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his paper serves two principal

objectives. First, it describes the

policy and legislative framework for

wetland conservation in Canada as
of January, 1999. In so doing, it charts the sub-
stantial progress of Canadian governments in
developing and implementing wetland policy
since the Council’s 1993 review A Coming of
Age: Policy for Wetland Conservation in
Canada. It also provides the first comprehen-
sive summary of Canadian legislation for wet-
land conservation at the federal, provincial and
territorial levels.

Second, this paper provides a benchmark
for the development and exchange of
ideas about objectives and strategies for
maintaining wetlands as healthy, function-
ing elements of our landscapes. It is
meant to provide model approaches for
jurisdictions within and outside of Canada
who are looking to construct their own
frameworks for conservation. It also may
help to kick-start more activity to adopt
and implement strong policy and legal
frameworks to ensure that wetlands con-
tinue to provide critical water, habitat
and energy cycling functions so im-
portant to the health and well-being of
Canadians.

Canadian experience in wetland conserva-
tion over the last few decades has taught
us that the real driving force for conserva-
tion is not found in the pieces of paper
that this report describes, but in the peo-
ple who support it. It is people who
challenge their governments to make
the right decisions about wetlands under
their purview. It is people who convince
and enable industry, businesses or com-
munity groups to do what is in the best
interest of conservation and ultimately in
the best interest of creating a sustainable,
healthy environment and economy.

Canada and its political jurisdictions have
demonstrated leadership in the area of
wetland policy and legislative develop-
ment. So too have they been assertive in
creating agencies and guidelines to evalu-
ate and monitor potential or actual envi-
ronmental damage to an area because of
development on the landscape. Progress
has been made, but wetland losses are
still occurring. Now is not the time to
rest, as more effort needs to
be directed toward policy
development and wetland
conservation in general. This
document provides guidance
toward that end by pulling
together the relevant policy
and legislation across Canada, so
Canadians can assess the strengths and
weaknesses in existing policy and legisla-
tion.

So perhaps the most important value of
this paper is to share with Canadians the
details of the visions, promises and legal
commitments of their governments
regarding wetlands. This knowledge will
help Canadians to hold governments
accountable for their actions.

Kenneth W. Cox

Executive Secretary

North American Wetlands Conservation
Council (Canada)

Preface






ive Canadian governments have

now delivered strong statements

on how they intend to manage

wetlands in their jurisdiction.
The Governments of Canada, Alberta,
Saskatchewan, Manitoba and Ontario have
wetland policies in place. Three other
provinces — Prince Edward Island, New
Brunswick, Nova Scotia — are at various
stages of developing or adopting wetland
policies. The Governments of the Yukon
Territory and Northwest Territories use
the federal wetland policy to guide their
decisions affecting wetlands on Crown
lands. The Governments of British
Columbia, Quebec and Newfoundland are
pursuing wetland conservation using
other measures.

Canadian wetland policies emphasize
demonstrable leadership in the govern-
ment handling of wetlands on Crown
lands, and a voluntary approach to wet-
land stewardship on private lands,
encouraged by public awareness and edu-
cation programs, and incentives. The
policies explicitly recognize landowner
rights and the need for cooperation of
industry, business, conservation organiza-
tions and the general public in protecting
wetlands. Other common themes found in
wetland policies include: a “sustainable
development” approach for maintaining
wetland functions in the long term, while
recognizing the need for economic devel-
opment; an “ecosystem” approach that
provides for the dynamic nature of wet-
lands and their interrelationships with the
surrounding environment; and a focus on
maintaining wetland functions and values.

While emphasizing a voluntary, non-
regulatory approach to wetland conserva-
tion, most policies acknowledge the need
for regulations “where necessary” to pro-
tect the public interest. Canadian gov-
ernments at all levels have a diverse suite
of legal mechanisms available for conserv-
ing wetlands. This paper looks at over
30 federal and provincial or territorial
statutes that influence wetland conserva-
tion across Canada. These statutes
provide the authority for Crown agencies
to: acquire wetlands for protection; regu-
late activities on private lands where they

interfere with fisheries, migratory birds
or water; require public project propo-
nents to mitigate the impacts of their
projects on wetlands; manage land use
by applying by-laws, zoning and sensitive
areas designations; provide tax incentives
for conserving wetlands on private lands;
and enter into conservation agreements
with private landowners. Together, feder-
al and provincial statutes provide a
comprehensive set of tools to

tackle the wetland issue.

Legislation is evolving in two
important ways: more explicit
reference to wetlands in a
range of statutes, and more
enabling powers for voluntary steward-
ship. At the provincial level, new and
revised acts — and associated policies and
guidelines — with broader environmental
objectives are explicitly recognizing wet-
lands as important ecosystems worthy of
special attention.

The last decade has also seen the estab-
lishment of a stronger legal foundation for
stewardship activities in Canada. The fed-
eral government amended the Income Tax
Act of Canada in 1996 to facilitate dona-
tion of ecologically sensitive lands,
easements, covenants and servitudes to
municipal, Crown and non-government
environmental organizations. Provinces are
also promoting voluntary, non-regulatory
wetland conservation programs through
conservation legislation that permits the
establishment of stewardship programs,

1.0 Executive Summary



conservation easements and conservation
covenants.

While this paper describes many legal and
policy tools for wetland conservation, it
does not assess the effectiveness of these
tools for achieving their purpose. Even on
a regional or provincial basis, there is little
information on how well we are doing on
the ground and on the contribution of
policy and legislation to this reality. To
determine which policy and regulatory
tools work and which do not,and to devel-
op and implement more cost-effective
mechanisms, conservation agencies must
begin to monitor the effects of their exist-
ing complement of tools.




etlands are among the most

threatened of Canada’s eco-

systems. Numerous pub-

lications detail severe losses
in Maritime tidal and salt marshes, the
St. Lawrence River, in southern Ontario,
the Prairie pothole region and the Fraser
River Delta ecosystem (e.g. Alberta Water
Resources Commission 1994; Environ-
ment Canada 1986; Government of
Canada 1991; Lynch-Stewart 1983; Rubec
et al. 1988; Saskatchewan Wetland Policy
Working Group 1993; Snell 1987). Only
recently have the profound implications
of these losses become apparent, as wet-
land loss has been connected with, for
example, increased flooding, poor water
quality, desertification and declines of fish
and wildlife.

How have Canadians responded to this
problem? Over the past 15 years, we have
become more serious about protecting
wetlands from the impacts of develop-
ment, and about restoring or replacing
wetland functions where they have been
lost or degraded. Individuals and conser-
vation organizations have successfully
lobbied Canadian governments at all levels
to entrench their wetland commitments in
policy and legislation. Two major indus-
tries have responded to consumer interest
in sustainability with policy statements on
how they will conserve wetlands. The
public has also exerted a strong hand in
shaping the wetland policies of five
Canadian governments through informed
and innovative representations at public
meetings, workshops and in their response
to discussion papers and questionnaires.
And the same public continues to enforce
commitments to wetlands, for example
by holding government responsible for
policy objectives, or ensuring that private
developers comply with the Fisheries Act
or other laws containing wetland provi-
sions.

In partnership, government, business,
industry and conservation organizations
have made a consistent and determined
effort to promote wetland conservation in
Canada. A national workshop of non-gov-
ernment organizations met in 1987 to
recommend a policy framework to be
adopted and implemented by all govern-

ments in Canada (Federation of Ontario
Naturalists and Environment Canada
1987). In 1988, the National Wetlands
Working Group produced Wetlands of
Canada, a major source book on the
variety, extent and status of wetlands,
and their importance to our ecological
and socio-economic systems (National
Wetlands Working Group 1988). The
1990 Sustaining Wetlands Forum —
opened by the Prime Minister
calling for urgent action to
conserve wetlands — submit-
ted over 70 recommenda-
tions to the National Round
Table on the Environment
and the Economy (Sustaining
Wetlands Forum 1990). As recommend-
ed by the Forum, the Canadian Wetlands
Conservation Task Force was established
in 1991: its final paper expanded on
the recommendations of the Sustaining
Wetlands Forum, documented related
activities to date, and identified further
opportunities for action (Cox 1993).
National workshops have been held,
to answer major questions concerning
wetland inventory and monitoring (Lynch-
Stewart and Rubec 1993), to discuss
wetland policy implementation in Canada
(Rubec 1994), and to explore the cur-
rent thinking on wetland mitigation and
compensation in Canada (Cox and Grose
1998).

This paper reviews how governments
and others have responded to these many
and varied calls for wetland conservation.
The purpose of this paper is to describe
Canada’s policy and legislative frameworks
for wetland conservation. Section 3.0
focuses on “The Policy Framework,” look-
ing at federal, provincial and industry
sector policies on wetlands. Section 4.0
reviews “The Legislative Framework,”
summarizing federal, provincial and terri-
torial jurisdiction and statutes concerning
wetlands. Appendix A presents a range of
wetland definitions, while Appendix B
provides summaries of policies and
statutes by jurisdiction. Tables in this
paper summarize federal statutes for con-
serving wetlands (page 54) and provincial
and territorial statutes that contribute to
wetland conservation (page 56).

2.0 Introduction






t is a common view that policy is

an inferior government tool because

it does not have the same “legal

teeth” as do statutes. In fact, public
policy can call into service a range of legal
tools to tackle a particular issue. It can
guide the development, revision and
interpretation of legislation. Policy can
establish goals and objectives to work
towards, and justify the resources that
are required to make progress on issues.
Policy calls attention to issues, and can
promote awareness and understanding of
issues among Canadians.

To date, Canada’s federal government and
four provinces — Alberta, Saskatchewan,
Manitoba and Ontario — have wetland
policies in place. The federal wetland
policy guides the governments of the
Yukon and Northwest Territories in their
decisions affecting wetlands on Crown
lands. Three other provinces — Prince
Edward Island, New Brunswick and Nova
Scotia — are considering wetland policies.

Traditionally, governments have operated

in a“lead and control mode” for conserva-

tion: establishing regulations, allocating
funding and providing on-the-ground pro-
gram delivery (Silver et al. 1995). But

Canadian wetland policies reflect a major

shift in the approach to conservation,

spurred on by restricted public finances,
continuing degradation of resources and
loss of biodiversity, and a growing
acknowledgement of the role of all

Canadians as partners in environmental

conservation. Canadian wetland policies

emphasize:

< \oluntary stewardship of private lands,
encouraged by education and incen-
tives; intergovernmental cooperation,

» Conservation partnerships involving
government, industry, business, conser-
vation organizations, landowners, and
individuals,

e Exemplary wetland management on
Crown lands,

e Regulation only “where necessary” to
protect the needs of the general public,
or focusing on enabling voluntary con-
servation,

1 The Convention on Wetlands of International
Importance (1971) was the first global, inter-govern-
mental conservation treaty dealing with one specific

e The need for regional frameworks for
the design and implementation of wet-
land conservation strategies, and basin
or watershed approaches to wetland
management,

e The use of a range of mechanisms for
achieving wetland objectives, including
integrated planning processes and envi-
ronmental assessment, and

e The need for continuing research and
science programs, includ-
ing inventorying and
monitoring.

Canadian wetland policies or
their implementation guide-
lines often include a “triage”
approach to wetlands, involving outright
protection for some wetlands; allowing
some activities and development to pro-
ceed on other wetlands within limits and
providing that impacts are mitigated; and
restoration and rehabilitation of previously
degraded sites, or creation of new wet-
lands in areas of severe loss.

Wetlands in Canada’s ten provinces are
generally under provincial authority
except on federal lands such as national
parks. However, in its two northern terri-
tories, most wetlands remain under federal
management. Hence, while the federal
authority applies directly to 29% of
Canada’s wetland base (on federal lands),
provincial wetland programs are responsi-
ble for the rest. Section 4.0 details the
legal jurisdiction over wetlands, and
Appendix B presents a summary of poli-
cies and statutes for wetland conservation
by jurisdiction.

3.1 Federal Wetland Policy

One of the original considerations in the
development of the federal wetland policy
was to deliver Canada’s commitment to
the wise use of wetlands through mem-
bership in the Convention on Wetlands,
which the Government of Canada signed
in 1981.1 It was also apparent that greater
influence on land use decisions by federal
departments and agencies would assist in
meeting Canada’s commitments under the

type of ecosystem, aiming to stem the loss of wet-
lands and ensure their sustainable use.

3.0 The Policy Framework



North American Waterfowl Management
Plan. More recently, following Canada’s
endorsement of the Convention on
Biodiversity in 1992, it was expected
that the federal wetland policy would
form a portion of implementation initia-
tives for this important and far-reaching
international agreement. Canada, in partic-
ular, has been supportive of joint actions
for freshwater by the Convention on
Biodiversity and the Convention on
Wetlands.

The Federal Policy on Wetland
Conservation (Government of Canada
1991) was approved by Cabinet in
December 1991. The Policy is a shared
federal responsibility: it directs all depart-
ments to sustain wetland functions in the
delivery of their programs. It applies to
the full range of federal activities, in
much the same way that the Canadian
Environmental Assessment Act is trig-
gered. The Canadian Wildlife Service of
Environment Canada provides information
on the general interpretation of the
Policy. Environment Canada’s Environ-
mental Conservation Branch regional
offices provide advice on the interpreta-
tion of the Policy and on projects
involving wetlands or information on spe-
cific wetland sites. The Policy has been
successful in raising the profile of wetlands
in federal decision-making, as evidenced
by numerous documented case studies
of the decisions that it has influenced
(Rubec pers.comm.).

The objective of the Federal Policy on
Wetland Conservation is: “to promote the
conservation of Canada’s wetlands to
sustain their ecological and socio-eco-
nomic functions, now and in the future”
Two key commitments include: (a) no net
loss of wetland functions on federal lands
and waters through mitigation of all
impacts of development related to these
wetlands; and (b) enhancement and reha-
bilitation of wetlands in areas where the
continuing loss or degradation of wetlands
has reached critical levels.

Implementation of seven strategies under
the Policy is now facilitated by the
Implementation Guide for Federal Land
Managers (Lynch-Stewart et al. 1996).

The Guide contains advice on integrating
wetland considerations in advance plan-
ning initiatives, and provides details
regarding when and how wetland objec-
tives can be met through the environ-
mental assessment process under the
Canadian Environmental Assessment
Act. The Guide also outlines a hier-
archical sequence of mitigation alterna-
tives for achieving the “no net loss” goal,
that includes avoidance as a priority,
minimization of adverse effects when
they cannot be avoided, and, as a last
resort, compensation for the replace-
ment of unavoidably lost wetland func-
tions. The Guide defines the wetland
mitigation alternatives and describes the
situation within which each option should
be applied, based on factors such as rela-
tive importance of wetland functions,
wetland losses in the region or watershed,
and the nature of the project and available
alternatives.

Implementation of the Policy is haunted
by two major misconceptions. First,
many land managers have indicated that
they regard it as a policy of the federal
environment department. Rather, it is a
Cabinet-approved federal policy, and all
federal departments are responsible for
implementing and financing its seven
strategies. The second major misconcep-
tion is that it applies only to the
management of federal lands. In fact, the
Policy applies to the delivery of all fed-
eral programs, services and expenditures.
A training program on implementing the
federal wetland policy has been develop-
ed by the North American Wetlands
Conservation Council (Canada) and the
Canadian Wildlife Service to help federal
land managers to better understand and
carry out their obligations with respect
to wetlands (NAWCC (Canada) and
Environment Canada, Canadian Wildlife
Service 1998).

3.2 Provincial Policies

To date, four provinces — Alberta,
Saskatchewan, Manitoba and Ontario —
have wetland policies in place. In the
Yukon and Northwest Territories, the



Federal Policy on Wetland Conservation
guides territorial government decisions
affecting wetlands on Crown lands. The
Government of New Brunswick has
approved in principle a wetland policy,
and a land use policy for coastal lands is
anticipated to be in effect early in 1999.
Nova Scotia has a wetlands directive
under the Environment Act, and a draft
policy dealing with alteration of wet-
lands is pending ministerial approval.
Prince Edward Island has wetland alter-
ation guidelines available to the public,
and is currently drafting a policy for
small wetlands in that province. The
provinces of British Columbia, Quebec
and Newfoundland do not have wetland
policies but use existing legislation to
conserve wetlands, focused on wildlife
habitat, water or resource harvesting.
The Ministry of Environment, Lands and
Parks of the Government of British
Columbia has a wetland working group
that plans to develop a strategic frame-
work for ministry discussion of wetland
conservation and management.

A number of themes are prevalent among
Canada’s provincial policies that pertain to
wetlands:

1. Sustainable management of wetlands,
that focuses on: a) outright protection
for some wetlands, b) allowing some
activities and development to proceed
on other wetlands within limits and
providing that impacts are mitigated,
and c) restoration and rehabilitation of
previously degraded sites;

2. An ecosystem approach, referring to the
dynamic nature of wetlands and their
interrelationships with the surrounding
environment; focusing on the conserva-
tion of wetland functions and values;

3. Demonstrable leadership with strong
statements concerning how wetlands
are to be managed on Crown lands;

4. Rights of private landowners to manage

their lands;

. Interests of aboriginal people;

6. Voluntary participation by landowners
in conserving wetlands, often using
incentives;

7. Legislation or regulation only “where
necessary” to protect the needs of the
general public; and

(2}

8. Use of a range of mechanisms to
achieve wetland objectives, including
government agency programs and deci-
sions, local and regional planning
processes, partnerships and agreements
with the public, education and aware-
ness programs and public consultation.

The Government of Alberta is guided by
Wetland Management in the Settled
Area of Alberta: An Interim Policy
(Government of Alberta 1993), that pro-
vides direction for the management of
slough/marsh wetlands in the southern
portion of the province. The Government
has drafted a Recommended Wetland
Policy for Alberta (Alberta Water
Resources Commission 1994) that pro-
vides direction for wetland management
throughout Alberta. The role of the draft
Recommended Policy is to provide consis-
tent direction for provincial departments
and agencies to consider wetland func-
tions and values in their policies, pro-
grams and activities. If the policy is adopt-
ed, its implementation will be led by
Alberta Environmental Protection and
guided by an interdepartmental commit-
tee.

Alberta’s Recommended Policy contains
objectives for each of the two main
wetland types in the province: slough/
marsh wetlands and peatlands. The
slough/marsh objectives priorize the con-
servation of these wetlands in a natural
state, allow for mitigation where this is
not possible, and urge the enhance-
ment, restoration or creation of wetlands
in areas where loss or degradation of wet-
land is significant. The peatland objec-
tives are to designate provincially, region-
ally or locally significant wetlands, to
allow activities and development on peat-
lands within acceptable limits, and to
mitigate the effects of peatland develop-
ment on the surrounding land and water.
Six strategies detail specific actions that
will be taken by the government to meet
the policy objectives. Some interesting
actions include:
= the identification, on a regional basis, of
limits for peatland development,
e public communication of the fact that
the water in wetlands is a provincial
resource, and



= an intention that the Crown will retain
ownership of slough/marsh wetlands
even if the surrounding land is trans-
ferred to private ownership.

The Saskatchewan Wetland Policy
Statement (Government of Saskatchewan
1995) promotes the sustainable manage-
ment of wetlands to maintain the
“numbers, diversity and productive
capacity of wetlands” The Policy will
be implemented by provincial govern-
ment departments and agencies, and
led by the Saskatchewan Wetland
Conservation Corporation. The Policy
objectives focus on the sustainable man-
agement of wetlands on public and private
lands to maintain their functions and ben-
efits, the conservation of wetlands
essential to maintain critical wetland
species or functions, and the restoration
or rehabilitation of degraded wetland
ecosystems. Your Guide to Saskatchewan
Wetland Policy (1995) includes “next
steps” regarding public awareness, wetland
monitoring, land-use planning guidelines
and landowner encouragement.

Unique to the Saskatchewan Wetland
Policy is the definition of wetlands which
includes“both the wet basin and an area of
transitional lands between the waterbod-
ies and adjacent upland...The transitional
lands are a minimum of 10 metres (33 feet)
adjacent to the area covered by water at
the waterbody’s normal full supply level”
Further, “low lying areas predominantly
under cultivation are not considered wet-
lands, as they have been converted to
other uses”

In Manitoba, wetland policy objectives are

contained in the Manitoba Water Policies

(Government of Manitoba 1990). One of

the seven policy objectives makes explicit

reference to the conservation of wetlands.

Policy statements under this objective call

for:

= conservation of wetland values,

< retention of wetlands “primarily by the
provision of incentives,” but with “regu-
lation where required,” and

- “special consideration” for waterways
with values of provincial or national sig-
nificance.

As is the case in Alberta and
Saskatchewan, application of the
Manitoba Water Policies is the responsi-
bility of government agencies, while the
need for public cooperation in wetland
conservation is acknowledged. However,
the Manitoba Water Policies go one
step further. An “Application” section for
each of the policy statements identifies
specific activities that will be carried out
by the provincial government and suggest-
ed activities that can be carried out by
local governments, conservation districts,
landowners, industry, business, conserva-
tion groups and the general public.

Ontario’s wetland policy statement is now
part of the Provincial Policy Statement
(Ontario Ministry of Municipal Affairs
and Housing 1997) issued under the
authority of the provincial Planning Act.
That Act requires that planning author-
ities “shall have regard to” these policy
statements in making decisions on all land-
use applications. The Natural Heritage
Policies of the Provincial Policy
Statement explicitly provide for the pro-
tection of seven different natural heritage
features and areas: significant wetlands;
significant portions of the habitat of
endangered and threatened species;
significant woodlands; significant valley-
lands; significant  wildlife  habitat;
significant Areas of Natural and Scientific
Interest; and fish habitat.

The Natural Heritage Policies are aimed
at protecting Ontario’s natural heritage
from incompatible development. The
Policy Statement distinguishes between
the land-use planning approach that shall
be taken to wetlands in the Canadian
Shield, from that of wetlands to the
south and east of the Canadian Shield.
South and east of the Shield, where wet-
land losses have been most severe, devel-
opment and site alteration is prohibited
in provincially significant wetlands. In
the Shield, development and site altera-
tion is permitted in provincially signifi-
cant wetlands “if it has been demonstrated
that there will be no negative impacts on
the natural features or the ecological
functions for which the area is identified.”



An important component of the Ontario’s
Natural Heritage Policies is the adjacent
lands provision. Development may be
permitted on adjacent lands if it has been
demonstrated that there will be no nega-
tive impacts on the natural features or
ecological functions for which a wetland
is identified. The Natural Heritage
Policies also encourage the maintenance
and improvement of natural connections
or linkages between discrete natural her-
itage features and areas.

Generally, the effectiveness of these rela-
tively new wetland policies is not known.
The Manitoba Habitat Heritage Corpora-
tion commented that “Manitoba is still
some ways away from a ‘no net loss’ state
for wetlands,” due to a general lack of
enforcement of current policy and legisla-
tion; however, efforts to enforce the
Manitoba Water Rights Act have recently
increased and early results are encourag-
ing (Colpitts pers. comm.). Ontario
Ministry of Natural Resources officials
point out that one clear limitation of
Ontario’s Provincial Policy Statement is
that it does not recognize peat extraction
as a development activity. Peat harvest-
ing, common in some parts of Ontario,
does not “trigger” the wetland policy,
since it is not considered to be “devel-
opment” (Potter, pers. comm.).  Some
planning has been done to identify
performance indicators measuring the
effectiveness of Ontario’s Provincial
Policy Statement, as provided for in the
Policy itself (Potter pers.comm.).

3.3 Industry Sector Policies

While environmental and biodiversity
policies are common among industry
associations, few policies focus on wet-
land management. A recent review of
major industry associations (Kerr-Upal
1998) — including those representing
agriculture, forestry, mining, petroleum
production, pulp and paper manufactur-
ing, and energy pipeline development —
revealed that wetland conservation is not
an explicit priority among these groups.
However, two industry associations have

specific wetland policies and two others
have developed memoranda of under-
standing with the North American
Wetlands Conservation Council (Canada).

The Canadian Sphagnum Peat Moss
Association has adopted a Preservation
and Reclamation Policy (Canadian
Sphagnum Peat Moss Association 1991).
The policy identifies the industry’s com-
mitment to work with conservation
groups and government agencies to
enhance public awareness of peatland
resources. The policy also details guide-
lines for peat production and site
reclamation. The Association has estab-
lished a Peatland Restoration Guide
(Quinty and Rochefort 1993) that focuses
on peatland reclamation and restoration
after harvesting.

The Canadian Pulp and Paper
Association (CPPA) has released a
Wetlands Policy Statement (Canadian
Pulp and Paper Association 1992), which
lays out a series of sustainable develop-
ment commitments on the use of wet-
land ecosystems by one of the nation’s
largest employers. The CPPA Statement
notes the pulp and paper industry’s com-
mitment to sustaining wetlands through
integrated resource management and to
maintenance of the ecological and socio-
economic functions of wetlands over the
long term. The Statement notes also that
CPPA companies support a coordinated,
cooperative approach involving all stake-
holders.

Memoranda of Understanding (MOUSs)
have recently been signed between the
North American Wetlands Conservation
Council (Canada), Ducks Unlimited
Canada and two national agriculture orga-
nizations: the Canadian Federation of
Agriculture and the Canadian Cattlemen’s
Association. The MOUs recognize the
agencies’ long-standing partnerships to
work together to improve the ecological
health and productivity of the agricul-
tural landscape, and to work toward
long-term sustainability. Specifically, the
MOUs outline the agencies’ agree-
ment to explore mutually advantageous
policies and programs related to the
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environment and trade, to develop
practical sustainability indicators for
rural landscapes and to develop and
promote voluntary and incentive-based
approaches to sustainable land use and
habitat conservation.




his section identifies legal tools

that can contribute to wetland

protection in Canada. It focuses

on federal, provincial and territo-
rial legislation — that is, statutes or acts
passed by legislatures — that have been
used to conserve wetlands, or have the
potential to do so.?

There is no comprehensive statute in any
jurisdiction in Canada that focuses exclu-
sively on conserving wetlands, although
some statutes define special provisions for
wetlands within a broader mandate. Most
acts reviewed here are not wetland
statutes per se; rather they offer support
for wetland protection while advancing
other statutory objectives.

Canada’s legal framework comprises two
main types of legislation for wetland con-
servation. The more “traditional” statutes
aim to manage or control human activity
for particular purposes, requiring compli-
ance with specific regulations, and
specifying punishment for contravention.
For example, some statutes provide the
authority to acquire or designate lands as
“protected areas”; to develop regulations
for what can and cannot be done in desig-
nated areas; or define acceptable effects on
certain species of wildlife and their habi-
tat. Other statutes regulate the use of
resources such as water and the impact on
the environment of activities such as
forestry. Other statutes set out how
processes, such as environmental assess-
ment or land-use planning, must be carried
out, and specify how the public will be
able to participate in those processes.

However, with growing awareness that
stewardship of private lands is the key to
environmental conservation in Canada, an
entirely new breed of statutes has emerged
over the last 15 years that enables volun-
tary stewardship practices. For example,
statutes have been enacted that provide
legal frameworks for landowner conserva-
tion agreements, or tax incentives for the
donation of ecologically sensitive land.

Even old statutes are being used in new
and progressive ways. One example is the
establishment of the North American

2 Consideration of the common and civil law cases
related to wetlands is beyond the scope of this paper.

Wetlands Conservation Council (Canada)
under the Canada Wildlife Act, which
supports cooperative, multi-partner pro-
jects that are making a difference to
wetlands on the ground. At the provin-
cial level, a number of the statutes that
have been “on the books” for some time
are now being applied to wetland conser-
vation; and many new revisions are
incorporating explicit reference to the
need to protect wet-

land ecosystems.

Federal, provincial, ter-

ritorial and municipal 4 () The Legislative Framework

governments in Canada

have the authority to

make and enforce laws

that affect wetlands.

However, the authority over wetlands
lies mainly with the provinces, by virtue
of their ownership of the natural resourc-
es that lie within their boundaries, and
their jurisdiction over civil rights; an
authority limited only by the existence of
federal areas of responsibility (Percy
1993). Thus, the majority of statutes that
can influence wetlands in Canada have
been enacted at the provincial level.

4.1 Federal Jurisdiction and Statutes

Federal authority lies in its responsibil-
ities for maintaining the quality of the envi-
ronment, migratory bird populations,
inland and ocean fisheries, and interna-
tional or transboundary resources such
as water and wildlife, as well as direct
management responsibility for federal
land holdings across the nation. Attridge
(1996) notes:

“The federal government also has a
leadership and unifying role to play,
both within Canada’s boundaries and
beyond. This role derives from fed-
eral involvement and obligations
within the international area, its
unique position in relation to the
provinces, plus its extensive resources,
experience and influence available to
be applied as opportunities arise
across the country”

For a review of those cases related to biodiversity, see
Attridge (1996).

11
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Seven federal statutes contribute to wet-

land conservation in Canada:

= Migratory Birds Convention Act

e CanadaWildlife Act

< National Parks Act

e Canada Oceans Act

e Fisheries Act

e Canadian Environmental Assessment
Act

e Income Tax Act of Canada

Table 1 in Appendix B summarizes the
results of this study of federal statutes,
and shows that federal legislation can
protect wetlands that:

e provide “nationally significant” habitat,
especially for migratory birds;

e support fish stocks that sustain com-
mercial, recreation or native fishing
activities;

e are threatened by projects for which
the federal government holds decision-
making authority; and

= are contained within the boundaries of
national parks.

Four of the seven statutes rely on the
designation and management of pro-
tected areas as the primary means of
achieving their objectives. Two statutes
prohibit activities anywhere in Canada
that will harm habitat, including wet-
lands. One statute focuses on a partic-
ular major developer in Canada — the
federal government — holding federal
agencies accountable for mitigating the
environmental effects of a broad range
of their projects. Another statute fosters
use of voluntary land donations and
conservation easements in return for
tax deductions against income. A few of
the statutes also contain provisions for
cooperating with provincial governments
or establishing advisory bodies.

Although they fall short of providing
comprehensive protection for wetlands
on a national scale, these seven federal
statutes contain substantial authority for
wetland conservation for those areas
where the federal government has consti-
tutional jurisdiction. But what have they
achieved? The effectiveness of the
Migratory Birds Convention Act or the
Fisheries Act in preventing harm to wet-
land habitat is difficult to gauge, and

there is no national accounting of charges

laid, specific to wetlands, under these Acts.

Nor has there been any research accom-

plished on the wetland area protected by

the Canadian Environmental Assessment

Act. However, the following points exem-

plify the influence that these statutes can

exert over wetlands:

e By 1993, over 7.1 million hectares of
wetlands were protected by the
Government of Canada in its network
of 180 National Wildlife Areas, National
Parks and Migratory Bird Sanctuaries
(Bryson and Associates 1993). Four
Migratory Bird Sanctuaries and ten of
Canada’s National Wildlife Areas are
designated as Wetlands of International
Importance under the Convention on
Wetlands.

e Under the Canada Wildlife Act, the
North American Wetlands Conservation
Council (Canada) was created in 1990.
The Council co-ordinates the imple-
mentation of the North American
Waterfowl Management Plan in Canada,
and promotes wetland conservation
through co-ordinating management, sci-
ence and policy initiatives. It is
supported by a national secretariat in
Ottawa and has published over 20
reports that focus on making Canadians
more aware of the importance of wet-
lands and wetland conservation.

e Estrin and Swaigen (1993) cite numer-
ous wetland development projects in
Ontario that have been scrutinized
under the Fisheries Act. For example,
an Ontario developer was recently
charged after a portion of provincially
significant wetland was filled, dredged
and bulldozed without any statutory
approval.

e Under the Canadian Environmental
Assessment Act, and with reference to
the Federal Policy on Wetland
Conservation, an independent panel
review of the environmental screening
of a federal museum facility directed the
government to consider restoring for-
mer wetlands or constructing new
wetlands on federal lands as near the
site as possible on a replacement ratio
of at least 2:1. The Panel wrote that



there needs to be a public commitment
on the part of the federal government
to undertake the necessary compensa-
tion. The Museum is committed to
ensuring the long-term conservation of
wetlands adjacent to the facility, and
their use in scientific research, public
awareness and education.

e Rubec (1998) reports that during the
first two years of the Ecological Gifts
Program under the Income Tax Act of
Canada and the Loi de I'impét sur le
revenu du Québec, 90 ecological gifts
by private landowners, representing
over 10 200 hectares of sensitive habi-
tats valued at $25 million, have been
donated to conservation organizations.

Have these statutes and their regulations
been effective in protecting wetlands as
nationally significant habitat, especially
for migratory birds, as habitat that sus-
tains fisheries, as an ecosystem within a
park landscape, or from impacts caused by
federal projects? Comprehensive studies
have not been accomplished to answer
this question. However, published com-
ments suggest that while statutes may
authorize substantial powers, their poten-
tial for wetland protection is largely
“unfulfilled” to date. For example,

e Percy (1993) notes that the Canada
Wildlife Act remains a limited instru-
ment for wetland conservation in the
Prairie Provinces. He notes “The inti-
mate connection between wetlands and
wildlife habitat might suggest that the
(Canada) Wildlife Act would be an
important source of wetland regulation.
However, the Act ... provides little
direct power over wetlands because of
the jurisdictional limitations placed on
the federal government.”

e Attridge (1996) comments on the
advantages of National Wildlife Area and
Migratory Bird Sanctuary designations
for biodiversity conservation, but sug-
gests that both designations could be
more widely used, given their potential
to act as buffer areas around, or links
between, protected areas such as
national or provincial parks.

3 Drawing from the substantial body of growing expertise on
this subject in Canada and the United States, the North
American Wetlands Conservation Council (Canada) has
prepared a report entitled Wetland Mitigation and
Compensation: Proceedings of a National Workshop

e The World Wildlife Fund Endangered
Spaces Campaign has called for an
increase in protection standards for
National Wildlife Areas and Migratory
Bird Sanctuaries, urging the federal gov-
ernment to eliminate the potential for
industrial development in all National
Wildlife Areas, by adopting management
standards equivalent to those set for
the Polar Bear Pass National Wildlife
Area when it was established (World
Wildlife Fund Canada 1996; World
Wildlife Fund Canada 1998).

e The Fisheries Act only applies to wet-
land habitats that can be shown to
contribute to an existing or a potential
fishery. Percy (1993) also notes that in
the Prairie Provinces, it seems unlikely
that a federal Act would be enforced in
areas, such as wetlands, that have previ-
ously been considered as totally within
provincial jurisdiction.

e Attridge (1996) concludes that the
Canadian Environmental Assessment
Act does not accomplish comprehen-
sive, independent review and decision-
making to avoid or mitigate impacts on
the biodiversity of ecosystems such as
wetlands. In particular, the lack of
clear criteria for determining appro-
priate mitigation measures is an impor-
tant weakness that needs to be
addressed to fully inform federal deci-
sions about wetlands.?

4.2 Provincial and Territorial
Jurisdiction and Statutes

Attridge (1996) describes provincial and
territorial jurisdiction relative to biodiver-

sity:

“Provincial governments have exclu-
sive control over natural resources,
public lands belonging to the province
and the timber and wood located on
these lands, municipalities and any
other merely local and private mat-
ters, and broad property and civil
rights. The provinces share jurisdic-
tion with the federal government over
some areas, such as agriculture, and

(Cox and Grose 1998). It is also considering development
of principles and guidelines and a practical framework for
applying wetland mitigation and compensation in Canada.
Together, these further studies could provide detailed advice
on when, where and how to mitigate impacts to wetlands.
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also may impose taxes of various
sorts. In aggregate, this jurisdiction
gives the provinces the primary lead in
conserving wildlife and habitat, and
in managing how biodiversity is used.

“Territorial governments are estab-
lished on the basis of delegated powers
from the federal government; they thus
do not have their own independent
constitutional mandate, as do the fed-
eral and provincial governments.
Municipal governments also have this
derivative authority, conducting their
affairs within the limits prescribed by
the provinces. While both territorial
and municipal governments are estab-
lished and operate at the discretion
of their parent governments, they
nonetheless are well-entrenched insti-
tutions and exercise substantial
powers and political influence”

Provincial and territorial constitutional
powers have resulted in the enactment of
a range of statutes in each province and
territory related to land-use planning, pro-
tected areas designation and wildlife
management. No jurisdiction has an
exclusive wetland protection statute.
Each provincial and territorial jurisdiction
uses a mix of legal tools to accomplish
wetland conservation objectives, including
legislation pertaining to protected areas,
wildlife management, water management,
land-use planning, environmental protec-
tion, environmental assessment, sustain-
able use of resources, and private land
conservation. Table 2 in Appendix B high-
lights some 25 provincial and territorial
statutes that are considered by local wet-
land managers to be the most valuable
legal tools for wetland conservation.
These are discussed below.

Protected Areas

a designation might preserve wetlands
within its boundaries, the area may not
have been designated for that primary
purpose. It is estimated that an area
matching the federal protected wetland
area described in Bryson and Associates
(1993) — about eight million hectares of
wetlands — may be present on provincial-
ly and territorially protected parks and
sanctuaries across Canada. The Prince
Edward Island Natural Areas Protection
Act is one provincial statute that specifical-
ly targets wetlands for protection.

Land claim agreements within the Yukon
and Northwest Territories have been an
important tool for the designation of pro-
tected areas. Virtually all land claim
agreements require that certain lands be
designated as either national or territorial
parks, special management areas, ecologi-
cal reserves or habitat protection areas
(Attridge 1996). Four wetland areas in the
Yukon now have protected status, all as
a result of land claim settlements since
1984 (Yukon Department of Renewable
Resources and Environment Canada 1996).

Wildlife Management

All of Canada’s ten provinces have legisla-
tion that enables the designation of
protected areas such as provincial parks,
ecological reserves, wilderness areas, and
fish and wildlife sanctuaries. This type of
legislation can secure the legal protection
of a wetland; however, protection of wet-
lands under these statutes is mostly
incidental to date. That is, although such

Wildlife legislation generally deals with
either the consumptive use of wildlife,
such as hunting and fishing, or the protec-
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tion of endangered species. Provincial
wildlife statutes that include habitat pro-
tection clauses can generally be applied to
protecting wetlands.

Regulations under the Newfoundland
Wildlife Act provide for the creation of
wildlife reserves to provide habitat for
particular species, and for the creation of
no hunting areas which virtually create a
protected area. Saskatchewan’s Wildlife
Habitat Protection Act has been used
to protect wetlands that provide habitat
for endangered species. The Quebec
Act Respecting the Conservation and
Development of Wildlife protects wet-
lands that are waterfowl gathering areas
and provide fish and muskrat habitats.
Prince Edward Island is in the process of
passing the Wildlife Conservation Act,
which is anticipated to be a powerful tool
for wetland protection because it will rec-
ognize heritage marshes as areas to be
protected.

Water Resources

Water resource legislation regulates the
use of freshwater within a province
through licences and permits. These
statutes often contain clauses protecting
water in its natural state and can therefore
be used to protect the hydrology that sus-
tains wetlands.

In British Columbia, the Water Act protects
wetlands if there is an application made to
withdraw water from a wetland, or carry
on activities in and around streams that
may be part of a wetland system. The
Water Resources Act of Alberta has been
used to issue licences to protect water in
its natural state for the purpose of conser-
vation, recreation or the propagation of
fish or wildlife. Alberta’s new Water Act
recognizes the importance of wetlands in
maintaining water quality by requiring a
strategy for protecting aquatic environ-
ments. Under The Water Corporation Act
of Saskatchewan, landowners are required
to obtain approval to construct ditches
or other works that cause water to leave
their land. The Ontario Water Resources
Act has been used to protect the hydro-
logical values of wetlands. In New
Brunswick, the Water Course Alteration

Regulation of the Clean Water Act pro-
vides a specific regulatory mechanism for
controlling wetland loss within water-
sheds used to supply drinking water.

Land-use Planning

Municipal and community planning acts
control land use and development in the
urbanized regions of the provinces and ter-
ritories. They play a significant role in
wetland protection because it is at this
jurisdictional level that many decisions
regarding wetlands in and around urban
areas are made. Municipal planning,
zoning, park and land acquisition, by-
laws and environmentally sensitive areas
statutes can all have a major impact on
wetland protection in urbanized areas.

Recent reforms to the Ontario Planning
Act have given greater control over land-
use planning to that province’s muni-
cipalities. The new Ontario Provincial
Policy Statement (Ontario Ministry of
Municipal Affairs and Housing 1997)
identifies the need to protect provincial-
ly significant wetlands from incompatible
development. Provincially significant wet-
lands have been identified using the
Ontario Wetland Evaluation System
(Ontario Ministry of Natural Resources
1993a; 1993b). The interpretation and
implementation of the Policy Statement
as a tool for wetland protection has not
yet been determined.

In Manitoba, some rural municipal coun-
cils have become so frustrated with the
drainage of wetlands on private land into
municipal drains and road ditches, that
they have passed by-laws under the
Municipal Act to discourage such prac-
tices (Colpitts pers.comm.).

In Newfoundland, the Municipalities Act,
together with the Eastern Habitat Joint
Venture of the North American Water-
fowl Management Plan, has been used
to develop a successful stewardship pro-
gram which has protected many hectares
of wetlands. Under this program the
Newfoundland Department of Natural
Resources assists municipalities in identify-
ing wetlands that require protection and in
developing a management plan for the
wetland site.
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All the provinces have a Crown or public
lands act that regulates the use and devel-
opment of Crown land. In Ontario, the
Public Lands Act prohibits the clearing
or filling of public lands or the dredging
or filling of “shorelands” without appro-
val. In addition the Act empowers the
courts to order the rehabilitation of shore-
lands or public lands. The Alberta Public
Lands Act has been effective in protecting
wetlands by regulating the use of public
lands.

Environmental Protection

All provinces have some form of environ-
mental protection legislation that is the
central anti-pollution law of the province.
Each has the potential to protect wet-
lands by prohibiting discharge of harmful
contaminants. This represents another
legislative tool that can be used for wet-
land protection, but it does not appear to
be applied very often.

Prince Edward Island’s Environmental
Protection Act is a very effective tool
for the conservation of wetlands. A
Watercourse Alteration Committee re-
views all applications for alterations of
watercourses, including wetlands, under
the Act’s PE.I. Watercourse and Wetland
Alteration Guidelines (1995). Permit
applications have risen from 60 in 1993
to over 600 in 1998, largely because of bet-
ter awareness and effective enforcement.

Environmental Assessment

16

Provinces across Canada have environ-
mental assessment legislation that can
potentially be used for the protection of
specific wetlands. These acts establish a
legal process for assessing the environ-
mental impacts of a public undertaking.

The Environmental Impact Assessment
Regulation of the Clean Environment
Act of New Brunswick provides a
specific regulatory mechanism for con-
trolling wetland loss. The Nova Scotia
Environment Act mandates the Depart-
ment of Environment to manage water in
wetlands greater in area than two hect-
ares. Requests to alter or infill wetlands
less than two hectares are evaluated un-

der a process associated with Nova
Scotia’s Wetlands Directive (Nova Scotia
Department of Environment 1995). The
Newfoundland Water Resources Policy
under the Environment Act includes the
protection of wetlands as a hydrologic
resource.

Sustainable Use of Resources

All provinces have legislation that regu-
lates renewable resource harvesting prac-
tices. Forest harvesting can have a signifi-
cant impact on wetlands. Requirements
for adequate buffers around wetlands and
streams can reduce these impacts thus
protecting wetland values.

The Forest Practices Code of B.C. Act
includes wetland and riparian setbacks
as well as limitations on logging for dif-
ferent classes of wetlands. The Act
establishes “Riparian Management Areas,”
which include both a reserve zone and a
management zone (Southam and Curran
1996). The Crown Forest Sustainability
Act of Ontario, anticipated in 1998, will
require the development of forest man-
agement plans which identify wetlands
as areas of concern. Appropriate manage-
ment procedures such as buffer zones
will be applied. Similar statutes and regu-
lations are in place in some of the other
provinces.

Private Land Conservation

In many provinces, wetlands in the settled
areas are on privately owned land. It is
difficult for public agencies to secure
lasting protection of these wetlands
due to rising land prices and limited
funds. In the last decade, some prov-
inces have taken a “protection by exam-
ple” approach to encourage public partic-
ipation in wetland protection. This has
been accomplished through education of
the public regarding the value of wet-
lands, the development of provincial
wetland policies, and the enacting of
legislation that enables stewardship agree-
ments, conservation easements and con-
servation covenants.

Each of these pieces of legislation pro-
motes a voluntary, non-regulatory ap-



proach to wetland conservation, in-
volving partnerships of landowners and
conservation organizations. The North
American Wetlands Conservation Council
(Canada) recently prepared a report enti-
tled Canadian Legislation for Conser-
vation Covenants, Easements and
Servitudes: The Current Situation (Silver
et al. 1995) that provides much more
detail on this subject than can be included
in this paper.

The Saskatchewan Conservation
Easement Act, adopted in 1997, is being
used to protect habitats along water-
courses and around wetlands. Manitoba
has recently enacted the Manitoba
Conservation Agreements Act which will
permit the development of conservation
easements in the settled areas. The
Ontario Conservation Land Act permits
programs designed to encourage the stew-
ardship of conservation land that includes
wetland. The Act encourages private
landowners to act as stewards on natural
areas through the payment of grants. Nova
Scotia and New Brunswick have also
recently adopted conservation easements
acts.
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The British Columbia Land Title Act per-
mits the use of conservation covenants. A
conservation covenant is an agreement
between a landowner and another party
such as a government body, conservation
organization or adjacent landowner to
conserve land or a particular aspect or
feature of the land. These are voluntary
agreements. A landowner may be moti-
vated to grant the covenant by concern for
protecting the land, by payment for the
covenant and/or by receiving other bene-
fits such as a reduction in real property
taxes.
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ive Canadian governments have
now delivered strong statements
on how they intend to manage
wetlands in their jurisdiction.
The Governments of Canada, Alberta,
Saskatchewan, Manitoba and Ontario
have wetland policies in place. Three
other provinces — Prince Edward Island,
New Brunswick and Nova Scotia — are at
various stages of developing or adopting
wetland policies, or have draft docu-
ments that remain “on the books” The
Governments of the Yukon Territory and
Northwest Territories use the federal wet-
land policy to guide their decisions
affecting wetlands on Crown lands. The
Governments of British Columbia, Quebec
and Newfoundland are pursuing wetland
conservation using other measures.

These policies generally promote a consis-
tent, reasoned and far-reaching approach
among government agencies to maintain-
ing wetland functions and values. Based
on extensive public consultation process-
es, most Canadian wetland policies:

« Set specific objectives, such as the pro-
tection of significant wetlands, on-site
mitigation of impacts, or restoration of
degraded ecosystems in areas of severe
wetland loss;

e Clarify wetland definitions, for exam-
ple, to explicitly include transitional
vegetated margins, or to exclude sheet-
water or cultivated areas;

« Describe strategies, that integrate wet-
lands into a sweeping range of
mechanisms such as land-use planning
programs, public education and aware-
ness initiatives, wetland inventory,
monitoring and research, and in the
revision and development of policies
and legislation; and

= Detail actions to be taken, such as the
funding of incentive programs, the
retention of all wetland ownership in
Crown land disposals, the establish-
ment of regionally-based limits for
peatland development, or the prohibi-
tion of land-use applications for
significant wetlands.

Canadian wetland policies emphasize
demonstrable leadership in the govern-
ment handling of wetlands on Crown

lands, and a voluntary approach to wet-
land stewardship on private lands, encour-
aged by public awareness and education
programs, and incentives. The policies
explicitly recognize landowner rights
and the need for cooperation of in-
dustry, business, conservation organiza-
tions and the general public in protecting
wetlands. Other common themes run
through wetland policies, including: a
“sustainable develop-

ment” approach for

maintaining  wetland

functions in the long 50 Summary and CO”C'USIOnS

term, while recogniz-

ing the need for eco-

nomic development;

an “ecosystem” approach that provides
for the dynamic nature of wetlands over
space and time and their interrelation-
ships with the surrounding environment;
and a focus on maintaining wetland func-
tions and values.

While emphasizing a voluntary, non-
regulatory approach to wetland conser-
vation, most policies acknowledge the
need for regulations “where necessary”
to protect the public interest. Canadian
governments at all levels have a
diverse suite of legal mechanisms avail-
able for conserving wetlands. This paper
looks at over 30 federal and provincial
or territorial statutes that influence wet-
land conservation across Canada. These
statutes provide the authority for Crown
agencies to:

< Acquire wetlands for protection,

« Regulate activities so as not to harm
wetlands on public lands,

* Regulate activities on private lands
where they interfere with resources
under federal or provincial jurisdiction
such as fisheries, migratory birds and
water,

« Require public project proponents to
assess and mitigate the impacts of their
projects on wetlands,

* Manage land use using by-laws, zoning
and environmentally sensitive areas des-
ignations,

« Provide tax incentives for conserving
wetlands on private lands, and

e Enter into conservation agreements
with private landowners.
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Together, federal and provincial statutes
provide a comprehensive set of tools to
tackle the wetland issue.

Generally, published critiques indicate
not that more legal tools are necessary to
conserve wetlands, but rather that we
need to strengthen and use the tools that
we have. At the federal level, legisla-
tive power over wetlands seems best
described as having “unfulfilled” potential.
For example, the Migratory Birds
Convention Act contains powers that
have not been widely applied; stronger
action could be considered to establish
and adequately protect areas under the
Canada Wildlife Act; and controversy in
some provinces regarding jurisdiction
over fish habitat needs to be addressed.
Further, wetland conservation needs to be
actively promoted in new strategies to
establish marine protected areas, and
through recent important precedents in
assessing and mitigating wetland impacts
under the Canadian Environmental
Assessment Act.

Legislation is evolving in two important
ways: more explicit reference to wetlands
in a range of statutes, and more enabling
powers for voluntary stewardship.
Particularly at the provincial level, new
and revised acts — and associated policies
and guidelines — with broader environ-
mental objectives are explicitly recog-
nizing wetlands as important ecosystems
worthy of special attention. For example,
the Province of Quebec’s Act Respecting
the Conservation and Development of
Wildlife protects wetlands as waterfowl,
fish and muskrat habitat; Prince Edward
Island’s soon to be enacted Wildlife
Conservation Act recognizes “heritage
marshes” as areas to be protected; and
British Columbia’s Forest Practices Code
prescribes wetland and riparian setbacks
and limits logging according to different
wetland classes.

The last decade has also seen the estab-
lishment of a stronger legal foundation
for stewardship activities in Canada. The
federal government amended the Income
Tax Act of Canada in 1996 to facilitate
donation of ecologically sensitive lands,
easements, covenants and servitudes to

municipal, Crown and non-government
environmental organizations. Provinces
are also promoting voluntary non-regula-
tory wetland conservation programs
through conservation legislation, which
permits the establishment of stewardship
programs, conservation easements and
conservation covenants. At the very local
level, municipal planning acts are being
used more effectively to promote steward-
ship programs.

This paper points to two issues that war-
rant further study. First, general wetland
objectives are articulated in the wetland
policy statements of five Canadian gov-
ernments and two industry associations.
However, there persists a lack of compre-
hensive, national vision and strategy for
wetland conservation in Canada. What
are we trying to achieve? How much
wetland is enough? And how do we
need to go about wetland conservation?

Second, while this paper describes
many legal and policy tools for wet-
land conservation, it does not assess the
effectiveness of these tools for achieving
their purpose. Even on a regional or
provincial basis, there exists little informa-
tion on how well we are doing on the
ground and on the contribution of
policy and legislation to this reality. To
determine which policy and regulatory
tools work and which do not, and to
develop and implement more cost-effec-
tive mechanisms, conservation agencies
must begin to monitor the effects of their
existing complement of tools.
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nlike several other nations, a

legal definition of “wetland” is

generally not enshrined in fed-

eral, provincial or territorial
legislation. However, a number of scientif-
ic publications and policies focusing on
different geographic regions of the coun-
try offer distinct perspectives on what
constitutes “wetland.”

The Government of Canada has published
the book Wetlands of Canada (National
Wetlands Working Group 1988) and the
Federal Policy on Wetland Classification
(Government of Canada 1991). These two
publications use the definition of wetlands
most recently published in the Canadian
Wetland Classification System, Second
Edition (Warner and Rubec 1997). This
definition has been adopted by the
National Wetlands Working Group since
the mid 1970s. Wetland is defined as:

“land that is saturated with water long
enough to promote wetland or aquatic
processes as indicated by poorly
drained soils, hydrophytic vegetation
and various kinds of biological activity
which are adapted to a wet environ-
ment. Wetlands include bogs, fens,
marshes, swamps and shallow water
(usually two metres deep or less)”
(Warner and Rubec 1997).

The Canadian Wetland Classification
System recognizes three levels: class,
form and type. The five “classes” of wet-
land in Canada are marsh, swamp, bog,
fen and shallow water. The System is
hierarchical with over 40 wetland
“forms” based on site genetic factors such
as hydrology, landscape setting and
chemistry of waters and numerous wet-
land “types” based on vegetative physiog-
nomy are also recognized.

For the purposes of wetland policy and
management in Alberta, wetlands are
grouped into two major classes:
slough/marsh wetlands and peatlands.
The Recommended Wetland Policy
for Alberta (Alberta Water Resources
Commission 1994) defines the two classes:

“Marshes are wetlands that are perma-
nently or periodically inundated by

standing or slow-moving water and are
characterized by emergent vegetation.
Water levels fluctuate and open water
may or may not be present. Slough is
a colloquial term used in the prairies
that often refers to shallow open
water wetlands, but may include some
marshes. Slough/marsh wetland may
be the broad term used in this policy
to include sloughs, marshes and the
adjacent areas of shallow

open water.

“Peatlands in this policy Appendlx A

will include bogs, fens

and any contained areas Wetland Definitions

of shallow open water.

Peatlands, commonly re-ferred to as
muskeg, are permanent wetlands char-
acterized by the accumulation of peat
derived from plant materials such as
mosses and sedges. The water table is
often at or near the ground surface.

Bogs derive their water from precipita-
tion,and fens are supplied with water
through groundwater or surface runoff.
Alberta’s peatlands have taken thou-
sands of years to develop their current
depth and form”

Your Guide to Saskatchewan Wetland
Policy (Government of Saskatchewan
1995) describes wetlands as follows:

“Wetlands are low-lying areas of land
covered by water often enough to sup-
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port aquatic plants and wildlife for part
of their life cycle. They are saturated
with water long enough that their soils
become hydric, or gleyed. They include
both the wet basin and an area of tran-
sitional lands between the waterbodies
and adjacent upland.

“Wetlands are dynamic ecosystems, and
water levels and vegetation often fluc-
tuate seasonally and annually. Open
water may not be present and vegeta-
tion ranges from floating or sub-
merged plants in open water to cattails,
rushes, sedges, shrubs and willows at
the water margin to grasses and trees
in the transitional lands. The transition-
al lands are a minimum of 10 metres (33
feet) adjacent to the area covered by
water at the waterbody’s normal full
supply level”

The Ontario Provincial Policy Statement
(Ontario Ministry of Municipal Affairs and
Housing 1997) provides a definition of
wetlands:

“Wetlands means lands that are season-
ally or permanently covered by shallow
water, as well as lands where the water
table is close to or at the surface. In
either case the presence of abundant
water has caused the formation of
hydric soils and has favoured the domi-
nance of either hydrophytic plants or
water tolerant plants. The four major
types of wetlands are swamps, mar-
shes, bogs and fens.

“Periodically soaked or wet lands being
used for agricultural purposes which no
longer exhibit wetland characteristics
are not considered to be wetlands for
the purposes of this definition.”

In Quebec, a provincial wetland class-
ification system (Buteau et al. 1994) is
generally consistent with the classes of
the Canadian System (Warner and
Rubec 1997), but wetlands are also
deemed to extend into the full riparian
zone and coastal, unvegetated habitats
such as rocky shores and sandy beaches
(Rubec pers.comm.).




ppendix B features Canadian
governments with wetland poli-
cies in place (Governments of
Canada, Alberta, Saskatchewan,
Manitoba, Ontario, Yukon Territory and
Northwest Territories); governments that
are at various stages of deliberating on
wetland policies (Prince Edward Island,
New Brunswick, and Nova Scotia); and
governments that are pursuing wetland
conservation using legislation and other
measures (British Columbia, Quebec and
Newfoundland) — in this order.

Each jurisdictional summary is organized

by four sections:

* Wetland Policy

= Statutes (that have the potential for wet-
land conservation)

* References

= Contact

The section describing federal statutes
contains published comments on the
effectiveness of the statutes for wetland
conservation. Some agencies at the
provincial level provided comments on
the effectiveness of provincial policies
and statutes for wetland conservation in
their jurisdiction.

Governments with Wetland
Policies in Place

Government of Canada

The Government of Canada is guided

by the Federal Policy on Wetland

Conservation, released in 1992 under

Canada’s Green Plan. Seven federal

statutes contribute to wetland conserva-

tion in Canada:

« Migratory Birds
Convention Act

e Canada Wildlife Act

« National Parks Act

* Fisheries Act

e Canadian Environmental
Assessment Act

e Income Tax Act of Canada

Wetland Policy

The Federal Policy on Wetland
Conservation articulates the objective of
the federal government with respect to
wetland conservation: to promote the
conservation of Canada’s wetlands to sus-
tain their ecological and socio-economic
functions. The Canadian Wildlife Service
of Environment Canada was the initiat-
ing, and remains the coordinating, agency.
All departments of the Government of
Canada are responsible for its implementa-
tion.

The Policy commits the federal govern-

ment, in cooperation with the provinces

and territories and the Canadian public, to
strive to achieve the following goals:

e Maintenance of the functions and val-
ues derived from wetlands throughout
Canada

« No net loss of wetland functions on all
federal lands and waters

e Enhancement and rehabilitation of wet-
lands in areas of Canada where wetland
losses or degradation have reached a
critical stage

e Secure wetlands of significance to
Canadians, and

e Use wetlands in a manner that ensures
their sustainability for future genera-
tions.

Appendix B:

Summary of Policies and Statutes
= Canada Oceans Act by Jurisdiction
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The Policy comprises seven strategies for

wetland conservation, concerning:

« Developing public awareness

« Managing wetlands on federal lands and
waters and in other federal programs

< Promoting wetland conservation in fed-
eral protected areas

= Enhancing cooperation with other gov-
ernments and with non-government
organizations

e Conserving significant wetlands in a
national network

< Ensuring a sound scientific basis for pol-
icy

e Promoting international actions

Application of the Policy is now facilitat-

ed by the Implementation Guide for

Federal Land Managers (Lynch-Stewart

et al. 1996). A training program has been

developed by the North American

Wetlands Conservation Council (Canada)

and the Canadian Wildlife Service.

Federal Statutes

Migratory Birds Convention Act

The Migratory Birds Convention Act
implements an international treaty signed
in 1916 by the United States and the
United Kingdom on behalf of Canada.
The Act focuses on the protection of
migratory birds by regulating the hunt-
ing, possession, transportation and sale
of migratory birds and the disturbance of
their nests. The Act also authorizes the
establishment of protection areas for
migratory birds — called “Migratory Bird
Sanctuaries” (MBS) — and the control and
management of those areas. To be desig-
nated as a Sanctuary, a site must contain
“nationally significant” habitat for migra-
tory birds, regularly supporting at least
one percent of a population of migratory
bird species or subspecies (Environment
Canada, Canadian Wildlife Service
Undated).

Designation also requires the consent of
the public or private landowner. The site
is officially scheduled wunder the
Migratory Bird Sanctuary Regulations,
which prohibit all disturbance, hunting
and collection of migratory birds and
their eggs within the MBS. Contravention
of the Act or regulations can result in

fines of up to $250,000 and a court order
for compensation for remedial actions.

There are 101 MBSs in Canada, totalling
approximately 11.3 million hectares.
Wetlands cover about half of the 11.3
million hectares of the total MBS area
in Canada (Bryson and Associates
1993). However, the Migratory Birds
Convention Act focuses on birds and
nests. It does not provide for conserva-
tion of the habitat that sustains the birds
through critical stages of their life cycle.
The only reference in the Act to the pro-
tection of habitat is contained in Section
35 of the Regulations which prohibits —
anywhere in Canada — the deposit of oil
or any other substance harmful to migrato-
ry birds in any waters or area frequented
by migratory birds.

In a study of wetlands and the law in

the Prairie Provinces, Percy (1993)

comments:
“The Act is frequently cited as an
example of federal power over
those wetlands that provide habitat
for migratory birds, but in reality
it does almost nothing to regulate
wetlands... At the most, it contains
an unfulfilled potential for the
conservation of wetlands, for the
Governor-General-in-Council is em-
powered to “make such regulations as
are deemed expedient to protect”
migratory birds and “for any other
purpose that may be deemed expedi-
ent for carrying out the intentions of
(the) Act..”

Regardless, an enormous land area includ-
ing extensive wetlands receives de facto
protection under this Act in Canada.

Four MBSs have been designated as
Wetlands of International Importance
under the Convention on Wetlands
(Ramsar Convention). These include the
Queen Maud Gulf, Dewey Soper and
McConnell River MBSs in the Northwest
Territories, and the Southern James Bay
MBS in Ontario. Such designation as a
Ramsar site provides no legal protection
under any statute in Canada. The desig-
nation is thus supported by existing
protection legislation such as the
Migratory Birds Convention Act.



Canada Wildlife Act

The Canada Wildlife Act enables the
federal Minister of the Environment to
undertake programs for wildlife research,
conservation and interpretation, and to
coordinate and implement wildlife poli-
cies and programs in cooperation with
provincial and territorial governments.
Under this Act, wildlife includes any ani-
mal, plant or other organism belonging to
a wild species and also the habitat of any
wild animal, plant or other organism.

Authority rests under the Act for the
establishment of “National Wildlife
Areas” (NWAs) on Canada’s lands, inter-
nal waters, and territorial sea. National
Wildlife Areas protect nationally signifi-
cant habitats for migratory birds and, if in
the national interest and with the support
of the provinces, other wildlife species,
especially endangered wildlife. In 1994,
regulation-making authority was added
to the Act to allow for the establishment
of protected marine areas, likely to be
called “Marine Wildlife Areas” (MWAS)
(Fisheries and Oceans Canada et al. 1996).
In contrast to Migratory Bird Sanctuaries,
both of these types of protected area
designations under the Act protect wildlife
by prohibiting human activities that
would be harmful to the wildlife and to
the environment. Contravention of the
Act or Regulations can result in fines of up
to $250,000 and a court order for com-
pensation for remedial actions.

The NWA and MWA designations are
important tools for protecting wetlands
that are determined to be “significant or
critical habitats,” usually for migratory
birds, and are “nationally significant”
(Fisheries and Oceans Canada et al.1996).
In addition to the legal commitment to
habitat protection, both protected area
designations under the Act apply to
“internal waters,” and therefore can be
used to protect freshwater wetlands asso-
ciated with inland lakes and rivers
including the Great Lakes, as well as
brackish and saltwater wetlands along the
extensive coastline of Canada.

There are currently 45 NWAs protecting
287,000 hectares of habitat, with another
six sites designated to become NWASs.

Wetlands cover about 40% of the total
NWA area (Bryson and Associates 1993).

Ten of Canada’s NWAs are designated as
Wetlands of International Importance
under the Convention on Wetlands.
The Alaksen NWA encompasses wetlands
in the Fraser River estuary in British
Columbia, the Last Mountain Lake NWA
in Saskatchewan is a critical Prairie wet-
land system; Lac St. Francois, Cap
Tourmente and Baie de I'lsle-Verte NWAs
in Quebec protect vital freshwater and
salt marsh wetlands; Mary’s Point NWAs is
partially a Ramsar site in New Brunswick;
the Chignecto NWA in Nova Scotia incor-
porates dyked coastal wetlands; and the
Polar Bear Pass NWA in the Northwest
Territories is a critical Arctic wetland
oasis. Other NWAs that are Ramsar sites
and critical wetlands for migratory
species include the St. Clair and Long Point
NWAs in Ontario.

How well are the NWAs protected? The
Canadian Wildlife Service has adopted
an ecosystem approach to their manage-
ment, considering the range of physical
features and processes and their interac-
tions, in addition to the wildlife habitat
functions of the area. The Canadian
Wildlife Service prepares a management
plan for each NWA which specifies the
activities that are to be allowed under
permit. The World Wildlife Fund
Endangered Spaces Campaign has called
for an increase in protection standards
for national wildlife areas and migratory
bird sanctuaries, urging the federal gov-
ernment to eliminate the potential for
industrial development in all NWAs, by
adopting management standards equiva-
lent to those set for the Polar Bear Pass
NWA when it was established.

A recent deregulation of lands within a
National Wildlife Area is considered an
important precedent-setting case in
terms of process and outcome. A por-
tion of the Cape Jourimain National
Wildlife Area was required to allow con-
struction of a highway interchange for
the Confederation Bridge connecting
New Brunswick and Prince Edward Island.
The deregulation was justified for public
safety reasons, but also in the interest of
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wildlife. The transfer of the 2.26 ha of
land of relatively low biological value was
compensated with an 89 ha parcel adja-
cent to the NWA, of high biological value
and containing a unique plant community.
The federal government considers the
amount and quality of lands obtained in
exchange for the deregulated parcel to be
significant. The exchange represents a
40:1 compensation ratio of biologically sig-
nificant lands for a smaller parcel that in
comparison was biologically insignificant.

The Canada Wildlife Act provides the
authority for the establishment of advis-
ory bodies reporting to the Minister of
the Environment. In 1990, the North
American Wetlands Conservation Council
(NAWCC) Canada was created under this
authority. The Council coordinates the
implementation of the North American
Waterfowl Management Plan in Canada,
and promotes wetland conservation
through coordinating management, sci-
ence and policy initiatives. It is support-
ed by a national Secretariat in Ottawa and
has published over 20 reports that focus
on making Canadians more aware of the
importance of the wise use and conserva-
tion of wetland ecosystems.

Percy (1993) emphasizes the importance
of the Canada Wildlife Act for providing
the cooperation necessary to produce the
Wildlife Policy for Canada, a national pol-
icy that provides a framework for federal,
provincial, territorial and non-governmen-
tal policies and programs that affect
wildlife. The Policy recognizes that tanta-
mount to its goal of maintaining and
enhancing the health and diversity of
Canada’s wildlife, is the maintenance of
ecosystems such as wetlands. However,
Percy (1993) noted that the Canada
Wildlife Act remains a limited instrument
for wetland conservation in the Prairie
Provinces:
“The intimate connection between
wetlands and wildlife habitat might
suggest that the (Canada) Wildlife
Act would be an important source of
wetland regulation. However, the Act ...
provides little direct power over wet-
lands because of the jurisdictional
limitations placed on the federal gov-
ernment”

A review by the Canadian Institute for
Environmental Law and Policy (Attridge
1996) of legal and policy instruments for
biodiversity conservation notes the advan-
tages of NWAs and MBSs over National
Parks, referring to the “flexible, public and
also private methods” for protecting
wildlife using these designations. The
review also commented that NWAs and
MBSs are a positive contribution to the
suite of federal protected areas, and avoid
some of the delays and missed opportuni-
ties of the more strictly protected and
publicly-owned system of national parks.
Further, it suggested that both designations
could be more widely used, given their
potential to act as buffer areas around, or
links between, protected areas such as
national or provincial parks.

National Parks Act

The National Parks Act empowers the
Minister of Canadian Heritage to acquire
and manage lands as National Parks of
Canada, to “be maintained and made use
of so as to leave them unimpaired for
the enjoyment of future generations.”
The Act has been amended to include
provisions for the establishment of
National Marine Parks, now referred to
as “National Marine Conservation Areas.”
The National Parks System Plan guides
the establishment of both the national
park and national marine park systems.
The goal of the Plan is to establish a rep-
resentative park in each of the 39
terrestrial and 27 marine natural regions.

An analysis (Bryson and Associates 1993)
of wetlands and forest lands in protect-
ed areas concluded that 1.3 million
hectares within all of Canada’s National
Park boundaries were wetland. Examples
of national parks with significant wet-
land components include Point Pelee
on Lake Erie, with extensive fresh-
water marshes; Kouchibouguac in
New Brunswick characterized by estu-
arine systems, salt marshes, freshwater
habitat and bogs; and Elk Island in the
Prairies with its many lakes, ponds and
wetlands. Point Pelee and much of
Wood Buffalo National Parks are
designated as Wetlands of International
Importance under the Convention on



Wetlands as are several provincial parks
such as Polar Bear Park in Ontario.

Wetlands in National Parks have strong
legal protection owing to the“unimpaired”
clause in the Act and to the 1988 amend-
ment to the Act that requires that “main-
tenance of ecological integrity through
the protection of natural resources shall be
the first priority when considering park
zoning and visitor use in a management
plan” Industrial development is not
specifically prohibited in the Act, but
the Regulations generally prohibit log-
ging, mining and hunting within national
parks. Penalties for contravening the Act
can reach as high as $150,000 fine or six
months imprisonment for hunting or dis-
turbance of protected species identified in
a Schedule to the Act.

Parks  Canada’s  National  Marine
Conservation Area Program is relatively
new. Federal-provincial agreements exist
for two areas and another has been
established under separate legislation.
The 27 marine natural regions span the
Atlantic, Arctic and Pacific Oceans, as well
as the freshwater Great Lakes. National
Marine Conservation Areas embody sub-
merged land, subsoil and the overlying
water column and may include wetlands,
river estuaries, islands and other coastal
lands.

The process of legally establishing a
National Park is long and onerous, culmi-
nating in the addition of the new park
through a legislative amendment to the
National Parks Act Schedule, or through
other federal statutes. Designation of
National Marine Conservation Areas may
be even more complicated. Attridge
(1996) notes that because provinces have
jurisdiction over many associated land-
based activities and inland provinces
have been delegated fisheries responsi-
bilities, most marine and freshwater pro-
tected areas will require Memoranda of
Understanding with provincial agencies to
fully and effectively implement them.

Canada Oceans Act

With the passage of the Canada Oceans
Act, Canada formally declared its rights
and responsibilities over its maritime

zones. The Act provides the federal gov-
ernment with a third marine protection
program, to be developed and adminis-
tered by the Department of Fisheries and
Oceans. Under the Act, a “Marine
Protected Area” (MPA) may be established
for conservation and protection of: com-
mercial and non-commercial fishery
resources, including marine mammals,
and their habitats; endangered or threat-
ened marine species and their habitats;
unique habitats; marine areas of high
biodiversity or biological productivity;
and any other marine resource or habitat
as is necessary to fulfil the mandate of the
Minister of Fisheries and Oceans.

The Act requires the development of a
national strategy for “management of
estuarine coastal and marine systems in
waters that form part of Canada” and for
the preparation of integrated manage-
ment plans for MPAs. The strategy will
also contain a coordinated approach to
the development of a national system of
MPAs. The Act provides the authority
to enact regulations to establish MPAs,
to prescribe measures for zoning and
for prohibiting activities within MPAs.
Fines of up to $500,000 may be levied for
contravention of the Regulations.

While the Act pertains to tidal wetlands
only, it has two advantages for wetland
conservation over the other statutes that
provide for protected marine areas.
First, the reasons for establishing MPAs
under the Canada Oceans Act are more
broadly encompassing. The Canada
Wildlife Act focuses on protecting marine
areas to conserve migratory birds and
other wildlife and the ecosystems on
which they depend; while marine pro-
tected areas under the National Parks
Act are established to represent one of the
27 marine regions. Marine protected
areas under the Canada Oceans Act
can be designated to conserve a range of
resources including fisheries, endangered
species, unique habitats and areas of
high biodiversity or biological product-
ivity as noted above. The second
advantage is jurisdictional in nature:
unlike most of the other powers repre-
sented by federal statutes with potential
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to conserve wetlands, as Attridge (1996)
points out, the federal government has

clear authority to establish Marine
Protected Areas under the Canada
Oceans Act.

Fisberies Act

The federal government has constitu-
tional authority for Canada’s seacoast and
inland fisheries. The Fisheries Act sets
out the means by which the Minister of
Fisheries and Oceans manages and pro-
tects fisheries and fish habitat. The Act
applies to all “Canadian fishery waters,’
and has provisions for pollution pre-
vention, conservation and protection of
fish habitat. The Act also provides for sig-
nificant penalties, ranging from fines to
imprisonment, or orders requiring the
restoration of damaged fish habitat.
While federal responsibilities for inland
fisheries management have been delegat-
ed to some provinces, the federal govern-
ment remains responsible for fish habitat
management throughout Canada.

Because wetlands can provide “fish
habitat” as defined by the Act, recent
reviews of statutes and their relationship
to biodiversity or wetlands conservation
have described the Fisheries Act as “an
important tool for protecting wetlands,”
“a potentially important source of federal
power over certain wetlands,”and “in theo-
ry, a potent weapon against activities that
threaten or impair wetlands” (Attridge
1996; Percy 1993; Estrin and Swaigen
1993).

Section 35 (1) of the Fisheries Act pro-
hibits the harmful alteration, disruption
or destruction of fish habitat. A prop-
erty developer was recently charged
under the Fisheries Act after a portion
of a provincially significant wetland in
Ontario was filled, dredged and bull-
dozed without any statutory approvals
(Estrin and Swaigen 1993). Section 37 of
the Act also supports wetland conserva-
tion because it gives the Department of
Fisheries and Oceans the power to require
plans and specifications of projects that
have the potential to interfere with fish
or fish habitat. Where a plan and/or spe-
cification is unsatisfactory, the Minister

is empowered to require modifications, or
to restrict or close down the work or
undertaking. To date, several wetland
developments have been reviewed under
this process (Estrin and Swaigen 1993).

The Wetlandkeepers Handbook (Southam
and Curran 1996) identifies additional
sections of the Fisheries Act that are
important to wetland conservation.
Section 36(3) prohibits the deposit of a
deleterious substance in any water fre-
quented by fish. Section 41(4) provides
the means for halting a project through
a Court injunction where a violation of
the Act has occurred or has the potential
to occur, causing irreparable harm to fish
habitat. This valuable procedure can be
used to prevent imminent damage to or
destruction of a wetland habitat that con-
tributes to a fishery.

The Policy for the Management of Fish
Habitat (Fisheries and Oceans Canada
1986) was developed to guide implemen-
tation of the habitat conservation and
protection provisions of the Fisheries Act.
The Policy, together with associated
guidelines and decision frameworks, has
provided a more structured approach to
fish habitat conservation. The Policy’s
No-Net-Loss Principle contributes signifi-
cantly to habitat conservation, even
though there is much work to be done
to refine its implementation. The Policy
provided a model for the development
and implementation of wetland policy in
Canada. The Federal Policy on Wetland
Conservation and its Implementation
Guide emulate the fish habitat counter-
parts in the emphasis on functions, an
objective of no net loss, the hierarchy of
mitigation options and compensation pri-
orities.

The Fisheries Act may have substan-
tially contributed to wetland conser-
vation in Canada, but there are important
limitations to the application of the Act
to wetland habitats. The federal govern-
ment does not have jurisdiction with
respect to aquatic habitats generally if
those habitats cannot be shown to con-
tribute directly or indirectly to an existing
or a potential fishery. The Act also
focuses on fisheries resources, not



ecosystem management or protection,
and therefore does not promote the inte-
grated management of a resource such
as wetlands (Percy 1993).

Percy (1993) notes that the powers of
the Fisheries Act essentially allow the fed-
eral government to override any provin-
cial legislation in favour of fisheries
interests. However, within the Prairie
Provinces, Percy (1993) also observes
that the extension of federal power
would be politically controversial. Not
only have the provinces felt that the
traditional federal power is too broad,
but independent inquiries have recom-
mended the transfer to the provinces of
jurisdiction over inland fisheries on the
Prairies. Further, it seems unlikely that
provincial officers will extend enforce-
ment of the federal Act into areas, such
as wetlands, that have previously been
considered as totally within provincial
jurisdiction. For the latter two reasons,
Percy (1993) concludes that, in the Prairie
Provinces at least, “the potential that
undoubtedly exists for federal regulation
of wetlands under the Fisheries Act may
not be fully realized in practice.”

Canadian Environmental

Assessment Act

The Canadian Environmental Assess-
ment Act (CEAA) sets out responsibilities
and procedures for the environmental
assessment of projects involving the feder-
al government. The Act applies to pro-
jects where federal government holds
decision-making authority — whether it
proposes a project, sells, leases or trans-
fers control of land, contributes money
or other financial assistance, or exer-
cises a regulatory or“permitting”duty. The
Act ensures that the environmental
effects of projects are considered early
in the project planning stages, and that
the public has an opportunity to partici-
pate in the process. It relies on the
self-assessment of projects by federal
agencies for the majority of projects,
and emphasizes that the level of effort
required to undertake an environmental
assessment (EA) should match the scale
of the project’s likely environmental

effects. There are four main EA tracks:
screening, comprehensive study, mediation
or a panel review.

Specific reference to wetlands is con-
tained in CEAA regulations. A wetland is
defined as “a swamp, marsh, bog, fen
or other land that is covered by water
during at least three consecutive months
of the year” Several references are also
made to projects or activities that could
have an impact on “water bodies” (the
definition of which includes wetlands)
and might therefore require a federal
environmental assessment. If, for ex-
ample, a Fisheries Act authorization is
required for a project or activity that
will harm fish habitat by draining or
altering the water levels of a water body,
then a federal environmental assessment
may be conducted.

Because CEAA casts such a broad net
over all the potential ways that the fed-
eral government can affect wetlands,
it provides the primary means of bring-
ing the objectives of the Federal Policy
on Wetland Conservation (FPWC) to
bear on federal projects. The FPWC
Implementation Guide for Federal Land
Managers (Lynch-Stewart et al. 1996)
describes in step-by-step detail how to
integrate the achievement of federal wet-
land objectives with the procedures of
the environmental assessment process.
CEAA also provides a framework and
funding to ensure that the public can
participate in decisions about projects
that have the potential to harm wetlands.

Environment Canada recently developed
the Wetlands Environmental Assessment
Guideline (Environment Canada, Canadian
Wildlife Service 1998) to identify for
proponents of projects the types of
information and analyses that the depart-
ment would expect in the wetlands
section of an environmental impact state-
ment. The Guideline was developed to
promote “best practices” for environmen-
tal assessments under the Canadian
Environmental Assessment Act that
involve wetlands.

The value of environmental assessment
of federal projects involving wetlands
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was recently demonstrated in the con-
struction of the new Canadian Museum of
Nature facility in Aylmer, Quebec. It
has been a controversial, high-profile
case which provided important lessons
for federal officials dealing with wetland
sites.

Although the Federal Policy on Wetland
Conservation is not legally binding,
private citizens and environmental
groups have held the federal govern-
ment accountable for decisions affecting
wetlands. The Policy notes losses of
wetland functions as a result of federal
actions should be compensated. An
example of the role of public input is
the case of construction of the Canadian
Museum building. An independent panel
review of the environmental screening
for the Museum’s new collections facili-
ty in Aylmer, Quebec in 1996-1997
directed the federal government to con-
sider restoring former wetlands or con-
structing new wetlands on federal lands
as near the site as possible on a replace-
ment ratio of at least 2:1. The Panel
wrote that there needs to be a public
commitment on the part of the federal
government to undertake the necessary
compensation. In the long run, Museum
executives hope that the Aylmer facility
will provide valuable information about
the assessment and mitigation of impacts
on wetlands, and a model for managing a
large wetland property. The Museum is
committed to ensuring the long-term con-
servation of wetlands adjacent to the
Aylmer facility, and their use in scientific
research, public awareness and education.

It is clear that one of the major limita-
tions of the use of CEAA for wetland con-
servation is the lack of practical guidance
for applying mitigation and compensa-
tion measures for wetlands. Drawing
from the substantial body of growing
expertise on this subject in Canada and
the United States, the North American
Wetlands Conservation Council (Canada)
has published a report on the National
Workshop on Wetland Mitigation and
Compensation held in April 1997 (Cox
and Grose 1998). It is also considering

development of principles and guide-
lines and a practical framework for apply-
ing wetland mitigation and compensation
in Canada. Together, these further
studies could provide detailed advice
on when, where and how to mitigate
impacts to wetlands.

In a review of biodiversity law and policy
in Canada, Attridge (1996) offered a cri-
tique of CEAA, noting that the Act suffers
from a number of important weaknesses
that need to be addressed to fully inform
federal decision-making. Consequently,
according to the view of Attridge (1996),
while Canada has national environmental
assessment legislation, it still does not
accomplish comprehensive, independent
review and decision making to avoid or
mitigate impacts upon the biodiversity of
ecosystems such as wetlands.

Income Tax Act of Canada

In February 1995, the Minister of Finance
announced a new initiative under the
Income Tax Act of Canada, creating pro-
visions for donation of Ecological Gifts.
Donation by private individual and corpo-
rate landowners of “ecologically sensitive
land”is emerging as a new tool in conserv-
ing sensitive wetlands and other ecosys-
tems and their associated biodiversity
across Canada.

Ecological gifts include the donation of
fee simple title for ecologically sensitive
lands and environmental conservation
covenants, easements and servitudes as
permitted under provincial or territorial
legislation. The provisions of the Income
Tax Act are specific to donations of land
that are under private title, thus excluding
donation of leased rights or use of Crown-
held properties. Thus any private land-
owner or corporation filing an income
tax return in Canada may make use of
the Ecological Gifts Program. Water bod-
ies and freshwater or ocean shoreline
properties that are not in private title or
where the title is in dispute, or unknown,
do not qualify.

An ecological gift must satisfy the same
criteria for all other philanthropic dona-



tions established by Revenue Canada or
Revenue Quebec in order to qualify for
preferred tax treatment. Such donations
may be deducted against up to 100% of
annual income and the unused portion
of a receipt may be carried forward for
up to five years. Donors must ensure that
the valuation methods used to establish
the value of gifts of easements, covenants
or servitudes for the purposes of a tax
deductible receipt are approved by
Revenue Canada. The value of ecological
gifts of land title are based upon a fair mar-
ket assessment undertaken by an accredit-
ed real property assessor approved under
provincial authority.

The Income Tax Act allows ecological
gifts to be received by qualified environ-
mental charities, any Canadian municipali-
ty and any federal, territorial or provincial
Crown agency. Environment Canada has
established a list of environmental non-
government organizations that can receive
such gifts. To date, 127 registered chari-
ties have been listed by Environment
Canada as meeting the eligibility criteria
under the Act, which states specifically
that:
(a) the organization is a federally registered
charity in Canada; and
(b)one of the organization's statements
of purpose must include the conserva-
tion of land or environmental heritage
in Canada.

Charitable organizations of a national
nature may receive ecological gifts
located in any province or territory;
other organizations act within a
province or more locally.

The first gift was completed in British
Columbia in December 1995 and there
has been an increasing number of gifts
per year since then. To date, 90 ecological
gifts in eight provinces have been com-
pleted. There have been no gifts in
Manitoba, Newfoundland, Yukon or
Northwest Territories as yet. Gifts include
60 land titles, 26 easements and four
covenants.

The total land area gifted to date exceeds
10 200 hectares and is valued at about
$25 million. Gifts range in size from less

than one hectare to almost 1,000 hectares
and have been individually valued in a
range from $15 000 to over $6 million. A
wide range of representative, unusual,
rare or threatened habitats have been
donated for conservation to date. These
comprise numerous wetlands including
salt marshes on both the Pacific and
Atlantic coasts, riverine wetlands, Prairie
sloughs and temperate freshwater marsh-
es and swamps.

Unfortunately, the Income Tax Act still
requires donors to pay deemed capital
gains tax on donations of ecological gifts.
In many cases, particularly with the dona-
tion of the value of a conservation ease-
ment or covenant, the amount of the capi-
tal gains tax payable approaches the
value of the benefit received. The
Ecological Gifts Program would be far
more effective if such gifts were exempt-
ed from capital gains taxes, thus creating
a reasonable tax benefit, not just a tax
deduction, to the donor.

The Ecological Gifts Program is described
in material available from Environment
Canada: Ecological Gifts: Implementing
Provisions of the Income Tax Act of
Canada (Rubec 1998) and Ecological
Gifts: A Checklist for Donating
Ecologically Sensitive Land in Canada
(Environment Canada 1998). These docu-
ments are also available on the follow-
ing Web Site: http://www.ec.gc.ca/cws-
scf/habitat/index_e.html
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Government of Alberta

Wetland protection in Alberta is guided
by Wetland Management in the Settled
Area of Alberta; An Interim Policy
released in 1993, which provides direc-
tion for the management of slough/
marsh wetlands in the southern portion
of the province. Soon after the release
of this Interim Policy, a draft policy for
managing Alberta’s peatland and non-
settled wetlands was available for discus-
sion purposes.

The Government of Alberta merged
these two documents in 1994 into a
Recommended Wetland Policy for
Alberta which remains in draft form. It
is due for application after the Water
Act is implemented. A range of provin-
cial statutes also offer a measure of
legal protection for wetlands while
advancing other statutory objectives.

Wetland Policy

Although wetland management is current-
ly guided by the Interim Policy, this
summary will focus on the draft
Recommended Wetland Policy for Alberta.

The Recommended Wetland Policy was
prepared in response to the loss of
sloughs and marshes in the Settled Area
and in anticipation of increased de-
mands on peatlands in the province. It
applies to both public and private lands.
The role of policy is to lay out the
general framework for wetland manage-
ment, provide clear, consistent
direction in the management of wetlands
and to streamline decision processes.

Provincial government departments and
agencies will cooperate and participate
in the implementation of the wetland
policy and consider wetland functions
and values in their policies, programs
and activities. Alberta Environmental
Protection will assume primary responsi-
bility for coordinating wetland manage-
ment and policy implementation, and will
also chair an interdepartmental committee
to guide policy implementation.



The Recommended Wetland Policy con-
tains principles, the wetland goal of the
Government of Alberta, objectives for
each of the main wetland types (slough/
marsh wetlands and peatlands) and strate-
gies for wetland policy implementation.

e The goal focuses on sustaining wetland
benefits, now and in the future.
e The principles recognize:

« the range and importance of wetland
benefits;

« that wetlands are dynamic ecosystems;

 that wetland management is a shared
responsibility among all levels of
government, non-government organi-
zations, industry and individuals;

« that decisions need to be based on
the best available information, shared
with the public; and

« that the needs of future generations
need to be considered.

e The objectives for slough/marsh wet-
lands are:

e to conserve existing slough/marsh
wetlands in a natural state;

e (where this is not possible) to mini-
mize the negative impacts of activi-
ties or use on slough/marsh wetlands;

e to mitigate degradation or loss of
slough/marsh wetland functions and
values as near to the site of distur-
bance as possible, where necessary;
and

< to enhance, restore or create wet-
lands (in areas where loss or degrada-
tion of wetland is significant).

e The objectives with respect to peat-
lands are:

« to formally designate individual peat-
land ecosystems for preservation,
based on their significance at a
provincial, regional or local scale;

- to allow activities on peatlands and
development of peat resources with-
in acceptable limits; and

e to minimize, and mitigate where
necessary, the effects of peatland
developments on the surrounding
land and water.

e The strategies include:

* Manage wetlands as ecosystems and
sustain wetland benefits through gov-
ernment programs and activities. For
example: incorporating functions and

values in planning programs; using
existing legislation to meet the
objectives of the policy; entering into
written legal agreements with inter-
ested landowners to protect impor-
tant wetlands on private land; and
funding of incentive programs.

e Implement the policy on a regional
basis (to recognize regional variability
in things like wetland type, size and
distribution). For example: regional
wetland contacts will be designated,;
local authorities will be encouraged
to implement the policy; regional
wetland management strategies wiill
guide decisions about development
proposals and drainage applications;
limits for peatland development wiill
be established in a regional context.

e Promote public awareness and
understanding of wetlands, including
wetland functions and values, issues
and management in Alberta. It will
address wetland management topics
such as wetland ownership, including
the fact that the water in wetlands is
a provincial resource; how property
taxes are assessed; the possible effects
on wetlands of land clearing, livestock
production and chemical application.

« Apply the policy to the management
of public land. For example: public
lands with important wetlands wiill
not be sold; the Crown retains owner-
ship of slough/marsh wetlands that
are permanent and naturally occurring
waterbodies, even if the surrounding
land is privately owned.

e Encourage and facilitate public
involvement in wetland management.

e Coordinate a provincial wetland
inventory and research data base.

Other interesting notes:

e “Sheetwater,” a phenomenon where
shallow, open water temporarily floods
low, relatively flat terrain, is not
considered a wetland.

e The Recommended Policy describes
and distinguishes the ecological func-
tions and values of wetlands.

Provincial Statutes
While there is no single wetland statute,
statutes such as the Environment Act
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have the potential to protect specific wet-
lands through the granting of permits,
licences or approvals. Legislation such
as the Provincial Parks Act, the Water
Resources Act and the Public Lands
Act have been used to protect specific
wetlands. The drafting of a new Water
Act, to replace the Water Resources Act,
recognizes the importance of protecting
wetlands by requiring that a strategy for
protecting the aquatic environment be
developed as part of the provincial water
management planning framework. It is
anticipated that this new legislation will be
an important tool for wetland protection.
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Government of Saskatchewan

The Province of Saskatchewan is using
both wetland policy and legislation to pro-
tect wetlands. Wetland protection has
been focused on the agricultural regions
of the province, as these wetlands are
under the greatest threat of loss.

Wetland Policy

The Saskatchewan Wetland Policy was
adopted in 1995, in response to an
absolute loss of 10% of wetland areas. Of
the remaining wetland areas, 40% have
experienced transitory effects, which
means they may have been cultivated or
drained, but the natural low-lying area still
exists.

The Wetland Policy is the Province of
Saskatchewan’s commitment to the con-
servation of wetlands. The key “wetland
policy statement” states the government’s
belief in the “sustainable management of
wetlands” to maintain the “numbers,
diversity and productive capacity of wet-
lands.”

Wetland Policy implementation is guided
by provincial government departments
and agencies; and led by the Saskatchewan
Wetland Conservation Corporation.

The Wetland Policy contains objectives,
policy principles, a wetland definition,
descriptions of causes of wetland loss,
benefits of wetlands, and “next steps”
that include activities designed to meet
the policy objectives.

Objectives include:

1. To encourage sustainable management
of wetlands on public and private lands
to maintain their functions and benefits.

2. To conserve wetlands that are essential
to maintain critical wetland species or
wetland functions.

3. To restore or rehabilitate degraded wet-
land ecosystems where previous
destruction or alteration has resulted in
a significant loss of wetland functions
or benefits.

Wetland Policy principles acknowledge:
rights of landowners and their role in
stewardship of land; interest of aboriginal



people; value of integrated approach to
land-use planning and management; value
of partnerships and cooperation among
governments and the public for achieving
policy objectives; need for government
organizations to recognize and consider
wetland functions in policies, programs,
decisions; and the need for an eco-
systems approach.

The wetland definition includes “both
the wet basin and an area of transitional
lands between the waterbodies and adja-
cent upland... The transitional lands are
a minimum of 10 metres (33 feet)
adjacent to the area covered by water
at the waterbody’s normal full supply
level”

“Next Steps” include increasing public
awareness of wetland functions and bene-
fits; increasing wetland monitoring;
coordinating government policies and
programs; developing land-use planning
guidelines for wetland management; and
encouraging landowners to maintain wet-
lands.

Additional interesting notes (Government

of Saskatchewan 1995):

e “Low-lying areas predominantly under
cultivation are not considered wetlands,
as they have been converted to other
uses.”

- “..landowners can manage wetlands
on their own lands. Under The Water
Corporation Act landowners are
required to obtain approval to con-
struct ditches or other works that
cause water to leave their land.”

e Government and non-government
agencies that provide technical advice
and funding for wetland restoration or
management are identified.

Provincial Statutes

Saskatchewan has several statutes, such
as the Environmental Assessment Act,
which have the potential to protect spe-
cific wetlands through the granting of
permits, licences or approvals. Key
statutes used to protect wetlands are
The Wildlife Habitat Protection Act and
The Conservation Easement Act. The
Wildlife Habitat Protection Act is used

effectively to protect specific wetland
habitat areas. The Conservation Easement
Act is a key tool for the protection of wet-
lands on private lands by permitting legal
agreements between landowners and
qualified conservation agencies. Under
The Water Corporation Act, landowners
are required to obtain approval to con-
struct ditches or other works that cause
water to leave their land.
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Government of Manitoba

Wetland protection in Manitoba is being
directed by four conservation policies
within the Manitoba Water Policies.
The Manitoba Water Policies are a com-
prehensive group of policies that address
the management and development of
water resources, including wetland.
Provincial statutes also offer a measure of
legal protection for wetlands while
advancing other statutory objectives.

Wetland Policy

The Government of Manitoba adopted
the Manitoba Water Policies in 1990,
representing a commitment to programs
and initiatives designed to ensure the
sustainable development of the prov-
ince’s water resources.

Application of the policies is the responsi-
bility of government agencies working in
partnership with an informed public,
and will involve rural municipalities,
local government districts, conservation
districts, local soil and water interest
groups, nature groups, private organiza-
tions, developers, businesses, and the
general public.

The Water Policies are statements of
intent organized according to seven
objectives: water quality, conservation,
use and allocation, water supply, flood-
ing, drainage and education. For each
of the policy statements, an “Application”
section identifies specific activities or
initiatives that will be carried out by the
Government of Manitoba and suggested
activities that can be carried out by local
governments, conservation districts, land-
owners, industry, business, conservation
groups and the general public.

Although the implementation of all the
objectives requires consideration of wet-
lands, the objective regarding conser-
vation explicitly refers to wetlands:
“to conserve and manage the lakes,
rivers, and wetlands of Manitoba so as
to protect the ability of the environ-
ment to sustain life and provide
environmental, economic, and aes-
thetic benefits to existing and future
generations”

Under the conservation objective there

are four specific policies:

* River, lake and shoreland habitat and
the general environmental, subsistence
and economic values of rivers, lakes
and wetlands shall, where possible, be
conserved.

« Soil conservation, wetland retention,
and the application of appropriate land-
use practices shall be promoted
primarily by the provision of incentives,
but with regulation where required,
not only as essential elements of water
conservation and protection, but also
as key measures to reduce siltation
impacts, downstream flooding and one-
point source pollution.

e Those waterways whose cultural, natur-
al and/or recreational values are of
provincial or national significance shall
be given special consideration. (The
designation of Heritage Marshes pro-
vides for the conservation of major
marshes such as Oak Hammock Marsh.)

= Water retention, and control and timing
of runoff, shall be promoted as part of
watershed management.

Interesting activities and initiatives under
each of these policy statements for the
Government of Manitoba include:

e Identify and monitor... ecologic and
socio-economic values....of wetlands.

« Protect ecologically significant Crown
land, and water-related ecosystems on
Crown land by either withholding these
lands from sale or lease, or placing spe-
cial conditions or restrictions on their
use.

e Ensure that integrated planning
approaches are used in resource man-
agement projects, whereby all potential
impacts and opportunities affecting
the water-related ecosystem are
considered.

* Provide technical assistance and eco-
nomic incentives to local authorities,
organizations and farmers to develop
and implement soil, water and habitat
conservation projects and to incorpo-
rate conservation measures into com-
munity projects and farm management.

« Explore and promote technologies and
land uses that can replace those causing
degradation of aquatic ecosystems.



« Review and modify government legisla-
tion and policy to ensure that they
support conservation.

« Regulate activities and enforce compli-
ance, where necessary, to ensure that
the public’s general conservation inter-
ests are not undermined.

e Support the retention of wetlands,
through promotional initiatives, incen-
tives and regulation where appropriate,
as a highly effective mechanism to store
and slow runoff while accomplishing
numerous other conservation objec-
tives.

e Provide or support incentives to
encourage use of privately-owned mar-
ginal lands for water retention and
wetland habitat.

Provincial Statutes

Manitoba has several statutes, such as
the Environment Act, which have the
potential to protect specific wetlands
through the granting of permits, licences
or approvals. Many of the wetlands
under the greatest threat of loss in
Manitoba are on private land in the
agricultural areas of the province. To
protect wetlands in this region the
province has enacted the Manitoba
Habitat Heritage Act, setting up the
Manitoba Habitat Heritage Corporation,
which has the ability to purchase wetland
habitat for protection and enter into con-
servation agreements. The Manitoba
Conservation Agreements Act provides
for the purchase or donation of conserva-
tion easements of habitats including
wetlands under long-term agreements.
It is hoped that this may provide a
mechanism for long-term wetland secure-
ment on a large scale.

Comments on Effectiveness (Colpitts
pers.comm.)

Manitoba is still some ways away from
a “no net loss” state for wetlands. In
general, there has been little effort
expended on the enforcement of current
legislation and policy pertaining to the
indiscriminate drainage or destruction of
wetlands. However, progress is being
made. In the last two vyears, the

Department of Natural Resources has
undertaken some enforcement action
under the Manitoba Water Rights Act.
This action has been taken primarily
when disputes have arisen between
landowners due to blatant cases of illegal
drainage. Additional staff have been
applied to this initiative and early results
are very encouraging. Some rural munic-
ipal councils have become so frustrated
with the drainage of wetlands on private
land into municipal drains and road
ditches that they have passed by-laws
under the Municipal Act to discourage
such practices. In 1997, complaints from
municipalities and landowners over indis-
criminate drainage led to the establish-
ment of an inter-departmental Drainage
Task Force directed by the Department of
Natural Resources. The Task Force report
is due shortly.
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Government of Ontario

The 1996 Provincial Policy Statement
issued under the authority of the Plan-
ning Act replaced the Comprehensive Set
of Policy Statements, including the
1992 Wetlands: A Statement of Ontario
Government Policy. The protection of
specific wetlands is also being achieved
through the application of various
provincial statutes.

Wetland Policy

The Ontario Provincial Policy Statement
consists of several policies of provincial
interest related to land-use planning.
The Ontario Planning Act requires that
planning authorities “shall have regard to”
policy statements in making decisions on
all applications.

The Natural Heritage Policies (section 2.3
of the Provincial Policy Statement) is
aimed at protecting natural heritage fea-
tures and areas from incompatible
development. The Policies state:

a) Development and site alteration will
not be permitted in... significant wet-
lands south and east of the
Canadian Shield.

b) Development and site alteration may
be permitted in... significant wet-
lands in the Canadian Shield...if it
has been demonstrated that there
will be no negative impacts on the
natural features or the ecological
functions for which the area is iden-
tified.

* Development and site alteration may
be permitted on adjacent lands to a)
and b) if it has been demonstrated
that there will be no negative impacts
on the natural features or on the eco-
logical functions for which the area is
identified.

e The diversity of natural features in an
area, and the natural connections
between them should be maintained
and improved where possible.

* Nothing in policy 2.3 is intended to
limit the ability of agricultural uses to
continue.

The Provincial Policy Statement allows
planning authorities to “go beyond the
minimum standards established in provin-
cial policies, in developing official plan
policies and when making decisions on
planning matters” For example, a plan-
ning authority may choose to include
regionally or locally significant wetlands
in their planning policies, in addition
to those that have been identified as
provincially significant by the Ministry of
Natural Resources.

While directed primarily at the land-use
planning process for privately-owned
lands, the wetland policy must also be
considered in planning decisions affect-
ing Crown lands. For example, wetlands
located on Crown land are identified as
“Areas of Concern” during the prepara-
tion of forest management plans and are
given appropriate protection at that time.

The Provincial Policy Statement states
that “The diversity of natural features in
an area, and the natural connections be-
tween them should be maintained and
improved where possible” This provides
planning authorities with the oppor-
tunity to develop an integrated natural
heritage system, by maintaining, restor-
ing or creating linkages between discrete
natural heritage features and areas.

The Natural Heritage Policies recognize
the concept of adjacent lands, which are
defined as “those lands, contiguous to a
specific natural heritage feature or area,
where it is likely that development or
site alteration would have a negative
impact on the feature or area”
Development may be permitted on adja-
cent lands if it has been demonstrated
that there will be no negative impacts
on the natural features or ecological
functions for which a wetland is identified.
The province recommends an adjacent
land width of 120 metres (almost 400
feet) for wetlands. Local planning authori-
ties may use different widths of adjacent
land provided they meet the same objec-
tives.

Provincially significant wetlands are
identified using the Ontario Wetland
Evaluation System. A Natural Heritage



Reference Manual is being prepared to
assist in the interpretation and applica-
tion of the policy statement. This refer-
ence manual is a support document to
the Provincial Policy Statement, and will
provide:

= information on the ecological functions
and societal benefits provided by wet-
lands and other natural heritage features
and areas;

= technical information on the methods
used to identify and evaluate natural
heritage features and areas;

e a recommended planning approach to
developing a natural heritage system;
and

e a recommended approach to assessing
the potential impacts of development in
or adjacent to wetlands and other nat-
ural heritage features and areas.

Comments on Effectiveness (Potter
pers.comm.)

The effectiveness of the new wetland
policy is not yet known. Prior to the
most recent legislative reforms, the
Planning Act stipulated that policies
developed and land-use planning decis-
ions made by planning authorities “shall
be consistent with” policy statements
issued under the Act. Reforms to the
Act now require that planning authorities
“shall have regard to” policy statements.
This change was aimed at providing plan-
ning authorities with some flexibility to
accommodate local planning needs.

The Provincial Policy Statement indicates
that “The Province, in consultation with
municipalities, will identify performance
indicators for measuring the effective-
ness of some or all of the policies, and will
monitor their implementation.” Some plan-
ning has been done in this regard.

One very clear limitation of the current
policy is that it does not recognize peat
extraction as a development activity.
Peat harvesting, which is common in
some parts of Ontario and results in
obvious wetland losses, does not “trigger”
the wetland policy, because it is not con-
sidered to be “development.”” Local plan-
ning authorities may institute peat extrac-

tion by-laws, but the province has no
control over this process.

Provincial Statutes

There is no single statute protecting
wetlands, but statutes such as the
Environmental Assessment Act can pro-
tect wetlands through environmental
assessment and the approvals process.
The Ontario Water Resources Act has
been used to protect the hydrologic
values of wetlands. The Crown Forest
Sustainability Act of Ontario, antici-
pated in 1998, will require the develop-
ment of forest management plans which
identify wetlands as areas of concern.
Appropriate  management procedures
such as buffer zones will be applied.
Public involvement in wetland protection
is possible through stewardship agree-
ments which are permitted under the
Conservation Land Act.

The Conservation Land Tax Incentive
Program is an important voluntary con-
servation incentive program, under
which private landowners pay no proper-
ty tax on that portion of their property
which has been determined to be “conser-
vation lands” Provincially significant
wetlands are considered to be conserva-
tion lands, for the purposes of the
Program.

Modifications to Ontario’s Conservation
Authorities Act are planned. These
would define flood control and pro-
tection of provincially significant con-
servation lands (including wetlands) as
the provincial interest in conservation
authority business. Revisions to the Act’s
regulations on fill and construction are
also planned, to concentrate on important
wetlands, shorelines and other natural-
hazard areas.
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Contact

Brian Potter

Natural Heritage Section
Ontario Ministry of Natural Resources
5% Floor, South Tower
300 Water Street

P.O. Box 7000
Peterborough, Ontario
Canada

K9J 8M5

Phone: (705) 755-1917
Fax: (705) 755-1259
E-mail: potterb@gov.on.ca

Governments of the Northwest
Territories and Yukon Territory

The Federal Policy on Wetland
Conservation guides the territorial gov-
ernments in their decision making with
respect to wetlands on Crown lands.

The Northwest Territories and the
Government of Canada are committed to
developing a Protected Areas Strategy. The
purpose of the Strategy is to provide a
framework for the overall development
and management of a system of protected
area. Wetlands are one component of the
protected areas.

Land claims settlements have placed large
tracts of land under private ownership.
Virually all land claims agreements require
that certain lands be designated as either
national or territorial parks, special man-
agement areas, ecological reserves or
habitat protection areas. Within the land
claims agreement there is the commit-
ment to the creation of new National Parks
and National Wildlife Areas. Wetlands are
included in these protected areas.

Wetlands are recognized as a discrete
category of landforms that merit special
consideration under the draft Yukon
Protected Areas Strategy. A process has
been put into place to coordinate efforts
directed through the Strategy for the
management and designation of selected
wetlands as habitat protection areas.
Wetlands that are designated as protected
areas become eligible for enhanced pro-
tection from human activities that could
have harmful effects.

As of January 1999, the new territory of
Nunavut will be established in the Eastern
Arctic and the new government will be
setting its own policies and legislation.

Contact

Wildlife and Fisheries Division
Northwest Territories Department of
Resources

Wildlife and Economic Development
Yellowknife, Northwest Territories
Canada

X1A 3S8

Phone: (867) 920-8064

Fax: (867) 873-0293

E-mail: doug_stewart@gov.nt.ca



Habitat and Endangered Species
Management

Department of Renewable Resources
Government of Yukon

Box 2703

Whitehorse, Yukon Territory

Canada

Y1A 2C6

Phone: (867) 667-5671

Fax: (867) 393-6405

Governments with Draft
Wetland Policies

Government of Prince Edward Island

Wetland protection on Prince Edward
Island is through the Environmental
Protection Act. The province is current-
ly drafting a Policy on Small Wetlands on
Prince Edward Island, in conjunction
with the Eastern Habitat Joint Venture,
to encourage the conservation of wet-
lands on private lands.

Draft Wetland Policy

The Policy on Small Wetlands on Prince
Edward Island is currently being
drafted to protect wetlands on private
land. Many of these
wetlands are still
prone to destruction
because they are
often out of public
view and infilling of
these isolated wet-
lands is often deemed
insignificant.  The
goal of the Policy
on Small Wetlands
on Prince Edward
Island will be to pro-
tect small wetlands
of 2.0 hectares or
less from destruc-
tion. This will be
accomplished
through educational
material to raise the
awareness of private landowners as to
the value of wetlands and the need for
permits should any activities be planned
on or near wetland.  The policy will
also make recommendations on how to
deal with requests for wetland altera-
tions and options to pursue if violations
occur.

Provincial Statutes

The most valuable tool for the pro-
tection of wetlands is the Environmental
Protection Act which requires an
environmental assessment and impact
statement prior to the Minister issuing
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a permit to alter a wetland. Wetland
habitats are often fish habitats and a
joint administrative arrangement be-
tween federal fisheries officials adminis-
tering the Fisheries Act and provincial
officials has led to a co-ordinated
review of all applications for alterations
of watercourses, including wetlands.
A Watercourse Alteration Committee
operates under the following policy:
“Alteration or destruction of wetlands
will only be permitted if the alteration
is deemed to be necessary in the inter-
est of the general public or toward the
public good” A first approach for the
Committee is contact with contractors
to ensure awareness of the Acts and
Regulations as they apply to wet-
lands and other watercourses. PE.I.
Watercourse and Wetland Alteration
Guidelines (Revised 1995) are available
to the general public.

The Wildlife Conservation Act, pro-
claimed in 1998, is anticipated to be a
valuable tool for the protection of
specific wetlands because it makes
provision for the designation and
regulation of certain wetlands, marshes
and rivers that are of historical and bio-
logical value. The Natural Areas
Protection Act has also been effective
for specific wetland protection because
it targets wetlands among other natural
habitats.

Comments on Effectiveness (Curley
pers.comm.)

Permit applications for watercourse
and wetland alterations have risen from
60 in 1993 to over 600 in 1998, largely
because of better awareness and effective
enforcement.
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Government of New Brunswick

A Draft Provincial Policy on Wetlands has
been approved in principle by the New
Brunswick government. Public consulta-
tion is necessary before the Policy can be
formally adopted by the province.
Development affecting wetland in the
province is currently regulated by existing
statutes.

The Land Use Policy for Coastal Lands
has been approved and is now being draft-
ed into regulation. The regulation is
anticipated to be in force in 1999.

Draft Wetland Policies and Guidelines
It is the goal of the Draft Provincial
Policy on Wetlands to ensure the conser-
vation of New Brunswick wetlands.
The objectives are to maintain the
area and function of provincially sig-
nificant wetlands; maintain the function
of regionally significant wetlands; and
to further conserve all remaining wet-
lands.

The Land Use Policy for Coastal Lands
under the Community Planning Act has
specific provisions for protection of
coastal wetlands, beaches and dunes.
The goal is to conserve the ecological
integrity, character and territory of coastal
features, manage development on coastal
lands and enhance public access to, and
use of, coastal lands.

The rapid expansion of peat mining in
the province has led to a greater level
of awareness of the potential adverse
effects of this activity on the environ-
ment. Guidelines for Peat Mining
Operations in New Brunswick, 1998,
are intended to assist in planning the
commercial development of peatland to
minimize adverse impacts on the
environment. They also serve as a tool
to evaluate development proposals. It
is recognized that the removal of peat
permanently changes the character of
the peatland. Peatland development
plans must incorporate significant natural
areas that will not be ditched or mined.

Provincial Statutes

Regulations under the Clean Environment
Act and the Clean Water Act provide
the only specific regulatory mechanisms
for controlling wetland loss in New
Brunswick through the granting of per-
mits, licences and approvals. The
protected area designation under the
Clean Water Act also offers protection
of wetlands that provide water to
municipalities. Other provincial statutes
such as the Crown Lands and Forests
Act and the Ecological Reserves Act
provide opportunities for managing wet-
lands on Crown land.
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Government of Nova Scotia

Draft Wetland Policy
Wetland protection in Nova Scotia
is being legislated through the

Environment Act and its associated
Environmental Assessment Regulations
(EAR), Activities Designation Regula-
tions (ADR), and Wetlands Directive.
Any alteration of wetlands including
those less than two hectares in area
are designated as an activity under the
ADR by the Wetlands Directive and
requires an approval under the Act.
Activities that disrupt a total of two
hectares or more of a wetland are
designated Class | undertakings under
the EAR and must submit to an environ-
mental assessment approval process.
The Wetlands Directive describes the
evaluation process to be wused in
making approval decisions with respect
to wetlands less than two hectares.
Currently, the province is developing a
Policy Respecting the Issuance of
Approvals for Alterations to Wetlands
and Watercourses, which will super-
sede the Wetlands Directive.

Provincial Statutes

The Environmental Assessment
Regulations under the Nova Scotia
Environment Act requires that an envi-
ronmental assessment approval process
be undertaken for any activities that will
disrupt a total of two hectares or more
of wetland on either public or private
lands. The Nova Scotia Department of
the Environment has interpreted this
section of the Regulations to also apply
to projects that have impacts on more
than one wetland smaller than two
hectares, but the total area of wetland
disrupted is two hectares or more. When
determining the area of disruption, the
Department of the Environment in-
cludes (a) the footprint of works that
are proposed and (b) areas of the

wetland(s) that may be adversely
affected by the works. The Wetlands
Directive, issued under the Act,

requires an approval for projects which
will disrupt wetlands smaller than two
hectares in size on both private and

public lands. The Directive outlines
the procedure to be followed respect-
ing requests to alter or infill wetlands and
an evaluation process for wetlands less
than two hectares.

The Wetlands Directive will be replaced
by a Policy Respecting the Issuance of
Approvals for Alterations to Wetlands
and Watercourses under the Environ-
ment Act. The draft Policy identifies
wetlands as sensitive aquatic ecosystems
under the Activities Designation
Regulations, and any alteration of wet-
lands is designated as an activity re-
quiring an approval through the
Environmental Assessment Regulations
(two hectares and greater) or the
Approvals Procedures Regulations (less
than two hectares). The draft Policy
addresses issues respecting alterations
to wetlands, including cumulative im-
pacts or alterations within a single
wetland or system of wetlands, and
mitigative or compensatory measures.
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Resources
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Governments pursuing
Wetland Conservation
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Government of British Golumbia

Currently, British Columbia does not
have a wetland policy. Provincial en-
vironmental groups have published two
citizen’s guides to wetland protection:
The Wetlandkeepers Handbook: a practi-
cal guide to wetland care and Protecting
British Columbia’s Wetlands: A Citizen’s
Guide. Both publications educate the pub-
lic as to the importance of wetlands and
identify how existing statutes can be used
for wetland protection. The British
Columbia Ministry of Environment, Lands
and Parks has a wetland working group
that plans to develop a strategic frame-
work for wetland conservation and
management.

Provincial Statutes

While no provincial law protects wet-
lands, some measure of wetland pro-
tection and conservation has been
achieved through certain statutes.
Legislation that enables the designation
of protected areas such as provincial
parks, ecological reserves and wilderness
areas has secured the legal protection
of specific wetlands. The Water Act,
Waste Management Act and Environ-
mental Assessment Act can protect wet-
lands because they require a permit,
licence or approval be given prior to a
project being initiated. The Wildlife Act
is the chief provincial law for wildlife
and endangered species protection and
consequently offers some legal protec-
tion for wildlife species that may
reside in a wetland. Many wetland areas
have also been secured/conserved
through use of Wildlife Management
Area designation under the Wildlife Act.
While this is not a “protected” status, it
does provide some measure of control
over activities that can be damaging to
wildlife habitat. An important new
statute is the Forest Practices Code
of British Columbia Act which
includes wetland and riparian setbacks.
Amendments to the Land Titles Act

allow for conservation covenants to be
granted to qualified conservation organiza-
tions and government bodies as a means
of protecting privately-owned wetland.

Municipalities have a role to play in
wetland protection because they control
land use and development in those
areas of the province where wetlands
are under the greatest pressure for con-
version — the lower mainland, Okanagan
Valley and Vancouver Island. The
Municipal Act provides municipalities
with the ability to protect the environ-
ment by designating environmentally
sensitive areas and parks, regulating tree
cutting and other planning powers.
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Government of Quebec

Wetlands are protected in the province
of Quebec through habitat protection
legislation. As in other provinces, the
province of Quebec has additional statutes
and regulations that have the potential to
protect specific wetlands while achieving
other objectives.

Provincial Statutes

The central statute for wetland protection
is the Act Respecting the Conservation
and Development of Wildlife —
Regulation respecting wildlife habitats.
Under this regulation wetland habitat
for specific wildlife species on public
lands are protected. Wetlands that are
waterfowl gathering areas, fish habitat,
muskrat habitat or salt licks are specifi-
cally protected by this regulation. The
focus of the legislation is on the wetlands
along the St. Lawrence River where the
greatest wetland loss has occurred. The
legislation does not include wetlands on
private lands. There is currently an initia-
tive to work with municipalities to
protect wetlands under their jurisdiction.

Reference

Province of Quebec. 1993. Act Respecting
the Conservation and Development of
Wildlife — Regulation respecting
wildlife habitats. Gazette Officielle
du Québec, July 14, 1993, Vol. 125,
No.29.8 p.

Contact

Ministéere de I'Environnement et de la
Faune du Québec

Direction des affaires institutionnelles et
des communications

675, boul. René-Lévesque Est
Rez-de-chaussée

Québec (Québec)

Canada

GI1R 5Vv7

Phone: (418) 521-3830

Fax: (418) 646-5974

E-mail: infor@mef.gouv.qc.ca

Government of Newfoundland

Newfoundland has not, as yet, drafted a
wetland policy. Wetland protection in
Newfoundland is dependent on the appli-
cation of existing statutes.

Provincial Statutes

Newfoundland has several statutes, such as
the Environment Act, which have the
potential to protect specific wetlands
through the granting of permits, licences
and approvals. Regulations under the
Wildlife Act provide for the creation of
wildlife reserves that can protect wetland
areas. Any activities in these areas must
be approved by the Minister. The Water
Resources Policy — Environment Act pro-
tects specific wetlands for their hydrologic
resources as well as wetlands for water-
fowl habitat. Approval is required under
the Environment and Lands Act for the
development of peatlands and such devel-
opment must also be registered under the
Environmental Assessment Act.

The Municipalities Act, in conjunction
with the Eastern Habitat Joint Venture has
been used to develop wetland stewardship
programs with municipalities. Steward-
ship agreements have been successful in
protecting many wetlands around munici-
palities.

References

Newfoundland and Labrador Department
of Environment and Lands. Undated.
Wetlands of Newfoundland — A
Valuable Resource. Brochure.
St. John’s, Newfoundland. 1 p.

Newfoundland Department of Natural
Resources. [Date unknown.] Water
Resources Policy. St.John’s, Newfoundland.

Contact

Newfoundland Department of Natural
Resources

Wildlife Division

Building 810, Pleasantville
P.O.Box 8700

St. John’s, Newfoundland
Canada

AlB 4J6

Phone: (709) 729-2548
Fax: (709) 729-4989
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Industry Sector Policies
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Canadian Sphagnum Peat Moss
Association

The Canadian Sphagnum Peat Moss
Association (CSPMA) represents 18 peat
moss producers and marketers represent-
ing 99 percent of Canada’s total pro-
duction. The association was formed to
promote the benefits of peat moss to
horticulturists and home gardeners
throughout North America.

The CSPMA adopted a Preservation and
Reclamation Policy in 1991 to ensure peat
is a sustainable resource. The policy
requires that members assist and cooper-
ate wherever possible with all recognized
conservation bodies who are prepared to
give constructive help towards complying
to this policy. Members are urged to
reduce the impact of their operations on
the environment and strive for maximum
land restoration for the continuing benefit
of the community. They should under-
take studies, prior to opening new bogs,
and identify areas of greatest environmen-
tal interest and, where possible, leave
these undisturbed to act as refugia when
harvesting ceases. Members should also
work with provincial governments to des-
ignate appropriate peat bogs as reserve
or parkland for the purposes of study
and recreation.

Once harvesting is complete, members
should permit bogs to return to a natural
wetland state through natural succession
or develop a plan that would include
farming the land, planting trees for refor-
estation, or allowing it to be used by
conservation groups to develop new
wildlife habitat, such as water holes for
ducks and other wildlife.

The CSPMA has also developed a Peatland
Restoration Guide in cooperation with
environmental regulators on how to
restore sphagnum moss growth on har-
vested peatland.

References
Canadian  Sphagnum Peat  Moss
Association. 1991. The CSPMA

Preservation and Reclamation Policy.
St. Albert, Alberta. Available at:
http://www.peatmoss.com. Accessed
May 1998. 2 p.

Quinty, F and L. Rochefort. 1993. Peatland
Restoration Guide. Canadian
Sphagnum Peat Moss Association. St.
Albert, Alberta.

Contact

Canadian Sphagnum Peat Moss Association
4 Wycliff Place

St.Albert, Alberta

Canada

T8N 3Y8

Phone: (403) 460-8280

Fax: (403) 459-0939

Internet: www.peatmoss.com



Canadian Pulp and Paper Association

The Canadian Pulp and Paper Association
(CPPA) represents forest products com-
panies across Canada; the association’s
members account for nearly all the
paper and pulp produced in Canada.
The goal of the organization is to increase
the knowledge base of the industry and
raise the standards by which Canadian
pulp and paper is produced.

In 1992, the CPPA released a Wetlands
Policy Statement, that recognizes the
importance of wetlands to the environ-
ment. When forest operations are
planned, wetlands will be taken into
account through integrated forest man-
agement.

The industry is committed to regulations
and guidelines for wetland conservation
based on sound science, and realistic,
workable wetland definitions of wetlands
classes. The CPPA Statement notes the
industry’s commitment to sustaining
wetlands through integrated resource
management and to maintenance of the
ecological and socio-economic functions
of wetlands over the long-term. The
Statement notes also that CPPA compa-
nies support a coordinated, cooperative
approach involving all stakeholders.

The wetland statement is scheduled to be
reviewed in 1999.

Reference

Canadian Pulp and Paper Association.
1992. A Statement by the Pulp and
Paper Industry — Wetlands. Montreal,
Quebec. 2 p.

Contact

Canadian Pulp and Paper Association
Suite 1900

1155 Metcalfe Street,

Montreal, Quebec

Canada

H3B 4T6

Phone: (514) 866-6621

Fax: (514) 866-3035

Internet: www.cppa.org
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Table 2: Provincial/Territorial statutes that
Statutes British Columbia Alberta Saskatchewan Manitoba Ontario Quebec
Protected Areas Park Act; Ecological Wilderness Areas, Ecological Reserves Ecological Reserves Ontario Heritage Act; | An Act Respecting
Resources Act; Ecological Reserves Act; Parks Act Act: Provincial Parks Provincial Parks Act the Ecological
Heritage and Natural Areas and Lands Act Reserves; Parks Act
Conservation Act Act; Provincial Parks
Act
Wildlife Wildlife Act (Habitat Wildlife Act *Wildlife Habitat Wildlife Act; Endangered Species | Act Respecting
Management Conservation Fund) Protection Act* Endangered Species | Act Threatened or
(including Act Vulnerable Species;
Endangered *Act Respecting the
Species) Conservation and
Development of
Wildlife*
Water Management | *Water Act* Water Resources Act, Water Resources *Ontario Water
*Water Act* (new) Administration Act Resources Act*,
Lakes and Rivers
Improvement Act
Land Use/ Land Municipal Act; Land Municipal Planning Planning and Planning Act Municipal Act;
Management Act; Environmental Act (pending); Development Act; Ministry of
Planning Assessment Act *Public Lands Act* | Provincial Land Act Government Services
Act, *Planning Act*;
*Public Lands Act*
Environmental Waste Management Environmental Environmental Environment Act Environmental
Protection Act Protection and Management and Protection Act
(anti-pollution) Enhancement Act Protection Act
Environmental Environmental Environmental Environmental Environment Act Environmental Environmental
Assessment Assessment Act Protection and Assessment Act Assessment Act Quality Act
Enhancement Act
Sustainable Use of *Forest Practices Forests Act Fisheries Act; Natural | Forest Act Crown Forest Forest Act; Plant
Resources Code of B.C. Act* Resources Act Sustainability Act Protection Act
(Agriculture, (pending); Fish and
Forestry, Fisheries) Wildlife Act (pending)
Private Land Land Title Act Environmental *Saskatchewan Heritage Resources *Conservation Land
Conservation Protection and Conservation Act, *Conservation Act*
Enhancement Act Easement Act* Agreements Act*
(pending)

* Statutes with asterisks and bold type are judged most valuable for wetland conservation by local wetland managers.



contribute to

wetland

conservation?*

New Brunswick Nova Scotia Prince Edward Newfoundland Yukon Northwest
Island Territories
Ecological Reserves Provincial Parks Act; *Natural Areas Provincial Parks Act; Parks Act Territorial Parks Act
Act; Parks Act Special Places Protection Act* Wilderness and (*Land Claims*) (*Land Claims*)
Protection Act Ecological Reserves
Act
Endangered Species Wildlife Act *Wildlife *Wildlife Act* Wildlife Act Wildlife Act
Act Conservation Act*
(Heritage Marshes)
*Clean Water Act* Water Act
(Water Course
Alteration Regulation)
Community Planning | Planning Act; Crown *Planning Act* *Municipalities Planning Act
Act; Crown Lands Lands Act (Coastal Areas Act* Crown Lands
and Forests Act Regulation); Lands Act
Protection Act
Clean Water Act Environment Act Environmental Waters Protection Act | Environment Act
Protection Act
*Clean Environment | *Environment Act* Environmental *Department of
Act* (Environmental (Wetlands Directive) Protection Act Environment and
Impact Assessment Lands Act* (Water
Regulation) Resources Policy);
Environmental
Assessment Act
Crown Lands and Fish and Game Forestry Act Forest Protection Act | Forest Management
Forests Act Protection Act; Forest Act

Management Act;
Wildlife Conservation
Act

*Conservation
Easements Act*

*Natural Areas
Protection Act*
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