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FOREWORD

As part of its activities, the International Cooperation Group of the De-
partment of Justice of Canada conducts independent research in areas of
legal reform. Although of academic interest and value, this research is
undertaken primarily for the practical purpose of assisting countries in
developing their justice systems.

The present study examines the relatively modern institution of the spe-
cialised law reform agency. Following a broad historical overview, Law
Reform Agencies provides a detailed examination of the role, organisation
and operation of reform agencies in the United Kingdom, Canada and
other Commonwealth countries. The work closely considers the funda-
mental questions that have arisen in regard to principles, practices and
precedents, and it offers a balanced account of opposing views and diver-
gent approaches.

Drawing upon personal interviews with former and incumbent presi-
dents, executive directors and other members of law reform commissions
in various countries, Law Reform Agencies provides the most up-to-date
and comprehensive guide to its subject. The study's aim to serve as a
practical working document is reflected in the depth of discussion on
points of detail, the full presentation of the views of various authorities in
the extensive endnotes and a checklist, appended to the main discussion,
of the key questions to be considered when establishing a law reform

agency.

Serge Lortie

Director

The International Cooperation Group
March 2004
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THE EMERGENCE OF AN IDEA

The law must be stable, yet it cannot be static. The challenge is to en-
sure that the legal system remains responsive to society's changing
needs. One of the most effective ways to bring about legal change is
arguably the specialised law reform agency.

1.1 THE EARLY INSTITUTIONS

While limited efforts to reform specific aspects of the law in the
United Kingdom go back to the fifteenth century, measures to sys-
tematically review the whole body of domestic law were first under-
taken when the Lord Chancellor' established a Law Revision Commit-
tee in January 1934°. This committee was dissolved in 1939 as a result
of the outbreak of the Second World War, and no permanent law re-
form body was created to take its place until 1952. In June 1952 the
Lord Chancellor established the Law Reform Committee, which was
constructed largely along the same lines as the Law Revision Commit-
tee. The Law Reform Committee continued to exist after the creation
in 1965 of two separate law commissions, one for England and Wales
and the other for Scotland. The Lord Chancellor also established a
Private International Law Committee in 1952°. It was reported in
1980 that this committee had not met in a number of years and was
abolished. The Home Secretary® established the Criminal Law Revi-
sion Committee in 1959". This committee has not produced any work
for many years, and for all practical purposes it is no longer in exis-
tence’.

Following the establishment of the Law Revision Committee and the
Law Reform Committee in the United Kingdom, similar bodies were
created in Canada’.

In the province of Ontario, a Law Revision Committee was esta-
blished in 1941 by order of the provincial Attorney General. How-
ever, there is no evidence that the committee produced any work. The



Ontario Attorney General created in 1956 a second committee called
the Advisory Committee on the Administration of Justice. Participa-
tion was voluntary and broadly based. The committee produced a si-
gnificant body of work, mostly on technical issues. Its recommenda-
tions were frequently adopted by the Attorney General®. It survived
for a time alongside the Ontario Law Reform Commission, the latter
being created by statute in 1964. But the committee was eventually

disbanded.

In 1954, the Nova Scotia Barristers' Society’ organised a Board of Le-
gal Research composed of practising and academic lawyers. After

operating for about 20 years, the board became inactive in the early
1970s.

The province of Saskatchewan established a Law Reform Committee
in 1958. The committee was made up of judges, practitioners and a
staff secretary from the Attorney General's department. Following an
initial five-year period of high activity, this body's work became less
regular until the committee was effectively defunct by 1966, although
it continued to exist beyond that date.

The Attorney General of Manitoba set up a provincial Law Reform
Committee in 1962. The committee was essentially an advisory body
to the Attorney General, and most of the matters it considered were
referred to it by the latter. The committee was voluntary and part-
time. It met only three times a year. The committee closed in 1970
with the creation of the province's law reform commission. In 1968,
Manitoba also established a Legal Research Institute within the Uni-
versity of Manitoba's Faculty of Law in the provincial capital of Win-
nipeg. There was some initial thought that the Institute might become
a permanent law reform agency, but it remains strictly a university-
based research group.

The Law Society of Alberta" established a Law Reform Committee in
1964. The government did not sponsor the Committee, although it
supplied secretarial services.



The need for different mechanisms

All of these early reform committees were meant to keep the law un-
der review. However, they proved insufficient in practice. They suf-
fered from a number of limitations, including the lack of independ-
ence in the selection of the subjects for reform, the generally part-
time nature of the work and their limited resources. As a result, the
committees were effectively forced to concentrate chiefly on technical
aspects of the law and to avoid more complex areas involving broader
social issues'.

The law reform bodies created from the 1960s onwards differ from
their predecessors by their permanent and independent status as insti-
tutions, as well as by the systematic nature of their work methods and
the scope of their mandates. These bodies were given their new, dis-
tinctive form in order to avoid the fragmentary approach that tended
to characterise special advisory bodies and bureaucracies.

The establishment of law reform commissions” stems from the reali-
sation that it is virtually impossible for a legislative assembly alone to
keep the law up to date. Furthermore, important public policy issues
that are not on the government agenda may nevertheless require criti-
cal analysis and potential reform. These issues should be considered
by institutions that are committed to improving the law but are rela-
tively independent of government influence".

A law reform commission must operate on a different level than legis-
lators and judges, since it has to evaluate the repercussions of reforms
objectively and without undue regard to short-term political consi-
derations'”. The benefits of a law commission include independence,
expertise, focus and continuity".

Independence

Law reform has far better prospects of general acceptance if it is pro-
duced independently of the government and of all particular interest
groups. At the same time, the body carrying out the work must esta-
blish and maintain full confidence in its authority. Within this per-
spective, a law commission has especial value because of its independ-
ence in making recommendations to reform the law. The establish-



ment of law reform bodies distinct from the government apparatus is
legitimately predicated on the assumption that good law reform must
be the product of independent thinking. There are many things that
governments need to be told that they will not hear from public ser-
vants'.

Knowledge

A law commission uses its independence and stability to establish
strong links with government ministries, the legislative assembly, the
judiciary, the legal profession, legal academics and, more generally,
with anyone interested in a given subject. It thereby obtains access to
a large amount of theoretical and practical knowledge, which in turn
allows it to develop thoroughly considered recommendations.

Concentration

A law reform commission has a single, well-defined purpose and is
therefore able to concentrate on this objective without the distractions
faced by agencies with several aims and responsibilities. A law com-
mission also provides a natural and conspicuous focal point for law
reform activity. A body totally dedicated to law reform is able to un-
dertake broader subjects than those that could be handled by others,
such as judges, ministers and government departments. As one Ameri-
can scholar observed, as long as law reform is everyone's business, it is
nobody's business"’.

Continuity

Efficient development and reform of the law can best be achieved by a
continuing body. A specialised agency gains considerable experience
and develops the professional culture necessary for the complex task of
law reform. Projects are often linked by their subject matter, with the
result that the knowledge and experience gained in one project often
benefit another. Continuity in a law commission's operations ensures
a consistent approach both to particular areas of the law and to the law
reform process itself.



1.2 THE LAW REFORM COMMISSIONS ERA

The call for a permanent reform body dates back to at least 1917 in the
United States”. Benjamin Cardozo, the distinguished American jurist,
also endorsed the concept in an article written for the Harvard Law Re-
view in 1921. He suggested that some agency (which he chose to refer to
as a "ministry of justice") be established to watch the law in action, see
how effectively it functioned and report on any changes needed for im-
provement .

The first permanent law reform agency in North America was established
in the state of New Jersey in 1925. The New Jersey Law Revision Com-
mission produced the Revised Statutes of 1937. It was the intention of
the state legislature that revision and codification of the law continue af-
ter the Revised Statutes were completed, so the Commission remained in
operation. After 1939, its functions passed to a number of successor
agencies”. The New Jersey body was followed by the North Carolina
Commission for Improvements of Laws in 1931, the New York State
Law Revision Commission in 1934 and the Louisiana State Law Institute

in 1938. The California Law Revision Commission was established in
19537,

Despite the example of American practice, the movement in the
Commonwealth toward the creation of specialised law reform agencies
was clearly triggered by the creation of similar bodies in the United
Kingdom in 1965™.

The establishment of law reform agencies in Canada occurred rather late
compared to the United States”. Nevertheless, as early as 1954, W.
Kent Power, a prominent member of the legal profession from the
province of Alberta, was urging the creation of permanent law reform
bodies™. This proposal did not initially win support from the federal
Minister of Justice”, but the call for change refused to die*, and pro-
vincial law reform bodies were founded in the 1960s”. A federal com-
mission would eventually be set up in 1971.



Federal agencies
Law Reform Commission of Canada (1971-1992)

The Canadian Bar Association” was in the forefront in calling for a
mechanism that could deal with law reform in a more orderly manner. At
the annual meeting of the Association held in Winnipeg in 1955, the
president appointed a special committee to look into the condition of
legal research in Canada. The Committee on Legal Research, chaired by
Professor Frank R. Scott, delivered its report the following year at the
Association's annual meeting in Montreal.

The committee's report pointed out that rapid changes resulting from
technological development confronted everyone and that decisions and
choices could not be made intelligently unless supported by background
investigation and analysis. Law was a field in which adequate research
was especially needed, since it must deal with every new human activity.
That said, the depth of legal research in Canada was judged wholly in-
adequate to meet these changes”. The committee stated that some type
of permanent body should be created to engage in continuing and sys-
tematic law reform™.

It would be another decade before the Association returned to the subject
of law reform. By then, a permanent law reform agency had already been
established in Ontario. At its annual meeting in 1966, the Association
passed a resolution calling for the creation of a federal law reform com-
mission.

Pressure for the establishment of a federal law reform agency esca-
lated in the middle and late 1960s, with leading legal academics join-
ing the call for a federal law reform commission. One of these aca-
demics was Allen Linden, of the Osgoode Hall Law School in
Toronto. He claimed in 1966 that the legal system had failed to keep
up with changes in society and that some form of new and improved
law reform machinery was needed”. The primary challenge facing the
law was to make it relevant in mirroring the collective sense of justice
in society. Linden urged the federal government to create a national
law reform commission and the provinces to establish law reform
agencies. He further recommended the employment of salaried, full-



time personnel, and promoted the involvement of commissioners and
researchers with a non-legal background.

Another advocate was Martin Friedland of the University of Toronto. In
1969 he warned that great changes were expected in the criminal law
field in the following decade, and that it was essential to have efficient
legal machinery in place to bring about these changes. This action re-
quired a long-term commitment to law reform from the government.
Like Linden, Friedland recommended the employment of full-time
commissioners, saying there should be a small group of four to six pri-
marily legally trained commissioners. But he warned of the dangers of
making the commission too interdisciplinary and advocated a limited role
for lay members”. Friedland proposed that the federal Minister of Justice
have the right to veto any part of the commission's research program.
The commission should be independent of the Department of Justice and
provided with secure funding, but the Minister of Justice should table the
commission's reports in Parliament. Friedland stressed that the quality of
criminal law would depend on the extent of the government's commit-
ment to law reform™.

Sdill in 1969, Richard Gosse, a professor of law at Queen's University in
Kingston and counsel to the Ontario Law Reform Commission, reiter-
ated these sentiments. He argued that the creation of law reform bodies
in several provinces was implicit recognition that the judiciary and the
legislatures are not always capable of keeping the law relevant and up to
date in a modern society. They need the support of a permanent, inde-
pendent and highly qualified body charged with the responsibility of re-

viewing the law and recommending reforms.

The first move on the political front to establish a federal law reform
commission was made in the form of a private member's bill in the
House of Commons by Richard Bell, the deputy representing the elec-
toral district of Carleton. Bell, a commissioner of the Ontario Law Re-
form Commission since its establishment in 1964, introduced his bill on
24 January 1966”. Bill C-72 was only seven sections long. It proposed
that the commission should consist of a chair and not more than four
other members appointed by the Cabinet. All members were to have le-
gal qualifications. As Bill C-72 was a private member's bill, no money was
provided for the salaries and expenses of the members of the proposed
commission. It was hoped that if the bill received widespread support in



Parliament, the government would decide to introduce similar measures
providing for such expenditures™. But like most private member's bills,
Bill C-72 did not receive the support of the government and never went
beyond first reading.

Bell reintroduced his bill in 1967 as Bill C-85, but this version was also
met with little enthusiasm. Nevertheless, Bell made sure that the federal
Parliament took notice of the Canadian Bar Association's desire to see
the creation of a reform agency’’.

Further attempts to create a Canadian law reform commission were made
on 20 September 1968 when Stanley Schumacher, a Member of Parlia-
ment from Alberta, tabled Bill C-64", his own private member's bill.
This bill was identical to those launched by Bell, who by then was no
longer sitting in Parliament. But, like the previous two efforts, Bill C-64
proved unsuccessful.

While all three legislative initiatives failed to attract the support of the
government, it was obvious that there was a fundamental desire for some
permanent law reform machinery at the federal level. In fact, the Liberal
Party, which was in power at the time, had already started to react. The
genesis of the future Law Reform Commission of Canada can be traced
back to a speech that Minister of Justice John Turner made at Toronto's
Osgoode Hall Law School on 2 February 1967. Turner made a passio-
nate plea for law reform and proposed the creation of a national legal re-
search centre”.

One might suppose that the creation of the Law Reform Commission of
Canada was then the straightforward result of a neat process where well-
articulated pleas for a different approach to law-making led seamlessly to
universal agreement and swift implementation. But while the calls for a
specialised reform body were necessary, gave legitimacy to the idea and
indicated the path to follow, they by themselves were not sufficient. The
reconstruction of the events clearly shows that the establishment of the
Law Reform Commission of Canada owes as much, if not more, to the
social and political climate prevailing at the time. The speeches and Par-
liamentary debates of the era leave no doubt that everyone was over-
whelmed by the seemingly unstoppable and uncontrollable wave of
changes affecting society. The late 1960s and early 1970s were in many
respects a traumatic period. The post-war generation — the baby-



boomers — was reaching its peak and challenging all institutions. Conven-
tional views on issues such as the recreational use drugs, sexual freedom,
technology, prostitution, gambling, abortion and homosexuality were
being seriously challenged. Traditional structures were under siege. The
deep anxiety of the time seems to have had more to do with the setting
up of the federal law reform commission than any other factor. Reform
seemed the only possible course of action”. Calls for caution were rare
and discreet”. The Criminal Code not only had a direct impact on many
contentious issues but also now seemed the very symbol of the outmoded
past. It was therefore natural that it be identified as the first area to re-
form™.

The federal Minister of Justice introduced Bill C-186 into Parliament on
16 February 1970, calling for the establishment of a national law reform
agency. The bill had almost unanimous support from all Members of
Parliament from both Houses, and it was promptly passed into law". In
terms of character and relations to the machinery of government, the
new federal agency had much in common with the British model. The
Commission was an advisory body, and Parliament remained the source
of any new legislation that may flow from proposals of the Commission*.
The theory behind the Act creating the Commission was simple. Law
reform was a prerogative of the legislative power, but legislators needed
specialised advice in the formulation of reforms, and this advice should be
provided by a body that was permanent” and enjoyed a fair degree of in-
dependence®. The new body was seen as complementing the work of
government, since the Minister of Justice also announced at the same
time that he was about to set up in the Department of Justice a research
branch that would also be responsible for law reform and statutory revi-
sion matters" .

The objectives, as stated in section 11 of the Law Reform Commission Act,
were to study and keep under review, on an ongoing basis, the laws of
Canada, with a view to making recommendations for their improvement.
The Commission was instructed to remove outdated language in the le-
gislation and ensure that the law reflected the country's common law and
civil law legal heritage. The Commission was also mandated to consider
the elimination of obsolete laws and the development of new approaches
to the law, while keeping in mind the changing needs of modern society.
The Commission seemed to initially have a rather exalted view of its
mandate. Its first president saw the law, and by implication the Commis-



sion, as powerful instruments of social change”. But this self-image
quickly disappeared from the public statements of the successive presi-
dents of the Commission, as the difficulty of law reform became more
apparent.

The Commission initially consisted of four full-time and two part-
time commissioners selected by the Minister of Justice. From 1975
onwards only full-time appointments were made to the Commission.
Two of its initial projects aimed at a complete revision of the Criminal
Code and the Canada Evidence Act. Other programs included studies on
family law, administrative law and land expropriation.

No legislation based on recommendations of the Commission was en-
acted during the body's first ten years of existence, and the Commis-
sion did not issue a final report until its fifth year of operation. It was
not until 1983 that the Commission was able to announce the enact-
ment of legislation that specifically implemented one of its reports®.
The report in question considered the abolition of the long-standing
immunity from garnishment of wages, salaries and other remuneration
paid by the federal state to its employees.

The Commission's governing statute required it to consult widely™.
The Commission proposed to initially release study papers on topics
under review, which would provide basic information and set out the
issues but not the Commission's views. After receiving comment on
the study papers, the Commission would then issue working papers.
However, the release of study papers was eventually abandoned as be-
ing superfluous. To encourage maximum circulation and public dis-
cussion, the working papers and reports of the Commission had at-
tractive layouts and were written in simple language without excessive
legal jargon or footnotes.

As the work of the Commission progressed, it generated more legisla-
tive reform during the 1980s™. However, the federal government an-
nounced in February 1992 that it intended to close the Commission,
along with five other organisations”. In announcing these measures,
the Conservative government said the cuts were designed to eliminate
waste resulting from duplication”. The abolition of the Commission
was the result of broad political trends to reduce the government defi-
cit. While some people had criticised the Commission for a number of
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real or alleged shortcomings, its dismantling appears to be essentially
due to a desire to reduce the expenditures of the state™. An objection
that was held by a minority and high-handedly dismissed at the time
of the Commission's establishment in 1969-1970, namely that of the
agency's cost”, would more than 20 years later cause its downfall.

Law Commission of Canada (1997)

Unlike the case with the former Law Reform Commission of Canada,
the creation of a new law reform body at the federal level by a re-
elected Liberal government did not generate a groundswell of all-
party Parliamentary support. This point was made patently obvious by
at least one British Columbia Member of Parliament during the de-
bates on the 1994 Budget that first announced the formation of the
new agency. Paul Forseth warned that the proposed agency would es-
sentially be an unaccountable organisation that produced vague and
worthless reports™. Nevertheless, when Allan Rock, the Minister of
Justice and Attorney General, moved on 17 October 1995 that Bill C-
106, the proposed Act to establish the new Commission, be read a
second time and referred to the Standing Committee on Justice and
Legal Affairs for further study, he said that this new body would play a
major role in fulfilling the obligation to keep federal law relevant. He
also emphasised that the new commission would be unlike the former
one”. But criticism on the actual need for a new agency was also ex-
pressed during the second-reading debate™.

When the bill (reintroduced as Bill C-9 as a new session of Parliament
had commenced in 1996) was returned to the House of Commons fol-
lowing committee study, Gordon Kirkby, the Minister of Justice's
Parliamentary Secretary, said the proposed legislation fulfilled an im-
portant obligation made by the government to restore an independent
law reform agency at the national level. Reiterating the comments of
the Minister, he stressed that the new agency was to be structured dif-
ferently from the former Law Reform Commission of Canada”.

Following approval in the House of Commons, Bill C-9 was referred
to the Senate and passed on 14 May 1996, but not before the new
commission's value was again questioned”. The bill eventually re-
ceived royal assent on 29 May 1996, and the provisions for the estab-
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lishment of the new Law Commission of Canada came into force on
21 April 1997.

The Law Commission commenced operations during the summer of
1997, five years after the demise of the Law Reform Commission”.
The preamble to its governing statute, the Law Commission of Canada
Act”, sets out several guiding principles. It states that the Commis-
sion's work should be open to, and inclusive of, all Canadians. The
results of its work should be accessible and understandable, and the
Commission should adopt a multidisciplinary approach by viewing the
law and the legal system in a broad social and economic context. As
well, the Commission should be responsive and accountable by coo-
perating and forging partnerships with a wide range of interested
groups and individuals, including the academic community. It should
employ modern technology when appropriate and be innovative in its
research methods, as well as in its consultation processes, management
practices and communications. Finally, in formulating its recommen-
dations the Commission should take into account the considerations
of cost-effectiveness and the law's impact on different groups and in-
dividuals.

The Commission's mandate is set out in section 3 of the Act”. The
Commission is an independent law reform agency comprising five
commissioners appointed by the Cabinet on the recommendation of
the Minister of Justice. The president is a full-time commissioner.
The other four commissioners, including the vice-president, serve on
a part-time basis.

A volunteer advisory council, as provided for in section 18 of the Act,
assists the commissioners. This body consists of up to 24 people who
are appointed for a three-year term with the possibility of reappoint-
ment. The council advises on the Commission's strategic directions,
its long-term program of studies and its annual performance. As a
group, the advisory council should broadly represent the socio-
economic and cultural diversity of the country, represent various dis-
ciplines and reflect knowledge of the common law and civil law sys-
tems. Members need not be drawn from the legal community. The
advisory council meets twice a year.
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For the purposes of providing assistance on any particular project, the
Commission may also establish a study panel”. Such a panel consists
of persons who have specialised knowledge in the matter under review
or who are particularly affected by it. There is no remuneration for
serving on a study panel. A commissioner heads the study panels, and
at least one member of the advisory council normally sits on each
panel.

In developing issues for research, the Commission believes it should
initially examine social problems as they present themselves to Cana-
dians, disregarding traditional legal and jurisdictional boundaries.
Consequently, the work of the Commission is structured around four
concepts : personal relationships, social relationships, economic rela-
tionships and governance relationships.

Provincial agencies®
Ontario

The Ontario Law Reform Commission was the first law reform com-
mission in the sense understood within the Commonwealth, namely, a
permanent body provided with stable human and financial resources.
The Commission was created by statute in 1964%, one year before its
British counterparts and before any other continuing law reform insti-
tution in Canada. The Ontario Law Reform Commission Act, 1964 con-
tains only five sections. Section 2 specified that it was the function of
the Commission to inquire into reform of the law and consider any
matter relating to it. The Commission's mandate included the exami-
nation of statute law, the common law, judicial decisions, the admini-
stration of justice, or any other subject referred to it by the Attorney
General. There was no restriction regarding the number or qualifica-
tions of commissioners”.

Unlike the British Commissions, the Ontario Law Reform Commission
could initiate its own projects without obtaining prior approval. Never-
theless, it was obliged to report on its work periodically to the Attorney
General of the province®. At its funding high point in the early 1990s,
the Commission had an annual budget of almost $1,700,000. By the time
the Commission was closed, its financial resources had shrunk to
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$687,700. The following table shows the evolution of the budget of the
Commission”.

Ontario Law Reform Commission Budget
(Canadian dollars)

1965-1966 $ 158,000
1966-1967 $ 155,000
1967-1968 $ 213,000
1968-1969 $ 190,000
1969-1970 $ 224,000
1970-1971 $ 271,000
1971-1972 $ 447,000
1972-1973 $ 421,000
1973-1974 $ 393,700
1974-1975 $ 394,500
1975-1976 $ 468,900
1976-1977 $ 476,700
1977-1978 $ 524,300
1978-1979 $ 644,400
1979-1980 $ 708,500
1980-1981 $ 810,400
1981-1982 $ 892,700
1982-1983 $ 979,300
1983-1984 $1,052,800
1984-1985 $1,099,400
1985-1986 $1,128,200
1986-1987 $1,145,700
1987-1988 $1,215,300
1988-1989 $1,225,000
1989-1990 $1,325,900
1990-1991 $1,620,400
1991-1992 $1,670,200
1992-1993 $1,690,800
1993-1994 $1,006,600
1994-1995 $ 980,000
1995-1996 $ 902,700
1996-1997 $ 687,700

To be selected for study by the Commission in its later years of opera-
tion, a project had to demonstrate a need for law reform that could
not be effectively addressed elsewhere. There had to be a likelihood
that the Commission's proposals would address the needs and con-
cerns of groups who would not otherwise have the resources or degree
of organisation to make their voices effectively heard. The Commis-
sion had to have the available personnel and the financial resources to
initiate the project, and the nature of the subject was required not to
be under review by other government agencies. A project had to have
a likelihood of completion in a reasonable period of time, be consis-
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tent with any Commission statement of current priorities and have the
potential for collaboration with other law reform bodies, government
ministries or non-governmental research groups. Finally, there had to
be an absence of reports by law reform bodies or other agencies that
rendered study on a particular subject necessary, and there had to be a
reasonable expectation of implementation of proposals for reform.

In contrast to most other law reform agencies, the Ontario Law Re-
form Commission had a large part of its research work conducted by
outside teams of academic lawyers”. During the 1980s, the Commis-
sion consisted of one senior legal research officer and four legal re-
search officers. Utilising outside expertise was possible because of the
existence of a large number of academics at the province's six law
schools”.

A broad-based project advisory board was also set up. The board com-
prised practising lawyers, academics, representatives of appropriate
interest groups and other interested parties who advised the Commis-
sion with respect to its projects. Once a draft report was completed,
the commissioners reviewed it and the Commission's legal staff would
make any necessary changes. A final report, which represented the
Commission's views on a subject, was presented to the Attorney Gen-
eral. The final report sometimes included draft legislation™.

The Commission was abolished in 1996, a victim of the government's
policy to reduce the deficit and eliminate agencies considered non-
essential.

Alberta

The next province to establish a permanent law reform agency was
Alberta, which proceeded differently from Ontario. As noted earlier,
senior members of the provincial Law Society of Alberta had set up a
Law Reform Committee in 1964. By the end of 1966, the Law Society
realised that the task of law reform in the province could not depend
on a voluntary and unpaid committee with no permanent staff. Dis-
cussions therefore began in early 1967 between the Law Society, the
Attorney General's department and the University of Alberta's faculty
of law to establish a commission or institute of law reform within the
university. From the beginning, all concerned felt that the faculty of
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law should play a significant role in the proposed body, and members
of the faculty enthusiastically supported the proposal. The provincial
government, the Law Society of Alberta and the University of Alberta
entered into an agreement in November 1967 to provide for the es-
tablishment of the Alberta Institute of Law Research and Reform”.
The objectives of the Institute are set out in the founding agreement
and consist of four elements : conducting and directing research into
law and the administration of justice, recommending ways in which
the law may be made more effective, promoting legal research and re-
form, and working in cooperation with others, especially the faculties
of law at the University of Alberta and the University of Calgary™.
The Institute has been given a broad mandate. It has the power to en-
gage in anything that falls within the term "law reform", and it can
propose anything that will make the law more effective. The Institute
commenced operations on 1 January 1968.

Research is a separate element of the Institute's objectives, and as a
result, several projects have been undertaken that have not led to ac-
tual reform proposals”. The Institute's law reform reports have cov-
ered an extraordinary range of topics, from landlord and tenant law to
compensation for victims of crime. The main criterion for the selec-
tion of a subject for consideration is its relevance to Alberta. Federal
matters are not excluded, but they do not have a priority. Although
the Institute has based some of its projects on government sugges-
tions, it is not required to accept references from the government.
The Institute is free to choose its own projects.

As of 1 January 2003, a board of thirteen members, including its direc-
tor, who is also a member of the faculty of law at the University of Al-
berta, governed the Institute. The Institute is located at the university,
and the government and university cover its operating expenses. The
Institute is not statutorily protected, and its existence is dependent
upon the continuing agreement of its three constituent bodies™. The
name Alberta Law Reform Institute was adopted in 1989

The Institute's board meets monthly to review the overall operations,
approve all reports and consider the direction of research papers. Pro-
ject funding for the Institute comes from the Alberta Law Founda-
tion™ and the provincial Department of Justice.
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British Columbia

The statute creating the Law Reform Commission in British Colum-
bia came into force on 1 July 1969”. The Commission began opera-
tions the following year. Its mandate and structure were similar to
those of the Law Commission for England and Wales, including the
requirement that the provincial Attorney General approve its research
programs. The Commission's mandate was to recommend the exami-
nation of law needing reform and to suggest an agency, whether itself
or another body, to carry out the review. The Commission was usually
composed of practising and academic lawyers. Despite numerous
changes in staff during its early years, the Commission managed to
produce a high volume of work.

The Commission ceased to exist at the end of March 1997, when the
provincial government cut its funding. Over its 27 years of existence,
the Commission produced more than 140 reports on a wide variety of
topics”. It also initiated several Internet-based projects, including a
law reform database and an index of its collection of law reform mate-
rials from throughout the Commonwealth.

Prior to the Commission's demise, the British Columbia Law Institute
was created in January 1997 through incorporation under the prov-
ince's Society Act. The Institute was formed in response to the decision
by the Attorney General's department to withdraw funding for the
Commission. At the time of the announced cuts, there was widespread
concern that the disappearance of the Commission would create a void
and result in the loss of tangible and intellectual assets.

Section 2 of a text, called its "Constitution", creates the Institute’.
This section states that the purpose of the Institute is to promote the
clarification and simplification of the law and its adaptation to modern
social needs, to promote improvement of the administration of justice
and respect for the rule of law, and to promote and carry out scholarly
legal research. The internal rules™ of the Institute provide that it is to
be composed of fourteen members. Of these fourteen members, two
are appointed by the Attorney General, two by the executive commit-
tee of the Law Society of British Columbia®™, two by the executive
committee of the British Columbia branch of the Canadian Bar Asso-
ciation and one each by the deans of the law faculties of the University
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of British Columbia (Vancouver) and the University of Victoria. Every
member of the Institute is also a director. Membership is for a term of
five years, with the possibility of reappointment.

The British Columbia Law Institute did not receive any funds from
the provincial government for its regular operations until the spring of
2003. At that time, the province's Ministry of Attorney General com-
mitted to provide funding to the Institute over the next three years.
Sources of funding in the past have included the Law Foundation of
British Columbia™, the Law Society of British Columbia, the Cana-
dian Bar Association and the Vancouver Bar Association™. Since 1998
the Institute has had charitable status, which means that any donation
to the Institute can be used to reduce personal income tax. In 1999 it
undertook a fundraising initiative, which proved successful. That same
year, it received a grant from the federal Law Commission of Canada
for the compilation of a database of federal legislative references to
family-like relationships.

As of March 2003, the Institute had completed 24 reports. But efforts
are not solely confined to law reform matters. The Institute is also
mandated to prepare publications that will improve access to the law
or provide a base from which reform work can be done. One example
of the Institute's work that goes beyond law reform is a report on
gender-neutral legal writing.

Nova Scotia

The province of Nova Scotia created the Law Reform Advisory
Commission in 1969. The Commission began operations in 1972%. Tt
consisted of between five and ten members, all drawn from the legal
community, and it could inquire into any matter relating to reform of
the law. However, its activities could only be carried on with the sup-
port of the province's Attorney General”. The Commission shared
support staff with a senior provincial law officer known as the legisla-
tive counsel, who was to be appointed secretary and executive officer
of the Commission™. In 1976 the statute was amended to expand
membership to between 10 and 15 members”. Up to five non-legal
commissioners were permitted, although none was ever appointed.
Also around this time the Commission hired a full-time permanent

18



legal research officer, having previously relied on external consultants
. . . 90
working under contract and its own members serving as volunteers .

The Commission continued to exist in law until its governing statute
was repealed in 1990. But it was not active after 1981, when the terms
of all of its members expired and no reappointments were made. The
Commission's demise appears to have been due to financial concerns,
lack of a consistent approach to law reform and the view that the pro-
vincial Ministry of the Attorney General could as effectively develop
any necessary changes”.

The Commission examined 17 areas of the law during its lifetime, in-
cluding matters such as mechanic's liens, matrimonial property,
changes of name and reciprocal enforcement of judgments. Some of
its recommendations were in the form of separate reports, while
others were presented as draft bills sent to the Attorney General. Pu-
blication of both annual and law reform reports could only take place
with the approval of the Attorney General”.

With the closure of the Law Reform Advisory Commission came the
creation in 1990 of a new body, the Law Reform Commission of Nova
Scotia”. The Commission acts as an independent advisor to the go-
vernment and this independence gives it the possibility to make
recommendations on law reform in a non-partisan manner”. The
Commission reports to the public and elected representatives of Nova
Scotia through the provincial Attorney General.

The Law Reform Commission of Nova Scotia consists of between five
and seven full-time or part-time commissioners drawn from the com-
munity : one judge appointed by Cabinet who is selected by the judges
of Nova Scotia, two community representatives selected by the Cabi-
net, two representatives appointed by the Nova Scotia Barristers' So-
ciety, one member from the Dalhousie University faculty of law and
one commissioner who must not be a law school graduate.

Under the provisions of the Law Reform Commission Act, the Commis-
sion reviews the laws of the province and makes recommendations for
improvement. One of the Commission's priorities is to discuss law
reform with the general public. These talks then form the basis on
which the Commission determines if existing laws are adequately serv-
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ing the people or whether legal reform is required. The Commission's
projects cover an extensive range of social and legal issues”. Judges,
the legal community and the public suggest the majority of projects
for review, while others have been references from the government of
Nova Scotia.

The Commission's final reports and recommendations are formally
presented to the Minister of Justice and Attorney General for Nova
Scotia. These reports are available to the public without cost. Com-
mission reports once included draft legislation, but this is no longer
the case. The Commission has neither the resources nor the expertise
to prepare draft legislation™.

In April 2000 the Commission was advised that the provincial gov-
ernment would provide no further financial assistance after 2000-
2001. From April 2001 the Law Foundation of Nova Scotia” funded
Commission activities in their entirety. However, discussions with the
provincial Attorney General's office led to the restoration of govern-
ment support in 2004™.

Prince Edward Island

Prince Edward Island adopted a statute in 1970” establishing a law
reform commission. The statute was modelled on the Ontario Law Re-
form Commission Act, 1964. The Prince Edward Island Law Reform
Commission did not commence work until 1976. The chairman of the
Commission was the Chief Justice of the province, and the other
commissioners were prominent members of the legal profession. The
Commission ceased to operate after the discontinuation of its budget
in 1983. Throughout the Commission's existence, its staff consisted of
only one lawyer. The Commission did not release formal reports or
working papers. All recommendations were made briefly or in the
form of draft legislation. The Commission evidently did not have
strong support from the government or the legal community'”. The
founding statute was repealed in 1989 by virtue of its omission from
the 1988 Revised Statutes of Prince Edward Island. Through provi-
sions found in the provincial Legal Profession Act"', the Law Founda-
tion of Prince Edward Island'” is now responsible for any law reform
activities that may take place.
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Manitoba

It was not until 1970 that the Manitoba legal community called for a
full-time law reform agency patterned after the Ontario commission.
Later that year, Manitoba enacted a statute'” establishing its own law
reform commission, and membership of the Manitoba Law Reform
Commission was completed in February 1971.

The first chairman of the Commission was Francis Muldoon, later to
become the third president of the Law Reform Commission of Ca-
nada. Until 1979, three of the seven commissioners were non-lawyers,
and since that time there has always been at least one non-lawyer
commissioner. Non-lawyers were appointed to encourage a wide
range of viewpoints, and their inclusion resulted in reports being
drafted in simple and easy-to-read, non-legal language. Like most
other commissions, the Manitoba Law Reform Commission was given
a wide mandate. Its duties were to inquire into and consider any mat-
ter relating to law in Manitoba and to formulate recommendations for
reform. The Commission had to accept references from the provincial
Attorney General and give them priority, but its activities were not
restricted to responding to such references.

While the Commission functioned effectively from 1970 to 1986, by
1987 the government clearly intended to abolish it. However, the
Commission was soon restored by a new government, which regarded
the agency's existence and independence as a matter of priority. A new
Law Reform Commission Act was assented to by the provincial govern-
ment on 8 March 1990™.

The Manitoba Law Reform Commission'” is funded through grants
from the provincial Department of Justice and the Manitoba Law
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Foundation ™. The Commission is composed of at least five, but not

more than seven commissioners appointed by the provincial Cabi-
net'”. The membership must include a judge of the Court of Queen's
Bench, a full-time member of the teaching staff of the University of
Manitoba faculty of law, a lawyer entitled to practise in Manitoba who
is not employed by the provincial government and a non-lawyer. One

of the members is appointed president, and that person must be a law-
yer.
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In March 1997 the government announced its intention of finally
eliminating the Commission. After protests, the government backed
down and provided modest support to the Commission. As of 30 June
1997, all of the Commission's permanent staff were dismissed, and it
operated with only a part-time administrator. There was no in-house
legal research staff, and the Commission had to hire outside consult-
ants to undertake projects on its behalf. The Commission even ac-
knowledged in 2001 that it lacked staff and resources to be active'™.
But with an increase in annual funding from the Manitoba Law Foun-
dation from $50,000 to $65,000, it was able to hire a full-time legal
researcher in August of that year. The law foundation increased its
annual grant to $100,000 for financial year 2002-2003"".

Since its inception in 1970, the Commission has issued over 100 for-
mal papers, of which over 75 percent have been implemented. Some
of the Commission's most important recommendations acted upon by
the provincial legislature have been in the areas of the administration
of justice, family law and municipal law.

Saskatchewan

The Saskatchewan Law Reform Commission was established by law in
1971"°. The statute came into effect in 1973, and the Commission be-
gan work in February 1974. The Commission's functions are de-
scribed in section 6 of the Act. These provisions are almost identical
to those for the former British Columbia Law Reform Commission,
which themselves were inspired by the requirements found in the
United Kingdom's Law Commissions Act 1965 and the Canadian Law
Reform  Commission Act of 1971. The Saskatchewan Law Reform
Commission is primarily mandated to keep all the law of the province
under review. This objective is achieved through the systematic deve-
lopment and reform of the law, including codification, elimination of
anomalies, repeal of obsolete and unnecessary enactments and, more

generally, simplification and modernisation of the law'".

Since 1973 the Commission has consisted of at least three members'"”
who are appointed by Cabinet and hold office with Cabinet approval.
As of February 2003, there were six members of the Commission. The
chair, who is designated by Cabinet and acts as chief executive officer,
is always a legal academic from the University of Saskatchewan. The
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governing statute allows the Commission to appoint committees to
consider and report on any aspect of the Commission's work. Mem-
bers of these committees need not be members of the Commission
itself. Funding for the Commission comes from both the provincial

government and the Saskatchewan Law Foundation'".

Project suggestions can come from a number of sources, including the
Minister of Justice, the Commission itself and its staff, the judiciary,
the legal profession, professional organisations and the general public.
After preliminary research, the Commission usually issues a back-
ground or consultation paper to facilitate public discussion. Tentative
proposals may be released if the legal issues involved in the matter un-
der review are complex. Upon completion of a project, the Commis-
sion's recommendations are submitted to the province's Minister of
Justice as final proposals.

The Commission has made recommendations in a number of substan-
tive areas over the years, including family law, commercial and con-
tract law, insurance law, trust law, personal property security law and
medical-legal law. The Commission completed three research projects
during the 2001-2002 fiscal year'". The June 2001 report on a pro-
posed law for the division and sale of land among co-owners included
draft legislation.

Newfoundland

Legislation was enacted in 1971 to permit the creation of a law reform
commission in Newfoundland'”. It was not until a decade later, in
1981, that the first commissioners were appointed and the Newfound-
land Law Reform Commission commenced activities. The Commis-
sion was established to inquire into and consider matters relating to
reform of the law in Newfoundland. Furthermore, the provincial Min-
ister of Justice could refer any subject to the Commission.

The provincial Cabinet determined the number and names of Com-
mission members, who were appointed for three-year, renewable
terms. The Commission was not obliged to present an annual report
to the government. Rather, it was required to report when it seemed
advisable based on the progress of its work or when requested by the
Minister of Justice. The Minister of Finance provided funding, on the
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request of the Minister of Justice, out of the provincial government
revenues. Provision was made in 1991 for the Commission to receive
funding from sources other than the government.

In the provincial Budget Speech of 1992, the Minister of Finance for
Newfoundland announced that the government would no longer fund
the Commission'’. The principal motivating factor behind the Com-
mission's abolition was, as so often the case, fiscal restraint.

New Brunswick

In 1971, New Brunswick established a Law Reform Branch within its
Department of Justice, rather than creating a separate law reform
agency. The Legal Research Section of the Law Reform Branch car-
ried out the province's law reform work. In 1993, the Legal Research
Section was closed and the Law Reform Branch was renamed the Leg-
islative Services Branch'”.

Quebec

Quebec established a Civil Code Revision Office in 1955 to work on
reform of the entire field of private law in the province. The primary
role of the Office was to assess the fundamental principles behind the
Civil Code's institutions'”. From 1955 to 1960, the Office consisted of
only one person. In 1960 it was expanded to four members and was
asked to produce a new Civil Code.

The intensity of this undertaking increased significantly from 1966.
Work was structured around 43 committees composed of between
three and seven jurists, who were assisted by researchers and experts.
Committee reports were prepared in both English and French, and
each study was accompanied by a commentary. These reports were
circulated among interested persons and groups for comments. A total
of 64 reports were then compiled into one single document on the
Civil Code, which was released in 1978"’. The 1978 draft Civil Code
was never implemented as such. However, the revision exercise led to
reforms on several issues, including parental authority, and provided
the basis for the final effort that eventually led to the adoption in 1991
of an entirely updated Civil Code. The work in that last phase was
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conducted on a different basis, this time without a law commission-
type formal structure.

In 1992, the province enacted legislation to create the Quebec Law
Reform Institute (Institut québécois de réforme du droit). According
to the statute, the mission of the Institute is essentially the same as
that of law reform bodies in the other provinces of Canada™. As with
the federal Law Commission of Canada model, the Institute is re-
quired to consult the provincial Minister of Justice on its research
programs and give priority to the Minister's requests for advice or re-
search. Unlike the practice of the federal commission, the Quebec le-
gislation provides that the majority of members, including the chair
and vice-chair, are appointed on a full-time basis. Full-time members
must be legally trained or have a long-standing interest in the law.
They are appointed for a term of not more than five years. Part-time
members, whose terms shall not exceed three years, must be knowl-
edgeable in the Institute's research areas. The Institute is to fulfil its
mission by conducting or commissioning research, and it is to receive
initial funding from the provincial government alone. The bill crea-
ting the Institute was assented to in the province's National Assembly
on 23 June 1992. It is to come into force on a date to be fixed by the
government'”'. As of March 2004, this statute had not been brought into
force, so the proposed Institute has not yet come into existence.
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2

THE ESTABLISHMENT OF A LAW REFORM AGENCY

A number of different and sometimes even conflicting considerations
must be taken into account when establishing a law reform agency. It
seems useful to identify and assess these matters.

2.1 ORGANISATION

2.1.1 Creation

Within the Commonwealth, law reform bodies are usually created by
a specific law. This statute normally determines such issues as the
commission's mandate, powers and duties, reporting procedures and
general organisational matters. A law commission could also conceiva-
bly be provided for in a country's Constitution. The latter approach
might be appropriate in the case of an ongoing revision and restruc-
turing of the law, since a constitutionally guaranteed agency would
lend credibility to the reform process.

Examples of statutorily created bodies are the two British Commis-
sions, the former and current Canadian federal Commissions, most of
Canada's provincial commissions and the New Zealand Law Commis-
sion. The New Zealand Law Commission was created by statute in
1985, although the country established a Law Revision Committee
as early as 1937. The Commission is an independent organisation that
examines areas of the law in need of updating, reform or develop-
ment'”. It also helps government departments and agencies with legal
review and is often called upon to assist Parliamentary select commit-
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tees .

There are alternatives to creation by specific legislation. Law reform
agencies in Northern Ireland and India were not established by sta-
tute. In Canada, the province of Alberta's Institute of Law Research
and Reform was created in 1967 by agreement between the University
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of Alberta, the Law Society of Alberta and the provincial government.
The Institute has always been a university-based undertaking. Other
approaches include the New Brunswick example of locating law re-
form activities within the provincial Department of Justice ; incorpo-
ration under the provincial Society Act, as is the case with the British
Columbia Law Institute ; and dealing with law reform matters as the
need arises, as is done in Canada's three territories. Nevertheless,
there seems to be general agreement that a law commission should
normally be a permanent institution and preferably one created by
statute'”’. According to a former president of the Law Reform Com-
mission of Canada, the creation of a law reform agency by statute
clearly demonstrates the importance that Parliament attaches to the
reform process and highlights the independence accorded to the
agency. Furthermore, a law reform body created by statute becomes
more difficult to abolish™.

2.1.2 Financial resources

The level of funding provided to a law reform body naturally affects
its overall activities. In 2002, the Law Commission for England and
Wales had a staff of 19 lawyers, apart from the commissioners and the
legislative drafters from the Parliamentary Counsel Office. The cost
" (approximately $7.5 million
USD as of September 2003). The government funds the totality of its

operations. The Law Commission of Canada receives all its funding

of the Commission was £4.5 million

from the federal government in Ottawa. However, its financial re-
sources are more limited than those of the former Law Reform Com-
mission of Canada. While the former Commission had a staff of 45
and a budget allocation of nearly $5.5 million Canadian (about $4 mil-
lion USD) in the 1983-1984 financial year, the current Commission
had a staff of 12 and a $3.2 million ($2.4 million USD) budget for the
2002-2003 financial year.

The New Zealand Law Commission is entirely funded by the central
government. The Commission had a total staff of about 25 and a
budget of approximately 4 million New Zealand dollars (about $2.4
million USD) in 2002". In Australia, the federal Parliament also fully
tunds the Australian Law Reform Commission. Revenues from the
government for 2001-2002 were 3.1 million Australian dollars (ap-
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proximately $2.1 million USD) ™.
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Government funding is not the sole basis of support at the provincial
level in Canada. With provincial government assistance greatly re-
duced, other sources of funding have been identified. Law founda-
tions, which receive the interest income earned on money held in law-
yers' trust accounts, have been particularly active in funding provincial
law reform activities. As of December 2001, Alberta and British Co-
lumbia received 61 percent and 65 percent respectively of their finan-
cial resources from their provincial law foundations. Half of Sas-
katchewan's funding and 37 percent of Manitoba's funding come from
their law foundations. The Law Reform Commission of Nova Scotia
received all of its funding from the provincial law foundation after the
provincial government cut its support on 1 April 2001. During fiscal
year 2001-2002, the Commission received $250,000 ($185,000 USD)
from the provincial law foundation. However, the provincial govern-
ment started providing again financial support in 2004. The British
Columbia Law Institute also received no direct provincial government
funding until 2003, although the province had provided the Institute
with funds in the form of project grants'™. In an effort to be partially
self-sufficient, the Institute has carried out various fundraising activi-
ties and charges a fee for most of its reports. Although fundraising ac-
tivities have generally been a success, the Institute does not expect
them to generate more than about $8,500 ($6,300 USD) a year. The
sale of reports realised $3,400 ($2,500 USD) during the Institute's
2002-2003 fiscal year™'. Aside from the law foundation, other sources
of funding have included the Canadian Bar Association, the Law Soci-
ety of British Columbia and a city bar association.

There is a finite limit to the amount of funding that any government
will provide to a law commission. One of the more innovative ap-
proaches that was suggested during the creation of Canada's second
law commission was that the commission see itself less as the main or-
ganisation doing law reform work and more as a partner in a network
of individuals and organisations cooperating to accomplish comple-
mentary law reform objectives. The role played by the commission
would then depend on what is needed, given the strengths and weak-
nesses of other partners within particular alliances. It can be argued
that this approach has several benefits. Partnering requires less fund-
ing from the commission itself to accomplish results. It can also lead
to more diverse, persuasive and learned research. The Law Commis-
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sion of Canada has produced two joint publications, one in partner-
ship with the National Association of Friendship Centres'™ and the
other a joint effort of the Commission, the Canadian Association of
Law Teachers, the Canadian Law and Society Association and the
Council of Canadian Law Deans'”. But critics of this approach would
contend that partnering hampers the Commission's capacity to con-
duct comprehensive research.

Through the allocation of financial resources, the government can
exert a significant influence on a law commission's activities. The Law
Commission for England and Wales has no control over its budget.
Furthermore, it is the government that decides the seniority of the
staff assigned to the Commission and also the total number of staff. In
the mid-1980s, it was decided that lawyers of junior rank should re-
place the senior government lawyers who headed the Commission's
four teams. The resulting loss of expertise to the Commission was
considerable, but it was minimised by the allocation of funds to hire
up to an additional 15 research assistants, as well as by the ability to
employ external consultants on a casual basis. The additional assis-
tants, while they provide a useful research function, normally come to
the Commission for only a year after university study. This short-term
approach has created problems with continuity in the Commission's
work where projects normally span several years'.

Some law reform bodies are looking to other avenues for assistance.
For example, the British Columbia Law Institute is designated as a
charitable organisation and supporters receive tax credits for dona-
tions. The Institute also sells its publications. Nevertheless, the most
common source for funding outside governments in Canada is cur-
rently the provincial law foundations.

The province of Manitoba provides a good illustration of the role law
foundations play in funding law reform activities. The Law Reform
Commission Act of Manitoba did not initially allow the Commission to
receive funds from any source other than the provincial government.
The Manitoba Commission's funding was appropriated by the provin-
cial government out of general revenues and approved by the legisla-
ture during debate on the provincial spending estimates. An amount
was provided for the operating costs, and an additional sum was allo-
cated for salaries. But this arrangement changed in 1986 with the es-
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tablishment of the Manitoba Law Foundation. The foundation was
created to promote legal education, legal research, legal aid services,
law reform and the development and maintenance of law libraries in
the province. The legislation creating the foundation provided that
the Commission would receive a grant of $100,000 for the three years
ending 31 March 1989. But no benefit to the Commission material-
ised during this time, notwithstanding assurances from the govern-
ment. The foundation paid the grant not to the Commission but to
the government because of the requirement that the Commission only
receive funds from the provincial government. Rather than passing all
or part of these funds through to the Commission, the government
retained them and reduced its contribution to the Commission by the
corresponding $100,000. As a result, the Commission received no ad-

A law reform

ditional funding and the government saved $100,000
bill before the provincial legislature then called for extending the
funding of the Commission to institutions other than the provincial
government. But before action could be taken, the government an-
nounced in December 1987 that it intended to abolish the Commis-
sion. As noted earlier, a new government in April 1988 re-established
the Commission, but it was announced in 1997 that the Commission
would be eliminated. Public outcry forced the government to back
down, and the Commission functions today with the help of grants
from the provincial Department of Justice and the Manitoba Law
Foundation.

At the other extreme, as one writer has noted, it is possible to cripple
a law reform agency by giving it too much money™. Excessive re-
sources could easily force a law commission to focus on high-profile
activities that either drag on indefinitely or seldom come to fruition,
thus preventing the commission from carrying out a structured pro-
cess of the inquiry, consultation, reflection and recommendation that
are the true hallmarks of effective law reform.

A former secretary of the Law Reform Commission of Canada said
that the Commission was adequately funded while he was there. The
Commission lived within its budgetary means and did not have a large
staff, relying on outside consultants when necessary’”’. Two former
presidents of the Law Reform Commission of Canada also agreed that
the budget of the Commission was sufficient during their tenure'™.
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Law Reform Commission of Canada
Budget in Canadian dollars

1972-1973 $ 997,000
1973-1974 $1,587,000
1974-1975 $1,795,000
1975-1976 $1,863,000
1976-1977 $1,852,000
1977-1978 $2,408,000
1978-1979 $2,575,000
1979-1980 $2,369,000
1980-1981 $2,757,000
1981-1982 $3,302,000
1982-1983 $4,734,000
1983-1984 $5,417,000
1984-1985 $5,013,000
1985-1986 $5,049,000
1986-1987 $4,799,000
1987-1988 $4,691,000
1988-1989 $4,717,000
1989-1990 $4,796,000
1990-1991 $4,841,000
1991-1992 $4,922,000
1992-1993 $4,822,000

2.1.3 Membership

In establishing a law reform agency, a number of decisions must also
be made regarding the personnel of the body.

Governing personnel
Number of members

Deciding on the optimal number of commissioners necessarily in-
volves compromises among a number of objectives. The executive
must represent diversified interests, legal or otherwise, but at the same
time it must not be too large or unwieldy. The volume of work that is
to be undertaken by the commissioners must also be considered. A
small group of about three to seven members appears to be ideal, and
this membership level is the general standard in Commonwealth

. 139
countries .

32



Full-time or part-time appointments

Historically, both full-time and part-time commissioners have been
selected, and the matter is often determined by the legislation that
establishes a commission. All members of the Law Commission for
England and Wales are appointed on a full-time basis. A former presi-
dent of the Law Reform Commission of Canada feels that a law re-
form agency should only include full-time members. He suggests that
part-time members are often busy with other matters, and valuable
time can be lost helping them catch up with the work done by others.
Furthermore, part-time members cannot benefit from the collegial
atmosphere created by working on law reform issues on a full-time

. Nevertheless, the current Law Commission of Canada has

basis
only one full-time member, its president, and the other four commis-
sioners are part-time appointees. By way of comparison, in the prov-
ince of Nova Scotia all commissioners serve on a part-time basis since

budgetary restraints make full-time appointments impracticable™'.

The New Zealand Law Commission includes a mix of full- and part-
time commissioners. The Commission consists of no less than three
or more than six commissioners, appointed by New Zealand's Gover-
nor General on the recommendation of the Minister of Justice. One
commissioner must be a judge or retired judge, or a lawyer of not less
than seven years' practice, who is appointed president of the Commis-
sion'”. The president is the Commission's chief executive officer and
supervises its work. Not all members of the Commission are legally
trained, and as of 31 March 2002 the Commission consisted of three
full-time and three part-time members'”. Every commissioner holds
office for up to five years and is eligible for reappointment.

Strict eligibility requirements for commissioners were included in the
legislation establishing Canada's first Law Reform Commission. The
Act required four of the six commissioners to serve full-time. At least
three of the four full-time members, including the chair and vice-
chair, and one part-time member had to be senior members of the le-
gal profession'™’. Of the three full-time and one part-time members
having a legal background, the chair or vice chair and at least one

. Amendments
introduced in 1975 established five full-time commissioners only'.

other member had to be from the province of Quebec

The chair, the vice-chair and at least one other commissioner had to
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have extensive legal backgrounds. The chair or vice-chair and at least
one of the other commissioners from the legal profession had to come
from Quebec. The chair and vice-chair were renamed president and
vice-president respectively in 1981. Commissioners were eligible for
reappointment.

Opinion varies widely among Commonwealth agencies on the ques-
tion of whether commissioners should be full-time or part-time. But it
seems reasonable to suggest that, other things being equal, an agency
with full-time members, or at least some full-time representation, is
likely to be a more efficient instrument for law reform than one that

depends exclusively on part-time representation'”

. Two former presi-
dents of the Law Reform Commission of Canada are of the view that a
law reform body's membership should only consist of legally trained
full-time members'”. Former president Antonio Lamer also holds that
the chair should be a superior court judge on leave from judicial du-
ties. This requirement will guarantee that the law reform body will
not be afraid to make recommendations that may be critical of the

government.

Two alternatives were frequently suggested to Canadian officials du-
ring the planning of the new commission that was eventually esta-
blished on 1 July 1997 : a larger and more representative executive,
composed of a combination of full-time and part-time members ; or a
smaller executive supported by an expanded advisory group or by pro-
ject-specific groups. It would not have been efficient to create both an
expanded commission and an advisory group, as each could very well
have ended up duplicating the work of the other. Moreover, the cost
would also have been prohibitive. In the end, it was decided to have a
five-member commission, along with a 24-person volunteer advisory
council.

Duration of appointments
While the issue of full- or part-time membership should be assessed
on a case-by-case basis, appointments should be restricted in duration

but long enough to enable commissioners to make a significant con-
tribution to the agency's work.
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As the Lord Chancellor's Department in the United Kingdom was
apparently unconvinced of the need for a separate law reform body,
and anxious to retain control over the law reform process, it ensured
that appointments to the Commission were of a temporary nature'”.
Under the Law Commissions Act 1965, the department is vested with
the appointment of the chair and other commissioners. The post of
commissioner was confined by the 1965 legislation to university
teachers, practising lawyers or judges. The chair is generally a mem-
ber of the High Court who holds the agency post on secondment. Af-
ter serving five or six years at the Commission, the chair returns to the
judiciary and often becomes Lord Justice of Appeal. The four other

commissioners are frequently on secondment from a university.

A former president of the Law Reform Commission of Canada sug-
gests that the position of president should not be renewable, thereby
ensuring that this person remains impartial throughout the appoint-
ment period. He also notes that this procedure would ensure that
there is no perceived indebtedness to the government or expectation
of having one's term renewed'”.

Background of members

In the early days of law reform in Canada some observers felt that
agencies should consist exclusively of legally trained members, but this
view was already coming into question by the time the Law Reform

Commission of Canada was created in the 1970s""

. Many now feel
that the legal profession does not have all the answers when it comes
to legal reform and that, in some cases, non-legal responses may be
just as effective in handling certain contemporary problems. It is often
said that the inclusion of commissioners without a legal background
will help bring balance to the reform process. Reflecting this view, the
second Law Commission of Canada provides that, in recommending
persons for appointment as commissioners, the Minister of Justice
shall not restrict consideration to members of the legal community.
Collectively, the commissioners should reflect the socio-economic and
cultural diversity of the country, represent various disciplines and em-
body the country's common law and civil law legal heritage'. Like-
wise, for example, the Acts governing the Manitoba Law Reform
Commission and the Law Reform Commission of Nova Scotia also
make specific reference to the possibility of non-legal appointments. A
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recommendation was made in 2000 that New Zealand follow this mul-
tidisciplinary approach™, and its Commission now includes non-legal
representation.

The appointment of non-legal commissioners to law reform agencies
in Canada is considered important to achieving a good balance of
views, and this approach was endorsed in 1974 by J. N. Lyon of the
faculty of law at McGill University". Lyon considered that commit-
ment to the myth of the expert was a costly error in the development
of law reform in Canada. According to him, one can challenge as non-
sense the notion that law professors, judges and senior lawyers are ex-
perts in matters of law reform. While no one doubts their expertise in
legal research and analysis, these attributes relate to the written body
of laws, which is just one component of the legal process. To force all
reform activities into a model developed by this group of legal experts
is to ensure failure by neglecting systematic development and treat-
ment of the balance of the reform process'”. Lyon added that lawyers
are generally a group with strongly conditioned attitudes for avoiding
any matter that is controversial or raises strong value conflicts in the
community"”. Contentious issues are designated as policy matters not
appropriate for legal treatment. Rather, lawyers are concerned with
law and legal matters only. They do not take positions on fundamental
value questions, nor do they speculate. Lawyers draw on expertise in
an objective area of decision where logic applied to settled doctrine
produces legal answers. The truth, in Lyon's view, is that when it
comes to law reform, there are no experts. There are various comple-
mentary skills and experience that are necessary to the process, and
the critical question is how these attributes should be fused to get the
best results.

These sentiments are echoed by Arleen Paris, a retired medical labo-
ratory technologist appointed to the Law Reform Commission of
Nova Scotia in January 2002. She notes that a law reform agency
should represent a cross-section of society, and she feels that, as a
non-lawyer, she is able to bring a different perspective to the law re-
form process. Commissioner Paris cited the example of a January 2003
Commission discussion paper on reform of the Mechanics' Lien Act"’,
where her input resulted in the elimination of overly complex legal
language, thus making the document more accessible to the general
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On the other hand, the exclusive appointment of commissioners with
a legal background finds favour in the United Kingdom. The five full-
time commissioners of the Law Commission for England and Wales
must be legally trained, while all five members of the Scottish Law
Commission also come from the legal community. But not all Scottish
commissioners serve on a full-time basis. The United Kingdom's ap-
proach of appointing commissioners solely with a legal background
has developed from history, tradition and lessons learned from the
failures of previous bodies. Whether it is the best approach for En-
gland or anywhere else is a question that is still not settled'”. Never-
theless, Lord Scarman, the first chair of the Law Commission for
England and Wales, strongly endorsed the United Kingdom ap-
proach. He noted that the day-to-day work of a law reform agency
consists largely of research and drafting. Laypersons unfamiliar with
the law would have to stand on the sidelines, their contribution to re-
form coming at the stage when initial research has provided a descrip-
tion of the law as it is and a provisional identification of the matters
requiring reform. At this stage, they could play a vital role and may
see problems not evident to lawyers. But they were not to have a part
in the initial stages of research and development'”. Other Law Lords
took the opposite view when the British Commissions were created'.

In the final analysis, of fundamental importance is the proper mix of
talent and skill necessary to ensure a positive law reform environment.
As the Attorney General of Canada remarked in 1955, "No legislative
body is going to act upon the suggestion of any research body unless
the credentials of that body for disinterestedness, competence and
public interest are beyond question."'” According to a British ob-
server, law commissioners should have the following attributes : an
inquiring mind ; awareness of the possible consequences of any pro-
posed changes in the law ; and possession of a sound understanding of

the attitudes of the society they serve'®.

Nevertheless, the intense debate over the background of appointees
may actually be unnecessary. The nature of the agency's structure and
mandate, as well as the subject areas it is to examine, should be the
essential criteria for consideration when selecting members. If an
agency is to review matters having broad social implications, it could
be appropriate to appoint commissioners with a non-legal back-
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ground. If, on the other hand, an agency is to study issues that are
more closely related to highly specialised aspects of the law, it might
be mistaken to rely exclusively on non-legal representation.

Remuneration of members

As for remuneration, an English commentator suggested, almost half a
century ago, that members of the agency should be volunteers, while
staff should be salaried'”. The current Law Commission of Canada
reflects this approach to some extent. The Commission's only full-
time paid commissioner is its president, and there are four part-time
members who are paid on a daily basis only. The advisory council and
study panel members are all volunteers. The Commission's staff are
members of the civil service.

The approach to compensation will of course be influenced by a num-
ber of factors. Nevertheless, it seems doubtful that a law reform
agency should be left to rely exclusively on volunteer work. Any ex-
pectation that an agency could function effectively on the basis of
goodwill alone is, in fact, inconsistent with the fundamental reasoning
behind the creation of a specialised reform body. For law reform to be
taken seriously, it should be conducted by individuals who can devote
the totality of their experience and knowledge to the work at hand.
This expertise usually comes with a price. If a country expects its
commission to produce persuasive reform recommendations, it should
also consider the allocation of sufficient financial resources to help
attract leading intellectuals and jurists to the cause.

Research personnel

Those designing a law reform agency must also consider how many
researchers are needed on staff. It is important to have a dedicated
core of full-time personnel to ensure continuity, coordination and
quality in the work of the commission. A permanent staff can also
maintain presence in the community, as well as assist in overall public
legal education through the provision of information in a way that is
not possible with part-time consultants.

Full-time staff may also be needed to carry out consultations and to
forge links with other organisations. The degree to which a commis-
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sion will rely on full-time staff or external contractors should also vary
according to the availability of the latter and to the nature of the pro-
jects the commission undertakes. There need not be full-time experts
on a law reform body's staff. Experts could be engaged to conduct re-
search or write papers only when necessary. In the Canadian context,
one observer considers that having a large team of permanent employ-
ees is counterproductive and urges a greater reliance on experts for
specific matters'”.

As a measure of economy in 1984, four of the five senior positions of
assistant solicitor at the Law Commission for England and Wales
were abolished with a view to reliance on outside experts. This move
was seen by some as detrimental to the status of the Commission and
an indication of an intention on the part of the Lord Chancellor's De-
partment to use the Commission more for its own short-term pur-
poses'®. Even now, jurists of high quality are brought into the Com-
mission, but are not really capable of identifying with the organisation
for more than a short period of time. At least one commentator be-
lieves that the effectiveness of the Commission would be strengthened
if it could be seen to offer within itself a permanent career ladder for

7

able lawyers'”.

Personnel with the skills and creativity required to produce meaning-
ful law reform proposals are often hard to find. Not every lawyer is
keen on research work, and in many countries in transition there is a
shortage of qualified lawyers. Nevertheless, a mix of permanent and
outside research staff is the ideal situation, according to a former sec-
retary of the Law Reform Commission of Canada. But he cautioned
that not having the external staff regularly on site could be detrimen-
tal to the agency's work. Since the participation of outside staff is gen-
erally more limited, this situation may result in greater reliance on the

efforts of the permanent staff'*".

2.1.4 Nature and scope of work

Mandate

There is a broad range of opinions on what the appropriate mandate
of a law reform agency should be. The traditional functions of a law
commission have been to keep the law constantly under review, to
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consult widely to find new solutions to law-related problems and to

make proposals for reform of the law. There are many conceivable

variations of what the mandate of a law commission should actually

be. For example, a commission could be responsible for :

- identifying areas of the law needing reform

- partnering with other organisations, assuming a consultative and
coordinating role, and assigning research activities to selected pri-
vate organisations such as universities and law schools

- identifying areas of the law that have already been researched, na-
tionally or internationally, and coordinating the dissemination of
this information

- supporting legal reform initiatives in the community, for example,
pilot projects

- developing legislative proposals

- providing public education and bringing law reform activities to the
public through various channels'”

- providing general public input into the reform process by the inclu-
sion of citizens' advisory councils in law research initiatives

At one end of the spectrum, some observers believe that a law com-
mission's role should be limited to recommending non-controversial
changes aimed at increasing the efficiency of the law without affecting
its policy content. In the British-inspired view prevailing in Canada
and other Commonwealth countries, this approach to legal reform has
historically resulted in an emphasis on matters perceived as strictly
legal or procedural in nature. But this role has often been criticised as
being overly conservative. It has been argued that as long as the final
choice on what action to take remains with elected representatives, it
is wrong to suggest that law reform bodies exceed their jurisdiction

when considering policy matters'”.

Commissions in Canada were historically formed with legal personnel.
Their functions were therefore defined and their priorities set accord-
ing to a legal framework. The most important policy decisions in law
reform are the choice of subjects for study and the analytical approach
to be taken. These choices have traditionally been made more in re-
sponse to lawyers' dissatisfaction with the law and its processes than to
the injustices felt by citizens. This result is hardly coincidental”’. As
long as these matters are left to lawyers, this cycle is unlikely to
change. If the law-versus-policy distinction is to continue as the basis
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for defining the role and ordering the priorities of law reform agen-
cies, it should be recognised that these agencies are specialised legal
research bodies concerned with only one aspect of the legal order,
namely the written law. Yet other commentators are of the view that a
law reform commission should be the prime instrument for the ad-
vancement of social change.

A balanced position between these two views seems desirable, if only
for practical reasons. The focus of law reform should arguably be
limited to law and legal institutions, but always viewed within the lar-
ger social context. This approach means taking a middle position be-
tween the extremes of obsession with statutes and legal doctrine on
the one hand and, on the other, an excessively broad concern with so-
cial policies and priorities that would make a super-legislature of a law
reform commission'”. Policy issues should not automatically be ex-

cluded from the subjects that a law commission can review'”.

A case has been made for taking a broader view of appropriate subjects
when setting up the program of a law commission'”". As has long been
noted, serious consideration should be given to moving beyond the
traditional areas of law reform examination, such as criminal and fa-
mily law'”. A dynamic and contemporary law commission should ap-
ply its collective mind to complex fields of law such as computer law,
competition law, environmental protection law and trade law. But a
law reform body must guard against moving too far in areas having
little or no practical application. It should not interpret its indepen-
dence as a freedom to pursue the irrelevant'. Realistic and responsive
priorities cannot be established in isolation from the major points of
contact between the legal system and the people it serves.

Scope of work

Law commissions will always be pressured by the government to con-
duct limited projects of smaller scope and less importance as political
needs and opportunities arise. This is not to say that the study of nar-
row subjects is invariably of limited use, for relatively small projects
can be of significant value in the legal reform field. But the law reform
commission framework, by its nature, generally lends itself best to the
examination of large and complex matters.
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The importance of this particular aspect of law commission operations
cannot be overemphasised. Yet there are practical limits to the scale of
reform, and some law reform commissions have moved from one ex-
treme to another as a result of embarking on programs that were per-
haps too elaborate. For example, the Law Commission for England
and Wales started operating on the basis of a very ambitious plan of
action. However, the many difficulties that arose led it to progres-
sively narrow its scope of activity and, ultimately, to cease updating its
program. The Commission has taken on work in response to specific
references from the government and given this work a higher priority
than completion of its own program. Convenience has often been the
approach it followed, as the following example shows.

The Commission came to identify a growing problem in the inability
of many elderly people to appoint substitute decision makers to look
after their property interests. This finding led the Commission to ac-
cept a reference from the government on the subject. The Commis-
sion originally took the view that the problem was not one that should
be dealt with in isolation and that what was needed was a complete
review of the procedure for dealing with the property of persons inca-
pable of making decisions. But the Commission soon realised that it
would be better to deal with a specific issue and get results than to be-
come involved in an inevitably lengthy and controversial exercise. As a
result, the legislation on the appointment of substitute decision ma-
kers proposed by the Commission was speedily enacted and put into

effect'”.

The dilemma of choosing between large and narrow subjects reflects a
more fundamental issue of selection between the important and the
urgent. The appeal of the urgent should not be underestimated. Due
to the generally short-term tenure of commissioners — as well as the
politicians to whom a law commission ultimately reports — relatively
modest projects might be preferred. This preference can ensure that
tangible contributions and concrete results are achieved during spe-
cific appointments.

The inherent tension between the political advantages of limited and
visible initiatives and the need to conduct in-depth research on fun-
damental matters constantly appeared during the existence of the Law
Reform Commission of Canada. The issue was also raised during the

42



Parliamentary debates on the proposed legislation to create the Com-
mission. During the second reading debate on Bill C-186 to establish
the Commission, the Minister of Justice, John Turner, said that the
new Commission would be looking in a long-term way at the "general
federal statutory fabric of the laws of Canada", adding that it would
also be provided with adequate time, expertise, independence and
"tranquillity from everyday activity" to carry out this task". But
Gordon Blair, the Member of Parliament for the district of Grenville-
Carleton, also hoped that the new Commission would be mindful of
the need to also take on smaller reform measures'”.

In the end, the legislation creating the Law Reform Commission of Can-
ada in 1971 left all the possibilities open. The new agency was given a
general mandate to study the laws of Canada and keep them under review
on a continuing and systematic basis. The first of the five presidents that
the Commission had over the span of its existence, Patrick Hartt, steered
a careful course by stating that the role of his organisation was to strike a
balance between major projects and minor initiatives'™. The fourth presi-
dent, Allen Linden, made statements along the same lines™. In reality,
however, it appears that the Commission had moved quite early toward
the consideration of broader questions, leaving the correction of small
defects to government officials. It seems that the second president of the
Commission, Antonio Lamer, was the only one to be completely un-
apologetic about this approach'™. Nevertheless, in later years he also ac-
knowledged the value of shorter-term projects, accepting that a law re-
form commission can, and should, engage in both types of studies'. The
Commission's last president, Gilles Létourneau, agreed that a law reform
agency should essentially engage in longer-term projects, but he also re-
cognised the value in shorter-term projects in appropriate circumstances.
In contrast with the practice in Canada, the New Zealand Law Com-
mission's activities are decidedly weighted toward long-term pro-

. 184
jects .

2.1.5 Independence and accountability
Relationship with elected representatives
A fundamental consideration in designing a law reform agency is the

need to strike a balance between maintaining the independence of the
agency and ensuring that its work remains relevant.
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A law commission that frequently antagonises the government could
not survive unless it is created by the country's Constitution and gua-
ranteed unlimited resources. Some form of accountability is needed.
The Lord Chancellor in England and Wales and the Secretary of
State in Scotland must approve law commission research programs
before work can commence. Thus, the Commission can develop its
own program, but the government holds a veto power over the con-
tents of that program. The federal Law Commission of Canada has
the power to initiate research on reform matters without government
authorisation. But the Commission must consult with the Minister of
Justice with respect to the annual program of studies that it proposes
to undertake. Annual research programs are also submitted to the
Minister of Justice in New Zealand. An annual report is tabled in the
United Kingdom, New Zealand and Canadian Parliaments, detailing
each respective commission's activities from the previous year.

Reporting requirements ensure that a public body created by Parlia-
ment is accountable. Reporting obligations also foster transparency
and good working relationships with the government and Parliament.
This process will, in turn, improve Parliament's understanding of the
law commission's activities and help to increase the potential for im-
plementation of reform recommendations. The reporting function can
also lead to greater public appreciation of the commission's activiti-

185
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It is essential that a law reform agency's relations with the legislature
promote respect for its work. But no commission is totally free from
political accountability or fiscal reality. A law reform body can cease
to exist at the stroke of a pen, as shown by the fates of the first federal
Law Reform Commission of Canada and several provincial agencies.
While a commission always hopes that its recommendations will be
implemented in the form of legislation, there is no guarantee that this
will happen. Since law reform bodies are advisory in nature, the go-
vernment and Parliament have the discretion to take action or not on
proposals. As one Attorney General of Canada observed, no legislative
body elected by the people for the purpose of amending the law is go-
ing to delegate this responsibility to another organisation'. Further,
under the basic principles of constitutional law, Parliament cannot
delegate its primary law-making authority.
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As a result of tight Parliamentary timetables, government depart-
ments, which always have a variety of legislative initiatives under con-
sideration, are often reluctant to see scarce time absorbed in detailed
discussion of reforms for which there is little evident political or de-
partmental benefit. Codification of the law may be something every-
one praises in the abstract, but there is little enthusiasm for the re-
sults. No Cabinet minister expects to obtain voter support for matters
that are dry and not immediately relevant.

Likewise, the prospect of contentious or highly technical law reform
proposals being tabled in the legislature — and their consumption of
valuable time in debate — is also unappealing. This consideration tends
to exclude proposals that do not command broad all-party Parliamen-
tary support, regardless of the intrinsic worth of these measures. To
propose complex reform measures requires knowledge of the inner
workings of government and an acceptance of the fact that recom-
mendations will not always be adopted. According to Professor Peter
North, a commissioner with the Law Commission for England and
Wales from 1976 to 1984, the process should be changed. Reforms
should initially be assessed in Parliamentary committees prior to the
introduction of legislation in Parliament'.

A former chair of the Law Commission for England and Wales saw no
problem with the requirement for government approval to initiate the
Commission's research programs. This view is based on what is seen
to be the safeguard of accountability, both political and financial ™.
The procedure can be seen as the balance between executive control
vested in ministers to approve programs and the wide powers given to
the Commission to consider any aspect of the law within these pro-
grams. This independent power can also extend to working with the
government, if this collaboration will be beneficial in the Commis-
sion's reform analysis™. As regards the Law Commission of Canada,
independence from the government allows it to develop proposals that
are not tied to the political mandate set by Parliament'”. Nevertheless,
formal and informal linkages and partnerships with government de-
partments in appropriate instances are common.

A law commission must be permitted to suggest ways of improving the
law that may not have occurred to the government and to take into
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account perspectives on the law that the government may not have
considered. A commission's constituents are not only the legal com-
munity but also every citizen affected by the law. This principle also
implies that a law commission should have the right to present its
views in public. Nevertheless, there is a need to ensure that independ-
ence does not lead to isolation, irrelevance or complete autonomy. A
law commission is, after all, a public institution funded by public re-
sources. It is therefore legitimate to expect a balance between inde-
pendence and accountability™”.

A law commission must also recognise Parliamentary priorities when
setting its own agenda or making recommendations. But this apprecia-
tion of political reality can lead to an inherent dilemma. If the agency
is not sufficiently assertive and does not conduct in-depth research
and propose innovative proposals, it is not fulfilling its mandate. But if
it moves too far from what is acceptable to Parliament, its proposals
will be ignored. If an agency wants to see its recommendations
brought forward in the form of legislative initiatives, it must therefore
ensure that it has the support of the executive branch of government
or at least that its proposals minimise the level of controversy.

The government of the former British colony of Hong Kong resolved
this problem by including members of the executive on its law com-
mission. The commission examined subjects that were referred to it by
the Attorney General and the Chief Justice. Both the Attorney Ge-
neral and the Chief Justice were also members of the commission.
Thus, the commission essentially reported to itself, with the result
that there was a high probability of executive approval of its recom-
mendations. While such an arrangement has undoubted advantages
for the effectiveness of the law reform process, the danger of a per-
ceived lack of objectivity is one against which the commission must
constantly guard itself'".

Canada's first federal Law Reform Commission, which existed from
1971 to 1992, reported to Parliament through the Minister of Jus-
tice'”. This arrangement made it clear that the Commission was ulti-
mately accountable to Parliament, which helped foster the agency's
independence from the Minister of Justice. At the same time, it was
apparent that the Commission also had a special relationship with the
Minister, who had the power to comment on Commission recommen-
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dations when they were presented to Parliament”™. When planning
the establishment of the second federal law commission, consideration
was given to other reporting arrangements, including one in which the
commission informed Parliament directly. However, the types of in-
stitutions that report directly to Parliament, such as the office of the
Auditor General of Canada and the office of the Chief Electoral Offi-
cer of Canada, are unlike a law reform commission. They oversee the
actions of the government on behalf of the House of Commons, to
which the government is responsible. Other institutions, like the Na-
tional Energy Board, report annually to Parliament through the re-
sponsible minister, in this case the Minister of Natural Resources
Canada. This reporting relationship, by which ministers table annual
reports in Parliament, does not seem to hamper the independence of
these organisations. Thus, the current Law Commission of Canada,
while an independent law reform agency, submits its reports to Par-
liament through the Minister of Justice. The Minister is also bound to
respond to the Commission with respect to any report received from
it, and is further obligated to cause a copy of the response to any
Commission report to be tabled in both Houses of Parliament. Once
tabled, the Minister's response is available for public and Parliamen-
tary scrutiny. This process is a tacit recognition of the principle that
the Minister must seriously consider a Commission's report and not
simply ignore its conclusions. Furthermore, the process acknowledges
that the Commission is an advisory body to Parliament.

The proposed reporting relationship was also the subject of debate
during the second reading of the bill'” to establish a law reform com-
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mission in the province of Ontario . The opposition in the Legisla-
ture called upon the Attorney General to elaborate on what procedure
was contemplated for the new commission. He told the Legislature
that he personally favoured reports being made available to the public,
but that the final decision on how to proceed should be left open until

the personnel of the commission was appointed”.

There were also debates on the reporting relationship of the Law
Commission for England and Wales. At the time of the Commission's
formation in 1965, it was believed that the Commission would gain
strength and influence from a close association with the Lord Chan-
cellor's Department. There is certainly something to be gained from
strong identification with a particular department and close connec-

47



tions with an individual minister. Yet, there are also associated dan-

gers : such relationships tend to erode independence and to arouse
.« . . . 198

suspicions and rivalries elsewhere .

A balance between independence and accountability can also be
achieved by specifying the types of matters on which reporting should
take place. For example, Canada's first Law Reform Commission had
a duty to prepare and submit detailed research programs to the Minis-
ter of Justice'”. The Minister, in turn, had the power to request that
the Commission give special priority in its research plan to any study
that, in the Minister's opinion, was in the public interest™. The
Commission was bound by such a request. The Commission therefore
had the authority to develop its own research programs independently
of government, but this ability was accompanied by a duty to inform
the Minister of the contents of the program. In this way, programs
could not be developed in isolation. Through the power to request
priority studies, the Minister was also given an opportunity to influ-
ence the Commission's agenda. Only twice did the Minister make a
special request for a Commission priority study.

Other, less formal, methods were also used to strike a balance and en-
hance good working relations with the government. The former
Commission regularly consulted with representatives of the federal
and provincial governments on work-in-progress. Advance copies of
Commission reports were often supplied to federal government offi-
cials for their consideration. Nevertheless, the notion of independence
could be stretched. For instance, notwithstanding the duty to prepare
research plans at regular intervals, the first Commission had no ex-
plicit obligation to keep the Department of Justice informed of its
current projects. Since the Minister was consequently unaware at
times of the Commission's activities, the Minister was not well placed
to suggest areas in which the Commission's proposals would be par-
ticularly useful.

Relationship with the civil service
The machinery of government must be relied upon to effectively
promote those changes that a law reform agency deems are desirable

and Parliament wishes to pursue. Persuading the civil service, convert-
ing ministers and politicians to innovative ideas of law and justice and

48



obtaining the necessary legislative time to debate reforms are all ne-
cessary, but frequently unseen, processes without which the work of
advisory bodies can amount to nothing. Progress in law reform cannot
be effected without active cooperation from those who prepare, pro-
mote and advise on legislative proposals. A law reform body must win
the support of the relevant department by demonstrating the value of
the proposed reform in terms of that department's own priorities.

Law reformers and the civil service should view each other not as ri-
vals but as partners in the law reform process™'. Agencies must accept
that the civil service will not embrace each and every law reform pro-
posal with unqualified enthusiasm. They must acknowledge that addi-
tional consultation and reflection at the bureaucratic level can help to
refine and improve ideas and make them more acceptable to political
leaders. In the same manner, the civil service must remain open-
minded and not dismiss law reform proposals outright without due
consideration. It is essential, but generally difficult, for all parties in-
volved to understand that particular views on law reform are to a very
large extent influenced by respective positions within the law-making
hierarchy. The constraints inherent in every function shape an indi-
vidual's perspective. A person advocating sweeping and rapid reforms
is more likely than not, once becoming Minister of Justice, to soon

advise caution™”.
Relationship with the legal profession

For its own sense of well-being and credibility, a law reform commis-
sion cannot afford to be closely tied to the legal profession. The pro-
fession not only has vested interests, it also is often blind to the need
for genuine and responsive change in society and the law™”. According
to Professor Robert Samek™, the adequacy of a law cannot be evalu-
ated on the basis of purely legal criteria since its legal value does not
guarantee its social utility. A law may merely be a cloud that obscures
the real problems in society. For the lawyer, there is the constant dan-
ger of surveying the social scene from only a narrow legal perspective.
Since a lawyer's legal training is so strong, it often automatically re-
sults in the imposition of a legal framework — with its special concepts,
classifications, procedures and institutions — on the world around. Law
reformers must take special care to avoid this pitfall, for otherwise
they fall back into the very system that they are mandated to change.
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Changing simply the letter of the law does not cure social ills. A more
encompassing reform of society is often required.

The whole issue of relations with the legal profession is a relevant one
in Canada since provincial law foundations play an important role in
funding law reform activities. It has sometimes been argued that law
reform agencies should maintain a distance from these organisations if
their recommendations are to achieve public support and Parliamen-
tary endorsement.

Relationship with the academic world

The involvement of academic lawyers is valuable to the reform of

laws™

. The quality of law reform measures will generally be dictated
by the excellence of intellectual thought brought to bear on them. It is
not uncommon for a law reform agency to either appoint commission-
ers with an academic background or hire them on a contractual basis
for specific projects. Academics have played a central and full-time
role with the Law Commission for England and Wales, the Scottish

Law Commission and Canada's two federal commissions.

The importance of academics is also clearly recognised in Canada's
provincial law reform agencies. Specific provisions to appoint com-
missioners who are legal academics are contained in the governing
legislation of the Law Reform Commission of Nova Scotia and the
Manitoba Law Reform Commission. The governing provisions of the
British Columbia Law Institute authorise the deans of law at the two
provincial law schools to appoint one member each. In the case of the
Alberta Law Reform Institute, one of the three founding partners is
the faculty of law at the University of Alberta.

Antonio Lamer, a former president of the Law Reform Commission of
Canada, expressly acknowledged the value of academic involvement.
He observed that practising lawyers are often case-oriented and their
contribution will essentially be of a practical nature, whereas academ-
ics by and large take a conceptual approach to law reform issues, thus
facilitating the transposition of legal concepts into concrete ideas™.

2.2 OPERATION
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2.2.1 Research programs

Before embarking on a research program, it is necessary to determine
the subjects appropriate for law reform and the priority to be accorded
them.

Law commissioners cannot go about reforming the law by isolating
themselves. They have to be aware of the broad public and political
issues of the day. Law does not operate in a vacuum, and reform ini-
tiatives must be prepared to look into the future. In this regard, one
observer, who directed a small law reform division at the federal De-
partment of Justice following the demise of Canada's first Commis-
sion, held that the Commission had lost touch with the important le-
gal issues of the 1990s™".

The degree of independence a law reform agency has in determining
its own research program can affect the range of its activity. If, for ex-
ample, a commission has both its own program and an obligation to
carry out projects on reference from the government, it can become
rapidly overwhelmed unless safeguards are in place. This is the dual
mandate of the British Commissions, the federal Law Commission of
Canada and the New Zealand Law Commission. References in Canada
only occur after consultation with the Commission, and the govern-
ment takes into consideration the latter's workload and available re-
sources before any reference is made.

As already noted, opinion is divided on whether commissions should
undertake extensive programs or engage in more modest projects.
Large programs were strongly rejected by a former chair of the Law
Commission for England and Wales because of the length of time
needed to produce concrete results”. Another British observer sug-
gested that there is little point in developing an extensive program and
that a law commission should therefore limit itself to dealing with
smaller issues. Professor S. M. Cretney, himself a former member of
the Law Commission for England and Wales, is of the view that the
government no longer has the will to accept large-scale reform pro-
posals from a body over which it has no direct control. Even if it had
the will, the legislative machinery is inadequate to handle the commis-
sion's proposals™.
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Regardless of the scope of a commission's mandate, preparation of
some type of work plan should be encouraged. A work plan contrib-
utes to efficiency. When approved by the government, a plan also
demonstrates that it has official support for the study of specific sub-
ject matters, making it easier for the commission to go further into the
review of controversial issues than would otherwise likely be the case.
Finally, a work plan makes it easier for a commission to concentrate
on its priorities and avoid side issues.

In its original research program, the first Law Reform Commission of
Canada tackled major legal and philosophical issues that required mas-
sive amounts of study. The result of this undertaking was that the
Commission initially had little to show for its efforts. This outcome
did not sit well with the Auditor General of Canada. In his report to
the House of Commons on the fiscal year ending 31 March 1985, he
suggested this situation had resulted in "insufficient emphasis on
economy and efficiency.””" But once the Commission's work had pro-
gressed, the fruits of its labour became evident and resulted in more
legislative reform during the 1980s. The Auditor General pointed out
in 1988 that the Commission had acted positively on the 1985 criti-
cism, but that there was still room for improvement™".

Most governing statutes give wide latitude to what a law commission
can examine. But a commission's resources and capacity are not limit-
less. Before undertaking new projects, the commission must realisti-
cally consider its resources and current work schedule.

There are several possible ways to determine a law reform agency's
priorities. Among other things, a law commission's action plan can be
dictated by the government, defined jointly by the commission and
the government or determined freely by the commission itself. Allow-
ing the government to have a say in a law reform agency's agenda can
help to maintain good working relations between the two groups,
which is essential for the future existence of the agency. If the go-
vernment appreciates and supports the work of the agency, there is the
possibility of adequate and steady funding, other support assistance
and serious consideration of its recommendations for reform. Projects
determined by government reference can enhance a law reform
agency's credibility. But there are also downsides’"”.
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A law reform commission may also want to invite suggestions for pro-
jects from the community at large. This openness offers the potential
for a wide range of proposals and also reinforces the notion that the
law should be responsive to the people it serves. Advisory councils,
such as the one currently in place with the Law Commission of Ca-
nada, are another source of ideas and public input. Such a council can
include individuals from a wide range of professions who can offer ad-
vice and direction to the commission. Other sources of ideas for pro-
gram studies include the commission's own staff. But there may be a
potential drawback to consulting with this specialised group. It is in-
ternalised, narrowly focused and depends upon a small number of in-
dividuals who are likely to share the same thoughts on law reform
matters and on the direction the commission should take to address
them.

To provide realistic guidance on program selection, the establishment
of guidelines will permit a systematic, consistent and objective ap-
proach®™. At a consultation held after the demise of the Law Reform
Commission of Canada, some observers expressed the view that the
Commission's agenda should have been set in a more democratic
manner. It should also have been a negotiated process™. With these
criticisms in mind, the current Law Commission of Canada esta-
blished criteria for the selection of its projects, and the manner in
which the Commission is to pursue its mission is now determined by a
set of clearly defined guiding principles™.

Responsibility for defining the program areas of the two Commissions
in the United Kingdom is shared by the Commissions themselves and
the Lord Chancellor and Secretary of State in Scotland. Under section
3(1) of the Law Commissions Act 1965, the Commissions are required
to keep the whole of the law under review with regard to its systematic
development and reform and, for that purpose, to prepare and submit
to the Lord Chancellor programs for the examination of different
branches of the law. The Lord Chancellor must approve the proposed
programs before the Commission can initiate work. The Lord Chan-
cellor must also lay before Parliament any approved program. The
Commission has the right to propose a program, but it is for the go-
vernment, through the Lord Chancellor, to decide if the Commission
is permitted to proceed. This procedure has merit, according to for-
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mer Law Reform Commission of Canada president Antonio Lamer.
He notes that ministerial approval makes sense as ministers can help

decide priorities and "are elected and accountable to the people"*".

The New Zealand Law Commission's work program is approved by
the Minister of Justice at the beginning of the government's fiscal
year, which starts 1 July. Nevertheless, the final program is flexible,
and priorities may change and deadlines be altered during the course
of the year. Projects for consideration can be referred to the Commis-
sion by the Minister, or they can be initiated by the Commission it-

self.

2.2.2 Method of work

Commonwealth law reform agencies generally operate along similar
lines, although there are no set rules on the documents produced or
the procedure followed. The initial work method is consistent with
that highlighted by a former chair of the New York Law Revision
Committee forty years ago’’. The key elements of the standard proc-
ess are as follows.

Research

When carrying out legal reform studies, the agency's personnel or
outside researchers initially analyse the present situation domestically.
They conduct preliminary research to determine if the same problem
has been dealt with in a comparable state. They also examine any rele-
vant legislation, court decisions, academic literature and other sources
of specialised information. Sometimes empirical research or surveys
will be undertaken. There may be discussions with specialists or with
interested members of the public. Complementary fields of study such
as economics, sociology, political science and other empirical research
must also be considered. The application and inclusion of these disci-
plines will be helpful in improving the overall analysis and ultimate
recommendations for reform.
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Discussion or working papers

Initial comments and further data are then compiled into a discussion
or working paper. Once a first draft of the paper has been completed,
all commissioners will review it to ensure general agreement on basic
principles and conclusions. After revision and preparation of the final
version of the paper, commissioners review it again and, if acceptable,
it is published. This paper will describe the present law and its per-
ceived shortcomings, and usually contain a number of possible options
for reform. This discussion or working paper will indicate the com-
mission's preliminary preferred choices and seek comment through
consultation. It should therefore be written in a manner appropriate
for the target audience. For example, it should not be overly complex
in its approach, nor should it include an excessive amount of legal lan-

guage.
Consultation

A law commission must have an effective consultation process to allow
all interested parties to express their views on the reform process.
Consultations should embrace all those who have a genuine interest in
the subject. In fields such as family law and juvenile justice, direct
consultation with the public can produce valuable results. On the
other hand, the response of the general public to proposed reforms in
highly technical areas of the law, such as competition law, could be
less illuminating. Nevertheless, a commission should not leave itself
open to criticism that it formulated its recommendations without ade-
quately consulting relevant sectors of society.

The necessity for consultation arises from the very nature of a law re-
form agency, which is neither a law-making authority nor a judicial
body appointed to resolve legal issues. Its role is to provide advice and
recommendations to the legislature on what the law should be and
how it can better reflect society's values. Legislatures legitimately ex-
pect law commissions to provide not only reform recommendations
but also a thorough analysis of all the evidence, both positive and
negative, on the subject under consideration. Consultation will help
the commission broaden the scope of its work. This will, in turn, help
the legislature determine if the commission's recommendations have
been thoroughly evaluated and are appropriate for implementation.
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Yet in some quarters the importance of consultation is the subject of
dissent. While the prevailing view is that there can never be too much
consultation, doubts about its usefulness have also been expressed. A
former commissioner of the Law Commission for England and Wales
has suggested that consultation may be more for show than actually
valuable in terms of results””. Peter North argues that the process
rarely achieves its objectives, adding that formal consultation is time
consuming and its benefits questionable. At least one third of the time
required for taking a law reform measure through from start to finish
at the Law Commission for England and Wales was devoted to con-
sultation. While the period can be shortened and fewer persons con-
sulted, there is a price to pay — those not consulted will probably scorn
the proposals as ill conceived. North claimed there is simply too much
consultation, with the result that it can actually be counter-
productive’”’. Less effective consultation by law reform agencies and
general consultation fatigue may be the unintended results of the
trend to wider government consultation on a range of other issues™.

Analysis of responses and further research

The comments gathered through the consultation process are then
analysed. Further revisions and research may be undertaken to ensure
that the report reflects, or at least has considered, the relevant obser-
vations received. At this stage, an options paper may also be released,
setting out any suggested improvements that emerge from the discus-
sion paper review and consultation process.

Internal policy paper

One commentator has suggested that it may be useful to have an in-
termediate stage before work begins on preparing the final report™.
An internal policy paper at this middle stage would highlight the re-
sults of the consultation process and incorporate any additional pro-
posals resulting from the consultation. This paper would set out the
basic conclusions and recommendations that would be included in the
final report. This additional step would prevent time, effort and scarce
resources being spent on drafting a final report, only to find that the
commission does not agree with its conclusions.
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An internal policy paper would remain strictly confidential and would
not be circulated outside the commission. The paper would set out the
framework of the proposed reforms without attempting to include all
the details and reasoning behind each recommendation. Rather, the
policy paper would highlight the overall approach to be taken in the
final report and essentially serve as a summary of that document.

Final report™

Once the final report has been drafted and approved by all commis-
sioners, it is submitted to Parliament through the designated minister

for consideration”’. The value of the final report will depend to a
large extent on the quality of research and appropriateness of its rec-

ommendations.
2.2.3 Form of report

A law reform agency must do more than simply state in its final report
what the law should be. If its conclusions are to receive serious con-
sideration, the agency must ensure that its findings are supported with
comprehensive, compelling and rational arguments. The agency has to
show that it has consulted widely, considered alternatives and deter-
mined on the basis of logic and sensitivity what the best possible solu-
tion is to the matter under review. This level of thoroughness means
that law reform reports by their very nature are likely to be lengthy. It
is therefore necessary that they be drafted in plain, uncomplicated and
easy-to-read language, employing a minimal amount of legal language
and legal citations. If a law reform agency's final report is to achieve
an improvement in the law, it must be intelligible to the general pu-
blic. Otherwise the entire process is hardly effective.

The final report can contain draft legislation, which may encourage
speedy adoption of the proposed reform in Parliament. However, the
inclusion of this material could also have an unfavourable effect on the
legislative process. As with virtually all things relating to the functions
of a law reform agency, there are two schools of thought on the utility
of appending draft legislation to final reports. In the United Kingdom,
it is usual for the law commissions to present their recommendations
in the form of draft Bills or clauses™, even though they are not re-
quired to do so by the Act that created them. Draft legislation is also

57



often appended to New Zealand Law Commission reports. In Canada,
on the other hand, no draft legislation is attached to the reports of the
current Law Commission and, in the days of the former Law Reform
Commission of Canada, it was included only on occasion. Current
procedure among Canada's provincial agencies varies. For example, a
June 2001 report from the Saskatchewan Law Reform Commission
concerning the division and sale of land by co-owners contains a pro-
posed Act, but draft legislation has not been included in recent reports
of the Law Reform Commission of Nova Scotia. Draft legislation used
to be appended to Law Reform Commission of Nova Scotia reports,
and one commissioner believes that the old practice should be rein-
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stated ™.

While the final form of a Commission's report in the United King-
dom will include proposed legislation reflecting the recommended
changes in the law, this procedure has not escaped criticism™’. The
inclusion of draft legislation may stem from the fact that the Commis-
sion has several legislative drafters on its staff seconded from the Par-
liamentary Counsel Office. As Parliamentary Counsel are responsible
for drafting all government legislation, the feeling may be that they
can also be effectively deployed for the same purpose at the Commis-
sion™”.

The proponents of this approach see professional legislative drafters
playing an essential role at the commission™". Legislative drafters can
provide the knowledge and expertise needed to ensure the soundness
of the proposed changes in the law and the quality of thinking behind
them. These specialist skills also offer another advantage. When legis-
lative drafters prepare a proposed bill to accompany a law commission
report, the report is able to offer the added convenience and efficiency
of providing ready-made legislation to those responsible for legislative
initiatives’. Indeed, it has even been suggested that the absence of
drafters on a commission's team would seriously slow down the pace
of reform™. Gilles Létourneau, a former president of the Law Reform
Commission of Canada, also endorsed the view that a law reform agency
should append draft legislation to its reports™".

An equally valid case can also be made for not including the prepara-

tion of a draft bill among the responsibilities of a law commission.
The main argument against presenting law reform proposals in the
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form of draft legislation is that the practice is likely to shorten debate
on the issue under review. Draft legislation prepared by the law com-
mission may actually lead to the commission usurping Parliament's
legitimate role in developing and approving the law. While the inclu-
sion of draft legislation may help to explain the law to the public and
provide greater transparency in the law-making process, it can also
run the risk of instituting reform without thorough consideration and
debate by the legislature. This view is held by a former secretary of
the Law Reform Commission of Canada, who said it is not the role of
a commission to draft legislation. It should give direction and explain
the law, but drafting should be left to experts in the legislative drafting
field after all matters of policy have been thoroughly considered™.

It is instructive to note the evolution of the thinking of the first president
of the Law Reform Commission of Canada, Patrick Hartt, on this par-
ticular matter. In 1971, in one of the first speeches he made after his ap-
pointment, Hartt unequivocally stated that he considered it of vital im-
portance that any reports of the new agency include draft legislation. He
was of the view that the measure of success of the Commission's work
would be reflected in legislation that was adopted by Parliament with a
minimum of amendment. Unless the Commission could formulate its
recommendations in the form of proposed legislative action, he was con-
cerned that many valuable suggestions would never become law*”*. Two
years later, Hartt held entirely different views. As regards criminal law,
he had reached the conclusion that the Commission would perform a
more useful role by producing carefully researched and clearly written
reflections on fundamental issues, and by placing a greater emphasis on
experimentation and public education. He went so far as to suggest that
the inclusion of draft legislation in the Commission's reports was poten-

tially counterproductive™

2.3 ASSESSMENT OF SUCCESS

A vyardstick by which a law reform agency's success can be judged is
the number of its reform proposals that have led to legislative action.
But to apply this simplistic standard would be to misunderstand the
nature of law reform work™. A former president of the first Law Re-
form Commission of Canada understands the success of a law reform
agency to be best measured by the quality and soundness of its pro-
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posals and the relevancy of its recommendations to the existing needs
of society. A law reform agency is not established to simply please the
government of the day. Its role is to think into the future ahead of ac-
tual problems, and quick-fix solutions should be left for government
departments™.

Given the broad range of potential areas for reform, most would agree
that a balance must be struck between what is desirable and what is
feasible. A law reform agency will not be successful if it only focuses
on small and immediate issues and does not take a broader view of re-
form. However, it will not survive for long by indulging in quests that
are of purely theoretical interest. Real-life relevance and immediate
practical value are objectives that must always be pursued. An agency
must reject issues that may be academically stimulating but have no
genuine consequence for legal reform. Law reform agencies have a
mandate to advance ideas for improvement in the law. Ideally, they
should place matters squarely within a broad social context, thereby
generating widespread and lasting support for reform®’. Their role is
to offer a revised vision of the legal system. They are not in competi-
tion with the institutional framework of that system.

The lack of a clear understanding of the proper aims and functions of
a law reform body can lead to widely divergent assessments of an
agency's effectiveness. In its last annual report before its disbandment
in 1992, the Law Reform Commission of Canada was able to judge its
. Others held very different

views. One critic felt that an obsession with the division between fed-

own performance in a favourable light

eral and provincial powers™ generated several distortions, including
the fact that issues that fell clearly within federal power dominated the

. . 240
Commission's agenda

. The Commission was also faulted for ap-
proaching reform on a too narrowly legal basis™ and for focusing al-
most entirely on criminal law’”. Tt was considered by some observers
to be irrelevant by the mid-1980s™"

the Commission were on specific points. One academic noted the fail-

. Other criticisms levelled against

ure of the Commission's report on Contempt of Court to consider gen-
der bias among the judiciary and the impact of the report's recom-
mendations with respect to it™. Some deplored the fact that the
Commission had never undertaken any project that looked into judi-
cial and administrative appointments with a view to promoting inte-
grity in the selection process and equity in the outcome. One author
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went as far as stating that the Commission predominantly served its
own interests™’ and had become a rarefied lobby group for legal aca-

demics™.

But despite these and other pointed observations, the majority view
among those closely involved in law reform was that, while the Com-
mission could perhaps be criticised in several regards, the quality of
the work it had accomplished was beyond doubt™. One of the Com-
mission's former presidents stressed that the task of a law reform
commission is to make law reform happen, and that while the enact-
ment of legislation remains an important goal, it is merely one of se-
veral aspects of the law reform process™. Viewed from this perspec-
tive, the achievement of the Law Reform Commission of Canada can
be considered as remarkable. Among other things, the Commission
generated extensive scholarly research, educated the public about the
law and, by providing a body of independent analysis, indirectly
helped the judiciary in resolving certain legal issues arising in court
proceedings™. The Commission made the country think about — and
discuss — fundamental legal issues. That was its true success”".

Measuring the success of a law reform body thus neither begins nor
ends with merely taking count of the number of recommendations
implemented by the legislature’™. The generation of an informed de-
bate on a given legal matter is a major achievement in itself”. Indeed,
making an important contribution to the public discussion of legal is-
sues may well constitute the only realistic goal for law reform agenci-
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3

CHECKLIST

SUMMARY OF THE MAIN QUESTIONS TO BE CONSIDERED
WHEN ESTABLISHING A LAW REFORM AGENCY

ORGANISATION

Creation

Financial resources

Governing personnel

Research personnel

Nature and scope of work

Independence
and accountability

OPERATION
Research programs

Method of work

Form of report

ASSESSMENT OF SUCCESS

Should the law reform agency be created by statute
or by some other means?

What should be the level of funding?
Who should provide the necessary financial resources?

Should commissioners be full-time or part-time?

How many commissioners should the law reform agency have?
Should commissioners come exclusively from the legal profession?
Should commissioners be paid?

Should there be a permanent legal research staff?
Should there be reliance on external experts?
Is there a role for advisory bodies?

What should be the law reform agency's mandate?

How should the mandate be determined?

Should a law reform agency undertake both long-term and short-term
projects?

To whom should the law reform agency report?

What should be the agency's relationship with elected representatives?
What should be the agency's relationship with the legal profession?
What should be the role of academics in the law reform process?

What should be the agency's relationship with the civil service?

Is a large-scale research program necessary or desirable?

What should be the steps in the process by which the law reform agency
conducts its work?

Should the reports produced by the agency only provide recommenda-
tions for reform, or should they also explain why reform is needed?
Should draft legislation be included with the final report?

Should legislative change alone be a measure of success?
Should there be a formal procedure to ensure that law reform proposals
are considered?
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ANNEX

OVERVIEW OF SELECTED AGENCIES

Agency

Law Commission for
England and Wales
(1965—present)

Law Reform Com-
mission of Canada
(1971-1992)

Law Commission of
Canada
(1997—present)

Ontario Law Reform
Commission
(1964-1996)

Nova Scotia Law
Reform Advisory
Commission
(1969-1990)

Law Reform Com-
mission of Nova
Scotia (1990-
present)

Quebec Law Reform
Institute (1992%)

*As of March 2004,
the statute creating
the Institute was not
yet in force.

Membership

5 members
- all full-time

6 members
- 4 full-time
- 2 part-time

From 1975 :
5 full-time mem-
bers only

5 members
- 1 full-time
- 4 part-time

Not less than 3
members

(No provision on
full- or part-time
status)

5-10 members

From 1976 :
10-15
members

(No provision on
full- or part-time
status)

5-7 members
- may be either
full- or part-time

5-9 members

- majority of mem-
bers must be full-
time, including
chair and vice-
chair

Duration of mandate

5 years (possibility of
reappointment)

Full-time members : 7

years
Part-time members :
years

(possibility of reap-
pointment for all)

Full-time member :
5 years

Part-time members :
5 years

(possibility of reap-
pointment for all)

3

Term not specified by

legislation.

2 years (possibility of
reappointment)

From 1976 : up to 3
years for chair and 7

members / remaining

7 members up to 2
years (possibility of

reappointment for all)

3 years (possibility of
reappointment)

Full-time members :
5 years

Part-time members :
3 years

(possibility of reap-
pointment for all)

Appointment and qualifications

Appointed by Lord Chancellor.
Persons holding judicial office, lawyers or university
law teachers.

Appointed by Cabinet.

At least 3 of the 4 full-time members, including chair
and vice-chair, from legal profession. At least 1 part-
time member from legal profession. Chair or vice-
chair and at least one other member from legal pro-
fession from Quebec legal profession.

From 1975 : At least 3 of the 5 members, including
chair and vice-chair, from legal profession. Chair or
vice-chair and at least one other member from legal
profession from Quebec legal profession.

Appointed by Cabinet.

Not restricted to legal community.

Must be knowledgeable on civil and common law
systems.

Appointed by provincial Cabinet.
Qualifications not specified by legislation.

Appointed by provincial Cabinet.

Must be active or retired judge of the provincial Su-
preme Court or county court, or a lawyer of the pro-
vincial Supreme Court.

From 1976 : up to 5 non-lawyers permitted.

2 members appointed by the Nova Scotia Barristers'
Society.

1 judge appointed by the government.

1 full-time member of the faculty of law of Dalhousie
University appointed by the government.

1 non-lawyer appointed by the government.

If more than 5 commissioners, the additional mem-
bers appointed by the government.

Appointed by provincial Cabinet.

Full-time members must have legal training or a long-
standing interest in law.

Part-time members must be competent in the area
of research carried out by the Institute.
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