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Questions 15 to 17 of the Commission’s Terms of Reference read:

15.  What steps were taken in processing Mr. Schreiber’s correspondence to 
Prime Minister Harper of March 29, 2007?

16. Why was the correspondence not passed on to Prime Minister Harper?

17.  Should the Privy Council Office have adopted any different procedures in 
this case?

In the period between June 2006 and September 2007, Mr. Schreiber sent 16 letters 
to Prime Minister Stephen Harper. Questions 15 and 16 of the Terms of Reference 
direct me to consider the steps that were taken in processing one of these letters, 
that of March 29, 2007, and why it was not passed on to Prime Minister Harper. 
In order to understand what happened to this particular letter, I need to consider 
how correspondence addressed to the prime minister is handled generally and how 
Mr. Schreiber’s correspondence as a whole was handled.

Question 17 directs me to consider whether the Privy Council Office (PCO) should 
have adopted any different procedures in dealing with Mr. Schreiber’s correspondence 
to Prime Minister Harper. This policy question is tied to the factual matters raised 
in Questions 15 and 16. Because the correspondence issues, both factual and policy-
based, are separate and distinct from the other issues raised in the factual inquiry 
and the ethics policy matters, in this chapter I consider both the correspondence-

Correspondence
10
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related factual matters raised by Questions 15 and 16, and the policy issues raised by 
Question 17.

Correspondence-Handling Practices in PCO  
and PMO
Reports and Testimony
In response to a request from Commission counsel, the PCO provided a report, Report 
on the Privy Council Office’s Executive Correspondence Procedures and the Handling 
of Letters from Karlheinz Schreiber to Prime Minister Stephen Harper, June 2006 to 
September 2007 (PCO Report),1 describing its correspondence-handling procedures. 
Also in response to a request by Commission counsel, the Prime Minister’s Office 
(PMO) provided a description of its correspondence-handling procedures in its report, 
Report on the Prime Minister’s Correspondence Unit Procedures and the Handling 
of Letters from Karlheinz Schreiber to Prime Minister Stephen Harper, June 2006 to 
September 2007 (PMO Report).2

The PCO and PMO Reports were filed as exhibits during the Factual Inquiry 
hearings.

Much of the description of the PCO correspondence function that follows is based 
on the PCO and PMO Reports, supplemented by the testimony of representatives 
from the PCO and the PMO. The Commission heard from Sheila Powell, the director 
of the Corporate Information Services Division (CISD) within the PCO, and Donald 
Smith, senior editor in the PCO’s Executive Correspondence Unit (ECU). The ECU 
is part of the division directed by Ms. Powell. Mr. Smith was the acting manager of 
the ECU from the end of September 2007 to the end of January 2008 and senior 
editor during the period when the 16 letters to the prime minister were received from 
Mr. Schreiber. The Commission also heard from Salpie Stepanian, manager in the 
PMO of the Prime Minister’s Correspondence Unit (PMC).

PCO Correspondence Function

Prime Minister’s Correspondence
As noted by Dr. Paul Thomas in his independent study for the Commission, “Who Is 
Getting the Message? Communications at the Centre of Government” (Thomas study), 
the PCO is the organization most responsible for the quality and completeness of the 
information and advice that flow to the prime minister and cabinet.3 The Corporate 
Information Services Division oversees the Executive Correspondence Services (ECS).4 
The ECS consists of the ECU, which processes mail addressed to the prime minister; 
and the Departmental Correspondence Unit (DCU), which handles mail addressed to 
the minister of intergovernmental affairs, the leader of the government in the House 
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of Commons, and the minister of state (democratic reform) in their roles as ministers 
of the Crown.5 In my Report, I am concerned only with the processes and functions 
of the ECU.

Between 2001 and 2008, the ECU received a yearly average of approximately 
1.4 million pieces of correspondence directed to the prime minister.6 In 2006–07, 
the ECU handled 1,701,846 items of correspondence.7 The corresponding figure 
for 2007–08 was 1,121,171. Correspondence includes letters, emails, post cards, 
petitions, greeting requests (for birthdays, anniversaries, and military retirements), 
and telephone calls addressed to the prime minister. Only a small portion of this 
correspondence is sent by the ECU to the PMO.

The PCO dedicates 35 employees in the ECU to management of correspondence 
addressed to the prime minister. The ECU has two senior editors: a senior English 
editor and a senior French editor. At the time of the factual hearing, Mr. Smith held 
the position of senior English editor. Six writers work under the senior editors. There 
are 11 correspondence analysts in the ECU Correspondence and Greeting Analysts 
Unit and eight mailroom clerks in the ECU Mailroom and Production Unit.

The mailroom clerks sort and classify incoming correspondence and send it on 
to the appropriate person in the ECU. According to the PCO Report, incoming 
correspondence is classified into the following categories:

general mail•	
priority mail•	
political and personal mail•	
requests for special messages from the prime minister, such as messages to •	
participants in conferences to appear in conference programs
requests for greetings for significant wedding anniversaries, significant birthdays, •	
and military retirements
write-in campaigns on specific issues, arriving in the form of post cards, form •	
letters, and petitions

With the exception of mail that the clerks have classified as priority mail, all 
correspondence is forwarded directly to the correspondence analysts, who are 
responsible for entering mail into WebCIMS, the electronic correspondence-
tracking system.* In the case of priority mail, the mailroom first sends it to a senior 
editor, who verifies whether it actually is priority mail and then forwards it to the 
correspondence analysts, to be entered into WebCIMS.

Correspondence analysts are each expected to handle between 80 and 100 emails, 
and between 25 and 40 letters, a day. In his testimony, Mr. Smith agreed that, given the 
daily volume of work an analyst is expected to accomplish, the reading of emails and 
letters tends to be quick and cursory. It is apparent that the correspondence analysts 

* Exhibit P-17, tab 30, p. 78. PCO Report (Exhibit P-15), pp. 3–4. CIMS is the acronym for Correspondence 
and Issues Management System.
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play a key role in processing the massive amount of incoming correspondence addressed 
to the prime minister. Analyst positions are classified at the AS-01 level, which is the 
lowest classification in the administrative support category.8 Ms. Powell said that this 
level was appropriate for what is expected of analysts: identifying the sender, being 
able to read through the correspondence and identify whether it includes any threats, 
making sure that correspondence is sent to the correct departments, and identifying 
what is political in nature. Analysts receive on-the-job training from the supervisor in 
their unit. There are written procedures, supplemented by verbal procedures. Analysts 
also receive coaching from their more experienced colleagues.

Given the nature of Mr. Schreiber’s correspondence, the procedures for handling 
requests for special messages, requests for greetings, and write-in campaigns are not 
relevant to the issues before the Commission. The remaining three categories of 
mail (general mail, priority mail, and political / personal mail) are relevant to the 
Commission’s mandate and are described below.

General Mail
Correspondence categorized as “general” is, for the most part, mail from the public, 
including private citizens not representing any particular business or organization.9 
Upon receipt in the mailroom, general mail is given a tracking number and then 
forwarded to the analysts.10 General mail does not receive the paper-routing form 
referred to as a transmittal form (T-form) and goes directly to the ECU correspondence 
analysts for action.

The issues raised in general mail usually fall under the mandate of a particular 
government department. If this is the case, a standard acknowledgement is sent by 
ECU staff to the sender, advising that the mail has been forwarded to a particular 
line department for information and action. The correspondence analyst will choose 
a standard reply from the standards library (an electronic library of standardized 
responses). If a standard reply is not appropriate, the letter will be assigned to a 
writer, who will draft a reply. Once the reply is decided upon and this information 
is entered into WebCIMS, a paper version of the reply is produced and then signed 
by the coordinator of the Correspondence and Greeting Analysts Unit. Copies of 
both the incoming and outgoing correspondence are emailed from WebCIMS to the 
appropriate department. As is apparent from this description, the handling of general 
mail is automated to some extent.

As outlined in the PCO Report, general emails that require a reply may receive 
a standard reply from the library of email standards. In cases where a standard is not 
appropriate, the email will be assigned to a writer and treated in the same way as 
general postal mail.

Not all correspondence falling within the general category receives a response. The 
PCO has a list of 15 reasons why a particular piece of correspondence will be directed 
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to file without a response. These reasons, which were set out in Appendix 6 to the PCO 
Report, are reproduced as Appendix 10-1 at the end of this chapter. They are headed:

Obscure•	
Religious•	
Prolific•	
Does not address PM•	
Overtaken by events•	
Illegible•	
Incomplete [addressing] information•	
Previous reply•	
Inappropriate language•	
Comments [without expectation of reply]•	
Write-ins•	
Thank you letters•	
Inmates in penitentiary•	
Legal case [before the courts]•	
Irreverent [as in frivolous]•	

If general correspondence is judged to fall within one of these 15 categories of 
reasons, the correspondence will be directed to file without a reply. The decision to 
file without reply is made by the writer, in consultation with the ECU analyst and/
or the senior editor.

Depending on its subject matter, general mail may also be classified by the ECU 
as political in nature. If such is the case, the mail will be forwarded to the Prime 
Minister’s Correspondence Unit (PMC), which will decide on the action to be taken. 
Mr. Smith testified that the analysts and writers assess general mail. If analysts have 
questions or concerns about general mail that could be considered political in nature, 
normally they would consult first with their supervisor or with the writer who has 
responsibility for that departmental area. Mr. Smith also testified that analysts may 
consult a senior editor if they have questions about how to treat general mail.

Priority Mail
Mail to the prime minister from prominent individuals such as heads of state, premiers, 
and ministers is treated as priority mail and may receive a reply signed by the prime 
minister. When considering whether to classify mail as priority mail, the decisive 
factor is the position of the writer. Mr. Smith testified that mail may be classified as 
both priority and political mail if a VIP is writing about an explosive, controversial, or 
politically sensitive issue.11

Priority postal mail is given a tracking number and brought to the coordinator of 
the Mailroom and Production Unit, who prepares a transmittal form.12 Priority emails 
are printed and given a tracking number, then scanned into WebCIMS and treated the 
same way as priority postal mail.
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The transmittal form for priority mail contains the name of the correspondent, 
tracking number, date of the letter, and date received, as well as boxes for checking off 
action taken and information copies. The transmittal form is used by PCO secretariats 
and the Office of the Clerk of the Privy Council to add notes, comments, and directives 
for action to be taken.

Mail that the mailroom clerks determine to be priority is then forwarded by the 
Mailroom and Production Unit to the ECU’s English or French senior editor. The 
senior editor assesses whether the correspondence is truly priority mail or should 
be downgraded to general or “urgent general.” (Urgent general mail is treated 
the same way as general mail but has a shorter reply deadline.) The senior editor 
checks off the boxes on the transmittal form for action or information and assigns 
a distribution list. Priority mail is then forwarded to the correspondence analysts, 
who enter it into WebCIMS.

Letters from heads of state and government, provincial premiers, and cabinet 
ministers are normally assigned to the Office of the Clerk of the Privy Council for 
information and/or reply. Replies are prepared by PCO secretariats for signature by the 
prime minister. After the prime minister has signed a letter, a copy of the signed reply 
is returned to the ECU for scanning into WebCIMS.

Priority mail from other individuals, such as heads of non-government 
organizations, is generally replied to by the ECU, rather than prepared for the prime 
minister’s signature.

Political / Personal Mail
All mail categorized by the ECU as political / personal mail is sent to the Prime 
Minister’s Correspondence Unit.

Personal mail concerns the private life and personal interests of the prime minister. 
The ECU treats personal and political mail identically. However, for the purposes 
of my Report, I will not deal with personal mail since none of the mail sent by 
Mr. Schreiber to Prime Minister Harper concerned matters personal to the prime 
minister and none was classified as personal mail.

Political mail is defined as mail that relates to the prime minister’s constituency 
business, to the prime minister’s role as a member of parliament, and to party political 
matters (such as party leadership, party organization, and caucus affairs). As noted 
in both the PCO and the PMO Reports, the Prime Minister’s Correspondence Unit 
may also identify particular issues that it wishes to handle, either because the prime 
minister knows the individual or because the issue is of particular interest to the prime 
minister or his or her staff.13 If mail received by the ECU touches on any of these 
specifically identified issues, it is treated as political mail and forwarded to the PMC, 
as is all political mail.14
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The Commission had before it two documents setting out procedures for dealing 
with mail: Procedures for Mail Processing Unit,15 and Training Manual for the Executive 
Correspondence Unit Analyst Section.16 Neither of these two documents appears to 
set out a substantive policy or procedure for treatment of political correspondence. As 
noted, the Commission heard from Sheila Powell, the director of corporate information 
services, whose areas of responsibility include the ECU. Ms. Powell testified that she 
does not believe there is a separate policy for dealing with political correspondence. 
In practice, mail is processed when it arrives, on a letter-by-letter basis. If general mail 
appears to the analyst to be political or personal in nature, according to his or her 
understanding of the definition, the analyst will flag the correspondence at the first 
level of “triage”17 as something that should be sent to the PMC.

As noted in the previous section of this chapter, some priority mail may also be 
classified as political mail if it is from a writer of high stature or public office who is 
writing about matters that are explosive, controversial, or politically sensitive. Priority 
mail that is also classified as political is, like all priority mail, given a transmittal form 
directing it to a distribution list of individuals as specified by the senior editor. The 
mail is then processed by the analyst before being sent on to the distribution list.

Political mail is given a tracking number by a clerk in the ECU Mailroom and 
Production Unit. It is scanned into WebCIMS (by correspondence analysts), and 
the original is forwarded by the ECU to the PMC.18 After transfer of the original 
correspondence to the PMC, the ECU does not keep a copy, nor does it track or 
otherwise follow up on personal and political mail.19 Nor can the ECU view the copy 
of the correspondence that has been scanned into WebCIMS. Thereafter, permission 
for viewing the scanned letters on WebCIMS is determined by the PMC.20

Identification of Issues by PMO

The Prime Minister’s Correspondence Unit may identify particular issues that it wishes 
to handle.21 Ms. Stepanian testified that senior staff members in the Prime Minister’s 
Office let her know when an issue is to be handled by the PMO, and she in turn 
advises the manager of the ECU. If mail concerns an issue that has been flagged as one 
that the PMC wants to handle itself,22 it is categorized by the ECU as political mail, to 
indicate it is to be sent to the PMC.23

The Privy Council Office representatives testified that the PCO does not itself 
flag any issues to be brought to the attention of the PMO to ask if, or suggest that, a 
letter should be considered as political mail. Ms. Powell testified that the PCO would 
not presume to flag issues for the PMC, since this kind of proactive action is not part 
of its role.

Ms. Powell noted that, when correspondence dealing with a previously flagged 
issue is no longer to be handled by the PMO, this information is conveyed by the 
manager of the PMC to the manager of the ECU. She also testified that no formal 
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records are kept of issues flagged by the PMC that would enable the PCO to track 
such issues over time.

From time to time, the ECU may send correspondence to the PMC to give it 
the opportunity to determine if the PMC wishes to reply, even though no specific 
instructions have been issued.24 This situation may arise where, for example, a 
specific matter receives increased media coverage.25 The manager of the ECU may 
contact the manager of the PMC by telephone or email to make inquiries; or the 
correspondence file may be transferred to the PMC, for that unit to handle.26 As 
I will discuss below, the latter occurrence is what happened with four letters from 
Mr. Schreiber. Mr. Schreiber’s mail did not concern the prime minister’s constituency 
business, his role as a member of parliament, or party political matters. It did not 
therefore fall within the formal definition of political mail. The PMO had not 
identified Mr. Schreiber as a correspondent whose letters were to be handled by the 
PMO, nor had it identified the issues he was writing about as ones it wished to 
handle. Nonetheless, four letters from him were classified within the ECU as general 
political mail and sent to the PMC.27

PMO Correspondence Function
The Commission’s Terms of Reference ask whether the PCO should have 
adopted different procedures in the handling of Mr. Schreiber’s correspondence 
to Prime Minister Harper. The Commission is not asked to opine on the PMO’s 
procedures. However, in order for me to determine whether the PCO should have 
adopted different procedures, it is important for me to understand the PMO’s role in 
the correspondence-handling process and to put the PCO’s functions and procedures 
into their proper context.

The PMO employs six to eight individuals in the PMC to manage the prime 
minister’s personal and political mail. As of February 5, 2009, the date of the 
PMO Report, these staff members included a manager (Ms. Stepanian), a senior 
editor / writer, four writers, one correspondence analyst, and one administrative 
assistant.28 Collectively, the members of the PMC handled approximately 30,000 
items of correspondence in 2006–07 and 37,000 in 2007–08.29 The volume of 
correspondence received by the PMC is far less than that received by the ECU. 
Ms. Stepanian thought that, given that fact, the PMC spent more time than the 
ECU did on each piece of correspondence.

As I noted earlier, all correspondence received by the ECU that is categorized 
as political or personal is forwarded by the ECU to the PMC. This correspondence 
will include items concerning any issues that have been flagged by the PMO as 
ones it wants to handle. In addition, correspondence may be sent directly to the 
PMC without ever going through the ECU. In its report to the Commission, the 
PMO noted, “In addition to the letters, e-mails and faxes forwarded to PMC by the 
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… [ECU], the PMC receives numerous requests for letters, special messages, and 
courtesy notes from PMO personnel, Ministers, Senators, Members of Parliament, 
and party officials.”30

Correspondence is assigned to the appropriate PMO employee or PMC writer 
for review, prioritization, and, if required, response.31 Ms. Stepanian testified that, in 
determining whether a response should be sent, the PMC would base its decision on 
the same list that the ECU uses for types of letters that do not receive a response.32

PMC Treatment of Mail Designated as Political
In her testimony before the Commission, Ms. Stepanian confirmed that political / 
personal mail is any kind of correspondence dealing with party-related political matters, 
caucus-related issues, any personal interests of the prime minister, and the prime 
minister’s role as a member of parliament. She confirmed that the PMC sometimes 
identifies particular issues that the PMO wishes to deal with directly. Senior staff in 
the PMO – for example, someone in issues management or in the chief of staff’s office 
– identify such issues and let her know what they are. She in turn advises the manager 
of the ECU by telephone or email.

Ms. Stepanian testified that the converse does not happen: the PMO does not 
identify correspondents who, or issues that, it expressly does not want to handle.

Once political mail arrives in the PMC, the administrative assistant or analyst 
sorts the letters according to the issue portfolios assigned to the writers. Ms. Stepanian 
stated that she typically takes a quick look over the sorted letters, which are then 
returned to the administrative assistant or analyst to be entered into WebCIMS.

Postal mail received by the PMC is sorted daily – by subject – by the 
correspondence analyst or administrative assistant in the PMC.33 The correspondence 
manager reviews the sorted letters and is also responsible for identifying letters in 
the personal and political mail that could be of interest to the prime minister.34 
Personal and political emails that are transferred to the PMC from the ECU are 
printed. If appropriate, responses are prepared and sent out electronically through 
the prime minister’s email account.35

Communications Between PCO and PMO on 
Correspondence Issues
The representatives from the Privy Council Office and the Prime Minister’s Office 
testified that regular, informal communication takes place between the manager of 
the Executive Correspondence Unit and the correspondence manager of the Prime 
Minister’s Correspondence Unit. The communications tend to be by telephone or email.

Ms. Powell testified that the manager of the ECU interacts with the manager of 
the PMC on a “fairly regular basis throughout the course of a week as an issue arises.”36 
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She said that these interactions would take place every second day or so. The PMC 
manager would advise the ECU manager if the PMC had identified an issue that 
should be handled by the PMC. Ms. Powell testified that the PMC would not become 
involved in identifying “priority mail,”37 since such mail is classified as priority based 
on set guidelines.

Mr. Smith, the senior editor in the PCO’s Executive Correspondence Unit, testified 
that, after the original correspondence is transferred to the PMC, the ECU is not told 
whether the PMC has replied to the item. As Mr. Smith observed, the PMC “[does] 
not have to account for [its] actions to us in any way. … “[B]y virtue of the fact that 
it’s political, we never hear about it again.”38

Nonetheless, Mr. Smith said, it could be helpful to know how the PMC dealt 
with a particular item in the event that future correspondence is received from the 
same writer.

Mr. Schreiber’s Correspondence to 
Prime Minister Harper
Overview
The 16 letters Mr. Schreiber sent to Prime Minister Harper between June 2006 and 
September 2007 were contained in 15 separate mailings.* These letters were received 
before Mr. Schreiber swore his November 7, 2007, affidavit containing allegations 
concerning Mr. Mulroney.39 According to Ms. Powell and Mr. Smith, the PMO never 
flagged correspondence from Mr. Schreiber or the issues he wrote about as issues the 
PMO wanted to deal with itself.

The PCO Report describes in general terms how the PCO dealt with these letters. 
Testimony by Ms. Powell and Mr. Smith, both of the PCO, and by Ms. Stepanian, of 
the PMO, helped provide an understanding of how the ECU and the PMC handled 
Mr. Schreiber’s mail.

The letters sent between June 2006 and September 2007 covered a number of 
subjects. All 16 letters were addressed to Prime Minister Harper. They dealt with 
Mr. Schreiber’s extradition proceedings, a claim by Mr. Schreiber of a “political justice 
scandal,” claims of a vendetta and witch hunt, and further claims of a political justice 
scandal and the “Airbus Affair.” Some letters were of a rambling nature. Some consisted 
of a very short cover letter with enclosed documents about these matters. Many 
appended various pieces of correspondence that Mr. Schreiber had sent to various 
government officials over the years, as well as newspaper articles or court documents. 
The correspondence is reproduced in its entirety in the PCO Report.

* The letters of April 8, 2007, and April 10, 2007, were sent by Mr. Schreiber in one mailing, in one package, 
together with a number of enclosures. The letter of April 8, 2007, was treated as an enclosure to the 
April 10, 2007, letter. PCO Report (Exhibit P-15), pp. 5–6.
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Twelve letters were handled within the ECU (2006: July 31, August 4, August 30, 
September 26, October 27, November 30, and December 13; 2007: January 16, 
January 24, March 29, April 8, and April 10). The November 30, 2006, letter was 
classified as priority mail. The letter of January 16, 2007, was forwarded to the minister 
of justice for information, and Mr. Schreiber was sent a letter advising him of this 
fact. The files for the remaining 10 letters, which were handled entirely by the ECU 
(including the letter of March 29, 2007), were directed to file within the ECU without 
an acknowledgement of receipt or response to Mr. Schreiber.

Four letters (the letters dated June 16, 2006, August 23, 2006, May 3, 2007, and 
September 26, 2007) were classified by the ECU as political mail and forwarded to 
the PMC to be dealt with by the PMO. As discussed in greater detail below, the PMC 
directed all four letters to file without sending Mr. Schreiber an acknowledgement of 
receipt or other response.

For convenience, summaries related to Mr. Schreiber’s correspondence appear in 
appendices at the end of this chapter. Appendix 10-2 provides a description of the 12 
letters received from Mr. Schreiber that were not sent to the PMC and the enclosures sent 
with each. Appendix 10-3 provides a description of the four letters and enclosures that 
were sent by the ECU to the PMC. The next two appendices are tables: Appendix 10-4 
sets out the classification by the ECU of the 16 letters; and Appendix 10-5 lists the 12 
letters that were handled by the ECU. The notes from WebCIMS, set out in the right-
hand column of this final table, explain why the letters were treated as they were.

The 12 Letters Handled Within ECU

Ten Letters – File Closed with No Further Action
Mr. Smith testified that, whenever a decision is made to close a file without a reply, 
the analysts are supposed to indicate in WebCIMS the reason for doing so. In the 
10 files that were handled entirely within the ECU, the reasons for closing the files, as 
described by the analysts in WebCIMS, were:40

personal legal case (three letters);•	
overtaken by event (two letters);•	
personal justice case … overtaken by event (one letter);•	
personal case – many previous – overtaken by event (one letter);•	
Airbus scandal – many previous (one letter – March 29, 2007);•	
regarding Afghanistan vehicles (one letter);•	
no notation (one letter); and•	
several previous letters direct to file sent pm copies of letters to ministers (one letter).•	

Mr. Smith testified that, in accordance with the practice of the ECU, 
Mr. Schreiber’s correspondence was not handled by a single analyst but by 
a number of analysts. He said that any time an analyst enters an item into the 
WebCIMS database, the procedure calls for him or her to check the database for 
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previous mail from the same correspondent. He was not sure whether the system 
forces the analyst to take this step, but it is an established procedure that should be 
followed. Previous correspondence and the actions taken are listed in the database. 
Mr. Smith explained that an analyst should not close a file without checking first 
with an ECU writer, sometimes with advice from one of the editors. He noted 
that even when a correspondent has been deemed to be a prolific writer, each letter 
is considered on its own merits to determine what action should be taken. For 
example, if a person writes about one topic month after month and then switches 
topic, his or her correspondence about the new topic might merit a response.

The Letter of March 29, 2007
The letter of March 29, 2007, was the 12th letter received from Mr. Schreiber.41 By the 
time it was received, one letter (the letter of November 30, 2006) had been classified 
as priority and forwarded to the PMC and others on a distribution list, and one letter 
(the letter of January 16, 2007) had been forwarded to the minister of justice. A 
further two letters (June 16, 2006, and August 23, 2006) had been forwarded to the 
PMC. As discussed later in this chapter, the PMC never sent any directions back to the 
ECU about how Mr. Schreiber’s mail should be treated, or indeed ever communicated 
at all with the ECU about Mr. Schreiber’s correspondence.

The March 29, 2007, letter was one of the 10 letters that were directed to file 
without any further action and without a response to Mr. Schreiber. For ease of 
reference, the March 29, 2007, letter and enclosures are included in their entirety as 
Appendix 10-6 at the end of this chapter. As I discuss below, the analyst in this case did 
not follow the procedures normally applied before a file is closed with no reply issued, 
in that he did not check first with a writer or one of the editors.

The March 29 letter is labelled by Mr. Schreiber as “Personal / For His Eyes Only.” 
I note that many of the letters written to Mr. Harper (nine in total) were labelled in a 
similar manner.

The letter has the subject line:

Subject: “ Political Justice Scandal” & “The Airbus Affair” 
RCMP & IAG Conspiracy and Coverup Public Inquiry

The letter starts out by saying, “Today I take the liberty to send you a copy of 
my letter January 29, 2007 to The Right Hon. Brian Mulroney, P.C., L.L.D. for 
your personal and private information.”

The letter then refers to the other letters Mr. Schreiber had sent since June 16, 2006, 
and alleges that the current government is “using previous Liberal Government tactics” 
to “[d]elay the Schreiber lawsuit against the Attorney General of Canada, try to 
involve him [Schreiber] in criminal activities and put him in a jail or extradite him to 
Germany. Shut him up.”
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Enclosed with the letter was a copy of a letter from Mr. Schreiber to Mr. Mulroney 
dated January 29, 2007, and a newspaper article dated November 17, 1997, by Robert 
Fife of the Toronto Sun entitled “Airbus Inquiry Urged; Mulroney Suspects High-
Level Coverup in Scandal.” Also enclosed was a printout from the RCMP website 
concerning the International Assistance Group of the Department of Justice (the IAG 
referred to in the subject line of Mr. Schreiber’s letter) and certain procedures relating 
to extradition.

The enclosed January 29, 2007, letter to Mr. Mulroney is just over four pages. 
On the first page, Mr. Schreiber refers to himself as a victim of a vendetta by the 
Department of Justice and the RCMP. “The vendetta caused an extradition case against 
the victim,” he writes.

On the second page of this letter, Mr. Schreiber refers to the extradition case 
and asks why the “Conservative Minister of Justice wants the Canadian National 
Karlheinz Schreiber, the victim, out of the country …” The letter continues, at the 
bottom of page 2, “I never received any support from you despite the fact that I 
provided support at your request since the late 70s.” After referring to the Bear Head 
Project, the letter to Mr. Mulroney says:

You never told Elmer MacKay or me that you killed the project and I went on working 
on it to fulfill your promises to bring jobs to the people in Nova Scotia.

During the summer of 1993 when you were looking for financial help, I was 
there again. When we met on June 23, 1993 at Harrington Lake, you told me that 
you believe that Kim Campbell will win the next election. You also told me that you 
would work in your office in Montreal and that the Bear Head project should be 
moved to the Province of Quebec, where you could be of great help to me. We agreed 
to work together and I arranged for some funds for you.

Kim Campbell did not win the election, but we met from time to time.
At the beginning of November 1995 I informed you about the letter of request from 

the Canadian Department of Justice (the IAG) to the Swiss Department of Justice.
Some days later your wife Mila was extremely concerned about you and told 

me that you are considering committing suicide. I was shocked and spoke to you 
for quite a while and you may recall that I told Mila to buy a little lead pipe to cure 
the disease.

I did not understand what your problem was since the Airbus story was a hoax 
as I told Bob Fife from the Sun. When I look back and consider what all you have 
done in the meantime I have the suspicion that there must be something else of great 
concern to you.

When we met in Zuerich [sic], Switzerland on February 2, 1998 at the Hotel Savoy, 
I left with the impression that you were in good shape.

On October 17, 1999 you asked for an affidavit or assurance from me which 
confirms that you never received any kind of compensation from me.
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The letter then refers on the fourth page to a lawsuit started by Mr. Schreiber  
against the Canadian Broadcasting Corporation and a visit with Fred Doucet (a 
former senior adviser to Brian Mulroney when he was prime minister, and a former 
lobbyist for Mr. Schreiber). In relation to the latter, Mr. Schreiber writes, “[I] told 
him that he should tell you that I would not commit perjury if I would have to 
testify and that I cannot understand why you don’t simply tell the truth.” The letter 
speaks again of the extradition proceedings, before closing:

Dear Brian, I would like to ask you what the reason might be in your opinion, 
besides this I think it is in your and my best interests that you show up and help 
me now and bring this insanity to an end. If I am forced to leave Canada this will 
not end the matter.

I have reproduced the above portions to give a sense of both letters: the 
March 29, 2007, one to Prime Minister Harper; and the enclosed letter of 
January 29, 2007, from Mr. Schreiber to Mr. Mulroney.

The March 29, 2007, letter was classified by the ECU as general mail, and the 
keyword summary notes, “Airbus scandal – many previous – filed.”

Mr. Smith testified that, in accordance with ECU procedures, the analyst handling 
a file should always check with a writer from the unit before closing a file with no 
reply. However, in the case of the March 29, 2007, letter, the analyst did not send 
the file to a writer before closing the file. Neither Mr. Smith nor any writer in the 
ECU was shown the letter. Mr. Smith agreed this was an oversight by the analyst. In 
explaining the analyst’s decision to close the file without consulting an editor or writer, 
Mr. Smith testified:

MS. BROOKS:   Why would the analyst not have brought this to your or a 
writer’s attention, as she did, or he did, subsequent letters?

MR. SMITH:  First of all, it’s a different analyst every time.
MS. BROOKS:  Yes.
MR. SMITH:   They take items out of the bin at random, so it may not have 

been the same analyst dealing with the next letter. It should 
have been caught, and it should have been brought to the 
attention of the writer, but it was not.42

   …
MS. BROOKS:  Did you speak to your analyst after these events had occurred to 

find out whether he had read this letter [the January 29, 2007, 
letter to Mr. Mulroney]?

MR. SMITH:  I did. After the November events, yes, I did. He didn’t remember 
it specifically. It is not so much the content that should have 
triggered with him; merely the fact that it was a letter between 
Mr. Schreiber and Mr. Mulroney would have been enough to send 
it to the writer, to let her decide what type of response to do.43
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The analyst made the WebCIMS profile and did not assign it to anyone else.
By the time the March 29, 2007, letter was received, two letters from 

Mr. Schreiber had been sent by the ECU to the Prime Minister’s Correspondence 
Unit. However, Mr. Smith’s group had heard nothing back from the PMC about how 
Mr. Schreiber’s letters should be treated or, for that matter, how they were treated by 
the PMC. Mr. Smith testified that he did not find this lack of response unusual. He 
was not waiting for a reply from the PMC.

Mr. Smith did not see all of Mr. Schreiber’s letters, so he had not formed an overall 
view of them. He said he had not issued any instructions to the analysts concerning the 
treatment of Mr. Schreiber’s mail. He had spoken on a number of occasions with the 
specific writer about the treatment of Mr. Schreiber’s mail, but not with the analysts. 
Mr. Smith said there were no directions from the PMC or the PMO to start ignoring 
letters from Mr. Schreiber or to treat them in any specific way.

Because no instructions had been received from the PMO that mail from 
Mr. Schreiber or the issues addressed in his letters were to be handled by that office, all 
mail from him continued to be classified as general mail under the classification system 
used by the ECU.

Based on the testimony before me, it is apparent that the analyst ought to have 
applied the procedures in place for treatment of general mail. Upon receipt of the 
March 29, 2007, letter, the analyst who handled it should have checked the WebCIMS 
system to determine how previous mail from Mr. Schreiber had been treated. The 
analyst should have brought the letter to the attention of an ECU writer or a senior 
editor for guidance on how to handle it.

I have not been directed by my Terms of Reference to express an opinion 
on whether the March 29, 2007, letter ought to have been forwarded to the 
PMC. I am simply directed to answer the question why it was not passed on to 
Prime Minister Harper.

The March 29, 2007, letter never left the ECU. It is apparent that there was an 
oversight by the analyst, who did not follow the established procedure for treatment 
of general mail. However, I am not able to conclude that this oversight was, in and of 
itself, the sole reason why the letter did not get forwarded to the PMC.

If the analyst had consulted a writer or senior editor, it is possible that, because of 
the enclosed January 29, 2007, letter to Mr. Mulroney, a direction could have been 
given to send the March 29, 2007, letter to the PMC. However, given the nature of 
the allegations in the other 11 letters that also were not passed on to the PMC, it is 
equally possible that the March 29, 2007, letter would have been viewed in the same 
light and a direction to close the file with no response could have been given. Had the 
March 29, 2007, letter been passed on to the PMC, I have no way of knowing, based on 
how the four letters that were sent to the PMC were handled (described below), whether 
the March 29, 2007, letter would have been passed on to Prime Minister Harper.
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Although I have no way of knowing what instructions the writer or the editor 
would have given to the analyst, I do know that, had a decision been made to send the 
March 29, 2007, letter to the PMC, the original letter and the WebCIMS file would 
have been transferred to the PMC. In accordance with its established practices, the 
ECU would have kept no copy and would never be informed how the PMC or the 
PMO treated the letter.

FindinG
There was an oversight by the analyst who handled the March 29, 2007, letter from 
Mr. Schreiber to Prime Minister Harper in that he did not follow the established 
procedure of bringing the letter to the attention of a writer or senior editor before 
directing it to file without reply. This oversight precluded the possibility that a writer 
or senior editor could have directed that the letter be sent to the Prime Minister’s 
Correspondence Unit (PMC). There is no evidence that the Prime Minister’s Office 
(PMO) or the PMC ever gave any instructions to the Executive Correspondence Unit 
(ECU) concerning Mr. Schreiber’s mail or the issues addressed by Mr. Schreiber in 
his mail. There is no evidence that there was a desire by anyone in the ECU to 
conceal from the PMO or the PMC any letters from Mr. Schreiber, including the 
March 29, 2007, letter.

Although the March 29, 2007, letter was filed without response, it and the 
January 29, 2007, enclosure were, in fact, passed on to the PMC as two of the 23 
enclosures to the September 26, 2007, letter. As noted below, the director of the 
PMC decided that the September 26, 2007, letter should be directed to file with 
no response.

One Letter Classified as Priority
Mr. Schreiber’s November 30, 2006, letter44 was classified as priority and given a 
transmittal form in accordance with the practice for treatment of priority mail.

The November 30, 2006, letter consisted of a one-page letter to 
Prime Minister Harper, referring him to enclosed copies of documents from the 
International Assistance Group (IAG) at the Department of Justice and a copy of 
Mr. Schreiber’s letter to Stockwell Day, then minister of public safety. The IAG 
correspondence concerned the extradition request from the Federal Republic of 
Germany and the related court proceedings. Mr. Schreiber’s letter to Mr. Day in 
turn enclosed a letter addressed to Mr. Schreiber from the Commission for 
Public Complaints Against the Royal Canadian Mounted Police. Also enclosed 
was a letter to Mr. Schreiber from the RCMP acknowledging receipt of a 
complaint filed by Mr. Schreiber against a number of RCMP officers and the 
RCMP commissioner.
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I note that the enclosures to the November 30, 2006, letter dealt with 
Mr. Schreiber’s extradition case. The enclosures consisted of correspondence and  
a memorandum on the extradition proceedings and letters concerning a complaint 
by Mr. Schreiber against members of the RCMP.

Mr. Smith testified that it was he who filled in the transmittal form directing the 
November 30, 2006, letter and enclosures to those on the distribution list. He said there 
was no special reason for classifying this particular letter as priority mail and directing 
it to the clerk of the privy council. One of the writers in the ECU had approached him 
and said he believed the clerk should be informed that Mr. Schreiber was continuing 
to write. Mr. Smith agreed and filled out a transmittal form directing the letter to a 
distribution list comprising the clerk of the privy council, Kevin Lynch; the PMC; 
Mr. Harper’s chief of staff’s office; and the Issues Management section in the PMO.

After the November 30, 2006, letter was sent to the distribution list, the ECU heard 
back from the office of the clerk. The transmittal form that accompanied the letter was 
returned with a handwritten notation: “Letter is simply a copy of material submitted to 
the Minister of Justice. Matter still pending before Minister.”45 Mr. Smith testified that 
this notation was made by Paul Shuttle, legal counsel to the clerk. Another notation 
on the transmittal form said, “OK to close.” The ECU closed the file. No reply or 
acknowledgement for this letter was sent to Mr. Schreiber.

One Letter Forwarded to Department of Justice
Mr. Schreiber’s letter of January 16, 2007,46 had the subject line “Political Justice 
Scandal” and referred to two pieces of previous correspondence, the letters of 
October 27, 2006, and November 30, 2006. Enclosed with the letter was a copy 
of a letter dated December 14, 2006, from the minister of justice, Vic Toews, to 
Mr. Schreiber’s lawyer, Edward Greenspan, concerning Mr. Schreiber’s extradition 
proceedings. In the January 16 letter, Mr. Schreiber referred to a conspiracy and 
vendetta, the lawsuit against the “Liberal Minister of Justice and Attorney General.”

The January 16 letter was forwarded to the minister of justice, Robert Nicholson, 
for response. The WebCIMS form for the letter indicated that this correspondence 
was classified as general mail, and the keyword summary stated “Justice.” 
Mr. Smith was asked why this letter was treated differently from other letters that 
concerned Mr. Schreiber’s ongoing extradition proceedings. He was referred to the 
letter dated September 26, 2006, also classified as general mail, where the keyword 
summary stated, “personal legal case, direct to file as per SR.”* I note that other letters, 
where the keyword summary indicated “personal justice case,” “personal legal case,” 
and “personal case,” were directed to file with no response and were not forwarded to 
the minister of justice.

* PCO Report (Exhibit P-15), app. 8, tab 4. Mr. Smith testified that “SR” stood for Shelly Russell, who is “in 
charge of Justice issues” in the ECU. Testimony of Mr. Donald Smith, Transcript, April 20, 2009, p. 1341.
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Mr. Smith testified that there was no specific reason why the January 16, 2007, letter 
was forwarded to the minister of justice. The writer handling this letter approached 
him because she felt bad that Mr. Schreiber had not yet received an acknowledgement, 
and she asked if it was appropriate for her to acknowledge the letter. Mr. Smith said 
she could do so.

I noted above that the PCO Report stated that mail classified as general usually 
falls under the mandate of a particular department and the majority of this mail is 
acknowledged by ECU staff and forwarded to the line departments for information 
and action, as appropriate. However, the letter of January 16, 2007, was the only piece 
of Mr. Schreiber’s correspondence that was forwarded to another department. In this 
case, an acknowledgement was sent to Mr. Schreiber advising him that the letter had 
been sent to the minister of justice “for his information.” The January 16, 2007, letter 
was the only one that elicited a reply of any kind to Mr. Schreiber.

The Four Letters Transferred to PMC
Of the 16 letters received by the ECU, four were classified by the ECU as political mail 
on the WebCIMS form and forwarded to the PMC.47 Appendix 10-3 at the end of this 
chapter lists these four letters and summarizes their enclosures. The four letters sent to 
the PMC were the first letter sent by Mr. Schreiber to Mr. Harper, dated June 16, 2006; 
the letters of August 23, 2006, and May 3, 2007; and the letter of September 26, 2007, 
the final letter of the 16 sent by Mr. Schreiber. The March 29, 2007, letter was not 
transferred to the PMC in its own right; however, it was included as the 22nd of 23 
attachments enclosed by Mr. Schreiber with his letter of September 26, 2007.

Mr. Smith testified that he was consulted on each of the four letters that were sent 
to the PMC.

In the case of the letter dated June 16, 2006, the first letter received from 
Mr. Schreiber, the mailroom initially consulted Mr. Smith on whether the letter should 
be classified as priority or general. The June 16, 2006, letter was four pages long and 
had the subject line, “The Liberal legacy of scandal.” In the letter, Mr. Schreiber touches 
on his action against the Government of Canada, the preliminary hearing in the 
Eurocopter case, his extradition case, and the Bear Head Project. Enclosed with the 
letter was a 1997 letter from Mr. Schreiber to then justice minister Allan Rock and 
a 1997 newspaper article. Mr. Smith directed that the letter be classified as general. 
He testified that he was sure he decided that this letter should also be classified as 
political and sent to the PMC, basing the decision on the reference in the letter to 
Mr. Mulroney. Mr. Smith said that he would have expected to hear back from the 
PMC if it decided that the issues addressed in the letter were politically sensitive and 
should, in future, be handled by the PMC.

The August 23, 2006, letter, the fourth letter received from Mr. Schreiber, had the 
subject line “Political Justice Scandal” and consisted of four short paragraphs. Enclosed 
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with the letter was an 11-page “Case Report” that set out Mr. Schreiber’s account of 
the letter of request from Canada to Switzerland; Mr. Mulroney’s legal proceedings 
against the Government of Canada; Mr. Schreiber’s legal proceedings against the 
Government of Canada; and the extradition proceedings concerning Mr. Schreiber. 
Mr. Smith testified that he decided this letter should be sent to the PMC because “it 
was entitled ‘Case Report’ and sounded more important, possibly definitive or perhaps 
[a] final letter from Mr. Schreiber.”48

The letter dated May 3, 2007, was the 15th letter to the prime minister received 
from Mr. Schreiber. The subject lines were: “Child obesity an epidemic in Canada,” 
“Brian Mulroney & Karlheinz Schreiber,” and “Director of Public Prosecution.” 
The letter stated, “Dear Prime Minister, I take the liberty to send you a copy of my 
letter April 15, 2007 to The Right Honourable Brian Mulroney P.C., LL.D. for your 
personal information.” The two-page letter to Prime Minister Harper, together with 
the attachments, touched on each of the topics identified in the subject lines. Enclosed 
with the letter were copies of letters from Mr. Schreiber to Mr. Mulroney dated 
March 29, 2007, and April 15, 2007.

The September 26, 2007, letter was the last one sent to Prime Minister Harper to 
be put before the Commission. It is the final letter sent to Prime Minister Harper before 
Mr. Schreiber swore his affidavit on November 7, 2007, in his lawsuit against 
Mr. Mulroney.* The letter is six pages long and is replete with underlinings, italicized 
text, and bold text of varying sizes. In his letter, Mr. Schreiber is urging Mr. Harper “to 
fulfill your election promises to clean up Parliament Hill in Ottawa and to start to 
fight for the protection of the individual liberties of the ordinary Canadian citizen.” 
Enclosed were 23 documents, the last two of which were referred to by Mr. Schreiber on 
the final page of his letter: his March 29, 2007, letter to Prime Minister Harper; 
and the January 29, 2007, letter to Mr. Mulroney that had been enclosed with the 
March 29, 2007, letter.

Mr. Smith said that the writer was uncomfortable about the letter and she asked 
him about it. Mr. Smith told her to send it over to the Prime Minister’s Correspondence 
Unit. He said he directed that this letter be sent to the PMC for the same reasons 
as the May 3, 2007, letter: “It enclosed correspondence between Mr. Schreiber and 
Mr. Mulroney. There were increasing references to Mr. Mulroney, and the writer was 
uncomfortable with filing it without a reply.”49

Ms. Stepanian, the manager of the PMC, testified that the four letters sent to the 
Prime Minister’s Office were filed by the PMC with no acknowledgement or reply 
to Mr. Schreiber. She testified that, because the PMC recognized Mr. Schreiber’s 
name, it was decided to forward the June 16, 2006, letter to the executive assistant to 

* According to a draft report on the handling of Mr. Schreiber’s correspondence to the prime minister, a 17th 
letter from Mr. Schreiber to Prime Minister Harper, dated November 25, 2007, was received by the ECS.
Exhibit 17, tab 15. 
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the deputy chief of staff. The instructions received by Ms. Stepanian were to file the 
June 16, 2006, letter without response.

The letters dated August 23, 2006, and May 3, 2007, were sent to the executive 
assistant of the chief of staff for review. In both cases, the direction was given to 
Ms. Stepanian to file the letters without response.

Ms. Stepanian testified that, when she received the September 26, 2007, letter, 
she decided it should be filed without reply. Her decision was based on the directions 
received with respect to the previous three letters. She decided to handle this fourth 
letter the same way. Ms. Stepanian confirmed that there was no communication to the 
PCO advising what the PMC had decided to do with these four letters.

FindinG
Mr. Schreiber’s September 26, 2007, letter and its enclosures, which included 
the March 29, 2007, letter to Prime Minister Harper, were not passed on to 
Prime Minister Harper because the manager of the Prime Minister’s Correspondence 
Unit (PMC) decided it should be treated the same way as the three letters written 
by Mr. Schreiber that had previously been sent to the PMC. In those three cases, 
the direction from the executive assistant to the deputy chief of staff and from the 
executive assistant to the chief of staff was to close the file with no response.

Policy Review – Correspondence Practices of PCO
Mandate
Question 17 of the Terms of Reference directs me to determine whether the Privy 
Council Office should have adopted any different procedures in this case. I interpret 
my Question 17 mandate as asking whether, in respect to the handling of all of 
Mr. Schreiber’s correspondence to Prime Minister Harper, the PCO should have 
adopted any different procedures.

Overview of the Policy Review Process
In approaching its Question 17 mandate, the Commission proceeded in a manner 
analogous to the approach adopted for its other policy mandate, which involves Canada’s 
ethics rules. (The discussion of the ethics issues may be found in Chapter 11.)

The Commission published on its website in December 2008 a public consultation 
paper, inviting public submissions on the Question 17 issue. By the March 2009 
deadline, the Commission had received no submissions on this issue.

The Commission asked Dr. Paul Thomas, an academic (professor of government, 
University of Manitoba), to assist in assessing the PCO’s correspondence practices, 
with an eye to comparative experience in other jurisdictions. Dr. Thomas was retained 
following a literature review identifying those whose academic work included research 
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within the Commission’s area of focus. He prepared a draft research study that was 
posted on the Commission’s website in April 2009 and was provided to the Part II 
parties – that is, to persons who had sought and been granted standing for the policy 
phase of the Commission’s work.50

Parties were invited to make written submissions responding to Dr. Thomas’s 
draft study. The Government of Canada51 and the PMO52 filed submissions on 
Dr. Thomas’s draft study. A non-party, Dr. Tom Flanagan,53 also supplied written 
comments. Democracy Watch did not comment on any aspects of Dr. Thomas’s 
draft study. However, in its written submissions filed in the policy phase of the 
Commission’s proceedings, that organization took issue with the wording of Question 
16 and its presumption that the March 29, 2007, letter was not passed on to 
Prime Minister Harper.54

All the written submissions received in the policy phase – as with the factual phase 
– are archived on the Commission’s website.

In June and July 2009, an expert policy forum was held in Ottawa. The agenda 
for the forum, including a list of the participants, is set out at Appendices 19 
and 20 to my Report. Although the principal focus of the forum was Canada’s 
ethics rules, the handling of correspondence was also discussed at a number of the  
round-table sessions. Dr. Thomas took part in a discussion of this issue as part of a 
panel of experts that also included Dr. Lori Turnbull (assistant professor of political 
science, Dalhousie University) and Dr. Gregory J. Levine (barrister and solicitor, 
London, Ontario), both of whom also prepared independent research studies on 
Canada’s ethics rules at the Commission’s request. The correspondence issue was also  
discussed in a panel that included Professors Kathleen Clark of Washington University 
in St. Louis, Missouri; Ian Greene of York University; and Lorne Sossin of the  
University of Toronto. That issue was also discussed in another panel, composed of 
noted former public officials: former prime minister the Right Honourable Joe Clark; 
Mel Cappe (president, Institute for Research on Public Policy); Professor Penny 
Collenette (University of Ottawa); and David Mitchell (president, Public Policy 
Forum).

The forum was intentionally kept informal and was conducted as a policy 
conference, with no sworn testimony. The Commission’s experts and panel participants 
presented their ideas at a series of round-table discussions.

Background
As described in the Privy Council Office’s public primer on its functions:

The Prime Minister is supported directly on a day-to-day basis by staff working in 
two organizations within the Prime Minister’s portfolio. The personal, political staff 
of the Prime Minister comprise the Prime Minister’s Office (PMO), with the PCO 
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providing public service support to the Prime Minister across the entire spectrum of 
policy questions and operational issues facing the Government.

Together these organizations provide advice and support from different 
perspectives on the issues of daily concern to the Prime Minister. The maintenance 
of the appropriate relationship between the political staff of Prime Ministers 
and their public service staff is particularly important. As described in 1971 by 
Gordon Robertson, then Clerk of the Privy Council and Secretary to the Cabinet:

“The Prime Minister’s Office is partisan, politically oriented, yet operationally 
sensitive. The Privy Council Office is non-partisan, operationally oriented 
yet politically sensitive…. What is known in each office is provided freely 
and openly to the other if it is relevant or needed for its work, but each acts 
from a perspective and in a role quite different from thes [sic] other.”

Although separate organizations, a close working relationship between the PMO 
and the PCO is essential to ensure that consistent, timely advice is provided on the 
subjects of greatest importance to the Prime Minister:

The Prime Minister’s Office supports the Prime Minister in carrying out the 
functions demanded of a head of government and of a leader of a political party 
and Member of Parliament. The political staff of the PMO provide advice on policy 
development and appointments, draft speeches and other public statements to be 
delivered by the Prime Minister, brief the Prime Minister on matters related to 
proceedings in the House of Commons and manage the relations of the Prime Minister 
with Ministers, with caucus and with the party in general. The PMO also plans the 
Prime Minister’s schedule, organizes the Prime Minister’s public announcements and 
relations with the media, processes prime ministerial correspondence and handles 
matters arising in the constituency of the Prime Minister.

The Privy Council Office is the public service department of the Prime Minister. 
… [U]nder the leadership of the Clerk of the Privy Council and Secretary to the 
Cabinet, the PCO provides direct support to the Prime Minister across the range of 
functions and responsibilities of the head of government.55

In his independent research study, Dr. Thomas describes the persons who work 
for PCO as follows: “The employees of the PCO are career public servants, not 
politically aligned advisers. As a rule, employees are recruited from line departments, 
bring their expertise from earlier positions into the PCO, and leave the office after 
several years to enrich the knowledge of central processes and perspective within 
other departments and agencies.”56

The persons who work within the PMO are not part of the official public service, 
although they are government employees.

In its written submissions to the Commission, the PMO stated:

[M]embers of the political staff are appointed under s. 128 of the Public Service 
Employment Act. As Government employees, they discharge a public function, not a 
partisan function. The distinction between political activity (advancing the agenda and 
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interests of a Minister) and partisan activity (supporting a political party or candidate) 
is clear and constantly reinforced. While the role of political staff is, as the name 
implies, political, policy ensures that Government resources (including employees’ 
time) are not used for partisan activity. [Italics in original.]57

Dr. Thomas notes: “Unlike for career public servants the recruitment, 
appointment, compensation, promotion, and termination of PMO employees 
are not subject to the rules of the Public Service Commission, which oversees the 
operation of the merit system for the regular public service.”58 Persons working in 
the PMO and members of office staff in ministers’ offices are referred to as “exempt 
staff,” distinguishing them from public servants.59

The PCO has issued the following guidance to ministers and ministers’ 
political staff:

Ministers and Ministers of State are personally responsible for the conduct and 
operation of their offices. They hire their own office staff, who are known as “political” 
or “exempt” staff. The staff are outside the official public service and are exempt from 
Public Service Commission staffing and other controls. They are nevertheless subject 
to a broad range of terms and conditions set by the Treasury Board for the government 
as a whole.

The purpose of establishing a Minister’s or Minister of State’s office is to provide 
Ministers and Ministers of State with advisers and assistants who are not departmental 
public servants, who share their political commitment, and who can complement 
the professional, expert and non-partisan advice and support of the public service. 
Consequently, they contribute a particular expertise or point of view that the public 
service cannot provide. Exempt staff do not have the authority to give direction to 
public servants, but they can ask for information or transmit the Minister’s instructions, 
normally through the deputy minister.60

Thomas Research Study

Preliminary Observations
The process adopted by the Commission gave parties the opportunity to comment 
on the draft research studies by the Commission’s experts. The Attorney General 
of Canada made written submissions on the three research studies, including 
Dr. Thomas’s.61 The Commission also received comments directly from the PMO62 
and from Professor Tom Flanagan.63

The Attorney General of Canada, in his written submissions on the draft 
studies, noted:

Professor Thomas’ Report examines the processing, assessment, and responses to 
communications involving the centre of government, i.e. the Privy Council Office 
(PCO) and the Prime Minister’s Office (PMO). He analyses the procedures for 
handling the Prime Minister’s correspondence within a broader context that includes 
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government communications, access to information and record management.
The Attorney General notes that, in the context of the policy review, question 17 

of the Terms of Reference limits the mandate of the Commissioner to the examination 
of whether the “Privy Council Office [should] have adopted any different procedures” 
in processing Mr. Schreiber’s correspondence to the Prime Minister.

The following comments will be restricted to the specific issue of correspondence 
management and not government communications, access to information and record 
management in general. The Attorney General expects that any Expert Policy Forum 
organised by the Commission will focus strictly on the examination of correspondence 
management by the PCO.64

I agree that, in his study, Dr. Thomas canvassed issues that are beyond the scope 
of my mandate. This comment is not a criticism of Dr. Thomas, who approached the 
issues at both a practical and a theoretical level. However, the Attorney General raises 
a valid point, and I have approached my review of, and reliance on, Dr. Thomas’s 
study from the perspective of the issues before me in Question 17 of the Terms of 
Reference. As with any research study, Dr. Thomas has expressed his opinion. It is my 
task to draw from his study – along with the evidence, the round-table discussions, 
and the submissions of the parties and others – what I believe is necessary for me to 
carry out my task. In the following section, I note aspects of Dr. Thomas’s study that 
I believe were relevant to my deliberations in reaching a conclusion on whether the 
PCO should have adopted any different procedures in this case.

Dr. Thomas’s Observations and Conclusions
Dr. Thomas finalized his research study in August 2009, taking into account comments 
that had been made during the expert policy forum. Dr. Thomas’s study was, as he 
himself observed in it, “necessarily exploratory.”65

The subject of prime ministerial correspondence-handling has elicited little 
commentary in the academic literature or even in government reports or other forms of 
commentary.66 For his study, Dr. Thomas extracted what he could from these sources, 
but also conducted a small number of semi-structured, qualitative, off-the-record 
interviews with past and present political staff and public servants having first-hand 
experience of government communications at the centre of government.67 To this end, 
Dr. Thomas interviewed eight former or present public officials at the national level 
in Canada, four at the provincial level, and four officials from governments outside 
Canada.68 As Dr. Thomas observes in his study, the PCO is the organization most 
responsible for the quality and completeness of the information and advice that 
flow to the prime minister and cabinet.69 The clerk of the privy council rarely deals 
with correspondence matters.70 Instead, the communications function is within the 
purview of the assistant deputy minister in the Communications and Consultation 
Secretariat, which includes the Corporate Services Branch. That branch is responsible 
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for “information services, IT support, access to information and privacy [requests], 
planning, human resources, and general administration.”71

Executive Correspondence Services and the PMC share a mailing address, but are 
housed in different buildings.72 According to Dr. Thomas’s study, face-to-face contact 
between the managers of the two units takes place occasionally, but direct contact 
between front-line employees is rare.73 Instead, “[m]anuals, guidelines, criteria, and well-
established procedures regulate the flow of documents between the two locations.”74

In his study, Dr. Thomas discusses correspondence handling, examining the 
political and institutional environment in which it occurs. As his study notes:

Planning for, structuring, conducting, and coordinating communications in a 
wide range of specialized and complicated policy environments, across numerous 
departments and agencies, in an era of evolving digital technologies, at a time 
when there is growing insistence on greater transparency, pro-active disclosure, and 
accountability, and when public trust and confidence in governments is low, all 
combine to give rise to a challenging new era in public sector communications.75

Notwithstanding these identified challenges, Dr. Thomas has few concerns about 
the PCO’s processes, and his conclusions in that area attracted little commentary 
from participants at the expert policy forum.

Dr. Thomas assesses the ECU’s procedures as follows:

To an outsider, the correspondence operations of the ECU appear to be highly  
systematic, refined, and professional. Manuals, guidelines, criteria, established 
procedures, and state-of-the-art information and records management systems are used 
to receive, sort, analyze, store, track, and respond to communications of all kinds.76

Dr. Thomas notes that

[e]mployees of the ECU have detailed guidelines for processing messages from 
different categories of respondents and for the precise assignment of responsibility 
for replies. The procedures for handling various types of communications have been 
refined over time. The public servants who work in the ECU are generally experienced, 
and new employees receive training. If there is any doubt about the sensitivity and 
risks attached to a particular piece of correspondence, employees are encouraged to 
consult their superiors.77

In the course of his study, Dr. Thomas examined practices in the United States, 
the United Kingdom, and Australia. On the basis of that assessment, he concluded 
that “similar issues related to the handling of sensitive communications have arisen, 
but there is not a single straightforward solution.”78

Dr. Thomas was also able to conduct interviews with officials in four Canadian 
provinces – Manitoba, New Brunswick, Ontario, and Saskatchewan. Although he 
notes that his findings must be interpreted cautiously because only four provinces 
participated in his study, his conclusions are worth reproducing in full:
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The four provincial systems feature the same overlapping and intersecting worlds 
and cultures of politics and administration that are found in Ottawa. Public 
servants in charge of communications units and political staff serving premiers 
both recognize that they have different, but interdependent, roles to play. Size 
matters in terms of how these two worlds relate to each other. In Ontario, a 
relatively large governmental system, the structures, procedures, and administrative 
documentation related to the communications functions are more extensive and 
formal. For correspondence, for example, the protocols are well developed, having 
been refined over several decades without many changes when governments 
have changed. In the three smaller provincial governments, the shared world of 
politics and administration at the centre is less bureaucratized, less regulated, and 
more informal and face-to-face. All four provinces follow the practice of having 
public servants in the correspondence unit sort postal mail and email directed 
to the premier. All have criteria for separating political and personal mail to be 
answered by political staff. In general terms, the arrangements correspond to those 
in the Government of Canada. The interviews did not disclose any structural or 
procedural arrangements that are distinctive and would represent an improvement 
to the system of the Government of Canada.79

Ultimately, Dr. Thomas concludes:

In terms of the information-processing systems for handling postal and email 
correspondence, the PCO’s system seems to be state of the art and comparable to or 
better than those in other countries. …

The Government of Canada does not generally seem to lag behind other 
governments in terms of coping with the abundance of information received, 
generated, processed, used, stored, and recovered in the governing and administrative 
processes.80

These views were endorsed by the Attorney General’s submissions on behalf of 
the Government of Canada.81

Discussion and Recommendations
The Privy Council Office is the public service department of the prime minister.82 The 
majority of mail addressed to the prime minister flows through the PCO – specifically 
the Executive Correspondence Unit (ECU), which acts as the entry point for 
correspondence to the prime minister. The division within the PCO that is responsible 
for the prime minister’s correspondence, the Corporate Information Services Division 
(CISD), has established service standards for carrying out its responsibilities, including 
the ECU’s responsibility for handling the prime minister’s correspondence.83 The 
CISD’s standards are set out in a document entitled “CISD Service Standards.”84 Part 5 
of that document deals with the service standards for the ECU. The ECU’s standards 
are stated as objectives, as follows:



427CHAPter 10: COrresPOndenCe

PCO Objective
Provide Canadians with good government by providing the best non-partisan advice 
and support to the prime minister and cabinet.

eCu Objective
Provide a cost effective system to handle the volume of correspondence that Canadians 
address to their prime minister.85

The required “outputs” identified in relation to Canadians who have written to 
the prime minister are:

A letter or e-mail prepared by the ECU and sent in response to a letter or e-mail 
addressed to the prime minister.

Responding to requests from Canadians and MPs for greetings celebrating significant 
wedding anniversaries and birthdays.

Responding to the prime minister’s phone calls from the public.

Responding to requests for special messages.86

The required “outputs” in relation to the Prime Minister’s Office and the PCO are:

Routing the incoming piece of correspondence to another office in the PMO or the 
PCO for appropriate policy or political reply.

Providing monthly reports summarizing views expressed in correspondence.

Managing the prime minister’s public e-mail account.

Reporting any threats against the prime minister.

Providing advice on correspondence matters.87

The “indicators of success” are getting the correspondent’s concern to the appropriate 
minister efficiently; providing information to the PCO, the PMO, other government 
departments, and the Canadian public; and providing correspondence support to 
the PCO and the PMO.88

The CISD has also established time standards: for example, mail is to be sorted 
within 24 hours; priority mail is to be registered and routed within 24 hours; priority 
mail is to receive a reply within two weeks; general correspondence is to receive a reply 
within six weeks; electronic correspondence is to receive a reply within 24 to 48 hours; 
and phone calls are to be returned within 24 hours.89

The ability of citizens to communicate with elected members of parliament 
and government is an important component of the democratic process. The panel 
consisting of Joe Clark, Mel Cappe, Penny Collenette, and David Mitchell90 added 
valuable insight into the handling of correspondence destined for the prime minister.91 
Other panellists also provided useful insights on this issue. Professor Ian Greene noted 
at the expert policy forum that “citizens have a right to communicate with their elected 
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members and their Cabinet Ministers and with the First Minister and … appropriate 
responses are very important in terms of promoting a democratic culture.”92 I accept 
these observations by Professor Greene.

However, given the volume of mail sent to the prime minister, it is simply not 
possible or desirable that all of it actually be put before the prime minister. Mr. Cappe, 
a former clerk of the privy council, noted that the system used must find a balance 
between getting the information to the person who needs it at the right time and 
recognizing that it is “compromising” to bring every bit of information to the prime 
minister.93 I accept that a system must exist to separate correspondence that should 
be seen by the prime minister from that which need not (and perhaps should not, for 
legitimate reasons of public policy) be seen by the prime minister.

On the basis of the evidence before the Commission, I have concluded that the 
PCO has a system which generally meets these objectives. On this issue, I concur 
with Dr. Thomas’s concluding observations about the operations of the ECU. I also 
accept observations made by some of those at the expert policy forum – that no 
system can be perfect, and that mistakes may arise even where the system is well 
designed and robust.94

I also believe, however, that a number of problems with the treatment of 
Mr. Schreiber’s mail highlight potential areas for improvement.

First, Mr. Schreiber sent nine letters before he received an acknowledgement of 
receipt in response.95 This seems to me to be an unacceptable lapse.

Second, the lack of communication back from the PMC to the ECU left the ECU 
in the position of not knowing how the mail that had been forwarded to the PMC was 
being treated. Although I accept that political information may need to be shielded 
from the PCO/ECU, certain basic communications about how a letter has been dealt 
with by the PMO – for example, filed with no response – is necessary to enable the 
ECU to carry out its mandate.

Third, the uneven treatment of Mr. Schreiber’s mail highlights a need for improved 
procedures in the ECU for dealing with general mail.

I believe that, had a number of changes been made to procedures employed by 
the ECU in this case, some of the pitfalls identified above could have been avoided. 
Specifically, I believe improvements can be made to procedures for acknowledging receipt 
of general mail, procedures for communications between the PMC and the ECU, and 
the process followed by analysts when determining how to treat general mail.

I recognize that, even if these modest changes had been made, it is quite possible 
that the March 29, 2007, correspondence from Mr. Schreiber may not have been sent 
to the PMC. I express no opinion on whether it ought to have been sent because doing 
so would be outside my mandate. Rather, my goal is to answer the question whether 
the PCO should have adopted any different procedures in handling Mr. Schreiber’s 
mail. My recommendations are aimed at having in place a process through which the 
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assessment in the ECU is carried out in a more principled and consistent manner than 
was employed in the treatment of Mr. Schreiber’s correspondence.

Treatment of General Mail
Mr. Cappe said during one of the Commission’s round-table discussions that the 
public deserves an acknowledgement of receipt and should know that a letter will be 
seen by the appropriate person.96 I agree.

Earlier in this chapter, I set out the reasons why a response may not be sent to 
the writer of correspondence that has been classified as general mail. These reasons 
are reproduced in Appendix 10-1 at the end of this chapter. While I accept that it is 
reasonable that no reply will be sent to the writer when the correspondence falls within 
certain of these categories, it is difficult to understand why a response will not be sent if 
it falls within certain other categories. For example, I can accept that it is reasonable to 
file a letter without reply if it is not addressed to the prime minister or if it is obscure, 
is illegible, contains incomplete return address information, is from a prolific writer on 
the same subject who has already received a reply, is from a writer on the same topic 
who has received a previous reply, is one in a mass letter-writing campaign, is irreverent 
(frivolous, with no serious intent), or is a thank you letter.

There are, however, certain categories for which it does not appear reasonable 
to file correspondence without response. The fact that a letter is religious (as 
expanded upon in Appendix 10-1) or is from an inmate in a penitentiary does not 
constitute a sufficient reason why the writer should not at least receive a standard 
acknowledgement of receipt.

Moreover, from the letter writer’s perspective, the fact that the issue of concern to 
the writer may have been overtaken by events is not, it seems to me, relevant to whether 
the writer would expect to receive a standard acknowledgement of receipt and advice 
to this effect. Two of Mr. Schreiber’s letters were classed as overtaken by events.

In the case of mail that concerns a legal case, as shown in Appendix 10-1, the PCO 
description states:

Legal case: correspondents writing about a matter before the courts can receive the 
standard acknowledgment on the impossibility of intervening in a private legal matter, 
or be directed to file. [Letters from p]eople who write more than once about their 
legal troubles can be filed as a matter of course.97

Based on the evidence before me, such mail is not treated consistently by the ECU. 
A number of Mr. Schreiber’s letters concerned his extradition proceedings and other 
legal proceedings involving the Government of Canada. His letters of August 4, 2006, 
September 26, 2006, October 27, 2006, and November 30, 2006, which all mention 
his legal proceedings, were filed without response.98 In only one instance, the letter 
of January 16, 2007, was a letter forwarded to the minister of justice. This was also 
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the only instance in which Mr. Schreiber received a letter acknowledging receipt 
(and advising that the letter had been forwarded to the minister of justice).99 The 
letter of June 16, 2006, which was forwarded to the PMC, mentions Eurocopter, 
Airbus, Mr. Schreiber’s lawsuit against the Government of Canada, and his extradition 
proceedings.100 The other three letters sent to the PMC (August 23, 2006, May 3, 2007, 
and September 26, 2007) also deal with aspects of Mr. Schreiber’s legal proceedings.101 
Instead of eliciting the standard acknowledgement described by the PCO in its 
materials, or a decision to forward these letters to the minister of justice, a decision 
was made to forward these letters to the PMC.

Mail not deemed to be political in nature but dealing with a personal legal 
case should either be forwarded to the minister of justice (or other department, 
if appropriate) or elicit the standard acknowledgement on the impossibility of 
intervening in a private legal matter. Whichever route is chosen, the ECU procedures 
should require that an acknowledgement of receipt be sent for first-time mail received 
from a writer about a legal case. If the writer continues to write about the same 
subject, discretion could be exercised as to whether a further response is required. If 
he or she writes on another, unrelated subject, it may be necessary to send another 
acknowledgement of receipt.

reCOmmendAtiOn

The Privy Council Office should revise its procedures as to the handling of 
correspondence addressed to the prime minister. The revisions should include the 
following:
(a) The categories of general mail where no acknowledgement or reply is sent to the 

writer should be reduced to exclude “religious”; “overtaken by events”; “writer is 
an inmate in a penitentiary”; and “concerns a legal case.”

(b) An acknowledgement of receipt should be sent to a first-time writer on a 
particular subject. Where appropriate, the first-time writer on a particular 
subject should be advised if his or her letter has been forwarded to a minister 
or department. Where a person writes again, discretion should be exercised to 
determine whether a further reply should be sent.

(c) Letters dealing with legal matters should be treated in a consistent manner. A 
writer corresponding for the first time about a legal case should receive a standard 
acknowledgement on the impossibility of intervening in a private legal matter; an 
acknowledgement of receipt with advice that his or her letter has been forwarded 
to the minister of justice; or other appropriate response. Where a person writes 
again about a legal matter, discretion should be exercised to determine whether 
a further reply should be sent.

1
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Mail Forwarded to the PMO
Mr. Cappe noted that the system in place when he was clerk of the privy council 
saw that political letters and constituency letters went in a different direction from 
government letters sent to the prime minister ex officio.102 The PCO, as the prime 
minister’s department, is well equipped to deal with the bulk of mail and see that an 
appropriate response is sent. Former prime minister the Right Honourable Joe Clark 
said co-operation between able political staff and able public service staff can ensure that 
appropriate correspondence is channelled to the prime minister in a timely way.103

Some of our panellists expressed opinions on how discretion needs to be, and 
should be, exercised by those in the PMO when deciding whether the prime minister 
ought to see a particular piece of correspondence.104 This subject is undoubtedly 
important and one that may be worthy of research and study. However, as I interpret 
my mandate under the Terms of Reference, I am not asked to study how the PMO 
exercises its discretion when decisions are made on what correspondence should be 
brought to the prime minister’s attention. Rather, I am directed to focus on whether 
the procedures used by the PCO were appropriate.

My concern is therefore on the processes and procedures in place to identify what 
mail should be directed by the PCO to the PMO.

The witnesses from the PCO who testified before this Commission said that the 
PCO does not identify issues which should be considered as political. I was told that 
it is the PMO that identifies the issues which it would like to handle and informs the 
PCO through communications from the manager of the PMC to the manager of the 
ECU.105 This process was confirmed by Ms. Powell, who said it is not the PCO’s role 
to identify issues as political. However, if the PCO sees correspondence arriving on a 
particular issue that it believes is political in nature, it classifies the correspondence as 
political and sends it to the PMO for a decision on whether the PMO wants to handle 
it. Ms. Powell also testified that the manager of the Executive Correspondence Unit 
may approach the manager of the Prime Minister’s Office and ask whether the PMO 
wishes to handle such letters.

As was apparent from the events under investigation here, the ECU, when processing 
incoming mail, proactively considers whether certain general mail should be classified as 
political and sent to the PMO. That is what happened with four of Mr. Schreiber’s letters. 
According to Mr. Smith, he directed that these four letters be classified as political so they 
could be sent to the PMO to see whether that office wanted to handle these letters itself.

Ms. Powell and Ms. Stepanian both said that regular communications take place 
between the manager of the PMC and the manager of the ECU. Nonetheless, all 
witnesses on this subject were agreed that, after correspondence which is classified as 
political is sent by the ECU to the PMC, the ECU is not informed of the manner in 
which the correspondence has been handled. I find this lack of communication back 
to the PCO to be problematic.
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Assuming that it is appropriate for the PCO to flag letters that the PMO may 
want to handle, then it is appropriate for the ECU to send letters so flagged to the 
PMC. But there must be a process in place to ensure that the writer receives an 
appropriate response, even though his or her letter has been forwarded to the PMC. 
This objective could be accomplished by ensuring there is some communication back 
informing the PCO that (a) yes, the PMO wants to handle this letter or indeed all 
mail on this subject or from this writer; or (b) no, the PMO does not want to handle 
this letter or such mail.

If the answer is no, then the letter that was sent to the PMO should be transferred 
back to the PCO to be dealt with appropriately. In reference to Mr. Schreiber’s first 
letter to Prime Minister Harper (dated June 16, 2006), once the PMO determined 
that it was not going to deal with it, it would have been preferable for the PMO 
to transfer the letter and the WebCIMS file back to the PCO. The ECU would 
then have sent the writer an acknowledgement of receipt and status information, as 
appropriate.

If, after receiving the June 16, 2006, letter, the PMO had decided that it wanted 
to handle letters from Mr. Schreiber, or particular issues addressed in them, it would 
have been preferable for the PMO to inform the PCO of that fact. Thereafter, all 
letters from Mr. Schreiber (or those dealing with the issues so identified by the PMO) 
would have been classified as political and forwarded to the PMO.

The current lack of communication creates a vacuum that has a negative impact 
on the ECU’s ability to carry out its correspondence mandate effectively. In the 
present case, the ECU had no way of knowing that the PMO had not acknowledged 
receipt of Mr. Schreiber’s June 16, 2006, letter. In the absence of any direction from 
the PMO, the ECU on three additional occasions sent Mr. Schreiber’s letters to the 
PMO without knowing whether the PMO wanted to continue to receive such letters. 
Based on Ms. Stepanian’s evidence, I am unable to conclude that the PMO wanted to 
continue to see Mr. Schreiber’s mail.

It is an established process that, when correspondence is within the mandate of a 
particular government department, a reply is sent to the writer acknowledging receipt 
and advising the writer of the minister to whom the mail has been forwarded.106 
Mr. Schreiber did not receive such a letter in response to his June 16, 2006, 
correspondence because the ECU apparently has no procedure for sending such an 
acknowledgement letter when the mail has been forwarded to the PMO.107 Indeed, 
it may not be appropriate for a writer to be sent an acknowledgement of receipt and 
advice that the letter has been forwarded to the PMO because, strictly speaking, it 
is within the same department. This situation is distinguishable from one in which 
the ECU is directing a piece of correspondence to another minister or government 
department. Nonetheless, a process should be established to ensure that a first-time 
writer receives at least an acknowledgement of receipt.
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reCOmmendAtiOn

When the Privy Council Office (PCO) classifies general mail as political in nature, 
and has forwarded the mail to the Prime Minister’s Correspondence Unit (PMC) 
for a decision on whether the Prime Minister’s Office (PMO) wishes to handle it, 
a procedure should be established for the PMO to communicate back to the PCO, 
advising whether the PMO wishes to handle mail from the writer in future. As part 
of this procedure, if the PMO indicates that it does not wish to handle mail from the 
writer, the original mail and WebCIMS file should be transferred back to the PCO, 
to be dealt with appropriately.

reCOmmendAtiOn

The Executive Correspondence Unit and the Prime Minister’s Correspondence Unit 
should develop procedures to ensure that, when a letter is forwarded to the Prime 
Minister’s Office, the writer receives at least an acknowledgement of receipt if it is 
the first letter from the writer, or receives another response as appropriate.

I believe that formalizing this process to a greater degree will result in an improved 
system for dealing with mail from the public, while ensuring that the discretion 
which needs to be exercised by both the public service employees in the PCO and 
the political staff in the PMO is retained.

Procedures When Closing a File Without Response
As I understand the present procedure, analysts are supposed to consult with a writer 
or senior editor before closing a file without a reply. The failure of the analyst who 
handled Mr. Schreiber’s March 29, 2007, letter to consult with a writer or senior 
editor before closing the file highlights the need for a more formalized procedure for 
dealing with general mail.

It is apparent that the correspondence analysts play a key role in processing the 
massive amount of correspondence addressed to the prime minister. Correspondence 
analysts are each expected to handle between 80 and 100 emails a day, and between 
25 and 40 letters a day.

Analyst positions are classified at the AS-01 level, the lowest classification in the 
administrative support category. Ms. Powell said that this level is appropriate for what 
is expected of analysts, in terms of identifying who has sent the letter, being able to 
read through the letter and identify whether it includes any threats, making sure that 
letters are sent to the correct departments, and identifying what is political in nature. 
Analysts receive on-the-job training from the supervisor in their unit. There are also 
written procedures, which are supplemented by verbal procedures. As well, analysts 
receive coaching from their more experienced colleagues.

2
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I have not been made aware of a written procedure directing analysts on the steps 
to be followed before a letter is directed to file without a reply being sent to the writer. 
Given the volume of incoming mail, I am not sure whether it is practical, or even 
desirable, to have a carved-in-stone procedure that makes consultation with a writer or 
senior editor mandatory in all cases. However, I believe a written procedure should be 
developed for analysts confronted with this issue.

reCOmmendAtiOn

The Privy Council Office should develop a written procedure to be followed 
by analysts before a letter is directed to file without reply. The procedure should 
incorporate the appropriate level of consultation with more senior employees.

4
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Appendix 10-1

PCO executive Correspondence unit’s description of reasons for directing 
Correspondence to File Without response

Obscure: no main point, unclear request, paranoid, irrational, incoherent, nonsensical.

religious: religious opinions, lectures on morality, although a writer should thank 
correspondents for prayers and good wishes (encouraging words).

Prolific: having written 10 times or more per year. Usually deemed so by the writer 
or Mailroom and Production Unit; noted in correspondents’ address field. If the 
individual has not written in six months, the writer may wish to reply to his/her new 
correspondence (case by case basis).

does not address Pm: letter is not addressed to PM, including courtesy copies 
forwarded to his attention and general circulation lists (cc’d).

Overtaken by events: obsolete issue, matter resolved, too late to reply. Writer should 
reply if correspondent is offering additional comments on the issue.

illegible: unable to read signature or handwriting.

incomplete information: missing return address or full name (after a search for the 
information).

Previous reply: correspondent received reply(ies) on same issue previously (within the 
previous six months). If the correspondent offers new information, they may receive a 
“continuing interest” reply.

inappropriate language: profane, slanderous, insulting, racist, undignified 
language or tone.

Comments: comments made without any expectation of a reply, information only, 
correspondent does not want a reply, no questions raised, notes on business cards, 
clippings from newspapers with little to say in the accompanying letter.

Write-ins: mass-produced postcards and form letters with no original content from 
correspondent; usually caught in the mail room.

Thank you letters: no need to reply except in certain circumstances, such as 
endorsement of government initiative, encouraging words, VIPs.

inmates in penitentiary: provincial or federal prisoners do not usually receive replies.

Legal case: correspondents writing about a matter before the courts can receive the 
standard acknowledgement on the impossibility of intervening in a private legal matter, 
or be directed to file. People who write more than once on their legal troubles can be 
filed as a matter of course.

irreverent: correspondence clearly with no serious intent, such as “buy me a motorcycle”.

Source: Appendix 6 to the PCO Report.



436 OLiPHAnt COmmissiOn: vOLume 3

Appendix 10-2

Letters and enclosures from Karlheinz schreiber to Prime minister Harper That 
Were Handled by the executive Correspondence unit (eCu)*

July 31, 2006, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

1A   Letter dated July 31, 2006, from Christine Ashcroft, Counsel, Department of 
Justice, Edmonton Regional Office, to Hladun and Company, Barristers and 
Solicitors, Edmonton, re Schreiber v. The Attorney General of Canada

1B  Letter dated July 25, 2006, from Hladun and Company, Barristers and 
Solicitors, Edmonton, to Christine Ashcroft, Counsel, Department of Justice, 
Edmonton Regional Office, re Schreiber v. The Attorney General of Canada

1C  Letter dated June 22, 2006, from Hladun and Company, Barristers and 
Solicitors, Edmonton, to Christine Ashcroft, Counsel, Department of Justice, 
Edmonton Regional Office, re Schreiber v. The Attorney General of Canada

1D  Letter dated June 5, 2006, from Christine Ashcroft, Counsel, Department 
of Justice, Edmonton Regional Office, to Robert Hladun, Hladun and 
Company, Barristers and Solicitors, Edmonton, re Schreiber v. The Attorney 
General of Canada

1E  Affidavit dated June 2, 2006, sworn by Melissa Smith, legal assistant with 
Hladun and Company, Barristers and Solicitors, Edmonton, re Schreiber v. 
The Attorney General of Canada

1F  Letter dated March 1, 2006, from Hladun and Company, Barristers and 
Solicitors, Edmonton, to James Shaw, Department of Justice, Edmonton 
Regional Office

1G  Letter dated July 25, 2006, from Karlheinz Schreiber to Hon. Peter MacKay, 
Minister of Foreign Affairs

1H   Excerpts from online Hansard, dated May 27, 1998; February 17, 1998
1I  Letter dated August 2, 1995, from Augsburg City Tax Office to Office of 

Public Prosecutor, Augsburg State Court (Germany)
1J  Letter dated May 17, 2006, from Edward Greenspan, Greenspan, White 

Barristers, Toronto, to Hon. Vic Toews, Minister of Justice and Attorney 
General of Canada

1K  Letter dated June 16, 2006, from Karlheinz Schreiber to the Right Hon. 
Stephen Harper, PM

* Documents listed are filed as Exhibit P-15.
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1L  Letter dated January 20, 1997, from Karlheinz Schreiber to Hon Allan Rock, 
Minister of Justice and Attorney General of Canada, and Philip Murray, 
Commissioner, RCMP

1M  Letter dated July 25, 2006, from Karlheinz Schreiber to Kevin Sorenson, MP
1N  Pages from website of Conservative Party of Canada, Crowfoot Electoral 

District Association, Address by Kevin Sorenson to House of Commons, 
October 23, 2001

2  August 4, 2006, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

2A  Letter dated July 31, 2006, from Christine Ashcroft, Counsel, Department of 
Justice, Edmonton Regional Office, to Hladun and Company, Barristers and 
Solicitors, Edmonton, re Schreiber v. The Attorney General of Canada

2B  Letter dated July 25, 2006, from Hladun and Company, Barristers and 
Solicitors, Edmonton, to Christine Ashcroft, Counsel, Department of Justice, 
Edmonton Regional Office, re Schreiber v. The Attorney General of Canada

2C  Letter dated June 22, 2006, from Hladun and Company, Barristers and 
Solicitors, Edmonton, to Christine Ashcroft, Counsel, Department of Justice, 
Edmonton Regional Office, re Schreiber v. The Attorney General of Canada

2D  Letter dated June 5, 2006, from Christine Ashcroft, Counsel, Department 
of Justice, Edmonton Regional Office, to Robert Hladun, Hladun and 
Company, Barristers and Solicitors, Edmonton, re Schreiber v. The Attorney 
General of Canada

2E  Affidavit dated June 2, 2006, sworn by Melissa Smith, legal assistant with 
Hladun and Company, Barristers and Solicitors, Edmonton, re Schreiber v. 
The Attorney General of Canada

2F  Letter dated March 1, 2006, from Hladun and Company, Barristers and 
Solicitors, Edmonton, to James Shaw, Department of Justice, Edmonton 
Regional Office

3  August 30, 2006, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

4  september 26, 2006, letter from Karlheinz schreiber to the 
right Honourable stephen Harper
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enclosures:

4A  Letter dated September 24, 2006, from Karlheinz Schreiber to Gilles 
Duceppe, Chef du Bloc Québécois

4B  Letter dated September 25, 2006, from Karlheinz Schreiber to Hon. Stockwell 
Burt Day, Minister of Public Safety

4C  Political Justice Scandal, International Case and the “Airbus” Affair, Case 
Report, Ottawa, September 27, 2006

4D  Political Justice Scandal, International Case, The “Airbus” Affair – Allan Rock 
& William Corbett

5   October 27, 2006, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

5A  Letter dated October 25, 2006, from Karlheinz Schreiber to the Honourable 
Vic Toews, Minister of Justice and Attorney General of Canada

5B  Letter dated October 2, 2006, to Robert W. Hladun, Hladun & Company, 
Barristers and Solicitors, from Christine A. Ashcroft, Counsel, Civil Litigation 
and Advisory Services, Department of Justice Canada, enclosing Notice of 
Motion and supporting affidavit

5C  Letter dated September 7, 2006, to Christine Ashcroft from Robert W. 
Hladun, enclosing copy of letter dated August 24, 2006, addressed to Sutts 
Strosberg, and Appointment for Examination for Discovery

5D  Letter dated June 5, 2006, from Christine Ashcroft to Robert W. Hladun
5E  Letter dated July 31, 2006, from Christine Ashcroft to Robert W. Hladun
5F  Website pages CBC Watch dated June 3, 2004, entitled: RCMP launched 

fraud investigation after hearing journalist Stevie Cameron on CBC Radio 
(printed 01/10/2006)

5G  Website pages Dept of Justice Newsroom dated January 6, 1997, entitled: 
Brian Mulroney v. The Attorney General of Canada et al (printed on 
28/04/2006)

5H  Excerpt from Harvey Cashore and Stevie Cameron, The Last Amigo,  
pages 288 and 289

5I  Website pages from AMPMQ, entitled: Delisle vs. the Attorney General of 
Canada: A Decision of Great Importance for all RCMP Members (printed 
29/09/2006)

5J  Letter dated June 5, 2006, to Robert W. Hladun from Christine Ashcroft
5K  Letter dated July 31, 2006, from Christine Ashcroft to Robert W. Hladun
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5L  Letter dated July 25, 2006, to Christine Ashcroft from Robert W. Hladun
5M  Website pages Interpol entitled: Canada has Extradition Treaties with the 

Following Countries (printed 13/10/2006)
5N  Website pages Canada Treaty Information (printed 26/10/2006)
5O  Website pages Interpol – The Canadian Central Authority (printed 

26/10/2006)
5P  Website pages Interpol Ottawa (printed 13/10/2006)
5Q  Letter dated May 17, 2006, to the Honourable Vic Toews, Minister of Justice 

and Attorney General of Canada, from Edward L. Greenspan, Greenspan, 
White Barristers, re: Federal Republic of Germany v. Schreiber

5R  Facsimile transmission to Edward L. Greenspan from Lisa Anderson, 
Paralegal, International Assistance Group Federal Prosecution Services 
(IAGFPS), attaching letter dated July 28, 2006, to Edward Greenspan from 
Barbara Kothe, Senior Counsel (IAGFPS). Enclosure copy of a memo dated 
July 28, 2006, on Germany v. Karlheinz Schreiber – Extradition from Canada 
to Germany – Request for Reconsideration – Summary of the Case and 
Submissions

5S  Letter dated August 10, 2006, to the Honourable Vic Toews, Minister of 
Justice and Attorney General of Canada, from Edward L. Greenspan, re: 
Federal Republic of Germany v. Schreiber

5T  Letter dated January 20, 1997, to Honourable Allan Rock, Minister of Justice 
& Attorney General of Canada, and to Philip Murray, Commissioner, RCMP, 
from Karlheinz Schreiber

5U  Website pages Canada Treaty Information (printed 26/10/2006)
5V  Political Justice Scandal, International Case and the “Airbus” Affair, Case 

Report, Ottawa, September 27, 2006
5W  Political Justice Scandal, International Case, The “Airbus” Affair – Allan Rock 

& William Corbett

6   november 30, 2006, letter from Karlheinz schreiber to the  
right Honourable stephen Harper

enclosures:

6A  Faxed letter dated November 16, 2006, from Jacqueline Palumbo, Counsel, 
International Assistance Group, Federal Prosecution Service, Department 
of Justice, to Karlheinz Schreiber (including fax cover sheet), enclosing copy 
of memorandum dated November 16, 2006, from Palumbo to Minister of 
Justice on the subject of Germany v. Karlheinz Schreiber, Extradition from 
Canada to Germany
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6B  Faxed letter dated November 14, 2006, from Jacqueline Palumbo to 
Karlheinz Schreiber, including copy of fax cover sheet

6C  Letter dated November 30, 2006, from Karlheinz Schreiber to Hon. Stockwell 
Burt Day, Minister of Public Safety, enclosing letter of November 15, 2006, 
from Lorraine Blommaert, Commission for Public Complaints Against the 
Royal Canadian Mounted Police

6D  Letter dated November 28, 2006, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, to 
Karlheinz Schreiber

7  december 13, 2006, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

7A  Letter dated December 7, 2006, from Jacqueline Palumbo, Counsel, 
International Assistance Group, Federal Prosecution Service, Department of 
Justice, to Karlheinz Schreiber

7B  Letter dated November 15, 2006, from Hladun and Company, Barristers and 
Solicitors, Edmonton, to the Honourable Vic Toews, Minister of Justice and 
Attorney General of Canada

8  January 16, 2007, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

8A  Letter dated December 14, 2006, from the Honourable Vic Toews, Minister 
of Justice and Attorney General of Canada, to Edward Greenspan, Greenspan, 
White Barristers, Toronto

8B  Pages from Conservative Party of Canada website
8C  Pages from AOL News website

9  January 24, 2007, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

9A  Letter dated January 23, 2007, from Karlheinz Schreiber to the Honourable 
Robert Douglas Nicholson, Minister of Justice and Attorney General of Canada
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9B  Letter dated January 24, 2007, from Karlheinz Schreiber to the Honourable 
Stockwell Burt Day, Minister of Public Safety (2 copies)

9C  Letter dated November 28, 2006, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, to 
Karlheinz Schreiber (duplicate of letter enclosed with November 30, 2006, 
letter from Karlheinz Schreiber to the Right Honourable Stephen Harper

9D  Letter dated January 10, 2007, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, to 
Karlheinz Schreiber

9E  Letter dated January 16, 2007, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, to 
Karlheinz Schreiber

9F  Four-page document entitled “Complaint”
9G  One-page document entitled “Complaint”
9H  Copy of 3 pages from www.enterstageright.com

10  march 29, 2007, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

10A  Letter dated January 29, 2007, from Karlheinz Schreiber to the 
Right Honourable Brian Mulroney

10B  November 17, 1997, article by Robert Fife, Toronto Sun
10C  Pages from RCMP website (www.rcmp-grc.gc.ca)

11  April 8, 2007, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosure:

11A  Letter dated April 3, 2007, from Robert W. Hladun, QC, Hladun and 
Company, Barristers and Solicitors, Edmonton, to the Honourable Robert 
Douglas Nicholson, Minister of Justice and Attorney General of Canada
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12  April 10, 2007, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

12A  Pages from www.globeandmail.com
12B  Press clippings from Globe and Mail
12C  Letter dated April 10, 2007, from Karlheinz Schreiber to the Right Hon. 

Brian Mulroney with enclosures
12D  Pages from www.cbc.ca; 1 page from www.canada.com
12E  Letter dated March 16, 1993, from Karlheinz Schreiber to the 

Right Honourable Brian Mulroney
12F  Photographs and diagrams of military equipment
12G  Article from International Defense Review, 1993 “Thyssen Henshel’s TH 495 

MICV”
12H  Page from website, URL not clear, “PUMA infantry fighting vehicles”
12I  Letter dated March 17, 1993, from Karlheinz Schreiber to Hon. Kim 

Campbell, Minister of National Defence
12J  Photographs of unidentified items
12K  Newspaper article “Equipment ‘appropriate,’ military assured cabinet,” source 

and date not identified
12L  Letter dated October 18, 1990, from Karlheinz Schreiber to Honourable Bill 

McKnight, Minister of National Defence
12M  Letter dated September 25, 1990, from Karlheinz Schreiber to Robert Fowler, 

Deputy Minister of Department of National Defence
12N  Letter dated August 1, 1995, from Paul Heinbecker, Canadian Ambassador, 

Embassy of Canada in Germany, to Karlheinz Schreiber
12O  Article from Ottawa Citizen labelled August 17, 2009, “$2-billion deal 

replaces aging armoured cars”
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Appendix 10-3

Letters and enclosures sent by Karlheinz schreiber to 
Prime minister Harper That Were Forwarded from the executive 
Correspondence unit (eCu) to the Prime minister’s Correspondence unit 
(PmC)*

1  June 16, 2006, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

1  A Letter dated January 20, 1997, to Honourable Allan Rock, Minister of 
Justice & Attorney General of Canada, and to Philip Murray, Commissioner, 
RCMP, from Karlheinz Schreiber

1B  Article from Globe and Mail dated January 22, 1997, “Schreiber threatens 
Ottawa with court over Airbus”

2  August 23, 2006, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosure:

2A  Political Justice Scandal – International Case and the ‘Airbus Affair,’ Case 
Comment, August 20, 2006

3   may 3, 2007, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

3A  Letter dated April 15, 2007, to the Rt. Hon. Brian Mulroney with the subject 
line “Child obesity an epidemic in Canada: report”

3B  Letter dated March 29, 2007, to the Rt. Hon. Brian Mulroney (one page)

* Documents listed are filed as Exhibit P-15.



444 OLiPHAnt COmmissiOn: vOLume 3

4  september 26, 2007, letter from Karlheinz schreiber to the 
right Honourable stephen Harper

enclosures:

4A  Copy of signed 8 x 10 photograph of the Rt. Hon. Brian Mulroney, with the 
inscription “for my friend, Karlheinz, with gratitude and best personal regards 
Brian Mulroney”

4B  Article by the Canadian Press entitled “Mulroney slams Liberals over Airbus, 
but won’t explain dealings with Schreiber”

4C  Letter from Karlheinz Schreiber to Prime Minister Harper dated 
June 16, 2006, entitled “The Liberal Legacy of scandal”

4D  Pages from Conservative Party website regarding the Director of Public 
Prosecutions

4E  National Post article by Craig Offman entitled “Craig Offman: Mandate 
unwieldy say RCMP critics” from Canada.com website

4F  Letter dated September 13, 2007, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, 
to Karlheinz Schreiber regarding complaint by KS against Commissioner 
Zaccardelli, Superintendent Mathews and Inspector Brettschneider

4G  Letter dated August 13, 2007, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, 
to Karlheinz Schreiber regarding complaint by KS against Commissioner 
Zaccardelli, Superintendent Mathews and Inspector Brettschneider

4H  Letter dated July 13, 2007, from S/Sgt Michael Robineau, Professional 
Standards Unit, Royal Canadian Mounted Police, Ottawa, to 
Karlheinz Schreiber regarding complaint by KS against Commissioner 
Zaccardelli, Superintendent Mathews and Inspector Brettschneider

4I  Letter dated June 12, 2007, from S/Sgt Michael Robineau, Professional 
Standards Unit, Royal Canadian Mounted Police, Ottawa to 
Karlheinz Schreiber regarding complaint by KS against Commissioner 
Zaccardelli, Superintendent Mathews and Inspector Brettschneider

4J  Letter dated March 21, 2007, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, 
to Karlheinz Schreiber regarding complaint by KS against Commissioner 
Zaccardelli, Superintendent Mathews and Inspector Brettschneider

4K  Letter dated February 16, 2007, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, 
to Karlheinz Schreiber regarding complaint by KS against Commissioner 
Zaccardelli, Superintendent Mathews and Inspector Brettschneider
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4L  Letter dated February 15, 2007, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, 
to Karlheinz Schreiber regarding complaint by KS against Commissioner 
Zaccardelli, Superintendent Mathews and Inspector Brettschneider

4M  Letter dated January 16, 2007, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, to 
Karlheinz Schreiber (DUPLICATE OF 9D in Binder of correspondence 
handled by PCO)

4N  Letter dated November 28, 2006, from S/Sgt Michael Robineau, 
Professional Standards Unit, Royal Canadian Mounted Police, Ottawa, to 
Karlheinz Schreiber

4O  Letter dated September 6, 2007, from James N. Shaw, Senior General 
Counsel, Civil Litigation & Advisory Services, Justice Canada, Edmonton 
Office

4P  Letter dated September 14, 2007, from Robert W. Hladun, Q.C., to James 
N. Shaw, Senior General Counsel, Civil Litigation & Advisory Services, 
Department of Justice

4Q  English translation of letter dated July 9, 2007, from the “Swiss Federal Justice 
and Police Department, Federal Office of Justice, Department of Judicial 
Assistance in International Matters,” to German Federal Office of Justice

4R  Letter dated July 9, 2007, from the Swiss “Bundesamt für Justiz,” to German 
“Bundesamt für Justiz”

4S  English translation of letter dated July 9, 2007, from the “Swiss Federal Justice 
and Police Department, Federal Office of Justice, Department of Judicial 
Assistance in International Matters,” to Heinz Raschein, Attorney

4T  Affidavit dated July 16, 2007, sworn by Sarah Degetz, translator of All 
Languages Ltd. of Toronto regarding the German-English translations

4U  Letter in German dated July 9, 2007, from the Swiss authorities and signed by 
Martin Trapp

4V  Letter dated March 29, 2007, from Karlheinz Schreiber to the 
Right Honourable Stephen Harper, entitled “Political Justice Scandal, Airbus 
Affair, RCMP & IAG Conspiracy and Coverup, Public Inquiry”

4W  Letter dated January 29, 2007, from Karlheinz Schreiber to the 
Right Honourable Brian Mulroney
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Appendix 10-4

Letters from Karlheinz schreiber to Prime minister Harper 
June 2006 to september 2007*

Date of Letter eCU CLassifiCation anD aCtion
response to 

Mr. sChreiber

1. June 16, 2006 General Political Mail –  
Transferred to PMO –  
Filed no response

None

2. July 31, 2006 General Mail –  
Filed no response

None

3. August 4, 2006 General Mail –  
Filed no response

None

4. August 23, 2006 General Political Mail –  
Transferred to PMO –  
Filed no response

None

5. August 30, 2006 General Mail –  
Filed no response

None

6. September 26, 2006 General Mail –  
Filed no response

None

7. October 27, 2006 General Mail –  
Filed no response

None

8. November 30, 2006 Priority Mail – Sent to Clerk’s 
Office and distribution list –  
Filed no response

None

9. December 13, 2006 General Mail –  
Filed no response

None

10. January 16, 2007 General Mail –  
Forwarded to Minister of Justice

Acknowledgement sent by 
ECU advising letter forwarded 
to Minister of Justice

11. January 24, 2007 General Mail –  
Filed no response

None

12. March 29, 2007 General Mail –  
Filed no response

None

13. April 8, 2007 See April 10, 2007 See April 10, 2007

14. April 10, 2007 General Mail –  
Filed no response

None

15. May 3, 2007 General Political Mail –  
Transferred to PMO –  
Filed no response

None

16. September 26, 2007 General Political Mail –  
Transferred to PMO –  
Filed no response

None

* Shading indicates letter was forwarded to PMO.
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Appendix 10-5

Letters from Karlheinz schreiber to Prime minister Harper That Were Handled 
Within the eCu

Date of Letter
eCU CLassifiCation  

anD aCtion

“notes” froM  
WebCiMs forM

1. July 31, 2006 General Mail – Filed no response “Direct to file as per DS 
[Donald Smith] overtaken  
by event”

2. August 4, 2006 General Mail – Filed no response “Personal justice case direct 
to file as per DS [Donald 
Smith] overtaken by event”

3. August 30, 2006 General Mail – Filed no response “Direct to file as per DS 
[Donald Smith] overtaken 
by event”

4. September 26, 2006 General Mail – Filed no response “Personal legal case direct 
to file as per SR [Shelly 
Russell]”

5. October 27, 2006 General Mail – Filed no response “Personal case – Many 
previous – OBE [overtaken 
by events] – filed”

6. November 30, 2006 Priority Mail – Sent to Clerk’s 
Office
Filed no response

“No reply required. 
January 2, 2007. L. 
MacMillan. Personal legal 
case”

7. December 13, 2006 General Mail – Filed no response “Personal legal case, 
DTF [direct to file] – see 
previous”

8. January 16, 2007 General Mail – Forwarded to 
Minister of Justice

No WebCIMS notes.
[Acknowledgement sent 
by ECU advising letter 
forwarded to Minister of 
Justice]

9. January 24, 2007 General Mail – Filed no response “Several previous letters 
direct to file sent pm copies 
of letters to ministers”

10. March 29, 2007 General – Filed no response “Airbus scandal – many 
previous – filed”

11. April 8, 2007* No WebCIMS notes

12. April 10, 2007* General – Filed no response “Letter regarding 
Afghanistan vehicles File JD 
[Joseph Duthie]”

* The April 8, 2007, letter was sent together with the April 10, 2007, letter and treated by the ECU as one mailing.
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Appendix 10-6

Letter from Karlheinz schreiber to Prime minister Harper, dated 
march 29, 2007, with enclosures
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Introduction
Question 14 of the Commission’s Terms of Reference, which I address in this chapter, 
reads as follows:

14.  Are there ethical rules or guidelines which currently would have covered 
these business and financial dealings? Are they sufficient or should there 
be additional ethical rules or guidelines concerning the activities of 
politicians as they transition from office or after they leave office?

The first sentence of Question 14 is, at core, a factual one – that is, are there 
current rules that would have covered the transaction between Brian Mulroney 
and Karlheinz Schreiber if it occurred today. This factual question is, however, 
of a very different character from the others posed in the Commission’s Terms of 
Reference. It concerns the current status of law and policy – a matter of public 
record – and does not inquire into the particular private conduct of individuals. To 
an extent, this factual dimension of Question 14 helps illuminate the rationale for 
the second sentence; that is, whether the current rules grapple properly with the 
post–public service employment of politicians. For these reasons, both questions 
posed in Question 14 will be dealt with together in this Report.

In a representative democracy, citizens delegate enormous power and responsibility 
to a relatively small number of elected officials. This system is sustainable only if 

Trust, Ethics, and Integrity
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citizens trust public officials to exercise power in the public (rather than in their own 
private) interest. Ethics rules are designed to create or preserve this trust. The ethical 
rules and guidelines that currently apply to public office holders (and, in particular, 
a prime minister and former prime minister) have changed significantly, especially 
since 2006. In part because the federal rules applicable to high office holders in 
Canada have been codified into law, the rules are now among the most rigorous of 
the jurisdictions scrutinized by this Commission and its experts. However, although 
the Canadian framework may be rigorous, adjustments and improvements can and 
should be made to these rules, particularly in the areas of coverage of consultancy 
retainers, clarity, detection, and enforcement.

The refinements that I propose in this chapter are not, by themselves, a panacea. 
I am persuaded that an emphasis must also be given to enhancing Canada’s “ethical 
political culture,” especially through ethics education and training of public office 
holders.

My conclusions and recommendations should not be seen as reflecting any sense 
on my part that Canada’s public office holders are in any manner unethical, or that 
the current system is intentionally or irremediably flawed. As noted, Canada’s ethics 
regime is among the most rigorous of those examined by the Commission.

I take the view that, as a point of principle, efficacy in any system of ethics 
regulation requires both appropriate and clear standards (as well as means to clarify 
those standards in the inevitable grey areas that arise in everyday life) and the clear 
communication of those standards to public office holders. I also believe that rules, 
no matter how rigorous, require effective implementation and oversight. In my view, 
the single most concerning aspect of the present regime is the absence of any process 
that allows violations of the post-employment standards to be detected, except by 
happenstance, or that permits the rules to be meaningfully enforced.

The difficulties that currently exist in the ethics system – especially in the area of 
enforcement of post-employment rules – could precipitate future crises, undermining 
public confidence in Canada’s political ethics apparatus. Put bluntly, if the events 
that prompted this Commission of Inquiry were to occur today, I am not persuaded 
that the Conflict of Interest and Ethics Commissioner (referred to in this Report 
as the ethics commissioner) would learn about them, because there is no process or 
procedure in place that would allow her to detect them.

Even with all the excellent refinements, enhancements, and reforms that 
culminated with the passage of the 2006 Conflict of Interest Act,1 there is room for 
improvement. My hope is that the recommendations contained in this chapter 
will be taken in the spirit in which they are given: to ensure that the Canadian 
ethics regime is one that will nurture and sustain the high degree of confidence that 
Canadians should have in their government.
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Scope of the Mandate Under Question 14
Before turning to a consideration of the ethics issues, I must first determine the 
scope of the Commission’s mandate under Question 14. It refers to “ethical rules 
or guidelines.” This phrase is potentially quite broad – it could encompass all the 
mechanisms designed to ensure that governance in Canada is done in the public 
interest. However, the Commission’s mandate is much narrower than this phrase 
might at first suggest. The Commission is not invited to comment on Canada’s 
ethics rules and guidelines writ large. Instead, in the first sentence of Question 14, 
it is charged with examining whether any of these rules would have applied to the 
dealings between Mr. Mulroney and Mr. Schreiber had they occurred today.

The task assigned to the Commission in the second sentence of Question 14 
is broader. Here, the Commission is charged with determining whether there is 
room for improving the standards governing the transition of a politician from 
public office to private life and after he or she has left office. However, even with 
this broader remit, the Commission’s mandate focuses on a particular portion of 
a public office holder’s “life cycle”: the departure from public life and the re-entry 
into private life.

Neither sentence of Question 14 invites the Commission to opine on certain 
highly specialized legal regimes that might be construed as falling within a 
broad understanding of “ethics rules and guidelines” but applicable to different 
circumstances – for example, rules on electoral finance. Nevertheless, a focus on 
the transition from public to private life does not confine the Commission’s inquiry 
simply to the particular, specific rules governing post–public office employment. 
Transitioning public office holders remain public office holders until they actually 
leave office. Therefore, the full range of ethics rules and guidelines applicable to 
such individuals comes into play. These rules are properly subject to examination 
by the Commission.

Moreover, the Commission’s mandate is not limited to the rules that apply 
to an individual holding the office of the prime minister. The dealings that led 
to this Commission involve a prime minister who resigned that office to sit as 
a member of parliament (MP) before ultimately becoming a private citizen on 
the dissolution of Parliament for the 1993 election. Similarly, the Commission is 
directed by Question 14 to examine the suitability of rules governing the transition 
of “politicians” (a broad class) to private life. Taking this context into account, I 
conclude that the Terms of Reference direct me to consider the rules applicable to a 
sitting prime minister, former prime minister, sitting MP, and former MP.

In practice, the factual circumstances at issue in the business and financial dealings 
between Mr. Mulroney and Mr. Schreiber and the focus on the transition from 
public to private life mean that the Commission’s attention is directed primarily to 
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the 2006 Conflict of Interest Act and, to a lesser extent, the 2004 Conflict of Interest 
Code for Members of the House of Commons.2 Properly speaking, therefore, the 
Commission has a mandate to deal with “ethics rules and guidelines” contained 
within Canada’s “conflict of interest” rules.

Process
In carrying out its Question 14 mandate, the Commission proceeded as follows. First, 
it prepared and published on its website in December 2008 a public consultation 
paper inviting public submissions on the Question 14 issue. By the March 2009 
deadline, the Commission received a single substantive submission.3

The Commission also retained two experts – Dr. Lori Turnbull, political scientist 
and ethics code of conduct specialist, and Dr. Gregory Levine, lawyer and conflicts of 
interest specialist – to assist in assessing Canada’s federal ethics rules and guidelines. 
They were retained on the strength of a literature review directed by the Commission’s 
director of research, Professor Craig Forcese, designed to identify those whose academic 
research was within my area of focus. An effort was made to include both a political 
scientist and a lawyer to ensure diversity of professional perspectives. These experts 
prepared draft research papers, posted on the Commission’s website in April 2009 and 
supplied to the Policy Review (Part II) parties; that is, persons who had sought and been 
granted standing for the policy phase of the Commission’s work. Party standing for 
the policy review phase was granted to the Government of Canada, Mr. Schreiber, and 
Democracy Watch. Parties were invited to make written submissions responding to the 
draft expert papers. The Government of Canada and Democracy Watch both did so.

In June 2009 an expert policy forum was held in Ottawa. The agenda for the 
forum, including a list of the participants, is set out at Appendices 18 and 19 of this 
Report. At the June forum, four panels of experts were asked to address a series of 
questions pertaining to the Commission’s Question 14 mandate. Members of the 
first panel, Dr. Turnbull and Dr. Levine, presented their draft papers, responded to 
questions, and participated in the three June panels that followed. Dr. Paul Thomas, 
retained by the Commission to prepare an expert paper on prime ministerial 
correspondence-handling practices but also a scholar on government ethics, also 
participated as a panel member in the first panel.

Joe Wild, executive director of strategic policy with the Treasury Board, a 
government expert on the Conflict of Interest Act, was present during one of the round-
table discussions before the Commission. Mr. Wild played a considerable role in the 
drafting of the Federal Accountability Act.4 In his presentation before the Commission, 
he provided insight into the principles underlying the conflict of interest provisions of 
that Act. I refer to certain of his comments later in this chapter.

A second panel of academic experts – Dr. Ian Greene, York University; 
Dr. Lorne Sossin, University of Toronto; and Professor Kathleen Clark, Washington 
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University in St. Louis, Missouri – offered their views on the matters before the 
Commission and in the draft expert studies, serving as something of a peer review 
panel for the latter documents. These individuals were invited to appear following a 
literature review examining their writings in the area of political ethics and conflicts 
of interest. Again, the Commission endeavoured to include both legal academics 
and social scientists on this panel. Two of the participants – Dr. Sossin and 
Professor Clark – are law school professors, while Dr. Greene is a political scientist. 
Of particular note also, Professor Clark, a professor of law from the United States, 
was invited to offer a vital comparative law perspective.

The third panel forum comprised four ethics commissioners: Mary Dawson, 
federal ethics commissioner; Paul D.K. Fraser, BC conflict of interest commissioner; 
Lynn Morrison, then acting (now appointed) Ontario integrity commissioner; 
and Karen E. Shepherd, then interim (now appointed) federal commissioner of 
lobbying. These individuals examined and juxtaposed their respective mandates 
and provided practical insight into their operations.

Finally, the Commission invited input from a panel of noted former public 
officials who contributed practical insight into the intersection between ethics rules 
and the realities of public life. The four individuals – the Right Honourable Joe Clark, 
former prime minister; Mel Cappe, president, Institute for Research on Public Policy 
and a former clerk of the privy council; Professor Penny Collenette, University of 
Ottawa; and David Mitchell, president, Public Policy Forum – brought to their 
panel a range of professional experience, including service as a prime minister of 
Canada, leadership roles in public policy and academic think-tanks, senior public 
service appointments, positions in the office of former prime ministers, and 
membership in provincial legislature.

In late July 2009 a final hearing was convened with Sue Gray, head of the 
Propriety and Ethics Team in the UK Cabinet Office, and Mary Dawson, federal 
ethics commissioner. They addressed matters that had arisen in the earlier forum 
sessions, particularly the post–public service employment system in the UK and the 
role of education and training in promoting ethics.

The expert policy forum was intentionally informal and was conducted as a 
policy conference rather than as a quasi-judicial hearing. Experts presented rather 
than swore testimony, and discussion took place around a table rather than in front 
of a dais. The discussion included the experts, the parties, the Commissioner, and 
the Commission’s lawyers and research director. I owe all the invited participants a 
sincere debt of gratitude. Their insight and analysis inform much of what follows in 
this final report, and their points of view are described throughout.

Dr. Turnbull and Dr. Levine finalized their expert studies in mid-July 2009, 
and these final documents were supplied to the parties. Parties were given the 
opportunity to make final written submissions on the matters raised in Question 14 
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by the end of July 2009. Democracy Watch did so. All the submissions received 
from parties in the policy phase – as with the factual phase – will be archived on the 
Commission’s website and in Library and Archives Canada.

The balance of this chapter is divided into four parts. In Part I, I provide a brief 
overview of the ethics rules and guidelines of potential relevance to the Commission’s 
mandate. In the second part, I focus on whether these rules and guidelines would 
cover the Mulroney / Schreiber–type dealings, which I describe as a “consultancy 
retainer.” In Part III, I examine whether the rules applicable to politicians as they 
transition from office or after they leave office are sufficient. I make concluding 
observations in Part IV.

Part I –  Today’s Ethics Rules and 
Guidelines

I begin by outlining the aspects of the ethics rules and guidelines that are of potential 
relevance to the Commission’s mandate. My purpose here is to provide a broad 
overview of the ethics architecture at the federal level, and not simply to imply that 
each of the rules discussed below is necessarily of close concern to this Commission 
in pursuing its mandate. This discussion largely reproduces information found in 
the Commission’s December 2008 consultation paper.

Overview
Ethics rules pertaining to politicians at the federal level have evolved since 
Mr. Mulroney took office as prime minister in 1984. In 1985, the Conflict of 
Interest and Post-Employment Code for Public Office Holders (1985 Ethics Code) 
came into effect. It has since been revised by succeeding governments, notably in 
1994, 2004, and 2006, and it is referred to generically in this chapter as the Public 
Office Holder Code or POH Code.

By the end of Mr. Mulroney’s tenure in office (as prime minister until 
June 24, 1993, and as member of parliament until September 8, 1993), the ethics 
rules of relevance to the Commission’s work were also contained in the Parliament 
of Canada Act, and the Criminal Code. The Lobbyist Registration Act, while not 
strictly including ethics rules at the time, has since become more relevant as an 
ethics instrument.5

The content of each of these instruments changed with time. The most sweeping 
renovation came in 2006, with the passage of the Federal Accountability Act. A 
core component of that statute was the Conflict of Interest Act,6 which replaced 
the non-statutory POH Code. A form of POH Code persists in residual form in a 
document issued by the prime minister in 2007: Accountable Government: A Guide 
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for Ministers and Secretaries of State.7 This document includes an annex entitled 
“Ethical Guidelines for Public Office Holders.”

The Federal Accountability Act also introduced changes to what was renamed 
the Lobbying Act, with implications for the federal ethics regime. Of note also is the 
Conflict of Interest Code for Members of the House of Commons (MP Code),8 
which came into effect in October 2004 as part of the Commons Standing Orders. 
The Senate adopted an analogous instrument on May 18, 2005 – the Conflict of 
Interest Code for Senators.*

Figure 11-1 is a chronology showing the sequencing of key federal ethics 
instruments.

Comparative Content
The content of these instruments varies. Table 11-1 sets out the Commission’s 
understanding of the rules and restrictions found in Canada’s federal conflicts of 
interest regime, as it applies to politicians and former politicians.

Figure 11-1: Chronology of Key Federal Ethics Instruments 

* Because the Commission’s mandate does not raise questions about ethics rules specific to senators, the Senate 
code will not be discussed further.

1985 1994 2004 2006 2007 2008

2004: 
Indroduction of 
Conflict of 
Interest Code for 
Members of the 
House of 
Commons

2008: 
Coming into force 
of the amended 
Lobbying Act

1985: 
PM Mulroney’s 
Conflict of 
Interest and 
Post-Employment 
Code for Public 
Office Holders 
(Public Office 
Holder Code)

1994: 
PM Chrétien’s 
version of Public 
Office Holder 
Code

2004: 
PM Martin’s 
version of Public 
Office Holder 
Code

2006: 
PM Harper’s 
version of Public 
Office Holder 
Code

2007: 
Coming into force 
of the Conflict of 
Interest Act

Introduction of 
Conflict of 
Interest Code for 
Members of the 
House of 
Commons

Coming into force 
of the amended 
Lobbying Act

PM Mulroney’s 
Conflict of 
Interest and 
Post-Employment 
Code for Public 
Office Holders 

PM Chrétien’s 
version of Public 
Office Holder 
Code

PM Martin’s 
version of Public 
Office Holder 
Code

PM Harper’s 
version of Public 
Office Holder 
Code

Coming into force 
of the Conflict of 
Interest Act
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Table 11-1: Comparative Content of Federal Ethics Instruments 

Rule

Conflict of Interest and Post-
Employment Code for Public 
Office Holders (POH Code)a

Conflict of 
Interest 

Act  
(2007)b

Conflict of 
Interest Code 
for Members 

of the House of 
Commons (2004)1985 1994 2004 2006

Definition of “conflict of interest” a

Must arrange affairs to avoid conflict of interest a a a a a a

Must recuse oneself where decision creates conflict a a a a

Not to give preferential treatment based on identity 
of person a a a a a

Not to use non-public information to further private 
interest a a a a a a

Not to use position to influence decision-making in 
favour of private interest a a a a a

Not to be influenced in conduct of powers by 
prospects for outside employment a a a a a

Not to accept gifts that might be seen to influence 
office holder a a a a a a

Gifts of a certain value are forfeited to the Crown a a a

Not to accept travel on private aircraft, subject to 
exceptions a a a

Not to be a party to a contract with a public sector 
entity a a

Not to have an interest in a business enterprise 
that is party to a contract with a public sector 
entity

a a

Not to contract on behalf of the government with 
immediate family a a a a

No outside business activities a a a a a

No use of government property for anything other 
than official activities a a a a

No solicitation of funds where would create a 
conflict a a a

No holding of “controlled assets” a a a a a

No circumvention of these rules ac ac a a a a

Compliance with rules as a condition of employment a a a a a

Once a former public office holder, not to act in 
a manner so as to take improper advantage of 
previous public office

a a a a a

Once a former public office holder, not to act for 
someone in connection with any specific matter on 
which acted for government while in public office

a a a a a

Once a former public office holder, not to provide 
advice using non-public information obtained while 
a public office holder

ad a a a a
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Rule

Conflict of Interest and Post-
Employment Code for Public 
Office Holders (POH Code)a

Conflict of 
Interest 

Act  
(2007)b

Conflict of 
Interest Code 
for Members 

of the House of 
Commons (2004)1985 1994 2004 2006

Once a former public office holder, for a cooling-off 
period, not to enter into contract of service with, 
accept appointment to a board of directors of, or 
accept an offer of employment with an entity with 
which had direct and significant dealings for a year 
prior to leaving office

ae ae af af a

Once a former public office holder, for a cooling-
off period, not to make representations to any 
public entityg with which had direct and significant 
dealings for a year prior to leaving office

a a a a a

Once a former public office holder, for a cooling-
off period, not to provide counsel for commercial 
purposes of the recipient concerning programs or 
policies of the former office holder’s department or 
a department with which the former office holder 
had a direct and significant relationship for a year 
prior to leaving office.

a

Once a former minister, for a cooling-off period, 
not to make representations to a former ministerial 
colleague who remains a minister

a a a

For certain senior public office holders (including 
ministers), no lobbying for five years a

a 
(under the  

Lobbying Act)

The 1985 Conflict of Interest and Post-Employment Code is referred to in Chapter 9 as the 1985 a 
Ethics Code. In this chapter, it and its successors are referred to generically as the POH Code.
Enacted as part of the b Federal Accountability Act, SC 2006, c. 9.
Language confines non-circumvention rule to selling or transferring assets to family members or c 
other persons for the purposes of circumvention.
This obligation is, however, found in the objects portion of the Code, not in the formal obligations d 
portion.
Refers only to “accept … employment” and not “offers” of employment or “contracts of service.”e 
Refers to “services contracts” rather than “contract of service” and does not include “offers” of f 
employment.
The 1985 and 1994 Codes prohibited representations to “any department” rather than to “any g 
public entity.”

At present, the instruments applicable to an MP with a ministerial post are the 
Conflict of Interest Act, the Lobbying Act, the MP Code, the Parliament of Canada Act, 
and the Criminal Code. These instruments apply to different (although overlapping) 
categories of public officials, and impose varying requirements.

The ConfliCt of interest ACt and the lobbying ACt

The Conflict of Interest Act is the most detailed (and most recent) instrument. It applies 
to “public office holders” – a defined term that includes mostly senior executive branch 
officials, including “a minister of the Crown” (section 2).

Table 11-1: Comparative Content of Federal Ethics Instruments 
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Definition of Conflicts of Interest
The Conflict of Interest Act, section 4, imposes specific prohibitions on the activities of 
public office holders, designed to eliminate “conflicts of interest.” A conflict of interest 
exists where a public office holder “exercises an official power, duty or function that 
provides an opportunity to further his or her private interests or those of his or her 
relatives or friends or to improperly further another person’s private interests.” There is 
no limit on what might constitute a “private interest,” although the Conflict of Interest 
Act in section 2 excludes interests that are general, affect the public office holder as one 
of a broad class of individuals, or concern remuneration or benefits received in return 
for employment as a public office holder.

Sample Prohibitions
The Conflict of Interest Act, section 15, precludes certain specific actions. For example, 
most public office holders are barred from engaging in employment or the practice 
of a profession, managing or operating a business or commercial activity, or serving 
as a paid consultant while in office. They must arrange their affairs to avoid conflicts 
of interest (section 5). They may not make an official decision, or participate in that 
decision, if they know, or should know, that in doing so they would be in a conflict of 
interest (section 6).

Public office holders are also prohibited from giving “preferential treatment” in 
exercising their official powers, duties, or functions to anyone “based on the identity 
of the person or organization” representing that entity (section 7). Similarly, no 
public office holders can use information obtained through their office and not 
available to the public to further (or seek to further) their private interests, or those 
of relatives or friends. Nor can they use this information to further (or seek to 
further) “improperly” another person’s private interests (section 8). The Conflict of 
Interest Act, section 9, also bars the office holder from using his or her position 
to influence another official to further these private interests. In addition, there 
are rules on receiving gifts and complimentary travel, entering into contracts with 
public sector agencies, and fundraising.

It is worth noting that these concrete rules are augmented by more general 
obligations in the “Ethical Guidelines for Public Office Holders” annex, included in 
the prime minister’s Accountable Government document. The guidelines specify, among 
other things, that public office holders are to “act with honesty and uphold the highest 
ethical standards so that public confidence and trust in the integrity, objectivity and 
impartiality of the government are conserved and enhanced.” They also have an 
obligation to “perform their official duties and arrange their private affairs in a manner 
that will bear the closest public scrutiny, an obligation that is not fully discharged by 
simply acting within the law.” Public office holders must “make decisions in the public 
interest and with regard to the merits of each case,” and they shall not “directly or 
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indirectly use, or allow the use of, government property of any kind, including property 
leased to the government, for anything other than officially approved activities.”9

Disclosure and Divestment Rules
The Conflict of Interest Act also includes detailed rules obliging disclosure to the ethics 
commissioner (and, in some cases, obliging a public declaration) of, among other 
things, public office holders’ assets. In some cases, public office holders must divest 
themselves of those assets. The core disclosure and divestment rules are summarized 
in Table 11-2.

Table 11-2:  Asset Disclosure and Divestment Rules for Reporting Public 
Office Holders Under the ConfliCt of interest ACt

Class Asset

Confidential 
Disclosure

Within 60 days of appointment, a confidential disclosure is made to the Conflict of Interest and Ethics 
Commissioner of:

 All assets and liabilities (direct and contingent) of office holder; ministers must include similar •	
information on family members;
 All income during the 12 months before appointment and all income the public office holder is •	
entitled to receive for 12 months after appointment; ministers must include similar information 
on family members;
 Benefits from a contract with a public service entity the public office holder (or his or her family •	
members or a private corporation or partnership in which he, she, or his or her family has an 
interest) is entitled to receive for 12 months after the appointment;
 Certain outside activities (e.g., business activities, involvement in charitable activities) from •	
two years before becoming an office holder; ministers must include outside activities of family 
members. 
 Within 30 days of any material change in the above, a confidential report is made to the Conflict 
of Interest and Ethics Commissioner. 
 Within 30 days, gifts exceeding $200 in a single year from any one person other than a family 
member or friend shall be disclosed to the Conflict of Interest and Ethics Commissioner.

Public 
Declarations 

Within 120 days of appointment, the public office holder must publicly declare all assets that are neither 
“controlled” nor “exempted.” Ministers must also publicly disclose all liabilities in excess of $10,000.

Within 120 days of appointment, the public office holder must publicly declare whether he or she is a 
director or officer in a charitable, philanthropic, non-commercial, or Crown corporation. 

Within 60 days of a recusal done to avoid a conflict of interest, the public office holder must make a public 
declaration describing in sufficient detail the conflict of interest that was avoided.

Within 30 days of receipt by the public office holder or a family member of a gift or other advantage with 
a value of $200 or more from anyone other than a friend or relative, the public office holder must make a 
public declaration describing the gift or advantage and the circumstances under which it was accepted.

Within 30 days of accepting travel in a manner that falls within the permitted exceptions contained in the 
Act, a minister must make a public declaration describing the travel and circumstances.

Mandatory 
Divestment 
(Controlled 
Assets)

Within 120 days of appointment, the public office holder must divest him or herself of controlled assets by 
selling them in an arm’s length transaction or placing them in a blind trust.

Controlled assets are those whose value “could be directly or indirectly affected by government decisions 
or policy,” including:

 publicly traded securities of corporations and foreign governments, whether held individually or •	
in an investment portfolio account;
 self-administered registered retirement savings plans, self-administered registered education •	
savings plans, and registered retirement income funds, if composed of at least one asset that 
would be considered “controlled” if outside the plan or fund;
 commodities, futures, and foreign currencies held or traded for speculative purposes; and•	
stock options, warrants, rights, and similar instruments.•	
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Class Asset

Exempt Assets 
and Interests

Assets and interests for the private use of public office holders and their families and assets that are not of 
a commercial character, including:

 Residences, recreational property, and farms used or intended for use by public office holders •	
or their families;
Household goods and personal effects;•	
Works of art, antiques, and collectibles;•	
Automobiles and other personal means of transportation;•	
Cash and deposits;•	
 Canada savings bonds and other similar investments issued or guaranteed by any level of •	
government in Canada or agencies of those governments;
 Registered retirement savings plans and registered education savings plans that are not self-•	
administered or self-directed;
Investments in open-ended mutual funds;•	
Guaranteed investment certificates and similar financial instruments;•	
 Public sector debt financing not guaranteed by a level of government, such as university and •	
hospital debt financing;
Annuities and life insurance policies;•	
Pension rights;•	
Money owed by a previous employer, client, or partner; •	
 Personal loans receivable from the public office holder’s relatives, and personal loans of less •	
than $10,000 receivable from other persons if the public office holder has loaned the moneys 
receivable; 
Money owed under a mortgage of less than $10,000; •	
 Self-directed or administered registered retirement savings plans, self-administered registered •	
education savings plans, and registered retirement income funds composed exclusively of 
assets that would be considered exempt if held outside the plan or fund; and,
 Investments in limited partnerships that are not traded publicly and whose assets are exempt •	
assets.

Source: Conflict of Interest Act, s. 20 et seq. 

Post-Employment Rules
Of particular importance to this Commission, the Conflict of Interest Act regulates post-
employment activities – that is, what public office holders may do once they leave office.

While still in public office, public office holders must not permit themselves to be 
influenced in their official activities “by plans for, or offers of, outside employment” 
(section 10). Reporting public office holders must disclose all “firm offers” of outside 
employment to the ethics commissioner within seven days (section 24). Similarly, 
acceptance of an offer of outside employment must be disclosed to the ethics 
commissioner within seven days. Ministers who accept such an offer must also report 
this fact to the prime minister (section 24).

The Conflict of Interest Act also seeks to regulate conduct once the person has left 
public office. Some of these rules are permanent; that is, they endure for an indefinite 
period of time. These rules apply to all former public office holders, as that concept is 
defined in the Act.

Thus, the Act specifies in section 33 that “[n]o former public office holder shall act 
in such a manner as to take improper advantage of his or her previous public office.” 
More specifically, it prohibits the former office holder from acting for a person in 

Table 11-2:  Asset Disclosure and Divestment Rules for Reporting Public 
Office Holders Under the ConfliCt of interest ACt (Continued)
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respect to any specific matter in relation to which the former public office holder had 
acted for, or provided advice to, the government. Similarly, the former public office 
holder may not give advice to a client, business associate, or employer using non-public 
information obtained by virtue of the office holder’s former position (section 34). 
There is no time limitation on the public office holder’s obligations under these rules.

The Conflict of Interest Act also imposes “cooling-off” periods – additional 
prohibitions that endure for a limited period of time. These rules apply to “reporting” 
public office holders, as that term is defined in the Conflict of Interest Act. The difference 
between reporting and non-reporting public office holders is not of concern for this 
Report. Both classes include ministers (and ministerial staff who work on average 15 
hours or more a week).

For ministers, the cooling-off period is two years. For other reporting public office 
holders, it is one year. During the cooling-off period, former reporting public office 
holders may not enter into (among other things) a contract of service (that is, an 
employment contract) with, accept an appointment to a board of directors of, or accept 
an offer of employment with an entity with which they had “direct and significant 
official dealings” for one year before their departure from office. Similarly, they may not 
make representations on behalf of any entity to a public agency with which they had 
“direct and significant official dealings” for one year before their departure from office. 
This rule is supplemented for former ministers: they may not make representations to 
a current minister who was a former ministerial colleague (section 35).

The Lobbying Act augments the post-employment rules contained in the Conflict of 
Interest Act. Under the Lobbying Act, certain “designated” public office holders – including 
ministers – may not lobby for five years after leaving office. Thus, the former minister 
may not (for payment and on behalf of a client) arrange a meeting between a public 
office holder and another person; or (for payment and on behalf of a client or, in some 
instances, an employer) communicate with a public office holder in respect of a number 
of public policy initiatives. The latter include the promulgation of a statute or making of 
a regulation, the development or amendment of any government policy or program, or 
the awarding of any “grant, contribution, or other financial benefit by or on behalf” of 
the government or, in the case of consultant lobbying, awarding of a contract.10

MP Code and the PArliAment of CAnAdA ACt

Members of parliament are governed by a separate instrument, appended to the 
Standing Orders of the House of Commons – the Conflict of Interest Code for 
Members of the House of Commons (referred to in this Report as the MP Code). 
This is not a legislative instrument – that is, it was never introduced as a bill, assessed 
by both the Commons and the Senate, and accorded royal assent. Rather, it is a set 
of rules created by the Commons as a manifestation of its inherent parliamentary 
privilege to discipline its own membership.
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The MP Code applies to “all Members of the House of Commons when carrying 
out the duties and functions of their office as Members of the House, including 
Members who are ministers of the Crown or parliamentary secretaries” (section 4). It 
applies, therefore, to ministers, at least when acting in their parliamentary capacity – 
for example, voting on a measure in the House of Commons. Ministers and regular 
MPs are, however, treated differently under the MP Code: MPs who are not ministers 
may carry on a business or engage in employment in a profession. This authorization 
is subject to the requirement that, in so acting, MPs must remain able to fulfill their 
obligations under the MP Code (section 7).

The conflict of interest rules in the MP Code are broadly similar to (although 
less numerous than) those found in the Conflict of Interest Act and are directed at 
precluding MPs from exercising their functions in a manner that favours their private 
interests (or those of relatives) or improperly favours the private interest of some other 
party. Unlike the Conflict of Interest Act, the MP Code defines the term “furthering 
private interest.” Furthering a private interest exists when the member’s actions result, 
directly or indirectly, in any of the following:

an increase in, or the preservation of, the value of the person’s assets;(a) 
the extinguishment, or reduction in the amount, of the person’s liabilities;(b) 
the acquisition of a financial interest by the person;(c) 
an increase in the person’s income from a source referred to in subsection  (d) 
21(2) [income from employment, a contract or a business];
the person becoming a director or officer in a corporation, association or trade  (e) 
union; and
the person becoming a partner in a partnership.(f ) 

Also of note, the Parliament of Canada Act, section 41, bars MPs from receiving 
or agreeing to receive any compensation for services to any person “in relation to 
any bill, proceeding, contract, claim, controversy, charge, accusation, arrest or other 
matter before the Senate or the House of Commons or a committee of either House; 
or … for the purpose of influencing or attempting to influence any member of either 
House.” Violation of this prohibition is an offence, potentially disqualifying the MP 
from sitting in the House of Commons or holding any position in the federal public 
administration for five years.

The MP Code imposes substantial disclosure requirements, obliging MPs to report 
their and their family members’ most important assets to the ethics commissioner. A 
summary of this disclosure is available for public inspection.

A significant distinction in the rules governing MPs (as compared to senior 
executive branch officials under the Conflict of Interest Act) is that neither the MP Code 
nor the Parliament of Canada Act includes rules on post-employment of the sort found 
in the Conflict of Interest Act.
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CriminAl Code

The Commission has no mandate to examine criminal law matters; however, for 
completeness, I note that the Criminal Code is among Canada’s ethics rules and 
guidelines. Provisions of the Code prohibit the most serious forms of unethical conduct 
by public officials, including politicians. For instance, section 119 of the Criminal 
Code criminalizes the actual or attempted bribing of (or acceptance of a bribe by) 
“members of Parliament.” Other sections extend to “officials,” a term defined broadly 
to include all those who hold a government office or who are appointed or elected 
to “discharge a public duty” (section 118). The Criminal Code, section 122, makes 
fraud or “breach of trust” committed in connection with an official’s duties a crime. 
The Code also criminalizes what is colloquially known as “influence peddling” – in 
essence, the selling of, or offering to sell, influence with the government for a fee. The 
influence-peddling provision applies to anyone who gives, offers, or agrees to give or 
offer (or any official who demands, accepts, or offers or agrees to accept) a reward as 
payment for selling influence, whether or not the official actually has the power to 
influence a government decision (section 121).

Enforcement and Administration
Enforcement of the criminal provisions discussed above – including the Criminal Code 
and the Parliament of Canada Act – is a police matter. The Conflict of Interest Act and 
the MP Code are administered by a special official, the ethics commissioner.

The Governor in Council (in essence, the federal cabinet) appoints the ethics 
commissioner, “after consultation with the leader of every recognized party in the 
House of Commons and approval of the appointment by resolution of that House.”11 
The ethics commissioner must be a former judge; someone who has served on a 
government board, commission, or tribunal and who has, in the federal cabinet’s view, 
relevant expertise; or a former Senate ethics officer or former ethics commissioner.* 

He or she enjoys substantial security of tenure – he or she is appointed for seven years 
(with the possibility of renewal for an additional seven years) during “good behaviour.” 
The ethics commissioner may be removed for cause by the Governor in Council on 
address of the House of Commons.12

Under both the Conflict of Interest Act and the MP Code, the ethics  
commissioner administers the disclosures made by public officials of their assets.  
As required by the Conflict of Interest Act (section 28 et seq.), he or she reviews these 
disclosures annually and may order the public office holder to take certain steps to 
bring them into compliance with the Act – including recusals on certain matters 
or divestment.13

* The former ethics commissioner was the office in existence before the enactment of the Federal Accountability 
Act and creation of the position Conflict of Interest and Ethics Commissioner.
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The ethics commissioner also has responsibilities in relation to the post-
employment rules. A former public office holder must notify the ethics commissioner 
of any lobbying he or she does during the cooling-off period (section 37). More 
generally, the ethics commissioner assesses compliance with all the post-employment 
rules, and, if he or she concludes that there has been non-compliance, the commissioner 
may order that current public office holders have no dealings with the former official 
(sections 40–41). The ethics commissioner is also authorized to relax some of the post-
employment restrictions for certain former public office holders should a number of 
listed criteria linked to the public interest be met.14

Charged with giving confidential advice to the prime minister and individual 
public office holders concerning compliance with the Act, the ethics commissioner 
also investigates complaints of non-compliance made by a senator or a member of 
parliament “who has reasonable grounds to believe that a public office holder or former 
public office holder has contravened this Act” (section 44). The ethics commissioner 
may also initiate his or her own investigation where he or she has “reason to believe 
that a public office holder or former public office holder has contravened” the Act 
(section 45). The ethics commissioner reports any findings to the prime minister, to 
the complainant (where applicable), to the public office holder in question, and also 
to the public (sections 44 and 45). The conclusions of the ethics commissioner that “a 
public office holder or former public office holder has or has not contravened this Act 
may not be altered by anyone but is not determinative of the measures to be taken as 
a result of the report” (section 47).

The ethics commissioner’s responsibilities under the MP Code are broadly 
analogous. He or she administers the disclosure process, is empowered to issue opinions 
on compliance questions to inquiring MPs, and investigates complaints concerning 
non-compliance made by MPs (or may investigate on his or her own initiative). 
The commissioner’s findings concerning investigations are tabled in the House of 
Commons, and the matter may then be debated in the House of Commons.

Penalties
Penalties under the instruments described above vary. They include disqualification 
from sitting as an MP (for violation of the Parliament of Canada Act), potentially 
significant fines (for Criminal Code violations or the limitations on post–public office 
lobbying under the Lobbying Act), or terms of imprisonment (Criminal Code and 
Lobbying Act violations).

There are comparatively few formal sanctions for violations of the Conflict of 
Interest Act or the MP Code. Although the Conflict of Interest Act imposes modest 
fines on a public office holder for violations of disclosure obligations,15 it is silent on 
penalties for other instances of non-compliance with the Act. Ultimately, the sanctions 
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imposed on a non-compliant public office holder are a matter for the prime minister 
to decide. Similarly, the imposition of penalties for violation of the MP Code lies in 
the hands of MPs themselves. As a manifestation of Parliament’s inherent privileges, 
MPs are entitled to vote disciplinary measures on their colleagues.

Hypothetical Application of Ethics Rules
As is apparent from the foregoing discussion, different rules apply to different officials, 
and an official whose status changes with time would be subject to a variety of different 
standards over the course of his or her career. For my purposes, I believe it is helpful, 
for the sake of illustration, to situate the general discussion of federal ethics rules in a 
more specific context: the rules as they would apply to a member of parliament who 
becomes prime minister and who then resigns after a year to sit again as a regular 
member of parliament for one year before leaving public life entirely. Table 11-3 sets 
out my understanding of how the rules would apply in this example.
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Part II –  Application of Today’s Rules 
Question 14 of the Commission’s Terms of Reference first requires the Commission 
to determine whether the rules discussed above would “cover” business and financial 
dealings of the sort that arose between Mr. Mulroney and Mr. Schreiber in the early 
1990s if they took place today. This section addresses that issue, first, by expanding 
on the scope of the Commission’s focus, and, second, by analyzing the existing law’s 
coverage in relation to such an affair.

Consultancy Retainer
In Chapter 6, I found that Mr. Mulroney entered into an agreement with 
Mr. Schreiber on August 27, 1993, and that, pursuant to that agreement, 
Mr. Schreiber retained Mr. Mulroney’s services to promote the sale of military 
vehicles produced by Thyssen in the international market. I also found that no 
agreement was reached at the Harrington Lake meeting on June 23, 1993. As to the 
payment, I was unable to make a finding, given the dearth of independent evidence, 
as to whether Mr. Mulroney was paid $225,000, as he asserted, or $300,000, as 
Mr. Schreiber asserted, but I found that he was paid at least $225,000 cash in 
Canadian $1,000 bills. I was also unable to find that Mr. Mulroney rendered any 
services in exchange for the money paid to him.

For the purposes of the first task assigned the Commission by Question 14, 
therefore, the starting point is a transaction in which a sitting member of parliament 
enters into an agreement to act for a businessperson at the international level and 
receives cash payments pursuant to that agreement while still a member of parliament. 
For the purpose of the analysis that follows, I shall style this arrangement a “consultancy 
retainer.” This arrangement is, in legal terms, a “contract for services” – that is, a contract 
between a client and an independent contractor in business for his or her own account. 
It is not a “contract of service,” an alternative name for a formal employment/employee 
arrangement in which a person becomes an employee of an employer. The distinction 
between contracts “for” and “of” service is widely recognized in the common and 
statutory law and becomes important in the analysis that follows. As will be discussed, 
the nature of the relationship between that businessperson and the prime minister, 
the precise subject matter of the consultancy retainer and the timing of any payment 
under it, and how and where the prime minister acts in pursuing the businessperson’s 
interest all affect the reach and applicability of Canada’s current ethics rules.

It is important to include a disclaimer at this point. Question 14 clearly asks the 
Commission to take the facts associated with the transaction between Mr. Mulroney and 
Mr. Schreiber and juxtapose them against today’s ethics rules and guidelines. This is an 
entirely hypothetical exercise. The current rules and guidelines are just that – current. 
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They do not apply retroactively. I do not imply, either expressly or by implication, that 
these rules actually governed or applied to the events that took place in the 1990s. I 
have analyzed the rules applicable to that era in Chapter 9 of my Report, which deals 
with the appropriateness of Mr. Mulroney’s conduct and the ethics regime in place at 
the time. Again, the sole focus in this Part is to determine whether today’s rules would 
cover a situation analogous to that existing for Mr. Mulroney and Mr. Schreiber in the 
1990s – what I have styled a “consultancy retainer.”

Interpretation of Ethics Rules
I also think it important, at the outset, to underscore the approach I intend to apply 
in interpreting Canada’s federal ethics rules in relation to these matters. I begin by 
observing that it appears that neither the courts nor the ethics commissioner has 
definitively interpreted most of the provisions in Canada’s ethics laws. Nor, for the 
most part, is there a useful legislative history illuminating the meaning of the many 
specific terms requiring interpretation. I am obliged, therefore, to develop my own 
interpretation of these rules. In doing so, I am guided by four considerations.

First, I assess the ethics rules with a close eye to the specific mandate set out in 
Question 14 – the applicability of these rules to a consultancy retainer of the sort 
at issue in the factual portion of this Report. The Terms of Reference ask whether 
the current rules “would have covered” such a transaction. The expression “covered” 
is broad. An action may be “covered” by a rule in the sense that the rule applies to 
those factual circumstances, even if, in the end, the substance of that action does 
not violate the rule. I do not confine my interpretation, therefore, to assessing those 
instances where a consultancy retainer would transgress today’s ethics rules. I also offer 
my interpretation of how and when consideration of those rules would be triggered by 
such a transaction.

Second, in construing the provisions in the Conflict of Interest Act, I am guided by 
various rules of statutory interpretation. As the Supreme Court of Canada has directed: 
“Today there is only one principle or approach, namely, the words of an Act are to be 
read in their entire context and in their grammatical and ordinary sense harmoniously 
with the scheme of the Act, the object of the Act, and the intention of Parliament.”16 
I also rely on section 12 of the federal Interpretation Act, which stipulates that every 
Act “is deemed remedial” and directs that every Act “shall be given such fair, large and 
liberal construction and interpretation as best ensures the attainment of its objects.”17

The remedial purpose of the Conflict of Interest Act is underscored in the statute 
itself, which states at section 3 as one of its purposes “minimiz[ing] the possibility of 
conflicts arising between the private interests and public duties of public office holders 
and provid[ing] for the resolution of those conflicts in the public interest should they 
arise.” The Act accordingly attracts the “general rule of statutory interpretation that 



485CHAPter 11: trust, etHiCs, And inteGrity

accords remedial statutes a ‘large and liberal’ interpretation,”18 one that best supports 
the securing of its objectives.19

Third, in keeping with this canon of statutory interpretation, I find it useful to 
construe the ethics rules in a purposive manner; that is, I examine these rules with an 
eye to what I believe to be their objectives. As noted, the Conflict of Interest Act itself 
specifies its objectives. Those objectives, however, are often too general to guide specific 
interpretations of particular words. In the absence of a clear legislative history illuminating 
the specific meaning of individual terms, I must rely on common sense and judgment. In 
applying my judgment, I find particularly instructive the purposive structure developed 
by Dr. Turnbull in her expert report on post–public service employment rules and the 
concepts she terms “influence,” “ingratiation,” “profiteering,” and “switching sides.”20 

Fourth the evidence at the expert policy forum is also of utility in understanding 
the purpose of ethics rules. As many of the experts and panellists who appeared before 
the Commission underscored, ethics rules are aimed at generating public trust in 
public office holders. To do so, they pursue a number of objectives. Although not 
every expert and panellist I consulted offered up the same list of considerations, the 
objectives identified include:

Clarity•	 : Ethics rules clarify standards for public office holders and concretize 
public expectations of these office holders. I note that the Conflict of Interest Act 
itself at section 3(a) lists as a purpose establishing “clear conflict of interest and 
post-employment rules for public office holders.”
Consensus•	 : Ethics rules may reflect consensus among public office holders about 
what sorts of behaviour are acceptable and foster a shared culture of ethics.
Public commitment and education: •	 Ethics rules are a means of communicating 
to the public the premium public office holders put on ethics. They may also be 
political tools meant to show resolve and response in the wake of an ethics crisis 
or scandal. Ethics rules also alert those to whom they apply of potential conflicts.
Transparency•	 : Ethics rules, in their substance, create transparency on the 
nature of public office holders’ relationships and interests in an effort to foster 
public trust.
Restrict opportunities for impaired interest•	 : Ethics rules protect the public interest 
by reducing the prospect that public office holders will conduct their duties in a 
private interest.

Some experts and panellists contested whether ethics rules in fact succeed in 
creating a culture of ethics and in enhancing public trust, a matter I return to in 
Part III of this chapter. For the purposes of this Part, however, I accept that the 
purposes and objectives noted above characterize ethics rules.

I am also guided by past practice in interpreting ethics rules. I note that courts 
interpreting the former Conflict of Interest and Post-Employment Code for Public 
Office Holders (and its public service equivalent) have established demanding standards 
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for those governed by these instruments. Writing for the majority of the Supreme 
Court of Canada in R. v. Hinchey, where the Court was examining the application of 
Criminal Code anti-corruption provisions, Justice Claire L’Heureux-Dubé commented: 
“[G]iven the heavy trust and responsibility taken on by the holding of a public office 
or employ, it is appropriate that government officials are correspondingly held to codes 
of conduct which, for an ordinary person, would be quite severe.”21

In Canada (Attorney General) v. Assh,22 a 2006 decision of the Federal Court 
of Appeal examining the conflict of interest code for the public service, the court 
emphasized the “object of enhancing the public’s confidence in the integrity of the 
public service” in giving that instrument a demanding reach. This approach was also 
adopted by the Federal Court Trial Division (as it then was) in an earlier case, LGS 
Group Inc. v. Canada (Attorney General).23

These authorities suggest that ethics rules should be read broadly and generously 
to impose expansive obligations on public office holders. Yet, for the reasons discussed 
later, it is also my view that the interpretation of the sometimes highly general rules 
should not be so sweeping as to preclude viable post-employment careers for former 
public officials. In support of this view, I note that the Conflict of Interest Act, section 3, 
also states as among its purposes: to “encourage experienced and competent persons 
to seek and accept public office” and “facilitate interchange between the private and 
public sector.” As discussed below, I am not persuaded that the rules at present deter 
entry into public life of such persons, or deny the anticipated private / public sector 
“interchange.” I accept, however, that, if the rules were to be interpreted too restrictively, 
they could have such an effect.

I turn now to the applicability of the present rules to consultancy retainers.

Applicability of Today’s Ethics Rules to a 
Consultancy Retainer
As noted, the Commission retained two experts – Dr. Lori Turnbull and 
Dr. Gregory Levine – to assist in assessing Canada’s federal ethics rules and guidelines. 
Both concluded that the current rules would – or at least could – cover a consultancy 
retainer of the sort at issue in this final report, if it took place today. Much, however, 
would hinge on the interpretation of a number of uncertain provisions in the current 
rules. It is fair to say, also, that the two experts differed in their enthusiasm for curing 
these uncertainties, and their suggestions are discussed in Part III of this chapter.

The attorney general, in his submissions on behalf of the Government of Canada, 
agreed that the current ethics rules could cover the business dealings between 
Mr. Schreiber and Mr. Mulroney if the events had occurred today.24 Democracy 
Watch’s submissions do not expressly address this question. Its submissions seem to be 
directed less at examining whether the current ethics rules could cover a consultancy 



487CHAPter 11: trust, etHiCs, And inteGrity

retainer than at questioning whether they do so well enough. Mr. Schreiber made no 
submissions on any of the issues raised in Part II.

In setting out my own conclusions on the reach of the current rules, I find it useful 
to refer to the framework set out by Dr. Levine in his study. As the term I have used 
suggests, I shall follow Dr. Levine’s sensible approach in his expert study and envisage 
a consultancy retainer as involving a “retainer” to provide services. In this case, the 
services were to be provided in the future, but payment was made (at least in part) in 
advance of the services (although not while the prime minister was still in executive 
office). The retained individual is not an employee, in the formal common law sense 
of the term, but instead an independent contractor. Given these contours, I approach 
the question before me with an eye to three specific scenarios, as follows:

Offer of a consultancy retainer to a sitting prime minister: I concluded in •	
Chapter 6 that no consultancy retainer was offered by Mr. Schreiber to 
Mr. Mulroney while he was still prime minister. Nevertheless, for the purposes 
of my analysis of the current ethics regime, I believe it is useful to canvass the 
implications of a consultancy retainer being offered to a sitting prime minister by 
a private third party.
Entry into consultancy retainer agreement with a sitting MP: Can an MP who •	
was formerly a prime minister enter into a consultancy retainer agreement?
Performance of consultancy retainer by former prime minister:•	  Does the subject 
matter of the consultancy retainer agreement matter? Is one kind of work  
acceptable but not another? Does it matter if the retainer was for work with 
a foreign entity or government rather than for work directed at the Canadian 
government?

Offer of a Consultancy Retainer to a Sitting Prime Minister
In this first scenario, the prime minister is still in office and thus is subject to the 
rules and guidelines applicable to serving public office holders, most especially those 
in the Conflict of Interest Act. All the rules described in Part I above are of potential 
application. To summarize the most relevant of these rules:

The prime minister must arrange his or her affairs to avoid conflicts of interest •	
(section 5).
The prime minister may not make an official decision or participate in that •	
decision if he or she knows, or should know, that in doing so he or she would be 
in a conflict of interest (section 6).
The prime minister is prohibited from giving “preferential treatment” in •	
exercising his or her official powers, duties, or functions to anyone “based on the 
identity of the person or organization” representing the entity that is receiving 
the preferential treatment (section 7).
The prime minister may not use information obtained through his or her •	
office and not available to the public to further (or seek to further) his or her 
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private interests, or those of relatives or friends. Nor can he or she use this 
information “improperly” to further (or seek to further) another person’s 
private interests (section 8).
The •	 Conflict of Interest Act also bars the prime minister from using his or her 
position to influence another official to further these private interests (section 9). 
Notably, a consultancy retainer, once offered, may constitute one of these private 
interests that the prime minister must not advance in his or her official functions.

In addition to these general rules, there are several specific expectations that 
are more closely correlated to the sort of consultancy retainer at issue in this 
Commission and that require more detailed examination.

Sections 10 and 24 of the Conflict of Interest Act
Section 10 of the Conflict of Interest Act admonishes public office holders “not to be 
influenced in the exercise of an official power, duty or function by plans for, or offers 
of, outside employment.” The purpose of section 10 is obvious. It falls within the 
category of what Dr. Turnbull calls an anti-ingratiation rule.

In an expert paper authored for the Organisation for Economic Co-operation 
and Development (OECD), Professor Kenneth Kernaghan describes the public policy 
justification for such a measure:

While individuals are still working for government, they can take measures to improve 
their future employment prospects outside government. They can give preferential 
treatment, in such forms as grants, subsidies or lax rule enforcement, to outside 
organisations. This offence is often described as “going soft” on particular clients in 
the performance of one’s official responsibilities. Officials performing regulatory roles 
(e.g. police, environmental protection officials) are in an especially good position to 
take advantage of their public office in this fashion. Involvement in this offence is 
facilitated by the well-known phenomenon of “regulatory capture” according to which 
regulatory officials whose mandate is to seek the public interest end up favouring the 
interests of those being regulated – and in some cases favouring their own interests in 
future employment over their official duties.25

Particularly egregious forms of ingratiation rise to the level of a criminal offence. 
As noted earlier in this chapter, the Criminal Code criminalizes “influence-peddling” 
– an offence designed to “prevent government officials from taking benefits from a 
third party in exchange for conducting some form of business on that party’s behalf 
with government.”26 Influence-peddling arises where the accused official intentionally 
demands or accepts a “loan, reward, advantage or benefit of any kind for himself, herself 
or another person” as recompense for “cooperation, assistance or exercise of influence 
in connection with the transaction of business with or relating to the government.”27

Other forms of favouritism might not rise to the level of influence-peddling but 
could fall within the scope of section 10 of the Conflict of Interest Act, which states: 
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“No public office holder shall allow himself or herself to be influenced in the exercise 
of an official power, duty or function by plans for, or offers of, outside employment.” 
I believe that this admonishment is clear: a public office holder may not act in a 
manner to curry favour with prospective post–public service employers. This is true 
even if the offer of post–public office employment does not take place, since there is no 
requirement in section 10 that the offer be “firm.” Moreover, section 10 may be engaged 
even if discussions or negotiations concerning post–public service employment have 
not yet commenced, since section 10 refers to “plans for … outside employment.” 
“Plans” include intentions that may simply be a gleam in the eye of the public office 
holder and not yet manifest in any other manner.

Also of note are the disclosure rules in subsection 24(1): “A reporting public office 
holder shall disclose in writing to the Commissioner within seven days all firm offers 
of outside employment.” Unlike section 10, subsection 24(1) is triggered by a “firm” 
offer. During the expert policy forum, the ethics commissioner told the Commission 
that she views a “firm offer” as meaning “a serious offer” that is “something less than 
a legally binding agreement” and “something more than preliminary discussions.” 
The ethics commissioner also noted, “[a] firm offer, for example, would result from 
serious negotiations with respect to a defined position.”28 Subsection 24(2), for its 
part, requires “reporting” public office holders to disclose any acceptance of “an offer 
of outside employment” to the ethics commissioner (among possible other individuals) 
within seven days. Notably, in the Conflict of Interest Act, section 2, the definition of 
“public office holders” and “reporting public office holders” includes ministers of the 
Crown (and therefore the prime minister).

Read together, these provisions anticipate that existing ministers may seek, receive, 
and accept offers concerning post–public service “employment,” subject to the obligation 
that these plans and offers not affect their actions as public office holders and that “firm” 
and accepted offers be disclosed. Put another way, post–public service arrangements 
may be made by the minister as long as his or her obligations under the Conflict of 
Interest Act are respected. Dr. Levine also reached this conclusion in his study.

One question considered in Dr. Levine’s study was the meaning of “employment.” 
Specifically, are these rules confined to circumstances in which a public office holder 
is offered or has plans for a formal employee / employer relationship, or does it also 
extend to other arrangements – for example, plans or offers relating to work as a 
paid consultant? Dr. Levine concluded that “employment” in these contexts must be 
broadly construed:

It would seem almost pointless in the context of an ethics code or ethics law to prohibit 
or inhibit only those employment relations defined narrowly as waged positions and to 
allow individuals to take other forms of paid work such as consulting or professional 
work. The potential for conflict of interest and conflict of duty is surely just as great 
with the latter type of work.29
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I understand Dr. Levine’s concern. However, the Act is awkwardly drafted if 
“employment” is intended in a broad rather than a technical sense. I note that, 
in the other sections where employment relationships are regulated, the Act 
regularly supplements reference to employment with wording on “contracts” and 
paid consultant work. For instance, section 14 provides: “No public office holder 
who otherwise has the authority shall, in the exercise of his or her official powers, 
duties and functions, enter into a contract or employment relationship with his or her 
spouse, common-law partner, child, sibling or parent.” Section 15 distinguishes 
between engaging in employment and serving as a paid consultant.

There is reason to believe, therefore, that sections 10 and 24 do not cover 
contracts for services of a sort at issue in a consultancy retainer. If so, this is a 
critical flaw in the current Act. In light of this problem, I believe that the Conflict 
of Interest Act must be amended to clarify that these sections apply to contracts for 
services30 – a matter to which I return in Part III of this chapter. I examine in more 
detail the issue of “contracts for services” below.

Section 15 of the Conflict of Interest Act
The scope of another key provision of the Conflict of Interest Act – section 15 – 
is somewhat different. Although section 24 recognizes that post–public office 
employment may be contemplated, sought, offered, and accepted under the Act, 
section 15 provides that broad classes of work cannot be performed while the 
individual is still in public office. Subsection 15(1) reads, in part:

No reporting public office holder shall, except as required in the exercise of his or 
her official powers, duties and functions,

engage in employment or the practice of a profession;(a) 
manage or operate a business or commercial activity;(b) 

…
serve as a paid consultant; …( ) e

In this amplification of the different categories of paid work, a public office holder 
is barred from “engaging” in “employment” or the “practice” of a “profession.” At 
the same time, he or she may not “manage” or “operate” a “business or commercial 
activity” or “serve” as a “paid consultant.”

The range of activity regulated by section 15 obviously extends well beyond 
a formal employment arrangement. For the reasons that follow, in my view, a 
consultancy retainer of the sort at issue in this Report – that is, one with the 
qualities of the transaction between Mr. Mulroney and Mr. Schreiber of the early 
1990s – might be prohibited by subsection 15(1).
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Engaging in Employment or Serving as a Paid Consultant

On a plain reading of subsection 15(1)(a), the public office holder may not “engage 
in employment.” Here, employment can be understood to refer to a conventional 
employee / employer relationship, given the express juxtaposition of “employment” against 
the other forms of paid work listed in section 15. Therefore, to engage in employment, one 
must necessarily be an employee. A consultancy retainer does not have this characteristic.

Subsection 15(1)(e) bars “serving” as a paid consultant. A consultancy could cover 
any subject matter, including that at issue in a consultancy retainer. However, to “serve” 
as a paid consultant, in my view, requires that the person who is retained must be actually 
providing the services. A promise of such services in the future would not engage this 
section. This interpretation is shared by the ethics commissioner.31

Engaging in the Practice of a Profession

The prohibition on engaging in the practice of a profession in subsection 15(1)(a) is more 
difficult to define. The reach of this aspect of paragraph (a) hinges on what properly 
is considered a “profession” and what actions constitute engaging in the “practice” of 
that profession. It is my view that entering into a retainer agreement in which money is 
paid immediately on the promise of services to be rendered in the future can amount to 
engaging in the practice of a profession in some cases.

The types of profession caught by subsection 15(1)(a) are not defined. For the sake of 
illustration, it is worth noting that it is conventional for a lawyer to accept payment of a 
retainer in advance of the provision of legal services. The retainer is disbursed as income 
earned from the lawyer’s trust account once services have been rendered. Although the 
retainer payment is not income until earned – and hence is held in the trust account on 
the client’s behalf – the acceptance of the retainer is an indisputable professional practice, 
carried out by persons in the business of offering legal services.

Similarly, again for the sake of illustration, I conclude that accepting a money retainer 
to carry out lobbying activity could amount to engaging in the profession of lobbying. 
Unlike the practice of law, entry into the lobbying business is not regulated. Nevertheless, 
the practice of lobbying is regulated by the Lobbying Act, an instrument that requires 
the existence of a “Lobbyists’ Code of Conduct.”32 In its present form, the latter obliges 
lobbyists to observe, among other things, “the highest professional and ethical standards.”33 
These instruments, read together, suggest the existence of a lobbying profession, one with 
“professional” standards and expectations.

In the lobbying profession, retainers may be accepted against future work. However, 
not every sort of retainer will require registration under the Lobbying Act, since the subject 
matter of the retainer may not constitute reportable lobbying.34 I believe it reasonable, 
therefore, to interpret the concept of “engaging” in the practice of the lobbying “profession” 
to include acceptance of a money retainer for only those activities that themselves constitute 
lobbying, as that concept is understood for registration purposes under the Lobbying Act.
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Nevertheless, in both the legal services and the lobbying scenarios, whether an 
arrangement constitutes practising a profession is much less certain where no formal 
retainer is entered into and no money changes hands. In legal practice, for example, 
a lawyer can be expected to meet with prospective clients before formally agreeing to 
be retained by them. There is an argument for treating these initial consultations as 
engaging in the practice of a profession – they are, after all, part of running a legal 
services business.

In his expert paper, Dr. Levine argues that a broad reading of this sort – precluding 
discussions on the provision of prospective services on departure from public office 
– is not compatible with sections 10 and 24, which expressly anticipate public office 
holders’ seeking, receiving, and accepting offers concerning post–public service 
employment.35 I agree with this conclusion, but only if “employment” in sections 10 
and 24 is read to include all forms of paid work, and not simply formal employment as 
an employee. If, as discussed above, sections 10 and 24 confine their coverage to these 
contract of service relationships (and do not extend to contracts for services), then the 
contradiction raised by Dr. Levine does not arise.

It is possible, therefore, that a consultancy retainer in which the relationship 
between a prime minister and a businessperson amounts simply to an offer to discuss 
prospective, future retention of the prime minister on departure from office could 
constitute engaging in the practice of a profession. Such an offer to discuss a prospective 
retainer would be barred as the practice of a profession for the purposes of section 15 
if the services on offer were “professional” services.

Managing or Operating a Business

A retainer to conduct activities that fall short of the actual provision of consultancy, 
legal, or lobbying services may still amount to “managing” or “operating” a business. 
On a plain reading, “managing” or “operating” a business includes more than 
actually fulfilling the terms of a contract. Part of any business is developing business 
opportunities. Managing or operating a business can include, therefore, eliciting 
contracts in the first place. It follows that entering into negotiations for a consultancy 
retainer could amount to the management or operation of a business where the public 
office holder seeks or receives offers relating, for example, to government relations, 
even if the actual performance of the anticipated work is to occur in the future.

Nothing in the Act appears to stand in the way of interpreting “managing” or 
“operating” a business as including actions taken while in public office to develop 
future business opportunities. In these circumstances, the prohibition in paragraph 
15(1)(b) could extend to a consultancy retainer. Discussions of such a retainer would, 
therefore, be prohibited, even if entered into near the end of the prime minister’s time 
in office and even if the actual work anticipated by the retainer is to be conducted after 
departure from that office.
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Conclusion
On the basis of this analysis, I conclude that a prime minister may enter into a 
retainer to provide services to a client on completion of his or her term of office only 
in circumstances where that retainer does not amount to a violation of section 15 of 
the Conflict of Interest Act. In practice, there is no violation of section 15 where the 
public office holder seeks, is offered, or accepts post–public service “employment” 
– sections 10 and 24 anticipate offers and acceptances of this employment while in 
public office. However, the Act creates substantial uncertainty, with the result that the 
bars on practising a profession and operating a business found in section 15 could 
reach activities aimed at entering into professional or business contracts for future 
consultancy work. If we assume that the “employment” in sections 10 and 24 refers to 
employment arrangements only (and not consulting relationships that is, contracts for 
services), section 15 would be more restrictive of activities aimed at securing contracts 
for future consultancy retainers than it is with respect to activities aimed at securing 
contracts for future “employment.” No good purpose is served by this distinction. As 
I set out in Part III, the Act needs to be clarified.

Members of Parliament and Retainer Agreements
The rules governing members of parliament who are not also public office holders (as 
defined by the Conflict of Interest Act) are significantly different. As noted, for MPs the 
key ethics instrument is the MP Code.

In respect of a consultancy retainer, the MP Code differs substantially from the 
Conflict of Interest Act. Provided obligations under the MP Code are fulfilled, an MP 
who is not a minister or parliamentary secretary may engage in employment or the 
practice of a profession or carry on a business.36 There are, however, substantive rules 
in the MP Code that affect the manner in which these extra-parliamentary activities 
may be conducted.

Principles of Conduct
The MP Code enunciates a series of general principles, which may be seen as broader 
than the more specific rules and prohibitions that follow in the MP Code. Thus, 
among other things, MPs are “expected”:

to serve the public interest and represent constituents to the best of their (a) 
abilities;
to fulfill their public duties with honesty and uphold the highest standards (b) 
so as to avoid real or apparent conflicts of interests, and maintain and 
enhance public confidence and trust in the integrity of each Member and in 
the House of Commons;
to perform their official duties and functions and arrange their private affairs (c) 
in a manner that bears the closest public scrutiny, an obligation that may not 
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be fully discharged by simply acting within the law;
to arrange their private affairs so that foreseeable real or apparent conflicts of (d) 
interest may be prevented from arising, but if such a conflict does arise, to 
resolve it in a way that protects the public interest; and
not to accept any gift or benefit connected with their position that might (e) 
reasonably be seen to compromise their personal judgment or integrity 
except in accordance with the provisions of this Code.37

I note, in particular, the emphasis in this provision on appearances; not least, 
the need to avoid circumstances that raise concerns about “apparent” conflicts of 
interest. The terms “conflict of interest” and “apparent conflict of interest” are not 
defined in the MP Code. In his study, Dr. Levine cites the Parker Commission 
Report.38 There, Justice W.D. Parker indicated that an apparent conflict of interest 
“exists when there is a reasonable apprehension, which reasonably well-informed 
persons could properly have, that a conflict of interest exists.”39 I consider the issue 
of apparent conflicts of interest in Part III. For the purposes of this Part, I will 
follow Justice Parker’s understanding of apparent conflicts. I conclude that MPs 
are expected to arrange their private affairs to avoid circumstances where a well-
informed person could reasonably conclude that a conflict exists between these 
private affairs and the MPs’ public duties and functions. More generally, under the 
MP Code principles, MPs are to act in a manner that enhances public confidence.

Specific Rules of Conduct
The MP Code also sets out more specific rules of conduct. For instance, section 8 
specifies that an MP is not to further his or her “private interest” when performing 
functions as an MP. The rule is amplified by even more specific restrictions in section 9 
barring the MP from using “his or her position as a Member to influence a decision 
of another person so as to further the Member’s private interests or those of a member 
of his or her family.” An MP is also prohibited in section 10 from using “information 
obtained in his or her position as a Member that is not generally available to the public 
to further the Member’s private interests or those of a member of his or her family, or 
to improperly further another person’s or entity’s private interests.”

Subject to certain exceptions of no direct relevance to a consultancy retainer, an 
MP furthers his or her private interests when, among other things, his or her actions 
lead to “an increase in the person’s income from” employment, a contract, a business, 
or a profession.40 Put simply, MPs may not receive pay from an external source as 
compensation for conducting their activities as MPs in a particular manner.

Disclosure of Private Interest
I note also that private interests are subject to disclosure obligations under the MP 
Code. Subsection 21(1) requires disclosure of trusts from which the MP “could, 
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currently or in the future, either directly or indirectly, derive a benefit or income.” 
This instrument also requires disclosure of the amount and source of “any income 
greater than $1,000 that the Member and the members of the Member’s family 
have received during the preceding 12 months and are entitled to receive during 
the next 12 months.” This is a continuing disclosure obligation – any “material 
change” in this information obliges the MP to disclose the revised information 
to the ethics commissioner within 60 days.41 This time delay is problematic. As 
Dr. Turnbull notes in her report, if an MP were to acquire a private interest that 
conflicted with the requirements of the Code, the ethics commissioner might not 
learn of it for two months.42

Conclusion
At least some of the rules set out in the MP Code would cover a consultancy 
retainer. For instance, I agree with Dr. Turnbull’s observation that an MP in receipt 
of a cash retainer procured as part of the practice of a profession or in the pursuit 
of a business would be obliged to disclose this income within 60 days of receipt.43 
This is true even if the cash retainer was payment against future services and did not 
constitute income at the time of receipt. Because the MP Code, subsection 21(1), 
also requires disclosure of trusts from which the MP “could, currently or in the 
future, either directly or indirectly, derive a benefit or income,” a retainer might be 
captured in this category, even if not outright income at the time received.

Whether other rules in the MP Code apply to a consultancy retainer is less 
certain. Certainly, if the MP were retained to exercise his or her official functions in 
a particular manner as part of the retainer, some or all of the provisions described 
above could apply. Indeed, depending on exactly what the MP is asked to do, it is 
conceivable that some of the anti-bribery sections of the Parliament of Canada Act 
and/or the influence-peddling provisions in the Criminal Code would be violated.

That is not, however, the scenario before this Commission. At issue is a retainer 
in existence while the MP remains in office, but which pertains to services that are 
not barred by the MP Code and which were to be performed on the MP’s return to 
private life. This arrangement does not appear to transgress the MP Code.

At the same time, there is a question of appearances. At issue would be the principles 
obliging MPs to “perform their official duties and functions and arrange their private 
affairs in a manner that bears the closest public scrutiny, an obligation that may not be 
fully discharged by simply acting within the law,” and “to arrange their private affairs 
so that foreseeable real or apparent conflicts of interest may be prevented from arising.” 
What these standards mean in practice is obviously a matter of judgment.

As I noted in Chapter 9, the fact of concluding an agreement to provide 
consulting services to a paying client of a sort permissible under the MP Code 
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does not necessarily transgress these principles. However, doing so in return for a 
substantial cash payment, exchanged while the MP remains in office and passed 
between the parties in an envelope, is conduct of the sort that would attract public 
suspicion – and rightfully so. Although the agreement prompting this exchange 
may be entirely consistent with the MP Code, the nature of this exchange makes it 
difficult to verify. Instead, the transaction seems to bear the stereotypical hallmarks 
of something more unseemly. This is especially true if the transaction is not disclosed 
immediately, and the advice of the ethics commissioner is not sought on measures 
to maintain public confidence.

On this last point, I note again that the MP need not make disclosure of 
“material changes” in income for 60 days. This time frame becomes a potentially 
important issue if, during these 60 days, the MP leaves office and is (as I interpret 
the matter) no longer subject to the MP Code. In these circumstances, income 
earned in a consultancy retainer in the last 59 days in office may never be disclosed. 
This omission strikes me as a weakness in the MP Code, and I return to this issue 
in Part III below.

In sum, I conclude that the MP Code could cover a consultancy retainer of the 
sort at issue in this Report, and indeed that serious questions about the propriety of 
such a transaction under the principles of the MP Code would be raised.

Performance of a Consultancy Retainer by a Former  
Prime Minister
I turn now to the final stage of a consultancy retainer – the actual provision of 
governmental relations or related consultancy services by a former prime minister 
to a paying client. As the discussion that follows suggests, the conduct of a former 
prime minister now in private life is indisputably covered by the Conflict of Interest 
Act and, potentially, the Lobbying Act.

As noted in Part I of this chapter, there are two types of post-employment rules in 
federal ethics law: rules or standards that are of indefinite (or permanent) duration; 
and a larger number of time-limited rules that apply for a fixed period following the 
prime minister’s departure from office. The starting point for the latter is necessarily 
the prime minister’s final day in office as a public office holder (whether or not he or 
she immediately leaves the public sector). There are no post-employment strictures 
for MPs, under the MP Code or anywhere else. These expectations are imposed on 
senior executive branch officials exclusively.

I summarize these rules in Table 11-4. For the purpose of the analysis that follows, 
I find it useful to divide these rules into four categories: rules relating to insider 
information; rules relating to approaches to government; rules relating to the nature of 
post–public service activities; and a general rule on “improper advantage.”
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Table 11-4: Permanent and Time-Limited Post-Employment Restrictions

Section Time 
Period Activity Activity 

done for Activity directed at 

Rules relating to insider information

Conflict of 
Interest Act, 
s. 34(1)

Permanent Act in connection with any specific proceeding, 
transaction, negotiation, or case to which the 
Crown is a party and with respect to which the 
former public office holder had acted for, or 
provided advice to, the Crown

Any 
person or 
organization

Conflict of 
Interest Act, 
s. 34(2)

Permanent Give advice using information that was obtained 
by a former public office holder in his or her 
capacity as a public office holder and is not 
available to the public

A client, 
business 
associate, or 
employer

Rules relating to approaches to government

Lobbying Act, 
s. 10.11

Five years 
after leaving 
office

As an individual or employee of an organization, 
communicate, for payment, in respect of: 

(i) the development of any legislative proposal by 
the Government of Canada or by a member of 
the Senate or the House of Commons,

(ii) the introduction of any bill or resolution in 
either House of Parliament or the passage, 
defeat, or amendment of any bill or resolution 
that is before either House of Parliament,

(iii) the making or amendment of any regulation,

(iv) the development or amendment of any policy 
or program of the Government of Canada, or

(v) the awarding of any grant, contribution, or 
other financial benefit by or on behalf of Her 
Majesty in right of Canada

Any 
person or 
organization

Designated public office 
holdera

Lobbying Act, 
s. 10.11

Five years 
after leaving 
office

As an employee of a corporation communicate 
as in the row above if this communication would 
constitute a “significant part” of the person’s 
duties

Corporation Designated public office 
holder

Lobbying Act, 
s. 10.11

Five years 
after leaving 
office

As an individual, communicate as in the manner 
described two rows above or communicate on 
the awarding of any contract by or on behalf of 
Her Majesty in right of Canada

Any 
person or 
organization

Designated public office 
holder

Lobbying Act, 
s. 10.11

Five years 
after leaving 
office

As an individual, arrange a meeting, for payment Any 
person or 
organization

Designated public office 
holder

Conflict of 
Interest Act, 
s. 35(2)

Two years 
after leaving 
office (for 
ministers)

Make representations, whether for remuneration 
or not, for or on behalf of any other person or 
entity 

To any department, 
organization, board, 
commission, or tribunal 
with which the public 
office holder had direct and 
significant official dealings 
during the period of one 
year immediately before his 
or her last day in office

a Under the Lobbying Act, a “designated public office holder” includes ministers of the Crown, ministers of state, 
and any person employed in their offices who is appointed under section 128 of the Public Service Employment 
Act, and senior members of the bureaucracy (including deputy ministers and associate deputy ministers).
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Table 11-4:  Permanent and Time-Limited Post-Employment Restrictions 
(Continued)

Section Time 
Period Activity Activity done for Activity directed at 

Rules relating to approaches to government (continued)

Conflict of 
Interest Act, 
s. 35(3)

Two years 
after leaving 
office (for 
ministers)

For former ministers, make 
representations 

To a current minister of the 
Crown or minister of state 
who was a minister of the 
Crown or a minister of state at 
the same time as the former 
reporting public office holder

Rules on type of post–public office activities

Conflict of 
Interest Act, 
s. 35(1)

Two years 
after leaving 
office (for 
ministers)

Enter into a contract of 
service with, accept an 
appointment to a board of 
directors of, or accept an 
offer of employment 

An entity with which the 
former public office holder 
had direct and significant 
official dealings during 
the period of one year 
immediately before his or 
her last day in office

Rule on improper advantage

Conflict of 
Interest Act,  
s. 33

Permanent Act in such a manner as to 
take improper advantage of 
previous public office

Rules Relating to Insider Information
A former public office holder, including a former prime minister or minister, cannot 
“switch sides” – that is, act for another party in a matter in which the Government of 
Canada is involved where he or she acted for or provided advice to the government. 
Nor can he or she exploit non–publicly available information obtained while a public 
office holder. These obligations are permanent.

Side-Switching

The Conflict of Interest Act’s side-switching rule, in section 34(1), is triggered when 
the former public office holder acts for anyone in connection with, first, any “specific 
proceeding, transaction, negotiation or case to which the Crown is a party,” and, second, 
“with respect to which the former public office holder had acted for, or provided 
advice to, the Crown.” The section does not specify the nature of the post-employment 
involvement – that is, it does not confine its reach to an involvement in which the 
former public office holder has actual contact or communication with the Canadian 
government (or actually advises the new client or employer on the government’s 
policies and procedures). All that is required to trigger the side-switching rule is that 
the Canadian government be a party to the matter.

Exactly what “party” means is unclear. For example, a complicated business 
transaction may involve both a foreign element and a domestic component. The 
Canadian government may be implicated in the latter, but not involved in the former. 
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Nevertheless, it seems reasonable to conclude that the Canadian government is a party 
to the business transaction defined broadly. If so, then under the terms of the side-
switching rule, a former public office holder who confines his or her involvement to 
international lobbying may still transgress the rule if he or she acted for or provided 
advice to the Crown on any aspect of the transaction while in public office.

The apparent purpose of the side-switching rule is to prevent the exploitation of 
inside information acquired because of the former public office holder’s privileged 
position. Even if the complicated business transaction were carefully spliced into 
domestic and international components, privileged information concerning the 
Canadian government position in the domestic sphere could prove key in advancing 
a client’s interest in international markets. An example would be a multi-state 
competition to attract a foreign investor, in which several states are engaged in separate 
negotiations with a prospective investor. A former public office holder once involved 
in advancing Canada’s case, or deciding its position, would be in a unique position to 
know Canada’s bargaining stance. That knowledge could be usefully deployed if the 
former official were now to act for the investor in international lobbying of foreign 
governments, potentially to the detriment of the Canadian position.

In light of these observations, I am of the view that the side-switching rule would 
cover a consultancy retainer, even if the former public office holder confined his or 
her involvement to the international component of a transaction that also had a 
Canadian dimension involving the Canadian government. The single difficulty on 
this point relates to the prospective extraterritorial reach of this provision – that is, 
its applicability to actual overseas conduct. I return to concerns about the geographic 
reach of the Conflict of Interest Act in Part III.

There is a secondary question of what the Conflict of Interest Act means in employing 
the phrase “acted for, or provided advice to, the Crown.” The reference to acting for the 
Crown suggests a relationship, in which the public office holder represents the Crown’s 
interests. Providing advice is, however, broader and could include expressing an 
opinion on the merits of a particular transaction at, for example, a cabinet committee 
meeting. Thus, if, in a consultancy retainer, the former public office holder opined on 
the merits or in any other way sought to influence the conduct of the government in 
respect to the transaction while in public office, he or she could fairly be said to have 
advised the Crown.

Exploiting Information Unavailable to the Public

The second form of insider information enumerated in Table 11-4 is considerably 
broader than the side-switching rule. Instead of being confined to matters on which 
the public office holder provided advice or acted for the government, it extends to all 
information he or she obtained – while a public office holder – that is “not available 
to the public.”
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Read too expansively, this section could effectively shackle a former public office 
holder from any sort of meaningful post–public service career. In construing this 
section, I therefore start from the assumption that the Conflict of Interest Act precludes 
advice using actual information obtained while a public office holder, not expertise 
acquired in that role. As Dr. Ian Greene noted in his presentation, the difference 
between these two concepts is subtle but important.44

A public office holder – especially a prime minister – might be expected to gain 
an expertise on government operations, personnel, and procedures while in office, 
one that is not generally shared by the public. That seems an inevitable consequence 
of having occupied public office. I do not read the Conflict of Interest Act as precluding 
the former public office holder from parlaying this expertise into a post–public office 
career. As already noted, one of the Conflict of Interest Act’s purposes is to “facilitate 
interchange” between private and public sectors. Excising from a public office 
holder’s experience expertise gained while in office is both impossible and contrary 
to this purpose.

However, where the former office holder’s knowledge extends not simply to 
a general understanding of government operations but also to specific information 
unavailable to the public concerning, for example, contracts, programs, initiatives, 
plans, or intentions of government, the former public office holder is no longer 
exploiting a general expertise but, rather, insider information stemming from the 
earlier privileged position.

The issue of where to draw the line between expertise and inside knowledge under 
the Conflict of Interest Act is not squarely before me in this inquiry, and in my view 
it is better left for the ethics commissioner to determine. I simply conclude that the 
insider information rules would extend to a consultancy retainer where, as part of the 
services rendered by the former prime minister, advice was given to the client using 
information obtained by the office holder when in office that is not available to the 
public and is more than simply expertise gained while in public office.

Rules Relating to Approaches to Government
The rules relating to post–public service communications with government can 
be divided into two categories: first, those that prohibit lobbying of the Canadian 
government for five years; and, second, broader rules that prohibit communications 
with government bodies with which the former public office holder was affiliated.

Not every contact with government constitutes lobbying under the Lobbying Act. 
To constitute lobbying under the Act, (1) the individual must be paid, either as an 
independent contractor (or “consultant lobbyist”) or as an employee of a corporation 
or an organization;* (2) the communication must relate to a list of enumerated 

* In the case of an employee of a corporation, the communication must constitute a “significant part” of the 
person’s duties.
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government actions, or (in the case of a consultant lobbyist) involve arranging 
a meeting; and (3) the communication (or meeting) must be with a “public office 
holder.” A public office holder is defined in the Lobbying Act to include “any officer or 
employee of Her Majesty in right of Canada.”

If these requirements are all satisfied, the activity constitutes lobbying and must 
be registered as such. Moreover, under amendments introduced by the Federal 
Accountability Act of 2006, this lobbying cannot take place for a period of five years, 
post–public office, by certain former “designated public office holders.” “Designated 
public office holders” is a class of senior executive branch officials that includes ministers 
(section 10.11).

These rules would not impose obligations on the parties to a consultancy retainer 
of the sort at issue in this Report. Given the contours of the arrangement in question, 
the former prime minister would not fall within the class of consultant lobbyist, unless 
he or she personally interceded to communicate with, or arrange meetings with, federal 
Canadian government officials. Advice given by the former prime minister on whom to 
approach or what strategy to adopt would not be lobbying, and therefore would not be 
covered by the Lobbying Act prohibitions. Moreover, even direct approaches, if made to 
either provincial or foreign government officials, are not regulated by the Lobbying Act.

Of much broader scope are the provisions in the Conflict of Interest Act, section 35(2), 
prohibiting representations to government bodies with which the former reporting 
public office holder was affiliated. The threshold here is very different from that under 
the lobbying rules. For one thing, the Conflict of Interest Act provisions do not depend 
on the former public office holder being paid. For another, the rules extend to any 
sort of representation made on behalf of a person or organization by the former public 
office holder, and not just the sorts of communications covered by the Lobbying Act. 
Finally, the Conflict of Interest Act rules apply not to all of government but only to 
representations directed (for former ministers) at current ministers who were cabinet 
colleagues and (for all former public office holders) at “any department, organization, 
board, commission or tribunal with which the public office holder had direct and 
significant official dealings during the period of one year immediately before his or her 
last day in office.”

Two key points must be made about this provision. First, everything hinges on the 
meaning of “direct and significant official dealings.” Second, there may be some doubt 
about the geographic reach of this section (and of the post-employment provisions of 
the Conflict of Interest Act in general).

Representations to the agencies and bodies listed in section 35(2) of the Conflict of 
Interest Act are barred if they are among those with which the former reporting public 
office holder had “direct and significant official dealings during the period of one year 
immediately before his or her last day in office.” The Act does not define the phrase 
“direct and significant official dealings.”
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I note that, in her study for the Commission, Dr. Turnbull observes that the rules 
against influence are based on the assumption that former public office holders “might 
be able to exert special pressure on former colleagues when representing a private 
client, which would confer on this entity an unfair advantage over competitors.” In her 
view, “[r]ules against influence seek to remove the possibility for impaired judgment by 
shielding [current] public office holders from the ethical dilemma of how to maintain 
neutrality when pressured by a former colleague.” These rules, in other words, are 
designed to avoid the public interest being “compromised in order to accommodate 
the requests of a former colleague.”45

The more senior the former official, presumably the wider the scope and the more 
concerted the influence that person might exercise over current officials. A former 
prime minister is likely to be a much more influential figure than, for example, a 
former member of ministerial staff.

I note that “direct and significant official dealings” is a conjunctive phrase; therefore, 
the dealings must be both direct and significant. In many instances, significant dealings 
will also be direct. In my view, however, the terms mean different things – a position 
also taken by the ethics commissioner.46

The ethics commissioner described “significant dealings” as including such things as 
negotiations, briefings, contracts, or the making of representations.47 I start from a general 
perspective and follow the Oxford English Dictionary (online edition) in interpreting 
“significant” as “important” or “notable.” As the ethics commissioner notes, “a very short 
conversation on a very high profile expenditure might, indeed, be very significant.”48

I think significance must also be indexed to the office the public official occupies. 
On this point, one could say that all official dealings between a prime minister and 
an agency of the Canadian government must be regarded as “significant.” The prime 
minister is, after all, the head of government. This construal obviously gives the Conflict 
of Interest Act provision a broad reach. However, anything less than this understanding 
of “significant” risks misapprehending the potentially enormous prestige and residual 
influence a recently departed prime minister might be capable of exercising over public 
agencies on behalf of a private client.

At any rate, concern about overreach in this provision is partially attenuated by the 
second requirement: that the official dealing be “direct.” Many of the prime minister’s 
official dealings may not meet this standard. Much, of course, rests on what “direct” 
means. Prime ministerial styles vary. However, it seems unlikely that most prime 
ministers have personal official dealings with a substantial number of government 
office holders beyond those in the immediate central government agencies such as the 
Privy Council Office (PCO). This in part reflects the prime minister’s position at the 
pinnacle of executive government. A busy individual such as the prime minister should 
be expected to conduct official dealings mostly through staff or other agents. In his 
study for the Commission, Dr. Levine noted that, as a result of his or her status,
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the prime minister would have had a level of inside information available to few 
others in government, so the potential for misuse of information is likely higher. 
However, because other ministers and their officials and administrators do most of 
the actual operational work of government, it is not as likely that the prime minister 
will have had direct dealings with many government officials. The prime minister will 
have had significant dealings with many, but direct dealings with few.49

I note that the British Columbia conflict of interest commissioner has interpreted 
the expression “directly involved” that appears in the BC ethics law. In deciding 
whether this direct involvement exists, the BC commissioner considers, among 
other things, “[w]hether the Ex-Office Holder even if he had no personal dealings 
with an agency, person or entity … directed staff to take certain actions with respect 
to that entity. Such direction may be considered by the B.C. Commissioner to 
constitute ‘direct involvement.’”50

The ethics commissioner appears to take a similar approach and includes as direct 
involvement “situations where a person acted on behalf of the reporting public office 
holder in question, and it could also include situations where the reporting public 
office holder has the authority and the decision-making power in a particular matter.”51 
This is a sensible approach, and the concept of “direct” should include staff members 
in the Prime Minister’s Office (PMO) – not least the chief of staff – and others who 
act with the authority of the prime minister, not as autonomous agents.

Of course, even this sort of approach to “direct” still leaves much of the prime 
minister’s affairs outside of the ambit of the Conflict of Interest Act rule. Unlike other 
ministers, the prime minister does not generally have statutory responsibility for a 
particular department – a legislated assignment, which, I believe, would necessarily 
make the minister’s contact with that department direct. The one exception to this 
situation is the practical link between the PCO and the prime minister, with the PCO 
acting (among other things) as a bureaucratic secretariat for the prime minister. As 
a result, ministers and their senior political and public service staff, not the prime 
minister, will conduct much departmental contact. It is conceivable that a prime 
minister’s contact with a department would remain sufficiently direct where he or she 
acts through a minister. The prime minister’s interaction with a minister as departmental 
head can obviously be conflated with direct dealings with the department headed by 
that minister.

To presume that – because the prime minister is primus inter pares (first among 
equals) in the cabinet system – all ministerial dealings with their departments amount 
to direct official dealings by the prime minister would leave the expression “direct” 
largely meaningless. Effectively, the prime minister’s significance would make all his or 
her official dealings direct. Much turns, in other words, on the nature and specifics of 
the official dealings in question, and a substantial quantity of ministerial dealings with 
departments will likely bear no imprimatur from the prime minister.
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As is apparent from this discussion, because the Act does not define “direct and 
significant official dealings,” there is much uncertainty about its meaning. In this 
area, the issuance of an interpretive bulletin by the ethics commissioner would be 
helpful. I return to this point in Part III of this chapter.

I note that this post-employment rule in the Conflict of Interest Act includes no 
geographic limitations. The section does not restrict its coverage to a Canadian federal 
or even a Canadian “department, organization, board, commission or tribunal.” I note 
that one of the predecessors to this section – the 1985 Ethics Code, section 60(b) – 
spoke of “departments” and nothing more, a much narrower term.

In his submission to the Commission, Democracy Watch’s Duff Conacher 
took the view that sections 33 and 35 of the Conflict of Interest Act cover activities 
involving international governments and organizations.52 At first blush, this 
position is certainly plausible, in light of the use of the highly general expression 
“organization” in the Act and the absence of any qualifier limiting these bodies to 
Canadian or Canadian federal agencies.

Dr. Greene told the Commission that, although the current rules do not cover 
dealings with international governments and organizations, these bodies should be 
covered, particularly if the reporting public office holder is a cabinet minister who, 
while in office, has gained privileged information and knowledge about international 
issues, and, in particular, international trade issues. Filling in this “loophole,” as he 
termed it, could strengthen the current rules.53

Still, there may be doubt as to whether, in its present form, this provision can 
be read to include international activities. It is a recognized precept of Canadian 
statutory interpretation doctrines that Parliament is not to be presumed to legislate 
extraterritorial obligations “in the absence of clear words or necessary implication 
to the contrary.”54

There is uncertainty, therefore, whether the Conflict of Interest Act covers 
circumstances where former public office holders make representations to 
international or foreign bodies. Does this lack of clarity matter? For reasons 
I set out in Part III of this chapter, I do not believe the absence of an express  
extraterritorial qualifier is of great significance for this particular provision. 
Nevertheless, that absence could prove debilitating to other post-employment rules 
in the Act. I discuss this matter further below, noting that the effect of several 
post-employment rules is unduly truncated if those provisions cover only conduct 
within Canada.

On the basis of this discussion, I conclude that this Conflict of Interest Act 
provision would cover a consultancy retainer. There is some doubt, however, whether 
international representations by the former prime minister would be included.
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Rules Relating to the Nature of Post–Public Service Activities
Section 35(1) of the Conflict of Interest Act also limits for whom a former reporting 
public office holder may work. Dr. Turnbull’s study describes this rule as guarding 
against “ingratiation” – that is, favouritism shown to a private entity by the public 
office holder while in office in the hope of being rewarded privately later.55 Under the 
Act, a former public office holder cannot enter into a “contract of service with, accept 
an appointment to a board of directors of, or accept an offer of employment with” an 
entity with which he or she had direct and significant official dealings during the period 
of one year immediately before his or her last day in office. This restriction applies for 
two years after leaving office in the case of a former minister of the Crown or minister 
of state, and one year for all other former reporting public office holders.56

In a consultancy retainer, the “entity” would be the businessperson seeking to 
retain the services of the former prime minister. Whether such a contract is permissible 
under section 35(1) hinges, first, on the sort of paid work regulated by section 35(1) 
and, second, on the meaning of “direct and significant official dealings.”

Section 35(1) uses the term “contract of service” and not “contracts for services.” 
As noted earlier in this chapter, an established legal distinction is drawn between a 
contract of service (an employment relationship) and contracts for services (a contract 
entered into as an independent contractor). The consultancy retainer at issue in this 
Report is a contract for services, not a contract of service. That consultancy retainer is 
also not an acceptance of an offer of employment with an employer (or appointment 
to a board of directors).

Section 35(1) would appear, therefore, not to cover a consultancy retainer. If so, 
this is a notable omission. Former public office holders would be entirely free of the 
strictures of this section simply by virtue of how they structure their post-employment 
paid activities – that is, by acting as independent contractors rather than as employees.

A purposive interpretation of section 35(1) might seek to circumvent this inevitability. 
That analysis might be advanced by noting the redundancy in section 35(1) if “contract 
of service” is equated simply to employment relationships; in those circumstances, 
the provision bars being an employee and also “accept[ing] an offer of employment.” 
“Contract of service” has an indisputably narrow meaning in law, one that does not 
extend to contracts with independent contractors. Indeed, where Parliament intended 
independent contractors to be covered elsewhere in the Conflict of Interest Act, it used 
contract “for services.”57 Parliament also chose the expression “contract of service” over 
the potentially much more expansive “services contract” expression used in the 2004 and 
2006 versions of the Conflict of Interest and Post-Employment Code for Public Office 
Holders, an instrument that served as the inspiration for the Conflict of Interest Act.

I am driven to conclude that section 35(1) may not cover contracts for services, 
a category in which consultancy retainers fall. In my view, this uncertainty requires 
correction, a point to which I return in Part III.



506 OLiPHAnt COmmissiOn: vOLume 3

Because clarification of what section 35(1) covers would not necessarily extend the 
provision to all consultancy retainers, I believe it useful to consider the second element 
of the section. Specifically, were there “direct and significant official dealings” between 
the former reporting public office holder and his or her client?

This language is identical to that described above in the section on representations 
to affiliated agencies. As noted there, the two terms “direct” and “significant” must both 
be satisfied for the section to apply. As above, I take the view that, for a prime minister, 
“direct” official dealings should include those carried out personally by the prime minister 
or his or her staff in the PMO or anyone acting as an agent of the prime minister.

The concept of “significant” requires more careful probing in this context than in 
the discussion above. I do not assume that every official dealing by the prime minister 
with the private sector (as opposed to his or her dealings with the public service) is 
significant. The prime minister may, for example, attend the official opening ceremony 
of an industrial plant as an official duty. To conclude that every such attendance is 
“significant” for the purposes of this section of the Conflict of Interest Act would give 
it a potentially overwhelming breadth. As above, I interpret “significant” as meaning 
“important” or “notable.” Exactly what sort of official dealings are “important” or 
“notable” will always be determined by the facts in a given situation. For a commercial 
entity, I believe that significant dealings would include those that have an important 
(as opposed to incidental) actual or potential pecuniary impact on the firm. In the 
context of the consultancy retainer, a “significant” official dealing would certainly 
include circumstances in which a prime minister played a role in government decision-
making concerning a specific contract, policy, project, proposal, or the like advanced 
by the businessperson.

I note that the direct and significant dealing must also be official. I construe this 
word to require that the dealings relate to the prime minister’s exercise of his or her 
executive office; that is, his or her government business. This interpretation would 
appear to be shared by the ethics commissioner.58 Exactly what this means in practice 
– and whether “official” extends to the prime minister’s conduct as party leader at, for 
example, fundraising events – is a matter that this Report need not deal with.

For the purposes of this Report, it is sufficient to observe that an official dealing 
would not include mere discussions between the prime minister and the businessperson 
about prospective post–public service employment (defined broadly to include all 
forms of paid work).

The activity undertaken by the public office holder must also be “dealings.” A key 
question is whether direct and significant official dealings require actual contact between 
public office holders (or their agent or staff) and the entity. Obviously, a public office 
holder may make decisions that have a significant impact on a firm, without having 
contact with that entity. A minister approving government support for an industrial 
facility may have no actual contact with the sponsoring firm. Nevertheless, a public 
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office holder who conducts his or her affairs in a manner that is advantageous to the 
entity, in the hope of reward, while having no actual contact with the entity, is as 
unsatisfactory as a person who does so after or during such contact; in either instance, 
the public interest is ill-served.

If the behaviour was detected while the public office holder was still in government, 
section 10 of the Conflict of Interest Act could be violated – the public office holder 
has allowed plans for outside employment to influence his or her conduct. However, 
as Professor Kenneth Kernaghan notes in a study for the OECD, ingratiation “can 
often be committed in such a subtle fashion that a public official’s colleagues may not 
suspect wrongdoing or, if they do, be unable to prove it.”59 A pattern of behaviour may 
be revealed as ingratiation only when the official takes up employment after leaving 
public office – a point at which section 10 of the Act no longer applies.

A compelling argument may be made, therefore, that “dealings” should include 
circumstances where the public office holder was in a position to confer an advantage 
on the entity in the first place. I note that Alberta’s understanding of “significant official 
dealings” has been construed by that province’s ethics commissioner as including not 
just regular and routine contact between public office holder and entity, but also “input 
into policy in a specific area in which the entity operates” and the “preparation and 
presentation of matters” for cabinet approval.60

From a textual perspective, the word “dealing” can be read narrowly to require 
actual interpersonal communication. It can, however, be construed more broadly 
to include actions taken in a specific manner toward someone. For the reasons set 
out above, I believe that the broad and liberal reading is to be preferred. A “dealing” 
includes, therefore, “[a]cting (in some specified way) towards others; way of acting, 
conduct, behaviour” or “treatment.”61

Read together, I believe that “direct and significant official dealings” includes 
circumstances where an official – personally or through subordinates or agents – 
embarks on a course of conduct, way of acting, or treatment of an entity that has an 
important pecuniary impact on the entity.

General Rule on “Improper Advantage”
The last post-employment rule in the Conflict of Interest Act, section 33, obliges a former 
public office holder not to act “in such a manner as to take improper advantage” of 
previous public office. Given its breadth, this rule could cover a consultancy retainer. 
How it would apply depends on the meaning of the term “improper advantage,” a 
concept not defined by the Act.

Dr. Turnbull, in her study, regards this provision as guarding against “profiteering” 
– that is, the reaping by former public office holders of “personal or private benefits 
or profits from their work in the public domain, whether influence or ingratiation has 
occurred.”62 She explains:
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Even if profiteering does not carry a risk of impaired judgment on the part of current 
public office holders, it makes sense to employ prohibitions against profiteering to 
discourage people from seeking public office if even part of their justification for 
doing so is for the purpose of private gain later. 63

Dr. Turnbull’s interpretation would extend the reach of post-employment 
restrictions beyond the specific admonishments set out above, in the section on side-
switching. As a matter of strict logic, the “improper advantage” provision must mean 
something above and beyond the more specific prohibitions described – those already 
detailed by the Act. Nothing would be added by the reference to “improper advantage” 
if it meant no more than what is already proscribed. Instead, as the ethics commissioner 
put it, this provision is best viewed as a “residual clause”64 that would capture, for 
example, using insider knowledge not for the benefit of another person, but in setting 
up one’s own business. I agree with the ethics commissioner’s interpretation.

The Oxford English Dictionary (online edition) defines “improper” as “[n]ot in 
accordance with good manners, modesty, or decorum; unbecoming, unseemly; 
indecorous, indecent.” The concept then measures more than simply legal compliance, 
covering a broad form of propriety. Propriety is a sufficiently diffuse concept that it 
raises the problem of subjective interpretation. One plausible measure of propriety 
is, however, whether a given action is an accepted or common practice among like 
individuals. In this last regard, it may be worth noting that high-profile business 
activities are not uncommon for former highly placed public officials.

Again, I note that one of the goals of the Conflict of Interest Act is to “encourage 
experienced and competent persons to seek and accept public office” and “facilitate 
interchange between the private and public sector.” I also emphasize the distinction 
drawn in the discussion above between expertise and specific information obtained 
while in public office. Profile, experience, and contacts – like expertise – are necessarily 
accumulated while in public office. It would ask too much for public office holders to 
somehow purge themselves of these acquired characteristics on departure from public 
office to meet the propriety standard in the Conflict of Interest Act. To do so, I think, 
would be to ignore the language of the Act. By invoking an “improper” advantage, the 
Act suggests, implicitly, that there are instances where former public office holders may 
take “proper” advantage of their previous position.

For these reasons, I do not interpret the Conflict of Interest Act as limiting the 
possibility of public office holders’ capitalizing on their profile, as long as the other 
provisions of the Act have been respected. Nor would exploiting the contacts developed 
while in public office be an uncommon and improper venture, if the former public 
office holder has complied with his or her obligations under the Act.

In sum, the current ethics rules and guidelines would cover a consultancy 
transaction in various ways, and I summarize these in Table 11-5. The final issue – to 
which I turn in Part III – is whether they do so well enough.



509CHAPter 11: trust, etHiCs, And inteGrity

Table 11-5: Specific Post-Employment Restrictions

Section Rule Relevance to Consultancy Retainer 

Offer of a Consultancy Retainer to a Sitting Prime Minister

Conflict of Interest 
Act, s. 10

Public office holders must not be influenced in the 
exercise of an official power, duty, or function by 
plans for, or offers of, outside employment

Once an offer (whether firm or not) is made, 
employment planned for, the prime minister must not 
be influenced by these developments in the exercise 
of his or her official duties. However, “employment” 
may not include a consultancy retainer.

Conflict of Interest 
Act, s. 24

Reporting public office holder shall disclose in 
writing to the ethics commissioner within seven 
days all firm offers and any acceptance of outside 
employment

If the employment offer is “firm” – that is, it follows 
serious negotiations with respect to a defined 
position – its existence must be disclosed to the 
ethics commissioner. However, “employment” may 
not include a consultancy retainer.

Conflict of Interest 
Act, s. 15

No reporting public office holder shall: engage 
in employment or the practice of a profession; 
manage or operate a business or commercial 
activity; or serve as a paid consultant

The mere offer of a consultancy retainer does not 
constitute engaging in employment or “serving” as a 
paid consultant. If “employment” in sections 10 and 
24 is interpreted to exclude other, non-employment 
related forms of paid work, nothing stops the 
concept of practising “a profession,” or managing 
or operating “a business or commercial activity” 
from reaching discussions concerning a consultancy 
retainer for work to be performed in future.

Conflict of Interest 
Act, ss. 5–9

Other rules about avoiding conflicts of interest, 
preferential treatment, etc.

The offer of a consultancy retainer may give rise to 
a private interest. Among other things, the prime 
minister may not advance that private interest in the 
exercise of his or her official functions.

Entry into Retainer Agreement with a Sitting MP

MP Code, s. 2 MPs are expected, among other things, to arrange 
their affairs to avoid real and apparent conflicts 
of interests, and maintain and enhance public 
confidence and trust in the integrity of each 
member and in the House of Commons

The entry into a consultancy retainer in 
circumstances in which an unrecorded cash 
payment is made to secure the MP’s future services 
may raise questions about apparent conflicts of 
interest, confidence and integrity.

MP Code, s. 21 MPs are expected to disclose material changes to 
their sources of income within 60 days

The cash retainer associated with a consultancy 
retainer is disclosable.

Performance of Retainer by Former Prime Minister

Rules relating to insider information

Conflict of Interest Act, 
s. 34(1)

No former public office holder shall act for 
or on behalf of any person or organization 
in connection with any specific proceeding, 
transaction, negotiation or case to which the 
Crown is a party and with respect to which 
the former public office holder had acted for, 
or provided advice to, the Crown

The services performed as part of the consultancy 
retainer may not include “switching sides,” even if 
the former prime minister works exclusively on the 
international aspect of a transaction that has both 
domestic and international aspects. 

Conflict of Interest Act, 
s. 34(2)

No former public office holder shall give 
advice to his or her client, business associate, 
or employer using information that was 
obtained in his or her capacity as a public 
office holder and is not available to the public

The services performed as part of the consultancy 
retainer may not include providing information not 
available to the public to the client, although the 
former prime minister can reasonably be expected to 
share expertise.
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Table 11-5:  Permanent and Time-Limited Post-Employment Restrictions 
(Continued)

Rules relating to approaches to government

Lobbying Act, s. 10.11 No designated former public office holder 
may lobby for five years after leaving office

For five years, the services performed as part of 
a consultancy retainer may not involve the former 
prime minister communicating or arranging meetings 
with government officials on government grants, 
policies, programs, etc.

Conflict of Interest Act, 
s. 35(2)

For a cooling-off period, no former 
reporting public office holder shall make 
representations whether for remuneration or 
not, for or on behalf of any other person or 
entity to any department, organization, board, 
commission, or tribunal with which he or she 
had direct and significant official dealings 
during the period of one year immediately 
before his or her last day in office

For two years, the services performed as part of 
a consultancy retainer may not involve the former 
prime minister communicating with government 
officials in the PCO or in any government agency 
with which the former prime minister had personal 
dealings, or dealt with through staff, an agent or via a 
minister (acting as a departmental head) for one year 
prior to leaving office.

Conflict of Interest Act, 
s. 35(3)

For a cooling-off period, no former reporting 
public office holder who was a minister of 
the Crown or minister of state shall make 
representations to a current minister of the 
Crown or minister of state who was a minister 
of the Crown or a minister of state at the 
same time as the former reporting public 
office holder

For two years, the services performed as part of 
a consultancy retainer may not involve the former 
prime minister communicating with an existing 
minister who was a minister at the same time as the 
prime minister was in executive office.

Rules on type of post-public office activities

Conflict of Interest Act, 
s. 35(1)

For a cooling-off period, no former reporting 
public office holder shall enter into a contract 
of service with, accept an appointment to a 
board of directors of, or accept an offer of 
employment with, an entity with which he or 
she had direct and significant official dealings 
during the period of one year immediately 
before his or her last day in office

A former prime minister who, in his or her last year 
in office, played a role in government decision-
making (either personally or through staff or agents) 
concerning specific contracts, policies, proposals, 
projects, or the like with an actual or potentially 
important pecuniary impact on a commercial entity 
may not enter into a contract of service with that 
entity for two years after leaving executive office. 
The term “contract of service” may not include 
consultancy retainers.

Rule on improper advantage

Conflict of Interest Act, 
s. 33

No former public office holder shall act in 
such a manner as to take improper advantage 
of his or her previous public office

Whatever else it might mean, this prohibition does 
not preclude a former prime minister utilizing 
contacts and expertise developed in public office 
as part of a consultancy retainer so long as other 
provisions of the Act are observed.
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Part III –  Sufficiency of Rules
The second part of Question 14 of my Terms of Reference asks whether the existing 
ethics rules are “sufficient” and whether there should be “additional ethical rules or 
guidelines concerning the activities of politicians as they transition from office or 
after they leave office.” The clear focus of these aspects of my Terms of Reference is 
on post-employment rules and the rules relating to how current public office holders 
conduct their affairs in anticipation of leaving office. As noted earlier, in considering 
this final question, the Commission is not confined to the consultancy retainer at 
issue in Part II of this chapter. Its inquiry may be more wide-ranging, examining in 
a more general sense the rules applicable to politicians transitioning to private life 
and thereafter.

I divide this discussion as follows. First, I discuss a number of issues that should 
weigh on any examination of ethics rules and their design and development. Second, 
I look at the Canadian federal post-employment rules in the context of practices in 
certain other countries, as well as provincial and territorial jurisdictions. Third, I focus 
on a number of specific areas of concern to parties or experts appearing before the 
Commission or more generally. Finally, I recommend a number of changes to the 
federal ethics rules and guidelines.

The Cost of Ethics Rules

Rule Minimalism
Not all those who study the actions of public officials welcome codified ethics rules. 
Indeed, whether ethics rules enhance public trust is a matter of some contention. 
In her study, Dr. Turnbull argues that ethics rules may impose a significant cost on 
public trust, in part because the proliferation of ethics rules (usually in the wake of 
scandals) affirms public suspicion that public officials are not trustworthy and thus 
require close regulation.65 A fixation on these rules by the public and media may breed 
what panellist David Mitchell, president of the Public Policy Forum, calls a “culture 
of scandal.”66

Moreover, the codification of ethics principles may prompt an attitude of rule 
“minimalism” – that is, a propensity by public office holders to comply with the 
letter of written standards but not conduct their affairs according to the much 
more diffuse and intangible standards of propriety that lie at the core of ethical 
behaviour. The risk is that everything is viewed as permissible unless it is expressly 
barred. If public office holders rely on rule minimalism as a shield against criticism 
of behaviour that seems to fall below public expectations, this situation may 
precipitate further distrust.67
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On this point, Brent Timmons, in a thoughtful submission to the Commission, 
observed,

[E]thics rules, while well meaning, undermine our democracy. The rules take away the 
important responsibility, and therefore an important motivator, of the electorate to 
judge the character of the candidates and decide who should fill the office. The rules 
themselves focus on individual acts rather than the virtue and character of the holders. 
Once this process is started, there is an ever-growing need for ethics rules as character 
is removed and each and every act will have to be regulated and our democratic choice 
will be severely limited and inconsequential.68

These views are echoed by two American academic critics, Donald Maletz and 
Jerry Herbel, who note:

[T]he ethics reform movement … inevitably creates high expectations. And yet these 
expectations cannot be fulfilled by the kinds of efforts yet undertaken or foreseeable 
in the future if the ethics legislation is sustained and developed. Ethics is a word 
of some breadth of meaning. It suggests the basic components of honesty, decency, 
truthfulness, law-abidingness, uprightness, and similar qualities. It also suggests higher 
and more comprehensive levels of virtue, excellence of character, and distinction of 
mind, qualities sometimes captured in broad terms such as integrity. Yet, the real 
world of government ethics action seems to be relentlessly directed toward the simpler 
elements of ethics. Ethics legislation today is almost entirely devoted to attacks on 
corruption. It aims to prevent, not to inspire. The ethics laws are directed toward 
specifying what is prohibited and merely allude to positive models of what is to be 
recommended. The ethics programs take on in this way a highly legalistic character 
– in fact, if not in intention. Ethics programs and agencies seek methods to define 
and expose the public official who takes bribes, maintains financial ties with external 
persons or firms, makes decisions with the goal of improving opportunities after 
concluding government employment, and so forth.69

Even in the narrow area that ethics rules seek to regulate, it is not known 
whether enforcement mechanisms can effectively detect and deter non-compliance 
with the rules. Dr. Turnbull points to the ambiguous empirical record of whether 
more rules result in fewer infractions.70 For these reasons, we should exercise caution 
in trying to superimpose too many behavioural standards on public office holders. 
As Maletz and Herbel argue:

The self-interest of individuals and groups may be more enlightened or less enlightened, 
but it is difficult to imagine that it could be eliminated from the operations of 
government, and there might be great dangers in trying. In short, the inventors of the 
democratic republic saw that success would likely emerge not from an improvement 
in human nature but from the managed conflict of self-interested individuals and 
groups. This was a risky proposal in its time, but the institutions developed in that 
period remain the ones we employ to govern ourselves. The risks of this system are still 
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endemic to public life. They require us to indulge or tolerate some human qualities 
that we might wish were formed differently. At the same time, the goal of creating 
and sustaining a successful democratic republic is one that should be at the heart of 
all projects for improving government ethics in our time. Yet that goal may require a 
certain moderation in the pursuit of ethics reform to serve more adequately the larger 
political objective.71

This view is shared by Mel Cappe, a former clerk of the privy council, president 
of the Institute for Research on Public Policy. Mr. Cappe observed that rules can 
never replace judgment, and that no rule, no matter how well crafted, can ever 
vitiate the possibility of violation.72 Rules that seek to stamp out all malfeasance 
may overreach and create their own ills in terms of decreased efficiency, morale, and 
initiative that exceed the consequences of occasional violations.

Deterrent Effect
Dr. Turnbull also expresses concern that too strict or invasive regulations may “deter 
some people from continuing in public office or from running in the first place.”73 
Former prime minister Joe Clark echoed this concern.74

Scholars critical of ethics rules urge that qualified candidates may be deterred 
for a variety of reasons, including (but not limited to): violations of privacy, 
inability to supplement a government salary with other work, and fear that partisan 
and journalistic attacks (often invoking ethics principles, not always persuasively) 
can make public life an unfulfilling pursuit.75 On this last point, in testimony 
in 1995 before the parliamentary Joint Committee on a Code of Conduct, 
Dr. Sharon Sutherland discussed the consequences of an ethics code for Parliament. 
Arguing that such a code could have serious costs, she noted: “Once the code is in 
place, the media will scrutinize it intently and will report that a particular person 
did not comply with a particular provision – that he or she took a certain amount 
of money and must now resign. There will be artificial scandals. A code might even 
increase the number of scandals.”76

There is some U.S. empirical support for the deterrent theory, although it is far 
from definitive. In an American study, Dr. Beth Rosenson addressed the possible 
deterrent impact that ethics laws have on certain individuals with particular career 
backgrounds.77 Dr. Rosenson’s research shows a connection between financial disclosure 
rules and a decrease in business owners sitting in the state legislature. At the same time, 
those states that had an ethics commission had more contestants running for office. 
Dr. Rosenson concluded that “[t]he effects of ethics laws were thus mixed in terms of 
deterring potential public servants.”78 Moreover, the actual cause of the reduction of 
certain classes of individuals in public office associated with stringent disclosure rules 
was unclear. In her words:
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It is arguably a bad thing if the laws deter well-qualified individuals who do not have 
serious potential conflicts of interest simply because they do not want their private 
affairs publicized. On the other hand, if the laws mainly drive away individuals who 
do possess serious potential conflicts that might impair their judgment, the deterrent 
effect is not necessarily undesirable.

In his presentation before the Commission, Dr. Levine speculated that some 
rules – particularly those concerning blind management of assets and disclosure 
and divestment of assets – could inhibit people from entering public life. However, 
he noted that he had not seen a single study that definitively demonstrated that 
existing ethics rules have a deterrent effect on participation in public life.79 Professor 
Collenette expressed similar doubt that quality candidates for political office are 
deterred by today’s ethics rules.80

Risk Aversion
Ethics rules may have direct effects other than simple deterrence. Maletz and Herbel 
suggest that efforts to minimize corruption often lead to overly elaborate strategies and 
frameworks of control, supervision, and disclosure. These rules become so rigid and 
demanding that they may end up weakening a given administration. Pointing to anti-
corruption initiatives in New York City, they suggest that “the pursuit of comprehensive 
defenses against corruption leads to multiple levels of control and regulation, to 
meticulous supervision and review of employees, and to defensive management 
techniques – in short, to the opposite of creative, risk-taking, entrepreneurial methods 
of public management.”81 Ethics may be reduced to irritating and time-consuming 
form filling and filing, a bureaucratic process that trivializes rather than inspires.

Several of the experts who appeared before the Commission made similar 
observations. Mr. Clark warned about excessive ethics regulation and a focus on catching 
wrongdoing rather than on “enhancing the spirit that would lead one to respect rules.”82 
Some of these experts attributed a diminished creativity in the federal public service to 
new ethics rules and some concluded that this atmosphere stemmed from the Federal 
Accountability Act.83 However, with the exception of concerns about financial disclosure 
and divestment rules, no particular ethics standard was singled out as precipitating 
this crisis in governance. Instead, the experts saw a culture of risk aversion created by a 
general preoccupation with checks and balances and accountability.84

These critics make a compelling argument that values, not rules, should undergird 
ethics in public office. Rules cannot cure unethical behaviour, although they may 
expose it. This exposure, however, may in turn contribute to a sense of disregard for 
public office holders by the general public and may also impose other, direct costs in 
the form of bureaucratic paralysis. These arguments caution against rule inflation as a 
means to stamp out unethical behaviour.
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I agree that values and political culture are elemental to ethical behaviour. It is less 
certain that a value-based culture and specific ethics rules are mutually exclusive. None of 
the experts before the Commission was proposing that the current system be abandoned. 
There are, in fact, strong arguments favouring that system. First, ethics rules amount 
to a codification of values. Not all are precise – and indeed many are ambiguous – but 
all are more precise than an undeveloped system of values that public office holders 
would be expected to assimilate. Ethics rules establish benchmarks against which public 
office holders can measure their actions and to which they can be held to account. As 
Dr. Gregory Levine urged, the articulation of the rules “concretizes” expectations and 
eliminates confusion.85 There is not, as Dr. Paul Thomas observed, a tradeoff between 
values, on the one hand, and codified rules, on the other.86

Second, whether ethics are defined by values or rules, transgression of these 
standards should bear a stigma. That stigma, in turn, reinforces social expectations of 
how public office holders are expected to behave, and puts other public office holders 
on notice. In Dr. Levine’s words, “we ought not to be overly concerned about expecting 
people to be honest and proper in their conduct when they are public servants or when 
they are politicians. I think that is minimal.”87

Third, it is entirely appropriate that the standards expected of public office holders 
be demanding, and their transgressions readily discernible. Public office holders 
ultimately owe their position to the public, whose business they are conducting. 
Ensuring that they do not prefer their private interests at the expense of their public 
duties is a fundamental objective of ethics standards.

Finally, on the issue of whether ethics rules may dissuade individuals from running 
for public office, there appears to be no Canadian empirical evidence on this point. 
The experts appearing before the Commission identified financial disclosure and 
divestment rules as the most likely to be overly onerous, especially when extended 
to spousal assets.88 Those rules, however, are not the principal focus of this Inquiry. 
I also note that evidence from other jurisdictions – particularly the United Kingdom 
– suggests that post-employment rules do not deter individuals from accepting a 
ministerial post. The UK system – described below – is indisputably more intrusive 
than the present Canadian approach to post-employment in terms of the disclosure it 
requires. Yet, the UK Cabinet Office’s head of the Propriety and Ethics Team told the 
Commission that it does not deter individuals from seeking high public office.89

In the end, I believe that codified rules governing how public office holders transition 
to private life are desirable. The question remains, “What rules?” On this point, I am 
particularly attentive to a warning from Dr. Turnbull and Professor Collenette: ethics 
rules, frequently coming in the wake of political scandal, are often hastily and poorly 
designed.90 Indeed, as Mr. Mitchell emphasized, Canada’s ethics rules have historically 
evolved in fits and starts following crises of public confidence in government rather 
than in response to carefully reasoned principles of good governance.91
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Rules Compared in Other Jurisdictions
Before addressing the issue of what rules, I think it instructive to look to  
precedents from other jurisdictions. The Canadian federal ethics rules are described 
as among the most detailed and demanding of any jurisdiction examined by the 
Commission. As Dr. Turnbull puts it, Canada is “among the most regulatory 
of OECD countries.”92 In the area of post–public sector employment, a recent  
and comprehensive study on comparative public sector conflict of interest rules 
in the European Union confirms this conclusion.93 That 2007 study concluded 
that half the European institutions examined had no rules whatsoever on post-
employment, making this area the “least regulated” conflict of interest issue in  
EU member states.94

Still, there has been an evolution in post-employment guidelines that can be seen 
in the comparative studies carried out by the OECD.95 The OECD – comprising 
the chief industrialized countries (including Canada) – has devoted substantial 
attention to post-employment conflict of interest issues. Its work includes a study of 
comparative practices in the area,96 and several reports,97 culminating in an April 2009 
study detailing “good practices for preventing and managing conflict of interest in 
post-public employment.”98 In that 2009 report, the OECD concluded :

Identifying, preventing and managing conflict of interest (defined as “a conflict 
between the public duty and private interests of public officials, in which public officials 
have private-capacity interests which could improperly influence the performance of 
their official duties and responsibilities” …) in post-public employment is critical to 
defending the public interest and controlling potential breaches to integrity when 
officials leave the public sector, be it temporarily or permanently.99

In its comparative study of practices among its member countries, the OECD 
noted that post-employment rules are motivated by a common set of objectives:

[T]he primary objective of post-public employment prohibitions and restrictions is 
to avoid use of “insider information” to the disadvantage of both former employers 
in the public sector and potential competitors in the private sector. … The majority 
of OECD countries also aims at discouraging influence peddling as well as avoiding 
suspicion of rewarding past decisions benefiting prospective employer by minimising 
the possibility of using public office to unfair advantage in obtaining opportunities 
for outside employment.100

It is also true, however, that states have very different approaches to grappling 
with these objectives. In the sections that follow, I provide a brief overview of the rules 
applicable in three common law jurisdictions: the United States, the United Kingdom, 
and Australia. I then examine Canadian provincial and territorial practice.
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United States Standards
Professor Kathleen Clark noted that the U.S. post-employment rules are firmly 
anchored in statutory law101 and indeed constitute part of U.S. criminal law. Violation 
of these rules may result in five years’ imprisonment or civil penalties in the order of 
$50,000 per offence or the amount of compensation earned from or offered for the 
prohibited conduct.102

Broadly speaking, the rules focus on the same sorts of areas covered by their 
Canadian equivalents: rules relating to “insider information”; rules related to 
“approaches to government”; and, to a lesser extent, rules relating to the “nature 
of post–public service activities.” There is, however, no general rule on “improper 
advantage.” Some of the U.S. post-employment rules extend to former members of 
Congress. In the discussion that follows, however, I focus exclusively on rules that 
apply to executive branch officials.

Rules on Insider Information
Former U.S. government officials are permanently barred from knowingly, with intent 
to influence, making a communication to or appearance before the U.S. government 
on behalf of any other person in connection with a particular matter in which the 
United States has a direct and substantial interest. This rule applies to matters in which 
the former official participated personally and substantially while in office and which 
involved a specific party or parties at the time of that participation.103

U.S. law imposes a separate two-year cooling-off period for those circumstances 
where the former official does not participate personally and substantially in the 
matter, but knows (or should know) that the matter was actually pending under his or 
her official responsibility within his or her final year in office.104

A highly specialized additional rule applies where the former official “personally 
and substantially participated in any ongoing trade or treaty negotiation on behalf 
of the United States within the 1-year period preceding” his or her departure from 
office.105 Where the former official has access to information “concerning such trade 
or treaty negotiation which is exempt from disclosure under section 552 of title 5,” 
that is, the U.S. Freedom of Information Act, “which is so designated by the appropriate 
department or agency, and which the person knew or should have known was so 
designated,” he or she “shall not, on the basis of that information, knowingly represent, 
aid, or advise any other person” in relation to an ongoing “trade or treaty negotiation 
for a period of 1 year” after departing public office.106

Rules on Approaches to Government
A core focus of the U.S. rules is on restricting the influence former public office holders 
may exert on their former colleagues after leaving office. For instance, a former senior-
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level official may not knowingly, with intent to influence, make a communication to 
or appearance before an agency with which the official was employed within one year 
of leaving office, on behalf of any other person in connection with official action by 
that agency. This restriction persists for a cooling-off period of one year,107 although 
President Barack Obama’s administration has required that this period be extended to 
two years for incoming, non-career officials.108

The statutory restriction is broadened for enumerated, former “very senior” 
employees to include, not just officials at the agency where the person worked, but 
also certain other high-level executive branch officials.109 The cooling-off period in this 
instance is two years by statute.

There is also a special one-year cooling-off period for former senior and very 
senior employees on representing, aiding, or advising foreign governments or foreign 
political parties with the intent to influence the official activities of a U.S. government 
agency.110 President Obama has supplemented these rules by executive order requiring, 
for instance, that incoming non-career officials undertake, as a condition of contract, 
not to lobby any “covered executive branch official” – essentially senior executive 
officials – or any “non-career Senior Executive Service appointee” for the remainder of 
the administration.111

Rules Relating to the Nature of Post–Public Service Activities
Unlike the Canadian Conflict of Interest Act, the U.S. rules do not include express 
limitations on the entities with whom the former public office holder may work. 
Instead, they include very detailed rules on conflicts of interest that may arise when 
employment is sought while the official is still in office. A U.S. official may “not 
participate personally and substantially in a particular matter that, to his knowledge, 
has a direct and predictable effect on the financial interests of a prospective employer 
with whom he is seeking employment.”112 The employee must notify his or her agency 
of this disqualification, resulting in disclosure. “Seeking employment” is expansively 
defined as:

Engaging in negotiations for employment with any person (in turn defined as •	
“discussion or communication with another person, or such person’s agent or 
intermediary, mutually conducted with a view toward reaching an agreement 
regarding possible employment with that person”); and,
Making an “unsolicited communication to any person, or such person’s agent •	
or intermediary, regarding possible employment with that person.” However, 
this standard is not triggered by some communications, such as where the 
sole purpose of the communication is to reject an unsolicited communication 
regarding employment.113
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“Employment” is defined broadly as:

any form of non-Federal employment or business relationship involving the provision 
of personal services by the employee, whether to be undertaken at the same time as or 
subsequent to Federal employment. It includes but is not limited to personal services 
as an officer, director, employee, agent, attorney, consultant, contractor, general 
partner or trustee.114

Enforcement Record
The U.S. Office of Government Ethics publishes an annual survey of prosecutions 
under the U.S. conflict of interest laws, including the post-employment standards.115 
Those documents suggest that in the period 2001–07 (dates for which data are 
provided), there were at least eight cases involving investigations and prosecutions of 
the post-employment rules.

United Kingdom Standards

Rules
The UK approach is very different from that of the United States. Rather than 
employing legislated rules for ministerial-level officials, the United Kingdom has a 
non-statutory code of conduct. The UK House of Commons Public Administration 
Select Committee has described this Ministerial Code as “the rule book on ministerial 
conduct.”116 The most recent iteration of the Ministerial Code – dated July 2007 – 
contains the following provision relating to post-employment:

7.25 On leaving office, Ministers must seek advice from the independent Advisory 
Committee on Business Appointments [ACBA] about any appointments or 
employment they wish to take up within two years of leaving office, apart from 
unpaid appointments in non-commercial organisations. Ministers will be expected to 
abide by the advice of the Committee.117

Notably, the strictures for departing civil servants are stricter than those for 
ministers.118

Prior to appointment, the UK Cabinet Office’s head of the Propriety and Ethics 
Team, currently Ms. Sue Gray, apprises ministers of their obligations, including in 
relation to paragraph 7.25 and the ACBA.119
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Advisory Committee on Business Appointments
The ACBA is the key institution in the UK post–public office employment process. 
The propriety of post-employment activities hinges on a case-by-case assessment by 
the committee.

The ACBA dates from 1975. Described as a “quango” (for quasi-non-governmental 
organization), it is an independent body supported by a small secretariat situated in the 
Cabinet Office. The body is independent, in the sense that it makes its own decisions 
without intervention by any other entity.120 As described in the ACBA’s most recent 
annual report, its members “have experience at the most senior levels of Parliament, 
the Home Civil Service, the Diplomatic Service, the Armed Forces, or business.”121 
There is also now a member from the private sector.

The prime minister formally appoints members of the ACBA. Ms. Gray explained 
that these persons are selected for their familiarity with the political and civil service 
environment from which applicants come and, in the case of the private sector 
member, for their ability to judge the likely reactions of that sector to a prospective 
appointment.122 The three political members are, in fact, nominated by the three main 
political parties in the United Kingdom, through a process decided by each party 
itself.123 In practice, the political party members have been peers from the House of 
Lords with substantial experience in political life who are perceived to be acting in a 
public rather than partisan interest.124

Until recently, the eight persons comprising the ACBA held their positions for 
an initial three-year term, with prospects of a renewal for one further three-year 
term.125 The committee’s composition attracted the attention of the Commons 
Public Administration Select Committee in 2008, which noted that several of 
the members had been in place for nearly 10 years, all were more than 70 years 
old, and all had been educated at two elite educational establishments, Oxford or 
Cambridge.126 Recent reforms, however, have answered this critique, at least in part. 
Members will now be appointed for fixed five-year terms, without the possibility of 
reappointment.127 Traditionally, committee members have been unpaid. They will 
now receive a small honorarium in the range of £8,000 per annum at the chair level, 
less for members.128

The ACBA advises the prime minister on outside appointments of senior civil 
servants (and the foreign secretary, in the case of members of the diplomatic service). 
More important for the purposes of the Commission’s mandate, the ACBA fulfills 
the functions anticipated in section 7.25 of the Ministerial Code – that is, it advises 
former ministers in relation to any appointment (other than unpaid appointments in 
non-commercial organizations) that they wish to accept within two years of leaving 
public office. These include both employment relationships with employers and self-
employment as a consultant. It does not matter if the position or work is international 
or domestic.129
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In developing their views, committee members have traditionally corresponded 
with one another. They have begun, however, to meet more regularly, especially to 
deal with more difficult cases. According to Ms. Gray, decisions from the committee 
on prospective employment are relatively prompt – within days if there is time 
sensitivity associated with an appointment – and otherwise generally within two or 
three weeks.130

In actually giving its advice, the ACBA follows guidelines provided by the 
government. Several features of these guidelines merit discussion. First, the guidelines 
emphasize the appearance of propriety; they are aimed at preventing “suspicion,” not 
just actual harm to government interests. They specify, in paragraph 1, that “[i]t is in 
the public interest that former ministers with experience in government should be able 
to move into business or into other areas of public life. It is equally important that 
when a former minister takes up a particular appointment there should be no cause for 
any suspicion of impropriety” (emphasis added). Thus,

[the guidelines] seek to counter suspicion that:
the statements and decisions of a serving Minister might be influenced by (a) 
the hope or expectation of future employment with a particular firm or 
organisation; or
an employer could make improper use of official information to which a former (b) 
Minister has had access; or
there may be cause for concern about the appointment in some other particular (c) 
respect.131

Second, in keeping with these concerns, the ACBA’s advice is made with an eye 
to a number of criteria, including whether the appointment could leave the former 
minister “open to the suggestion” that it represents a reward for past favours, and 
whether the minister is privy to government insider information that would give 
his or her employer an unfair advantage.

Third, the ACBA will consult with the minister’s former department to determine 
the nature of any relationship between that department and the minister’s prospective 
employer. An application by a former minister to the ACBA is accompanied by a 
statement from the civil service head of the minister’s former department, specifying 
whether the minister had contact with the organization with which he or she proposes 
employment, whether the job offer could be seen as a reward for past favours, and 
whether the former minister has knowledge and policy background that could 
disadvantage competitors of the employer.132 The ACBA may then follow up with this 
official.133 With the authorization of the applicant, the committee may also approach 
competitors of the firm with which the former official is seeking employment to elicit 
their reactions. In the case of a consultancy, which may have multiple clients, the 
minister may seek approval on a portfolio of business areas or fields, to obviate the 
need for approval each time a new client retains the former official’s services.134
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Fourth, the Ministerial Code and the guidelines both note a continuing obligation 
to consult the ACBA during a two-year period following a minister’s departure from 
public office. There is not simply a one-time obligation to consult, confined to the 
time of departure from public office. Ms. Gray noted that, if a former minister were to 
take a job without consulting with the committee, that fact, if revealed in the press or 
otherwise, would prompt the ACBA to contact the former minister to advise him or 
her of the need to seek approval for the appointment.135

Fifth, there is an automatic period of unemployment for former ministers. The 
guidelines specify that a former minister is expected to take no post–public office 
employment for a period of three months after leaving office, except as waived by 
the ACBA. Waiver is rare and typically involves indisputably non-contentious 
appointments, such as academic posts.136

Sixth, the committee’s advice comes in three forms: it may indicate no objection 
to the position; it may recommend a delay of up to two years before the minister takes 
up the position; or it may advise that the appointment is unsuitable. In practice, the 
committee may also impose conditions where an appointment is taken up.

If a former minister declines to pursue the appointment, the committee’s advice 
remains confidential. If he or she accepts the position, the advice (including any 
conditions imposed by the ACBA) is made public and is published in the committee’s 
annual report (and on its website on a monthly basis).137 An official unhappy with 
the committee’s decision may ask to appear in person to argue his or her case and 
bring to the ACBA’s attention information that he or she feels has not been properly 
considered.138

There is no formal sanction if a former official disregards the ACBA process, either 
by failing to consult the committee or ignoring its advice. According to Ms. Gray, the 
media, parliamentarians, and the Cabinet Office closely scrutinize the whole process. She 
described lapses as “very occasional and very few.”139 Former ministers generally prefer 
to pass through the review process to distance themselves from criticism concerning 
their post-office employment.140 A failure to do so will provoke controversy in the 
media and Parliament. Moreover, there may be consequences for the reputation of the 
former minister’s employer, to the point that future government contract prospects 
may be impaired.141 Also of note, if the former minister remains a parliamentarian, any 
outside employment is registered in a Register of Members’ Interests. The latter allows 
the media and others – including the ACBA itself – to cross-reference current activities 
against those approved by the ACBA.142

Australian Standards
As Dr. Turnbull notes in her study, the Australian rules are the “least onerous” of 
the jurisdictions examined.143 The Australian post-employment standards for former 
ministers are contained in Standards of Ministerial Ethics, a code of conduct introduced 
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by the Rudd government in December 2007. The Standards begin with a series of 
general principles, including the following:

Ministers must accept the full implications of the principle of ministerial responsibility. 
They will be required to answer for the consequences of their decisions and actions – 
that is, they must ensure that:

their conduct in office is, in fact and in appearance, in accordance with these •	
Standards;
they promote the observance of these Standards by leadership and example in the •	
public bodies for which they are responsible; and
their conduct in a private capacity upholds the laws of Australia, and •	
demonstrates appropriately high standards of personal integrity.144

Two directives are found under the heading of “post-ministerial employment,” 
as follows:

2.19. Ministers are required to undertake that, for an eighteen month period after 
ceasing to be a Minister, they will not lobby, advocate or have business meetings 
with members of the government, parliament, public service or defence force on any 
matters on which they have had official dealings as Minister in their last eighteen 
months in office. Ministers are also required to undertake that, on leaving office, they 
will not take personal advantage of information to which they have had access as a 
Minister, where that information is not generally available to the public.

2.20. Ministers shall ensure that their personal conduct is consistent with the dignity, 
reputation and integrity of the Parliament.

The Australian rules grapple, therefore, with two of the issues addressed in their 
Canadian counterpart: post-employment approaches to government, and insider 
information. The Standards do not include any language on investigation and 
enforcement of, or penalties for, violations of the post-employment rules. The language 
on implementation found in the document focuses on existing ministers, specifying 
“that it is for the prime minister to decide whether and when a Minister should stand 
aside if that Minister becomes the subject of an official investigation of alleged illegal 
or improper conduct.”145 As Dr. Turnbull notes, “it is not clear how a former minister 
would be punished for non-compliance. It would seem that the purpose of the post–
public employment restrictions in this case is to clarify expectations and to encourage 
‘good behaviour’ rather than to deter or punish questionable conduct.”146

Canadian Provincial and Territorial Practice
I turn now to a brief overview of Canadian provincial and territorial practices, which 
are summarized in Table 11-6. Several of these provincial and territorial rules – 
designed for government systems that are mirrored at the federal level – are especially 
instructive. All the provinces, with the exception of Quebec, have post-employment 
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rules for former ministers. A list of the relevant legislation is set out in Table 11-7. At 
the time of writing, a bill was before the National Assembly of Quebec that, if enacted, 
would impose similar standards in that province.

Table 11-6: Summary of Relevant Provincial and Territorial Provisions

Issue Canada BC AB SK MB ON QCa NB NS PE NL NU NWT YT

Definition of conflicts of interest a a a a a a a a a a a a

Definition includes apparent/
potential conflicts of interest a ab a

Limitations on ministerial level 
officials having outside employment 
or businesses

a a a a a a a a a a a a a

Disclosure rules for current office 
holders accepting post-employment 
positions/opportunities

a

Post–public office employment 
restrictions for ministerial level 
officials

a a a a a a a a a a a a a a

Limitations related to files/
matters on which worked or non-
public information 

a a a a a a a a a a a

Limitations related to outside  
entities with which had dealings a a a a a a a

Limitations related to government 
agencies with which had 
dealings, such as seeking 
contracts on behalf of themselves 
or others

a a a a a a a a a a a

Limitations on seeking or 
receiving contract or benefits 
awarded by existing minister or 
cabinet or government generally

a a a a a a a a a a a a

Generic limitations  
(e.g., bar on improper use of past 
public office)

a a

Obligation on current office holders 
to avoid contributing to violations 
of post-employment restrictions of 
former office holders

a a a a a a a a a a a

Complaints mechanism available for 
other public office holders a a a a a a a a a a a a a

Complaints mechanism available 
for public a a a a a a a

Fines or other penalties for  
violations of post–public office 
employment rules a a a a a a a a a a a

a Note that the Quebec rules relating specifically to ministers were contained in a bill before the National 
Assembly at the time of writing. See National Assembly, 1st sess., 39th legislature, Bill 48, Code of ethics and 
conduct of the members of the National Assembly.

b Defined under Schedule B (Ministerial Code of Conduct) to the Members and Public Employees Disclosure Act.
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Table 11-7: Provincial and Territorial Legislation

Canada Conflict of Interest Act, SC 2006, c. 9, s. 2

british Columbia Members’ Conflict of Interest Act, RSBC 1996, c. 287

Alberta Conflicts of Interest Act, RSA 2000, c. C-23

saskatchewan Members’ Conflict of Interest Act, SS 1998, c. M-11.11

manitoba The Legislative Assembly and Executive Council Conflict of Interest Act, 
CCSM. c. L112

Ontario Members’ Integrity Act, 1994, SO 1994, c. 38

Quebec At the time of writing, Bill 48, Code of ethics and conduct of the 
Members of the National Assembly, was before the National Assembly 
of Quebec.

new brunswick Members’ Conflict of Interest Act, SNB 1999, c. M-7.01

nova scotia Members and Public Employees Disclosure Act, SNS 1991, c. 4

Prince edward island Conflict of Interest Act, RSPEI 1988, c. C-17.1

newfoundland and 
Labrador

House of Assembly Act, RSNL 1990, c. H-10

northwest territories Legislative Assembly Executive Council Act, SNWT 1999, c. 22.

yukon Conflict of Interest (Members and Ministers) Act, RSY 2002, c. 37

nunavut Integrity Act, SNu 2001, c. 7

Several observations can be drawn from a comparison of the ethics rules in these 
jurisdictions. First, the approach used by different jurisdictions to deal with post-
employment matters varies. In her study, Dr. Turnbull contrasts the approach taken 
in Canada and the United States – the legislated codification of detailed ethics rules 
– with that employed in the United Kingdom and Australia. As noted above, the latter 
two rely on more diffuse ethics “codes” containing fewer specific admonishments than 
do the Canadian (and U.S.) rules. Dr. Turnbull characterizes the “code of conduct” 
approach as “soft law” and juxtaposes it with the “hard law” approach, “which uses 
legislation to discourage and penalize misconduct.”147

Second, form may matter as much as substance. Putting ethics rules on a 
statutory footing gives them a more formal imprimatur, may allow closer integration 
between rules and the institutional structures created to apply them, and is necessary 
where criminal or quasi-criminal penalties are attached to violations of these rules. 



526 OLiPHAnt COmmissiOn: vOLume 3

Nevertheless, legislated standards are inflexible; they cannot necessarily be amended 
promptly to reflect changing circumstances or newly discovered shortcomings. Further, 
Dr. Turnbull argues that codification of ethics generally is inauspicious for ongoing 
public deliberations designed to create a “culture of ethics.”148

Legislated rules also “legalize” standards, requiring a narrower and more precise 
drafting than statements of values or other, more general codes.149 This legalization 
may add clarity, but it also may result in statutory interpretation and unintended 
consequences. I would include concerns expressed below about the extraterritorial 
reach of the Conflict of Interest Act rules in this category – the legislated rules raise this 
concern whereas more informal “soft law” standards may not.

Most important, legislated standards do not necessarily produce rules that 
“discourage and penalize misconduct” more than do “soft law” standards. I return 
to this point below, but as contrasted with the United States and many provincial 
jurisdictions, the enforcement dimension of post-employment rules in Canada’s 
legislated conflict of interest rules can be described as rudimentary. Indeed, even when 
placed in juxtaposition to some jurisdictions lying unambiguously in the “soft law” 
camp, Canada’s enforcement apparatus compares unfavourably.

OECD Post–Public Employment Principles
It is possible to extract a list of best practices from a close review of comparative post-
employment rules from foreign jurisdictions. The OECD has done just this in its 2009 
study where it proposed a number of specific “post–public employment principles.”150 
The OECD’s “checklist” is worth reproducing as follows:

Problems arising primarily while officials are still working in government
Public officials should not enhance their future employment prospects in the 1. 
private and non-profit sectors by giving preferential treatment to potential 
employers.
Public officials should … disclose their seeking or negotiating for employment 2. 
and offers of employment that could constitute conflict of interest [in a timely 
manner].
Public officials should … disclose their intention to seek and negotiate for 3. 
employment and or accept an offer of employment in the private and non-
profit sectors that could constitute conflict of interest [in a timely manner].
Public officials who have decided to take up employment in the private and 4. 
non-profit sectors should, where feasible, be excused from current duties that 
could constitute a conflict of interest with their likely responsibilities to their 
future employer.
Before leaving the public sector, public officials who are in a position to 5. 
become involved in conflict of interest should have an exit interview with the 
appropriate authority to examine possible conflict-of-interest situations and, if 
necessary, determine appropriate measures for remedy.
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Problems arising primarily after public officials have left government
Public officials should not use confidential or other “insider” information after 6. 
they leave the public sector.
Public officials who leave [the] public sector should be restricted in their efforts 7. 
to lobby their former subordinates and colleagues in the public sector. An 
appropriate subject matter limit, time limit or “cooling-off” period may be 
imposed.
The post–public employment system should take into consideration appropriate 8. 
measures to prevent and manage conflict of interest when public officials accept 
appointments to entities with which the officials had significant official dealings 
before they left the public sector. An appropriate subject matter limit, time limit 
or cooling-off period may be required.
Public officials should be prohibited from “switching sides” and represent[ing] 9. 
their new employer in an ongoing procedure on a contentious issue for which 
they had responsibility before they left the public sector.  
Duties of current officials in dealing with former public officials
Current public officials should be prohibited from granting preferential 10. 
treatment, special access or privileged information to anyone, including former 
officials.

…

The OECD study then goes on to deal with the responsibilities of those employing 
former public officials

Private firms and non-profit organisations should be restricted in using or encouraging 
officials who are seeking to leave or who have left government to engage in activities 
that are prohibited by law or regulation.151

The OECD study also identified a number of “pillars” in an effective post-public 
employment system. Of particular relevance for this Report were the following four 
pillars:

[1] The restrictions, in particular the length of time limits imposed on the activities 
of former public officials[,] are proportionate to the gravity of the post-public 
employment conflict of interest threat that the officials pose.
[2] The restrictions and prohibitions contained in the post-public employment system 
are effectively communicated to all affected parties.
[3] The authorities, procedures and criteria for making approval decisions in 
individual post-public employment cases as well as for appeals against these decisions 
are transparent and effective.
[4] The enforcement sanctions for post-public employment offences are clear and 
proportional, and are … consistently and equitably applied [in a timely manner].152

I note that these principles and pillars are the product of sustained scrutiny 
by the OECD and its invited experts. They are intended to “provide a point of 
reference against which policy makers … can review the strengths and weaknesses 
of their current post–public employment system and modernise it in light of their 
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specific context, including existing needs and anticipated problems.”153 This is 
exactly how I shall use them in this Report – as a series of considerations against 
which to view Canada’s rules.

Areas of Concern in Post-Employment Rules
As measured against most of these best practice principles, Canadian federal post-
employment rules stand up well. As I noted earlier, Canada’s ethics regime is among 
the most rigorous of those considered by the Commission. However, strong as Canada’s 
ethics regime may be, some of its rules could be better understood and applied. There is 
also a fundamental need for more robust implementation of these rules. In the sections 
that follow, I canvass each of these matters with an eye to the OECD principles and 
pillars and make recommendations for improvements to aspects of Canada’s ethics 
regime that lie within the scope of the Commission’s mandate.

Anticipating the Transition to Private Life
OeCd Principles 1 and 4. Public officials should not enhance their future employment 
prospects in the private and non-profit sectors by giving preferential treatment to 
potential employers. Public officials who have decided to take up employment in the 
private and non-profit sectors should, where feasible, be excused from current duties 
that could constitute a conflict of interest with their likely responsibilities to their 
future employer.

Actual Conflicts of Interest
Section 10 of the Conflict of Interest Act instructs public office holders “not to be 
influenced in the exercise of an official power, duty or function by plans for, or 
offers of, outside employment.” As discussed above, much turns on what is meant by 
“employment.” This term recurs in section 24, which requires disclosure of firm offers 
and acceptances of outside employment.

I believe that these sections set out appropriate expectations and are consistent 
with principles 1 and 4. However, the current wording of the Act raises uncertainties 
about its applicability to a broader range of paid work, a point made by the ethics 
commissioner.154 If employment is confined to formal employer/employee relationships, 
these sections are too narrow. I believe employment in this context should be defined 
broadly to include contracts for professional or other services. I note that the equivalent 
U.S. rules define “employment” expansively and helpfully as:

Employment means any form of non-Federal employment or business relationship 
involving the provision of personal services by the employee … It includes but is 
not limited to personal services as an officer, director, employee, agent, attorney, 
consultant, contractor, general partner or trustee.155
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Given that one of the underlying purposes of the Conflict of Interest Act is to 
minimize the possibility of conflicts arising between the private interests and public 
duties of public office holders and to resolve those conflicts in the public interest 
should they arise (section 3(b)), I see no principled basis for excluding other 
types of contracts, including those for personal services. The same concerns arise 
whether one is gaining an advantage through employment or through a contract 
for services.

In advance of the discussion below, I should explain that amending the Act to 
incorporate a broad understanding of employment should dovetail with corrections 
to the post-employment restriction contained in section 35(1) of the Act, which may 
also currently reach only formal employer/employee relationships; that is, contracts 
of service.

In sum, I believe the Conflict of Interest Act should be amended to define 
employment broadly to include paid work of all sorts in the activities contemplated 
by sections 10, 24, and 35. A more expansive definition of employment should be 
added to section 2 and corresponding amendments made to other sections, such as 
section 35(1), to include this concept of employment among the relationships regulated 
by the provision.

reCOmmendAtiOn

section 2 of the Conflict of Interest Act should be revised to add the definition, 
“employment shall mean, for the purposes of sections 10, 24(1), 24(2), 35(1),  and 
39(3)(b), any form of outside employment or business relationship involving the 
provision of services by the public office holder, reporting public office holder, or 
former reporting public office holder, as the case may be, including, but not limited 
to, services as an officer, director, employee, agent, lawyer, consultant, contractor, 
partner, or trustee.”

Apparent Conflicts of Interest
A second concern relates to the Conflict of Interest Act’s general focus on actual – as 
opposed to apparent – conflicts of interest. Nowhere does the Act proscribe apparent 
conflicts of interest.

Section 10 instructs public office holders not “to be influenced”: in other words, 
not to succumb to impaired judgment. As Professor Kathleen Clark noted in her 
testimony, this is a difficult standard to prove, requiring the ethics commissioner to 
understand what motivates the public office holder.156 Moreover, some cases will fall 
short of the standard of “being influenced” where a public office holder’s conduct may 
raise doubts in the public. If, for instance, it came to light that a public office holder 
was handling a file pertinent to an outside entity with whom the public office holder 

5
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was at the time contemplating employment, the public would be suspicious, even if 
that file was in fact handled professionally and appropriately at all times.

The more generic provisions of the Act that invoke conflicts of interest do not 
address this situation. Section 6, for example, instructs public office holders not to 
“make a decision or participate in making a decision related to the exercise of an 
official power, duty or function if ” he or she “knows or reasonably should know 
that, in the making of the decision, he or she would be in a conflict of interest.” The 
provision relies on an objective standard in terms of what a public office holder should 
know – that is, it would apply even if a particular individual were subjectively but 
unreasonably oblivious to the conflict. Much hinges, however, on the definition of 
conflict of interest. That concept is defined by the Act to encompass actual conflicts – 
that is, the actual existence of an opportunity to further a private interest. It does not 
reach apparent conflicts – that is, circumstances where a reasonable observer would 
perceive a conflict situation to exist, even if it does not.

This omission may be problematic in my view. It is to be noted that the Conflict 
of Interest Act establishes a standard that, in this respect, is less demanding than its 
federal predecessors, or than what is applied in some provincial laws. The 1985 
Ethics Code specified that “on appointment to office, and thereafter, public office 
holders shall arrange their private affairs in a manner that will prevent real, potential 
or apparent conflicts of interest from arising” (principle 7(d), emphasis added). The 
current MP Code, section 2, also refers to apparent conflicts of interest, asserting 
that MPs are expected to “to fulfill their public duties with honesty and uphold the 
highest standards so as to avoid real or apparent conflicts of interests” and are to 
“arrange their private affairs so that foreseeable real or apparent conflicts of interest 
may be prevented from arising.”

The federal Values and Ethics Code for the Public Service – the instrument that 
applies to members of the federal executive who do not reach the level of “public office 
holders” under the Conflict of Interest Act – also charges individuals to avoid “apparent” 
conflicts of interest.157

Similarly, the BC Members’ Conflicts of Interest Act, section 3, provides that “[a] 
member must not exercise an official power or perform an official duty or function 
if the member has a conflict of interest or an apparent conflict of interest.” For its 
part, the Yukon Conflict of Interest (Members and Ministers) Act, section 2, specifies 
that a conflict of interest exists where, among other things, a member who is also a 
minister exercises an official power “and at the same time knows or ought to know 
that in the decision or function there is the opportunity, or the reasonable appearance 
of an opportunity, for the Member or Minister to further their own private interest” 
(emphasis added).158
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Defining Apparent Conflicts of Interest
The distinction among real, potential, and apparent conflicts of interest was not clear 
in the prior POH Code and remains unclear in the present MP Code. The 1987 Parker 
Commission defined a real conflict of interest as a “situation in which a minister of 
the Crown has knowledge of a private economic interest that is sufficient to influence 
the exercise of his or her public duties and responsibilities.” An apparent conflict of 
interest “exists when there is a reasonable apprehension, which reasonably well-informed 
persons could properly have, that a conflict of interest exists.”159 An apparent conflict 
of interest may exist even if there is, in fact, no actual conflict.

Although the final holding of the Parker Commission was ultimately 
challenged successfully in Federal Court on administrative law grounds,160 the 
definition of apparent conflicts of interest it offered is amply justified by other 
authorities. The Supreme Court of Canada, for example, seems to have equated an 
“apparent” conflict of interest with the administrative law standard of “reasonable 
apprehension of bias.”161 The Federal Court of Appeal has applied what amounts to 
the same standard: “Would an informed person, viewing the matter realistically and 
practically and having thought the matter through, think it more likely than not 
that the public servant, whether consciously or unconsciously, will be influenced 
in the performance of his official duties by considerations having to do with his 
private interests?”162

In British Columbia, apparent conflict of interest is defined in the text of the 
Members’ Conflict of Interest Act in a manner consistent with these other authorities:

2.(2) For the purposes of this Act, a member has an apparent conflict of interest 
if there is a reasonable perception, which a reasonably well informed person could 
properly have, that the member’s ability to exercise an official power or perform an 
official duty or function must have been affected by his or her private interest.

Justification for Inclusion of Apparent Conflicts of Interest
As the Attorney General noted in submissions to the Commission, during the 
enactment of the Federal Accountability Act (and the Conflict of Interest Act), witnesses 
raised the question of real versus apparent conflicts of interest. Then ethics commissioner 
Bernard Shapiro appeared to cast doubt on the concept of apparent conflicts:

There is an argument, as I’ve said in one of my annual reports, of whether or not the 
Ethics Commissioner should deal altogether with apparent conflicts of interest or 
whether that’s more of a political issue, which needs to be dealt with in another arena. 
I haven’t satisfied myself about the appropriate answer to that question, but I do know 
that if you give me any particular individual, I will find an apparent conflict of interest 
with any particular policy matter if I look hard enough. But it will be apparent; it 
won’t be real.163
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Mr. Shapiro’s position was not shared by his predecessor, former ethics counsellor 
Howard Wilson:

The last [feature of the POH Code in force when Wilson was Ethics Counsellor] was 
that on appointment to office and thereafter public office-holders shall arrange their 
private affairs in a manner that will prevent real[,] potential or apparent conflicts of 
interest from arising. That deals fundamentally with the appearance of conflict, which 
is a reality. I do not think the way it is expressed in the proposed legislation, as I read 
it, covers this point. It misses the political reality that the appearance of conflict, 
whether or not there is any substance to it, is a matter that every politician has to 
address. The great strength of the code for public office-holders was that it recognized 
that explicitly.164

I note that amendments that would have incorporated the apparent standard 
into the Conflict of Interest Act were rejected by the House of Commons, and the 
Senate ultimately agreed with that rejection.165 The motion rejecting these changes 
urged that inclusion of the apparent standard “would undermine the ability of 
public office holders to discharge their duties and substitute the Conflict of Interest 
and Ethics Commissioner for Parliament or the public as the final arbiter of an 
appearance of conflict by expanding the definition of ‘conflict of interest’ under the 
Conflict of Interest Act to include ‘potential’ and ‘apparent’ conflicts of interest.”166

I am not persuaded by this reasoning. An expanded definition of conflict of 
interest would not alter the ethics commissioner’s enforcement powers – no new 
penalties could be administered, and Parliament would be in no worse a position 
to arbitrate propriety than under the current system. Nor would the inclusion of 
apparent conflicts provide the ethics commissioner with discretion of a sort different 
from what she already possesses in relation to defining other, equally uncertain 
terms in the Act. The application of all these concepts depends on the judgment of 
the commissioner, and there seems little reason to fear calling on that judgment in 
relation to “apparent” conflicts.

A narrow definition of conflict of interest excluding apparent conflicts risks 
rendering the Act ineffectual in dealing with activities that, in the public eye, 
deserve scrutiny – that is, circumstances where a reasonably well-informed observer 
would perceive a conflict. I note that the purpose of ethics rules is not only to guard 
against actual instances where public office holders pursue their private interest at 
the expense of the public interest, but also to generate public confidence in the 
exercise of public power. Exclusion from the ambit of the Act of situations where 
a reasonable observer could conclude a conflict exists may grievously undermine 
public confidence in the federal ethics system. This is a point that the BC conflict 
of interest commissioner made in testimony before the Commission. Commissioner 
Fraser described the concept of apparent conflict of interest in the BC law as a 
“valuable tool” in his toolbox and said that the distinction drawn between real and 
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apparent conflicts “gives to the public a sense of confidence in the fair workings 
of our government machinery.”167 Dr. Levine, Dr. Greene, and Dr. Sossin were all 
of the view that apparent conflicts of interest should fall within the scope of the 
Conflict of Interest Act.

There does not appear to be any principled reason why lower-level members of the 
federal executive and regular MPs are obliged by the instruments that govern them to 
avoid apparent conflicts, but public office holders are not obliged to do so.

It is true that the “Ethical Guidelines for Public Office Holders” annex, included 
in the prime minister’s Accountable Government document, specifies that

public office holders have an obligation to perform their official duties and arrange 
their private affairs in a manner that will bear the closest public scrutiny, an obligation 
that is not fully discharged by simply acting within the law.

This language arguably elevates the expectations applied to public office holders 
to incorporate something approximating a “reasonably well-informed observer” 
standard. However, this document does not affect the Conflict of Interest Act. Nothing 
in the Act entitles the ethics commissioner to consider these guidelines in construing 
whether a public office holder acted in compliance with its provisions.*

In sum, I agree with Dr. Levine, Dr. Greene, and Dr. Sossin that the concept of 
“apparent” conflicts of interest should be expressly incorporated into the Conflict of 
Interest Act. I find that the BC definition (with slight modifications to accommodate the 
Act’s context and to ensure that it reaches prospective and not simply past behaviour) 
provides an intelligible and workable standard.

reCOmmendAtiOn

The definition of “conflict of interest” in the Conflict of Interest Act should be 
revised to include “apparent conflicts of interest,” understood to exist if there is a 
reasonable perception, which a reasonably well-informed person could properly 
have, that a public office holder’s ability to exercise an official power or perform an 
official duty or function will be, or must have been, affected by his or her private 
interest or that of a relative or friend.

Disclosure by MP Leaving Office
A final issue related to preparation for private life involves the disclosure obligations that 
exist for an MP (as opposed to a public office holder governed by the Conflict of Interest 
Act). As noted above, under the MP Code, MPs may have outside employment. At the 
same time, income from these interests greater than $1,000 must be disclosed  to the 

* On this issue, I note that the MP Code, section 3.1, specifically authorizes the ethics commissioner to 
contemplate the “principles” enunciated in that instrument – which includes the expectation that apparent 
conflicts will be avoided – in investigating compliance with the more substantive obligations in the Code.

6
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ethics commissioner at least annually. There is also a “material change” provision that 
requires disclosure within 60 days. Yet, the MP Code appears not to cover someone 
who, prior to the expiry of those 60 days, leaves office. In those circumstances, income 
may be received in the last 59 days in office that is never disclosed. It follows that any 
conflict of interest that has arisen during this period as a result of outside activities, 
income, and assets may never come to light. Yet, it is in this transitional period that MPs 
planning post-office careers may find themselves most vulnerable to such conflicts.

In these circumstances, I believe that the MP Code should include a supplemental 
obligation that departing MPs file an “exit” disclosure with the ethics commissioner, 
updating their annual disclosure report to their last day in office.

reCOmmendAtiOn

The House of Commons should amend the Conflict of Interest Code for Members 
of the House of Commons to oblige a departing member to file a section 20 
disclosure statement current as of the member’s last day in office. The amendment 
should require the member to file the statement within 60 days of the member’s 
last day in office.

Disclosing Preparations for Private Life
OeCd Principles 2 and 3. Public officials should … disclose their seeking or 
negotiating for employment and offers of employment [or their intention to seek 
and negotiate for employment] … that could constitute conflict of interest [in a 
timely manner].

Under the Conflict of Interest Act, section 24, a “reporting public office holder 
[which includes a minister] shall disclose in writing to the Commissioner within 
seven days all firm offers of outside employment.” Any acceptance of “outside 
employment” must be disclosed, within seven days, to, among potential others, the 
ethics commissioner. As noted in Part II of this chapter, the ethics commissioner 
told the Commission that she views “firm offer” as meaning “a serious offer” that 
is “something less than a legally binding agreement” and “something more than 
preliminary discussions.” It would follow, for example, “serious negotiations with 
respect to a defined position.”168

Recommendation 5 would see the definition of employment under this section 
expanded to include other business relationships. Another key issue is whether 
disclosure should be triggered only when a firm offer has been received by the public 
office holder. The OECD principles clearly anticipate disclosure occurring before 
receipt of any “firm offers” or acceptances of these offers. In her expert testimony before 
the Commission, Professor Clark noted that U.S. law also requires disclosure at the 
point of “seeking employment,” and not just on receipt of a firm offer. As noted above, 

7
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“seeking employment” under U.S. law includes engaging in negotiations or making an 
“unsolicited communication … regarding possible employment with that person.”169

The U.S. approach has an appealing logic. If, as suggested above, the purpose of 
the disclosure provisions of the present Conflict of Interest Act is to limit the prospect 
that current public office holders will seek to ingratiate themselves with prospective 
employers (defined as suggested in Recommendation 5), identifying such prospective 
employers at the negotiation stage is a sensible precaution.

In the context of a consultancy retainer, uncertainty may arise as to when a particular 
retainer is concluded, or a “firm offer” of such a retainer is extended – especially if the 
parties act in a manner designed to minimize scrutiny. This uncertainty potentially 
vitiates the utility of the present Act’s disclosure rules, a situation that could be avoided 
at least in part by broadening their reach.

I agree, therefore, with the views expressed by several of the experts before the 
Commission that amending the Conflict of Interest Act to cover the negotiation stage, 
in a similar way to U.S. law, would be a sensible improvement to the Canadian rules.

reCOmmendAtiOn

Section 24 of the Conflict of Interest Act should be amended to replace the reference 
to “firm offer” of employment with a requirement to disclose the identities of 
entities with whom a public office holder is seeking, negotiating, or has been offered 
employment, with the term “employment” as defined in Recommendation 5.

OeCd Principle 5. Before leaving the public sector, public officials who are in a 
position to become involved in a conflict of interest should have an exit interview 
with the appropriate authority to examine possible conflict-of-interest situations 
and, if necessary, determine appropriate measures for remedy.

Section 32 of the Conflict of Interest Act specifies that, prior to a public office 
holder’s final day in office, the ethics commissioner “shall advise the public office 
holder of his or her obligations” under the post-employment provisions of the Act. 
Canada’s requirement is generally consistent with that applicable in other states. 
However, the Canadian approach does not oblige the departing public office 
holder to report. There is no mandatory disclosure of post-employment activities 
on leaving public office or throughout the post–public service cooling-off period. 
This is a matter to which I return below.

Ms. Dawson, the ethics commissioner, told the Commission that, in most cases, 
she does not find out that a reporting public office holder has left government until 
after the fact. At that point, she sends out a standard post-employment letter with a 
general description of the former public office holder’s post-employment obligations. 
Under the current regime, therefore, the ethics commissioner is unable to perform her 

8
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obligations under section 32. It should be noted that mandatory disclosure of post-
employment activities would address this shortcoming.

Post-Employment Side-Switching and Insider Information
OeCd Principles 6 and 9. Public officials should not use confidential or other 
“insider” information after they leave the public sector. Public officials should be 
prohibited from “switching sides” and represent[ing] their new employer in an ongoing 
procedure on a contentious issue for which they had responsibility before they left the 
public sector.

The insider information rules applicable to former public office holders, found 
in the Conflict of Interest Act, encompass prohibitions on using insider information 
– that is, information “not available to the public” (subsection 34(2)) – and rules 
on side-switching (subsection 34(1)). I believe that the coverage of these rules – 
as I have interpreted them in Part II – is sufficient to meet the sorts of objectives 
reasonably captured by principles 6 and 9.

A concern in this area relates to the geographic reach of these provisions. The 
ethics commissioner took the view before the Commission that these rules apply to 
actions taken by the former public office holder internationally. In Part II, I noted 
the ambiguity in the present Act about its geographic scope. This ambiguity could 
result in a post-employment regime that is ineffectual if the conduct it proscribes 
occurs beyond Canada’s territory. Geographically restricted post-employment rules in 
a global economy are obviously unsatisfactory and demand clarification.

reCOmmendAtiOn

The Conflict of Interest Act should expressly provide that its post-employment 
provisions extend to actions taken by former public office holders, whether those 
actions occur in Canada or elsewhere.

Post-Employment Approaches to Government
OeCd Principle 7. Public officials who leave [the] public sector should be restricted in 
their efforts to lobby their former subordinates and colleagues in the public sector. An 
appropriate subject matter limit, time limit or “cooling-off” period may be imposed.

The Canadian federal rules address principle 7 through the cooling-off 
periods applied in subsection 35(2) under the Conflict of Interest Act. This rule bars 
representations to agencies with which the former reporting public office holder 
had “direct and significant official dealings” in the last year of office. As discussed 
at length in Part II of this chapter, the concept of “direct and significant official 
dealings” is not defined, raising the difficulties of interpretation addressed there.

9
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There is logic in avoiding exhaustive definitions of such expressions. An exclusive 
definition inevitably would fall short in some dimension and risk implicitly authorizing 
behaviour that, on reflection, should be disallowed. Nevertheless, ambiguity creates 
its own risks, especially in a system (as exists at present) where former public office 
holders are effectively left to their own devices in interpreting the reach of the post-
employment rules. Different former public office holders will doubtlessly construe the 
uncertain language in the Conflict of Interest Act differently, producing a potentially 
uneven application of the Act, corrected only if and when the ethics commissioner is 
in a position to apply these provisions systematically.

One alternative approach is to supplement the concept of “direct and significant 
official dealings” with more emphatic prohibitions focusing specifically on certain 
sorts of representations; not least, those dealing with contracts or benefits. This is, 
in effect, what several of the provinces and territories have done. Alberta prohibits 
a former minister from soliciting a contract or benefit from “a department of the 
public service or a Provincial agency with which the former Minister had significant 
official dealings during the former Minister’s last year of service as a Minister,” or, 
“on behalf of any other person, mak[ing] representations with respect to a contract 
with or benefit from a department of the public service or a Provincial agency.”170 
Similarly, in Ontario, a former member of the executive council may not “make 
representations to the Government of Ontario on his or her own behalf or on another 
person’s behalf with respect to such a contract or benefit.”171 British Columbia, 
Saskatchewan, New Brunswick, Prince Edward Island, Nunavut, and Yukon have 
very similar provisions.172

In this provincial and territorial approach, the scope of the representation limitation 
is clearer than in the Conflict of Interest Act. Specifically, the provincial and territorial 
rules depend less on the target of the representation than on the subject matter of that 
representation (that is, benefits or contracts).

Still, I do not believe that there is a strong argument for following the provincial and 
territorial practice on this issue. I note that the Conflict of Interest Act post-employment 
rules must also be read with an eye to the lobbying limitations in the Lobbying Act. The 
Lobbying Act stipulates a five-year prohibition on lobbying by the former public officials 
to whom it applies, and this stipulation is relatively straightforward and comprehensible. 
It covers representations made to all of the federal government, including in relation 
to contracts and grants, by a former minister as part of a consultancy retainer. As a 
consequence, the Lobbying Act captures most of the sorts of representations dealt with 
in provincial law, leaving the Conflict of Interest Act to deal with other situations.

I do not believe that copying this provincial and territorial approach has much 
to offer. Rather, I believe that the focus should be on developing greater clarity on 
the concept of “direct and significant official dealings,” a topic I consider in the 
next section.
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The Nature of Post–Public Service Activities
OeCd Principle 8. The post–public employment system should take into consideration 
appropriate measures to prevent and manage conflict of interest when public officials 
accept appointments to entities with which the officials had significant official dealings 
before they left the public sector. An appropriate subject matter limit, time limit or 
cooling-off period may be required.

Subsection 35(1) of the Conflict of Interest Act imposes a cooling-off period on a contract 
of service with, acceptance of appointment to a board of directors of, or acceptance of an 
offer of employment with an entity with which the former reporting public office holder 
has “direct and significant official dealings.” I have recommended in Recommendation 5 
that the definition of employment be expanded in relation to this section. Three other 
issues concerning the cooling-off period provisions need to be addressed.

The “Direct and Significant Official Dealings” Quandary
As discussed above under principle 7 in relation to subsection 35(2) of the Conflict of 
Interest Act, the phrase “direct and significant official dealings” is ambiguous. However, 
unlike with principle 7 and section 35(2), there is no quasi-redundant rule, such as the 
five-year lobbying ban in the Lobbying Act, to minimize the consequences of this ambiguity 
for section 35(1). As a result, different former public office holders may construe the 
uncertain language in the Conflict of Interest Act differently. Also, public office holders 
should understand their obligations; at present, the standard against which they are to 
make decisions is ambiguous.

Clarification of this standard could be achieved in two ways, which are not mutually 
exclusive. First, “direct and significant official dealings” could be defined and/or 
supplemented. The equivalent provisions in both Alberta and Newfoundland and Labrador, 
for example, include definitions, albeit highly general ones.* In Alberta, the concept of 
“significant official dealings” applied in its law has been further refined by an interpretive 
bulletin issued by the Alberta ethics commissioner. The bulletin reads, in part:

Even though a Minister may not personally have dealings with an agency, person, 1. 
or entity, he or she may direct staff within the department to take certain actions 
with respect to that entity. That direction by the Minister will be considered by this 
office to be a significant official dealing by the Minister with respect to that agency, 
person or entity.
Regular and routine contact between a department and an agency, person or 2. 
entity will be considered a strong indication of official dealings with respect to that 
agency, person or entity.

* Conflicts of Interest Act, RSA 2000, c. C-23, s. 31(2): “For the purposes of subsection (1), a former Minister 
has had significant official dealings with a department of the public service, Provincial agency, person or 
entity if the former Minister, while in office, was directly and substantively involved with the department, 
Provincial agency, person or entity in an important matter.” House of Assembly Act, RSNL 1990 c. H-10, 
s. 30(5): “‘significant official dealings’ means substantial involvement over a period of time of the former 
minister personally.”
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A department’s regular input into policy in a specific area in which the entity 3. 
operates will normally be considered significant official dealings with respect to 
that agency, person or entity.
The preparation and presentation of matters for Lieutenant Governor in 4. 
Council approval will be considered significant official dealings with that 
agency, person or entity. Those dealings need not be prescribed in law; it is 
sufficient for the purposes of section 29 that the practice is administratively 
required.173

I believe that an analogous interpretation bulletin issued by the ethics commissioner 
would clarify expectations. It would serve the dual purpose of educating reporting 
public office holders about their obligations and providing more certainty for reporting 
public office holders when they face decisions about what will constitute legitimate 
post-employment activities.

reCOmmendAtiOn

The Conflict of Interest and Ethics Commissioner should issue an interpretive 
bulletin providing guidance on the meaning of “direct and significant official 
dealings” used in section 35 of the Conflict of Interest Act.

Obligations During the Post-Employment Period
Although the Conflict of Interest Act prohibits former reporting public office holders 
from engaging in certain business relationships after leaving office, the Act imposes no 
requirement on the part of current or former public office holders to report on their 
post–public office employment activities to the ethics commissioner.* At the expert 
policy forum, the ethics commissioner commented emphatically on the difficulty in 
tracking the actual post-employment activities of former public office holders under 
the legislation. Because the Conflict of Interest Act does not impose an ongoing duty to 
report, it is difficult for her to monitor the activities of former reporting public office 
holders during the cooling-off period.

The Canadian system depends on the judgment of the former public office 
holders to decide whether a given activity falls within the category of permissible 
post-employment; in other words, they must determine what constitutes a “direct and 
significant official dealing.” The ethics commissioner may become involved only where 
a complaint is made or a potentially problematic situation comes to her attention 
through the media. At that point, the focus shifts to whether there has been non-
compliance with the rules, with the possibility that the ethics commissioner will, in 
essence, “blacklist” the offending former public office holder.**

* However, a reporting public office holder who engages in certain lobbying under the Lobbying Act has a duty 
to disclose this activity to the ethics commissioner (Conflict of Interest Act, s. 37).

** Section 41 of the Conflict of Interest Act gives the ethics commissioner authority to order current public office 
holders to have no dealings with the former reporting public office holder.

10
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There are, therefore, two important issues in the Canadian system: first, the extent 
to which decisions on whether given opportunities comply with post-employment rules 
should be left exclusively in the hands of former public office holders themselves; and 
second, the ability of the Canadian system to detect non-compliance with these rules.

On these issues, there is something to be learned from other systems that create 
more regular contact between former public office holders and an independent third 
party for the duration of cooling-off periods. In this respect, the UK’s Advisory 
Committee on Business Appointments presents an interesting model. Although the 
United Kingdom has no legislated post-employment rules (and indeed, scant codified 
post-employment rules generally), it includes a mechanism that, first, externalizes 
scrutiny of prospective post-employment opportunities by involving an independent 
body, and, second, obliges an ongoing disclosure of post-employment opportunities 
to that body for a period of two years after a minister has left public office. In other 
words, it grapples (at least in part) with both of the issues raised above concerning the 
Canadian system. I return to this point under OECD pillar 3 below.

Geographic Reach
I also repeat here concerns about the geographic reach of the Conflict of Interest Act. 
The “entity” under section 35 that retains the former public office holder could 
well be a foreign corporation, and the former public officer may relocate to another 
country. Unless the Conflict of Interest Act reaches beyond Canada’s borders, there will 
be inevitable questions as to whether the statute governs this scenario. Yet the policy 
reason for the cooling-off period remains: to minimize the prospect of ingratiation 
while the public office holder was in office.

Here too there is a clear need to clarify what the Conflict of Interest Act covers 
and ensure it would reach, for example, a consultancy retainer where the entity 
hiring the former reporting public office holder is a foreign corporation, but one 
nevertheless with whom the reporting public office holder had direct and significant 
official dealings while in office. Recommendation 9 above is directed at correcting 
this geographic shortcoming.

One objection to such a change may be that it would deny deployment of Canadian 
expertise on international issues. I do not agree. First, the denial of opportunity here is 
justified by the clear need to minimize the prospect of in-office ingratiation – it is no 
rebuttal to suggest that this need becomes less acute if the employing entity is foreign 
rather than Canadian. Second, as with all the post-employment rules, former public office 
holders caught by the rule can seek reasonable exemptions from the ethics commissioner. 
A former prime minister could, for example, seek a waiver of the cooling-off period from 
the ethics commissioner in order to work for the United Nations. Such a waiver may be 
granted by the commissioner if there is a public interest in doing so (section 39).
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Reciprocal Obligations on Current Public Office Holders
OeCd Principle 10. Current public officials should be prohibited from granting 
preferential treatment, special access or privileged information to anyone, including 
former officials.

Section 7 of the Conflict of Interest Act bars current public office holders from showing 
preferential treatment to anyone “based on the identity of the person” who represents 
them. However, there is no specific rule that regulates the treatment of former public 
office holders by current public office holders. There is, for instance, no onus placed on 
current public office holders dealing with former public office holders to consider the 
latter’s compliance with post-employment rules. The Act simply provides:

41.(1) If the Commissioner determines that a former reporting public office holder 
is not complying with his or her obligations under this Part, the Commissioner may 
order any current public office holders not to have official dealings with that former 
reporting public office holder.

Thus, any obligation of existing public office holders is triggered only by an 
order of the ethics commissioner as a result of a finding of non-compliance by 
the former reporting office holder. Moreover, an order by the commissioner under 
section 41 limits dealings by any “current public office holders” – a fairly narrow 
class of senior executive officials under the Conflict of Interest Act – and not other 
government employees. At the same time, the limits extend to “official dealings”; as 
noted earlier, a somewhat uncertain concept.

In comparison, most of the provinces and territories have developed what can 
be called a “double obligation” model of enforcement. In addition to barring certain 
actions by former public office holders, they also impose obligations on existing public 
office holders not to contribute to a violation of post-employment rules. The British 
Columbia law is illustrative:

8.(1) The Executive Council, a member of the Executive Council or an employee 
of a ministry other than an employee of an agency, board or commission, must 
not knowingly

(a) award or approve a contract with, or grant a benefit to, a former member of 
the Executive Council or former parliamentary secretary, until 24 months 
have expired after the date when the former member of the Executive 
Council or former parliamentary secretary ceased to hold office,

(b) award or approve a contract with, or grant a benefit to, a former member of 
the Executive Council or former parliamentary secretary who has, during 
the 24 months after the date when the former member of the Executive 
Council or former parliamentary secretary ceased to hold office, made 
representations in respect of the contract or benefit, or

(c) award or approve a contract with, or grant a benefit to, a person on whose 
behalf a former member of the Executive Council or former parliamentary 
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secretary has, during the 24 months after the date when the former 
member of the Executive Council or former parliamentary secretary ceased 
to hold office, made representations in respect of the contract or benefit.

Similar rules exist in Alberta, Saskatchewan, Ontario, New Brunswick, Nova 
Scotia, Prince Edward Island, Newfoundland and Labrador, Nunavut, and Yukon.174

On this point, the federal Act does not compare favourably with the provincial 
and territorial approach. There is no compelling policy reason of which I am aware 
that justifies this omission. There are, however, arguments in favour of this “double 
enforcement” model. One is that, in such a system, there is no room for a “do not 
ask, do not tell” approach to post-employment rules by current public office holders. 
Current public office holders would presumably avoid putting themselves in situations 
where their own compliance with the rules is called into question. They would be 
attuned for this reason to the post-employment strictures on the former public office 
holders with whom they have dealings; thus, the likelihood of post-employment 
violations being detected and brought to the attention of the ethics commissioner 
would increase.

I acknowledge that it would be improper to ask current officials to decide whether 
a former public office holder is acting in keeping with post-employment rules. 
The Conflict of Interest Act could, however, be amended to require certification of 
compliance by the ethics commissioner where there are doubts as to the former public 
office holder’s compliance.

reCOmmendAtiOn

The Conflict of Interest Act should be amended to bar a current public office holder 
from awarding or approving a contract with, or granting a benefit to, a person who, 
in the course of seeking that contract or benefit, appears to be in violation of his 
or her post-employment obligations under the Act without first obtaining advice 
from the Conflict of Interest and Ethics Commissioner that the former public office 
holder is in compliance with the Act. The Act should specify that the giving of this 
advice is among the commissioner’s duties and powers.

Obligations on the Private Sector
OeCd Paragraph 70. Private firms and non-profit organisations should be restricted 
in using or encouraging officials who are seeking to leave or who have left government 
to engage in activities that are prohibited by law or regulation.

Neither the federal Conflict of Interest Act nor its provincial equivalents 
incorporate provisions consistent with the OECD’s recommendations in paragraph 
70. However, under the Lobbying Act, subsections 5(2)(h.1) and 7(3)(h), if a 
former “designated” public office holder – that is, a senior-level official, including 

11
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a minister – engages in lobbying, the fact of the employee’s former public office 
must be disclosed. A failure by the corporation or organization to disclose is an 
offence under the Lobbying Act, for which the responsible officer in the corporation 
or organization may be prosecuted.

Arguably, this disclosure requirement accomplishes the objectives of the 
OECD document in this area. It likely deters corporations or organizations from 
employing former “designated” public office holders in a manner violating the five-
year lobbying ban; the fact of this violation would be transparent, because of the 
obligatory registration. If the corporation or organization seeks to hide the violation, 
it transgresses disclosure obligations and attracts legal liability.

Whether Canadian ethics law should reach further and impose other restrictions 
on those who retain or otherwise employ former public office holders in a manner 
that violates post-employment rules is a more complicated question. There is some 
precedent for this type of reciprocal penalty in Canadian ethics law. As noted in Part 
I of this chapter, section 41 of the Parliament of Canada Act bars MPs from receiving 
or agreeing to receive any compensation for services to any person “in relation to any 
bill, proceeding, contract, claim, controversy, charge, accusation, arrest or other matter 
before the Senate or the House of Commons or a committee of either House; or … for 
the purpose of influencing or attempting to influence any member of either House.” 
Violation of this prohibition is an offence, disqualifying the MP from membership in 
the House of Commons or any position in the federal public administration for five 
years. At the same time, “[e]very person who gives, offers or promises to any member 
of the House of Commons any compensation” for the sorts of services described above 
is also liable to criminal prosecution and a term of imprisonment of up to one year 
if convicted (section 41(3)). The Criminal Code influence-peddling rules include a 
similar reciprocal penalty regime for both the public official who offers to peddle 
influence and the private person who seeks to procure that influence.

It is also notable that the Treasury Board Contracting Policy instructs government 
agencies to include “appropriate clauses to reflect the requirements of the Conflict of 
Interest Act.”175 In response to a question from the Commission on the application of 
this policy, the Attorney General of Canada (in consultation with the Treasury Board) 
indicated that contractors are not required to certify compliance with the Conflict of 
Interest Act. However, the following standard clause appears in professional service 
contracts with the Government of Canada:

26. The Contractor acknowledges that individuals who are subject to the provisions 
of the Conflict of Interest Act, 2006, c. 9, s. 2, the Conflict of Interest Code for 
Members of the House of Commons, the Values and Ethics Code for the Public 
Service or all other codes of values and ethics applicable within specific organizations 
cannot derive any direct benefit resulting from the Contract.176
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Similar language in contracts dating from the era of the Public Office Holder 
Code was construed by the Federal Court to preclude situations in which the 
contractor successfully procured the contract with the assistance of a former public 
office holder acting in contravention of his or her post-employment restrictions (for 
example, by using insider information).177

A contractual provision rendering it a breach of contract to rely (or, in the 
course of obtaining the contract, to have relied) on the services of a former public 
office holder acting in contravention of post-employment restrictions is a sensible 
element in federal contracting policy. Such provisions should be included in all 
government contracts and related procurement processes.

reCOmmendAtiOn

All federal contracts should include a contractual provision rendering it a breach 
of contract to rely (or, in the course of obtaining the contract, to have relied) 
on the services of a former public office holder acting in contravention of post-
employment restrictions.

Whether it would be advisable for Canada to go beyond this contractual approach 
to include a formal sanctioning mechanism penalizing firms that participate in a 
former public office holder’s violation of his or her post-employment obligations is 
questionable. In the United Kingdom, the prospect of reduced government business 
is regarded as deterring firms from retaining or otherwise employing the services of 
a former official who has not followed the post-employment process in operation 
in that country. The Ontario integrity commissioner made similar observations, 
noting that the employer of a non-compliant former public office holder is “in 
jeopardy of losing that contract and goodwill with government.”178 In Canada, this 
approach may be accomplished in part through section 41 of the Conflict of Interest 
Act, authorizing the ethics commissioner to order current public office holders not 
to have official dealings with a former public office holder found to be in violation 
of the post-employment rules.

Extending this “blacklisting” process to include entire firms that have relied on 
the non-compliant former public office holder would raise complicated questions 
of procedural fairness, likely requiring an enhanced quasi-judicial decision-making 
process within the office of the ethics commissioner. In light of the comments 
above on the existing Lobbying Act and the more straightforward contractual policy 
route, I do not believe that the added benefit of such blacklisting warrants the 
complications that putting it in place would likely cause.

12
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Duration and Scope of Post-Employment Rules
OeCd pillar 1. The restrictions, in particular the length of time limits imposed 
on the activities of former public officials[,] are proportionate to the gravity of the 
post-public employment conflict of interest threat that the officials pose.

Pillar 1 raises two issues for the Canadian system. First, are the existing cooling-
off periods an appropriate length? Second, should there also be post-employment 
rules for parliamentarians as such?

On the first issue, I have no reason to question the length of the cooling-off period 
for former ministers. The two-year period for several of the post-employment strictures 
(for ministers) and the permanent limitation applied by the rules on side-switching 
and insider information seem proportionate to the injury they address. They are not 
greatly dissimilar to the periods applied in other jurisdictions, although practice in 
this area is far from uniform. In submissions to the Commission, Democracy Watch 
urged that the cooling-off period be increased to four years for the most senior public 
officials, arguing that this standard is required to avoid profiteering by former office 
holders.179 However, in the absence of clear evidence that the two-year period for 
ministers is insufficient, I see no reason to change it.

It is true, of course, that there may be instances where these cooling-off limitations 
are unduly harsh, given the nature or duration of the public office holder’s position. A 
minister in office briefly may very well be in a different position from one who has served 
for years, a point made by Professor Collenette in her testimony. I note, however, that 
in the Conflict of Interest Act regime, the ethics commissioner is empowered to abate or 
waive the cooling-off period, when consistent with the public interest (section 39).

On the second issue, I do not believe that post-employment restrictions on 
parliamentarians are required. As noted earlier, several U.S. post-employment rules 
apply to former members of Congress. That legislative body is, however, quite a 
different entity than the Canadian Parliament. Dr. Turnbull urges that the extension 
of such rules to legislators in the United States reflects the fact that Congress “is a 
‘lawmaking’ chamber as opposed to a ‘confidence’ chamber, which gives its individual 
members considerably more freedom and autonomy.” The relatively greater significance 
of U.S. members of Congress, Dr. Turnbull reasons, makes “sitting members of 
Congress the targets of outside influence from pressure groups, constituents, and 
lobbyists.”180 Those lobbyists could include former colleagues, able to wield influence 
with incumbent legislators. The U.S. rules, therefore, impose a cooling-off period on 
such representations.

Canadian MPs, in comparison, are subject to more robust party discipline and 
rarely exercise the autonomy of their U.S. counterparts. Even if inclined to do so, 
they are less likely to exercise their legislative functions in a manner reflecting outside 
influences, absent instruction from the party leader to do so. In these circumstances, 
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the need for post-employment rules for MPs (and senators) is less pressing.
I agree with Dr. Turnbull’s assessment. The additional burden imposed by post-

employment rules on MPs would likely be disproportionate to the gravity of any post-
employment conflict of interest they may present.

Ethics Education and Training
OeCd pillar 2. The restrictions and prohibitions contained in the post-public 
employment system are effectively communicated to all affected parties.

In proposing this pillar, the OECD emphasizes the importance of training 
and education. An additional prerequisite to communicating rules effectively to all 
parties is clarity on those rules.

Those two themes – education and clarity – kept emerging at the expert policy 
forum, and to a lesser extent in the expert studies produced for the Commission. 
A substantial portion of Dr. Levine’s study, for example, focuses on the need to 
confirm the meaning of terms in the Conflict of Interest Act. This need has been 
one of my preoccupations in this Report. I believe the matter deserves systematic 
consideration, and policies on interpretive bulletins and ethics education should be 
carefully reviewed.

Interpretive Bulletins
Other jurisdictions have a practice of issuing interpretive bulletins. The ethics 
commissioners of Alberta and British Columbia, in particular, have put out bulletins 
refining their understanding of vital terms in the post-employment laws of those 
provinces. The BC conflict of interest commissioner explained that his office considers 
that such bulletins should immediately be in the “public domain, in the sense that 
members of the public should be able to determine for themselves, based on reported 
conduct, whether the bulletin has or has not been fulfilled, or at least the requirements 
of it fulfilled.”181 At the federal level, there is no interpretive bulletin for the post-
employment rules; however, the ethics commissioner recently issued such a document 
on the rule concerning gifts in the Conflict of Interest Act.182

Although interpretive bulletins will likely not resolve all uncertainty, they 
can provide more clarity than exists otherwise. As Dr. Lorne Sossin told the 
Commission, bulletins or commentaries provide “yardsticks” or “signposts” that 
enable public office holders to understand their obligations. I believe the need for 
greater clarity in the federal law to be an urgent one for at least two reasons. First, 
unless and until corrections – as recommended in this Report – are made in the 
detection and enforcement mechanisms of the post-employment regime, Canada’s 
post-employment system largely depends on self-enforcement. Individual former 
public office holders are largely left on their own to define the extent of their 
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post-employment obligations. Because there is no mandatory disclosure of post-
employment activities by former public office holders, there is little opportunity for 
the public or the ethics commissioner to challenge the former public office holder’s 
interpretation of his or her obligations.

The situation is exacerbated by the fact that the Conflict of Interest Act leaves 
undefined a number of important terms, such as a “direct and significant official 
dealing.” For this reason, in Recommendation 10, I have asked the ethics commissioner 
to issue a bulletin on the interpretation of this term.

I note also the importance of the day-to-day advice given by the ethics 
commissioner to concretize sometimes opaque rules and values. Dr. Sossin made the 
point that this advice reinforces the ethics system if it is transparent and disseminated 
in a manner that allows others to learn from it. Personal information may be excised 
from this advice, but the scenarios prompting the advice and the response given should 
be made public, at least in summary form. The Ontario integrity commissioner applies 
such an approach in her annual reports, including brief summaries of selected sample 
inquiries and the advice given. This serves to raise the awareness of public office holders 
“as to the type of issues that may come up on a day-to-day basis.”183

The ethics commissioner includes general discussions of her decisions in her 
annual report or such guidelines as she issues. However, she does not currently 
issue redacted summaries of the opinions she has issued. I believe that the ethics 
commissioner should do so.

reCOmmendAtiOn

In addition to issuing the interpretive bulletin referred to in Recommendation 10 
on “direct and significant official dealings,” the Conflict of Interest and Ethics 
Commissioner should issue interpretive bulletins on other uncertain provisions 
in the Conflict of Interest Act and publish redacted versions of his or her decisions 
and advice.

Outreach, Education, and Training
Interpretive bulletins and redacted opinions will assist public office holders in 
understanding their obligations as servants of the public. A culture of ethics can be 
sustained and enhanced through meaningful outreach, education, and training.

At the expert policy forum, Commissioners Dawson and Morrison emphasized the 
importance of education and outreach repeatedly, as did Ms. Sue Gray, the UK Cabinet 
Office’s head of the Propriety and Ethics Team. In his presentation, Dr. Ian Greene 
argued that education is in fact a more important variable in promoting ethical 
behaviour than the ethics rules themselves. In his words: “[P]oorly drafted ethics rules 
can be mostly effective if there is an effective educative component, and carefully 

13
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drafted rules can be ineffective if there isn’t an effective educative component.”184

Dr. Paul Thomas urged that the vital role of ethics and education training not 
be lost in the rush to legalize ethics values and rules. Although legalized ethics rules 
may guard against “wrongdoing,” education and training are needed to encourage 
“rightdoing” – the promotion of decision-making in the public interest that goes 
beyond mere compliance with rules.

The ethics commissioner plays the central role in ethics education and training for 
public office holders subject to the Conflict of Interest Act and for MPs under the MP 
Code. As the PMO advised, “briefings of ministers, ministerial staff and ministerial 
advisors regarding their obligations under the Conflict of Interest Act is provided by the 
Office of the Ethics Commissioner.”185

In her appearances before the Commission, the ethics commissioner described in 
detail the outreach work she does. Much of her education work is reactive, in the sense 
that she responds to requests for advice from public office holders and MPs. Her more 
formal outreach activities include standard letters sent to new public office holders and 
briefings to ministerial staff and MPs. In the year prior to her appearance before the 
Commission, the ethics commissioner made five presentations to ministerial staff on 
obligations under the Conflict of Interest Act, including post-employment rules, as well 
as presentations to MPs organized through party caucuses. All these outreach activities 
are voluntary; no one is compelled to attend. The ethics commissioner estimated that 
roughly half of MPs and very few ministers have attended these sessions. Ministerial 
staff are often present in lieu of the minister.186

In Dr. Greene’s view, the federal system would be strengthened by having the 
ethics commissioner take on a greater educative role. In Ontario, the public integrity 
commissioner meets personally with all elected members of the provincial parliament 
on an annual basis to review their annual disclosure form. At this mandatory meeting, 
the commissioner and MPP are able to have a “full and frank discussion” about the 
rules, the day-to-day issues MPPs face, and the realities of political life.187

The ethics commissioner’s mandate covers a large number of individuals. Even if 
the commissioner were replaced with a committee of three, as Dr. Greene suggests, a 
substantial amount of time would be spent on these meetings.

Nonetheless, I believe that there must be a greater opportunity for those 
subject to the Conflict of Interest Act and the MP Code to interact with the ethics 
commissioner, or at least her staff. I believe that one-on-one meetings with staff in 
the office of the commissioner in the period leading up to the time that reporting 
public office holders are preparing their annual disclosure form, and MPs their own 
disclosures, would be highly desirable. The poor participation rates, cited above, 
suggest that conflict of interest training may rank low in the priorities of ministers. I 
do not discount the time constraints that make this participation difficult; however, 
the Conflict of Interest Act requirements are sweeping and complex. It is very much 
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in the interest of individual public office holders to discuss these complexities with 
the ethics commissioner to ensure their full understanding. On this point, I believe 
that there is room for leadership from the top. The prime minister’s directives to 
his ministers in Accountable Government may reasonably include express instruction 
that ministers and their staff formally participate in Conflict of Interest Act training 
soon after their appointment.

In relation to the MP Code, similar directives may reasonably be expected from 
party leaders to their party members in the House of Commons.

reCOmmendAtiOn

As part of the expectations outlined in Accountable Government: A Guide for Ministers 
and Secretaries of State, that document should be amended to require ministers to 
participate themselves in ethics training conducted by the Conflict of Interest and 
Ethics Commissioner and to ensure that their staff also participates in that training. 
Party leaders should require their party’s members of parliament to participate in 
equivalent training under the Conflict of Interest Code for Members of the House 
of Commons (MP Code).

reCOmmendAtiOn

The Conflict of Interest Act and the Conflict of Interest Code for Members of the 
House of Commons (MP Code) should be revised to ensure that annual disclosures 
made by reporting public office holders and post-election and annual update 
disclosures by MPs are supplemented with an in-person meeting with staff in the 
office of the Conflict of Interest and Ethics Commissioner. The number of staff in 
that office should be expanded to accommodate such meetings.

Approving and Monitoring Post-Employment Activities
OeCd pillar 3. states that all the bases and criteria for approving decisions in individual 
post–public employment requests should be transparent, as should the procedures 
followed; appeals should be similarly handled.

Post-Employment Monitoring – Current Regime
As I noted at the beginning of this chapter, Canada’s ethics regime is among the 
most rigorous considered by the Commission. Under my Terms of Reference, I have 
been directed to determine whether they are sufficient or whether there should be 
additional ethical rules or guidelines concerning the activities of politicians as they 
transition from office or after they leave office. For the most part, the adjustments I 
have recommended are modest clarifications or extensions of existing rules.

The OECD’s pillar 3 identifies an important component of an effective post-

14
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employment regime. Under Canada’s ethics rules, there is no procedure for scrutiny 
of individual post–public employment cases. I believe a remedy must be found for 
this gap to ensure the Canadian post-employment rules are effective. With scrutiny 
assured, the rules will compare favourably to those of any of the jurisdictions the 
Commission has examined.

I think it is axiomatic that good rules are of little utility if poorly implemented. 
If a departing office holder enters into a consultancy retainer, it is unlikely that the 
ethics commissioner would learn of it under the post-employment regime in place 
today. The new rules under the Conflict of Interest Act seem to be no more conducive 
to this sort of detection than were the rules under the 1985 Conflict of Interest and 
Post-Employment Code for Public Office Holders.

I do not attribute to reporting public office holders any desire to avoid their 
obligations under the post-employment rules. However, the absence of a system 
to monitor the post-employment activities of former reporting public office 
holders appears to me to be a serious lacuna. As Mr. Mitchell noted while before 
the Commission, “rules without consequence can actually undermine ethical 
standards.”188 In its submissions to this Commission, Democracy Watch argued that 
the system itself “is the scandal.”189 Although this overstates the case, I agree that 
the system does not do enough to monitor post-employment activity during the 
cooling-off period.

In any human system, there will be instances of non-compliance, either willful or 
inadvertent. The core objective is to make these cases irregular by designing a system 
that encourages public office holders to seek advice and take guidance when necessary 
as they transition from public office to private life. The Conflict of Interest Act moves 
toward such a system in the rules governing current public office holders, not least 
through the public registry that includes information on the financial interests of 
public office holders (section 51).

Section 24 of the Conflict of Interest Act currently requires reporting public office 
holders to disclose all “firm offers” of outside employment. Once the office holders 
leave public life, however, there is only one reporting requirement during the one- or 
two-year cooling-off period. The former reporting public office holders must simply let 
the ethics commissioner know if they conduct any activities referred to in paragraph 
5(1)(a) or (b) of the Lobbying Act – that is, lobbying.

Commissioner Dawson noted that, in the year prior to appearing before the 
Commission, a number of reporting office holders had approached her office for 
advice on how the cooling-off period may restrict their post-employment activities. 
However, she told the Commission that, in practice, former ministers had rarely 
sought her advice in the post-employment period. (It should be noted that there had 
been no significant turnover of ministers in the previous several years.) She is actively 
encouraging ministers and senior ministerial staff to stay in touch with her office 
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regarding any positions they may take during the cooling-off period. She had also 
followed up on media reports and information received from third parties regarding 
post-employment activities of former reporting public office holders, particularly 
during their cooling-off period. In those cases the post-employment rules, as far as she 
could tell, were not being contravened.

Commissioner Dawson summarized her experience with the post-employment 
regime in her presentation to the Commission:

My office has attempted to apply the post-employment provisions with consistency of 
course and common sense, but there are some challenges. Few maintain any contact 
with my office because there is no general reporting requirement during the post-
employment period. It is therefore difficult to assess whether they are meeting their 
post-employment obligations and more generally how effective these provisions are.190

The ethics commissioner has, in my view, very aptly summed up the essence of the 
problem.

Enhancing the Current Regime for Post-Employment Monitoring
The OECD’s pillar 3 envisages a system of pre-approval – that is, a mechanism that is 
proactive rather than reactive. The experts appearing before the Commission asserted 
that an ethics system is designed, in part, to persuade the public of the probity of 
public office holders. I agree and believe that a system that guides ethical behaviour is 
more likely to meet this objective than is one that detects unethical actions after the 
fact through media reports and complaints to the ethics commissioner.

The UK Advisory Committee on Business Appointments (ACBA), described 
earlier in this chapter, is based on a proactive approach that uses an independent 
body to scrutinize prospective post-employment opportunities and obliges ongoing 
disclosure of post-employment opportunities to that body for two years after a 
minister has left public office. The ACBA is informed of positions being considered 
by the former public office holder before the position is accepted. If the former public 
office holder takes up the appointment, the ACBA’s advice is published promptly. The 
system is transparent, and the ACBA’s judgment is subject to criticism. This prospect 
presumably reduces any propensity to defer unduly to the career choices of former 
public office holders. Disclosure of the ACBA’s decisions has an educative function 
as well; current or prospective public office holders are alerted to what is likely to 
contravene the UK’s post-employment ethics rules.

In the UK system, the former public office holder’s obligation to disclose is not 
a legal one; the obligation is imposed through the Ministerial Code and not through 
legislation. It is possible therefore that the former public office holder may fail to 
consult with the ACBA. Should this failure occur, the UK system depends on the same 
forms of detection currently relied on by the Canadian ethics commissioner. In the 
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UK system, however, silence from a former minister on his or her post-employment 
activities and a failure to disclose are in themselves events that draw attention in the 
media, and may trigger a follow up by the ACBA. In the Canadian system, the ethics 
commissioner has no basis on which to contact a former office holder unless a problem 
is brought to her attention by a parliamentarian or media reports.

I do not wish to exaggerate the virtues of an ACBA-style approach. However, such 
a system makes it difficult for a former reporting public office holder to unintentionally 
violate post-employment rules or exercise an error of judgment for want of independent 
advice. It increases the opportunity to prevent violations. It increases the opportunity 
to educate public office holders. It allows an independent third party to intercede in 
advance of potential mistakes. If the testimony of Ms. Gray from the UK Cabinet 
Office is any indication, this approach should be welcomed by public office holders 
themselves as a means of avoiding damage to their reputation from innocent mistakes 
or errors of judgment.

Implementation
There are two ways in which an ACBA-style approach could be integrated into the 
Canadian ethics regime. The first way would be for a suitable disclosure requirement 
to be legislated as an amendment to the Conflict of Interest Act. The second would be 
for the prime minister to instruct ministers and senior officials (through an ethics 
code instrument) that post-employment disclosure to the ethics commissioner is an 
expectation of office. The latter approach does not require legislative action to fill the 
gap in the current Conflict of Interest Act regime.

Unless there are to be sanctions for violating the disclosure rules (discussed below), 
either approach produces the same result – an expectation that disclosure will be 
made, and nothing more. Properly designed, however, that instruction would be very 
difficult to ignore. As in the United Kingdom, silence by a former minister would 
attract attention. I note, however, that one feature of the UK system almost certainly 
requires an amendment to the Conflict of Interest Act. The advice given by the ACBA 
to a former public office holder in the United Kingdom is made public if the former 
official takes up the employment in question. In Canada, the Conflict of Interest Act, 
section 43, appears to preclude the ethics commissioner releasing the advice he or she 
is empowered to give public office holders. That was certainly the interpretation given 
by the ethics commissioner in her appearance before the Commission.

In my view, there is a need to introduce greater transparency in the post-
employment system. I recommend, therefore, that, as a first step, the prime minister 
issue a directive instructing ministers and senior officials to participate in the ACBA-
style approach, and that initially the onus to release post-employment advice from the 
ethics commissioner be placed on the former public office holder. Subsequently, the 
system should be entrenched in amendments to the Conflict of Interest Act that will 
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permit the ethics commissioner to release this advice if the former public office holder 
accepts the employment in question.

In terms of content, the disclosure requirement under a Canadian variant of 
the ACBA would need to be responsive to the actual post-employment rules in 
the Conflict of Interest Act. As under the UK system, former reporting public office 
holders should be obliged to seek approval of employment (broadly defined) within 
the cooling-off period.

I note that these obligations would exist for those prime ministers and ministers who, 
on ceasing to be public office holders, remain as MPs. The post-employment strictures 
in the existing Conflict of Interest Act and the new disclosure requirements proposed here 
do not depend on the public office holder entering the private sector immediately – they 
apply from the moment the prime minister or minister stops being a public office holder, 
whether to enter the private sector or to continue as a sitting MP.

I do not believe it is practical to impose ongoing disclosure in relation to those 
other post-employment rules that do not have cooling-off periods – the indefinite 
prohibitions on “improper advantage,” side-switching, and insider information. It 
would ask too much to have public office holders permanently subjected to disclosure 
requirements. These rules, moreover, concern behaviour that is more difficult to 
disclose for purposes of advance approval.

I also do not believe it necessary to create an ACBA-style system for the other 
rule in the Conflict of Interest Act that applies a cooling-off period – namely, the 
rule on approaches to government. As discussed in Part II of this chapter, there 
is an important overlap between the Conflict of Interest Act rule on approaches to 
government and the Lobbying Act. Since the latter already has a disclosure regime, 
there is limited value to extending the ACBA-style system to the Conflict of Interest 
Act rule on such approaches.

The Question of Structure
In this discussion, I have envisaged the ethics commissioner taking on the 
responsibilities exercised by the ACBA in the United Kingdom. As noted above, 
the ACBA members are broadly representative of those whose career paths they now 
scrutinize, including politicians selected by each of the main political parties in the 
United Kingdom. In our hearings, this “peer” style review was attractive to several of 
our witnesses, especially those with political backgrounds. There is obvious virtue in 
it in that the members of the ACBA will be familiar with the demands and realities of 
life in public office.

The ACBA would appear to be widely regarded as credible in the United Kingdom, 
although its traditionally non-representative membership has occasionally elicited 
commentary. Credibility, however, is something established both by design – ensuring 
a high level of independence and a high calibre of appointment – and by producing a 
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track-record of reasonable decision-making. The question in the Canadian context is 
whether grafting an ACBA-style body onto the current Conflict of Interest Act regime 
would be more useful than disruptive.

I agree with the ethics commissioner that there is no room for two separate 
entities to construe the reach of the Conflict of Interest Act’s post-employment rules. 
The prospect of contradictory interpretations is too great. To the extent, therefore, 
that the ACBA-style approval model advanced above depends on construal of the 
rules (and it inevitably would), there must be either an ACBA-style committee or an 
ethics commissioner, not both. This is true even if the ethics commissioner’s role were 
confined to investigation of violations. It would be incongruous and dangerous for the 
ethics commissioner and an ACBA-style body to differ in their interpretation of the 
same rule while playing their different roles.

The ethics commissioner already enjoys independence, which is ensconced in 
legislation. Indeed, the ethics commissioner enjoys a security of tenure and financial and 
administrative independence that would appear to be greater than the ACBA’s security 
and independence to date. I do not see any advantage in attempting to restructure the 
Conflict of Interest Act regime so as to accommodate a review committee.

reCOmmendAtiOn

(a) As a first priority, the prime minister should amend Accountable Government: A 
Guide for Ministers and Secretaries of State to include the following directives to 
reporting public office holders, as defined under the Conflict of Interest Act:

Reporting public office holders shall disclose to the Conflict of Interest and •	
Ethics Commissioner (ethics commissioner)the nature of any post-office 
employment (as defined in Recommendation 5) prior to taking up that 
employment.
Before commencing the employment, reporting and former reporting public •	
office holders must receive advice from the ethics commissioner on the 
compatibility of the position with their post-employment obligations. In 
deciding whether and under what circumstances to take up this employment, 
they are expected to abide by the ethics commissioner’s advice.
The reporting public office holder must make the ethics commissioner’s •	
advice public prior to taking up the employment, and should ask the ethics 
commissioner to include the advice in the public registry created by the Act.
These obligations on current and former reporting public office holders to •	
disclose the employment, obtain advice, disclose the advice, and abide by this 
advice shall exist throughout the cooling-off periods set out in section 36 of the 
Conflict of Interest Act and shall be triggered for each new employment.

(b) It is further recommended that the Conflict of Interest and Ethics Commissioner 
take such steps as are necessary to receive the disclosures and provide the advice 

16



555CHAPter 11: trust, etHiCs, And inteGrity

described above.
(c) The above changes should be codified in the Conflict of Interest Act as early as 

practicable. At that time, two additional changes should be made to the Act:

The Conflict of Interest and Ethics Commissioner should be permitted to •	
disclose publicly the advice given to the current or former reporting public 
office holder, if that person takes up the employment in question.

The Act should specifically permit current or former public office holders to •	
request that the ethics commissioner reconsider prior advice given to take into 
account new facts or developments that the current or former public office 
holder believes should be before him or her.

I also believe that there may be lessons to be drawn from the Lobbying Act that 
would address the single greatest potential weakness of a UK-style ACBA disclosure 
system – that is, the failure by a former public office holder to disclose at all.

Recommendation 16 is premised on the assumption that the prime minister is 
able to issue a directive in the Accountable Government document requiring former 
public office holders to treat disclosure as a post-employment obligation. This directive 
would be “soft law” in the sense that it would not be legally enforceable against former 
public office holders.

If, ultimately, as recommended, this soft law expectation were incorporated into the 
Conflict of Interest Act, an amendment to the Act could make failure to disclose in the 
manner discussed under Recommendation 16 an offence. Section 14 of the Lobbying 
Act makes failure to disclose lobbying activities a serious offence. Non-compliance 
with the post-employment rules in the Conflict of Interest Act should be dealt with 
seriously. The penalty regime under the Conflict of Interest Act for failing to disclose 
information contained in Recommendation 16 should be similar to that imposed on 
lobbyists pursuant to the Lobbying Act.

There is also the matter of an appeal from the Conflict of Interest and Ethics 
Commissioner’s advice concerning two matters. First is the issue of post–public office 
employment and, second, the making of representations to government bodies. I believe 
commenting on the characteristics of such an appeal regime is beyond the scope of this 
Report. I would recommend, however, that an appeal process be considered together 
with the amendments to the Conflict of Interest Act proposed in this chapter.

reCOmmendAtiOn

The amendments of the Conflict of Interest Act to implement Recommendation 16 
should be accompanied by concurrent amendments to make it an offence for a 
former public office holder to fail to meet the disclosure obligations described in 
Recommendation 16.

17
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reCOmmendAtiOn

Consideration should be given to an appropriate appeal mechanism characterized by 
procedural fairness and transparency.

Enforcement
OeCd pillar 4. The enforcement sanctions for post–public employment offences 
are clear and proportional, and are … consistently and equitably applied [in a 
timely manner].

A final issue is what to do when all else fails – that is, when the rules are violated 
despite all the measures discussed above. This is the question of enforcement and 
penalties.

As noted, section 41 of the Conflict of Interest Act allows the ethics commissioner 
to in essence “blacklist” an offending former public office holder and bar current office 
holders from further official dealings with that person. This provision constitutes the 
only penalty mechanism for the post-employment provisions under the Act. As the 
ethics commissioner’s webpage notes, “[t]he post-employment section of the Act relies 
mainly on the voluntary compliance of former public office holders.”191 This situation 
contrasts sharply with that in many provinces and territories, where violation of post-
employment rules is a regulatory offence attracting sometimes significant penalties. 
The Saskatchewan law is illustrative:

34.(9) A former member of the Executive Council who contravenes subsection (1) 
is guilty of an offence and liable, on summary conviction, to a fine of not more 
than $50,000.192

The laws of British Columbia, Alberta, Manitoba, Ontario, New Brunswick, 
Prince Edward Island, Nunavut, Yukon, and the Northwest Territories include 
analogous provisions, although the fines vary.193

I note also that the penalty regime under section 14 of the Lobbying Act is much 
more substantial than that under the Conflict of Interest Act and may include terms of 
imprisonment. It is not clear, however, that the harm caused by unregistered lobbying 
or a failure to observe the five-year lobbying ban by those to whom it applies is more 
harmful to the public interest than a former public office holder’s side-switching or use 
of insider information.

Joe Wild, executive director of strategic policy with the Treasury Board, is a 
government expert on the Conflict of Interest Act. Mr Wild, who was present during 
one of the round-table discussions before the Commission, expressed the view that the 
absence of an enforcement regime in the Conflict of Interest Act reflected a preoccupation 
with preserving the ultimate authority of the prime minister to decide, among other 
things, who sits in cabinet. The reliance on the section 41 “blacklisting” approach is in 

18
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keeping with the tradition that places a premium on political punishment rather than 
criminal or administrative penalties.

The preference for such a political approach is, of course, a policy choice. It is 
not a circumstance in any way dictated by our constitutional order or political 
system of governance. The provinces, after all, share this constitutional and historical 
tradition and have opted for a very different approach to enforcing post-employment 
expectations. In doing so, they recognize that the circumstances of former public 
office holders are very different from those currently in public office, especially elected 
public office. Legislators enjoy parliamentary privileges, and both the federal and most 
provincial ethics laws recognize this fact by generally placing the obligation to punish 
legislators for violation of conflict laws in the hands of the legislature. Former public 
office holders are private citizens, who enjoy no such privileges. In these circumstances, 
no principle of public law stands in the way of legislated penalties imposed by way of 
a court proceeding.

It is also the case that the former public office holders are not affected by the 
enforcement regime in place to deal with violations of conflicts rules by current 
office holders – that is, the prospect of workplace sanctions for members of the 
executive or political fallout for politicians that puts their political careers in peril. As 
Dr. Turnbull and Dr. Sossin noted, former public office holders may be immune or 
indifferent to these consequences.

The more difficult question is whether the existing precedents for post-employment 
penalty regimes are useful. As Dr. Sossin noted, creating a criminal law penalty regime 
implies a certain process. Specifically, there is a real possibility that a criminal law 
enforcement regime would require a much more complex disclosure, monitoring, 
and enforcement regime, one that may change the existing relationship between the 
ethics commissioner and public office holders. The prospect of criminal penalties 
for violation of the post-employment regime may prompt concerns that the sort of 
mandatory disclosure system discussed above under the OECD pillar 3 would violate 
principles on self-incrimination. This sort of concern would certainly complicate the 
implementation of the reforms recommended by this Report.*

Nor is it clear that the provincial fines – ranging from $5,000 in British Columbia to 
$50,000 in Alberta, Ontario, and Saskatchewan – are anything more than arbitrarily set 
amounts. Although the stigma of a conviction should not be discounted, the fines may 
be significantly less than the profits generated from a violation of the post-employment 

* Whether a self-reporting requirement offends the Charter right against self-incrimination in a regulatory 
scheme is a complicated question. It should be noted that such self-reporting already exists under section 37 
of the Conflict of Interest Act in relation to lobbying. The self-reporting takes place as part of a regulatory 
scheme – the Conflict of Interest Act – and not as part of an investigation or prosecution under the Lobbying 
Act. It may be governed, therefore, by the jurisprudence on self-incrimination in the regulatory area, which is 
less protective of a right against self-incrimination than would be the case in a true criminal proceeding. See 
R. v. Fitzpatrick, [1995] 4 SCR 154. 
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rules and, as a result, of little deterrent value. Dr. Sossin urged that a system requiring 
disgorgement of profits could be more carefully calibrated to the actual injury caused 
by the violation than arbitrarily quantified fines. As noted above, the U.S. government 
may sue for profits stemming from violation of its post-employment rules. Section 13 
of the BC statute also contains a disgorgement provision, entitling any person affected 
by a financial gain realized “in any transaction to which a violation of this Act relates” 
to sue for an order of restitution against the person who realized that gain. The BC 
ethics commissioner was unaware of any case in which this provision had been used.

On balance, I am not persuaded that introduction of a criminal offence for failure 
to observe the post-employment standards in the Conflict of Interest Act is warranted at 
this time. The full disclosure and transparency processes discussed under the OECD’s 
pillar 3 would likely go a long way toward rendering the post-employment strictures 
more meaningful. Full implementation of contract compliance language in the federal 
contracting process – specifying that the participation of a former public office holder 
in violation of his or her post-employment requirements is a breach of contract – would 
provide supplemental deterrence. Those changes, along with the ethics commissioner’s 
current “blacklisting” powers, the Criminal Code offences barring outright bribery and 
influence-peddling, and the Lobbying Act penalties for violating the five-year lobbying 
ban, would together constitute a formidable penalty regime.

Part IV – Conclusions
I have concluded that, in terms of substance, the Conflict of Interest Act and Conflict 
of Interest Code for Members of the House of Commons (MP Code) are now among 
the most legally rigorous standards of the jurisdictions scrutinized by this Commission 
and its experts. They have a reasonable breadth and are firmly codified in statutory 
law. Nevertheless, they have several shortcomings in how they govern a politician’s 
transition from public to private life.

Specifically, I am concerned that the rules contain ambiguities that make it 
difficult for public office holders, as well as the public, to understand the extent of 
their legal obligations. There is a question as to whether an important number of 
the Act’s most significant provisions apply to consultancy retainers or other forms of 
post-employment paid work short of formal employer/employee relationships. The 
geographic reach of public office holders’ obligations is also in doubt.

As the ethics commissioner noted, there is no process to detect violations of 
post-employment rules by former public office holders or to enforce those rules. The 
addition of such a process will ensure that Canada’s ethics regime ranks highly and is 
among the best in the world.

I believe it important that steps be taken to enhance Canada’s ethical political culture, 
especially through greater ethics education and training of public office holders.
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Dealing with the shortcomings I have identified will not require a wholesale 
renovation of the federal ethics system. Indeed, some of the concerns could be alleviated 
quickly by a code of conduct issued by the prime minister insisting on disclosure 
of post-employment activities and greater participation in ethics training. The ethics 
commissioner may address other concerns through interpretive bulletins. These steps 
should be taken as a first priority, and many of these changes should then be confirmed 
in legislated amendments to the Conflict of Interest Act. Other matters – including 
resolving doubts about the geographic reach of the Act and the sorts of paid work its 
post-employment regulations govern – require legislative amendment.

I urge parliamentarians to view these recommendations in a positive light. I have 
no reason to doubt the high calibre and dedication of Canada’s public officials. It is 
in the interest of all parliamentarians and the Canadians they serve to make these 
legislative changes quickly. We all have an interest in sustaining public faith in the 
Conflict of Interest Act and the federal ethics regime generally.

I believe that the recommendations made here will allow government to deal more 
effectively with ethical considerations in the transition away from a position as a public 
office holder, while protecting the ability of public office holders to make a successful 
transition and earn a livelihood.
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The importance of the integrity of government, and, more particularly, the integrity of 
those who govern, is the theme that resonates throughout this Report.

Canadians live in a democratic society in which the holders of public office 
attain the privilege of governing by virtue of being elected every four or so years. 
The electorate reposes its trust and confidence in every person elected to hold public 
office. In my view, therefore, Canadians are entitled to expect that the holders of 
public office will be guided in their professional and personal lives by an ethical 
standard that is higher and more rigorous than the norm.

Those expectations do not expire when the political career of a holder of public 
office comes to an end. In my view, the higher, more rigorous standard must necessarily 
endure while such a person makes the transition to the private sector and for a 
reasonable period of time thereafter. As Adlai E. Stevenson, an American diplomat 
and politician, observed: “Public confidence in the integrity of the Government is 
indispensable to faith in democracy; and when we lose faith in the system, we have 
lost faith in everything we fight and spend for.” I agree with Mr. Stevenson and find 
his observations as apt today as they were when first uttered. To paraphrase a life lesson 
that I believe the holders of public office would do well to remember: From those in 
whom much is entrusted, much is expected.

In the first phase of the Commission’s activities, the Factual Inquiry, I scrutinized 
Mr. Mulroney’s activities as he made the transition from public office to private life. In 
considering Mr. Mulroney’s conduct, I applied the standard that was accepted by him 
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when, in September 1985, he tabled the Conflict of Interest and Post-Employment 
Code for Public Office Holders (1985 Ethics Code) in the House of Commons, one 
year into his mandate as prime minister. The code specified that the conduct of public 
office holders must be so scrupulous that it can bear the closest public scrutiny.

From the inception of this Inquiry I have been keenly aware of, and sensitive to, 
the damage that can be done to the reputation of an individual as a result of findings 
of fact I may make, based on the evidence, in the course of writing my Report. I have 
taken great care to avoid inflicting that type of damage on anyone. My mandate, for 
valid reasons, prohibited me from making any finding as to civil or criminal liability on 
the part of anyone. I have been careful not to use language that would even hint at such 
a finding. In making these concluding remarks, I have reminded myself, once again, of 
the fact that Mr. Mulroney, who achieved much while prime minister, understandably 
places a high value on his reputation.

However, findings of fact cannot be the cause of damage to a person’s reputation 
where the person’s conduct itself has damaged his or her reputation. Moreover, I have a 
duty pursuant to the mandate given to me by the Governor in Council to make findings 
of fact in the course of answering the questions posed in the Terms of Reference. That 
is a duty from which I do not shirk.

For the reasons given in Chapter 9 of this Report, I found that the business and financial 
dealings between Mr. Schreiber and Mr. Mulroney were inappropriate. I also found that 
Mr. Mulroney’s failure to disclose those business and financial dealings was inappropriate.

Simply put, Mr. Mulroney, in his business and financial dealings with Mr. Schreiber, 
failed to live up to the standard of conduct that he had himself adopted in the 1985 
Ethics Code.

My mandate also required me to investigate how mail from Mr. Schreiber 
addressed to Prime Minister Harper was handled. I concluded that an analyst in the 
Privy Council Office made a human error when he processed Mr. Schreiber’s letter 
of March 29, 2007, to Prime Minister Harper. I concluded there is no evidence of a 
desire by anyone in the PCO to conceal this letter from Prime Minister Harper.

In my Report, I made four recommendations for change in the PCO’s handling 
of mail addressed to the prime minister. It is my hope that the government will adopt 
those recommendations, which are intended to enhance both the efficiency and the 
manner in which mail addressed to the prime minister is handled.

My Terms of Reference directed me to consider the current ethics regime and whether 
the ethical rules and guidelines now in place are sufficient. I was asked to determine 
whether there should be additional ethical rules or guidelines concerning the activities of 
politicians as they make the transition from office or after they leave office. In Chapter 
11, Trust, Ethics, and Integrity, I discussed the current ethics regime and I noted that, 
in terms of substance, the Conflict of Interest Act and the Conflict of Interest Code for 
Members of the House of Commons are now among the most legally rigorous of the 
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jurisdictions scrutinized by this Commission and its experts. These documents have a 
reasonable breadth and are firmly codified in statutory law. Nonetheless, I identified 
several shortcomings in how they govern a politician’s transition from public to private life. 
I made a number of recommendations that I believe will allow government to deal more 
effectively with ethical considerations at this transition point. These changes will ensure 
the confidence and trust of Canadians in their elected representatives and high-office 
holders. My recommendations, all of which I hope will be considered and implemented, 
include suggestions that have as their objective the “fine tuning” of the 2006 Conflict of 
Interest Act and the Conflict of Interest Code for Members of the House of Commons.

Although in this Conclusion I do not intend to conduct a complete review of the 
recommendations I have made as a result of the Policy Review, I will refer to some of 
them in particular.

I have recommended broadening the definition of “employment” in the Conflict of 
Interest Act to include any form of outside employment or business relationship involving 
the provision of services.

I have also recommended broadening the definition of “conflict of interest” to include 
an apparent conflict of interest.

My recommendations include one which states that post-employment provisions of 
the Conflict of Interest Act should extend to former public office holders, whether the 
activities in question occur in Canada or elsewhere.

I am satisfied there is a need for more thorough education and training for ministers 
and members of their staffs. I have recommended that ministers be required to participate in 
ethics training by the Conflict of Interest and Ethics Commissioner (ethics commissioner) 
and that the leaders of Canada’s political parties require their party’s members to participate 
in the same type of training.

As a first priority, I have recommended that the prime minister amend Accountable 
Government: A Guide for Ministers and Secretaries of State to include directives to reporting 
public office holders, as defined in the Conflict of Interest Act. These directives will require 
the public office holders to report more extensively and to disclose any post–public office 
employment; to seek advice from the ethics commissioner before commencing post–
public office employment; and to disclose publicly the advice received from the ethics 
commissioner before taking up the employment. The foregoing provisions, if adopted, 
will endure through the cooling-off periods set out in the Conflict of Interest Act and will 
be triggered for each new employment. I have also recommended that these changes be 
codified in the Conflict of Interest Act, and that the ethics commissioner have the discretion 
to disclose publicly his or her advice to the public office holder if that person takes up the 
employment in question.

I have also recommended concurrent amendments to the Act to make it an offence 
for a former public office holder to fail to meet the new disclosure obligations.

Finally, I wish to draw attention to the fact that no politicians or political parties 
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applied to participate in the Policy Review. I was and am disappointed by their failure to 
do so, particularly given the importance of the ethics questions I was asked to consider. I 
hope that the response on the part of Canada’s elected politicians to the recommendations 
I have made respecting ethics and conflict of interest will be much more positive.

Consolidated Findings and Recommendations
All the findings and recommendations as they appear throughout my Report have 
been consolidated in Volumes 1 and 3. I have organized the consolidated findings and 
recommendations by chapter. I have shown page references to the chapter locations in 
square brackets at the end of each finding and recommendation so that the reader may 
refer to the related evidence, discussion, analysis, and other conclusions.

In my Report, I answered the questions set out in the Terms of Reference in 
Chapters 5 through 11. I have organized the findings and recommendations in the 
same order as they were referenced in the chapters in the Report. I note that the 
recommendations relate exclusively to the policy issues I was asked to address in 
Questions 14 and 17 of the Terms of Reference, which were addressed in Chapters 
10 and 11 of my Report.

Findings
Chapter 5 – The Relationship

Question 1  What were the business and financial dealings between Mr. Schreiber 
and Mr. Mulroney?

FindinGs
I find that Mr. Schreiber was a man with whom Mr. Mulroney had met numerous 
times on official business, particularly over the latter years of his tenure as 
prime minister of Canada. I find that nothing inappropriate occurred during 
the meetings that Mr. Schreiber had with Mr. Mulroney during Mr. Mulroney’s 
tenure as prime minister.

However, in consideration of the evidence as a whole, including the evidence of 
Paul Tellier and Norman Spector, I find that the degree of access to Mr. Mulroney 
enjoyed by Mr. Schreiber was, in and of itself, both excessive and inappropriate. 
To Mr. Mulroney’s knowledge, Mr. Schreiber’s sole objective in meeting with 
him as prime minister was to advance the cause of the Bear Head Project. At no 
time during this period was Mr. Schreiber registered as a lobbyist under Canada’s 
rules. The meetings were all arranged by either Elmer MacKay or Fred Doucet, or 
both of them, both being good friends of Mr. Mulroney. For a substantial period 
of time that Mr. Doucet was arranging access with Mr. Mulroney on behalf of 
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Mr. Schreiber, he (Mr. Doucet) was employed by Mr. Schreiber as a lobbyist 
for Bear Head Industries. I find that both Mr. MacKay and Mr. Doucet took 
advantage of their friendship with Mr. Mulroney in arranging access to him for 
Mr. Schreiber. Notwithstanding the fact that both Mr. MacKay and Mr. Doucet 
were old friends of Mr. Mulroney, I find that Mr. Mulroney could have and should 
have brought – but did not bring – an end to the inappropriate, excessive access 
granted to Mr. Schreiber.

I find that the business dealings between Mr. Schreiber and Mr. Mulroney 
evolved as a direct result of the relationship that was established between 
Mr. Schreiber and Mr. Mulroney while Mr. Mulroney was the prime minister 
of Canada. I find further that those business dealings led to the unwritten and 
undocumented agreement entered into between them on August 27, 1993, within 
approximately two months of Mr. Mulroney’s leaving the office of prime minister 
of Canada. Pursuant to that agreement, the two men entered into financial 
dealings involving three payments of substantial amounts of money in cash made 
by Mr. Schreiber to Mr. Mulroney. [See pages 131–32.]

Chapter 6 – The Agreement

Question 2  Was there an agreement reached by Mr. Mulroney while still a 
sitting prime minister?

Question 3 If so, what was that agreement, when and where was it made?

FindinGs
I note that Mr. Schreiber withdrew funds and had cash ready to give to 
Mr. Mulroney at the August 27, 1993, meeting at the Mirabel Hotel. This fact 
lends some credence to the claim that the two men did discuss some sort of 
continuing relationship during their meeting at Harrington Lake. However, having 
considered all the evidence on the issue of what transpired, or did not transpire, at 
the meeting at Harrington Lake on June 23, 1993, I find that no agreement was 
reached between Mr. Schreiber and Mr. Mulroney on that date. In my view, the 
truth as to what occurred can be found in the evidence Mr. Schreiber gave when 
he was cross-examined by Mr. Pratte and in the interview Mr. Schreiber gave to 
Mr. Kaplan on March 31, 2004.

Mr. Schreiber’s testimony was that, at Harrington Lake, they had an agreement 
“to work together in the future.” Mr. Mulroney was adamant in his testimony 
that there was no agreement to work together in the future. Even if I accept 
Mr. Schreiber’s evidence on this point, the vagueness of the proposition and the 
lack of particularity and details do not support a finding that a formal agreement 
was reached while Mr. Mulroney was still prime minister.
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I find that, although Mr. Schreiber hoped to obtain Mr. Mulroney’s support with 
respect to the Bear Head Project after Mr. Mulroney left office, they neither discussed 
that issue nor reached any agreement about it on June 23, 1993, at Harrington Lake. 
I disbelieve Mr. Schreiber’s evidence that Mr. Mulroney told him he (Mr. Mulroney) 
could help with the Bear Head Project once Ms. Campbell became the prime 
minister. Moreover, it is abundantly clear, on a close examination of Mr. Schreiber’s 
evidence when he was cross-examined by Mr. Pratte, that he and Mr. Mulroney did 
not reach any agreement that day at Harrington Lake, while Mr. Mulroney was still 
the sitting prime minister of Canada – and I so find.

As I have concluded, in answer to Question 2 of the Terms of Reference, that 
no agreement was reached by Mr. Mulroney while still a sitting prime minister, 
I need not answer Question 3 (If so, what was that agreement, when and where 
was it made?). [See pages 223–24.]

Question 4  Was there an agreement reached by Mr. Mulroney while still 
sitting as a Member of Parliament or during the limitation periods 
prescribed by the 1985 ethics code?

Question 5 If so, what was that agreement, when and where was it made?

FindinGs
Based on all the evidence, it is reasonable to conclude that Mr. Schreiber would 
have wanted to retain someone of Mr. Mulroney’s stature on the international 
stage to promote the sale, in an international market, of military vehicles produced 
by Thyssen through Bear Head in Canada.

In answer to Questions 4 and 5 of the Terms of Reference, based on the 
evidence as a whole, I find that Mr. Mulroney entered into an agreement with 
Mr. Schreiber while he was still sitting as a member of parliament. I find that the 
agreement was made on August 27, 1993, at the hotel at Mirabel Airport near 
Montreal. Further, I find that, pursuant to that agreement, Mr. Schreiber retained 
the services of Mr. Mulroney to promote the sale in the international market of 
military vehicles produced by Thyssen. [See page 228.]

Question 6 What payments were made, when and how and why?

FindinGs
Mr. Schreiber made three payments to Mr. Mulroney. The payments were made 
in cash that was concealed in envelopes and consisted of $1,000 bills in Canadian 
currency. I find that Mr. Mulroney was paid at least $225,000 in $1,000 bills. On 
the basis of the evidence before me, or, perhaps, more appropriately on the basis 
of the dearth of credible evidence before me, it is impossible for me to draw a 
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conclusion as to the total amount paid by Mr. Schreiber to Mr. Mulroney.
I find that the payments were made on the following dates and at the following 

places:

August 27, 1993 – a suite at the hotel at Mirabel Airport near Montreal;•	
December 18, 1993 – a room at the Queen Elizabeth Hotel, Montreal, •	
where coffee is served; and
December 8, 1994 – a suite at the Pierre Hotel in New York City.•	

The payments were made pursuant to a retainer agreement entered into 
by Mr. Schreiber and Mr. Mulroney at the hotel at Mirabel Airport on 
August 27, 1993. The payments were made in cash as part of a scheme on the part 
of both Mr. Schreiber and Mr. Mulroney to avoid creating a paper trail, thereby 
concealing the fact that a relationship existed between them which included the 
payment of money. [See page 230.]

Question 8 What services, if any, were rendered in return for the payments?

FindinGs
Although Mr. Mulroney may have met with Messrs. Mitterrand, Yeltsin, Baker, and 
Weinberger, the evidence falls short of convincing me that he had any discussions 
with them related to the promotion of a concept involving the purchase by the 
United Nations of military vehicles produced by Thyssen. I have also said I am 
unable to conclude that Mr. Mulroney spoke to the Chinese leaders as asserted 
by him. There is an absence of independent evidence that Mr. Mulroney provided 
any services pursuant to the international mandate that I have found was the 
reason for the payment of monies he received from Mr. Schreiber.

Given the above, I am not able to find that any services were ever provided by 
Mr. Mulroney for the monies paid to him by Mr. Schreiber. [See page 233.]

Chapter 7    The Source of Funds and What Happened to 
the Cash

Question 7 What was the source of the funds for the payments?

FindinGs
I find that the funds paid to Mr. Mulroney by Mr. Schreiber came from the Britan 
account; that the funds in the Britan account came from the Frankfurt account; 
and that the source of the funds in the Frankfurt account consisted of a portion 
of the commissions paid to Mr. Schreiber by Airbus Industrie.

For the reasons articulated in Chapter 7, I find that the source of the funds 
paid by Mr. Schreiber to Mr. Mulroney was Airbus Industrie. I also find that there 
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is no evidence to demonstrate that Mr. Mulroney had any knowledge as to the 
source of the funds paid to him by Mr. Schreiber. Based on the evidence adduced 
before me, it is impossible to conclude otherwise. [See page 256.]

Question 9 Why were the payments made and accepted in cash?

FindinGs
On the basis of all the evidence I have heard and read, I find that Mr. Schreiber paid 
Mr. Mulroney in cash; that Mr. Mulroney accepted and thereafter maintained the 
payments in cash; and that neither Mr. Schreiber nor Mr. Mulroney documented 
any of the three transactions in any manner whatsoever until 2000, when 
Mr. Mulroney made his voluntary tax disclosure.

I find that the reason for the payments and acceptance of the payments in 
cash on the part of both Mr. Schreiber and Mr. Mulroney was to conceal their 
business and financial dealings and the fact that the cash transactions between 
them had occurred. [See page 258.]

Question 10  What happened to the cash; in particular, if a significant amount 
of cash was received in the U.S., what happened to that cash?

FindinGs
I find that Mr. Mulroney spent all of the cash he received, including that received 
in New York, on himself or family members. I find that the money received in 
New York and placed in the safety deposit box in New York was spent in the 
United States. [See page 259.]

Chapter 9 – Appropriateness

Question 11  Were these business and financial dealings appropriate considering 
the position of Mr. Mulroney as a current or former prime minister 
and Member of Parliament?

Question 12  Was there appropriate disclosure and reporting of the dealings 
and payments?

FindinGs
Question 11 of the Terms of Reference directed me to determine whether the business 
and financial dealings between Mr. Schreiber and Mr. Mulroney were appropriate 
considering the position of Mr. Mulroney as a current or former prime minister and 
member of parliament. In answer to this question, I find that Mr. Mulroney’s conduct in 
his business dealings with Mr. Schreiber was not appropriate; and that Mr. Mulroney’s 
conduct in his financial dealings with Mr. Schreiber was not appropriate.
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With respect to Question 12, disclosure and reporting, I find that Mr. Mulroney 
failed to take any steps to document the dealings and payments when he entered 
into his agreement with Mr. Schreiber on August 27, 1993, or when he received 
the two subsequent payments on December 18, 1993, and December 8, 1994. 
What he could have done was simple. First, he could have arranged for the 
agreement with Mr. Schreiber to be in writing. Second, he could have issued 
receipts for the cash he received and entered the fact of the receipt of cash on the 
books of his company, Cansult – a company incorporated for the very purpose of 
operating Mr. Mulroney’s consulting business. Third, he could have deposited the 
cash he received from Mr. Schreiber into an account at a bank or other financial 
institution – an action that would, I suggest, have been in accord with business 
acumen and with standard business practice.

I find that Mr. Mulroney did not declare a reserve under the Income Tax Act 
regarding the cash he received on any of the seven occasions when he could have 
done so. I am not saying he was legally obligated to do so. However, I rely on 
his decision not to do so to support my finding that there was not appropriate 
disclosure and reporting of the payments.

I find that Mr. Mulroney acted inappropriately in failing to disclose his 
dealings with Mr. Schreiber and the payments he received when he gave evidence 
at his examination before plea in 1996.

I find that Mr. Mulroney failed to heed the advice of Luc Lavoie, his 
spokesperson, when Mr. Lavoie advised him to go public regarding his relationship 
with Mr. Schreiber. In doing so, Mr. Mulroney failed to take advantage of an 
opportunity to disclose appropriately his dealings with Mr. Schreiber and the 
payments he received.

I find that Mr. Mulroney acted inappropriately in misleading William Kaplan 
when he (Mr. Kaplan) was preparing to write Presumed Guilty: Brian Mulroney, 
the Airbus Affair and the Government of Canada (1998), a book in which he 
intended to defend Mr. Mulroney’s reputation.

I also find that, when Mr. Kaplan was in the process of writing his series 
of articles for the Globe and Mail in November 2003, Mr. Mulroney acted 
inappropriately in the manner in which he attempted to persuade Mr. Kaplan 
not to publish the articles. I find that the foregoing actions of Mr. Mulroney 
were clearly a calculated attempt on his part to prevent Mr. Kaplan from publicly 
disclosing Mr. Mulroney’s dealings with Mr. Schreiber and the cash payments he 
had received from him.

In summary, I find that Mr. Mulroney’s conduct in failing to disclose and 
report on his dealings with and payments from Mr. Schreiber was not appropriate. 
[See pages 363–64.]
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Question 13  Were there ethical rules or guidelines which related to these 
business and financial dealings? Were they followed?

FindinGs
Section 7(b) of the 1985 Conflict of Interest and Post-Employment Code for 
Public Office Holders (1985 Ethics Code) provides, “[P]ublic office holders have 
an obligation to act in a manner that will bear the closest public scrutiny, an 
obligation that is not fully discharged by simply acting within the law.” I find that 
Mr. Mulroney contravened section 7(b) of the 1985 Ethics Code.

Section 7(d) of the 1985 Ethics Code requires public office holders to arrange 
their affairs so as to prevent “real, potential or apparent conflicts of interest.” 
Section 36 of the 1985 Ethics Code states that a public office holder shall not 
accord preferential treatment to friends or to organizations in which their friends 
have an interest, and shall take care not to be placed under “an obligation to any 
person or organization that might profit from special consideration on the part of 
the public office holder.” Mr. Mulroney, by agreeing to meet with Mr. Schreiber, 
accorded special treatment to a friend – Mr. Doucet – in relation to the Bear Head 
Project, an official matter that was under consideration by various government 
departments from 1988 through 1994. Mr. Doucet, who lobbied on behalf of 
Mr. Schreiber, would have benefited from that access. I believe that an appearance 
of conflict of interest was created, and that Mr. Mulroney acted contrary to his 
obligations under section 7(d) and section 36. [See page 376.]

Chapter 10 – Correspondence

Question 15  What steps were taken in processing Mr. Schreiber’s correspondence 
to Prime Minister Harper of March 29, 2007?

Question 16  Why was the correspondence not passed on to Prime Minister 
Harper?

FindinGs
There was an oversight by the analyst who handled the March 29, 2007, letter 
from Mr. Schreiber to Prime Minister Harper in that he did not follow the 
established procedure of bringing the letter to the attention of a writer or senior 
editor before directing it to file without reply. This oversight precluded the 
possibility that a writer or senior editor could have directed that the letter be sent 
to the Prime Minister’s Correspondence Unit (PMC). There is no evidence that 
the Prime Minister’s Office (PMO) or the PMC ever gave any instructions to the 
Executive Correspondence Unit (ECU) concerning Mr. Schreiber’s mail or the 
issues addressed by Mr. Schreiber in his mail. There is no evidence that there was 
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a desire by anyone in the ECU to conceal from the PMO or the PMC any letters 
from Mr. Schreiber, including the March 29, 2007, letter. [See page 416.]

Mr. Schreiber’s September 26, 2007, letter and its enclosures, which included the 
March 29, 2007, letter to Prime Minister Harper, were not passed on to Prime Minister 
Harper because the manager of the Prime Minister’s Correspondence Unit (PMC) 
decided it should be treated the same way as the three letters written by Mr. Schreiber 
that had previously been sent to the PMC. In those three cases, the direction from the 
executive assistant to the deputy chief of staff and from the executive assistant to the 
chief of staff was to close the file with no response. [See page 420.]

Question 17  Should the Privy Council Office have adopted any different 
procedures in this case?

Question 17 of the Terms of Reference directs me to determine whether the Privy 
Council Office should have adopted any different procedures in this case. I interpret 
my Question 17 mandate as asking whether, in respect to the handling of all of 
Mr. Schreiber’s correspondence to Prime Minister Harper, the PCO should have 
adopted any different procedures, and my answer is found in Recommendations 
1 to 4, set forth below.

Recommendations
Chapter 10 – Correspondence
In Chapter 10, I reviewed the correspondence handling procedures of the Privy 
Council Office. I concluded that the Privy Council Office has a system that generally 
meets the objectives required. However, a number of problems with the handling of 
Mr. Schreiber’s mail led me to make four recommendations arising out of my findings 
in answer to Questions 15 and 16.

Treatment of General Mail

reCOmmendAtiOn

The Privy Council Office should revise its procedures as to the handling of 
correspondence addressed to the prime minister. The revisions should include  
the following:
(a) The categories of general mail where no acknowledgement or reply is sent to 

the writer should be reduced to exclude “religious”; “overtaken by events”; 
“writer is an inmate in a penitentiary”; and “concerns a legal case.”

(b) An acknowledgement of receipt should be sent to a first-time writer on a 

1
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particular subject. Where appropriate, the first-time writer on a particular 
subject should be advised if his or her letter has been forwarded to a minister 
or department. Where a person writes again, discretion should be exercised to 
determine whether a further reply should be sent.

(c) Letters dealing with legal matters should be treated in a consistent manner. A 
writer corresponding for the first time about a legal case should receive a standard 
acknowledgement on the impossibility of intervening in a private legal matter; an 
acknowledgement of receipt with advice that his or her letter has been forwarded 
to the minister of justice; or other appropriate response. Where a person writes 
again about a legal matter, discretion should be exercised to determine whether 
a further reply should be sent. [See page 430.]

Mail Forwarded to the Prime Minister’s Office

reCOmmendAtiOn

When the Privy Council Office (PCO) classifies general mail as political in nature, 
and has forwarded the mail to the Prime Minister’s Correspondence Unit (PMC) 
for a decision on whether the Prime Minister’s Office (PMO) wishes to handle it, a 
procedure should be established for the PMO to communicate back to the PCO, 
advising whether the PMO wishes to handle mail from the writer in future. As 
part of this procedure, if the PMO indicates that it does not wish to handle mail 
from the writer, the original mail and WebCIMS file should be transferred back 
to the PCO, to be dealt with appropriately. [See page 433.]

reCOmmendAtiOn

The Executive Correspondence Unit and the Prime Minister’s Correspondence 
Unit should develop procedures to ensure that, when a letter is forwarded to the 
Prime Minister’s Office, the writer receives at least an acknowledgement of receipt 
if it is the first letter from the writer, or receives another response as appropriate. 
[See page 433.]

Procedures When Closing a File Without Response

reCOmmendAtiOn

The Privy Council Office should develop a written procedure to be followed by analysts 
before a letter is directed to file without reply. The procedure should incorporate the 
appropriate level of consultation with more senior employees. [See page 434.]

4
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Chapter 11 – Trust, Ethics, and Integrity
In Chapter 11, I discussed the current ethics regime. I noted that, in terms of 
substance, the Conflict of Interest Act and the Conflict of Interest Code for Members 
of the House of Commons (MP Code) are now among the most legally rigorous 
of the jurisdictions scrutinized by this Commission and its experts. They have 
a reasonable breadth and are firmly codified in statutory law. Nonetheless, I 
identified several shortcomings in how they govern a politician’s transition from 
public to private life. I made a number of recommendations that I believe will allow 
government to deal more effectively with ethical considerations at this transition 
point. My recommendations are consolidated below.

Question 14  Are there ethical rules or guidelines which currently would have 
covered these business and financial dealings? Are they sufficient 
or should there be additional ethical rules or guidelines concerning 
the activities of politicians as they transition from office or after 
they leave office?

Expanded Definition of “Employment”

reCOmmendAtiOn

Section 2 of the Conflict of Interest Act should be revised to add the definition, 
“employment shall mean, for the purposes of sections 10, 24(1), 24(2), 35(1), 
and 39(3)(b), any form of outside employment or business relationship involving 
the provision of services by the public office holder, reporting public office holder, 
or former reporting public office holder, as the case may be, including, but not 
limited to, services as an officer, director, employee, agent, lawyer, consultant, 
contractor, partner, or trustee.” [See page 529.]

Apparent Conflicts of Interest

reCOmmendAtiOn

The definition of “conflict of interest” in the Conflict of Interest Act should be 
revised to include “apparent conflicts of interest,” understood to exist if there is a 
reasonable perception, which a reasonably well-informed person could properly 
have, that a public office holder’s ability to exercise an official power or perform 
an official duty or function will be, or must have been, affected by his or her 
private interest or that of a relative or friend. [See page 533.]

6
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Disclosure by MP Leaving Office

reCOmmendAtiOn

The House of Commons should amend the Conflict of Interest Code for Members 
of the House of Commons to oblige a departing member to file a section 20 
disclosure statement current as of the member’s last day in office. The amendment 
should require the member to file the statement within 60 days of the member’s 
last day in office. [See page 534.]

Disclosure of Offers, Etc., of Employment

reCOmmendAtiOn

Section 24 of the Conflict of Interest Act should be amended to replace the reference 
to “firm offer” of employment with a requirement to disclose the identities of 
entities with whom a public office holder is seeking, negotiating, or has been offered 
employment, with the term “employment” as defined in Recommendation 5.  
[See page 535.]

Obligations Inside and Outside Canada

reCOmmendAtiOn

The Conflict of Interest Act should expressly provide that its post-employment 
provisions extend to actions taken by former public office holders, whether those 
actions occur in Canada or elsewhere. [See page 536.]

Issuance of Interpretive Bulletin on Direct and Significant Official Dealings

reCOmmendAtiOn

The Conflict of Interest and Ethics Commissioner should issue an interpretive 
bulletin providing guidance on the meaning of “direct and significant official 
dealings” used in section 35 of the Conflict of Interest Act. [See page 539.]

9
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Reciprocal Obligations on Current Public Office Holders

reCOmmendAtiOn

The Conflict of Interest Act should be amended to bar a current public office holder 
from awarding or approving a contract with, or granting a benefit to, a person who, 
in the course of seeking that contract or benefit, appears to be in violation of his 
or her post-employment obligations under the Act without first obtaining advice 
from the Conflict of Interest and Ethics Commissioner that the former public office 
holder is in compliance with the Act. The Act should specify that the giving of this 
advice is among the commissioner’s duties and powers. [See page 542.]

Obligations in Contracts with the Federal Government

reCOmmendAtiOn

All federal contracts should include a contractual provision rendering it a breach of 
contract to rely (or, in the course of obtaining the contract, to have relied) on the 
services of a former public office holder acting in contravention of post-employment 
restrictions. [See page 544.]

Additional Interpretive Bulletins

reCOmmendAtiOn

In addition to issuing the interpretive bulletin referred to in Recommendation 10 
on “direct and significant official dealings,” the Conflict of Interest and Ethics 
Commissioner should issue interpretive bulletins on other uncertain provisions in 
the Conflict of Interest Act and publish redacted versions of his or her decisions and 
advice. [See page 547.]

Education, Training, and Outreach

reCOmmendAtiOn

As part of the expectations outlined in Accountable Government: A Guide for 
Ministers and Secretaries of State, that document should be amended to require 
ministers to participate themselves in ethics training conducted by the Conflict of 
Interest and Ethics Commissioner and to ensure that their staff also participates 
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in that training. Party leaders should require their party’s members of parliament 
to participate in equivalent training under the Conflict of Interest Code for 
Members of the House of Commons (MP Code). [See page 549.]

reCOmmendAtiOn

The Conflict of Interest Act and the Conflict of Interest Code for Members of the 
House of Commons (MP Code) should be revised to ensure that annual disclosures 
made by reporting public office holders and post-election and annual update 
disclosures by MPs are supplemented with an in-person meeting with staff in the 
office of the Conflict of Interest and Ethics Commissioner. The number of staff in 
that office should be expanded to accommodate such meetings. [See page 549.]

Amendments and Consequential Steps by Ethics Commissioner

reCOmmendAtiOn

(a) As a first priority, the prime minister should amend Accountable Government: A 
Guide for Ministers and Secretaries of State to include the following directives to 
reporting public office holders, as defined under the Conflict of Interest Act:
Reporting public office holders shall disclose to the Conflict of Interest and •	
Ethics Commissioner (ethics commissioner) the nature of any post-office 
employment (as defined in Recommendation 5) prior to taking up that 
employment.
Before commencing the employment, reporting and former reporting •	
public office holders must receive advice from the ethics commissioner on 
the compatibility of the position with their post-employment obligations. 
In deciding whether and under what circumstances to take up this 
employment, they are expected to abide by the ethics commissioner’s advice.
The reporting public office holder must make the ethics commissioner’s •	
advice public prior to taking up the employment, and should ask the ethics 
commissioner to include the advice in the public registry created by the Act.
These obligations on current and former reporting public office holders •	
to disclose the employment, obtain advice, disclose the advice, and abide 
by this advice shall exist throughout the cooling-off periods set out in 
section 36 of the Conflict of Interest Act and shall be triggered for each new 
employment.

(b) It is further recommended that the Conflict of Interest and Ethics Commissioner 
take such steps as are necessary to receive the disclosures and provide the 
advice described above.
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(c) The above changes should be codified in the Conflict of Interest Act as early as 
practicable. At that time, two additional changes should be made to the Act:

The Conflict of Interest and Ethics Commissioner should be permitted to •	
disclose publicly the advice given to the current or former reporting public 
office holder, if that person takes up the employment in question.
The Act should specifically permit current or former public office holders to •	
request that the ethics commissioner reconsider prior advice given to take 
into account new facts or developments that the current or former public 
office holder believes should be before him or her. [See pages 554–55.]

reCOmmendAtiOn

The amendments of the Conflict of Interest Act to implement Recommendation 
16 should be accompanied by concurrent amendments to make it an offence for 
a former public office holder to fail to meet the disclosure obligations described in 
Recommendation 16. [See page 555.]

reCOmmendAtiOn

Consideration should be given to an appropriate appeal mechanism characterized by 
procedural fairness and transparency. [See page 556.]
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COMMISSION OF INQUIRY INTO CERTAIN ALLEGATIONS 
RESPECTING BUSINESS AND FINANCIAL DEALINGS BETWEEN 

KARLHEINZ SCHREIBER AND THE RIGHT HONOURABLE BRIAN MULRONEY 

RULES OF PROCEDURE AND PRACTICE 

1. The Commission proceedings will be divided into two parts. The first part, the 
“Factual Inquiry”, will focus on questions relating to the business and financial 
dealings between Karlheinz Schreiber and the Right Honourable Brian Mulroney 
as set out in paragraph (a) sections 1 through 16 of the Terms of Reference. 

2. The Commissioner will conduct hearings in relation to the Factual Inquiry as set 
out in Part I of these Rules.  

3. The second part of the Inquiry is a “Policy Review” directed at making 
recommendations for ethical rules or guidelines concerning the activities of 
politicians as they transition from office or after they leave office and regarding 
procedures followed by the Privy Council Office as specified in paragraph (a) 
sections 14 and 17 of the Terms of Reference. The Commissioner will conduct 
consultations in relation to the Policy Review as set out in Part II of these Rules. 

4. Whenever practicable, applications should be made in writing on notice to the 
parties and intervenors, as defined in these Rules. The Commissioner may 
determine in any case whether the length of notice provided, if any, was 
reasonable. Applicants will be expected to justify notice periods of less than 
seven clear days. Parties and intervenors wishing to receive notice of 
applications shall provide the Commission with an e-mail address for delivery. 
The e-mail addresses will be posted on the Commission’s web site. Notice to a 
party will be sufficient if e-mailed to the e-mail address provided on the 
Commission’s web site.  

PART I 
FACTUAL INQUIRY 

A. GENERAL 

5. The Commissioner may amend these Rules or dispense with compliance with 
them as he deems necessary to ensure that the Inquiry is thorough, fair and 
timely.  

6. All parties, intervenors, witnesses and their counsel shall be deemed to 
undertake to adhere to these Rules, and may raise any issue of non-compliance 
with the Commissioner.  

Appendix 2 
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7. The Commissioner shall deal with a breach of these Rules as he sees fit 
including, but not restricted to, revoking the standing of a party, and imposing 
restrictions on the further participation in or attendance at (including exclusion 
from) the hearings by any party, intervenor, counsel, individual, or member of the 
media.  

8. Subject to the provisions of the Inquiries Act (Canada), the conduct of and the 
procedure to be followed on the Inquiry is under the control and discretion of the 
Commissioner.  

9. In these Rules, the term “documents” is intended to have a broad meaning, and 
includes the following formats: written, electronic, audiotape, videotape, digital 
reproductions, photographs, maps, graphs, microfiche and any data and 
information recorded or stored by means of any device. 

B. STANDING – FACTUAL INQUIRY

10. Commission counsel, who will assist the Commissioner to ensure the orderly 
conduct of the Factual Inquiry, have standing throughout the Factual Inquiry. 
Commission counsel have the primary responsibility for representing the public 
interest at the Factual Inquiry, including the responsibility to ensure that all 
matters that bear upon the public interest are brought to the Commissioner’s 
attention.  

11. A person may be granted full or partial standing as a party by the Commissioner 
if the Commissioner is satisfied that the person is directly and substantially 
affected by the matters investigated in the Factual Inquiry or portions thereof. 
Persons with party standing are referred to as parties in these Rules. 

12. The Commissioner may grant intervenor standing to persons who satisfy the 
Commissioner that they have a genuine concern about issues raised by the 
Factual Inquiry mandate and have a particular perspective or expertise that may 
assist the Commissioner. Persons with intervenor standing are referred to as 
intervenors in these Rules. 

13. The Commissioner will determine on what terms and in which parts of the 
Factual Inquiry a party or intervenor may participate, and the nature and extent of 
such participation.  

14. Applicants for standing will be required to provide written submissions explaining 
why they qualify for standing, and how they propose to contribute to the Factual 
Inquiry. Applicants for standing will also be given an opportunity to appear in 
person before the Commissioner in order to explain why standing ought to be 
granted to them.  

15. The Commissioner may direct that a number of applicants share in a single grant 
of standing.  
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C. FUNDING – FACTUAL INQUIRY 

16. The Commissioner may recommend funding for a party or intervenor to the 
extent of their interest, where in the Commissioner’s view, the party or intervenor 
would not otherwise be able to participate in the Factual Inquiry.  

17. A party or intervenor seeking funding shall apply to the Commissioner in writing, 
demonstrating that he or she does not have sufficient financial resources to 
participate in the Factual Inquiry without such funding.  

18. Where the Commissioner’s funding recommendation is accepted, funding shall 
be in accordance with terms and conditions approved by the Treasury Board 
respecting rates of remuneration and reimbursement and the assessment of 
accounts.  

D. PRE-HEARING WITNESS INTERVIEWS 

19. Commission counsel may interview any person who has information or 
documents that have any bearing upon the subject matter of the Factual Inquiry. 
A person may be interviewed more than once.  Persons who are interviewed are 
entitled, but not required, to have legal counsel present. No person or 
organization is required to submit to such interviews. 

20. If the witness agrees to be interviewed, he or she may elect to have the interview 
proceed on the basis that:  

(a) a written transcript of the interview shall be made, in which case, the 
transcript will be subject to disclosure and use as described in Rule 21(a); 
or  

(b) a summary of the gist of the witness’ expected testimony, based on the 
interview (“Summary”), shall be made, in which case the Summary shall 
be subject to disclosure as described in Rule 21(b).   

21. If Commission counsel determines that a person will be called as a witness 
following an interview: 

(a) that has been transcribed, Commission counsel will provide a transcript of 
the interview to the witness, the parties and the intervenors having an 
interest in the subject matter of the witness’ evidence, before the witness 
testifies before the Commission.  At the Part I hearing, the transcript may 
be used for cross-examination on prior inconsistent statements; 

(b) that has not been transcribed, Commission counsel will provide a copy of 
the Summary to the witness, the parties and the intervenors having an 
interest in the subject matter of the witness’ evidence, before the witness 
testifies before the Commission. 

22. Commission counsel will provide to the parties and intervenors the names of all 
other persons who were interviewed by Commission counsel but who will not be 
called as witnesses. 
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23. Transcripts of interviews shall only be released to a party or intervenor upon 
execution of a confidentiality undertaking by such party or intervenor, and his or 
her counsel.  

E. EVIDENCE 

24. The Commissioner may receive any evidence that he considers helpful in 
fulfilling the mandate of the Inquiry whether or not such evidence would be 
admissible in a court of law. 

25. The Commissioner may consider findings, as he considers appropriate, of other 
examinations or investigations that may have been conducted into any of the 
questions set out in paragraph (a) of the Terms of Reference, and to give them any 
weight, including accepting them as conclusive.

(a)  Production of Documentary Evidence  

26. As soon as possible after being granted standing, all parties and intervenors shall 
provide to the Commission all documents in their possession or under their 
control having any bearing on the subject matter of the Factual Inquiry.  

27. Where a party or intervenor objects to the production of any document on the 
grounds of privilege, the document shall be produced in its original unedited form 
to Commission counsel who will review and determine the validity of the privilege 
claim. Production of the document for this purpose will not constitute a waiver of 
any applicable privilege. The objecting party, intervenor and/or counsel may be 
present during the review process. In the event the party or intervenor claiming 
privilege disagrees with Commission counsel’s determination, the Commissioner, 
on application, may either inspect the impugned document(s) and make a ruling, 
or may direct the issue to be resolved by the Federal Court.  

28. Upon the request of Commission counsel, parties and intervenors shall provide 
originals of relevant documents.  

29. Documents received from a party, intervenor, or any other organization or 
individual, shall be treated as confidential by the Commission unless and until 
they are made part of the public record or the Commissioner otherwise declares. 
This does not preclude Commission counsel from producing a document to a 
proposed witness prior to the witness giving his or her testimony, as part of the 
investigation being conducted, or in respect of to an interview pursuant to Rule 
19.  

(b)  Witnesses

30. All Government entities, agencies and officials and all witnesses shall cooperate 
fully with the Commission and shall make available all documents and witnesses 
relevant to the mandate of the Commission.  

31. Witnesses who testify will give their evidence at a hearing under oath or upon 
affirmation.  
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32. Commission counsel may issue and serve a subpoena or summons upon each 
witness before he or she testifies. A witness may be called more than once.  

33. Witnesses are entitled to have their own counsel present while they testify. 
Counsel for a witness will have standing for the purpose of that witness’ 
testimony to make any objections thought appropriate and for other purposes set 
out in these Rules.  

34. Parties and intervenors are requested to advise Commission counsel of the 
names, addresses and telephone numbers of all witnesses they wish to have 
called and, if possible, to provide summaries of the information the witnesses 
may have.  

35. If the proceedings are televised, applications may be made for an order that the 
evidence of a witness not be televised or broadcast.  

(c)  Oral Examination 

36. In the ordinary course Commission counsel will call and question witnesses who 
testify at the Inquiry. Counsel for a party may apply to the Commissioner to lead 
a particular witness’ evidence in-chief. If counsel is granted the right to do so, 
examination shall be confined to the normal rules governing the examination of 
one’s own witness in court proceedings, unless otherwise directed by the 
Commissioner.  

37. Commission counsel have a discretion to refuse to call or present evidence.  

38. The order of examination in the ordinary course will be as follows:  

(a) Commission counsel will lead the evidence from the witness. Except as 
otherwise directed by the Commissioner, Commission counsel are 
entitled to ask both leading and non-leading questions.  Commission 
counsel have an obligation to ascertain the truth and are free to test and 
challenge the witness or evidence (cross-examination);  

(b) Parties will then have an opportunity to cross-examine the witness to the 
extent of their interest. The order of examination will be determined by the 
parties and, if they are unable to reach agreement, by the Commissioner;  

(c) After the examinations in paragraph (b), counsel for a witness may then 
examine the witness. Except as otherwise directed by the Commissioner, 
counsel for the witness is entitled to ask both leading and non-leading 
questions;  

(d) Commission counsel will have the right to re-examine last.  

39. After a witness has been sworn or affirmed at the commencement of giving 
evidence, no counsel other than Commission counsel may speak to a witness 
about the evidence that he or she has given until the evidence of such witness is 
complete except with the permission of the Commissioner. Commission counsel 
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may not speak to any witness about his or her evidence while the witness is 
being cross-examined by other counsel.  

40. When Commission counsel indicate that they have called the witnesses whom 
they intend to call in relation to a particular issue, a party may then apply to the 
Commissioner for leave to call a witness whom the party believes has further 
evidence relevant to that issue. If the Commissioner is satisfied that the evidence 
of the witness is needed, Commission counsel shall call the witness, subject to 
Rule 36.  

(d)  Use of Documents at Hearings 

41. In advance of a witness’ testimony, Commission counsel will endeavour to 
provide to the parties and the intervenors having an interest in the subject matter 
of the proposed evidence documents associated with the witness upon execution 
of a confidentiality undertaking by such party or intervene, and his or her counsel.  
Such undertakings will be of no force regarding any document or information 
once it has become an exhibit. The Commissioner may, upon application, 
release any party or intervenor in whole or in part from the provisions of the 
undertaking in respect of any particular document or other information.  

42. Parties shall provide Commission counsel with any documents that they intend to 
file as exhibits or otherwise refer to during the hearings at the earliest 
opportunity, and in any event shall provide such documents to Commission 
counsel no later than two business days before the document will be referred to 
or filed at the hearing.  

43. Before using a document for purposes of cross-examination, counsel shall 
provide a copy to the witness and to all parties having an interest in the subject 
matter of the proposed evidence not later than two business days prior to the 
commencement of that witness’ testimony.  

(e)  Personal Confidentiality 

44. Upon application, the Commissioner may make an order for a grant of “Personal 
Confidentiality”, aimed at protecting the identity of a witness. For the purposes of 
the Factual Inquiry, Personal Confidentiality shall include the right of the witness 
to have his or her identity disclosed only by way of non-identifying initials, and, if 
the Commissioner so rules, the right to testify before the Commission in camera,
together with any other privacy measures which the Commissioner grants.  

45. Upon application, the Commissioner may make an order to conduct hearings in
camera when he is of the opinion that intimate financial, personal or other 
matters are of such a nature, having regard to the circumstances, that the 
desirability of avoiding disclosure outweighs the desirability of adhering to the 
general principle that the hearings should be open to the public.  

46. A witness who is granted Personal Confidentiality will not be identified in the 
public records and transcripts of the hearing except by non-identifying initials, 
and the public transcripts may be redacted to exclude any identifying details. Any 
reports of the Commission using the evidence of witnesses who have been 
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granted Personal Confidentiality will use non-identifying initials only, and may 
exclude reference to identifying details.  

47. Media reports relating to the evidence of a witness granted Personal 
Confidentiality shall avoid references that might reveal the identity of the witness. 
No photographic or other reproduction of the witness shall be made either during 
the witness’ testimony or upon his or her entering and leaving the site of the 
Inquiry.  

48. Any witness who is granted Personal Confidentiality may either swear an oath or 
affirm to tell the truth using the non-identifying initials given for the purpose of the 
witness’ testimony.  

49. Any party, intervenor or witness may apply to the Commissioner to have intimate 
financial or personal information that is not relevant to the subject matter of the 
Inquiry redacted from documents proposed to be introduced into evidence and 
may apply to the Commissioner to have the issue heard at an in camera hearing.  

50. All media representatives shall be deemed to undertake to adhere to the rules 
respecting Personal Confidentiality. A breach of these Rules by a media 
representative shall be dealt with by the Commissioner as he sees fit.  

(f)  Access to Evidence  

51. All evidence shall be categorized and marked P for public sittings and C for 
sittings in camera. 

52. Copies of the P transcript of evidence will be made available on the Inquiry’s 
website. One copy of the P transcript and the P exhibits of the public hearings 
will be made available for public review at the Commission offices. 

53. Only those persons authorized by the Commission, in writing, shall have access 
to C transcripts and exhibits. 

PART II 
POLICY REVIEW 

A.  GENERAL 

54. The Policy Review will proceed in four phases:  

(a) The Commission will publish a consultation paper (the “Consultation 
Paper”). The Consultation Paper will examine ethical rules or guidelines 
that would currently cover the business and financial dealings concerning 
the activities of politicians as they transition from office or after they leave 
office, and procedures of the Privy Council Office applicable in the 
circumstances in this case, which might serve as a basis for an 
assessment of whether they are sufficient or whether there should be 
additional ethical rules, guidelines or procedures applicable in such 
situations.  
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(b) The Commission will receive submissions in writing from members 
of the public (the “Public Submissions”) dealing with any matter related to 
the Policy Review including comments on any matter raised in the 
Consultation Paper and including specific proposals for the 
recommendations to be made by the Commissioner.  

(c) The Commissioner, in his discretion, may authorize the commissioning 
of expert research papers, and/or the convening of Expert Policy Forums 
for use in the preparation of the recommendations to be made by the 
Commissioner. 

(d) The Commissioner will convene public and private consultations (the 
format of which may vary) to hear submissions from parties and 
intervenors on the matters raised in the Policy Review.  

B.  CONSULTATION PAPER  

55. The Commission will publish the Consultation Paper on the Commission’s web 
site.  

C.  PUBLIC SUBMISSIONS  

56. Any member of the public and any party or intervenor may make a Public 
Submission, in writing, to the Commission dealing with any matter related to the 
Policy Review including comments on any matter raised in the Consultation 
Paper. 

57. The Commissioner will set a deadline by which all Public Submissions must be 
received.

D.  EXPERT POLICY FORUMS 

58. Where the Commissioner convenes Expert Policy Forums for use in the 
preparation of the recommendations to be made by the Commissioner, the 
Commissioner may modify the Rules for oral examination of witnesses applicable 
to Part I – Factual Inquiry as he deems appropriate, so as to allow persons with 
standing in relation to the Policy Review to participate appropriately in relation to 
the evidence of the panel in question.  

E. CONSULTATIONS  

59. Once all Public Submissions have been reviewed, the Commissioner will 
convene a public consultation or consultations relating to the major topics 
addressed in the Policy Review. The format of the public consultations will be 
tailored to the topics discussed, and may vary.  

60. The Commissioner will determine whether, on what terms and on what basis 
persons who have submitted a written Public Submission may participate in the 
public consultations.  

61. The public consultations shall be recorded.  
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62. At his discretion, the Commissioner may also conduct private consultations. 

F. STANDING – POLICY REVIEW

63. A person may be granted full or partial standing as a party by the Commissioner 
if the Commissioner is satisfied that the person is directly and substantially 
affected by the mandate of the Policy Review or portions thereof.  Persons with 
party standing are referred to as parties in these Rules.  

64. The Commissioner may grant intervenor standing to persons who satisfy the 
Commissioner that they have a genuine concern about issues raised by the 
Policy Review and have a particular perspective or expertise that may assist the 
Commissioner. Persons with intervenor standing are referred to as intervenors in 
these Rules. 

65. The Commissioner will determine on what terms and in which parts of the Policy 
Review a party or intervenor may participate, and the nature and extent of such 
participation.  

66. Persons who apply for standing will be required to provide written submissions 
explaining why they wish standing, and how they propose to contribute to the 
Policy Review. Persons who apply for standing will also be given an opportunity 
to appear in person before the Commissioner in order to explain the reasons for 
their application.  

67. The Commissioner may direct that a number of applicants share in a single grant 
of standing.  

G. FUNDING – POLICY REVIEW 

68. The Commissioner may recommend funding for a party or intervenor to the 
extent of their interest, where in the Commissioner’s view the party or intervenor 
would not otherwise be able to participate in the Policy Review.  

69. A party or intervenor seeking funding shall apply to the Commissioner in writing, 
demonstrating that he or she does not have sufficient financial resources to 
participate in the Policy Review without such funding.  

70. Where the Commissioner’s funding recommendation is accepted, funding shall 
be in accordance with terms and conditions approved by the Treasury Board
respecting rates of remuneration and reimbursement and the assessment of 
accounts.
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Appendix 4: Sample Confidentiality Undertakings
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Appendix 6: Commission Notices
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Appendix 7

OPENING STATEMENT BY JUSTICE OLIPHANT AT HEARINGS OF 
STANDING/FUNDING APPLICATIONS

THURSDAY, OCTOBER 2, 2008

WELCOME

Good Morning.  Bonjour Mesdames et Messieurs. 

Welcome to the first session of this Inquiry.  The purpose of today’s hearing is to 

hear applications for standing and funding for Part One of the Inquiry.  Part One 

will focus on factual questions relating to the business and financial dealings 

between Karlheinz Schreiber and the Right Honourable Brian Mulroney as set 

out in paragraph (a) sections 1 through 16 of the Terms of Reference.  Before we 

begin with the applications for standing and funding, I would like to make some 

preliminary remarks. 

INTRODUCTION

My name is Jeff Oliphant. I am a Judge of the Court of Queen’s Bench of 

Manitoba, having been on that court for 23 years, approximately 18 of which I 

served as Associate Chief Justice. 

By virtue of Order-in-Council 2008-1092, the Government of Canada appointed 

me to conduct an Inquiry under Part I of the Inquiries Act into certain allegations 

respecting certain business and financial dealings between Karlheinz Schreiber 

and the Right Honourable Brian Mulroney. 
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La Gouverneure générale en conseil m’a chargé de mener une enquête 

concernant les allégations au sujet des transactions financières et commerciales 

entre Karlheinz Schreiber et le très honorable Brian Mulroney. 

THE INQUIRY

By virtue of two earlier Orders-in-Council, Dr. David Johnston, the President and 

Vice-Chancellor of the University of Waterloo, was appointed as a Special 

Advisor to the Prime Minister to conduct an independent review of certain 

allegations made about the business and financial dealings as between Messrs. 

Mulroney and Schreiber and to provide reports to the Prime Minister with his 

recommendations on the appropriate mandate for a public inquiry into those 

allegations. 

Dr. Johnston submitted two reports.  Dans ses rapports,  Dr. Johnston a conclu 

que la question d’intérêt public dans la présente affaire reste la nécessité 

d’établir s’il y a eu violation des règles imposées aux titulaires de haute charge 

publique, et si ces règles sont adéquates sous leur forme actuelle. 

Dr. Johnston a conclu aussi que certaines de ces allégations ont déjà fait l’objet 

d’examens ou d’enquêtes. 

Dr. Johnston concluded that the public interest issue to which the allegations of 

financial dealings give rise is the integrity of Government and whether there was 

- 2 -
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a breach of the existing constraints on the activities of holders of high 

government office or, if not, whether there is a need for further constraints on 

former high office holders after they leave office.  He recommended, further, that 

the inquiry be a focused inquiry into specific matters of legitimate public interest 

rather than a further, extensive examination of matters already considered by 

others.

The Terms of Reference of this Inquiry reflect the recommendations made by Dr. 

Johnston in his reports. 

The mandate of the Inquiry is fixed by the Terms of Reference.  As noted earlier, 

the Terms of Reference reflect the recommendations of Dr. Johnston that this be 

a focused inquiry, and incorporate the 17 questions as formulated by Dr. 

Johnston.  Having reviewed the Terms of Reference carefully, I have concluded 

that this Inquiry is to focus upon the financial and business dealings of Messrs. 

Mulroney and Schreiber in relation to the Bear Head Project and the payments 

made to Mr. Mulroney by Mr. Schreiber in 1993 and 1994. 

This Inquiry will be conducted in two parts. During Part One, I will hear testimony 

regarding the factual matters raised in the Terms of Reference. 

Part Two will deal with the policy issues identified in the Terms of Reference. 

- 3 -
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The applications for standing and funding concerning Part Two of the Inquiry will 

not be dealt with today. They will be heard at a later date. 

At this time, I propose to conduct all hearings in public.  Following the Part One 

and Part Two hearings, I will prepare and submit my report to the government.

Hopefully, that report will shine a light upon the factual issues that are of interest 

to both the public and the government and will make useful recommendations 

regarding the policy issues that have been referred to me. 

RULES OF PROCEDURE AND PRACTICE

Each public inquiry establishes its own rules. As the Commissioner of this public 

inquiry, I have the authority to set the procedures and practices that will be 

followed by the Inquiry.  My goal is to ensure that the process we follow will be 

fair.  Commission counsel have drafted a set of procedural rules. Those draft 

procedural rules appear on the Commission’s website. 

I will invite those parties who are granted standing to make submissions 

respecting anything in the draft rules that they believe should be changed.  After 

receiving comments on the draft rules from parties who are granted standing, I 

will finalize the rules.  The final rules will be posted on the Commission’s website. 

- 4 -
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WHAT AN INQUIRY IS

Let me briefly say what an Inquiry is and what it is not. 

While this Inquiry has broad powers of subpoena, it is not a court of law. A public 

inquiry is not a trial. A public inquiry is meant to investigate and report upon 

matters of substantial public interest. I am not empowered to find anyone guilty of 

a criminal offence or liable for a civil law matter, nor does my mandate permit me 

to make any award of damages as may occur in a civil lawsuit. 

I am committed to conducting this Inquiry independent of government. Having 

been a judge for 23 years, I am mindful of the fact that the need for me to be 

independent of the government in my capacity as Commissioner of this Inquiry is 

as crucial as the requirement that in a democracy, the judicial branch must be 

independent from the Executive and Legislative branches of government. Judicial 

independence as well as my being independent from government as 

Commissioner is for the benefit of the public. 

I am also committed to conduct this Inquiry in a manner that is seen to be 

impartial and fair to all concerned.  While it is true that this Commission cannot 

make findings of liability, either civil or criminal, I am sensitive to the fact that it 

- 5 -
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has the capacity to have an adverse impact on reputations.  That is why I want to 

be fair to all who appear before this Commission as parties or witnesses. 

That is also why, to the extent possible, I intend the Part One hearings of this 

Commission to be open and public. Enabling public access to the hearings of the 

Inquiry contributes, in my opinion, to both impartiality and fairness. 

I have assembled an outstanding legal team to assist me with the work of this 

Commission. Richard Wolson, Q.C. of Winnipeg is the lead counsel. He is 

supported by three senior counsel, Nancy Brooks of Ottawa, Evan Roitenberg of 

Winnipeg and Giuseppe Battista of Montreal 

I am pleased to see members of the media here today because not everyone can 

physically be present to attend the public hearings. It is through the media that 

most members of the public will learn what is transpiring on a day-to-day basis. 

Given the nature and importance of these proceedings, during the course of this 

Inquiry, it would be improper for me to speak to the media. Commission counsel 

will not be granting interviews on any matters under investigation. Any media 

requests for information are to be directed to the commission’s communications 

consultant, Barry McLoughlin. 

- 6 -
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I can assure members of the media that where appropriate, I will do whatever I 

am able to ensure that you have timely access to all public documents that are 

filed with and form part of the record of this Commission and to such other 

information to which you are entitled. 

In terms of providing the public access to the workings of the Commission, we 

have established a website. The Commission’s website can be found at 

www.oliphantcommission.ca. 

STANDING HEARINGS

Today, I will be hearing applications to determine which individuals or 

organizations will be granted what is known as “standing” in Part One of the 

Inquiry, which will deal with the factual issues.   I may grant an applicant one of 

two types of standing: party standing or intervenor standing. 

For party standing, an applicant must demonstrate that it will be directly and 

substantially affected by the matters to be investigated in Part One of the Inquiry.

I can grant either full or partial party standing, depending on the extent of the 

applicant’s interest. 

- 7 -
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I may grant intervenor standing if the applicant satisfies me it has a genuine 

concern about issued raised by the factual inquiry and it has a particular 

perspective or expertise that may assist me in carrying out my mandate. 

After I have heard all of the applications for standing, I will give each of the 

applicants an opportunity to comment upon whether they think any other 

applicant should or should not be granted standing. 

Under the Terms of Reference, I am authorized to make a recommendation that 

funding be provided in accordance with terms and conditions approved by 

Treasury Board.   Those terms and conditions have been posted on the 

Commission website.  I will hear today from any applicant who wishes to apply 

for funding. 

If I am unable to decide today whether or not standing ought to be granted to any 

one or more of the applicants, I will reserve my decision and provide to the 

parties, as soon as possible, a written decision on standing and, if applicable, on 

funding. I will ensure that the media and the public will be made aware of any 

decision on the day it is released.  The decisions will be posted on the 

Commission’s website. 

We will now move to that part of today’s proceedings where I will hear from 

applicants for standing and funding. 

- 8 -
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Appendix 8: Treasury Board, Rules for Participant Funding
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Appendix 9:  Rulings on Applications for Standing and 
Funding in Part I
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Appendix 10:  Rulings on Applications for Standing and 
Funding in Part II
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Appendix 12:  Documents Protected by Cabinet Confidence
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Appendix 13:  Sample Notice Under Section 13  
of inquiries ACt

IN THE MATTER OF an Inquiry into Certain Allegations 
Respecting Business and Financial Dealings between 

Karlheinz Schreiber and the Right Honourable Brian Mulroney 

NOTICE UNDER SECTION 13 of the 
Inquiries Act, R.S. 1985, c. I-11 to 

[NAME OF RECIPIENT] 

As you are aware, section 13 of the Inquiries Act R.S. 1985, c. I-11 prevents the 
Commissioner from making a report against any person unless reasonable notice has been 
given of the charge of misconduct alleged against him.  Pursuant to section 13 of the 
Inquiries Act you are hereby informed that the Commission of Inquiry into Certain 
Allegations Respecting Business and Financial Dealings between Karlheinz Schreiber 
and the Right Honourable Brian Mulroney may make a finding or findings of misconduct 
by you in its report. These potential findings, which are described in this section 13 
notice, are open to be made on the evidence presented and may amount to misconduct. 
Please be aware that the Commissioner has not suggested that he is inclined to make 
these findings. I have identified these areas of concern, independently of him, to ensure 
that you will be in a position to give him full information and argument before he begins 
to deliberate, should you choose to do so. I can reaffirm that the Commissioner is aware 
that he is not to make findings of civil or criminal responsibility. Should you wish to 
respond to these potential misconduct findings by calling additional evidence, please 
notify me by 5 p.m. on Friday, May 29, 2009.  

Be advised that this section 13 notice is being provided in confidence, i.e. the fact that 
this section 13 notice has been issued, and its contents, will be kept in confidence by the 
Commission. This is being done to protect your reputation from being harmed by the 
mere possibility that any of these findings could be made.  

Potential findings of misconduct that could be made include: 
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1. [Full particulars of alleged misconduct] 

2. Etc. 

[Date], 2009 

     
Richard Wolson, Q.C.
Lead Commission Counsel 

TO: NAME OF RECIPIENT OF HIS OR HER COUNSEL 
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Appendix 15
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Part 1 – Inquiry into Facts 
Schedule of Witnesses 

• March 30, 2009  
The Honourable Marc Lalonde, former minister of justice 
The Honourable William McKnight,  former minister of national defence 

• March 31, 2009  
Elizabeth Moores, wife of Frank  Moores, former premier of Newfoundland and 
Labrador 
Derek Burney,  former chief of staff to the Right Honourable Brian Mulroney 

• April 14 to April 17, 2009  
 Karlheinz Schreiber, German Canadian businessman 

• April 20, 2009  
Pat MacAdam, former chief of staff for Mr. Brian Mulroney as leader of the 
opposition 
Donald Smith, English editor, Executive Correspondence Unit, Privy Council 
Office  
Sheila Powell, Director, Executive Correspondence Unit, Privy Council Office 

• April 21, 2009  
Greg Alford, former vice-president, Bear Head Industries 
Paul Smith, executive assistant to the Right Honourable Brian Mulroney, 1991-93 
Harry Swain, former deputy minister of Industry, Science and Technology 

• April 22, 2009  
Harry Swain, former deputy minister of Industry, Science and Technology 
Robert Hladun, Mr. Shreiber’s lawyer 

• April 23, 2009  
William Kaplan, author 
Paul Terrien, former speech writer for the Right Honourable Brian Mulroney 

• April 27 to April 28, 2009  
Fred Doucet, former senior advisor to the Right Honourable Brian Mulroney 

• April 29, 2009  
The Right Honourable Kim Campbell, former prime minister of Canada 
The Honourable Perrin Beatty, former minister of defence 

• April 30, 2009  
Mr. Norman Spector, former chief of staff to the Right Honourable Brian 
Mulroney 

Appendix 16: Schedule of Witnesses at Inquiry into Facts
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• May 4, 2009  
Mr. Luc Lavoie, former deputy chief of staff, Operations, to the Right Honourable 
Brian Mulroney 
The Honourable Elmer MacKay, former minister responsible for Atlantic Canada 
Opportunities Agency 

• May 5, 2009  
Mr. Paul Tellier, former clerk of the Privy Council and secretary to the Cabinet 
The Honourable Lowell Murray, senator and former minister responsible for 
Atlantic Canada Opportunities Agency 

• May 6, 2009  
Steven Whitla, managing director, Navigant Consulting 

• May 7, 2009  
Mr. Karlheinz Schreiber, German Canadian businessman 

• May 12 to May 19, 2009  
The Right Honourable Brian Mulroney, former Prime Minister of Canada 

• May 20, 2009 
The Right Honourable Brian Mulroney, former Prime Minister of Canada 
Wayne Adams, Canada Revenue Agency 

• May 21, 2009  
Salpie Stepanian, manager, Prime Minister’s Correspondence Unit, PMO 
Christiane Sauvé, Canada Revenue Agency 
Fred Bild, former Canadian Ambassador to China 

• June 3, 2009 
Mr. Karlheinz Schreiber, German Canadian businessman 
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Appendix 17:  Ruling on Application Filed by Mr. Schreiber, 
May 11, 2009 (Excerpt from Transcript), 
June 3, 2009
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I  CALL FOR SUBMISSIONS

A  Introduction
As laid out in the Rules of Procedure and Practice, the proceedings of the Commission of 
Inquiry into Certain Allegations Respecting Business and Financial Dealings Between 
Karlheinz Schreiber and the Right Honourable Brian Mulroney are divided into two 
parts. Part I, the Factual Inquiry, will focus on questions relating to the business and 
financial dealings between Mr. Schreiber and Mr. Mulroney. These questions are set out 
in paragraph (a) sections 1 through 16 of the Inquiry’s terms of reference. Part II, the 
Policy Review, focuses on the questions set out in paragraph (a) sections 14 and 17. 
These policy questions are the subject of this paper. 

In the policy review, the Commissioner is charged with reporting and making 
recommendations on two issues of policy. They centre, first, on the content of Canada’s 
federal ethics rules and, second, on the policies and practices at the Privy Council Office 
(PCO) governing the handling of the prime minister’s correspondence. These two policy 
issues are described in more detail below, under the headings Ethics Questions and 
Correspondence Question. 

As part of its policy deliberations on these matters, the Commission has 
undertaken a multi-stage policy review. First, it has commissioned three research studies 
from leading researchers in the field – two on ethics rules and the third on 
correspondence-handling policies. These studies will be published in draft form in early 
2009, and the authors will participate in an Expert Forum in late spring 2009, at which 
they will present their findings and be questioned by the Commission and those with 
party standing in the policy review. (The hearing of applications for standing and funding 
for the Part II – Policy Review will be held on January 21, 22, and, if necessary, January 
23, 2009. The Notice for this hearing is posted on the Commission’s website.) 

In addition, at this time the Commission is requesting written submissions on the 
policy questions from interested persons and the general public. All submissions will be 
carefully reviewed. After this review, the Commission will offer some of the submitters 
the opportunity to present their views at a public session in late spring 2009.

Selection of the presenters is at the sole discretion of the Commission and will 
depend on the Commission’s assessment of the usefulness of the presenters’ arguments to 
the Commission. 

This consultation paper outlines in greater detail the issues raised by the two 
policy questions and poses a series of more detailed questions. The paper should guide 
those interested in providing written submissions. 

B  Making Submissions 
Members of the public who wish to respond to the matters raised in this consultation 
paper should do so in writing by 5 p.m. eastern time, March 23, 2009. Written 
submissions should be sent by mail, courier, or fax to the following address: 

Oliphant Commission 
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Director of Policy Research 
Commission of Inquiry into Certain Allegations Respecting 
Business and Financial Dealings Between Karlheinz 
Schreiber and the Right Honourable Brian Mulroney 
P.O. Box 2740, Station D 
Ottawa, Ontario  K1P 5W7 
Canada

Fax: (613) 995-0785 

Submissions may also be delivered by sending PDF (portable document format) files via 
e-mail to 

research@oliphantcommission.ca

C  Disclaimer 
The Commission has not completed its fact-finding functions. The Commissioner takes 
no views on the truth or otherwise of any of the allegations that led to this Commission of  
Inquiry, or on any of the facts described in prior examinations of these matters. In no 
manner should this consultation paper be read as taking a position on these issues. To the 
extent it presumes facts, it does so entirely to ground the policy questions, in a manner 
that has no bearing on the fact-finding function of the Commission. 

Oliphant Commission 
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II  ETHICS QUESTIONS
A  Overview
Paragraph (a) section 14 of the Commission’s terms of reference reads:  

14. Are there ethical rules or guidelines which currently 
would have covered these business and financial dealings? 
Are they sufficient or should there be additional ethical 
rules or guidelines concerning the activities of politicians as 
they transition from office or after they leave office? 

The words “these business and financial dealings” refer to other questions raised 
in the terms of reference concerning the alleged business and financial dealings of Mr. 
Karlheinz Schreiber and the Right Honourable Brian Mulroney,  as follows: 

1. What were the business and financial dealings between 
Mr. Schreiber and Mr. Mulroney? 

2. Was there an agreement reached by Mr. Mulroney while 
still a sitting prime minister? 

3. If so, what was that agreement, when and where was it 
made? 

4. Was there an agreement reached by Mr. Mulroney while 
still sitting as a Member of Parliament or during the 
limitation periods prescribed by the 1985 ethics code? 

5. If so, what was that agreement, when and where was it 
made? 

6. What payments were made, when and how and why? 

7. What was the source of the funds for the payments? 

8. What services, if any, were rendered in return for the 
payments? 

9. Why were the payments made and accepted in cash? 

10. What happened to the cash; in particular, if a significant 
amount of cash was received in the U.S., what happened to 
that cash?  

As noted, the parameters of any business and financial dealings between Messrs. 
Schreiber and Mulroney are the subject of the factual inquiry of the Commission. They 
are not, therefore, an issue to be decided in this policy review, and the Commission will

Oliphant Commission 
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not accept submissions connected to the alleged relationship between Messrs. Schreiber 
and Mulroney as part of the policy review. For the purposes of this policy review – and 
without any bearing on the factual review – this consultation paper defines the ethics 
questions raised by paragraph (a) section 14 as follows: 

Consultation Questions

1. Are there ethical rules or guidelines that currently
cover business and financial dealings between a 
sitting prime minister or a sitting member of 
parliament and a third party?

2. If so, what sort of business and financial dealings 
are covered?  

3. Are there deficiencies in the scope and nature of this 
coverage?

4. In particular, should there be additional ethical 
rules or guidelines concerning the activities of 
politicians as they transition from office or after 
they leave office?

5. In this last regard, are the current rules on the post-
employment of politicians appropriate? 

6. Are the existing enforcement and penalty regimes 
sufficient? 

In the sections that follow, this consultation paper provides a succinct overview of 
the Commission’s current understanding of federal ethics rules to assist those wishing to 
make submissions on these questions. 

B  Federal Ethics Rules
1  Overview of Statutory and Regulatory Framework
Ethics rules pertaining to politicians at the federal level have evolved since the early 
1990s. By the end of Mr. Mulroney’s tenure in office (as prime minister until June 24, 
1993, and as a member of parliament until September 8, 1993), the ethics rules of 
plausible relevance to the Commission’s work were contained in the Conflict of Interest 
and Post-Employment Code for Public Office Holders,1 the Parliament of Canada Act,2

and the Criminal Code.3 The Lobbyist Registration Act,4 while not strictly including 
ethics rules at the time, has since become more relevant as an ethics instrument. 

The content of each of these instruments changed with time. The most sweeping 
renovation came in 2006 with the passage of the Federal Accountability Act (FAA).5 A 
core component of that statute was the Conflict of Interest Act,6 which replaced the non-
statutory Conflict of Interest and Post-Employment Code for Public Office Holders. The 

Oliphant Commission 
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6

FAA also introduced changes to what was renamed the Lobbying Act with implications 
for the federal ethics regime. 

Also of note is the Conflict of Interest Code for Members of the House of 
Commons,7 which came into effect in October 2004 as part of the Commons Standing 
Orders. The Senate adopted an analogous instrument on May 18, 2005: the Conflict of 
Interest Code for Senators.8

Figure 1 is a chronology showing the sequencing of key federal ethics 
instruments. 

Figure 1: Chronology of Key Federal Ethics Instruments 

2  Comparative Content of Ethics Instruments
The content of these instruments varies. Table 1 outlines our understanding of the rules 
and restrictions found in Canada’s federal conflicts of interest regime, as it applies to 
politicians and former politicians. 

At present, the core instruments for a member of parliament with a ministerial 
post are the Conflict of Interest Act, the Lobbying Act, the Conflict of Interest Code for 
Members of the House of Commons, the Parliament of Canada Act, and the Criminal
Code. These instruments apply to different (although overlapping) categories of public 
officials, and impose varying requirements. 
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a) Conflict of Interest Act and the Lobbying Act
The Conflict of Interest Act (CIA) is the most detailed (and most recent) instrument. It 
applies to public office holders – a defined term that includes mostly senior executive 
branch officials, including “a minister of the Crown.”9

i) Conflicts of Interest 
The CIA imposes specific prohibitions, designed to eliminate conflicts of interest, on the 
current activities of public office holders. A conflict of interest exists where a public 
office holder “exercises an official power, duty or function that provides an opportunity 
to further his or her private interests or those of his or her relatives or friends or to 
improperly further another person’s private interests.”10 There is no limit on what might 
constitute a “private interest,” although the CIA excludes interests that are general, that 
affect the public office holder as one of a broad class of individuals, or that concern 
remuneration of benefits received in return for employ as a public office holder.11

ii) Sample Specific Prohibitions
Certain specific actions are barred by the CIA. For example, most public office holders 
are barred from engaging in employment or the practice of a profession, managing or 
operating a business or commercial activity, or serving as a paid consultant.12 Public 
office holders are also precluded from giving “preferential treatment” in exercising their 
official powers, duties, or functions to anyone “based on the identity of the person or 
organization” representing that entity (for example, the identity of the lobbyist).13

Likewise, no public office holders can use information obtained via their office and not 
available to the public to further (or to seek to further) their private interests or those of 
relatives or friends. Nor can they use this information to further (or to seek to further) 
“improperly” another person’s private interests.14 The CIA also bars office holders from 
using their position to influence another official to further these private interests.15

iii) Disclosure and Divestment Rules 
The CIA also includes detailed rules obliging disclosure to an ethics official (and, in some 
cases, public declaration) of, among other things, public office holders’ assets; and, in 
some instances, outright divestment of those assets is required. The core disclosure and 
divestment rules are summarized in Table 2. 

Table 2: Asset Disclosure and Divestment Rules under the Conflict of Interest Act
Class Asset
Confidential 
disclosure 

Within 60 days of appointment, a confidential disclosure is made to the conflict of interest 
and ethics commissioner of 

• All income, assets, and liabilities of office holders; ministers must include similar 
information on family members; 

• All income during the 12 months before the appointment and all the income the public 
office holders are entitled to receive for 12 months after the appointment; ministers 
must include similar information on family members; 

• Benefits from a contract with a public service entity the public office holders (or their 
family members or a private corporation or partnership in which they or their family 
has an interest) are entitled to receive for 12 months after the appointment 

• Certain outside activities (e.g., business activities; involvement in charitable activities) 
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Class Asset 
from two years before they became office holders; ministers must include outside 
activities of family members. 

Within 30 days of any material change in the above, a confidential report is made to the 
the conflict of interest and ethics commissioner. 

Within 30 days of gifts from any one person other than a family member or friend 
exceding $200 in a single year, the gifts shall be disclosed to the conflict of interest and 
ethics commissioner. 

Public 
declarations

Within 120 days of appointment, public office holders must publicly delare all of their 
assets that are neither “controlled” nor “exempted.” Ministers must also publicly disclose 
all liabilities in excess of $10,000. 

Within 120 days of appointment, public office holders must publicly declare whether they 
are a director or officer in a charitable, philanthropic, or non-commercial corporation.  

Within 60 days of a recusal done to avoid a conflict of interest, public office holders must 
make a public declaration describing in sufficient detail the conflict of interest avoided. 

Within 30 days of receipt of a gift with a value of $200 or more from anyone other than a 
friend or relative, public office holders must make a public declaration describing the gift. 

Within 30 days of accepting travel in a manner that falls within the permitted exceptions 
contained in the Act, ministers must make a public declaration describing the travel and 
circumstances. 

Mandatory 
divestment 
(controlled 
assets)

Within 120 days of appointment, public office holders must divest themselves of 
controlled assets by selling them in an arm’s length transaction or placing them in a blind 
trust. 

Controlled assets are those that “could be directly or indirectly affected by government 
decisions or policy,” including 

• publicly traded securities of corporations and foreign governments, whether held 
individually or in an investment portfolio account; 

• self-administered registered retirement savings plans, self-administered registered 
education savings plans, and registered retirement income funds, if composed of at least 
one asset that would be considered “controlled” if outside the fund; 

• commodities, futures, and foreign currencies held or traded for speculative purposes; 
and

• stock options, warrants, rights, and similar instruments. 

Exempt assets 
and interests 

Assets and interests for the private use of public office holders and their families and 
assets that are not of a commercial character, including 

• residences, recreational property, and farms used or intended for use by public office 
holders or their families; 

• household goods and personal effects; 
• works of art, antiques, and collectibles; 
• automobiles and other personal means of transportation; 
• cash and deposits; 
• Canada savings bonds and other similar investments issued or guaranteed by any level 

of government in Canada or agencies of those governments; 
• registered retirement savings plans and registered education savings plans that are not 
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Class Asset 
self-administered or self-directed; 

• investments in open-ended mutual funds; 
• guaranteed investment certificates and similar financial instruments; 
• public sector debt financing not guaranteed by a level of government, such as university 

and hospital debt financing; 
• annuities and life insurance policies; 
• pension rights; 
• money owed by a previous employer, client, or partnership; or 
• personal loans receivable from the members of the public office holder’s relatives, and 

personal loans of less than $10,000 receivable from other persons where the public 
office holder has loaned the moneys receivable;  

• money owed under a mortgage of less than $10,000;  
• self-directed or administered registered retirement savings plans, self-administered 

registered education savings plans, and registered retirement income funds composed 
exclusively of assets that would considered exempt; and 

• investments in limited partnerships that are not traded publicly and whose assets are 
exempt assets. 

Source: Conflict of Interest Act, ss. 20 et seq. 

iv) Post-Employment Rules
The CIA regulates post-employment activities – that is, what public office holders may do 
once they leave office.

While Still in Office 
While still in public office, public office holders must not permit themselves to be 
influenced in their official activities “by plans for, or offers of, outside employment.”16

The public office holders must disclose all “firm offers” of outside employment to the 
conflict of interest and ethics commissioner within seven days.17 Similarly, acceptance of 
an offer of outside employment must be disclosed to the commissioner within seven days. 
Ministers who accept such an offer must also report this fact to the prime minister.18

Indefinite Rules Once Holders Depart Office 
The CIA also purports to regulate conduct once the person has left public office. Some of 
these rules are permanent; that is, they endure for an indefinite period of time. Thus, the 
Act specifies that “[n]o former public office holder shall act in such a manner as to take 
improper advantage of his or her previous public office.”19 More specifically, it prohibits 
the former office holder from acting for a person in respect to any specific matter in 
relation to which the former public office holder had acted for the government. Likewise, 
the former public office holder may not give advice to a client, business associate, or 
employer using non-public information obtained by virtue of the office holder’s former 
position.20

Time-Limited Rules Once Holders Depart Office 
The CIA also imposes so-called “cooling off” periods – additional prohibitions that 
endure for a limited period of time. For ministers, this period is two years. During this 
time, among other things, former public office holders may not enter into a service 
contract with an entity with which they had “direct and significant” dealings for one year 
before their departure from office. Likewise, they may not make representations on 
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behalf of any entity to a public agency with which the former office holders had “direct 
and significant official dealings” for one year before their departure from office. This rule 
is supplemented for former ministers: they may not make representations to a current 
minister who was a former ministerial colleague.21

 The Lobbying Act now augments these post-employment rules. Under that statute, 
certain public office holders – including ministers – may not lobby for five years after 
leaving office. Thus, the former minister may not (for payment and on behalf of a client 
or, in some instances, employer) arrange a meeting between a public office holder and 
another person, or communicate with a public office holder in respect of a number of 
public policy initiatives, including the promulgation of a statute or making of a 
regulation, the development or amendment of any government policy or program, or the 
awarding of any contract, “grant, contribution, or other financial benefit by or on behalf” 
of the government.22

b) Conflict of Interest Code for Members of the House of Commons and the 
Parliament of Canada Act
Members of Parliament are governed by a separate instrument, appended to the Standing 
Orders of the House of Commons – the Conflict of Interest Code for Members of the 
House of Commons (MP Code). This is not a legislative instrument – that is, it was never 
introduced as a bill, assessed by both the Commons and the Senate and accorded royal 
assent from the Governor General. It is instead a set of rules created by the House of 
Commons as a manifestation of its inherent parliamentary privilege to discipline its own 
membership. 
 The Code applies to “all Members of the House of Commons when carrying out 
the duties and functions of their office as Members of the House, including Members 
who are ministers of the Crown or parliamentary secretaries.”23 It applies, therefore, to 
ministers, at least when acting in their parliamentary capacity (for example, voting on a 
measure in the House of Commons). Ministers and regular MPs are, however, treated 
slightly differently by the Code: MPs who are not ministers may carry on a business or 
engage in employment in a profession. This authorization is tempered by the requirement 
that, in so acting, the MP is not in breach of the conflict of interest rules in the Code.24

Those conflict of interest rules are broadly similar to those found in the CIA
(although less numerous) and, at core, are directed at precluding MPs from exercising 
their functions in a manner that favours their private interest (or those of relatives) or 
improperly favours the private interest of some other party. Unlike in the CIA, “private 
interest” is defined in the Code. Furthering a private interest exists when the member’s 
actions result, directly or indirectly, in any of the following:

(a)  an increase in, or the preservation of, the value of the 
person’s assets; 
(b)  the extinguishment, or reduction in the amount, of the 
person’s liabilities; 
(c)  the acquisition of a financial interest by the person; 
(d)  an increase in the person’s income from a source 
referred to in subsection 21(2) [income from employment, 
a contract, or a business]; 
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(e)  the person becoming a director or officer in a 
corporation, association, or trade union; and 
(f)  the person becoming a partner in a partnership.25

Also of note, the Parliament of Canada Act bars MPs from receiving or agreeing 
to receive any compensation for services to any person “in relation to any bill, 
proceeding, contract, claim, controversy, charge, accusation, arrest or other matter before 
the Senate or the House of Commons or a committee of either House; or … for the 
purpose of influencing or attempting to influence any member of either House.”26

Violation of this prohibition is a criminal offence, potentially disqualifying the MP from 
membership in the House of Commons or any position in the federal public 
administration for five years. 
 The Code includes substantial disclosure requirements, obliging MPs to report 
their most important assets to an ethics official (described below). A summary of this 
disclosure is available for public inspection. 

A significant distinction in the rules governing MPs (as opposed to senior 
executive officials under the CIA) is that neither the Code nor the Parliament of Canada 
Act includes specific rules on post-employment of the sort found in the CIA.

c) Criminal Code
The Criminal Code prohibits the most serious forms of unethical conduct by public 
officials, including politicians. For instance, the Criminal Code criminalizes the actual or 
attempted bribing of (or acceptance of a bribe by) “members of Parliament.”27 Other 
sections extend to “officials,” a term defined broadly to include all those who hold a 
government office or who are appointed or elected to “discharge a public duty.”28 The 
Criminal Code makes fraud or “breach of trust” committed in connection with an 
official’s duties a crime.29 The Criminal Code also criminalizes what is colloquially 
known as “influence peddling” – in essence, the selling of or the offering to sell influence 
with the government for a fee. This Criminal Code provision applies to anyone who 
makes (and any official who accepts) an offer to sell influence, whether or not the official 
actually has the power to influence a government decision.30

C  Enforcement and Administration
Enforcement of the criminal provisions discussed above – including the Criminal Code 
and the Parliament of Canada Act – is a police matter, carried out by the RCMP. The 
Conflict of Interest Act and the Conflict of Interest Code for Members of the House of 
Commons are administered by a special official – the conflict of interest and ethics 
commissioner.  

The commissioner is appointed by the Governor in Council (in essence, the 
federal Cabinet) “after consultation with the leader of every recognized party in the 
House of Commons and approval of the appointment by resolution of that House.”31 He 
or she must be a former judge or someone who has served on a government board, 
commission, or tribunal and who has, in the federal Cabinet’s view, relevant expertise.32

The commissioner enjoys substantial security of tenure – he or she is appointed for seven 
years (with the possibility of an additional seven-year renewal) during “good behaviour.” 
This means the commissioner can be dismissed only for cause, and even then the 
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government cannot fire the person: the firing must be approved by a vote in the House of 
Commons.

Under both the CIA and the MP Code, the commissioner administers the 
disclosures made by public officials of their assets. Under the CIA, he or she reviews 
these disclosures annually and may order the public office holder to take certain steps to 
bring them into compliance with the Act – including recusals on certain matters or 
divestment.33

 The commissioner also has responsibilities in relation to the post-employment 
rules. Former public office holders must notify the commissioner of any lobbying they do 
during the “cooling off” period.34 The commissioner then assesses compliance with the 
post-employment rules, and if he or she concludes that there has been non-compliance, 
the commissioner may order that current public office holders have no dealings with the 
former official.35 The commissioner is also authorized to relax some of the post-
employment restrictions for certain former public office holders should a number of listed 
criteria be met.36

 The commissioner is charged with giving confidential advice to the prime 
minister and individual public office holders concerning compliance with the Act. He or 
she also investigates complaints of non-compliance, made by a senator or member of 
parliament “who has reasonable grounds to believe that a public office holder or former 
public office holder has contravened this Act.”37 The commissioner may also initiate his 
or her investigation where he or she has “reason to believe that a public office holder or 
former public office holder has contravened” the Act.38 The commissioner reports his or 
her findings to the prime minister, the complainant, the public office holder in question, 
and also to the public.39 The conclusions of the commissioner that “a public office holder 
or former public office holder has or has not contravened this Act may not be altered by 
anyone but is not determinative of the measures to be taken as a result of the report.”40

 The commissioner’s responsibilities under the MP Code are broadly analogous. 
He or she administers the disclosure process, is empowered to issue opinions on 
compliance questions to inquiring MPs, and investigates complaints concerning non-
compliance made by MPs (or may investigate on his or her own initiative). The 
commissioner’s findings concerning investigations are tabled in the House of Commons, 
and the matter is then debated in the House of Commons. 

D  Penalties
Penalties under the instruments described in this consultation paper vary. They include 
disqualification from sitting as an MP (for violation of the Parliament of Canada Act); 
potentially significant fines (for Criminal Code violations or the limitations on post-
public office lobbying under the Lobbying Act) or terms of imprisonment (Criminal Code 
violations); and more indefinite sanctions for violations of the Conflict of Interest Act and
the MP Code. Although the CIA imposes modest fines for violations by public office 
holders of disclosure obligations,41 it is silent on penalties for other instances of non-
compliance with the Act. Ultimately, the sanctions imposed on non-compliant public 
office holders are a matter for the prime minister to decide.  
 Similarly, the imposition of penalties for violation of the MP Code lies in the 
hands of MPs themselves. As a manifestation of parliament’s inherent parliamentary 
privileges, MPs are entitled to vote disciplinary measures on their colleagues. 
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E  Application of Ethics Rules: A Hypothetical Example
As the discussion above suggests, different rules apply to different officials – and 
officials whose status changes with time would be subject to a variety of different 
standards over the course of their careers. Table 3 provides a more specific – but 
hypothetical – context for this general discussion of the federal ethics rules: it highlights 
our understanding of the rules as they would apply to a member of parliament who 
becomes prime minister (at “Year 0”) and who then resigns after a year to sit again as a 
regular member of parliament for one year before leaving public life completely.  
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III  CORRESPONDENCE QUESTION
A  Overview
Paragraph (a) sections 15 to 17 of the Commission’s terms of reference read: 

15. What steps were taken in processing Mr. Schreiber’s 
correspondence to Prime Minister Harper of March 29, 
2007? 

16. Why was the correspondence not passed on to Prime 
Minister Harper?  

17. Should the Privy Council Office have adopted any 
different procedures in this case? 

Paragraph 17 encapsulates the policy question posed to the Commission, on which the 
Commission is now eliciting comments. The specific question on which the Commission 
invites submissions is as follows: 

Consultation Question

Are there practices that the Privy Council Office should 
be employing in deciding which letters received from 
the public should be communicated directly to the 
Prime Minister? 

 The Privy Council Office is a central agency of the Government of Canada, 
sometimes labelled the “Prime Minister’s department.” As described by its website: 

The Privy Council Office (PCO) is the hub of public 
service support to the Prime Minister and Cabinet and its 
decision-making structures. … Some of PCO’s main roles 
are:

o Providing professional, non-partisan advice to 
the Prime Minister and Cabinet;  

o Managing the Cabinet’s decision-making 
system (including coordinating departmental 
policy proposals and conducting policy 
analysis);

o Arranging and supporting meetings of Cabinet 
and Cabinet committees;   

o Advancing the development of the 
Government’s agenda across federal 
departments and agencies and with external 
stakeholders;   

o Providing advice on the government’s structure 
and organization;
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o Managing the appointment process for senior 
positions in federal departments, Crown 
corporations and agencies;

o Preparing Orders-in-Council and other statutory 
instruments to give effect to Government 
decisions;

o Fostering a high-performing and accountable 
public service;

o Submitting an annual report to the Prime 
Minister on the state of the Public Service.42

B  Context
As noted at the beginning of this paper, the Commission has not concluded its fact-
finding functions. It has not yet examined questions 15 and 16 of the terms of reference. 
The Commission believes, however, that those making submissions on paragraph 17 
require additional context. Strictly for the purposes of this consultation paper, therefore, it 
reproduces the discussion of this correspondence issue prepared by David Johnston, the 
Independent Advisor into the Allegations Respecting Financial Dealings Between Mr. 
Karlheinz Schreiber and the Right Honourable Brian Mulroney, in January 2008.43 The 
Commission takes no position on the accuracy of this assessment at this time. 

A. Schreiber’s Correspondence with Government Officials 

1. The Correspondence Review Process

As noted above, Mr. Schreiber wrote a letter to Prime 
Minister Harper in March 2007, enclosing another letter 
that referenced the Harrington Lake meeting [and described 
below]. This letter was part of more than one million pieces 
of correspondence addressed to the Prime Minister or his 
office annually. 

Between June 2006 and September 2007, the Executive 
Correspondence Services (the “ECS”), the correspondence 
management arm of the Privy Council Office (the “PCO”) 
comprising 35 full-time employees, received 16 letters 
from Mr. Schreiber, contained in 15 separate mailings. 
These letters were vetted and categorized in accordance 
with the ECS’s standard procedure and were tracked using 
its automated Correspondence Management Information 
System. The ECS receives a vast amount of 
correspondence each year. During the last documented 12-
month period, which spanned both 2006 and 2007, the ECS 
received over 1.7 million items of correspondence.  
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Of the 16 letters received, 10 of the letters remained under 
the ECS’s control and were directed to be filed without 
response. According to the ECS, these 10 letters did not 
warrant responses pursuant to standard procedure for the 
following reasons: first, the letters described matters that 
were before the courts and it is standard procedure not to 
comment on ongoing litigation; second, the letters attached 
copies of letters between Mr. Schreiber and other 
individuals and it is standard procedure not to reply to 
letters that are copies.

The ECS sent Mr. Schreiber’s November 30, 2006 letter to 
the PCO, seeking its advice on handling ongoing 
correspondence from Mr. Schreiber. The letter was 
reviewed and the Clerk’s Office advised the ECS that no 
response was necessary, and the ECS filed the letter. 

The ECS acknowledged Mr. Schreiber’s January 16, 2007 
letter and forwarded it on to the DOJ [Department of 
Justice] for information purposes.  

The remaining four letters (June 16, 2006, August 23, 
2006, May 3, 2007 and September 26, 2007) were sent to 
the Prime Minister’s Correspondence (the “PMC”), which 
is a smaller correspondence review arm of the Prime 
Minister’s Office, for its review and comments. From time 
to time, the ECS sends correspondence to the PMC to give 
it the opportunity to determine if it wishes to reply to 
correspondence on a subject on which the ECS received no 
specific PMC instructions. According to the ECS, these 
letters were not sent for any particular reason; rather they 
were chosen from all Mr. Schreiber’s letters and sent to the 
PMC only to receive feedback from its perspective on Mr. 
Schreiber’s correspondence generally on how the 
correspondence should be handled and to raise any 
concerns. The PMC did not provide the ECS with any 
direction on how to handle the correspondence.

The PCO, ECS and PMC, following their respective 
standard procedures, reviewed Mr. Schreiber’s letters in the 
normal course and all three departments determined that the 
letters that they reviewed should not be sent to Prime 
Minister Harper for his review.

Prime Minister Harper has also confirmed that he never 
received any of Mr. Schreiber’s correspondence sent during 
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Appendix 19:  Part II, Policy Review:  
Schedule – Expert Forum Participants

Part II – Policy Review 

Schedule – Expert Policy Forum Participants 

Panel A June 15, 2009 
• Gregory J. Levine, barrister and solicitor, London, Ont. 
• Paul G. Thomas, Duff Roblin professor of government , University of Manitoba 
• Lori Turnbull, assistant professor, Department of Political Science, Dalhousie 

University 

Panel B June 16, 2009 
• Kathleen Clark, Washington University in St. Louis, Mo. 
• Ian Greene, York University 
• Lorne Sossin, University of Toronto 
• Duff Conacher, Democracy Watch 

Panel C June 17, 2009 
• Mary Dawson, federal conflict of interest and ethics commissioner 
• Paul D.K. Fraser, QC, conflict of interest commissioner, British Columbia 
• Lynn Morrison, acting integrity commissioner, Province of Ontario 
• Karen E. Shepherd, interim federal commissioner of lobbying 

Panel E June 22, 2009 
• Mel Cappe, president, Institute for Research on Public Policy 
• The Right Honourable Joe Clark, former prime minister of Canada 
• Penny Collenette, University of Ottawa 
• David Mitchell, president, Public Policy Forum 

July 28, 2009 
• Mary Dawson, federal conflict of interest and ethics commissioner 
• Sue Gray, head of  propriety and ethics team, UK Cabinet Office 
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COUNSEL FOR THE COMMISSION, 
PARTIES, AND WITNESSES 

Counsel for the Commission 

 Richard Wolson, QC  Lead Counsel 
 Nancy Brooks   Senior Counsel 
 Evan Roitenberg  Senior Counsel  

Guiseppe Battista  Senior Counsel 

 Sarah Wolson   Junior Counsel 
Myriam Corbeil  Junior Counsel 

 Peter Edgett   Junior Counsel 
 Martin Lapner   Junior Counsel 

 Heather Baker   Lawyer 
 Paul-Matthieu Grondin Lawyer 
 Laura Kraft   Lawyer 

Counsel for the Attorney General of Canada 

 Paul B. Vickery   
 Yannick Landry 
 Philippe Lacasse 
 Amy Joslin-Besner 

Counsel for the Right Honourable Brian Mulroney 

 Guy Pratte 
 Harvey W. Yarosky, QC 
 A. Samuel Wakim, QC 

François Grondin  
Jack Hughes 

 Kate Glover 

Counsel for Karlheinz Schreiber 

 Richard Auger 
 Edward L. Greenspan, QC 
 Vanessa Christie 
 Todd White 
 Julianna Greenspan 
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Counsel for Fred Doucet 

  Robert E. Houston, QC 

Counsel for the Honourable Perrin Beatty 

  Leonard M. Shore 

Counsel for William Kaplan 

Peter Jacobsen 

Counsel for the Honourable Marc Lalonde 

Michel Décary, QC 

Counsel for the Honourable William McKnight

Richard W. Danyliuk, QC 

Counsel for Stanley Hartt 

  Lorne Morphy 

Counsel for the Honourable Jean Charest 

  André Ryan 

Counsel for  Paul Smith 

  Paul Lepsoe 

Counsel for Norman Spector 

Donald J. Jordan, QC
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and Response
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