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NOTE TO READERS
Military Ranks and Titles

In recounting events and reporting on testimony received, this report refers
to many members of the Canadian Forces by name, rank and, sometimes, title
or position held. Generally, we have used the rank and title in place at the
time of the Somalia deployment or at the time an individual testified before
this Commission of Inquiry, as appropriate. Thus, for example, the ranks
mentioned in text recounting the events of 1992-93 are those held by indi-
viduals just before and during the deployment to Somalia, while ranks men-
tioned in endnotes are those held by individuals at the time of their testi-
mony before the Inquiry.

Since then, many of these individuals will have changed rank or retired
or left the Canadian Forces for other reasons. We have made every effort to
check the accuracy of ranks and titles, but we recognize the possibility of inadver-
tent errors, and we apologize to the individuals involved for any inaccuracies
that might remain.

Source Material

This report is documented in endnotes presented at the conclusion of each
chapter. Among the sources referred to, readers will find mention of testi-
mony given at the Inquiry’s policy and evidentiary hearings; documents filed
with the Inquiry by government departments as a result of orders for the
production of documents; briefs and submissions to the Inquiry; research
studies conducted under the Inquiry’s commissioned research program; and
documents issued by the Inquiry over the course of its work.

Testimony: Testimony before the Commission of Inquiry is cited by refer-
ence to transcripts of the Inquiry’s policy and evidentiary hearings, which are
contained in 193 volumes and will also be preserved on cd-rom after the
Inquiry completes its work. For example: Testimony of LCol Nordick,
Transcripts vol. 2, pp. 269-270. Evidence given at the policy hearings is
denoted by the letter ‘P’. For example: Testimony of MGen Dallaire, Policy
hearings transcripts vol. 3P, p. 477P.

Transcripts of testimony are available in the language in which testimony
was given; in some cases, therefore, testimony quoted in the report has been
translated from the language in which it was given.
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Documents and Exhibits: Quotations from some documents and other mate-
rial (charts, maps) filed with the Inquiry are cited with a document book
number and a tab number or an exhibit number. These refer to binders of
documents assembled for Commissioners’ use at the Inquiry’s hearings. See
Volume 5, Chapter 40 for a description of how we managed and catalogued
the tens of thousands of documents we received in evidence.

Some of the references contain DND (Department of National Defence)
identification numbers in lieu of or in addition to page numbers. These were
numbers assigned at DND and stamped on each page as documents were
being scanned for transmission to the Inquiry in electronic format. Many other
references are to DND publications, manuals, policies and guidelines. Also
quoted extensively are the National Defence Act (NDA), Canadian Forces
Organization Orders (CFOO), Canadian Forces Administrative Orders (CFAO),
and the Queen’s Regulations and Orders for the Canadian Forces (which we
refer to as the Queen’s Regulations and Orders, or QR&O). Our general prac-
tice was to provide the full name of documents on first mention in the notes
to a chapter, with shortened titles or abbreviations after that.

Research Studies: The Commission of Inquiry commissioned 10 research
studies, which were published at various points during the life of the Inquiry.
Endnotes citing studies not yet published during final preparation of this
report may contain references to or quotations from unedited manuscripts.

Published research and the Inquiry’s report will be available in Canada
through local booksellers and by mail from Canadian Government Publishing,
Ottawa, Ontario, K1A 0S9. All other material pertaining to the Inquiry’s work
will be housed in the National Archives of Canada at the conclusion of our
work.

Acronyms and Abbreviations

This report contains many acronyms and abbreviations for government
departments and programs and Canadian Forces elements, systems, equip-
ment, and other terms. Generally, these names and terms are spelled out in
full with their abbreviation or acronym at their first occurrence in each
chapter; the abbreviation or acronym is used after that. For ranks and titles,
we adopted the abbreviations in use in the Canadian Forces and at the Depart-
ment of National Defence. A list of the acronyms and abbreviations used most
often, including abbreviations for military ranks, is presented in Appendix 7,
at the end of Volume 5.
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PREFACE

F'rom its earliest moments the operation went awry. The soldiers, with some
notable exceptions, did their best. But ill-prepared and rudderless, they fell
inevitably into the mire that became the Somalia debacle. As a result, a proud
legacy was dishonoured.

Systems broke down and organizational discipline crumbled. Such systemic or
institutional faults cannot be divorced from leadership responsibility, and the leader-
ship errors in the Somalia mission were manifold and fundamental: the systems in
place were inadequate and deeply flawed; practices that fuelled rampant careerism
and placed individual ambition ahead of the needs of the mission had become
entrenched; the oversight and supervision of crucial areas of responsibility were
deeply flawed and characterized by the most superficial of assessments; even when
troubling events and disturbing accounts of indiscipline and thuggery were known,
there was disturbing inaction or the actions that were taken exacerbated and deep-
ened the problems; planning, training and overall preparations fell far short of what
was required; subordinates were held to standards of accountability that many of
those above were not prepared to abide by. Our soldiers searched, often in vain,
for leadership and inspiration.

Many of the leaders called before us to discuss their roles in the various phases
of the deployment refused to acknowledge error. When pressed, they blamed their
subordinates who, in turn, cast responsibility upon those below them. They assumed
this posture reluctantly — but there is no honour to be found here — only after
their initial claims — that the oot of many of the most serious problems resided
with “a few bad apples” — proved hollow.

We can only hope that Somalia represents the nadir of the fortunes of the
Canadian Forces. There seems to be little room to slide lower. One thing is cer-
tain, however: left uncorrected, the problems that surfaced in the desert in Somalia
and in the boardrooms at National Defence Headquarters will continue to spawn
military ignominy. The victim will be Canada and its international reputation.
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This is the final report of the Commission of Inquiry into the Deployment
of Canadian Forces to Somalia. To the best of our ability, it fulfils our obliga-
tion with respect to various orders in coucil to investigate the chain of com-
mand system, leadership, discipline, and actions and decisions of the Canadian
Forces, as well as the actions and decisions of the Department of National
Defence in respect of the Canadian Forces’ participation in the peace enforce-
ment mission in Somalia during 1992-93.

During the deployment of Canadian troops, certain events transpired in
Somalia that impugned the reputations of various individuals, Canada’s mili-
tary, and the nation itself. Those events, by now well known to most Cana-
dians, included repugnant hazing activities prior to deployment involving
members of the Canadian Airborne Regiment (revealed through the broad-
cast of videotapes made by participants), the shooting of Somali intruders
at the Canadian compound in Belet Huen, the beating death of a teenager
in the custody of soldiers from 2 Commando, an apparent suicide attempt
by one of those Canadian soldiers, and, after the mission, alleged instances
of withholding or altering key information. Those events, with the protesta-
tions of a concerned military surgeon acting as a catalyst, led the Government
to call for this Inquiry. Ironically, a military board of inquiry into the same
events was considered insufficient by the present Government because it
was held in camera and with much more restricted terms of reference. It was
considered to fall short of Canadian standards of public accountability, and
a full and open inquiry was demanded.

Our overall conclusion, as the title of this report and the opening pas-
sages of this preface make clear, is simple: the mission went badly wrong;
systems broke down, and organizational failure ensued. Our report canvasses
a broad array of issues and events to reach this unhappy result.

The Inquiries Act provides the authority to subpoena witnesses, hear tes-
timony, hire expert counsel and advisers, and assess evidence. Under normal
circumstances, such powers should have given us the confidence to present
our findings without qualification. However, on January 10, 1997, while
Parliament was adjourned, the Minister of National Defence announced
that Cabinet had decided that this Inquiry had gone on long enough, that
all hearings must be cut off on or about March 31, 1997, and that a report
with recommendations was required by June 30, 1997. This was the response
of the Government to our letter setting out reporting date options and
requesting an extension until at least December 31, 1997, a period that would
have allowed us to continue and conclude our search for the truth. That
search had already involved, among other things, thousands of hours of
preparation and cross-examination of the individuals who played various
roles in this mission — and as time progressed, the superior officers to whom
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they reported. Because of the initial difficulty of estimating the actual magni-
tude of the work, compounded by the late arrival of certain documents we
requested, we were twice granted extensions to enable our Inquiry to proceed.
Each time the Inquiry was given an extension, however, it was for a shorter
period than we had requested on the basis of the estimated work involved.
Each ‘compromise extension’ left us short and generated more requests for
additional time than would have been necessary if our initial time forecasts
had been accepted. Adjustments to our plans or schedule were always made
to respond specifically to our mandate from the Government and were
communicated to and understood by the Government and officials in the Privy
Council Office. As our investigation progressed we were able to move closer
to the key centres of responsibility as we moved up the chain of command.
Unfortunately, the Minister’s decision of January 10, 1997 eliminated any
possibility of pursuing this course to its logical conclusion and prevented us
from expanding the focus from those who actually committed the deplorable
acts in the field to those who were responsible before, during and after the
Somalia mission throughout the full chain of command.

The Government’s decision to cut off our hearings and impose a reporting
date rendered it impossible for us to address comprehensively all the matters
assigned to us under our original terms of reference. Applications were brought
before the Federal Court Trial Division by John Edward Dixon (a potential
witness whom we concluded could not be called because of time limitations)
to challenge the legality of the Government’s actions. In a decision ren-
dered on March 27, 1997, Madam Justice Sandra J. Simpson ruled that the
Government’s actions were ultra vires and unlawful.

Essentially, her ruling meant that the Governor in Council would have
two choices: to extend sufficient time to the Inquiry to complete the work
set out in the terms of reference, or to revise the original terms of reference
and, in so doing, limit what we would be required to cover in our report. On
April 3, 1997, the Governor in Council issued another Order-in-Council
recognizing “that the Commissioners will not be able to address all issues
within their Mandate” (P.C. 1997-456). That Order-in-Council directed us
to report on all paragraphs of our original terms of reference pertaining to
the pre-deployment phase of the deployment of Canadian forces to Somalia.
On all other matters, we were given discretion concerning the extent to which
we would inquire and report within the imposed June 30, 1997 time frame,
which was again confirmed.

This report, in compliance with that Order-in-Council, now addresses,
in some sense, every paragraph of our original terms of reference. However,
we have not been able to explore several important matters (notably,
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the March 16th torture death of Shidane Arone, the response of the upper
echelons of National Defence Headquarters to the events of March 4th
and March 16th, 1993, and allegations of high-level cover-up pertaining to
those events) because of the curtailment of our mandate.

The decision to impose time constraints of the kind that have been forced
upon us is without precedent in any previous Canadian inquiry of this magni-
tude. It has compromised our search for the truth. It will also inhibit or
delay corrective actions to the system that allowed these events to occur in
the first place.

The careful search for truth can be painstaking and, at times, frustrating.
Public inquiries are equipped with the best tools our legal system can furnish
for pursuing the truth, but even with access to significant procedural powers,
the goal may prove elusive.

Even in the areas where we were able to conduct hearings — on the pre-
deployment phase of the mission and part of the in-theatre phase — we were
too often frustrated by the behaviour of witnesses whose credibility must be
questioned. The power to compel testimony was our principal mechanism
for determining what transpired in Somalia and at National Defence Head-
quarters. Some 116 witnesses offered their evidence to the Inquiry in open
sessions that were televised across Canada.

We are cognizant of the institutional and peer pressure on witnesses
appearing before us. Giving testimony before a public inquiry is a test of per-
sonal integrity that demands the moral courage to face reality and tell the truth.
It also involves a readiness to be held to account and a willingness to accept
the blame for one’s own wrongdoing. Many soldiers, non-commissioned offi-
cers and officers have shown this kind of integrity. They have demonstrated
courage and fidelity to duty, even where doing so required an acknowl-
edgement of personal shortcomings or the expression of unwelcome criti-
cism of the institution. These soldier-witnesses deserve society’s respect
and gratitude for contributing in this way to improving an institution they
obviously cherish.

With regret, however, we must also record that on many occasions, the
testimony of witnesses before us was characterized by inconsistency, improb-
ability, implausibility, evasiveness, selective recollection, half truths, and
even plain lies. Indeed, on some issues, we encountered what can only be
described as a ‘wall of silence’. When several witnesses behave in this manner,
the wall of silence becomes a wall of calculated deception.

The proper functioning of an inquiry depends upon the truthfulness of
witnesses under oath. Truthfulness under oath is the foundation of our system
of justice. Some witnesses clearly flouted their oath.
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Perhaps more troubling is the fact that many of the witnesses who dis-
played these shortcomings were officers, non-commissioned members (active
or retired) or senior civil servants — individuals sworn to respect and pro-
mote the values of leadership, courage, integrity, and accountability. For
these individuals, undue loyalty to a regiment or the military institution or,
even worse, naked self-interest, took precedence over honesty and integrity.
By conducting themselves in this manner, these witnesses have also reneged on
their duty to assist this Inquiry in its endeavours. In the case of officers, such
conduct is a breach of the undertakings set out in their Commissioning Scroll.

Soldiers, even those of high rank, can become confused about where
their ultimate loyalties reside. Loyalty to one’s comrades is a high virtue.
But in the larger scheme of things it must find its place among loyalty to
the unit, regiment, the forces as a whole, and loyalty to one’s country. Soldierly
life in Canada’s military is dedicated to preserving and safeguarding the
national interest and civil society under the rule of law. Accountability
requires submission to law and legal authority. Soldiers who are called to
account may wish to protect others or lash out in anger at those to whom
they must account, but military decorum and duty require the stifling of
these less worthy impulses. A higher standard of conduct than this is
demanded. It was for this reason that we found so disturbing the spectacle
put on before us by the Canadian military’s highest serving officer, the act-
ing Chief of the Defence Staff. His display of near-contemptuous behaviour,
before an inquiry established by his government to examine problems in the
very institution he serves and represents, was a shocking departure from
appropriate standards. As we explained to him at the time of his testimony,*
this kind of behaviour represents an affront to the rule of law which, after
all, is the bulwark of democracy and democratic values. It strays far from the
path of military ideals that are of concern to us in this report.

Our concern is not with the mere fact of contradictions in testimony.
Even where all who testify speak the truth as they know it, contradictions
can occur. Contradictions often relate to recollections of conversations that
took place between or among people without the presence of other witnesses
and without the benefit of notes. At the time, a particular conversation may
have seemed unimportant. The passage of time may have driven its details
from memory. We are not concerned with differences in recollection that
simply reflect the frailty of human memory. We are concerned, however,
with something darker than imprecision and contradiction, something closer
to a pattern of evasion and deception.

*  See testimony of VAdm Murray, Transcripts of Evidentiary Hearings, volume 153,
pp. 31281-31283.
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This appearance, which in our view surrounded many of the senior offi-
cers who testified before us, reveals much about the poor state of leadership
in our armed forces and the careerist mentality that prevails among many at
the Department of National Defence. These senior people are part of an elite
group in which soldiers and the general public place their trust and confi-
dence. In responding as they have, many of these senior people have failed
their subordinates and betrayed the public trust. Some of them will have
retired by the time this report is made public. Those who remain in senior
positions in the military should have their status reviewed.

We are well aware of recent private reports to the Minister of National
Defence addressing issues of leadership and management in the Canadian
Forces. Certainly, such studies and reports enhance the discussion. But no
single study, especially one conducted behind closed doors, can detect the
problems that pervade an organization such as the military and understand
the organizational culture and myriad interpersonal and professional rela-
tionships within it. Only a full public examination of these issues, with an
opportunity for members of the military to provide information and respond
to criticism, could provide an in-depth assessment of the scope and magnitude
of problems. Only a thorough analysis of the people, events and documen-
tation involved could lead to a blueprint for meaningful change.

This Commission of Inquiry was established for that exact purpose. Its
truncation leaves the Canadian public and the Canadian military with many
questions still unanswered. In fact, the decision itself raises all kinds of new
questions about responsibility and accountability.

Although we have raised concerns about the credibility of witnesses and
leadership in the armed forces, it would be unfair to leave an overall impres-
sion that the mission to Somalia was a total failure. While we point out flaws
in the system and shortfalls in leadership, we must acknowledge that many
soldiers and commanders performed their duties with honour and integrity,
even without direction from the helm. It is to the credit of these individuals
and of the Canadian Forces that they were able to do so under such difficult
circumstances.

The good work carried out by these members of the Canadian Forces is
described in this report, and we believe that public recognition of their
accomplishments is warranted. Accordingly, we support strongly the issuance
of appropriate medals to Canadians who served so well during this troubled
mission.

[t is important to acknowledge the invaluable contribution that the
Canadian Forces has made and continue to make on Canada’s behalf. Thous-
ands of soldiers have performed difficult and often dangerous tasks in pursuit
of the nation’s goals. Most often their dedication, selflessness and profes-
sionalism have been taken for granted, because these qualities were always
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assumed to be the norm. This is in part what made the events that are the
subject of our mandate so unpalatable. It is the sharp contrast between those
events and the accustomed performance of our military that elicited reac-
tions of alarm, outrage and deep sadness among many Canadians. In the end,
we are hopeful that our Inquiry will yield corrective measures to help restore
the Canadian Forces to the position of honour it has held for so long.

As documented in this report, the disclosure of relevant documents by
the Department of National Defence to this Inquiry was often a seriously
flawed and deficient process. During our mandate, we attempted to make
available as many documents as possible for public reference. It is our hope
that concerned Canadians will continue to study those documents and will
use our report to guide them in their search for the truth about the actions
and events associated with the deployment of Canadian military personnel
to Somalia.
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INTRODUCTION

In the spring, summer, and fall of 1992, the United Nations, concerned
about the breakdown of national government in Somalia and the spectre
of famine there, sought international help to restore some semblance of law
and order in Somalia and feed its starving citizens. Canada, among other
nations, was asked to help. After months of planning and training, and after
a change in the nature of the United Nations mission from a peacekeeping
mission to a peace enforcement mission, Canadian Forces personnel, as part
of a coalition of forces led by the United States, were deployed for service to
Somalia, mainly in December 1992. Many of the Canadian personnel involved
in the deployment belonged to the Canadian Airborne Regiment Battle
Group, itself made up largely of soldiers from the Canadian Airborne Regiment
(a paratroop battalion), with other army personnel added to it, including
A Squadron, an armoured car squadron from the Royal Canadian Dragoons,
a mortar platoon from 1st Battalion, The Royal Canadian Regiment, and
an engineer squadron from 2 Combat Engineer Regiment.

On the night of March 16-17, 1993, near the city of Belet Huen, Somalia,
soldiers of the Canadian Airborne Regiment beat to death a bound 16-year-old
Somali youth, Shidane Arone. Canadians were shocked, and they began to
ask hard questions. How could Canadian soldiers beat to death a young man
held in their custody? Was the Canadian Airborne Regiment suitable or
operationally ready to go to Somalia? Was racism a factor in improper con-
duct within the Regiment? Before long, Canadian media began to publicize
accounts of other incidents involving questionable conduct by Canadian sol-
diers in Somalia. Major Barry Armstrong, surgeon to the Canadian Airborne
Regiment, acting in fulfilment of his military duties, alleged that an earlier
incident on March 4, 1993, where an intruder was shot dead and another was
wounded by Canadian Airborne soldiers, appeared to have been an execution-
style killing. And so, other questions arose: Were incidents in Somalia
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covered up and, if so, how far up the chain of command did the cover-up
extend? Did the Canadian Forces and the Department of National Defence
respond appropriately to the allegations of cover-up? And perhaps most prob-
lematic of all, were the mistreatment of Shidane Arone and other incidents
of misconduct caused by a few “bad apples”, or were they symptomatic
of deeper institutional problems in the Canadian military at the time —
problems relating to command and control, accountability, leadership, or
training? If so, did these problems still exist?

The Canadian Forces responded in many ways to the death of Shidane
Arone and other incidents that occurred in Somalia. Several courts martial,
arising mostly though not exclusively from misconduct relating to the death
of Shidane Arone, were launched and concluded. A court martial trial began
against Master Corporal Clayton Matchee, the person who allegedly beat
Shidane Arone to death. The trial did not proceed, however, because injuries
resulting from an apparent suicide attempt rendered MCpl Matchee unfit to
stand trial. The most prominent court martial was arguably that of Private Kyle
Brown, who was convicted of manslaughter and torture in the death of
Mr. Arone. In some cases, appeals of the courts martial arising from the
Somalia operation were launched. Other individuals involved suffered sanc-
tions less severe than imprisonment upon conviction.

But perhaps more important, the Canadian Forces recognized the need
for additional measures to respond to public concern about what happened
in Somalia. Accordingly, the Chief of the Defence Staff of the Canadian
Forces appointed an internal board of inquiry under section 45 of the National
Defence Act to look into issues arising from the Somalia operation. The board
conducted the first phase of its work from April to July 1993. The board’s final
report made several recommendations for change. However, its terms of
reference were restricted in two ways. First, to avoid challenges to its juris-
diction under the Canadian Charter of Rights and Freedoms, it was essentially
precluded from looking into incidents that could give rise to court martial
proceedings. As its terms of reference said, “[n]o inquiry shall be made into
any allegation of conduct that would be a service offence under the National
Defence Act, and in particular any Criminal Code offence, that has resulted
in the laying of a charge, the arrest of a person or the ordering of a military
police investigation.” Second, its focus was on issues such as leadership and
discipline relating to the CARBG, which included the antecedents of the
CARBG in Canada and higher headquarters in Somalia before and during
its deployment there.? Thus, it had no authority to look into the actions or
omissions of persons at the highest levels of the chain of command within
the Canadian Forces. As well, the hearings were not open to the public. It was
intended that there would be a second phase of the inquiry to address issues
not addressed in its first phase.’
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Critics argued that an open inquiry was needed to get to the truth of what
happened and why. Representatives of the Liberal Party of Canada, the offi-
cial opposition at the time the board of inquiry was established, argued for an
open public inquiry under the National Defence Act.* When the Liberals gained
power after the 1993 federal election, they continued to express this view.’
However, as more revelations suggesting possible cover-up and other dis-
closures were made, the Government eventually decided to establish a pub-
lic inquiry independent of the military that would have the power to subpoena
witnesses not belonging to the military. As a result, on March 20, 1995, this
Commission of Inquiry, governed by the federal Inquiries Act, was created.®
The act sets out the statutory powers and responsibilities of inquiries, gener-
ally giving us broad powers to summon and enforce the attendance of witnesses
and to require the production of documents.’

APPROACH OF THE INQUIRY

Our Inquiry carried out its work under three closely interrelated compo-
nents, each assigned a specific task. The three prongs were investigation,
research, and hearings. The work was allocated among these three areas to
ensure that the results of their efforts, when combined, would address in full
each and every aspect of the terms of reference.

Our Investigative Team methodically sought factual evidence by studying
over 150,000 documents and interviewing hundreds of potential witnesses
in a relentless search for the truth. In parallel, our Research Team carried out
an exhaustive comparative assessment of rules and policies affecting military
operations and decision making. The third component of our approach, the
part that was most visible to the public, was our hearings.

The hearings were divided into two parts: policy hearings and eviden-
tiary hearings. Following procedural hearings on May 24, 1995, we held
policy hearings during the week of June 19, 1995, at which the parties and
the Department of National Defence (DND) presented policy submissions
on a number of issues. Those hearings were limited strictly to receiving evi-
dence on policy issues necessary to enable the Commission of Inquiry to
clarify its mandate. The purpose of the evidentiary hearings was to elicit and
probe litigious facts or those that could be established only through testimo-
nial evidence. They commenced on October 2, 1995, beginning with hearings
on the pre-deployment phase of the Somalia mission. Extensive hearings
on the in-theatre phase of the deployment commenced on April 1, 1996. An
unanticipated phase of the hearings, commenced on April 15, 1996, related
to difficulties we had experienced in obtaining documents from DND and
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its Directorate General of Public Affairs (DGPA). This phase lasted more than
five months, with many witnesses testifying on matters related to the handling
of documents within DND, the CF and the DGPA.. As a result of the Govern-
ment’s decision to order the early termination of the Commission of Inquiry,?
it was not possible to complete our hearings on some of the events and
actions in theatre and on some of the issues arising in the post-deployment
phase. Nevertheless, we are confident that during our mandate we heard
and reviewed sufficient testimonial and documentary evidence on
a comparative basis to enable us to address the institutional and systemic
problems we were asked to investigate in our terms of reference.

INTERPRETATION OF THE TERMS OF REFERENCE

The scope of a public inquiry is determined by its terms of reference, and
ours were detailed and complex.’ Essentially, they required us to examine sev-
eral major matters, such as the chain of command as it applied to the Somalia
operation, and the leadership shown before, during and after the Somalia
operation. The terms of reference were divided into two parts. The first part
contained a broad opening paragraph, generally requiring us to inquire into
and report on the chain of command system, leadership within the chain of
command, discipline, operations, actions and decisions of the Canadian
Forces, and actions and decisions of the Department of National Defence
in respect of the Somalia operation. The terms of reference stated clearly
that our investigation need not be limited to the details and issues set out
in subsequent paragraphs.

The second part required us to look at specific matters relating to the
pre-deployment, in-theatre, and post-theatre phases of the Somalia operation.
Specific pre-deployment issues (before January 10, 1993) included the suita-
bility of the Canadian Airborne Regiment for service in Somalia; the opera-
tional readiness of the Canadian Airborne Regiment Battle Group for its
missions and tasks before deployment; and the state of discipline within
the Canadian Airborne Regiment. In-theatre issues (January 10, 1993 to
June 10, 1993) included the missions and tasks of Canadian Joint Task Force
Somalia and the suitability of the composition and organization of the Task
Force for its missions and tasks; the extent, if any, to which cultural differences
affected the conduct of operations; the attitude of all rank levels toward the
lawful conduct of operations; and the manner in which the Task Force con-
ducted its mission and tasks in theatre and responded to the operational,
disciplinary and administrative problems encountered, including allegations of
cover-up and destruction of evidence. Post-deployment issues (June 11, 1993
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to November 28, 1993) were to address the manner in which the chain of
command of the Canadian Forces responded to the operational, disciplinary,
and administrative problems arising from the deployment. '

The terms of reference of this Inquiry obliged us to conduct an exami-
nation of the joint structure, planning and execution of the Somalia opera-
tion by the Canadian Forces and the Department of National Defence. We
reviewed the military’s actions and decisions (including those of the
Department of National Defence) to determine whether structural and orga-
nizational deficiencies lay behind the controversial incidents involving
Canadian soldiers in Somalia. We also reviewed the institutional reaction
and response to these incidents. Our mandate includes proposing appropriate
corrective measures for future missions. The Inquiry was not intended to be
a trial, or a retrial of any trial previously held, although our hearings did
include an examination of the institutional causes of and responses to inci-
dents that previously resulted in the charge and trial of individuals. In the
same way, the Inquiry was not an examination or re-examination of the issue
of compensation for the victims. Hence, the Inquiry’s primary focus was the
organization and management of the Canadian Forces and the Department of
National Defence, as well as institutional and systemic issues, rather than the
individuals who constitute them. However, this focus inevitably required us
to examine the actions of the chain of command and the manner in which
leadership was exercised. Nevertheless, we refrain in this report from making
findings of individual misconduct, save as regards the pre-deployment phase
and on the issue of disclosure of documents by the Department of National
Defence and the Canadian Forces and the events involving the Directorate
General of Public Affairs.

Our mandate thus required us to consider several fundamental institu-
tional issues. How is accountability defined, determined and exercised in
the chain of command of the Canadian Forces? Were reporting procedures
adequate and properly followed so as to enable the flow of information within
the chain of command and the adoption of appropriate corrective measures
when required? Did actions taken and decisions made in relation to the
Somalia operation reflect effective leadership or failures in leadership? To
determine this, we intended originally to examine the decisions and conduct
not only of officers and non-commissioned officers in the Canadian Forces,
but also of top civilian staff at National Defence Headquarters, including
the Deputy Minister of National Defence. We have been able to cover the
vast majority of issues assigned to us under the terms of reference. However,
because of the Government’s decision to terminate the Inquiry, we were
unable to carry out this intention with regard to the upper echelons, the
allegations of cover-up, and the extent of their involvement in the post-
deployment phase.
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We were obliged to consider whether the correct criteria were applied
to determine whether Canada should have committed troops to Somalia in
the first place and whether the mission and tasks of the Canadian Forces and
the rules of engagement governing their conduct in theatre were adequately
defined, communicated and understood. It was also necessary, given the dis-
ciplinary and organizational problems that became apparent in the Canadian
Airborne Regiment at relevant times, to assess the extent to which senior
military leaders advised or should have advised the Minister of National
Defence, through the chain of command, about the true state of readiness
of the Canadian Airborne Regiment to participate in the mission. In the
circumstances, we had also intended to address the scope of the responsi-
bility and duty of the Deputy Minister of National Defence to keep the
Minister of National Defence informed of significant events or incidents
occurring in theatre and the extent to which these responsibilities and duties
were carried out. Further, we had intended to examine in detail the duties
and responsibilities of the political and civilian leadership at the minister-
ial level, including the scope of the duties and responsibilities of the Minister
of National Defence at the time of the in-theatre activities, the Hon. Kim
Campbell, and whether she was being kept accurately informed of problems
occurring during the Somalia operation. In examining this broad issue, we
had determined the importance of considering both the nature and the scope
of the duties and responsibilities of the ministerial staff to keep the minister
appropriately informed as well as the duty and responsibility of the deputy
minister to organize the department in such a way as to ensure that infor-
mation appropriate and necessary to its proper functioning was conveyed
and received. Finally, where we identified failures to fulfil necessary duties
or convey appropriate information, we addressed the nature and scope of
appropriate accountability for such failures.

In short, we interpreted our mandate reasonably and limited it to the issues
set out in the terms of reference, which themselves were quite broad. We
would not examine issues that appeared to us to fall outside our mandate. Some
parties asked us to interpret our mandate to cover two issues that, while
undoubtedly relevant in examining the effectiveness of the Canadian mili-
tary, appeared to us to fall outside the terms of reference: the issue of the
disbandment of the Canadian Airborne Regiment, and the issue of racism
in the Canadian Forces generally. We ruled that the disbandment of the
Regiment fell outside the scope of our mandate. An investigation of racism
in the Canadian Forces would have required us to examine racist organiza-
tions throughout Canada and allegations of racist conduct in all units of the
Canadian military. In our view, the terms of reference did not authorize such
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a broad inquiry, although we were prepared to examine aspects of racism
that may have affected the Canadian Airborne Regiment Battle Group or that
conceivably had an impact on the deployment. Nonetheless, we asserted
that we would call any evidence that would do justice to issues falling within
the terms of reference.!® Thus, we concluded that the terms of reference
would permit us to inquire into racist conduct, insofar as it reflected systemic
problems within the Canadian military, such as inadequate screening of
recruits or inadequate training.

OUR METHODOLOGY

At the outset, we recognized that if we were to obtain all relevant facts, we
would have to create a positive environment that would foster co-operation
between the Canadian Forces members involved in the Somalia deployment
and the Inquiry. Concerned that soldiers who wished to testify might feel
intimidated and keep silent out of fear that testifying or co-operating might
jeopardize their careers or promotions, we announced that we would take steps
to monitor the career progress of any soldier who wished to testify. We paid
particular attention to the case of Cpl Michel Purnelle, who was court-
martialled after publishing a book critical of leadership in the Canadian Forces.
Cpl Purnelle testified before us and was a credible witness who is to be com-
mended for the example he set for other soldiers and for the assistance he
rendered to the Inquiry. We were involved in his case at numerous junctures
and made public statements with respect to actions taken against him. In par-
ticular, we intervened actively in an attempt by military authorities to pre-
vent him from bringing important evidence to the Inquiry. We had several
meetings with DND officials regarding the propriety of actions taken with
respect to Cpl Purnelle and have continued to monitor his progress.

As well, we were determined to penetrate any wall of silence that might
be erected around the Somalia operation. Accordingly, in 1995 and 1996
we visited many of the soldiers who served with the Canadian Airborne Regiment
during the deployment in locations across the country — Petawawa, Ontario,
Valcartier, Quebec, Winnipeg, Manitoba, and Calgary and Edmonton, Alberta.
We talked to them in groups and in one-on-one sessions. We were initially
optimistic that these efforts had succeeded in breaking down any barrier of
mistrust that might have existed, but as events unfolded and witnesses appeared,
that optimism began to wane. Nonetheless, the visits did prove useful and,
in some cases, helped us obtain new information and a better understanding
of the deployment.
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SOURCES OF INFORMATION AND
ASCERTAINING THE FACTS

The facts and information in this report came to us from a variety of sources.
We ordered the production of relevant documents from the Department of
National Defence, the Department of Foreign Affairs and International
Trade (formerly the Department of External Affairs) and the Privy Council
Office." At the Department of National Defence, the Somalia Inquiry Liaison
Team (SILT) was created to collect and send documents, videos, and other
information sought by the Inquiry. More than 150,000 documents were
received from these departments, all of which were painstakingly categorized
by the Inquiry’s staff according to relevance and issue.

Recognizing that the reconstruction of what happened in Somalia would
require full disclosure by DND and the rest of the government of all relevant
material, we issued an order on April 21, 1995 for the production of all such
documents. Initial estimates from SILT were that some 7,000 documents
were likely involved and subject to disclosure. SILT representatives made a
convincing case that great efficiencies would be associated with computer-
scanning all such material and making it available in electronic form. What
transpired after we agreed to this procedure was totally unexpected and
painted a most unflattering picture of SILT officials.

DND’s faulty scanning and transmission process placed an enormous
burden on us to reconstruct files. All documents that were maintained col-
lectively in subject-matter files at DND were scanned into individual file
folders, effectively destroying the structural integrity of the DND file sys-
tem by obscuring the subject-matter relationship between and among docu-
ments. This was tantamount to handing over pieces of a jigsaw puzzle to the
Inquiry. This process was merely the first chapter in a saga of failure.

Document disclosure never came to formal closure throughout the life
of the Inquiry. Disclosure took the form of a slow trickle of information rather
than an efficient handing over of material. Key documents were missing,
destroyed, or even altered. Many documents we requested were not forth-
coming, and some of them came to our attention only by happenstance,
such as when they were uncovered by a third-party Access to Information
request. Some key documents were disclosed officially only after their exis-
tence was confirmed before the Inquiry by third parties. Representatives
from SILT were reminded constantly of the slow pace and incomplete nature
of DND disclosure. Following numerous meetings on the document trans-
mittal process and private meetings with SILT officials at which we expressed
frustration with the process, there were still no results. Finally, faced with an
attempt to destroy Somalia-related documents, missing and destroyed field
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logs, and a missing National Defence Operations Centre computer hard
drive, we were compelled to embark on the ‘DPGA/document disclosure’
phase of our investigation and to address the issue of compliance with our
orders for production (see Volume 5, Chapter 39 for further details).

Many of the documents that were made available were filed as exhibits.
Documents researched included the report of the internal board of inquiry,
consisting of 11 volumes of documentation, the response of the Chief of the
Defence Staff to the board’s recommendations;"? the transcripts of the courts
martial of those prosecuted as a result of alleged misconduct in Somalia; Cana-
dian and other military manuals and policy documents; and literature on the
Canadian military and United Nations peacekeeping and peacemaking missions.

The analysis in this report is based on testimony and submissions made
by all parties at our hearings, the documents and other material entered as
exhibits at the hearings, authoritative articles and books, material collected
from conferences attended by Inquiry staff and consultants on relevant
topics, papers written and other information provided by special consultants
to the Inquiry, and original research and analysis conducted by our own
research staff.

Research staff and technical advisers also travelled to points in Canada
and abroad to obtain comprehensive information on relevant issues. For
example, in the United States, they visited the Pentagon in Washington, D.C,,
and obtained information about the structure and doctrine of relevant aspects
of the U.S. military, such as the role of the Inspector General in their armed
forces. In March 1996 the Chairman, Commission Secretary and Director
of Research travelled to London, England for meetings with the British Judge
Advocate General and other senior military officials. In December 1996 the
Director of Research met with senior Australian military officials. A confer-
ence sponsored by the United Nations focusing on the lessons learned from
the Somalia mission was also attended by a member of our research staff.

In Canada, members of the research staff, technical advisers and consul-
tants visited sites such as the Department of National Defence’s Directorate
of History in Ottawa, the Canadian Forces Base at Camp Borden, Ontario, and
Royal Military College at Kingston, Ontario. The co-operation of members of
the military who assisted Inquiry personnel on these visits was outstanding.
Research staff also contacted numerous military personnel and indepen-
dent experts and consultants for information on such issues as military ethics,
training, and leadership. Experts and consultants also attended the Inquiry’s
premises to provide background information on major issues: for example, in
October 1995, Professor Jarat Chopra of Brown University discussed “The

Changing Nature of Peacekeeping: Missions to Somalia”.
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FAIRNESS OF THE INQUIRY’S PROCEDURES

Rules of Practice and Procedure

Early on, we established rules of practice and procedure to govern our pro-
ceedings. These rules were designed to ensure that persons appearing as par-
ties were treated in a fair and just manner in accordance with due process.
On May 24, 1995, we held initial hearings to determine whether certain
persons or organizations should be given full or limited standing before the
Inquiry. We also considered and disposed of a number of subsequent appli-
cations. A list of parties granted standing is found in Appendix 2. Parties
given full standing, in addition to being able to file written submissions,
were allowed to examine or cross-examine witnesses and make oral submis-
sions subject to terms set by the Inquiry. Parties with limited standing were
allowed to make written submissions and, with the permission of the Inquiry,
to make oral submissions after the filing of their written statements. If a
party believed that a person not called by Commission counsel could pro-
vide relevant evidence, the party could apply in writing for an order that
the witness be called to testify. Also, a party could, on written application,
be authorized to call a witness. In effect, our procedures were created to
ensure that all relevant witnesses were identified and their evidence advanced
if it might assist us to carry out our mandate. As well, counsel for parties
with full standing had broad powers of cross-examination.”® To prevent the
Inquiry from becoming adversarial, we decided that all witnesses would first
be examined in chief by Commission counsel. Counsel for parties or wit-
nesses had the right to conduct a supplementary examination of their client after
Commission counsel and a right of re-examination after cross-examination.
To allot the time allowed for examination and cross-examination by parties,
a rule of thumb was adopted: the total time allocated to all parties for ques-
tioning witnesses was to be equal to the time taken by Commission counsel
to conduct the examination in chief.

In the latter phases of our hearings, we had the unfortunate task of issuing
rulings denying the requests of various individuals to be heard. Under the
time constraints imposed on the Inquiry, we were unable to accommodate
such individuals because of our inability to explore the issues on which they
wished to testify.

Key rulings of the Inquiry are reproduced in Appendix 3. Later in this
chapter, we elaborate on the contents of some of our rulings.
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Notices Under Section 13 of the Inquiries Act

The powers conferred by the Inquiries Act, such as the power to subpoena
witnesses and obtain documents, were tempered by our commitment to fair-
ness. A key rule of fairness is prescribed in section 13 of the Inquiries Act:

No report shall be made against any person until reasonable notice has
been given to the person of the charge of misconduct alleged against him

and the person has been allowed full opportunity to be heard in person

or by counsel.*

We rejected a narrow interpretation of this provision, that is, that a “charge
of misconduct” involved only misconduct of such a nature as to attract a
criminal charge.”” Analyzing the law in this area, we decided that a “charge of
misconduct” should be defined more broadly. Thus, we gave section 13 notices
to all persons in relation to whom an allegation or finding had been or might
be made that could reasonably bring discredit upon that person. In this way,
the protections afforded by section 13 were made widely available, thereby
ensuring a more effective commitment to fair process throughout the course
of this Inquiry.

Section 13 of the Inquiries Act exists to provide procedural fairness to
affected individuals. With this in mind we were determined to provide noti-
fication as early in our process as possible to individuals with regard to whom
we expected allegations of misconduct to be made. For this reason notices
affecting the pre-deployment phase of our proceedings were sent out in
September 1995. Similarly, notices with regard to other phases of our hearings
were sent to affected individuals at the first reasonable opportunity after we
assessed the evidence we anticipated receiving in that phase.

The advantages of early receipt of section 13 notices are considerable.
The affected individuals knew the nature of their jeopardy and were there-
fore able to examine and cross-examine witnesses with this reality in mind.
Also, notice recipients were called to testify before the Inquiry and could
prepare for their testimony in light of knowledge of Commissioners’ concerns
about their actions and conduct.

The Government’s decision to curtail our Inquiry resulted in the trun-
cation of the in-theatre phase of the hearings and necessitated a decision
to withdraw the section 13 notices sent out in relation to that phase. How-
ever, the DPGA/document disclosure and pre-deployment phases were self-
contained and did not require this drastic step. In January 1997 we sent a
letter to each section 13 recipient providing greater particularization and fur-
ther specification of the allegations contained in the notices sent to them pre-
viously. We then reserved time in the final days of our hearings (the order
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in council curtailing the Inquiry obliged us to end our hearings “on or about
March 31, 1997”) for section 13 recipients to call witnesses to answer or
rebut the allegations in their notices.

Section 13 recipients were also accorded substantial rights to file affidavit
evidence and make written or oral submissions to Commissioners at the
conclusion of our proceedings.

Finally, as a matter of fairness and to protect the reputations of the indi-
viduals involved, we ensured that the contents of section 13 notices would
remain confidential until they were addressed in our final report or filed with
the Inquiry by the recipient for the purpose of examining or cross-examining
witnesses as to their contents. We also kept confidential the names of the
recipients of such notices and invited them to protect such confidentiality.

Rulings and Formal Statements

In preparation for our hearings, and throughout the course of the investigation,
it was necessary to make rulings on matters of procedure and various motions
put before us. On August 3, 1995 we issued a detailed interpretation of our
terms of reference as well as a statement on the role of Commission counsel.
Copies of these and related documents can be found in Appendix 3.

On May 24, 1995 we issued a document on rules of practice and procedure
that dealt with a number of procedural issues, including the requirements for
standing, procedural, and public hearings; provisions for the calling of wit-
nesses; a definition of “documentary evidence”; the requirements for written
submissions; and conditions relating to media coverage of hearings. During
April and May 1995, we issued orders for the production of documents to the
Minister of National Defence, the Minister of Foreign Affairs and the Clerk
of the Privy Council. Orders were also issued at various times to give individuals
standing before the Inquiry.

A different example of an order was that of June 12, 1995, which con-
tained reasons for our decision respecting an objection by counsel for the
Government of Canada to the filing of an unedited version of the proceedings
of the internal board of inquiry appointed by the Chief of the Defence Staff
to investigate the leadership, discipline, operations, actions, and procedures
of the Canadian Airborne Regiment Battle Group. The objection was made
on the basis of counsel’s argument that some of the information in that report
related to national security or that the release of certain information could
affect Canada’s good international relations. Our terms of reference require
that matters relating to national security be heard in camera and kept con-
fidential. In the end, considering arguments relating to the balance between
the need for secrecy and the public’s right to know, we adopted the test enun-
ciated in section 38 of the Canada Evidence Act and developed by the Federal
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Court of Appeal in Goguen v. Gibson: A document will not be disclosed to
the public if disclosure would likely be injurious to national security or inter-
national relations and if such injury would outweigh the importance and
benefit of the disclosure to the public in the inquiry proceedings.' Applying
those principles, we ruled that certain information contained in the report
of the board of inquiry would be severed from the documents to be filed.

It was also necessary to rule on a motion for disclosure of the transcript
or tapes of Military Police witness interviews that formed the basis of Military
Police Report Summaries filed at our hearings. This request was based on a
claim of procedural fairness, and we took into consideration the fact that
this was an investigation, not a civil or criminal trial. In the end, we granted
the applicant’s motion for disclosure.

Most challenging were rulings regarding individuals who received sec-
tion 13 notices. Any individual who received such a notice faced the possibil-
ity of adverse findings regarding his or her conduct. On November 30, 1995
we issued a ruling dismissing a motion from counsel for LCol(Retired) Carol
Mathieu to adjourn the Inquiry’s proceedings and to declare that the repre-
sentatives of the Department of National Defence, the Canadian Forces,
the Government of Canada, and the Attorney General of Canada at the
Inquiry were in a conflict of interest to the prejudice of the applicant.

On April 19, 1996, we considered a motion put forward by counsel for
BGen Ernest B. Beno that sought either to disqualify the Chairperson of the
Inquiry from continuing to act as a Commissioner for this Inquiry, on the
grounds that his conduct with respect to the applicant created a “real appre-
hension of bias”, or, alternatively, from participating in any way in the making
of adverse findings with respect to BGen Beno. The applicant’s concerns
arose over questions and statements perceived to demonstrate “unfairness”
toward the witness, both inside and outside the hearings. We considered the
legal arguments and, in the end, dismissed the motion on the grounds that
any findings to be made would be based solely and scrupulously on the evi-
dence formally disclosed to the participants and received in our hearings,
and that all findings and conclusions would be collective, that is, those of all
Commissioners together. The applicant sought judicial review of our deci-
sion in the Federal Court Trial Division, which on February 20, 1997 upheld
the claim of bias and prohibited the Inquiry Chairperson from partici-
pating in any discussions or decisions regarding matters of conduct where
BGen Beno was involved. We immediately filed an appeal of that decision,
believing that the facts did not support it, that the reasons for decision rested
on an assumption of standards of conduct for a judge during a trial, and that
those standards should not be applied to a Commissioner acting as an inves-
tigator in a hearing that is not a civil or criminal trial. On May 2, 1997, the
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Federal Court of Appeal, in a unanimous decision, quashed the decision of
the Trial Division and concluded that there was no evidence of bias and no
reasonable apprehension of bias on the part of the Chairman.

In addition to dealing with a variety of motions, we issued formal state-
ments from time to time to clarify certain matters. These included opening
statements at the commencement of each phase of the hearings, comments
on our investigation into the integrity of documents made available to us,
and a statement on a letter sent by counsel for the Government regarding
legal and ethical standards for all counsel contacting members of the military.!”

We issued formal statements at a press conference following the
January 10, 1997 decision to cut short our hearings, at which time each of
us expressed concerns about the implications of such a decision, but reaf-
firmed our individual and collective commitment to stay on in pursuit of
the truth. That was, after all, the only goal we had set for ourselves — to seek
the truth on behalf of Canadians. The impact of the Government’s decision
to cut short the Inquiry is discussed more fully in Volume 5, Chapter 42.
Our hope is that the report sheds additional light on what actually transpired
in Somalia, and that implementation of our recommendations will help to
prevent such events from recurring.

Structure and Organization of the Report

This section explains, in broad outline, how this report is organized and
presented. The report consists of five volumes and an executive summary.

Executive Summary
The executive summary contains a brief summary of the facts and issues and
sets out our major recommendations. Its purpose is to give readers an overview
of the major points found in the chapters on context and narrative (Volume 1)
and analysis and recommendations (Volumes 2 through 5).

Volume 1
The preface in this volume sets the tone and introduces the challenges we
faced in the Inquiry. This is followed by a discussion of the major themes
and principles stemming from the terms of reference and significantly affect-
ing our approach. These issues include leadership, the chain of command,
discipline, mission planning, personnel selection and training, personnel
suitability and cohesiveness, rules of engagement, operational readiness,
cover-up, disclosure of information, military justice and accountability. These
topics and themes appear throughout the report and form an integral part
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of our analysis and recommendations. At the beginning of our report, we
explain the broad principles underlying these concepts and demonstrate the
linkages between and among them.

Then we describe our approach to the Inquiry, how we interpreted the
terms of reference, the methodology used to conduct our investigation, and
various rulings and formal statements rendered during the course of the Inquiry.

The bulk of Volume 1 consists of nine chapters describing the back-
ground to the Inquiry and our report. It describes things as they were at the
time of the Somalia mission. It is not intended to be interpretive or to pass
judgement. Rather it presents our research on the military, legal, and cultural
factors that defined Canada’s participation in the mission during 1992 and
1993. Its purpose is to give readers a basic familiarity with the nature and
organization of the Canadian military and the role of the military in society.
Thus, it provides a context for understanding our detailed analysis of the
issues raised in the terms of reference.

The volume concludes with three chapters describing what happened
before Canadian troops were deployed to Somalia, during the deployment,
and after they arrived home. It describes the events and actions that define
the issues and points to areas where we believe an investigation of the facts
is warranted. This part of the report points out where we suspect systemic
problems exist, whereas volumes 2 through 5 provide an analysis of those suspi-
cions. These three chapters are thus a detailed narrative summary of the
events, actions and decisions relating to the Somalia operation. All contro-
versial or disputed facts are noted there.

Volumes 2 through 5:

Analysis, Findings, and Recommendations

This is where we present our findings. We explore the events described in
Volume 1 to reach conclusions about what happened during the mission
and to make recommendations. For each of our key themes, we describe the
standards and norms (what should have been expected), identify the vari-
ances detected (the concerns flagged in our narrative of events), and draw
findings from that analysis. Recommendations follow the findings, and these
appear again at the end of the report and in the executive summary.

Our analysis and findings are presented in volumes 2 through 5. Volume 3
is devoted to a case study of the mission planning process for the Somalia
deployment. Volume 4 is devoted to our findings with respect to individual
misconduct on the part of those officers of the Canadian Forces who received
section 13 notices for the pre-deployment period of the mission and as regards
the DPGA/document disclosure phase. Volume 5 contains additional findings
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on several important topics, including a thorough analysis of the incident of
March 4, 1993 and its aftermath, and a detailed assessment of the military
justice system, with recommendations for extensive change. In the same
volume we spell out the implications of the government decision to truncate
our Inquiry in midstream, and what else we could have accomplished with
sufficient time. Volume 5 also contains a summary of our recommendations
and appendices to the report.

The Appendices
The appendices contain important material relating to the operations and
the content of the Inquiry, for example, our rules and procedures; and our
terms of reference as contrasted with those of the internal board of inquiry
appointed by the Chief of the Defence Staff. The appendices contain vari-
ous lists covering administrative and procedural matters. These include
names of staff, advisers and consultants, and lists of persons and organizations
with standing. In addition we provide copies of Commissioners’ rulings, lists
of witnesses appearing before the Commissioners, the names of research
studies undertaken by external consultants, a description of background
briefings and seminars attended by Commissioners and staff, and a list of
acronyms and abbreviations used in the report.

NOTES

1. See Board of Inquiry, Canadian Airborne Regiment Battle Group, Phase I, vol. XI
(1993), Exhibit P-20.11, Terms of Reference: Board of Inquiry, as amended on
9 July 1993, Appendix 1 to Appendix A to the Statement by the Board, p. 3237
(hereafter, Board of Inquiry, CARBG). A copy of this document is provided in
Appendix 1 to this Report.

2. Board of Inquiry, CARBG, pp. 3236-3237.

. Board of Inquiry, CARBG, p. 3237.

4. See, for example, House of Commons, Debates, April 29, 1993, p- 12863
(Mr. David Dingwall).

5. Originally, the former minister of National Defence, David Collenette, believed
that a public inquiry, headed by a civilian, should be held under the auspices of
the National Defence Act. See House of Commons, Debates, November 17, 1994,
p. 7931.

6. Order-in-Council, P.C. 1995-442, March 20, 1995, a copy of which appears in
Appendix 1. Initially, the Hon. Gilles Létourneau, Peter Desbarats and Anne-
Marie Doyle were appointed commissioners. Ms. Doyle was later replaced by
Mr. Justice Robert Rutherford. See Order-in-Council PC. 1995-614, April 23, 1995,
a copy of which appears in Appendix 1.

1. Inquiries Act, R.S.C. 1985, chapter I-11, sections 4 and 5.

(8]
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8.

9.

10.

11.
12.

13.

14.
15.

16.
17.

Our evidentiary hearings concluded on March 19, 1997. In all, we heard from
116 witnesses.
For the complete details of the terms of reference, see Order-in-Council P.C.
1995-442 (Appendix 1).
See Commission of Inquiry into the Deployment of Canadian Troops to Somalia,
“Statement on the Terms of Reference” (August 3, 1995), p. 13 (a copy of which
is provided in Appendix 3) :
In investigating racism to the extent that our terms allow, the Commission
will of necessity be required to investigate aspects of military operations
possessing systemic dimensions and implications. Issues such as training
and screening involve factual inquiries that lead beyond the narrow confines
of any single regiment or unit and may require our analyzing various opera-
tions, procedures...that may have system-wide application.... Although the
Commission is not in a position to embark on an exploration of the state
of racism and human rights violations in the Canadian Forces in general,
it is quite prepared to call and examine evidence for the purpose of doing
justice to such issues as validly fall within its Terms of Reference.
See Exhibits P-6, P-7, and P-8.
This report was introduced as an exhibit subject to material ordered severed, among
other things, to protect national security and to avoid prejudice to international
relations. See Board of Inquiry, CARBG, vols. I-XII (July 19, 1993), Exhibit P-20;
and Commission of Inquiry into the Deployment of Canadian Forces to Somalia,
Order for Severance, June 12, 1995.
“Commission of Inquiry into the Deployment of Canadian Forces to Somalia
Rules”, Exhibit P-5, a copy of which is provided in Appendix 3.
Inquiries Act, section 13.
See Commission of Inquiry into the Air Ontario Crash at Dryden, Ontario,
Final Report, vol. III (Minister of Supply and Services: 1993), p. 1194, where
Commissioner Moshansky interpreted a “charge of misconduct” under section 13
of the Inquiries Act in this manner. However, out of an abundance of caution, he
instructed commission counsel to give notice to all persons against whom comment
might be made in the final report that could be considered adverse in nature.
[1983] 2 EC. 463 (Fed C.A.).
Our concern was that the letter left an unfortunate impression that no contact
could be made with any individual without prior notification to and approval
of counsel for the Government. Upon clarification from another counsel for the
Government, we advised counsel for all parties that the Government did not
intend to prevent any initial contacts with potential witnesses, and that initial
contact was permissible so long as any individual so contacted was advised of
the availability of Government counsel before being interviewed.
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THEMES

In this chapter we introduce the major themes that are central to our
terms of reference and thus merit substantial attention in our account of
what transpired in the desert in Somalia and across the boardroom tables of
National Defence Headquarters in Ottawa. These themes are as follows:

leadership
accountability

chain of command
discipline

mission planning
suitability

training

rules of engagement
operational readiness
cover-up

disclosure of documents

military justice

Even a casual reading of our terms of reference reveals that two of these con-
cepts are pre-eminent and central to our investigation and must therefore
infuse this report: leadership and accountability.

These may appear to be easily understood concepts. In truth, the sur-
face simplicity of these twin pillars can be a beguiling trap for the unwary.
Like much that is profound, apparent simplicity can mask deceptive depth
and texture. Take leadership, for example. Can we address the definition of
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leadership in the armed forces in the way that U.S. Supreme Court Justice
Potter Stewart attempted to deal with the vexing question of defining obscenity
by concluding, “I know it when I see it.”' We think not.

LEADERSHIP

Leadership, while difficult to define, is capable of articulation. Indeed, we
address leadership in detail in Volume 2, Chapter 15 of this report. Leadership,
as we make clear, encompasses, at least in part, certain qualities that enable
the person possessing them to lead others in the accomplishment of an assigned
mission or task — one that requires harnessing the talents and energies of
all for its successful completion. Leadership is essential to the exercise of com-
mand in the armed forces. Occupying a position of authority does not make
an individual a leader. Leadership includes not merely authority but also the
ability to lead others. It has been described by the legendary Canadian mil-
itary leader, Gen Jacques Dextraze, as “the art of influencing others to do
willingly what is required in order to achieve an aim or goal.” General Dextraze
listed such qualities of leadership as self-sacrifice, loyalty, integrity and courage,
and we do not quarrel with his list. Others add to or refine such formulations,
but the core that constitutes real leadership is irreducible.

There is little doubt that military leaders occupy a position of trust with
regard to their troops — leaders must care about their troops, and their first
thoughts must be for their troops’ welfare. Military men and women subscribe
to a cause that insists upon their unlimited liability, and thus it is incumbent
upon those who would lead them into peril or place them in harm’s way to
put the well-being of their subordinates before their own.

Leadership is central to the matters under consideration by this Inquiry,
because at issue is the extent to which the mission failed because the system
and its leaders failed. The Inquiry must answer the question of whether, in
the context of the deployment of Canadian forces to Somalia, proper mili-
tary leadership was exercised. The recurring issue is whether the leaders in
the chain of command fulfilled their responsibilities: did they do what ought
to have been done?

ACCOUNTABILITY

This question leads us naturally to the second of the twin pillars — account-
ability. How can we measure or assess the role and actions of senior leaders
in the Somalia deployment without insisting upon a full accounting of what
transpired? Accountability is a vexing concept for theorists across a broad range
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of disciplines. It is often ill-defined and erroneously merged with the allied con-
cept of responsibility. Clarity of thought and precision in definition are of the
utmost importance for an adequate understanding of this key concept.

This Inquiry, in discharging its mandate, was asked to focus on the nature
of the mission and tasks assigned to the Canadian Joint Task Force Somalia
and the suitability of the forces deployed to accomplish the tasks assigned.
The actual manner in which the mission was conducted, the effectiveness of
the decisions and actions of leadership at all levels of the chain of command,
and the adequacy of the command response to the operational, disciplinary,
and administrative problems encountered must all be examined. In addition,
the professional values and attitudes of all rank levels to the lawful conduct
of operations, the treatment of detainees, and the extent to which cultural
attitudes affected the conduct of operations must be explored. Beyond this,
the Inquiry was asked to review allegations of cover-up and destruction of
evidence and, if these allegations were found to be substantial, to assess
whether those in command responded appropriately. In essence, what the
Government of the day and the Canadian people are seeking from this Inquiry
is the accountability of senior officials for the failures of the Somalia mission.

As we define it, accountability is the mechanism for ensuring confor-
mity to standards of action. In the military, this means that those called upon
to exercise substantial power and discretionary authority must be answerable
(i.e., subject to scrutiny, interrogation and, ultimately, commendation or
sanction) for all activities assigned or entrusted to them. In any properly
functioning system or organization, there should be accountability for actions,
whether those actions are executed properly and lead to a successful result
or are carried out improperly and produce injurious consequences.

Accountable leaders cannot shelter behind the actions of their subor-
dinates. Accountable officials are always answerable to their superiors. In
the military, with its elaborate system of rank and hierarchy, this reality is
especially apparent.

In any organization, however structured, those at the apex should be
accountable for the actions and decisions of those in the chain of authority
who are subordinate to them. In a properly linked chain of command, account-
ability does not become attenuated the farther removed one is from the
source of the activity. When the subordinate fails, that failure is shouldered
by all who are responsible and exercise the requisite authority — subordinate,
superior, and superior to the superior.

Accountability in its most pervasive and all-encompassing sense resides
inevitably with the chief executive officer of the organization or institution.
In the diarchy that presides over Canada’s military, this refers to the Chief
of the Defence Staff and the CDS'’s civilian counterpart, the Deputy Minister
of National Defence.
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The term responsibility is not synonymous with accountability. One who
is authorized to act or exercises authority is ‘responsible’. Responsible officials
are held to account. An individual who exercises powers while acting in the
discharge of official functions is responsible for the proper exercise of the
powers or duties assigned. In the chapter devoted to accountability (see
Volume 2, Chapter 16) we make it clear that responsible officials include
supervisors and delegates or agents who act on behalf of a superior officer.
All are responsible for their actions and can be held to account for what goes
wrong on their watch. One cannot delegate responsibility (and hence account-
ability) even if the authority to act has been delegated.

It is the responsibility of those entrusted with authority, those who exer-
cise supervisory authority, and those who delegate the authority to act to
others to know what is transpiring in the area of their assigned authority.
Even if subordinates, whose duty it is to inform their superior of all relevant
facts, circumstances, and developments, fail to fulfil their obligations, this
cannot absolve the superior of responsibility for what has transpired. Ignorance
of significant facts bearing on the discharge of an important responsibility
does not often provide an adequate excuse for those who lead or are respon-
sible when the time comes to account. In the military, unlimited liability and
unrestricted access to the use of force impose a premium on those entrusted
with the responsibility of leadership.

These principles of accountability and their corollaries are the yardsticks
by which we have assessed the actions and decisions of senior leaders with
respect to those aspects of the Sbmalia deployment that we were able to
explore in the time available to us.

CHAIN OF COMMAND

Chain of command is a quintessentially military notion and method of orga-
nization that has been appropriated by the captains of industry and profes-
sions other than the military. In its simplest terms, the ‘chain’ referred to is
the line of responsibility that flows from the most superior officer of the
organization, through subordinates at various rank levels, to those at the
farthest reaches of the organization, all of whom are asked to take action or
discharge obligations in the name of the organization. In the military, the
chain of command is the line of authority and responsibility extending from
the Chief of the Defence Staff to the lowest-ranked member of the Canadian
Forces. It is the military connection that joins a superior officer to a subor-
dinate for the legal transfer of orders and instructions.
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Chain of command is the central organizing concept through which mil-
itary discipline and leadership are effected. Once orders are given, the chain
of command becomes the vehicle for ensuring compliance with those orders.
When orders are given, the appropriate legal authority is vested in the recip-
ient to carry out those orders. According to military theory, responsibility is
not delegated. Rather, each link in the chain of command is responsible and
accountable for the satisfactory performance of the obligation imposed.

The chain of command is organized around the principle of hierarchy,
superior to subordinate, and the concept of ‘command’. Commanders at each
level respond to the orders and direction of their immediate superiors and
subsequently issue orders appropriate to their level of command. In carrying
out their responsibilities, commanders are empowered to issue orders and
directions to those immediately subordinate to them.

Without an effective chain of command, the military enterprise is des-
tined to failure. In our Inquiry, where the task is to examine and analyze the
sufficiency of the actions and decisions of leaders and the effectiveness of
the operation as a whole, the importance of an effective chain of command
is very clear.

DISCIPLINE

Discipline is fundamental to the military endeavour. A few years ago, in a
ground-breaking decision on military justice, the Chief Justice of the Supreme
Court of Canada discussed the need for discipline in the armed forces:

The safety and well-being of Canadians depends considerably on the will-
ingness and readiness of a force of men and women to defend threats to
the nation’s security. To maintain the armed forces in a state of readiness,
the military must be in a position to enforce internal discipline effec-
tively and efficiently. Breaches of military discipline must be dealt with
speedily and, frequently, punished more seriously than would be the case
if a civilian engaged in such conduct.?

Discipline, for the military, has at least two important meanings. The
first, discussed by the Chief Justice, applies the same connotations to the
term that the larger society would: namely, that discipline entails the enforce-
ment of laws, standards and mores in a corrective and, at times, punitive way.
The second, and arguably more important meaning from a military per-
spective, entails the application of control to harness energy and motivation
to a collective end. Discipline, thus conceived, is more positive than nega-
tive. [t seeks actively to channel individual efforts into a collective enterprise.
Where that enterprise is the waging of war or armed conflict, it permits the
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application of force in a controlled and focused manner. Controlling aggres-
sivity so that the right amount of force is applied in exactly the right circum-
stances is of primary significance to the military. Discipline is the means of
achieving such control.

Few professions are as dependent on discipline as the military. Since the
chief purpose of military discipline is harnessing the capacity of the indi-
vidual to the needs of the group, the probability of success for a particular
mission varies in proportion to the extent to which there is concert or cohe-
sion among soldiers. This cohesion occurs when soldiers are disciplined.

Discipline seeks to elicit from individuals their best and most altruistic
qualities. It depends on the development of a sense of co-operation and
teamwork in support of the group. While imposed initially through the rigours
of training, the goal of discipline is to lead individuals gradually to the stage
where, of their own volition, they control their own conduct and actions.

The task of ensuring the discipline of subordinates is a major priority
of a commander. Good leadership begins with self-discipline, and for
the sake of those serving below, a commander must establish a standard of
self-discipline that merits emulation. The capacity of the individual soldier
for self-correction may originate in the fear of punishment but, over time,
respect for authority and willing obedience must reflect the individual’s
own self-discipline.

Our terms of reference obliged us to investigate and report on “the chain
of command system, leadership within the chain of command, discipline,
operations, actions and decisions of the Canadian Forces and the actions
and decisions of the Department of National Defence in respect of the
Canadian Forces deployment to Somalia...”. We were also asked to inquire
into whether the institutional responses to the operational, disciplinary and
administrative problems encountered in the various phases of the Somalia
operation were adequate. In our view, only by considering whether proper
discipline existed can we determine whether an effective unit, capable of
operational tasks, was dispatched to serve in Africa.

MISSION PLANNING

Mission planning is a major theme in this report, since an understanding of
the nature of the mission and the tasks undertaken by the Canadian Airborne
Regiment is fundamental to our mandate. As our narrative history of the
Somalia operation recounts (see chapters 12 through 14 in this volume
and chapters 24 and 25 in Volume 3), the precise definition of the Somalia
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mission in the early days of deployment was slow to emerge. The mandate
itself was imprecise and ephemeral, changing in midstream from a United
Nations Chapter VI peacekeeping mission (Operation Cordon) to a con-
siderably more dangerous Chapter VII peace enforcement operation
(Operation Deliverance). The nature of the UN leadership and oversight was
itself transformed as UNOSOM mutated into the U.S.-led UNITAF operation.

Mission planning considerations permeate our terms of reference, par-
ticularly as they relate to pre-deployment issues. Not only do the terms of
reference direct us to investigate the mission and tasks assigned to the
Canadian Airborne Regiment in the context of an assessment of the suit-
ability of the Regiment for the mission, but they also indirectly require a
comprehensive review of the operational readiness of the Regiment and the
appropriateness of the training objectives and standards used to prepare the
unit for deployment. Further, as noted earlier, we were required to report on
the effectiveness of the decisions and actions taken by leadership in prepa-
ration for the mission, a task that necessitates a clear understanding of the
nature of the mission assigned to the Regiment.

The importance of proper mission planning is undeniable. Inadequacies
in planning and preparation can create the conditions for mission failure.
When regular, deliberate, conscientious and comprehensive planning processes
are followed, senior decision makers can identify areas where deficiencies
exist or extra effort is needed. With this knowledge, they are obliged to ensure
that the requisite steps are taken to prepare the force properly, for example,
by adjusting training or altering the composition of the force. Consequently,
we focused our hearings with respect to mission planning on issues such as
last-minute changes to the mission, its location, the tasks involved, the rules
governing the use of force, and the leadership of the force, and whether they
led to planning failures affecting the organization, composition, and structure
of the force, as well as shortfalls in logistical support, weapons and materiel,
and force training.

SUITABILITY

Suitability in the context of this Inquiry embraces a plethora of issues,
including general and mission-specific factors such as cohesion, as well as selec-
tion, screening, and promotion processes or mechanisms. More particularly,
our task was to determine whether a unit composed of parachutists and,
more particularly, the Canadian Airborne Regiment, was suitable for selection
for service in this particular mission in Somalia.
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A Department of National Defence publication lists five characteristics
that differentiate airborne forces from more conventional forces: air mobil-
ity; quick reaction; flexibility in terms of tactical deployment; lightness (refer-
ring to light scale of equipment); and suitability to low-intensity conflicts
(including peacekeeping or peace enforcement).> While few would argue
with the requirement for paratroops to have these general attributes, some
would contend that there is a basic incompatibility between the elite para-
chutist’s creed, including a commitment to fight on to the objective and never
surrender, and the peacekeeper’s constabulary ethic, which requires a com-
mitment to the minimum use of force. The question for us was whether the
selection of a paratroop unit with this different ethic as Canada’s UN standby
unit could be offset by proper training preparations.

If one accepts that there is no inherent characteristic disqualifying an air-
borne regiment from selection for deployment on the Somalia mission, the
question of suitability then focuses on the suitability of the actual unit selected
for service in Somalia. In assessing this question, we were also obliged to
pay attention to the availability and suitability of an alternative to the CAR
in the selection process.

Since the CAR was selected to serve in Somalia and was, in this sense,
deemed suitable, we have been obliged to evaluate the adequacy of that choice
by senior leadership, given such realities as, among others, recognized
deficiencies in the organization and leadership of the regiment; the restruc-
turing and downsizing of the regiment; the reduction (from colonel to lieutenant-
colonel) in the rank necessary to command the CAR; the failure to remedy
known disciplinary problems; and the substantial turnover in personnel just
before deployment.

As we have indicated, the probability of success in a mission varies in
proportion to the extent of concert or cohesion among soldiers. This kind
of cohesion occurs where soldiers are properly disciplined and trained. Cohesion
imparts to the group a unity of purpose. Our Inquiry was to assess to what
extent, by dint of proper leadership, training, discipline and values, group cohe-
sion was achieved in the Somalia deployment. Cohesion, thus compre-
hended, is an important indicator in the assessment of overall suitability.

Suitability can also be examined at the micro level in terms of the accepta-
bility for service of those within the unit designated for deployment to Somalia.
This measure of suitability involves considering the adequacy and application
of the mechanisms and processes in place for selecting and screening candi-
dates for admission to the forces or for deployment to an operational theatre.

The Somalia deployment underscores the importance of judgement
regarding such key personnel issues as behavioural suitability and profes-
sionalism. In 1992, almost no guidance on these factors was available to the
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chain of command in the deploying unit. Leaders of deploying units relied
heavily on the overall CF personnel system to select, screen, employ and
promote unit members appropriately at any given time.

In Somalia, a great many unsavoury events conspired to call into ques-
tion the adequacy of the individual selection and screening processes in
place before deployment. In our report, we analyze and assess the essential
capacity of the Canadian Forces processes to screen for criminal tendencies,
psychological instability, security risks, disciplinary threats, and racism. How-
ever, the full story of the Somalia deployment cannot be recounted without
describing the rash of disciplinary incidents, the unbounded hazing rituals, and
the presence of right-wing extremists and racist incidents and paraphernalia
within the CAR.

A persistent and lingering allegation of rampant careerism in the CF has
made it necessary for us to evaluate the methods and mechanisms in place
for securing the appropriate career development of officers and members of
the armed forces, including performance evaluation reports, merit boards, and
criteria for promotions. We have been obliged, in this regard, to examine
whether bureaucratic and administrative imperatives were allowed to dilute
the merit principle in the appointments process. Also, we wanted to inves-
tigate whether individual career management plans were allowed to take
precedence over the operational needs of the mission. In essence, was the
merit principle observed, and were the best, most suitable candidates selected
for service in Somalia?

TRAINING

Suitability is intimately linked to the theme of appropriate training. Training
in the military is the bedrock of discipline and the foundation for the pro-
fessional image of the armed forces. Our Inquiry was directed to look into “the
appropriateness of the training objectives and standards used to prepare for
deployment of the Airborne Regiment”. Training, in turn, is linked to the
question of the operational readiness of the CAR for deployment to Somalia.
Fundamental to the operational readiness of a unit is the question of whether
troops are well trained to perform all aspects of the mission for which the unit
is being deployed.

We assume that the Canadian Forces accepts a duty to train and prepare
adequately all armed forces personnel slated for deployment on a peacekeeping
mission. This is as much for the protection of Canada’s soldiers as it is for the
safety and security of civilians living in the area of the intended deployment.
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Peacekeeping, and even peace enforcement, differ fundamentally from
the conduct of war. There is an established, traditional method of preparing
to wage war. This kind of training is referred to as general purpose combat
training (GPCT). According to military regulations, GPCT involves basic sol-
diering skills, including firing specific weapons, throwing grenades, achieving
fitness standards, applying military first aid, performing individual fieldcraft,
performing nuclear/biological/chemical defence, applying mine awareness,
navigating using a map and compass, communicating using communications
equipment, and identifying fighting vehicles and aircraft. In the Canadian
Forces, GPCT forms the basis for peacekeeping training. Any other training is
mission-specific and is delivered as part of a unit’s pre-deployment preparations
for a peacekeeping mission.

In addition to providing fighting skills, GPCT instills a strong sense of
discipline in a unit, together with the impetus and ability to work cohesively
and efficiently. These attributes can enhance the performance of any task,
whether in combat or delivering aid to civilian populations. A combat-ready
contingent commands respect, and this can be of critical importance in a theatre
where war or civil strife is occurring.

At this time there is no consensus with regard to whether general purpose
combat training is sufficient preparation for non-traditional military missions
such as peacekeeping and peace enforcement. Certainly within the Canadian
Forces there was a belief (at least until the fall of 1995) that GPCT was suffi-
cient training for all purposes, and very little non-traditional training, if any,
was given in preparation for peacekeeping/peace enforcement missions. This
is remarkable, given Canada’s long history of involvement in peacekeeping.

Today’s soldiers must be more than avid warriors. They must exercise
skills that fit more naturally within the realms of civilian policing, diplo-
macy and social service. In developing the appropriate skills for a given peace
support operation, training is arguably more effective than ad hoc experience.

In Chapter 21 on training we devote considerable attention to the ques-
tion of what constitutes valid and useful non-traditional training for peace
support missions. Suffice to say that a mix of generic and mission-specific
training beyond GPCT seems to be required. Peacekeeping soldiers require an
understanding of the peacekeeper’s roles and responsibilities; they must learn
advanced techniques of negotiation and conflict resolution to be effective;
the diversity of their assignments demands sensitivity to issues of inter-
cultural relations; they require an appreciation of the full gamut of UN pro-
cedures affecting such matters as the establishment of buffer zones, the
supervision and monitoring of cease-fires, and the protection of humanitarian
relief efforts. The modern peacekeeper must know how to establish and
maintain law and order, impose crowd control, conduct searches, and handle
detainees, while at the same time lending assistance to relief efforts and
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co-operating with humanitarian agencies. These general skills must be sup-
plemented by an acquired knowledge of the language, culture, geography,
history, and political background of the theatre of operations.

To discharge our obligation in this report, we must answer the question
of whether the soldiers sent to Somalia were properly trained for their mis-
sion. This is a complex question. It involves an assessment of the nature and
adequacy of the training received and of the policies underlying that training,
together with an examination of whether the performance of our soldiers
could have been improved or enhanced if they had been exposed to additional,
perhaps more sophisticated, training.

RULES OF ENGAGEMENT

One specific area of training that has commanded our attention, whether in
the context of non-traditional training or general purpose combat training,
is the formulation and observance of rules of engagement (ROE).

Rules of engagement are the operational directions that guide the appli-
cation of armed force by soldiers in a theatre of operations. The ROE define
the degree and manner and the circumstances and limitations surrounding
the application of force. To take an example that had some prominence
during our hearings, the rules of engagement tell soldiers when they can fire
a weapon and whether it is appropriate to shoot to kill.

The rules of engagement in effect constitute official commands. They
are an expression of government policy and are promulgated by the Chief
of the Defence Staff. ROE are the means by which the government ensures
that military activity aligns with Canadian foreign policy and legal objectives.
In R. v. Mathieu Mr. Justice Hugessen stated that the ROE “constitute orders
to Commanders and Commanding Officers”,* which is undoubtedly correct,
but they are also of crucial importance to soldiers in the field, since they are
the clearest and most concise authoritative expression of when force can be
employed. For this reason, the ROE are condensed and printed on a soldier’s
card, to be carried at all times by soldiers on duty in an operational theatre.

Since the ROE are of importance to the soldier’s tasks and duties while
on deployment, they are an integral part of training for the mission. Training
performance can be assessed, at least in part, against the standards enunci-
ated in the ROE. Since the rules of engagement are tantamount to orders,
a soldier could be charged under the Code of Service Discipline for failing
to comply with them.

The rules of engagement depend to a great extent on clarity of expres-
sion. To the extent that they are ambiguous, their utility is compromised.
Soldiers are entitled to look to their commanders for clarification of what
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is intended by any given rule within the ROE. Thus, it is critical for com-
manders to know and to understand what is contained in and intended by
the rules of engagement.

Our terms of reference direct us to evaluate “the extent to which the
Task Force Rules of Engagement were effectively interpreted, understood
and applied at all levels of the Canadian Forces chain of command”. Signifi-
cant questions arose in Somalia in relation to the ROE. The mission changed
from peacekeeping under Chapter VI of the UN Charter to peace enforce-
ment under Chapter VII. The planned deployment took place in a rapidly
changing environment in which the ROE were very slow to find their way
to the soldiers. In addition, the interpretation of the ROE changed significantly
during the deployment, resulting in serious confusion about the meaning
and application of the rules. The adequacy of training on the rules of engage-
ment during pre-deployment and in theatre was also raised for our consid-
eration. Behind these questions about the practical use and application of
the rules of engagement during the Somalia operation is the larger issue
of the sufficiency of Canadian policy and procedures for the development,
formulation and transmission of ROE.

OPERATIONAL READINESS

Operational readiniess entails a rigorous and comprehensive assessment of
whether an assigned unit is effective and prepared to mount its mission in
an operational theatre. It embraces all the themes described to this point.
If a unit is led by competent and accountable leaders who respect and adhere
to the imperatives of the chain of command system; if the soldiers serving
under these leaders are properly recruited and screened, cohesive, well trained,
and disciplined; if they have a clear understanding of adequately conceived
and transmitted rules of engagement, then we can have confidence that this
is a unit that merits the right to bear arms under the Canadian flag or the
UN banner and that is operationally ready to deploy.

The assignment of missions and the assessment of operational readiness
are the responsibility of commanders.

Operational readiness contains both qualitative and quantitative aspects.
Strategic and tactical doctrine, leadership, discipline, morale, unit cohesion,
technical competence and logistical support are all factors contributing to
operational effectiveness and preparedness — all must be measured and
assessed to determine operational readiness. If assessments of readiness are
left wholly or mainly to subjective determinations, the process becomes
fundamentally flawed. Subjectivity, by its nature, complicates the ability to
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confirm the accuracy of an assessment. We must regard as suspect the relia-
bility of wholly subjective determinations on an issue as contentious as the
readiness of a military unit to perform appropriately in a hostile theatre.

In fulfilling our mandate to investigate the state of readiness of the
Canadian Airborne Regiment when it was deployed to Somalia, we evaluated
whether the Canadian Forces Operational Readiness and Effectiveness
System (ORES) — in place at the time Operation Cordon and Operation
Deliverance were planned and used in the assessment of the state of readi-
ness of the CAR — was flawed by its excessively subjective nature. More
generally, we saw it as our responsibility to take the measure of the defence
policies in place in 1992 and 1993 concerning operational readiness in the
Canadian Forces.

Cover-Up

Cover-up is an important theme of this report. It finds expression in para-
graph (k) of our terms of reference, which directs us to investigate, in relation
to in-theatre events, “the manner in which the Task Force conducted its
mission and tasks in-theatre and responded to the operational, disciplinary
and administrative problems encountered, including allegations of cover-up
and destruction of evidence”.

This Inquiry had its genesis, at least in the public’s mind, in the events
surrounding the torture and death of a Somali citizen, Shidane Arone. Our
work was expected to take us at least as far as that March 16, 1993 incident
and its aftermath. The Government’s decision to truncate the work of this
Inquiry curtailed our ability to investigate this incident and the allegations
of cover-up surrounding it. However, our Inquiry equally owes its origins to the
courageous efforts of Maj Barry Armstrong to bring to light another incident,
also involving the death of a Somali citizen at the hands of Canadian soldiers.
This incident occurred some 12 days before the homicide of Mr. Arone, on
March 4, 1993. This incident, like the one involving Mr. Arone, also prompted
allegations of cover-up, which we have been able to explore, albeit only within
the ambit of the theatre of operations. For the most part, the upper echelons
of the Canadian Forces and the major figures in the National Defence Head-
quarters bureaucracy have been excluded from our examination by reason of
the Government’s decision to shorten our Inquiry.

The term ‘cover-up’ is used in this report to describe a deliberate course
of conduct that aims to frustrate broader moral, legal, or public claims to
information. Most attempts at a more thorough definition tend to require a
purposeful attempt at concealment. It is probably accurate to say that this
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element of wilfulness conforms to the usual understanding of the term cover-
up. Most people, we believe, would not consider failures to report, reveal, or
preserve information that result from pure accident or even benign neglect
as constituting a cover-up. The term has more sinister connotations, usually
reflecting a suspicion that the concealment is purposeful and, quite possibly,
orchestrated. Cover-up is the handmaiden of conspiracy.

In the case of a public institution like the military, special laws and regu-
lations typically impose specific duties in relation to reporting, retaining, or
divulging information. Furthermore, the criminal law requires individuals
to refrain from acting or attempting to act in a manner that compromises the
functioning or integrity of public institutions. This is especially important
when those institutions play a fact-finding and/or adjudicative role. Together
these affirmative and negative legal duties constitute, at least partially, the
prevailing standard for openness on the part of public institutions and their
personnel. These duties exist to support individuals’ legal accountability in
criminal, civil, or professional terms for their personal conduct and performance
and, in certain contexts like the military, the conduct and performance of
their subordinates.

But cover-up is not a legal term, and the concept clearly extends beyond
the scope of legally mandated claims to information or evidence. Before
there can be a cover-up, there must be some obligation, legal or moral, to main-
tain an accessible record, and to report or divulge the information in ques-
tion. Within the military there are many such obligations. A few examples
of the legal obligations under which members of the military operate will
suffice to map the terrain at this point.

All Canadian Forces members are required to report “to the proper
authority any infringement of the pertinent statutes, regulations, rules, orders
and instructions governing the conduct of any person subject to the Code
of Service Discipline.” Also, a commander of a base, unit, or other element
of the forces must report significant events that occur on or affect a base,
unit, station, or other element. Essentially, “significant” incidents are deemed
to be those that could engender public interest or that might otherwise come
to the attention of senior departmental officials by means outside the normal
military reporting chain.® Moreover, an officer commanding a command is
required to report immediately to NDHQ and to the appropriate regional
headquarters any serious or unusual incident of military significance, affecting
any base, unit, or element in the command, that is not otherwise required
to be reported if it is likely to be the subject of questions to NDHQ.”

Beyond these Code of Service Discipline matters, CF Military Police are
required, among other things, to investigate and report on all criminal and
serious service offences committed or alleged to have been committed by
persons subject to the Code of Service Discipline and on all criminal offences,
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serious service offences and security violations or offences that occur on or
in respect of a defence establishment, works, materiel, or operation. They
must also investigate and report on all incidents involving CF members,
DND employees or defence works in which the security of Canada could
be threatened.

Hence, military life is subject to broad requirements to observe and report
and, by the same token, to a high degree of supervision and oversight.
Reporting of significant or unusual incidents may spawn a variety of investi-
gations and inquiries, examples of which are discussed throughout this report.
Our own Inquiry, for example, was preceded by an internal board of inquiry.

The seeds of a cover-up can reside in the simple fact that some official
may not wish to “let the bad news out”. Careers can be made or lost simply
because mistakes or errors are made on one’s watch. Thus, the requirement to
report may invite an unwelcome spotlight and can provide the impetus or
the motivation to conceal or cover up matters of importance.

But it is not only internal processes involving disclosure and oversight
that may produce this result. The Access to Information Act gives the public,
on request and subject to a variety of exceptions, the right to access to “any
record under the control of a government institution.”® The Department of
National Defence is listed in a schedule to the act as a government institu-
tion that is subject to this right of access. The public’s right to know, as facili-
tated by this act, might be seen by some bureaucrats, or even by senior
officials, as focusing unwanted attention on matters that some would prefer
to keep in the shadows.

Both internal and external reporting mechanisms have their place in
our consideration of allegations of cover-up. The inadequate reporting of signi-
ficant incidents in theatre and the inadequacy of the investigations prompted
by such reports raise the spectre of one kind of cover-up. The alteration and
falsification of documents and the manipulation of access to information
processes led us in the direction of another, perhaps related, kind of cover-
up. These matters are pursued in the chapters dealing with the incident of
March 4, 1993 and our examination of the public affairs branch of DND
(which we refer to as the DGPA phase of our investigation), both in Volume 5.

DISCLOSURE OF DOCUMENTS

Disclosure of documents became a thorny issue for this Inquiry almost from
its inception. An organization as massive and as extended as the Department
of National Defence relies in an exceptional way on processes that document
the transmission of official instructions. We recognized that it would be fruit-
less to attempt to reconstruct what occurred in Somalia in 1993 without full
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disclosure from the Department of National Defence and the Government
of Canada of all relevant documentation. Accordingly, on April 21, 1995 we
issued an order pursuant to section 4 of the Inquiries Act for the immediate
production of all such material. Since documents are the communications
lifeblood of the Canadian military, it was naturally expected that the docu-
mentation involved in the Commissioners’ request would be extensive.

Representatives from the Somalia Inquiry Liaison Team (SILT) established
by DND confirmed this impression. Their initial estimation of the amount
of material to be disclosed was some 7,000 documents. Over time it would be
demonstrated that this figure, substantial in itself, represented a vast under-
estimation of what would be necessary to satisfy the Commissioners’ order.

As discussed in the chapter dealing with the DGPA phase and with the
general subject of DND disclosure (Volume 5, Chapter 39), document dis-
closure never really came to formal closure throughout the life of the Inquiry.
We were drawn inescapably to the conclusion that all that should have been
disclosed was not disclosed.

In that chapter we document how disclosure took the form of a slow leak
of information, rather than an efficient handover of material. We describe
our efforts to determine why documents went missing or were altered or
destroyed. We also describe our efforts to remind representatives of SILT of
the urgency of our requests and of the need for an appropriate level of com-
pliance with our orders. Finally, when these efforts came to nought, and with
the unfolding spectacle of altered Somalia-related documents, missing and/or
destroyed field logs, and a missing National Defence Operations Centre
computer hard drive, we had no choice but to embark upon the ‘document
destruction’ or DGPA phase of our proceedings so as to call senior DND
officials to account for these many shortcomings in disclosure.

Document disclosure was no mere side issue for our Inquiry. A legal or
quasi-legal tribunal must have the capacity to vindicate itself and ensure
the integrity of its processes. When the possibility of manipulation of the
documentary record or, even worse, possible obstruction, appears, it must
be pursued. The entire credibility of the inquiry process hinges on matters
such as these.

MILITARY JUSTICE

Military justice merits its place as a major theme of this report since that
system played a pivotal role in the aftermath of the central events in Somalia.
Military justice encompasses far more than the adjudicative process — that
is, the process for trying service, disciplinary or criminal offences within the
military. The adjudicative process was certainly on display in the aftermath
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of the Somalia deployment (12 court martial proceedings were convened)
but it is only one of the three main components of the military justice system.
The other two processes are policing or investigation, and prosecution. These
two elements command the bulk of our attention in this portion of our report.

We declared on several occasions that the Inquiry was not a trial and
that it was not the purpose of the Inquiry to try or retry any matter that had
been heard in the civil or criminal courts. We were charged primarily
with reporting on institutional and systemic failures and shortcomings. Our
findings in relation to these systemic issues may also be linked to individual
failings. Because of the Government’s decision to restrict the time within
which we were to report, however, we determined that we would not com-
ment or report on individual misconduct, except as regards issues pertaining
to the pre-deployment and DGPA phases. Our examination of military jus-
tice is therefore entirely institutional or systemic — which is not to say that
it fails to concern itself with facts and circumstances that are part of the
record of this Inquiry or that the discussion fails to describe faithfully the
relevant testimony of relevant actors on relevant events and incidents.

In March 1997 we published one of the research studies we commis-
sioned, Controlling Misconduct in the Military, by Martin Friedland. The study
examines at some length a variety of issues bearing on the subject of military
justice. The military justice system is the core mechanism for controlling
misconduct in the military. When less harsh controls — leadership, loyalty
to one’s unit or comrades, administrative sanctions, and rewards — fail, the
military justice system may still deter improper conduct on and off the battlefield.

One of the major purposes of the military justice system is to curb mis-
behaviour or, more positively, to encourage appropriate conduct. The intimate
link between military justice and discipline was discussed in our treatment
of the theme of discipline. Anthony Kellett, in his excellent text, Combat
Motivation: The Behavior of Soldiers in Battle, states that the “first and, per-
haps, primary purpose of military discipline is to ensure that the soldier does
not give way in times of great danger to his natural instinct for self preservation
but carries out his orders, even though they may lead to his death.” A fur-
ther purpose, he states, “is to maintain order within an army so that it may
be easily moved and controlled so that it does not abuse its power. If an army
is to fulfill its mission on the battlefield, it must be trained in aggression;
however, its aggressive tendencies have to be damped down in peacetime,
and the medium for this process is discipline.” The use of internal military
discipline to ensure adherence to laws, standards and mores is an aspect of
the operation of the military justice system. The military requires almost
instinctive obedience to lawful military orders. Drill is used to instil instinc-
tive obedience. Taken as a whole, the military justice system also serves this

purpose.
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Policing, which is the responsibility of Military Police, and the charging
and prosecutions process, which is under the control of the commanding
officer but heavily influenced by the office of the Judge Advocate General,
play very important roles in attempting to control misconduct in the mili-
tary. As our probe into the Somalia operation unfolded, it became progres-
sively more evident that an examination of the Somalia deployment would
be incomplete without serious attention being devoted to these key ele-
ments of the system. The deployment, beset as it was by numerous problems
involving serious breaches of discipline and several instances involving the loss
of civilian lives, cast an unflattering light on the way the military organizes
itself to investigate and prosecute possible criminal behaviour.

With regard to investigations, we were interested in the role that Military
Police play in the Canadian Forces. This led us inevitably to consider the
relationship of Military Police to their commanding officers and, more gen-
erally, to the entire chain of command. Did they, because of their relatively
junior status, experience a wall of non-co-operation when investigating serious
misconduct? Since Military Police are controlled and restrained by such
mundane realities as available resources, physical location, and the chain of
command’s inherent ability to control these variables, how significant is the
problem of ‘command influence’ and its first cousin, ‘conflict of interest’? In
our chapter on the military justice system (Volume 5, Chapter 40) we examine
these and other questions in light of a number of incidents or events that
occurred during the Somalia deployment.

Problems relating to the charging and prosecutions process also owe
much of their pertinence to the issues of command influence and conflict
of interest. Here, once again, our discussion is driven by the examples afforded
by the deployment itself.

In general terms, we wanted to analyze key roles in the charging pro-
cess — those of the commanding officer (CO) and the Judge Advocate
General (JAG) — in order to assess to what extent a lack of institutional
independence could be discerned and whether an appearance of unlawful com-
mand influence exists. We examined subsidiary questions such as whether
a lack of clarity in the criteria for laying charges results in too wide a grant
of discretion to the CO with regard to the actual laying of charges. If the
CO’s powers are indeed too broad in this respect, then questions of both
apparent and actual command influence arise, since there is a need for both
the appearance of justice and actual justice.

Our discussion of command influence and conflict of interest leads nat-
urally to a consideration of the adequacy of safeguards to prevent conflict of
interest. The role of the commanding officer in the prosecutions process can
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pose difficulties if the CO has had any involvement in the decision to charge
or in the incident itself. This has particular relevance in the Somalia context,
where the incidents are clearly linked to problems within the chain of command.

As a final element of our treatment of military justice, we examine the
office of the Judge Advocate General and its institutional independence.
We assess the validity of the widely held perception that the JAG lacks insti-
tutional independence in the area of prosecutions. Our discussion here is
primarily of a theoretical nature, owing to our tight deadline. Nevertheless,
the public record does reveal a few significant examples, and it is these that
have commanded our attention and yield important insights concerning
whether the JAG and the JAG’s office have conflicting roles that ultimately
undermine the appearance of justice.

The themes discussed in this chapter are strongly interrelated. Individually
and together, they define the standards for and relationships within a properly
functioning military system. They form the foundation for our investigation
into the events surrounding the Somalia mission and provide a framework
for our analysis and conclusions. These themes serve as a roadmap to under-
standing our journey, which began in the fall of 1992 in Petawawa and took us
to the theatre of operations in Somalia and to National Defence Headquarters
in Ottawa.
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STRUCTURE AND ORGANIZATION
OF THE CANADIAN FORCES

his chapter describes the organization and structure of the Canadian

Forces (CF) at the time of the Somalia mission in 1992-93. In addi-
tion, it defines and explains a number of terms and concepts that appear
throughout the report. The goal is to give readers an overview of the com-
plexity of the organization as a context for understanding the environment
in which decisions were taken before, during and after the deployment to
Somalia. In particular we want to highlight the complexity inherent in an
organizational structure based on the amalgamation of defence department
and military staff at National Defence Headquarters in Ottawa.

Second, we want to draw a distinction between organization for function
and organization for process. Understanding how an organization is structured
does not always help in understanding how it actually works — how decisions
are made, how information flows, how the work of the organization is actually
accomplished. In this chapter we concentrate mainly on structure, leaving
for later chapters our analysis of how this structure affected the issues and
incidents that are the substance of our mandate.

BACKGROUND

Before July 1964, the head of each of the three armed services in Canada —
the Royal Canadian Navy, the Canadian Army, and the Royal Canadian
Air Force — had direct access to the minister of National Defence and pro-
vided service-related advice to government. In July 1964, Parliament amended
the National Defence Act to integrate the three services under a newly

created position, the chief of the defence staff (CDS). The CDS became

the senior serving officer of the three services and solely responsible for the
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“control and administration”of them.! In April 1967, Parliament passed the
Canadian Forces Reorganization Act, abolishing the three services and creating
a new single service, the Canadian Armed Forces, with common uniform
and rank designations for sea, land, and air members.

The Department of National Defence, a department of government, and
the CE the “armed forces of Her Majesty raised by Canada”, are separate
entities.” Until 1972 each had entirely separate staff. In the early 1970s, a
management review, ordered by the minister to investigate defence and CF
organization at the centre, recommended amalgamation of the staffs of the
Department of National Defence (DND) and CF Headquarters into a new
organization with a single staff — National Defence Headquarters (NDH(Q).?
The department, headed by the minister, and the forces, headed by the chief
of the defence staff, were to remain separate entities, served by the integrated
staff. However, the deputy minister (on behalf of the minister) and the CDS
presided over the integrated NDHQ staff as a diarchy. This arrangement
often confuses attempts to separate and define departmental and CF issues.

Since 1972, although DND and the CF have undergone several organi-
zational and structural modifications, the essentially collegial nature of the
structure has remained unchanged. Air Command was created in 1975,
bringing command and control of air resources together under a single com-
mander. The Land Force Area Commands were approved in 1990, dividing
the Canadian land mass into four regions to simplify control of the army’s
domestic activities and support. The creation of Maritime Forces Atlantic
(MARLANT), an operational-level maritime headquarters on the east coast,
was approved in 1992, providing a second regional headquarters, balancing
Maritime Forces Pacific (MARPAC), and allowing Maritime Command
HQ to concentrate on strategic issues. NDHQ itself has been restructured
several times. In addition, at NDHQ, a CF joint staff system was adopted in
1992, and the joint force headquarters system was put in place in 1994.

HiGHER ORGANIZATION FOR DEFENCE

Civil control of the CF is rooted in the parliamentary system. The Governor
General of Canada, as the Sovereign’s representative, is the Commander in
Chief of the CE Cabinet is responsible to Parliament for formulating and
implementing government policy, including defence and military policy.
The minister of National Defence, under the National Defence Act (NDA),
presides over DND and is responsible for the “management and direction” of
the CF and all matters related to national defence. The minister is assisted
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by two senior advisers, the deputy minister and the chief of the defence staff.
The deputy minister is appointed by the Governor in Council (that is, the
Cabinet) under the NDA but draws power and authority from other statutes,
such as the Interpretation Act and the Financial Administration Act. The CDS
draws authority from the NDA, section 18, which charges the CDS with
the “control and administration of the CF”, but “subject to the regulations
and under the direction of the Minister”. All orders and instructions of the
government to the CF are issued through the CDS, unless the Governor in
Council directs otherwise.*

LEGAL ASPECTS OF COMMAND

Through the National Defence Act Parliament has set out the basic law gov-
erning command in the CE However, command is exercised under the law
in large measure through traditional methods derived from the customs of
the service. Officers and non-commissioned members of the CF are, of course,
expected to exercise command prudently and to maintain “good order and
discipline” fairly. To understand the structure of the CF we need to appreci-
ate the legal basis for command, the special responsibilities and duties of the
CDS and subordinate officers, and the traditional methods for exercising
command in peace and war.

Primary authority rests with the Governor in Council to implement and
amplify the NDA by regulations for the “organization, training, discipline,
efficiency, administration and good government of the Canadian Forces.”
Under section 12(2) of the NDA, the minister has the power to regulate
the same matters but subject to any regulation made by the Governor in
Council and Treasury Board. The minister has the power to make regulations
governing who commands what and whom, but the “exercise” of command
is then in the hands of the designated commanders subject to law.

Subsection 18(1) of the NDA states that the Governor in Council may
appoint a CDS “who shall, subject to the regulations and under the direc-
tion of the Minister, be charged with the control and administration of the
Canadian Forces.” Furthermore, “command” of and in the CF is confirmed
as a military activity that flows through commissioned and non-commissioned
officers under section 18(2):

Unless the Governor in Council otherwise directs, all orders and instructions
to the Canadian Forces that are required to give direction to the decisions
and to carry out the directions of the Government of Canada or the

Minister shall be issued by or through the Chief of the Defence Staff.
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Although the CDS is subject to the minister’s direction in exercising
general powers, the responsibilities of the CDS are not delegated from the
minister. Moreover, the CDS has responsibility exclusive of the minister of
National Defence in three areas: powers in respect of which the CDS is not
subject to the direction of the minister, for example, in the promotion of
members below the rank of general;® in all matters related to “aid of the civil
power”;’ and in the conduct of military operations.

The CDS may assign some command and administrative responsibilities
to subordinate officers, who may in turn assign or allocate duties and respon-
sibilities to officers and members of the CF under their command.® Such assign-
ments or allocations are not to be confused with a delegation that in law cannot
be further delegated, for example, a CO’s jurisdiction to conduct summary
trials may be delegated to certain subordinate officers under QR&O 108.10.
The assignment of command is limited by regulation or custom of the ser-
vice (NDA, section 49). Specifically, commanding officers at every level
are always “responsible for the whole of the organization” they command
and cannot delegate “matters of general organization and policy; important
matters requiring the commanding officer’s personal attention and decision;
and the general control and supervision of the various duties that the com-
manding officer has allocated to others.™

THE CHAIN OF COMMAND

In the next chapter we explore in detail the principles and construction of
the chain of command — the chain of authority and accountability that
extends from the office of the CDS to the smallest element of the CF and
back to the office of the CDS. The chain is formed when the CDS assigns
a portion of the CDS’s authority to carefully selected subordinate commanders
immediately below the CDS and directly accountable to the CDS. Each of
these commanders in turn, and following established custom, assigns a por-
tion of their entrusted authority to subordinates directly accountable to
them. Thus the chain of command is formed. It is also a hierarchy of indi-
vidual commanders who take decisions within their linked functional for-
mations and units. The chain of command, therefore, is a military instrument
joining a superior officer — meaning “any officer or non-commissioned
member who, in relation to any other officer or non-commissioned member,
is by [the NDA], or by regulation or custom of the service, authorized to give
a lawful command to that other officer or non-commissioned member”'® — to
other officers and non-commissioned members of the CE No other person,
including ministers and public servants, is part of the chain of command,
nor does any other person have any command authority in the CE
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CIviLIANS IN DND
In 1992 DND employed about 32,000 civilians at NDHQ and in the com-

mands (but not in operational units). The majority of civilians work on
bases and stations throughout Canada, in research, technical or adminis-
trative positions. They are an important part of the “Defence Team”!! and
contribute their services in the management, scientific and professional,
administrative, foreign service, and technical categories, in more than 50 differ-
ent occupational groups and sub-groups. DND maintains its own civilian career
management system, focusing on matching employees’ developmental needs
with departmental needs. The defence staff is roughly 30 per cent civilian.

NATIONAL DEFENCE HEADQUARTERS

NDHQ), in Ottawa, combines DND’s corporate headquarters and CF strate-
gic headquarters. It is directed collegially by the deputy minister and the
chief of the defence staff. By virtue of its leadership diarchy, its functional
organization, and its trans-functional processes, NDHQ operates through a
series of committees.!?

¢ Defence Council (DC), the senior of these committees, is designed
to give the minister a forum for discussing items of current interest.
Defence Council is not a decision-making body. It is chaired by the
minister and is usually attended by the DM, the CDS, and group
principals.’

¢ Defence Management Committee, co-chaired by the DM and the
CDS, is the major departmental co-ordinating committee. It is advi-
sory in nature and considers all significant matters of policy, plans,
programs, and administration that require the approval of the minis-
ter, the DM or the CDS. Its membership consists of the vice chief of
the defence staff (VCDS), the deputy chief of the defence staff
(DCDS), group principals, and the commanders of Maritime
Command, Land Force Command and Air Command.

¢ Program Control Board (PCB), chaired by the VCDS and attended
mainly by the DCDS and the group principals, reviews all matters
involving the assignment of departmental and Canadian Forces finan-
cial, personnel, and materiel resources to approved projects and activ-
ities. Decisions are made on a consensual basis, and approved changes
within the authority of PCB are entered into the Defence Services
Program.!* Changes beyond PCB’s mandate are referred to the Defence
Management Committee.
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¢ The Daily Executive Meeting (DEM) is an informal early-morning
meeting intended to co-ordinate DND and CF responses to fast-
breaking developments. DEM is broken into two parts: part one deals
with intelligence, operations, and other military matters and is chaired
by the CDS; part two covers departmental matters, with the DM
taking the lead. The meeting is attended by the VCDS, group principals
and their key subordinates. Where required, direction is given by the

CDS and the DM to the DCDS and the group principals.

® Armed Forces Council is a CF advisory body, chaired by the CDS,
that brings together the collective military leadership to provide military
advice to the CDS. The membership includes the lieutenant-generals
and vice-admirals of the CE

NDH(Q RESPONSIBILITIES

NDHQ takes government policy, funding allocations, current operational
considerations, and other issues to provide

e defence policy advice to government;
e contributions to other government departments; and

o the strategic plan for the provision of combat-capable multi-purpose
forces for use as the Government of Canada directs."

NDHQ has always been organized on functional rather than process
lines. The operation of NDHQ is co-ordinated by the vice chief of the
defence staff, on behalf of the deputy minister and the chief of the defence
staff, through six major functional groups: operations, policy and communi-
cations, personnel, materiel, finance, and defence information services; and
by two special groups, the Chief of Review Services, and the Judge Advocate
General. The VCDS is the de facto chief of staff of NDHQ. The VCDS is also
the senior resource manager for the department and the co-ordinating author-
ity for inter-group activities. The VCDS acts for the CDS in the absence of
the CDS.

Five assistant deputy ministers — Policy and Communications, Personnel,
Materiel, Finance, and Defence Information Services — are accountable to
the DM and the CDS for the effective and efficient execution of the respon-
sibilities assigned to their respective groups.'® The deputy chief of the defence
staff is accountable to the CDS for the efficient and effective performance
of the operations of the CE!” The Chief of Review Services reports to both the
CDS and the DM and is responsible for providing independent and objective
assessments of the effectiveness, efficiency and economy of the CF and DND,
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as these qualities relate to performance of operations, programs or activities.
The Judge Advocate General superintends the CF military justice system
and is the senior legal adviser in DND and the CF, providing services and
advice in all legal matters. The Director General Public Affairs, whose office
came under scrutiny during our Inquiry, is responsible for both external and
internal communications and public affairs and reports to the DM and the
CDS through the assistant deputy minister (Policy and Communications).!8

ORGANIZATION OF THE CANADIAN FORCES

The CF consists of three components: the Regular Force, the Reserve Force,
and the Special Force. The Regular Force comprises officers and non-
commissioned members who are enrolled for continuing full-time military
service. The Reserve Force consists of officers and non-commissioned mem-
bers who are enrolled for other than continuing full-time service when not
on active service. The Special Force can be constituted by the Governor in
Council in an emergency or if considered desirable in consequence of any
action undertaken by Canada under the United Nations Charter, the North
Atlantic Treaty or any similar instrument for collective defence.!® The Special
Force does not exist at present.

All members of the CF are assigned, for purposes of administration and
discipline, to serve in a unit or other element of the CE, called a ship, squadron,
battalion, regiment, station, or any other appropriate designation in accor-
dance with the customs and traditions of the service.?’ The minister is the
only authority who can create “units or other elements” of the CE When a
unit or other element is established, the CF is notified by the CDS through
the promulgation of a Canadian Forces Organization Order (CFOO). The
CFOO details such things as role, command and control arrangements, and
administrative and disciplinary arrangements.?!

A formation is defined in the Queen’s Regulations and Orders as an ele-
ment consisting of two or more units grouped under a single commander
that has been designated a formation by or on behalf of the minister.?> The
role of a formation is assigned at the time of its creation. Units and other
elements, such as formations, are usually assigned to ‘commands’ on the basis
of a common grouping of like resources, e.g., army units and elements are
assigned to Land Force Command.

The major commands of the CF are Maritime Command, Land Force
Command (previously called Force Mobile Command), Air Command, and
Communication Command. The commanders of these commands report to
the CDS and are responsible for the day-to-day leadership and management
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of the forces assigned to them, their peacetime training requirements, and
their operational readiness. The commands function as force-generators,
meaning they must ensure their troops are assembled and properly equipped,
trained and tested, so that they are operationally ready for the tasks that
may be assigned to them by the CDS.? Maritime, Land, Air, and Communi-
cations commands, having produced the forces, do not usually continue
to command their troops once they have been deployed for an operational

task — instead, the troops are placed under the command of the CDS and
controlled from NDHQ.

ORGANIZATIONS RELEVANT TO
THE WORK OF THE INQUIRY

National Defence Operations Centre

The main command, control and information centre for military operations
is the National Defence Operations Centre (NDOC). It serves the CDS by
tracking operations in progress, maintaining information received, compiling
reports and returns from units, briefing senior officers and officials, and main-
taining operational communications with units and formations in Canada
and abroad. It is thus the information exchange facility between the CDS
and staff at NDHQ and units and formations deployed in the field. The
NDOC operates under the direction of the deputy chief of the defence staff,
the principal staff officer for operations in NDHQ, on behalf of the CDS. The
NDOC is made up of a joint staff, specially trained in operational planning
and control of deployed forces.? The Canadian Joint Task Force Headquarters
in Somalia passed information to NDHQ) through the NDOC.

Land Force Command

The role of Land Force Command (LFC) in 1992-93 was to provide general-
purpose, combat-ready land forces to meet Canada’s defence commitments.
The Commander LFC, a lieutenant-general, was accountable to the CDS for
the operational readiness of the command and for all aspects of training,
discipline, and administration of units, formations, and other elements under
command. Immediately subordinate to LFC were four geographic regions
commanded by major-generals. Land Force Central Area was one of the
regions and contained most of the land forces deployed to Somalia.”
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STRUCTURE AND ORGANIZATION OF THE CANADIAN FORCES

Area commanders are major-generals and are responsible to the Comman-
der LFC for the operational readiness of their troops and for all aspects of
training, administration, and discipline of units and formations under their
command. The role of Land Force Central Area (LFCA) in 1992-93 was to
generate general-purpose, combat-ready land forces for LFC in accordance
with assigned tasks,?® from assigned resources in Ontario.”” LFCA HQ in
‘Toronto was the superior headquarters of the Special Service Force.

The role of the Special Service Force (SSF), a brigade-sized formation
with its headquarters at Canadian Forces Base Petawawa in 1992-93, was to
provide general-purpose, combat-ready land forces in accordance with assigned
tasks.?® The Commander SSE, a brigadier-general, was responsible to the
Commander LFCA for the operational readiness of the SSF and for all aspects
of training, administration, and discipline for units under command. The
SSF HQ was the superior headquarters to the Canadian Airborne Regiment
before its departure for Somalia.

The senior Canadian military formation created and deployed for Opera-
tion Deliverance was Canadian Joint Force Somalia (CJES), commanded
by a colonel. The role of CJFS headquarters was to assist the commander
of the CJES in his duties.” The headquarters as of December 15, 1992 was
onboard the ship HMCS Preserver, which was situated near Mogadishu.
On January 8, 1993, the headquarters moved to the United States embassy
compound in Mogadishu.*

When given its assignment for Operation Deliverance, the CAR was
strengthened by the addition of other units and combat capabilities,* making
it a battle group (CARBG). Upon deployment to Somalia, the superior head-
quarters of the CAR became the Canadian Joint Force Somalia Headquarters
(CJES HQ). The mission of the CARBG was not yet established when it

arrived in Somalia.

The Organization of Army Units

The basic fighting component in the army is the unit. A unit is a self-contained
organization led by a commanding officer. Army units have a command and
control element, a combat service support element, and several operational
elements. Units are characterized by type as combat arms (armour, artillery,
and infantry), combat support arms (field engineers, signals, intelligence, and
tactical aviation), or combat service support (transport, maintenance, supply,
medical, dental, and military police). Combat arms units fight in contact
with the enemy; combat support arms units provide direct and indirect sup-
port to combat arms units; combat service support units serve a useful and
necessary purpose, but their fighting capability is limited to self-defence.
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Figure 3.5
Land Force Central Area Organization, 1992-93
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STRUCTURE AND ORGANIZATION OF THE CANADIAN FORCES

In the Canadian army order of battle, the major infantry unit is called a
battalion. It is led by a commanding officer, normally a lieutenant-colonel,
and consists of a number of sub-units called companies. By the fall of 1992,
the Canadian Airborne Regiment was a battalion-sized infantry unit. Its com-
panies were called commandos and were led by officers with the rank of major.
Companies or commandos usually consist of three platoons, each led by a
lieutenant. A platoon usually consists of three sections, each led by a sergeant.

In armour (tank), engineer and signal units, battalion-sized units are
called regiments, companies are called squadrons, and platoons are called
troops. In artillery units, battalion-sized units are referred to by number (for
example, Second Regiment, Royal Canadian Horse Artillery), companies are
called batteries, and platoons are called troops.

In operations for a particular mission and in training, units of one type
and sub-units of other types are often brought together; for example an
infantry battalion might be grouped with an armour squadron. This temporary
organization, larger than a battalion, is called a battle group. In preparation
for the deployment to Somalia, the CAR was augmented with additional
troops and became the Canadian Airborne Regiment Battle Group. It
included, in addition to the three airborne commandos, the service commando
and the headquarters commando integral to the CAR, an armour squadron
and a field engineer squadron.

The Chain of Command for Somalia

When orders are issued, the appropriate legal authority is vested in the
recipient to carry out those orders. Responsibility is not delegated. Each
commander in the chain of command is responsible for ensuring that orders
are carried out satisfactorily. The chain of command is hierarchical. Com-
manders at each level respond to orders and direction received from their
immediate superior commander and, in turn, issue orders and direction to
their immediate subordinates.

The chain of command in place before deployment of the CARBG to
Somalia began with the Chief of the Defence Staff and ran to the Commander
Land Force Command, to the Commander Land Force Central Area, to the
Commander Special Service Force, to the Commanding Officer of the
Canadian Airborne Regiment Battle Group. The chain of command in place
during the deployment to Somalia was different from the previous chain of
command. It began with the Chief of the Defence Staff and ran to the Deputy
Chief of the Defence Staff, to the Commander Canadian Joint Task Force
Somalia, to the Commanding Officer of the CARBG.
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Figure 3.8
CARBG Organization Chart
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COMMAND AND CONTROL DEFINED

The terms command and control, although closely related and often used
together, are not synonymous. These terms are important because they clearly
identify the limits of authority when command or control is delegated.
Command is the authority vested in an individual member of the armed
forces to direct, co-ordinate, and control military forces. The CDS exercises
command over the CE Subordinate commanders exercise command, under
the authority of the CDS, over their units or elements. Command is further
defined in the CF Joint Doctrine Manual in three levels: full, operational,
and tactical command.

Full command is the military authority and responsibility of a supe-
rior officer to issue orders to subordinates. It covers every aspect of
military operations and administration and exists only within national
services. No alliance or coalition commander has full command over
forces assigned to an alliance or coalition. In assigning forces to an
alliance or coalition, countries belonging to the alliance or coalition
assign only operational command. (Full command is sometimes
referred to as national command.)

Operational command is the authority of a commander to assign
missions or tasks, redeploy forces, and reassign forces. It does not
include responsibility for administration or logistics.

Tactical command is the authority of commanders to assign tasks to
forces under their command. It is narrower in scope than operational
command and is used primarily in maritime operations.

Control is the authority exercised by a commander over part of the activ-
ities of subordinate organizations or other organizations not normally under
command. Control is defined more specifically as operational, tactical,
administrative, or technical.?

Operational control is the authority of a commander to direct forces
assigned so that the commander can accomplish specific missions or
tasks, which are usually limited by function, time, or location; to
deploy units concerned; and to retain or assign tactical control of
those units.

Tactical control is the authority of a commander to give detailed
direction and control the movement of units necessary to accomplish
a mission or task.>

Administrative control is the direction or exercise of authority over
subordinates regarding administrative matters.
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e Technical control is control within certain specialized areas such
as medical or legal jurisdiction, parallel to but outside the chain of
command, for purely technical issues. Operational commanders can
override this control if it is seen to jeopardize the mission.

It is interesting to note, for example, that in Somalia the U.S. Commander
of UNITAF had operational control over the Canadian troops, but the
Canadian commander of the CJFS retained full and operational command
of those troops.

The Role of Commanders

Commanders have authority to issue legal orders to subordinates. They have
two principal responsibilities. Their primary responsibility is to achieve the
assigned mission. Commanders have the authority to direct the operations
of a formation, and they alone are accountable for the outcome. Second,
commanders must ensure the adequate welfare of the troops and that their
troops do not face needless hardship and sacrifice.”” Although commanders
are always responsible and accountable for every aspect of the units and ele-
ments under their command, they usually restrict their involvement to impor-
tant issues affecting their troops and leave routine issues to be resolved by
subordinate commanders or staff.

A commander is responsible and accountable for knowing and under-
standing the situation being faced, identifying and considering the options
available, developing a plan, informing subordinates, assigning missions,
tasks and resources to subordinates, and motivating, directing, and leading
troops.>® Commanders exist at all levels and are joined by degrees of authority;
hence the term chain of command. In the Canadian Airborne Regiment, the
commanding officer, the officers commanding the commandos (and equiv-
alents), the platoon commanders, and the section commanders were all com-
manders in their own right and empowered to receive and to issue orders.

The foremost principle of command is the concept of unity of command;
a single commander is vested with the authority to plan and direct operations.”’
The term ‘commander’ is applied to an individual placed in charge of a battle
group or formation. The term ‘commanding officer’ is used to identify a per-
son placed in command of a unit or other element whose organization
expressly calls for a commanding officer. The term ‘officer commanding’ is used
to identify a person placed in command of a sub-unit. To avoid ambiguity,
the term ‘commander’, when used in any other sense, is combined with the
level of command, for example, ‘platoon commander’.
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Ranks and Typical Appointments Within LFC

Rank
Lieutenant-General
Major-General
Brigadier-General
Colonel

Lieutenant-Colonel

Appointment

Commander Land Force Command
Area Commander

Brigade Commander

Area Chief of Staff

Battalion Commander

Major Company Commander
Captain Platoon Commander
Lieutenant Platoon Commander

Chief Warrant Officer Regimental Sergeant-Major
Master Warrant Officer Company Sergeant-Major
Warrant Officer Platoon Second-in-command
Sergeant Section Commander
Corporal’® Fully trained soldier

Private Trained soldier

DISCIPLINE

Members of the CF submit to the Code of Service Discipline as set out in
the National Defence Act. That code allows formal trials, by military tribunals,
of members of the CF and certain civilians and punishment of those convicted
of service or criminal offences. We discuss our findings on the subject of
discipline in Chapter 18 (Volume 2).

Order and obedience among members of the CF are accomplished through
training and discipline, especially self-discipline. Violations of routines, pro-
cedures or orders, if infrequent and considered to be minor in nature, rarely
merit use of the powers of punishment under the QR&O and are handled
by the appropriate non-commissioned officer or warrant officer. In such cases,
corrective action normally takes the form of additional supervised training
for the violator. Serious breaches of good order and discipline, on the other hand,
can lead to charges and punishments under the Code of Service Discipline.
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RELATIONSHIPS IN UNITS

Each unit consists of a combination of officers, warrant officers and other non-
commissioned members, grouped in accordance with a prescribed organiza-
tional structure. They work together to carry out their mission in accordance
with the orders and directions of their commanding officer.

THE ISSUING OF ORDERS

The chain of command converts orders into work as orders and instructions
flow downward. The normal medium for the transfer of orders from one level
to another in a unit is the orders group. This is the formal relationship for
transferring orders and information and usually takes the form of a meeting
of the commanding officer with direct subordinates and liaison personnel
from organizations affected by the CO’s orders. Orders are usually issued in
a prescribed pattern, beginning with the situation, followed by a statement
of the mission, the method of execution, and the necessary administrative
and logistics support; orders conclude with directions for command and con-
trol of the operation. At battalion level, commanding officers normally issue
their orders orally and may distribute written notes for confirmation and
verification. At company level, officers commanding normally issue their
orders orally. At platoon and section level, orders are almost always oral.

A unit of the CE by its very structure, also possesses less formal mechanisms
for passing information; for example, there is a customary pairing structure
in units whereby at each level of command, commissioned officers are advised
by non-commissioned members. A commanding officer with the rank of
lieutenant-colonel would normally have a chief warrant officer (CWO) as the
regimental sergeant-major. Sub-unit company officers commanding (majors),
would have master warrant officers as company sergeants-major, and platoon
commanders (captains or lieutenants) would have warrant officers as pla-
toon seconds-in-command. This pairing provides a balance of experience and
mutual respect at each level that allows for frank and confidential discussion
of the full range of issues affecting a unit or sub-unit.

The personnel in each unit are also segregated socially into three groups:
officers, warrant officers and sergeants, and corporals and privates. This gives
each group an opportunity to share ideas and experiences with peers, while
respecting the inherent differences of authority between ranks. It also gives
individuals an opportunity to relax away from the observation of their supe-
riors. While a unit is living in a non-operational setting on a CF base, this
segregation is formalized into the officers’ mess, the warrant officers’ and sergeants’
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mess, and the junior ranks’ club. During long periods of field training or,
in operations, if the unit remains in one location, similar institutions can be
created in temporary facilities, if circumstances and resources permit.

Authority in any unit or other element of the CF centres unequivocally
on the commanding officer. COs have the legal power to place subordinates
in harm’s way and to punish those who fail to carry out assigned tasks. The CO’s
experience, uniqueness, demeanour, conduct, and confidence all contribute
to leadership style. The CO’s authority to issue legal orders is unquestioned.
These conditions may contribute to what is called the loneliness of command.

On the other hand, the RSM, combining broad experience and easy
access to the CO, has relatively little authority but considerable power. In
keeping with the function of ensuring that the soldiers are well looked after
and that the unit is well disciplined and in good order, the RSM is free to
visit all parts of the unit lines. The RSM can resolve minor issues as they are
found or refer more serious concerns to an officer commanding or to the CO,
if the RSM believes it might affect the unit as a whole. The RSM is held in high
regard by all officers in the unit and is a role model for non-commissioned
members.

Chief warrant officer is the highest rank that can be achieved by a non-
commissioned member. Appointment of a CWO to be the regimental sergeant
major is considered the most prestigious appointment attainable by a non-com-
missioned member within the regimental family. Since relatively few RSMs
are appointed (only one in a unit at any time), those who reach this posi-
tion are treated with the highest respect. In a unit, the CO and the RSM
together form an imposing team, possessing both authority and power. They
are usually treated with a certain degree of circumspection by all, both inside
and outside the regiment. Their attitudes, priorities, likes, and dislikes are
often emulated by other members of the regiment, and in this sense they set
the tone for how the unit operates.

THE ROLE OF COMMAND AND STAFF

The term ‘command’ in the context of ‘command and staff’ is the authority
vested in a member of the CF to direct, co-ordinate, and control military
forces.” Orders and the appropriate delegated authority to act on those orders
flow down through officers and non-commissioned officers in the chain of
command. Command represents the executive authority to give direction.

Staff activities are the management activities associated with the executive
authority of the commander.
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The term ‘staff’ applies both to personnel who assist in planning and
preparing the orders that commanders wish to issue, and to those who assist
commanders in monitoring and controlling the actions taken by subordinate
units in executing those orders. Staff officers have no authority indepen-
dent of the commander and must not interfere in the relationship between
a commander and a subordinate commander. Staff must not reject requests
or proposals from a subordinate commander without the commander’s direc-
tion. Nevertheless, staff serve two masters. Although their final loyalty is
unreservedly to the commander, staff must work tirelessly to support subor-
dinate commanders and troops in the field.

Staff officers at all levels work (directly or indirectly) for line officers.
As a rule, staff size increases as the complexity of operations and the level
of organization increases. For example, a battalion may have only a few staff
officers, while a brigade may have many.

There are three types of staff: general staff, special staff, and personal
staff. General staff assist the commander in meeting the operational respon-
sibilities of command. They assist by preparing and issuing the commander’s
orders, arranging the support necessary to achieve the mission successfully,
and monitoring and co-ordinating current and subsequent activity. General
staff responsibilities are divided into six broad categories: personnel (G1),
intelligence (G2), operations (G3), logistics (G4), civil/military relations (G5),
and communications (G6). The prefix G is used when referring to a single
environmental force (land or air), N refers to maritime staff, and ] designates joint
staff — staffs supporting more than one environment. Thus staff of Canadian
Joint Force Somalia were designated with the prefix ] to denote the joint
nature of the force, which included HMCS Preserver, the Canadian Airborne
Regiment Battle Group, and air force resources. No matter what the desig-
nation, however, staff in each of the six groups perform the same functions.

G1 (or N1 or 1) staff assist the commander in personnel administration.
This includes planning for personnel replacements, manpower allocations,
promotions, course selection for individuals, and record keeping. They also
co-ordinate all areas related to the discipline and well-being of soldiers, such
as notifying next-of-kin; administering honours and awards; the provision
of pay, postal, medical, dental, chaplain, and legal services; public affairs; and
handling and administering prisoners of war.

G2 staff provide the commander with the intelligence needed to plan and
conduct operations. This includes, among many tasks, preparing intelligence
reports and summaries; co-ordinating the analysis of incoming information;
directing the interrogation of prisoners of war; and assisting in the planning
of deception, surveillance, and patrol operations.
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G3 staff assist the commander in planning, directing, supervising, and
co-ordinating operations. The G3 branch is the pre-eminent staff branch,
and all other staff effort must support its activities. Its activities include
preparing staff estimates; preparing and distributing operations orders and
instructions; co-ordinating (in consultation with other members of the staff)
movement, surveillance, deception and concealment, and nuclear, biological,
and chemical defence; liaison; electronic warfare; communications; engineer
support; fire support; and tactical aviation support.

G4 staff assists the commander in planning all the logistics aspects of a
proposed operation. This includes planning for the provision of supplies
(ammunition, fuel, rations, clothing, and other supplies); maintenance and
repair of all classes of vehicles and equipment; disposal policies; and the use
of transportation resources, including airlift, movement control services,
and administrative movement. The G4 staff has a large responsibility to
ensure that the commander’s mission is supportable and that logistics support
is co-ordinated to ensure that the logistics plan supports the development
and execution of the operational plan.

The G5 staff assists the commander by developing and executing plans
and policies related to local national authorities and the civilian popula-
tion. This includes gathering information on civilian/military matters and
determining the state of political, psychological, and economic factors and
their potential impact on planned operations. G5 also deals with liability
claims from civilians and provides advice to other staff branches on local
national issues.

The G6 staff assists the commander by developing and executing plans
and policies related to communication and information systems. This includes
developing procedures to identify, collect, process, present, and distribute
information needed to implement the commander’s plan.*

Special staffs provide a narrow or specialized type of advice, including legal,
medical, dental, religious, and public information. These staff often hold
designated appointments within a unit, formation, or other element and have
direct access to the commander on matters within their specialty, for example,
the regimental medical officer.

Personal staffs provide direct assistance to the commander in meeting per-
sonal needs and arranging work and visit programs; a personal staff may
include aides-de-camp, secretaries, drivers, and executive assistants.
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CONCLUSION

Although the CF appears to be a large and ponderous organization with an
endless set of rules, regulations and traditions, these elements are considered
necessary and have evolved over time, largely through trial and error, and pri-
marily during times of war. They are intended to provide a clear and easily
recognizable line for the exercise of authority and the chain of command.
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THE CHAIN OF COMMAND

MILITARY COMMAND, DISCIPLINE,
AND LEADERSHIP

Command, discipline, and leadership are the essence of the military
system. At the head of the system stands the commander, the officer
from whom all authority radiates. Traditionally, command is defined as the
legal authority to issue orders and to compel obedience. It must be clear in
law, organization, and execution. Thus, command, decision, and organiza-
tion are all highly integrated.! The chain of command describes a linked
system of officers in command of units and formations.

Military command is of course a human activity, fashioned by creative
imagination and therefore beset by the frailties of human nature. The oper-
ations of the armed forces place people in harm’s way and may demand that
they sacrifice their lives. Often soldiers follow their leaders willingly and
obey their orders even in the most trying situations. At other times, soldiers
have resorted to mutiny and resisted every effort to compel them. Although
command authority is usually reinforced by a code of military laws to main-
tain discipline, authority without sound leadership is rarely effective by itself.

Military leadership — the ability to gain the willing obedience of
subordinates — is an essential component of command. Personal courage,
integrity, sacrifice, a willingness to take difficult decisions, and “a clear sense
of personal responsibility” have characterized military leadership through-
out the ages. When this sense of responsibility is married to “a deep personal
understanding of the troops and their problems, a clear purpose, discipline,
and hard training”, soldiers have followed leaders without coercion.? War is
conducted in an environment of great personal danger, and orders alone may
not hold troops under fire, but respected leaders usually do.
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The most successful leaders, however, can accomplish little if they are
indecisive or if their decisions are flawed. Careful plans, the best weapons
and well trained troops are all wasted if the commander fails to employ them
wisely. Sound decisions may be the essence of command, but commanders
need sound training, proven staffs, and a balanced combination of logic and
intuition gained from experience. Without these aids, according to experienced
commanders, “an uncertain perspective, intuition, and the plausible will
dominate and action will tend to be haphazard or misdirected.”

Command decision begins from a clear perspective and careful analysis
of the circumstances in which the decision will be made. A commander’s
staff and subordinate commanders may help to assess any situation, but “[t]he
commander, by his own statement and analysis of objectives, fulfills his inescapable
obligation to provide unity of concept in the midst of diverse distractions, contradiction,
and paradox.”* Finally, however, the decision is left to the commander alone
and ultimately depends on the commander’s courage to make it and integrity
in taking responsibility for it.

Command includes choice and judgement and therefore involves ethics.
Traditionally, commanders are held “ethically responsible for what they do
precisely in terms of what they promise to do and not to do. Specifically,
soldiers are ethically responsible for observing the code of ethics they agreed
to uphold when they acquired special membership in the profession of arms.”
In the CF, this ‘code’ is implicit in the custom of the service® and enforced
by the Code of Service Discipline,” and it applies to all officers and non-
commissioned members. For commanders, however, it carries special meaning.

Although all persons are ultimately responsible for their own fate, military
service in effect transfers individual choice from subordinate to superior.
Moreover, the effects of command carry risks for those who are obliged by
law to obey commands and orders. Commanders therefore must, through
intellect, training, and experience, understand the reasons for and the con-
sequences of their actions or inactions. Furthermore, commanders may be
called upon to explain and defend their choices in terms of both the Code
of Service Discipline and what society perceives as right and wrong.

The chain of command in the CF is, first, an authority and account-
ability chain from the office of the CDS to the lowest element of the CF
and back to the office of the CDS. It is also a hierarchy of individual com-
manders who take decisions within their linked functional formations and
units. The chain of command, therefore, is a military instrument joining a supe-
rior officer — meaning “any officer or non-commissioned member who, in
relation to any other officer or non-commissioned member, is by [the National
Defence Act], or by regulation or custom of the service, authorized to give a
lawful command to that other officer or non-commissioned member”® — to
other officers and non-commissioned members of the CE No other person,
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including ministers and public servants, is part of the chain of command,
nor does any other person have any command, authority in the CE

The chain of command in the CF, beginning with the CDS, is composed
of commanders who have different degrees of authority. An officer com-
manding a command is usually a general officer appointed by the CDS. The
Commander Land Force Command is an example. Commanding officers
are appointed to command units and elements of the CF, and their terms of
reference are drawn from their superior’s orders, custom, and regulation. An
officer who is appointed to command a sub-unit or sub-element of a major
unit, such as a commando in the Canadian Airborne Regiment, is usually
referred to as an ‘officer commanding’.

The major difference between these appointments is that commanders
of commands, commanding officers, and officers commanding all have grad-
uated powers of punishment and other powers drawn from the National
Defence Act (NDA) and regulations. Commanders of commands have powers
prescribed by regulation, extending to the “exercise [of] command over all
formations, bases, units and elements allocated to the command™ and cer-
tain other powers, such as the power to convene courts martial.!® On the
other hand, commanding officers and officers commanding have authority
only over their units and sub-units and lesser powers under the NDA.!"

In the CE the term commander can be used generally to describe any offi-
cer who is appointed to a position of command of a command, unit, or element
of the CE In this report, the term commander is used in this general sense
to refer to officers in any command appointment.

Where our report refers to actual establishment positions in the CE
the more exact term is used. For example, we refer to officers commanding
CF commands as ‘commanders of commands’ and officers commanding units
or elements of the CF as ‘commanding officers’. Where we refer to individ-
ual officers commanding CF commands, their rank and name are used, for
instance, LGen Gervais, Commander Land Force Command. Similarly, when
we refer to particular commanding officers, the individual is identified by rank
and name, for instance, LCol Morneault, Commanding Officer, CAR.

Commanders give direction to members of the CF and subordinate com-
manders by issuing lawful commands and orders, which subordinate com-
manders are compelled to obey. These lawful orders originate in the NDA
as amplified in regulations, principally the Queen’s Regulations and Orders
(QR&O). Orders can take several forms. For example, the CDS may issue
CF-wide orders. Examples of these include Canadian Forces Administrative
Orders (CFAOs) and Canadian Forces Organization Orders (CFOOs).
Commanders of commands may issue command-wide orders, and commanding
officers might issue orders applicable throughout their units. Often, comman-
ders and commanding officers issue so-called ‘standing orders’ and ‘routine
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orders’ covering routine matters such as the duties of guards and sentries.
All these orders, notwithstanding their method of transmittal, have the force
of a direct order from the issuing commander.

During operations, commanders at all levels issue orders to their troops
and subordinate commanders to give effect to their plans. These orders may
be issued in writing or orally, depending on the urgency of the situation, the
level of command, and the complexity of the operation, among other things.
In the army, a commander may bring subordinates together and give orders
in what is called an ‘orders group’. Again, regardless of the method used to give
orders, they are orders from the authorized commander and must be obeyed.

Members of the CF are not required to obey any orders or directions
issued to them by anyone other than superior officers of the CE On the other
hand, every person who disobeys a lawful command of a superior officer may
be guilty of an offence under the NDA."2 This stipulation defines account-
ability in the CF — subordinate to superior — and is reinforced by section 129
of the NDA which states that “any act, conduct, disorder, or neglect to the
prejudice of good order and discipline is an offence.” Moreover, the fact of
enrolment in the CF (section 20, NDA) places an individual under the pro-
visions of the Code of Service Discipline and requires that individual to act
in conformity with the norms of good order and discipline. Members of the
CE, therefore, are always required to obey lawful orders and are always liable
to be called to account by their superiors, whether they are under specific
orders or not.

The chain of command functions within the CE Appointment of an
officer to command a command, unit or element of the CF confers special
responsibilities on that officer because it requires the officer to train, disci-
pline, and administer the forces under command. Several aspects of the cus-
tom of the service distinguish superior officers appointed as commanders
from all other superior officers. First, such appointments are usually limited
in time. Second, the organization of units provides for a clear hierarchy of
officers and non-commissioned members so that a commander is usually the
only lawful source of commands and orders within a particular unit or other
element.

This status is emphasized by the fact that officers appointed as commanders
have special powers, such as the power to authorize officers or other ranks
to lay charges under the Code of Service Discipline and special powers of
punishment, only while they hold that appointment. Also, under the cus-
tom of the service and regulation, commanding officers are held directly
accountable and responsible for the performance of their units and formations.
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Officers appointed to command CF commands, units, and formations have
special responsibilities under regulations. Among other things, commanding
officers at every level are “responsible for the whole of the organization”
they command and cannot delegate “matters of general organization and
policy; important matters requiring [the commander’s] personal attention and
decision; and the general control and supervision of the various duties that
the commanding officer has allocated to others.”'* It is our understanding that
an officer commanding a command and all other senior commanders have
in custom, and by analogy with QR&O 4.20, the same or similar responsi-
bilities as a commanding officer. These responsibilities and the additional
powers given to commanders under the NDA and regulations demand their
unqualified diligence in the performance of their duties.

While officers are always accountable for the units under their command,
it would be unusual for a superior officer to bypass immediate subordinate com-
manders to issue orders directly to units or individuals. Nevertheless, both
the custom of the service and the NDA compel superior officers — inside
or outside the extant chain of command — to take corrective action when-
ever they believe subordinates have issued illegal orders or endangered their
troops and when they observe acts contrary to good order and discipline.
Therefore, although the organization of the CF into units and other elements
provides for a logical way to issue orders, maintain discipline, conduct opera-
tions, and assess accountability, it is not sacrosanct.

THE LEGAL ASPECTS OF COMMAND

The law governing command authority in the CF is prescribed in the NDA
and in regulations. Primary authority rests with the Governor in Council
for the “organization, training, discipline, efficiency, administration, and
good government of the Canadian Forces” (section 12). The minister, under
section 12(2), also has the power to regulate the same matters but is subject
to Governor in Council and Treasury Board primacy. Command of and in
the CF, however, is a distinct activity, separate from these general categories.

The legislative aspects of command are addressed in two provisions.
Section 18(1) of the NDA states that the Governor in Council may appoint
a chief of the defence staff “who shall...subject to the regulations and under
the direction of the Minister, be charged with the control and administration
of the Canadian Forces.” “Control and administration” must be interpreted
as the military notion of full command, subject only to the prerogatives of
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the Queen of Canada, the NDA, and the direction of the minister. Furthermore,
command of and in the CF is confirmed as a military activity that flows through
officers and non-commissioned members of the CF by section 18(2):

Unless the Governor in Council otherwise directs, all orders and instructions
to the Canadian Forces that are required to give effect to the decisions

and to carry out the directions of the Government of Canada or the
Minister shall be issued by or through the Chief of the Defence Staff.

The NDA provision regarding command states that “[t]he authority and
powers of command of officers and non-commissioned members shall be as
prescribed in regulations.”® One of the regulations implementing this statu-
tory provision is QR&O 1.13. It is a regulation made by the Governor in
Council and states that the CDS may assign some of the CDS’s powers to assis-
tant deputy ministers of DND who are officers of the CF:

Where any power or jurisdiction is given to, or any act or thing is required
to be done by, to or before the Chief of the Defence Staff, the Chief of
the Defence Staff may, on such terms and conditions as he deems neces-
sary, assign that power or jurisdiction to, or authorize that act or thing to
be done by, to or before an officer [of the CF] not below the rank of major-
general holding [an associate or assistant deputy minister appointment]
at National Defence Headquarters...and, subject to any terms or condi-
tions prescribed by the Chief of the Defence Staff, that power or jurisdiction
may be exercised by, or that act or thing may be done by, to or before
that officer (emphasis added).'

QR&O 1.14, 1.15, and 1.16 empower the CDS to authorize anyone (offi-
cer or civilian) holding a position of assistant deputy minister to exercise
powers or jurisdiction of the CDS under regulations made by the Treasury
Board, the Governor in Council, or the minister.'” Thus, the law allows
civilian assistant deputy ministers to exercise certain responsibilities of the
chief of the defence staff, although with limitations. Assistant deputy min-
isters have no right to act in the place of the CDS without the CDS’s authority.
In any case, these individuals are expressly excluded from acting in areas
dealing with rank and structure of the CF, aid of the civil power, code of ser-
vice discipline, and any aspect of operations or the chain of command of
the armed forces.!® These provisions provide only for the delegation of the
powers of the CDS to civilian assistant deputy ministers in the non-command
areas of policy, finance, and materiel.

Thus, the chain of command — the linked military system of authority and
accountability in the CF — can be described in two ways. First, it is a hierar-
chy of individual commanders beginning (and ending, ultimately) in the office
of the CDS. Whereas the CDS serves at the pleasure of the government, com-
manders serve only at the pleasure of the CDS. Second, the chain of com-
mand is also an organizational hierarchy of functional formations, units, and




CHAIN oF COMMAND

elements together constituting the CE These formations, units and elements
exist only at the pleasure of the minister of National Defence, and none has
any permanent life or legal status beyond the CF as a ‘single service’.

The Code of Service Discipline is applicable only to members of the CF
except in special circumstances. Therefore, not only are civilians normally not
subject to the orders of military persons, but members of the CF are not in any
way subject to orders issued to them by civilians. Even the minister is not in the
chain of command. The minister has no authority to issue orders to the CF
except through the CDS and then only within prescribed limits. As Brooke
Claxton once remarked during his long term as defence minister, “The chain
of command flows from the commander-in-chief...in Canada the Governor
General, down to the lowest recruit.... The minister is not in the chain of com-
mand; nor should he issue orders any more than he should wear a uniform.”"

The chain of command in the CF as set out in the NDA and regulations
is unambiguous. Beginning with the CDS, it links superior officers of the
CF to every individual member of the CE The NDA stipulates how lawful
orders are to be passed down in the CF; that is, from superior to subordinate
members. The regulations compel subordinates to obey any commands and
orders that are not manifestly illegal. Furthermore, the law, regulations, and
custom of the service imply that superior officers will oversee carefully the
execution of lawful commands, orders, and directions, for to do otherwise
would be prejudicial to good order and discipline within the CF and a dere-
liction of duty.?’ The chain of command therefore defines accountability
and responsibility within the CE, because it indisputably links individuals
with authority and responsibility to other individuals with lesser levels of
authority and responsibility.

THE CHIEF OF THE DEFENCE STAFF
IN THE CHAIN OF COMMAND

The chief of the defence staff is obviously distinct from every other officer of
the CE This position encompasses several unique (and overlapping) duties
and responsibilities as leader of the Canadian Forces and as the government’s
military adviser. This is the officer who connects the armed forces to the
government and the government to the armed forces. No CDS should attempt
to force a military solution on the defence minister or the Cabinet, but nei-
ther can the CDS temper advice to satisfy partisan political interests. But no
CDS is ever a neutral messenger, because a principal duty of the CDS is to
give the government sound apolitical military advice and then to ensure
that the government’s decisions are carried out by the Canadian Forces.
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In reality, the relationship between any CDS and the government is not
set by rules, but rather is defined by the confidence each has in the other.
The government must have confidence in the integrity of the advice offered
by the chief of the defence staff, and the CDS must have confidence in the
government’s defence policy. Furthermore, the CDS must weigh government
policy against the responsibility to support the members of the CF and to
protect them from undue harm. Where confidence is absent on either side,
civil/military relations suffer; this in turn has negative consequences for
control over the armed forces and accountability.

Although it is not so stated in the NDA, the CDS is the de jure and
de facto commander of the CF, and officers look to that person for command
decisions. The CDS is responsible ultimately for the CF and for the duties
that the incumbent delegates to subordinate commanders. The CDS cannot
stand apart from the chain of command without breaking the chain of author-
ity and accountability in the armed forces. Furthermore, because the CDS
is the link between Parliament and the CF, any separation of the CDS from
the commanders and units in the field reduces civil control over the military.
Unity of command, therefore, is an essential part of civil/military relations,
more important, perhaps, than a mere prerequisite to military discipline and
efficiency.

The CDS shares responsibility for national defence with government
leaders. In both law and custom, the CDS has duties to Canada and to the
members of the CF that transcend the line between the preferences of the
government and military operations. No CDS can acquiesce in policies that
might recklessly endanger national defence or the lives of service personnel.
The chief of the defence staff is by statute responsible for the control and
administration of the CF at all times, and these professional duties cannot be
compromised. The CDS is responsible for providing appropriate but apolitical
advice to ministers and for carrying out wide-ranging duties without regard
for partisan politics. It is possible, therefore, that the competing nature of the
CDS’s duties could bring that individual into conflict with the government’s
opinions, policies and interests. Certainly, any chief of the defence staff would
want to avoid such a situation, but, at the same time, whoever occupies that
office must compromise neither political neutrality nor responsibility to
Canada or the CF simply to avoid a confrontation.

Parliament demands that the Canadian Forces be commanded by offi-
cers who are accountable to Parliament. The system of command of the CF
in peacetime, crisis, and war is therefore an essential component of national
civil/military relations. If the system of command is not precise, then account-
ability and parliamentary control of the armed forces will be diminished.
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MILITARY CULTURE AND ETHICS

he culture and ethics that inform the Canadian military are important

to an understanding of the events that took place in Somalia. While
a series of isolated incidents may seem unrelated on the surface, they may
also reflect deeper institutional shortcomings regarding ethical matters and
underlying cultural attitudes regarding duty and accountability.

This chapter briefly explores some elements of Canadian military culture
and ethics as a background to our inquiry into the experience of the Canadian
Forces in Somalia.! The specific focus is three aspects of military life: its
corporate separateness from society, changes in the nature of military
professionalism, and the role of ethics in the military.

SEPARATENESS

Common to most modern military organizations is the notion of being
different from the rest of society. The Canadian military is no different from
other armed forces in feeling a consequent separateness from society. In
1869, William Windham described armed forces generally as “a class of men
set apart from the general mass of the community, trained to particular uses,
formed to peculiar notions, governed by peculiar laws, marked by peculiar
distinctions”.? According to a recent DND statement of the Canadian military
ethos, the Canadian military sees itself as “a distinct sub-set of the entire
Canadian fabric”.?

This notion of corporate separateness flows from the distinctive mandate
of the CF to maintain the security and defend the sovereignty of Canada, if
necessary by means of force. Unlike other professions in our society, the CF
can be called on to ensure the very survival of Canada.
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Moreover, the service to be performed by Canada’s military is total,
involving what British General Sir John Hackett has called the “clause of
unlimited liability” — or loss of life:

The essential basis of military life is the ordered application of force under
an unlimited liability. It is the unlimited liability which sets the man
who embraces this life somewhat apart. He will be (or should be) always
a citizen. So long as he serves he will never be a civilian.*

The concept of unlimited liability in defence of national interests dis-
tinguishes members of the military profession from other professions.
Furthermore, the military allows for the lawful killing of others in the perfor-
mance of duty. Moreover, the responsibility of military leadership permits the
sacrifice of soldiers’ lives in order to achieve military objectives. The stark
and brutal reality of these differences from normal society has traditionally
been a distinguishing feature of military life, contributing to a sense of sepa-
rateness — even superiority — in relation to the civilian population.

Distinctive Culture

As a result of its distinctive mandate and the need to instil organizational
loyalty and obedience, most military organizations develop a culture unto
themselves, distinguished by an emphasis on hierarchy, tradition, rituals and
customs, and distinctive dress and insignias. The separation between civilian
and military society in Canada, as in other countries, is also maintained by
physical and social space. For example, military bases are located for the
most part in relative isolation, such as Petawawa, Ontario, and Gagetown,
New Brunswick. Military activities are centred on the base, which discourages
interaction with civilian society. Single men and women live on the base, while
many married personnel live nearby in the town, which sometimes seems an
extension of the military base. Most Canadian military operations since the
Second World War have been overseas on NATO and UN missions, keeping
elements of the CF distant from the Canadian public.

Regimental Culture

The military culture of a nation is made up of sub-cultures. The Canadian army
has regimental divisions reflecting geographic and linguistic divisions in Canada,
for example — western anglophone (PPCLI, Princess Patricia’s Canadian Light
Infantry), central and eastern anglophone (The RCR, The Royal Canadian
Regiment), and central francophone (Royal 22¢ Régiment, or Royal 22nd Regi-
ment, often referred to in English as the ‘Vandoos’). These territorial divisions
define areas of recruitment, training and residence for regimental members.
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A recent DND board of inquiry noted that the “regimental system forms
a strong subculture within the CF that is a pervasive and often unforgiving
milieu within which all combat arms and most other Army personnel live their
daily lives.” This regimental sub-culture provides a common bond uniting
its members. According to MGen (ret) Dan Loomis, the regiment is a pseudo-
kinship organization.® It is often referred to as a family and, according to
another analyst, its essence is tribal and corporate rather than instrumental
and bureaucratic.’

One is considered a member of a regiment for life. This link continues
throughout a member’s career in the military and after retirement. According
to MGen Loomis, “The Regimental Family permeates all facets of one’s life
from pseudo-birth as a new member to death.” Regiments influence the
career advancement of members through the administration of career assess-
ment and recommendations to promotion boards at NDHQ. Within each
regiment, there is a horizontal infrastructure of messes, and ‘paternal’ guidance
is provided by a senior advisory organization, often known as the ‘senate’, made
up of regimental ‘elders’.

A vertical chain of command within the regiment ensures that discipline
is maintained and that information flows freely through the system. However,
this can also lead to an attitude among officers of looking after only their own.
DND’s recent board of inquiry concerning Canbat 2 (investigating the seri-
ous breakdown of discipline during the CF mission in the former Yugoslavia)
noted that

there was a widespread tendency for all personnel in the chain of com-
mand to concern themselves almost exclusively with their own subordi-
nate commands. The command structure of ‘A’ squadron was reticent to
concern itself with anything which occurred in the Engineer Sqn and
vice versa. Although Army culture has inculcated officers and [senior]
NCOs not to overlook a fault, there has been a growing tendency not to
meddle in the affairs of others.’

The corporate nature of army culture may also lead to a sense of exclu-
siveness and an apparent tendency to justify disrespect for authority outside
the group. The same board of inquiry noted that at the unit level in the army,
“there has been too often the tendency to ignore criticism which comes
from outside of one’s own unit or the chain of command”.!°

It is a well accepted axiom that a soldier’s regiment is his family. Many
studies of battlefield stress and why soldiers fight have reinforced the notion
that a soldier will risk his life for his comrades and for the honour and sur-
vival of his regiment. This issue is fraught with emotion. Many officers
and soldiers spend their entire lives in a single regiment and they naturally
become blind to many of its faults. Criticism of one’s regiment, especially
from an outsider, is tantamount to blasphemy and is not tolerated.!!
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In addition, information that could tarnish the reputation of the regiment
may be deliberately hidden.!? “‘Whistleblowing’ is frequently perceived as
counter to the corporate nature of the military. Similarly, revealing wrong-
doing to outsiders, particularly civilians, is by nature suspect.

It is understandable that a soldier would want to keep any news of wrong-
doing within his regiment. The concept of family is strong and it is rein-
forced daily. As a parallel illustration, if one has an alcoholic sibling one
does not go out into the street and announce it to the world... in the mili-
tary this concept of washing dirty linen entre nous can actually work
against the chain of command if it is applied with too much rigour.'

While unit loyalty is essential for armed conflict, smaller group loyalty
can also undermine disciplinary authority. Walls of silence can be erected to
protect a unit member. “Not only might a schismatic group of this kind foster
and maintain inappropriate norms, but by assuring anonymity through norms
of group loyalty and by imposing severe sanctions for violations of the soli-
darity norm, it can facilitate acts of subversion and defiance.”™*

CHANGES IN THE NATURE OF
MILITARY PROFESSIONALISM

Similar to professions such as medicine and law, the military controls the
education, training, and socialization of its members by means of its own
specialized training programs, including schools. The educational format is
determined by the military, which defines content, means, methods, and
planning, with minimal influence exercised by the student. In the Canadian
army, for example, regiments make up the basic organization of the land
force, providing the institutional framework for the career training and
advancement of individuals after they have completed basic training."’

The CF trains its junior officers for the major commands (Maritime, Land
Force, Air), and support services together in a single institution — the Royal
Military College of Canada. In addition, the Canadian Forces Command and
Staff College in Toronto and the Canadian Land Force Command and Staff
College in Kingston provide developmental training for future senior officers
of the Canadian Forces.

These training programs are designed to impart professional standards of
knowledge, skill and competence in addition to core military values. Instruc-
tion in ethics is not formalized or presented to officers early in their careers.!¢
As well, programs in military ethics and values are taught by instructors with
a divergence of credentials and without service-wide standards or objectives
to guide them.
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A common assertion in the military is that the profession of arms has a
long tradition, with a high and exacting standard and inherent nobility derived
from the nature of war and the conditions of service. Traditionally, soldiers
are expected to possess military virtues in all facets of their lives. This is
inherent in the idea that the military is not a job but a way of life. For the
military, performance expectations are believed to be higher than for civilians
and include the notion that individual soldiers should serve as a symbol of
all that is best in the national character.

A man can be selfish, cowardly, disloyal, false, fleeting, perjured, and
morally corrupt in a wide variety of other ways and still be outstandingly
good in pursuits in which other imperatives bear than those upon the
fighting man. He can be a superb creative artist, for example, or a scien-
tist in the very top flight, and still be a very bad man. What the bad man
cannot be is a good sailor, or soldier, or airman. Military institutions thus
form a repository of moral resource that should always be a source of
strength within the state.!”

In order to fulfil these moral obligations, the military must promulgate
and enforce explicit rules derived from formal ethical standards, hold person-
nel accountable for following minimal standards of duty and conduct demanded
by these rules, and sanction or even punish those who fail to do so.

Civilianization and Bureaucratization

A major factor that has influenced the concept of professionalism within the
Canadian military is a shift toward ‘civilianization’. This has been accompa-
nied by the introduction of occupational values as opposed to the traditional
institutional values of the military. American observers noticed this change
after the World War II, attributing it mainly to changes in the technology of war.

Technological trends in war-making have necessitated extensive com-
mon modification in the military profession.... The changes in the military
reflect organizational requirements which force the permanent military
establishment to parallel other large-scale civilian organizations. As a
result, the military takes on more and more the common characteristics
of a government or business organization. Thus the differentiation between
the military and the civilian is seriously weakened. In all these trends the
model of the professional soldier is being changed by ‘civilianizing’ the mili-
tary elite to a greater extent than the ‘militarizing’ of the civilian elite.!®

This raised concern among military analysts that officers, in particular, were
acquiring skills and an orientation characteristic of civilian administrators
or political leaders."
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These occupational values are thought to have emerged in Canada
because of increased job specialization, a decline in the perceived importance
of the combat arms, the introduction into the military of civilian manage-
ment principles, and bureaucratic rationalization. These elements were noted
after unification in 1968, but became a significant concern only after the
amalgamation of Canadian Forces headquarters and departmental headquarters
in 1972. It was claimed that a traditional perception of military service as a
calling or vocation, made legitimate by broadly based national values, had
given way to a subjective definition of military service as an occupation in
the labour market, involving the performance of work for civilian forms of
rewards under specified contractual conditions.?

The post-World War II Canadian military has also been affected by
increased levels of bureaucracy. This is related to the maintenance of the army
during peace time. In the CF, the majority of enlisted personnel are engaged
in technical and administrative roles rather than in purely military endeavours.?!
They form part of a complex defence bureaucracy, which resembles the tra-
ditional pyramid model of a combat organization in form but not in spirit.?
Bureaucratization has been seen by some traditionalists as a threat to the
military’s distinctiveness in society because of its replacement of traditional
standards of military leadership with managerial principles.?? Officers were
seen to be in danger of becoming mere managers of human and materiel
resources. Military analysts noted a dichotomy between two sets of skills and
attitudes: the heroic qualities of loyalty, unity, obedience, hardiness, and
zeal versus the managerial, oriented toward coping with the larger political
and technological environment.?

These changes may have influenced standards of accountability. Owen
Parker has written rather critically that “occupationalists in the professional
military devote substantial effort to ensuring that nothing untoward or unflat-
tering can ever be attributed to them: if blame can be deflected elsewhere
then that course should be followed”.? If true, this may have a significant
effect on the obligation to report difficulties.

ETHICS IN THE CANADIAN MILITARY

According to one CF document, it is generally accepted that there are three
elements to military ethics:

There is a military ethos which can best be understood as a general state-
ment of what we serve in terms of the spirit of the profession. There is ethics
or military ethics which is usually used as a title of the various components
or facets of the military ethos, such as obedience, courage and so
on. Finally there is the code of military ethics which contains obligatory
statements of duty and responsibility.?®
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Although the Canadian military does not have a standardized ethical
code, professional ethics are considered in basic military documents such as
the officer’s commission and oath, the enlisted member’s contract and oath,
the law of armed conflict, the code of service discipline, the National Defence
Act, and, of course, the Canadian constitution.

When soldiers become non-commissioned or commissioned officers, they
freely enter into a moral and legal contract that imposes professional duties
and standards. The texts of their commissions and oaths establish broad para-
meters, such as the vow to discharge the officer’s duties of office faithfully.

It is only logical for soldiers to be aware of their ethical obligations and
to have an ability to perform them. In this regard, some have promoted the
adoption of a code of ethical conduct for the military: “One needs a very clear
statement of the ethical obligations that one ought to observe if one is to be
expected to behave ethically.””” Canadian authors such as LCol (ret) Charles
Cotton and Maj A.G. Hines have proposed various ethical statements of
purpose for the Canadian military.® The Australians maintain that soldiers
cannot truly be held ethically responsible for obligations unless they are
aware of them.” They believe that a formalized code of military ethics is
one of the surer ways of informing members of the profession of their ethical
obligations as professionals.

In Canada, the Oath of Allegiance is the soldier’s code of moral obliga-
tion. The obligations of enlisted personnel and officers are similar. In addition,
the oaths for officers and enlisted personnel provide the formal foundation
for an officer’s greater authority and responsibility.> However, an officer
solemnly swears to discharge duties, while the enlisted member swears to
obey orders of officers in the ranks above. Even though only the enlisted
oath explicitly requires obedience, some authors have argued that all soldiers
have the same obedience duties.*! Officers also have a greater responsibility
to disobey or dissent that may compete with the basic duty to obey.

Teaching of Ethics in the Canadian Forces

Training in ethics in the Canadian military forms one component of the
education received by officers and non-commissioned members of the CE
There has been some concern regarding the difference in training received
among the ranks, particularly among the lower ranks. Formal ethics educa-
tion is evidently uneven between commissioned officers, non-commissioned
officers and non-commissioned soldiers.

Before 1992, the recruiting, training and education system in the CF
provided training for officers, up to and including the rank of major, on how
to command and lead subordinates, ethics and professionalism, as well as
control and supervision.
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Since 1992, ethics training has received considerable attention and has
been modified to include specific lectures on ethics, the Canadian military
ethos, and qualities such as loyalty, honesty, integrity, dedication, and courage.
These courses are often structured as a liberal arts university course might
be, delving into the complexities of ethical concepts and examining topics
such as moral obligation, the moral basis of traditional military values, and
the study of codes of honour. Ethics training and development occupy an
important place in the Staff College curriculum.

Before 1992, training provided to non-commissioned members, up to
and including the rank of warrant officer, examined definitions of truth,
duty, bravery, integrity, loyalty, and courage. Post-1992 training added more
on ethics and the development of personal and military values.’ Non-
commissioned officer training suggests that military ethics are subsumed
under the law of war (now called the law of armed conflict). The law of war
is based on The Hague conferences of 1899 and 1907, the Geneva conferences
of 1929 and 1949, and numerous separate pacts and treaties. It establishes
the conditions of war and the rights of non-combatants, prisoners of war,
the wounded and the sick.”

Since 1993, a variety of additional training and educational programs
has also been introduced to employees at the Department of National Defence
and to members of the CE According to a briefing note prepared for the chief
of the defence staff, the primary rationale for these changes is “the ethical/
political imperative that the composition and the culture of our military
must reflect the population that it serves”.>* Subjects include Aboriginal
awareness, cultural values, and ethics. Another initiative is the defence ethics
program which has been in place since the late 1980s. Its major elements
are “ethics awareness and education, the development and enhancement of

core values, and the provision of practical advice on ethics in the workplace”.?
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CIVIL-MILITARY RELATIONS

In Canada, as in most liberal democratic states, civil control of the mili-
tary means the control of the armed forces by civilians elected to Parliament
acting in accordance with statutes passed by that legislative body. This prin-
ciple is distinctly and conceptually different from the notion of civilian
control of the military, which may mean control by anyone not enrolled in
the armed forces, such as public servants.

CiviL CONTROL OF
THE CANADIAN ARMED FORCES

Civil control is intended to ensure that decisions and risks affecting national
defence and the employment of the Canadian Forces are taken by politi-
cians accountable to the people rather than by soldiers, officials, and others
who are not. In practice, therefore, the Cabinet collectively, under the direc-
tion of the prime minister, is responsible and accountable to Canadians to
control the Canadian Forces (CF) in all respects.

Canadians entrust the federal government with the responsibility to
prepare defence policy and to provide reasonable assurance that the armed
forces are able to defend the nation. However, the delegation of these respon-
sibilities to the government of the day is limited. Governments do not have
unrestricted control over the CE Rather, Canada’s constitutional arrange-
ments and laws provide a set of checks and balances meant to control the
authority of the government, the armed forces, and the civil bureaucracies.
In effect, responsibility for formulating defence policy and implementing and
administering that policy is shared among the governor general; the prime
minister; the minister of national defence, the chief of the defence staff
(CDS), and, in a narrow sense, the deputy minister of national defence.!
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Customs and norms, evolved from history and now inherent in the rela-
tionship between politicians and soldiers, together with certain explicit laws
and regulations, usually protect society from the armed forces and from any
attempt by the government to use the armed forces for partisan purposes.
Generally, politicians and military officers perform different, but complemen-
tary, roles in planning for national defence and controlling the armed forces.
That is to say, the law gives politicians control over matters affecting the
establishment, provision, and use of armed forces, while officers are allowed,
under the direction of ministers, to control matters more strictly military. Such
military matters include force standards and doctrine, discipline, organizing
units and formations, certain promotions, and the direction of field opera-
tions. There is a narrow space between what is a civil and what is a mili-
tary responsibility, but it is sufficiently wide to permit ministers and officers
to adjust to political and military circumstances without either party crossing
inappropriately into the other’s domain.

ORGANIZATION FOR NATIONAL DEFENCE

Civil control of the armed forces is based in law. The National Defence Act,
supplemented by regulations — principally the Queen’s Regulations and Orders
(QR&O) — governs almost all aspects of civil-military activity in Canada.’
Moreover, all subordinate arrangements for defence organization, levels of
authority, and the relationships between politicians, officers, and officials
are also subject to the laws and regulations governing national defence and
its public administration. Few meaningful discussions, reforms or changes
in arrangements for civil control of the CE command authority, or defence
administration can be advanced without reference to the act and regulations.
The act clearly establishes two broad areas of jurisdiction that determine
the parameters and relationships between the civil authority and the CFE. The
first area concerns the organization of the defence department and relations
between civil authorities and military officers. The second concerns military
organization and command and the specific powers of military authorities.
The Canadian defence establishment comprises two separate entities:
the Department of National Defence (DND) and the CE This distinction
is important and has a long history. Legislation governing the three separate
armed services always referred to the army, navy, and air force as “the armed
forces of Her Majesty”, strongly implying that the armed forces are distinct,
even from the government. Parliament carried this terminology into the
National Defence Act (NDA) when it consolidated the separate service acts




CIVIL-MILITARY RELATIONS

in 1950.% Furthermore, during the 1950 debate on the NDA, parliamen-
tarians specifically separated the department from the armed forces by orga-
nizing the act into two “parts”.* When the services were unified in 1968, this
separation remained.

After the Canadian Forces Headquarters and the bureaucratic staffs of
DND were amalgamated in 1972 to become National Defence Headquarters
(NDHQ), officers and officials began to refer to the CF and DND as if they
were one entity. This error prompted the Judge Advocate General (JAG) to
declare in 1988 that “a major confusing factor for those dealing with the
two national defence organizations [the CF and DND] is the integrated struc-
ture of NDHQ”, which left the impression that the two entities were simply
branches of one organization. Concluding that the inference was wrong, the
JAG noted that “to refer to DND and the Canadian Forces as if they were
the same organization is incorrect and has significant legal consequences.”

THE DEPARTMENT OF NATIONAL DEFENCE

DND is a department of government authorized under Part I, section 3 of

the NDA:

There is hereby established a department of the Government of Canada
called the Department of National Defence over which the Minister of
National Defence appointed by commission under the Great Seal shall
preside.

Part I of the act relates only to DND; the remaining parts relate to the
CE The department, like all other federal departments, is managed by a
department head, the deputy minister, who directs a civilian staff. The DM
is guided by various acts and regulations that assign responsibility for the
financial control of the budget and management of departmental public
servants.®

The Canadian Armed Forces

The CF is clearly shown to be separate from DND in Part I1, section 14 of
the NDA:

The Canadian Forces are the armed forces of Her Majesty raised by Canada
and consist of one Service called the Canadian Armed Forces.

Part II of the NDA provides direction on the composition, organization, com-
mand, and administration of the armed forces. Parts IV through IX prescribe
the Code of Service Discipline. Indeed, except for Part I, all other parts of the
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NDA apply only to members of the CF (except in unique circumstances),
further distinguishing the CF from DND.

Also, whereas DND is a single entity — a department — without other
elements, the NDA states that “[t]he Canadian Forces shall consist of such
units and other elements as are from time to time organized by or under the
authority of the minister.”” Under QR&O 2.08(1 ), the minister may authorize:

(a) the establishment of commands and formations; and

(b) the allocation to commands and formations of such bases, units and
elements that the Minister considers expedient.®

The Administration of National Defence

Clearly, officials in DND and officers of the CF must co-ordinate their activi-
ties and co-operate to fulfil the directions and policies of the government.
However, the broad organization of the defence establishment and its man-
agement processes must not interfere with the government’s capacity to
maintain effective direct control of the armed forces. Furthermore, because
command in the CF provides special powers to individuals over Canadian
citizens and carries with it specific responsibility to use deadly force in the
defence of Canada, command authority and accountability in the armed forces
must be unambiguous and exercised according to law.

The CF and DND are unique among government agencies and depart-
ments in that neither has a stated statutory purpose. The employment of
the Canadian Forces, except for “aid of the civil power”, provided in Part XI
of the National Defence Act, is at the discretion of the Crown.? Therefore, the
government of the day must choose how it wishes to use the Canadian Forces.
This condition places special responsibilities on the government and Parlia-
ment to give clear direction to the CF and to oversee its activities carefully.

In practical terms of command and administration, how the defence
establishment is structured — as one entity or two — has significant con-
sequences as well for civil control of the armed forces. That is not to say
that the relationship between the CF and DND is immutable. However, when
the statutory structure of the CF and DND is changed by administrative fiat,
civil-military relationships can become dangerously confused. Unrectified,
such confusion can lead to situations where no one is sure of who has authority
over whom and who is accountable within the defence establishment for
policy, command, and administration of the CE What the law makes clear,
bureaucratic practices may make ambiguous.
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THE DECISION MAKERS

An understanding of the laws governing the key actors and the relationship
between them is central to any discussion of the exercise of power and policy
outcomes in Canada’s national defence. It is also important to understand
that any change in the distribution of responsibilities and authority and the
relationship between the key actors in the defence establishment may have
significant consequences for the formulation of defence policy, command of
the CF, and defence administration. Therefore, any suggestions for reform
or changes in relationships between the minister, the CDS, and the deputy
minister must be made with reference to the NDA, and only after careful
analysis of the impact of such reforms on civil-military relations.

The statutory position of and relationships between the minister of
national defence, the deputy minister, and the chief of the defence staff are
established principally by the National Defence Act. The minister and the
deputy minister are appointed by the Governor in Council under “Part I,
Department of National Defence” of the NDA, while the CDS is appointed
by the Governor in Council under “Part II, The Canadian Forces”.

The Minister of National Defence

As noted earlier, section 3 of the NDA establishes the “Department of
National Defence over which the Minister of National Defence...shall pre-
side.” The NDA provides, under section 4, that the minister “holds office
during pleasure, has the management and direction of the Canadian Forces
and of all matters relating to national defence”. Generally, the minister’s powers
fall into three main groups:

(a) those exercised by virtue of the minister’s constitutional position as
aminister of the Crown, such as making submissions to the Governor
in Council and advising the Cabinet on defence matters;

(b) those of a legislative nature, such as making regulations within
the minister’s powers or under the authority of an act of Parliament,

e.g., subsection 12(2) of the NDA; and

(c) all other powers vested in the minister by or under various acts of
Parliament, e.g., the Aeronautics Act, the Visiting Forces Act, and the
NDA, including the minister’s power under the NDA to manage
and direct the Canadian Forces and the CDS.
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Section 12(2) provides that the minister, subject to any regulations made by
the Governor in Council, may make regulations for the “organization, training,
discipline, efficiency, administration and good government of the Canadian
Forces”. However, the minister “does not have power to make regulations”
when “there is express reference to regulations made or prescribed by the

Governor in Council or the Treasury Board in respect of any matter”."

The Chief of the Defence Staff

An important distinction between Part I and Part I of the NDA clearly sets
the CDS apart from the minister and DND. Specifically, section 18(1) of
the NDA states:

The Governor in Council may appoint an officer to be the Chief of
the Defence Staff, who shall...subject to the regulations and under the
direction of the Minister, be charged with the control and administration
of the Canadian Forces.

The powers of the CDS are derived from the NDA and regulations (princi-
pally, the QR&O, volumes [, II, and I11). As noted, the CDS is subject to the
direction of the minister in the exercise of general powers, but the duties of
the CDS are not delegated from the minister. The CDS has responsibility
exclusive of the minister and deputy minister of national defence in three areas:

(a) Those powers in respect of which clearly the CDS is not subject to
direction by the minister or the deputy minister. QR&O articles 204
and 205 are examples of regulations that imply that the power given
to the CDS is not subject to the direction of the minister. Under
those articles, the rate of pay of a general officer is, within the annual
ranges prescribed by Treasury Board, “as determined from time to time
by the Chief of the Defence Staff on the basis of merit.” In this case,
the CDS will be influenced strongly by the deputy minister in respect
of the financial resources available and other financial implications,
but the ultimate decision must be that of the CDS.

(b) Powers given to the CDS in a form that, of necessity, implies that the
CDS is not subject to the direction of the minister or the deputy
minister in exercising those powers. For example, Part XI, section 278
of the NDA allows the CDS to call out “in aid of the civil power”
such part of the Canadian Forces as the CDS considers necessary.
Here Parliament has specifically placed reliance on the opinion of the
CDS, and it is that opinion, not that of the prime minister, the minis-
ter of national defence, or the deputy minister, that is critical. In
forming an opinion the CDS will, of course, consider various factors
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such as operational and financial requirements. As the senior military
officer the CDS is the best judge of the former but may seek the
deputy minister’s advice on the latter. Although the CDS will even-
tually form an independent opinion, the views of the prime minister
and the minister of national defence are undoubtedly influential, as
the CDS must retain their confidence.

(c) Powers that concern purely military matters, such as the conduct of mili-
tary operations within political, financial or foreign policy restraints
imposed by the government.!!

Thus, there is an organization known as “the department”, which is
primarily civilian, over which the minister “presides”. There is a separate
organization known as the “Canadian Forces”, which is under the control
of the CDS. Whereas the minister has different statutory powers in respect
of both organizations, the statutory powers of the chief of the defence staff
apply only to the CF and those of the deputy minister only to DND.

It is important to note also that the minister has the “management and
direction” of the Canadian Forces, whereas the CDS, “under the direction
of the Minister”, has the “control and administration of the Canadian Forces”.
The distinction between “management” and “administration” is not clear.
But what is clear is that Parliament chose to vest “control” of the Canadian
Forces directly in the chief of the defence staff, subject only to the “direction”
of the minister.

There have been suggestions that the National Defence Act should be
amended to state that the CDS has “command” of the CF — the word com-
mand being generally synonymous with “control” but emphasizing more
strongly the authority to be exercised over a military force. Such suggestions
have never gone far, however, because the “Command-in-Chief...of all...
Military Forces [is] vested in the Queen”,'? and changing the status of the
CDS might raise complicated constitutional questions regarding the role of
the governor general.

The Deputy Minister

Section 7 of the NDA provides for a “Deputy Minister of National Defence
who shall be appointed by the Governor in Council.” The act is silent, how-
ever, about the DM’s authority in matters of defence policy and administra-
tion. Generally, the deputy minister has powers only regarding the department,
and they are usually only those related to powers vested in the position by
acts of Parliament. That is, the deputy minister’s authority is derived from acts
such as the Financial Administration Act and the Interpretation Act, including
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regulations made under those acts. The DM’s position and relationship with
the minister and the CDS are governed by section 23(2) of the Interpretation
Act, which reads in part:

Words directing or empowering a minister of the Crown to do an act or
thing, regardless of whether the thing is administrative, legislative, or
judicial or otherwise applying to him by his name of office, include (a) a
minister acting for a minister; (b) the successor of that minister; (c) and
his or their deputy. Nothing in this paragraph (2) (c)...shall be construed
to authorize a deputy to exercise any authority conferred on a minister to
make a regulation

Thus the deputy minister may have, subject to authority delegated by
the minister, substantially the same powers as the minister. Nevertheless,
the main powers of the deputy minister of DND that are conferred by statutes
relate primarily to financial management and the direction of civilian person-
nel. Some individuals believe that because deputy ministers act at times as
the ‘alter ego’ of ministers and because, generally, they can exercise any power
assigned to them by ministers, the deputy minister of DND has near unlimited
authority over any defence matter, including operational decisions of the CE

Such an argument is invalid for several reasons. First, ministers of national
defence do not exercise total control over every aspect of defence policy, because
the chief of the defence staff has statutory responsibilities under the National
Defence Act, including “control” of the Canadian Armed Forces. Therefore,
because in some respects the minister does not control the CF, a deputy min-
ister of DND obviously cannot exercise control over the Canadian Forces
or the chief of the defence staff. Second, according to some authorities, where
a minister presides over two distinct departments, “officials from one depart-
ment cannot act for and on behalf of the minister presiding over [the other]
department.”® If that is so, given that the CF and DND are two separate
entities, the deputy minister of DND would be precluded from acting for
the minister in the management and direction of the Canadian Forces. Third,
it is also argued that ministers cannot delegate “serious” duties that Parliament
intends them to fulfil and can delegate to an official only powers and duties
that are “incidental and appropriate to [the] functions” of that official.* The
management and direction of the armed forces are certainly serious matters,
and military planning and operations are never “incidental” functions of
public servants. Fourth, members of the CF are not public servants subject
to the direction of public service leaders, and the DM has no authority over
them. Finally, the law states clearly that orders and directives to the CF must
be issued by the CDS which means, of course, that the DM cannot issue
orders to the CE
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In addition to these inherent legal limitations, other limitations to the
authority of the deputy minister over the Canadian Forces have their roots
in custom. By long established custom, the deputy minister of DND does
not exercise the powers of the minister in respect of matters of an operational
nature or having to do with military discipline. A legal opinion was given
by the Judge Advocate General in 1961 to the effect that, although the
Interpretation Act did in law permit the deputy minister to direct the former
chiefs of staff of the three services in the control and administration of the
services, it is a well established departmental custom that such legal power
should be exercised only in relation to procurement, defence property, and
civilian personnel, or where there are serious financial implications.

CONCLUSION

Civil control of the armed forces and the relationship between political and
military leaders is a critical issue. Canadians generally are unaware of the
significance of this political responsibility until serious issues about the
behaviour of members of the Canadian Forces and the Department of National
Defence become public. In 1994, however, a Special Joint Committee of the
Senate and the House of Commons reported that “whatever our individual views
on particular issues of defence policy or operations, there was one matter on
which we agreed almost from the beginning — that there is a need to strengthen
the role of Parliament in the scrutiny and development of defence policy.”s
We explore this matter further in later chapters.
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THE MILITARY JUSTICE SYSTEM

In our earlier discussion of themes we identified discipline as an essential
aspect of military operations. Few professions are as dependent on discipline
as the military. Ensuring appropriate discipline within the CF entails, in
part, using the military justice system to enforce laws, standards and mores
in a corrective and, at times, punitive way.

The military justice system is separate from the civilian justice system.
The Code of Service Discipline, set out in the National Defence Act, estab-
lishes the standards of conduct expected of members of the CE The conduct
is enforced in part through a system of service tribunals, the military substi-
tute for civilian courts. In essence, the military justice system complements
the civilian justice system to accommodate — in theory, at least — the
unique operational demands of the military.

However, the military justice system in place during the Somalia deploy-
ment, and largely still in place today, exhibited serious deficiencies. These
deficiencies contributed to disciplinary problems before and during deploy-
ment. Just how the military justice system contributed to these problems
is analyzed in depth in Volume 5, Chapter 40. In this chapter we describe
the system to provide a context for this later discussion of deficiencies.

THE JUDGE ADVOCATE GENERAL

The National Defence Act provides for the Governor in Council to appoint a
Judge Advocate General (JAG).! The act does not require the Judge Advocate
General to be an officer or other member of the CE However, in practice,
the Governor in Council has always appointed a CF officer to the position.
The Judge Advocate General is, “in addition to those duties and functions
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devolving upon him by virtue of the National Defence Act, responsible to
the Minister for such legal matters pertaining to the Canadian Forces as the
Minister may direct”.?

The Judge Advocate General performs several roles:

(a) in a judicial capacity, superintending the CF military justice system,
including courts martial;

(b) as the senior legal adviser to the CF, providing legal advice associated
with the command, control, management, and administration of the
CF and its activities;

(c) as senior legal adviser to the Department of National Defence,
providing departmental legal advice and services; and

(d) managing and directing the Legal Branch of the CF, consisting of
about 80 regular force legal officers and 50 reserve force legal officers.?

Each of these major roles involves multiple duties. For example, the role
of superintending the military justice system requires the JAG to control
the provision of legal advice and services to the military justice system; ensure
the efficient planning, organization, staffing, directing, and administering of
the courts martial and summary trial processes; and provide qualified legal
officers to act as prosecutors and defending officers at courts martial. The
specific duties associated with the four main roles are set out in an annex to
this chapter.

The Judge Advocate General has direct contact with senior political,
departmental, and military officials. Within National Defence Headquarters
(NDHQ), the Judge Advocate General has direct contact with the minister,
deputy minister, chief of the defence staff, vice chief of the defence staff,
deputy chief of the defence staff, assistant and associate assistant deputy
ministers, branch chiefs, and directors general. Outside NDHQ, the Judge
Advocate General has direct contact with the commanders of commands and
formations.* The Judge Advocate General also works with federal, provin-
cial, and municipal governments on legal matters affecting the CF and the
Department of National Defence.’

MILITARY POLICE

Military Police (MP) are an essential part of the military justice system.
There are now about 1,300 Security and Military Police (SAMP) positions
in the CF — about 2 per cent of the CE® The percentage in the U.S. Army
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is considerably greater, at about three to four per cent of its military forces.’
Some CF military police are attached to bases, units or NDHQ. Others form
platoons in each of the brigades, but they could be deployed as separate units.

One of the central roles of the MP is to maintain law and order within
the CF, including the enforcement of the criminal law and the Code of
Service Discipline. MP investigate possible violations of the Code of Service
Discipline and report violations to the appropriate military authorities. This
‘routine policing’ mandate is vast and occupies the most time and resources
in the administration of military policing.

Military Police also have limited responsibilities with respect to the
enforcement of civilian law. As discussed below, MP have the powers of
peace officers. This gives them some authority, beyond that granted by the
National Defence Act, to enforce civilian law. In this role, MP may also become
involved in civilian law enforcement matters by agreement with civilian
authorities.

In addition to their role in the military justice system, MP perform impor-
tant combat functions. These include tactical and administrative movement
control; route signing and traffic control; reception, custody, and control of
prisoners of war or detainees; control of refugees; and all aspects of security.
We acknowledge that MP performing these operational functions must form
an integral part of the field formation and function under the operational chain
of command. However, such an arrangement for Military Police engaged in
providing police support to the military justice system may not afford adequate
protection from command influence and thus may well undermine their
effectiveness.

A 1996 report recommended several changes to the operational focus,
command and control, and services provided by MP8 The recommendations
included the creation of alternative reporting lines to the CDS or deputy
minister in certain cases to protect the integrity of investigations and a reduc-
tion in garrison policing. The report also proposed minor changes to the
current structure, functions and accountability framework of MP.

Military Police Powers’

Military police personnel are “specially appointed persons” under section 156
of the National Defence Act.'® As such they have the power to arrest,!! inves-
tigate,'” and use force in certain circumstances.®> Military Police do not,
however, have the power to lay charges (even charges for criminal offences)
under the Code of Service Discipline.!* Only an officer or non-commissioned
member authorized by a commanding officer to lay charges can lay a charge.!s
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Military Police personnel are also “peace officers”® under section 2 of
the Criminal Code. Section 2 defines peace officers to include officers and non-
commissioned members of the CF appointed for purposes of section 156 of
the National Defence Act. The definition also includes any officer or non-
commissioned member performing duties prescribed by the Governor in
Council as being of such a kind that they “necessitate” the person having peace
officer powers. In the QR&O,!” the Governor in Council prescribes the
duties that necessitate peace officer powers as any lawful duties performed
as a result of a specific order or established military custom or practice related
to any of the following:

(a) the maintenance or restoration of law and order;
(b) the protection of property;

(c) the protection of persons;

(d) the arrest or custody of persons; or

(e) the apprehension of persons who have escaped from lawful custody
or confinement.

When acting as peace officers, military police have the powers of arrest
set out in section 495 of the Criminal Code.'® They can also lay charges in
civil courts without the concurrence of the commanding officer.

The Security Orders for the Department of National Defence and the
Canadian Forces describe the jurisdiction of the Military Police as follows:

7. MP are the primary police force of jurisdiction and exercise police
authority with respect to:

a. persons subject to the Code of Service Discipline, without regard
to their rank, status or location; and

b. any other person, including civilian employees, dependants, visitors
or trespassers, in regard to an event, incident or offence, real or
alleged, which occurs or may occur on or in respect to defence estab-
lishments, defence works, defence materiel or authorized Canadian
Forces programmes, activities or operations.

8. Prior to exercising police authority off a defence establishment, MP
must first satisfy themselves that some other police agency does not have
a right of primary jurisdiction. A connection, or nexus, to the Service is
an essential prerequisite. In the absence of such a nexus, police authority
should only be exercised by MP with the concurrence of the appropriate
civil authority. Police authority is clearly distinct from the implicit duties
and responsibilities of any good citizen.
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9. Where an offence has been committed in Canada by a person sub-
ject to the Code of Service Discipline outside of a defence establishment,
the matter should be dealt with by the appropriate civilian authorities,
unless a Service connection, or nexus, is apparent. In these latter cases, the
matter may be considered a Service offence and dealt with accordingly.

10. NDA, Section 70, provides that certain offences shall not be tried
by a Service tribunal in Canada. When an offence which should be dealt
with by civil authorities is reported to MP, it shall be the responsibility
of the appropriate MP or of a security adviser to ensure that the incident
is expeditiously reported to the appropriate crown prosecutor or civil
police. Subsequent MP enquiries will normally be conducted parallel to
or in concert with any civil police investigation. Such incidents will, in
any event, be documented by means of an MP report. Should the civil
authority fail to act in such an instance, then an MP enquiry will be com-
pleted and recorded to the extent deemed necessary by the appropriate
security adviser. Should the circumstances so warrant, local authorities will
be advised of the outcome of MP inquiries conducted separately from
those of the civil authority. Where appropriate, an information may be
sworn. Outside of Canada, MP will investigate and report in accordance
with international agreements and practices."

The CF uses the military justice system whenever possible.? For persons
subject to the Code of Service Discipline, the Military Police are “using the
military disciplinary system whenever legally possible”,”! whether the conduct
occurred on or off DND property. Similarly, the Security Orders for the
Department of National Defence and the Canadian Forces state:

MP shall not resort to the indiscriminate use of the civilian courts in
dealing with persons subject to the Code of Service Discipline, when it
would be more appropriate to permit a commanding officer to deal with
such persons in a Service proceeding.”

Military Police Independence

The Security Orders for the Department of National Defence and the Canadian
Forces state:

MP form an integral part of CF organizations and are operationally respon-
sible to their commanders and commanding officers (COs) for the
provision of effective police and security services. Specialist advice and
technical direction, on these services, is provided by security advisers
within their respective organizations.”

Military Police are clearly members of the unit or other element of the CF
in which they serve. In other words, MP are not part of a chain of command
outside the normal chain of command. A recent Police Policy Bulletin reinforces
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this position: the Military Police “are subject to orders and instructions issued
by or on behalf of Commanders.”? Furthermore, “police and investigative
functions must be conducted in such a manner to, within the law, support
the Commander’s legitimate operational mission.”” Another section states:
“Specially Appointed Persons [i.e., the Military Police] and Commanders
share a common interest of maintaining discipline and reducing the incidence
of crime and criminal opportunities. Specially Appointed Persons must there-
fore be the agent of their Commander and his community in the attainment
of this goal.”?¢

However, significant links to National Defence Headquarters remain.
The Military Police are “technically responsive” to NDHQ:¥

MP assigned to bases, stations and CF units are under the command and
control of the appropriate commanders or commanding officers (CO) of
those bases, stations or units. Still, when performing a specific policing
function related to the enforcement of laws, regulations and orders, they
are also technically responsive to NDHQ/DG Secur [Director General
Security] and D Police Ops [Director Police Operations].??

“[Slignificant or unusual incidents having criminal, service or security impli-
cations” must be reported to NDHQ.?” The Director General Security is
the department’s senior security and police adviser and is responsible for the
“technical direction, coordination and supervision of all security and police
matters in the CF and DND.” DG Secur in turn is responsible to the deputy
chief of the defence staff.

A new police policy published in 1994, after the Somalia deployment,
deals with the reporting requirements of Canadian military police employed
as part of a multi-national force: “[ TThe senior Canadian Military Police mem-
ber appointed as a SAMP [Security and Military Police] Advisor of a Canadian
Contingent deployed overseas shall be at least a Warrant Officer notwith-
standing the size of the Canadian Contingent.”! The SAMP adviser is to
“ensure that all investigations involving members of the Canadian Contingent
are conducted in accordance with DND Police Standards and Policies.”??
Furthermore, “all incidents involving Canadian Contingent members which
would be reportable if they had occurred in Canada, must be reported to
D Police Ops.” A copy of all reportable incidents that have been investigated
must be sent to the D Police Ops.*

Widespread communication outside the chain of command is also encour-
aged: “To facilitate the resolution of matters related to police and security
inquiries, lateral and vertical channels of communication are authorized
between military police at all levels”.* In addition, Military Police Investigation
Reports (MPIR) of more than “local significance” are sent to NDH(Q.35
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NDHQ approval is required before an investigation can be stopped. One
police policy bulletin provides that military police must notify the senior local
military police person if “aware of an attempt, by any person, to influence
illicitly the investigation of a service or criminal offence.”®

REGULATIONS AND ORDERS

The National Defence Act empowers the Governor in Council, the minister
and the Treasury Board to make certain regulations. The Governor in Council
and the minister can each make regulations for the “organization, training, dis-
cipline, efficiency, administration and good government of the Canadian
Forces and generally for carrying the purposes and provisions™’ of the act into
effect. Treasury Board can make regulations “prescribing the rates and con-
ditions of issue of pay and allowances of officers and non-commissioned
members and for forfeitures and deductions”.’® Regulations made under the
act are normally published in the Queen’s Regulations and Orders for the
Canadian Forces.*® The word orders in the title of the QR&O refers to orders
made by the chief of the defence staff.*

HISTORY OF THE MILITARY JUSTICE SYSTEM
IN CANADA

The Canadian military justice system is based on the military justice system
of the United Kingdom. Until the National Defence Act first came into effect
in 1950, British statutes governed military discipline in the Canadian Army
and in the Royal Canadian Air Force (RCAF). Canada’s Militia Act* (1927)
and Royal Canadian Air Force Act* (1940) provided that the Army Act of Great
Britain and the Air Force Act of the United Kingdom applied to the Canadian
Army and the RCAF respectively. A Canadian statute, the Naval Service Act*
(1944), dealt with naval discipline. However, almost all discipline provi-
sions in the Naval Service Act closely resembled the British provisions.*
Today the CF military justice system is governed solely by Canadian law.
However, the main features of the system — types of offences, basic powers

of trial and punishments — closely resemble the British system that formerly
applied to the CE
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- THE CODE OF SERVICE DISCIPLINE AND
RELATED PROVISIONS

The Code of Service Discipline consists of Parts IV to IX of the National
Defence Act:

Disciplinary Jurisdiction of the Canadian Forces (Part V)

Service Offences and Punishments (Part V)

Arrest (Part VI)

Service Tribunals (Part VII)

Mental Disorder Provisions (Part VII.1)

Provisions Applicable to Findings and Sentences after Trial (Part VIII)
Appeal, Review and Petition (Part IX)

In this section we examine these parts and discuss provisions of the act that
do not form part of the code but are nonetheless integral parts of the military
justice system — for example, release from custody pending appeal and search
warrants.

Disciplinary Jurisdiction of the CF
(Part IV of the National Defence Act)®

Persons Subject to the Code of Service Discipline

The National Defence Act sets out who can be tried by a military tribunal for
an alleged service offence under the Code of Service Discipline.* (A service
offence includes offences against the Criminal Code of Canada or other federal
statute.*”) Members of the regular force are subject to the Code of Service
Discipline 24 hours a day. Members of the reserve force are subject to the Code
only while on military service or at certain other times specified in the National
Defence Act. These include being in or on a vessel, vehicle or aircraft of the
CF or on any defence establishment or work for defence. Civilians can also
be subject to the Code of Service Discipline — for example, if they are
dependants accompanying members of the CF serving abroad.*

Place of Offence

Under the Code of Service Discipline all service offences committed outside
Canada and most committed in Canada can be tried by service tribunals.
The only exceptions are certain offences committed in Canada — murder,
manslaughter, certain sexual offences, and abduction offences under sec-

tions 280-283 of the Criminal Code.* These can be tried only by civil courts.
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Place of Trial

The National Defence Act states that a service tribunal may, in or outside Canada,
try a person subject to the Code of Service Discipline.”® However, under inter-
national law, before such a trial can be held in another country, that country
must normally consent. The consent is usually set out in a ‘status of forces agree-
ment’. For example, the jurisdiction of CF tribunals in North Atlantic Treaty
Organization countries is prescribed in the NATO Status of Forces Agreement.’!
The United Nations usually obtains the agreement of the host country to allow
national contingents of United Nations peacekeeping forces there to exercise
disciplinary and criminal jurisdiction over their own troops. However, as usually
happens with peace enforcement missions, neither the United Nations nor
Canada had a status of forces agreement with Somalia.

Limitation Periods and Double Jeopardy

Except for a few very serious offences,’? the limitation period for prosecuting
offences at a trial by service tribunal is three years. However, the limitation
period does not apply to trials of a CF member by a civil court. For example,
a civil court may try a charge of theft under the Criminal Code after the
three-year period, but the same offence can be tried only within the three-year
period as a service offence under section 130(1) of the National Defence Act.
When a service tribunal convicts or acquits a person of an offence, no civil court
in Canada, and no other Canadian service tribunal, can try that person again
for the same or a substantially similar offence. As well, when a civil court or
a court of a foreign state convicts or acquits a person of an offence, no ser-
vice tribunal can try that person for the same or a substantially similar offence.*?

Service Offences and Punishments

(Part V of the National Defence Act)

Service Offences

Part V of the act specifies various service offences for which a person sub-
ject to the Code of Service Discipline can be tried by a service tribunal.** Some
of these offences are not criminal or otherwise punishable in civilian life —
for example, desertion, talking back to a superior, and showing cowardice
before the enemy.” Members of the CF in Canada are also subject to trial
under the Code of Service Discipline for Canadian criminal law offences
committed in Canada.’® The Supreme Court of Canada has described the
Code of Service Discipline as follows:

Although the Code of Service Discipline is primarily concerned with
maintaining discipline and integrity in the Canadian Forces, it does not
serve merely to regulate conduct that undermines such discipline and
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integrity. The Code serves a public function as well by punishing specific con-
duct which threatens public order and welfare. Many of the offences with
which an accused may be charged under the Code of Service Discipline...relate
to matters which threaten public order and welfare. For example, any act or
omission that is punishable under the Criminal Code or any other Act of
Parliament is also an offence under the Code of Service Discipline.”’

Persons subject to the Code of Service Discipline can also be tried by Canadian
service tribunals for offences against the criminal law of any country in which
they are serving.’® Unlike most Canadians, CF members remain subject to
Canadian criminal law even while outside Canada.’® Thus, Pte Brown and
MCpl Matchee were charged with second degree murder (an offence under
section 235(1) of Canada’s Criminal Code) for the death of Shidane Arone
in Somalia on March 16, 1993.%

Punishments

The National Defence Act sets out the punishments that can be imposed for
service offences. Punishments depend on the tribunal and the offence,’ and
may include death, imprisonment for two years or more, dismissal with disgrace
from Her Majesty’s service, imprisonment for less than two years, dismissal
from Her Majesty’s service, detention, reduction in rank, forfeiture of seniority,
severe reprimand, reprimand, fine, or minor punishments.® The death penalty
still exists for several military offences, such as a commander acting traitor-
ously in action or a soldier showing cowardice before the enemy.®* Sentences
of death were carried out against 25 Canadian soldiers in the First World War
and one during the Second World War.% There have been no executions in
the CF since then.

Part V of the National Defence Act also deals with substantive law® —
for example, the definition of parties to offences, the effect of ignorance of
the law, and the application of civil defences — and with procedural law,
including provisions on conviction for related offences.%

Investigations into Possible Violations of the
Code of Service Discipline

Investigations Generally

The Duty to Investigate
The National Defence Act and QR&O include several powers allowing for the

investigation of possible breaches of the Code of Service Discipline, but few
provisions compelling such action.
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Investigation Before a Charge is Laid

Regulations appear contradictory as to whether an investigation of an alleged
offence must take place before a charge is laid.®” The QR&O state, “An
investigation shall be conducted as soon as practical after the alleged
commission of an offence.”® Yet the next article of the QR&O advises simply
that, where a complaint is made or where there are other reasons to believe
that a service offence has been committed, an investigation “should” be con-
ducted to determine whether sufficient grounds for charging exist.®® An
investigation would be mandatory only after a charge is laid. However, the
Office of the Judge Advocate General appears to favour the interpretation
that an investigation is mandatory even before charges are laid.”™

In specific cases, such as the extended illegal absence of a CF member,
commanding officers are clearly obliged to investigate.” As well, a com-
manding officer must cause any suspected contravention of the Narcotic
Control Act to be investigated as soon as practicable. The investigation is
to be carried out as the commanding officer considers appropriate, “having
regard to the means of investigation at the CO’s disposal and the circumstances
giving rise to the suspicion or alleged contravention”.”

Investigation After a Charge is Laid

Once a person is charged with an offence under the Code of Service Discipline,
the National Defence Act requires that an investigation be conducted:

Where a charge is laid against a person to whom this Part applies alleg-
ing that the person has committed a service offence, the charge shall
forthwith be investigated in accordance with regulations made by the
Governor in Council.”

The method of carrying out the investigation of a charge is left largely to the
investigator’s discretion. The investigator may investigate “in such a manner
as seems...appropriate in the circumstances.”’ The results of the completed
investigation must then be sent to the commanding officer or delegated officer
to whom the charge report was referred.”

Types of Investigations

Some of the investigative resources available to commanding officers, such
as boards of inquiry and summary investigations, are described in the National
Defence Act and the QR&O respectively. Others, such as very informal inves-
tigations ordered by a commanding officer, have no grounding in the act or
QR&O,™ but seem to have become an established part of military culture.
If the commanding officer decides to investigate alleged misconduct, the
commanding officer generally has considerable discretion in choosing the type
of investigation and who will undertake the investigation. However, in more
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serious cases, the commanding officer is required to request the help of the
Special Investigation Unit (SIU). For example, the commanding officer
must ask for SIU assistance in investigating acts of subversion, espionage, sabo-
tage or terrorism, and theft of identification or pass material. The com-
manding officer must also request SIU assistance in the case of suicide by a CF
member or civilian employee who holds a Level 3 security clearance.”

Summary Investigations

A summary investigation refers to an investigation, other than a board of
inquiry, ordered by the chief of the defence staff, an officer commanding a
command or formation, or a commanding officer.” Commanding officers
are given great latitude in deciding which matters will be subject to a sum-
mary investigation. Summary investigations, therefore, can be used to inves-
tigate both possible misconduct by an individual and systemic problems within
the CE The summary investigation, the QR&O simply state, is to be conducted
“in such manner” as the authority ordering the investigation “sees fit.””

In some cases, commanding officers are obliged to investigate an incident,
such as a serious injury or death not sustained in action, but they have the
choice between a summary investigation and a board of inquiry.®

Boards of Inquiry

The minister, the chief of the defence staff, an officer commanding a command
or a formation, and a commanding officer have the authority to convene a
board of inquiry.®! The board of inquiry is a more formal means of investi-
gation than the summary investigation. The National Defence Act allows the
convening of a board of inquiry “where it is expedient that the Minister or
any such other authority should be informed on any matter connected with
the government, discipline, administration or functions of the Canadian
Forces or affecting any officer or non-commissioned member.”® For example,
following the Somalia deployment, a board of inquiry was appointed to
examine the actions of the Canadian Airborne Regiment Battle Group.
There is some discretion in deciding whether to order a summary inves-
tigation or a board of inquiry. However, death or serious injury in an aircraft
accident must be examined by a board of inquiry.®> Furthermore, the CDS (in
CFAO 21-9) has ordered that a board of inquiry must be convened to investigate

® matters of unusual significance or complexity;

* when specifically required by QR&O, CFAO or other regulations
and orders; or

¢ when directed by higher authority.
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Like a summary investigation, a board of inquiry can look into the conduct
of individuals, broader organizational issues, or both. The QR&O detail how
a board of inquiry is to be conducted, as do the CFAQ.%

Military Police Investigations Ordered by Commanding Officer

A commanding officer may also order a Military Police investigation. The
commanding officer or a delegated officer normally does not order MP to
investigate minor offences. Instead, the commanding officer will usually order
an officer or NCO other than an MP to investigate a minor offence,® such
as being absent without leave. If the offence is not minor, MP conduct the
investigation, even though the Code of Service Discipline permits any com-
petent or qualified person to be assigned the task of investigating an offence.”
The Military Police present an investigation report to the commanding offi-
cer but do not lay charges under the Code of Service Discipline. In its brief
to this Commission, the Department of National Defence submitted that
“Military police personnel form an integral part of Canadian Forces units
and formations, and when so employed they are operationally responsible to
the commanding officer or superior commander [of the unit or formation

concerned] for the provision of effective police and security services and advice” ®

Military Police Investigations Initiated by MP

MP also have the authority to investigate alleged service offences of their own
accord. The Military Police Procedures in force at the time of the Somalia deploy-
ment stated that “MP shall conduct an investigation and report on all criminal
and serious service offences” committed or alleged to have been committed
by those subject to the Code of Service Discipline and on all criminal, serious
service offences and security violations relating to a defence establishment.¥
However, the apparent freedom of MP to select investigative methods can
be severely restricted by the commanding officer, particularly when the MP
are ‘first line’ MP, meaning that they fall directly under the commanding
officer’s authority. Practical considerations such as limited resources and pet-
sonnel can further circumscribe the freedom of MP to investigate as they might
otherwise see fit.

Informal Investigations

If the commanding officer is not required by regulation or order to order a
summary investigation or board of inquiry, it is not unusual for a commanding
officer to order an investigation that is less formal than the summary inves-
tigation contemplated by the QR&O and CFAOs. These are sometimes called
CO’s investigations. Although they have no specific statutory authority and
have not been provided for in regulations or orders, they have become a
method of investigation in the CE
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Action After the Investigation
If an investigation uncovers apparent misconduct by an individual, the
commanding officer has several options:

* if the misconduct appears to be a service offence, deal with the mis-
conduct through the disciplinary system by authorizing someone to
lay a charge;

* deal with the misconduct through the administrative process; or

¢ ignore the misconduct, even criminal misconduct, in which case no
further action will likely be taken unless civilian authorities have
the legal right to undertake proceedings.

It appears that commanding officers also sometimes deal with miscon-
duct through informal sanctions, such as confinement to camp or extra work,
without any trial.

Figure 7.1 illustrates the various options for responding to misconduct.

Arrest (Part VI of the National Defence Act)®

Grounds for Arrest and Arrest Warrants

The National Defence Act contains a broad power of arrest: “Every person
who has committed, is found committing or is believed on reasonable grounds
to have committed a service offence or who is charged with having com-
mitted a service offence may be placed under arrest.”! An officer may arrest
without warrant any non-commissioned member (NCM), an officer of equal
or lower rank, or any officer “engaged in a quarrel, fray or disorder”.? A non-
commissioned member may arrest without warrant any NCM of lower rank,
or any NCM who is “engaged in a quarrel, fray or disorder”.”> Any specially
appointed officer or non-commissioned member (that is, members of the Military
Police) may detain or arrest without warrant any person subject to the Code
of Service Discipline regardless of the rank or status of that person.** Com-
manding officers and delegated officers® can issue a warrant of arrest authoriz-
ing “any person to arrest any other person triable under the Code of Service
Discipline™® who has committed, is believed on reasonable grounds to have
committed, or is charged under the act with having committed a service offence.




THE MILITARY JUSTICE SYSTEM

‘uone|siba| ui Jo) papinoid 10N | H

i 1 -
pieog suonues fieund | N [enpIAIpul
MBIARY J93IE) aAlensIuIWPY suoipues Leuljdbsia |, suolpues [eulojul i | ysujefe uonde oN
R N Y Y — T T - 5 1 BT g e Wi o s o e LT T Ly T o
SUOI}EPUAIWIOB]
pue sbuipui4
papnisul i

e

se sajebisaAul m
ajeuipioqns 5,00 |

uonebisanul w

papnijsu; se
ajebnsanul dn

: |

1 w
ajebysanul Jou op suondues uonebnsaiul saiinbas
dN pue sanuoyiny aAnensiuwpy Auoyine 1ayy0 1o 0D

1PNPUOISI 3]qISsOd

pa0d2e UMO JI3Y)}
jo ajebnsanul d

PNpuodsiN 03 buipuodsay 10} suondo

L*L 2inbiy




DISHONOURED LEGACY: THE LESSONS OF THE SOMALIA AFFAIR

Duties of Person Arresting, Forms of Custody, and

Reviews of Custody

A person who has been arrested or detained must be given appropriate infor-
mation without delay, including the fact of being under arrest, the reason for
the arrest, and the right to counsel. The person must be released from custody
unless certain conditions justify custody.”” Custody may be close (confine-
ment to a cell) or open (confinement to a unit, base, or ship).”® The act requires
that a decision to keep a person in custody be reviewed in some situations.”
If a summary trial has not been held or a court martial ordered for the per-
son in custody after 28 days, that person can petition the minister for release
or for disposition of the case; if no summary trial has been held or a court
martial ordered within 90 days, the person in custody must be released unless
the minister decides otherwise.!®

Service Tribunals

(Part VII of the National Defence Act)
The Pivotal Role of the Commanding Officer

The commanding officer (CO) is extremely important in the military jus-
tice system. A commanding officer is defined as (a) the officer in command
of a base, unit or other element of the CF, (b) any other officer designated
a CO by the chief of the defence staff, or (c) for disciplinary purposes, a
detachment commander.' The CO has both disciplinary powers and powers
like those available to a judge. These include the power to issue arrest and
search warrants, cause investigations to be conducted, dismiss any charge
of any disciplinary or criminal offence, try most military personnel, delegate
some powers of trial and punishment to junior officers, and apply for the
convening of courts martial. The mere presence of an accused person on a
base or with a unit or other element under the command of a CO is sufficient
to give to the CO disciplinary jurisdiction over the person.

Charges and Investigations
A charge or formal accusation alleging a service offence by a person subject
to the Code of Service Discipline is laid when it is put in writing on a charge
report and signed by an officer or non-commissioned member authorized by
a CO to lay charges.'” Hence, only an officer or an NCM authorized by the
CO to lay charges can lay a charge.!®

However, by authorizing subordinates to lay charges, the commanding
officer can in practice influence the decision to charge and the charges that
are laid.
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Once a charge is laid, it must be investigated. The results of such an
investigation must be delivered to the commanding officer or to an officer
to whom the commanding officer has delegated powers of trial and punish-
ment. A delegated officer who receives the report of an investigation has
three choices:'*

1. if the officer believes that the results of the investigation do not
warrant proceeding with the charge, the officer must refer the charge
to the commanding officer and recommend that it be dismissed;

2. if the officer can try the offence using powers delegated by the com-
manding officer, and if the officer considers that the powers of punish-
ment would be adequate, the officer must proceed with the trial of
the charge; or

3. inany other case, the officer must refer the charge to another delegated
officer having greater powers of punishment or to the commanding
officer.

If after receiving the results of an investigation, a commanding officer con-
cludes that the charge should not be proceeded with, the charge must be
dismissed.'® If the commanding officer does not dismiss the charge, it must
be proceeded with “as expeditiously as circumstances permit.”!%

Military Trials

The military justice system has two kinds of trials: summary trials and courts
martial. Summary trials are the less formal of the two. Military rules of evidence
do not apply at summary trials, and there is no right to be represented by
legal counsel. Summary trials are not meant to try serious military offences.
Summary trials are the most widely used disciplinary process in the CE Courts
martial are used much less frequently and are reserved for more serious offences.

Summary Trials

There are three types of summary trials: summary trial by a commanding
officer, summary trial by an officer to whom a CO has delegated some of the
CO’s power to conduct trials, and summary trial by a superior commander.!”

Summary Trial by Commanding Officer

At a summary trial a commanding officer can try an officer cadet or a non-
commissioned member below the rank of warrant officer. For some offences,
the commanding officer must give the accused the right to elect trial by court
martial. The right to elect must be offered when the accused is charged with
certain offences'® — for example, a Criminal Code offence incorporated'®
into the Code of Service Discipline — or when the punishments envisaged




DISHONOURED LEGACY: THE LESSONS OF THE SOMALIA AFFAIR

Figure 7.2
Military Justice System: Types of Trial
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as appropriate in the likely event of conviction would include imprison-
ment, detention or a fine greater than $200. The greatest punishment a CO
can impose on a sergeant, master corporal, corporal or private is 90 days of
detention, which for an NCO includes the consequential punishment
of reduction in rank."® Although a CO cannot sentence a person to impris-
onment, “detention” consists of service in a service detention barracks
with a rigorous routine. Detention is thus at least as severe as imprisonment.
Also, the accompanying reduction in rank is tantamount to a fine possibly
amounting to thousands of dollars.

Summary Trial by Delegated Officer

At a summary trial, a delegated officer not below the rank of captain can
try a non-commissioned member below the rank of warrant officer for offences
for which the accused has no right to elect a court martial.!!! The greatest
punishment a delegated officer can impose on a sergeant, master corporal or
corporal is a severe reprimand. The greatest punishment that can be imposed
on a private is a $200 fine.!> Thus, a delegated officer cannot sentence a
convicted person to imprisonment, detention, or reduction in rank.

Summary Trial by Superior Commander

A superior commander can try an officer of the rank of major, captain, lieu-
tenant, or second lieutenant, or a non-commissioned member of the rank of
chief warrant officer, master warrant officer or warrant officer.!> The supe-
rior commander must allow the accused to exercise the right to elect trial by
court martial when the accused is charged with a serious offence!!* or when
the punishment envisaged as appropriate in the likely event of conviction
would include a fine of more than $200. A superior commander can award
a severe reprimand, a reprimand or a fine. Thus, a superior commander can-
not sentence a person to imprisonment or detention or reduction in rank. How-
ever, conviction of any offence is likely at least to delay normal promotion of
an officer, and that could be the equivalent of a fine of thousands of dollars.

Procedure, Right to Assisting Officer, and Other Matters

The procedure at a summary trial is relatively simple. The accused has the
right to be represented by an assisting officer but not by legal counsel.!'> An
assisting officer can be an officer or, exceptionally, a non-commissioned
member."'® Proof of the offence beyond a reasonable doubt is required for
conviction.'” There is no formal statutory right of appeal. However, the
accused can apply for redress of grievance''® under regulations that permit
CF members to make a complaint to a CO if they consider that they have
“suffered any personal oppression, injustice or other ill-treatment” or have
any other cause for grievance.!?®
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Courts Martial

A court martial normally occurs if the accused elects to be tried by court
martial or if a CO for other reasons applies to a higher authority for disposal
of charges'? and the “convening authority” directs trial by court martial.
The minister, the chief of the defence staff, an officer commanding a command,
and other service authorities as prescribed or appointed by the minister are
convening authorities.!”! A court martial can be convened only if the com-
manding officer has signed a charge sheet and sent an application to a higher
authority for disposal of charges. This again demonstrates the pivotal role of
the commanding officer in the military justice system.

Types of Courts Martial

There are four types of courts martial — general courts martial (GCM), dis-
ciplinary courts martial (DCM), standing courts martial (SCM), and special
general courts martial (SGCM). Disciplinary courts martial and standing
courts martial can try members of the armed forces only.'” General courts mar-
tial can try civilians and members of the armed forces.!” A special general
court martial can try civilians only.

GCMs and DCMs consist of a panel of non-lawyer officers, one of whom
is president; seated with them is a judge advocate military officer who is not
a member of the court. SGCMs and SCMs both consist of a legally trained
person as a judge alone, with no panel.

A GCM can try a person of any rank and can impose any punishment
prescribed for any offence, but a DCM cannot try an officer of or above the
rank of major and cannot impose a punishment greater than imprisonment
for less than two years.'** A GCM consists of five members (officers) assisted
by a judge advocate, while a DCM consists of three members (officers), also
assisted by a judge advocate, all appointed by the chief military trial judge.'?’
The president of a GCM is of the rank of colonel or above, while the president
of a DCM is of the rank of major or above.!?

There are important similarities in the relationship of a judge advocate
to the members of a GCM or DCM and that of a judge to a jury in a criminal
trial in the civilian justice system. The judge advocate, like a judge presiding
at a jury trial, determines questions of law or mixed law and fact.'”’ However,
the role of the members of a GCM or DCM differs substantially from that
of a jury. For example, the verdict of the jury must be unanimous, but the
verdict of a GCM or DCM is determined by majority vote of the members.
As well, the judge, not the jury, passes sentence at a civil trial, but the sentence
at a GCM or DCM is determined by majority vote of the members.!
The Court Martial Appeal Court stated recently that a trial before a general
court martial is not a jury trial “although such court may share some of the
characteristics of a civilian criminal jury trial.”'?
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The third category of courts martial is the standing court martial. An
SCM is established by the Governor in Council and consists of one officer,
called the president, who is or was a barrister or advocate appointed by the min-
ister of National Defence.*® The maximum punishment that such a court can
impose is imprisonment for less than two years.!!

The fourth type of court martial is a special general court martial, which
consists of a person designated by the minister “who is or has been a judge
of a superior court in Canada or is a barrister or advocate of at least ten years
standing.”"> An SGCM can try civilians only.! As punishment, an SGCM
can impose a fine, imprisonment or the death penalty.**

The procedure at an SCM or SGCM is similar to a trial before a magis-
trate or a judge alone. The Court Martial Appeal Court has stated that an SCM
is “obviously very like a civilian criminal trial by judge alone; it is a trial by
judge alone for an offence, which might or might not be criminal in a civilian
context, provided for by the Code of Service Discipline”.1%5

Evidence, Right to Legal Counsel, and Other Matters

An accused at a court martial has the right to representation by legal coun-
sel or a defending officer. The accused also has the right to an adviser. A
defending officer may be any commissioned officer, a legal counsel may be any
barrister or advocate in good standing, and an adviser may be any person,
regardless of status or rank."¢ A prosecutor is appointed for each new trial.’>?
The rules of evidence at trials by court martial have been codified.* Almost
all courts martial are public.' Part VII of the National Defence Act also deals
with matters such as witnesses at courts martial, evidence on commission,
objections to being tried by the judge advocate and members chosen for the
court martial, and oaths at courts martial.** There are no preliminary inquiries
for courts martial. However, the accused receives a synopsis of the evidence
before trial. The synopsis should include a brief summary of the circumstances
relating to the charge and the names of witnesses. 4!

The Charter and Service Tribunals

The only direct reference in the Canadian Charter of Rights and Freedoms to
military tribunals is section 11(f), which provides that a person charged with
an offence that carries a maximum penalty of five years or more is entitled
to a jury trial, unless the offence is one under military law tried before a
military tribunal.

Despite only one mention of military tribunals in the Charter, many
court decisions have considered the extent to which the military justice
system is subject to the Charter. The Supreme Court of Canada decided in
R. v. Généreux'* that the structure of the general court martial at the time
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of the Généreux trial infringed section 11(d) of the Charter'* because the
GCM was not an independent and impartial tribunal for several reasons.
Among these was the appointment of the members of the court by the mili-
tary authority ordering the trial. The Supreme Court also decided that the
violation of section 11(d) could not be justified under section 1 of the Charter.
Amendments to the National Defence Act and the QR&O made after the
Généreux trial (but before the Supreme Court of Canada decision) have to
some extent addressed the problems noted by the Supreme Court.'* Généreux
is also noteworthy for the Court’s express recognition of the “need for sepa-

rate tribunals to enforce special disciplinary standards in the military”.'*

Mental Disorder
(Part VIL.1 of the National Defence Act)

Part VIL1 of the act deals with fitness to stand trial and the defence of mental
disorder.!* It also contains provisions on assessment orders and reports,
provincial review boards established under the Criminal Code, and periodic
inquiries into the sufficiency of the evidence by courts martial after an accused
has been found unfit to stand trial.

Like the Criminal Code, the National Defence Act states that an accused
“is presumed fit to stand trial unless the court martial is satisfied on the bal-
ance of probabilities that the accused person is unfit to stand trial.”**" In
April 1994, the GCM of MCpl Matchee found him unfit to stand trial. In
June 1994, the Ontario Criminal Code Review Board also decided that
MCpl Matchee was unfit to stand trial by court martial."* However, if a per-
son initially found unfit to stand trial later becomes fit, the National Defence
Act permits trying the person on the same charge.'*

After a finding of unfitness, a court martial must hold an inquiry within
two years after the finding and every two years thereafter until the accused
is tried. The purpose of the inquiry is to decide whether there is sufficient
evidence at that time to put the accused on trial if he or she were fit to stand
trial. If the court martial concludes that sufficient evidence for a trial does
not exist, the accused must be acquitted.*

Provisions Applicable to Findings and Sentences

After Trial (Part VIII of the National Defence Act)

Part VIII of the act allows the minister to designate service prisons and deten-
tion barracks.’! It also deals with such matters as committal to penitentiaries,
civil prisons, and detention barracks and the rules applicable there.”” The
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persons who can act as committing authorities are the minister of national
defence, the chief of the defence staff, an officer commanding a command,
a commanding officer, and “such other authorities as the Minister prescribes
or appoints for that purpose.”!*

Part VIII also sets out the conditions that apply to certain punishments.
For example, the punishment of death requires approval by the Governor in
Council, and carrying out the death penalty punishment is subject to regu-
lations by the Governor in Council.' The punishment of dismissal with
disgrace or dismissal from Her Majesty’s Forces must first be approved by the
minister of national defence or, in the case of a non-commissioned member,
the CDS.155

The minister, the CDS, an officer commanding a command, and “such
other authorities as the Minister prescribes or appoints for that purpose”!5
have various discretionary powers relating to punishments. They can “mitigate,
commute or remit any or all of the punishments included in a sentence
passed by a service tribunal.”¥” They can also quash or substitute findings,
substitute a new punishment for one that has not been approved or one that
is illegal, or suspend a punishment of imprisonment or detention.!*® Com.-
manding officers can do the same in respect of punishments or findings of a
summary trial if the offender is under their command and the trial was not
a summary trial before a superior commander.!®? The minister can set aside
a finding of guilty and direct a new trial when the Judge Advocate General
certifies that there should be a new trial because of an “irregularity in law”.1%°

Other provisions of Part VIII deal with matters such as the transfer of
offenders and restitution of property.!¢!

Appeal, Review, and Petition
(Part IX of the National Defence Act)

The Court Martial Appeal Court of Canada

The National Defence Act establishes a Court Martial Appeal Court of Canada
(C.M.A.C.) as a superior court of record!6? and provides for the chief justice
of the court to make rules for the court.!® A person who is subject to the Code
of Service Discipline can appeal from a court martial (but not from a summary
trial) to the C.M.A.C. on the legality of any finding of guilty, the legality
of the sentence, and other matters mentioned in section 230 of the act. With
the permission of the C.M.A.C., a convicted person can appeal the severity
of the sentence. The minister of national defence may appeal in respect of
the legality of a finding of not guilty and on several other matters specified
in section 230.1 of the act, including, with the permission of the C.M.A.C.,
the severity of the sentence.!64
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Several provisions govern the disposition of appeals by the CM.A.C.
For example, on an appeal by a convicted person about the legality of a finding
of guilty, the CM.A.C. can dismiss the appeal, allow the appeal and enter
a finding of not guilty, or order a new trial.!® On an appeal by the minister
from a finding by any court martial of not guilty, the C.M.A.C. can dismiss
or allow the appeal. If it allows the appeal, the court can set aside the finding
and direct a new trial.!6

The Supreme Court of Canada

The National Defence Act provides for appeals to the Supreme Court of
Canada by a person convicted at a trial by court martial whose appeal has
been dismissed by the C.M.A.C. The appeal is as of right if it is on a ques-
tion of law and there is a dissenting opinion on that question of law in the
C.M.A.C. Even if there is no dissenting opinion, the Supreme Court may
grant permission to the person to appeal the question of law. Where the
C.M.A.C. has wholly or partially allowed an appeal by a person, the minis-
ter of national defence can, as of right, appeal any question of law to the
Supreme Court of Canada if there is a dissenting opinion by a judge of the
C.M.A.C. on that question; if there was no dissenting opinion, the Supreme
Court of Canada may grant the minister permission to appeal on a question

of law.167

Review and Petition

If there is no appeal from a court martial as to the legality of any finding of
guilty or the legality of the sentence, the Judge Advocate General must
review the proceedings. If the Judge Advocate General decides that any
punishment or finding is illegal, the minutes of proceedings must be referred
to the chief of the defence staff. The CDS can take such action under the
National Defence Act as the CDS deems fit.!®® A person who has been found
guilty by a court martial can also petition for a new trial on grounds of new
evidence discovered after the trial.'®’

Redress of Grievance

There is no formal statutory right to appeal a conviction at a summary trial.
However, a convicted person can apply for redress of grievance'™ under regu-
lations permitting CF members to make a complaint to a commanding officer
if they consider that they have “suffered any personal oppression, injustice
or other ill-treatment”, or have any other cause for grievance.!” However,
the perception among CF members that relying on a redress of grievance
can harm one’s career!”? could limit its use.
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Miscellaneous Provisions

Release Pending Appeal

When a person subject to the Code of Service Discipline is sentenced to a
period of imprisonment or detention, that person may apply to the sentencing
court martial or to a judge of the Court Martial Appeal Court for release
from incarceration pending appeal.!” The National Defence Act sets out the
conditions for the release,'™ which may include an undertaking by the per-
son.' Appeals from decisions about release can be made to the Court Martial
Appeal Court.!7

Inspections, Searches, and Search Warrants

Part I of the Inspection and Search Defence Regulations authorizes an officer
or non-commissioned member to “conduct an inspection...of any officer or
non-commissioned member or any thing in, on or about...any controlled area,
or...any quarters under the control of the Canadian Forces or the Department,
in accordance with the custom or practice of the service”.!”” Part II of the
regulations applies to all persons subject to the Code of Service Discipline;
it authorizes searches of the “person or personal property while entering or
exiting a controlled area”.'™ Part II also authorizes searches of “personal
property about a controlled area or any restricted area within the controlled
area where the designated authority has reasonable grounds to believe that
the personal property is or may contain anything that is likely to endanger
the safety of any person within the controlled area”.!?

The Defence Controlled Access Area Regulations also allow searches.!®
These regulations apply to everyone except those subject to the Code of Service
Discipline. Searches under the Inspection and Search Defence Regulations
and the Defence Controlled Access Area Regulations are “conducted for
the maintenance of security of defence establishments and do not require a
search warrant”.!8!

The National Defence Act permits a commanding officer to issue a search
warrant when the purpose of the search is to gather evidence of an offence. €2

Minor Punishments and Informal Sanctions

The National Defence Act sets out the punishments that can be imposed for ser-
vice offences'® including the following ‘minor punishments’ that can be
imposed on a person convicted at a summary trial:!8

confinement to ship or barracks
® extra work and drill
® stoppage of leave
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e extra work and drill not exceeding two hours a day
® caution

Professor Friedland states that almost all of these minor punishments are
sometimes imposed by a commanding officer even without holding a sum-
mary trial.!®® Such punishments are referred to here as informal sanctions.
There is no authority in the act or QR&O for informal sanctions.

Using Administrative Action and Career Review Boards in Addition
to or in Lieu of Disciplinary Action

Misconduct is often dealt with through disciplinary action — that is, via
the military justice system’s service tribunals. In addition, commanding offi-
cers can apply administrative sanctions regarding the same misconduct. In
some cases, commanding officers may use administrative action as a substi-
tute for disciplinary action. As well, NDHQ may convene a career review
board (CRB) to examine and make a recommendation about the career
prospects of a CF member who violates the Code of Service Discipline.

Administrative action by a commanding officer

A commanding officer may take both administrative and disciplinary action.
For example, a CF member who violates the Narcotic Control Act is liable to
administrative action, disciplinary action, or both.!®

The impact of administrative action on a CF member can be profound,
including release from the CE The specifics of administrative action differ
between officers and non-commissioned members, although the process is
generally similar. The administrative sanctions that can be imposed on non-
commissioned members, by escalating degree of severity, are as follows:

verbal warning
recorded warning'®’
counselling and probation'®®

suspension from duty'®

- S ol

compulsory release'

The process for officers is similar. However, rather than a recorded warning,
the lower level of administrative action for an officer is a ‘reproof’. A reproof
can also be given to a non-commissioned member of warrant officer rank or
above. The reproof is something of a hybrid mechanism, in that it is more
disciplinary in nature than the recorded warning. However, the QR&O clearly
state that a reproof “is not a punishment and shall not be referred to as such.”*"
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There appears to be little to guide a commanding officer (or any other
authorized person) on when it is appropriate to give a reproof. A commanding
officer must restrict the administering of a reproof to conduct that “although
reprehensible is not of sufficiently serious nature, in the opinion of the com-
manding officer, to warrant being made the subject of a charge and brought
to trial”. Still, conduct for which a reproof has been administered “should
not subsequently form the subject of a charge.”'*

Hence by using discretion to determine that misconduct is not suffi-
ciently serious to warrant a charge, a commanding officer could preclude
altogether the possibility of later disciplinary action against the officer or
NCM concerned.

Instead of counselling and probation, officers are subject to a report of
shortcomings, which similarly is considered a “final attempt to salvage the
career of an officer of the Regular Force or Reserve Force.”'%

Administrative action is not to be used as a substitute for disciplinary
action. For example, the CFAQ on report of shortcomings states that a report
“shall not be considered a substitute for disciplinary action. A CO shall con-
sider taking action under the Code of Service Discipline with respect to
shortcomings attributable to misconduct which may, by their seriousness or
repetition, result in a report of shortcomings.”"** Still, the CFAO on Personal
Relationships states that “disciplinary action is to be considered when the
conduct is so unacceptable that disciplinary action is more appropriate than
administrative action, or when administrative action has failed to correct the

inappropriate conduct”.'*

Career review boards

Career review boards (CRBs) are convened from time to time at NDHQ to
review the service career of members of the CF whose conduct has raised
questions about suitability for further service.

CRBs are not mentioned in the National Defence Act or in the QR&O,
and there is no specific CFAO on the subject, although some CFAO do
mention CRBs. Some of the circumstances in which a CRB may be con-
vened, and the nature of the decisions it makes, are set out in two manuals
used by the Personnel Careers Branch.'®® These documents do not identify
the role of the commanding officer in the process; however, it seems likely
that the CRB would be aware of the circumstances that allegedly justify the
ordering of a CRB from a superior — in some cases, the commanding officer.

A CRB makes one of the following recommendations:

* continued employment in current military occupation code (MOC)
without career restrictions;

® continued employment in current MOC with career restrictions;
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® compulsory occupational transfer;
® recourse or reassessment after a stipulated period of time;
® release; or

e another decision that serves the best interests of the CF and takes into
account the circumstances of the member.

CONCLUSION

In this chapter we have described the military justice system in place during
the Somalia deployment — a system that has remained largely untouched
since then. We have not attempted to explain the deficiencies of the system.
In Volume 5, Chapter 40 we take this next step, examining how the military
justice system failed to secure and preserve an acceptable standard of discipline
before and during the deployment. Among the issues addressed in Chapter 40
are the breadth of the discretion given to commanding officers to control
investigations and the charging and disciplinary processes. In Chapter 40
we also address the many conflicts of interest inherent in the military jus-
tice system — conflicts of interest that led to incomplete investigations,
inappropriate decisions and, ultimately, serious abuses of Somali civilians.
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ANNEX A

Major Responsibilities of the Judge Advocate General
and Duties Related to Those Responsibilities*

MAJOR RESPONSIBILITY

Superintendence of
the Military Justice
System for the
Canadian Forces

DUTIES ASSOCIATED WITH RESPONSIBILITY

controls the provision of legal advice and services
to the military justice system;

ensures, in conjunction with other Canadian Forces
and Departmental authorities, the efficient planning,
organizing, staffing, directing and administering,
according to law, of the court martial and summary
trial processes;

is responsible for the provision of qualified legal
officers to acts as prosecutors and defending officers
at courts martial and qualified court reporters to
record the proceedings;

appoints judge advocates for General and Disciplinary
Courts Martial and recommends to the Minister
qualified persons for designation as Special General
Courts Martial and Standing Courts Martial;

appoints persons to take evidence on commission

under section 161 of the National Defence Act;

is responsible for the transcription of courts martial,
the production and certification of verbatim
transcripts, their distribution to military authorities
and convicted persons and the maintenance of
official records of all courts martial;

* Source: Terms of Reference for National Defence Headquarters Staff, Judge Advocate

General, TOR 1.0.2 (1988-08-24) (Document A-AE-D20-001/AG-001).
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MAJOR RESPONSIBILITY

Superintendence of
the Military Justice
System (cont'd)

DUTIES ASSOCIATED WITH RESPONSIBILITY

as required by Part IX of the National Defence Act,
is responsible for:

(i)
(i)

(iii)

the review of all courts martial proceedings;

the preparation of opinions concerning the
legality of all findings of fact and law and
the legality of sentences;

the formulation of recommendations
concerning the exercise of powers to quash
findings, substitute findings and to substitute,
mitigate, commute, remit or suspend
punishments, and

receipt, review and referral for disposition to
the Court Martial Appeal Court or an appro-
priate Canadian Forces authority of all appeals
by persons convicted by courts martial;

in relation to new trials:

(i)

(i)

pursuant to section 211 of the National Defence
Act, receives, reviews and recommends to the
Chief of the Defence Staff disposition of
petitions for new trials, and

pursuant to section 181 of the National Defence
Act, certifies to the Minister the need in
individual cases for new trials;

pursuant to section 212 of the National Defence Act,
summons witnesses to give evidence before courts
martial and commissions taking evidence;

certifies for the purposes of proceedings under
section 256 of the National Defence Act, convictions
of Canadian Forces members for desertion or absence
without leave; and

pursuant to Queen’s Regulations and Orders 101.055,
approves restoration of evidence submitted to
service tribunals.
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MAJOR RESPONSIBILITY =~ DUTIES ASSOCIATED WITH RESPONSIBILITY

Senior Legal Adviserto  a. The JAG controls:

the Canadian Forces — (i)  the monitoring of developments in federal,
provision at all levels of provincial, municipal, international, and,
the Canadian Forces of in some cases, foreign law;

legal advice and services

associated with the (ii) the evaluating of their impact on current
command, control, and proposed policies, plans, objectives and
management and operations, and

administration of the

Canadian Forces and (iii) the identification of options and trends and
its activities the recommending of responses in light of

those options and trends;

b. oversees the provision of legal guidance to
responsible authorities in the formulation,
implementation and review of policies, plans
and programs;

c. oversees the review and validation for legality of
headquarters and command operations plans and
orders and the provision of legal guidance in the
execution of those plans and orders;

d. ensures the selection and appointment of suitable
qualified counsel to represent the Canadian Forces
and Department of National Defence in cases before
the Supreme Court of Canada, the Court Martial
Appeal Court, the Federal Court of Canada and
other federal and provincial tribunals;

e. oversees the preparation, administration,
presentation and departmental review of submissions
and pleadings by appointed counsel in the above-
mentioned cases;

f.  cooperates with Canadian Forces and Department
of National Defence authorities and officials of
the Department of Justice in the preparation
and submission to Parliament of bills to amend
defence-related legislation;
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MAJOR RESPONSIBILITY
Senior CF Legal g
Adviser (cont'd)

h.

DUTIES ASSOCIATED WITH RESPONSIBILITY

oversees the review, drafting and amendment of all
defence-related regulations, orders and submissions
to higher authority to ensure that they conform to
government drafting standards, are lawful and do not
conflict with the Canadian Charter of Rights and
Freedoms, the Canadian Bill of Rights and the
Statutory Instruments Act and other applicable
legislation;

cooperates with Canadian Forces and Department
of National Defence authorities and other
government officials in the planning, preparation,
negotiation, review and administration of:

(i) intergovernmental agreements and memoranda
of understanding,

(ii) contracts, and

(iii) interdepartmental memoranda of understanding
affecting the Canadian Forces and Department
of National Defence;

establishes, in consultation with Canadian Forces

authorities, objectives and priorities for Canadian

Forces training concerning:

(i) the Geneva Conventions and the Protocols
additional to them, the law of armed conflict
and related matters, and

(ii) military law related to:

(a) the Code of Service Discipline,

(b) administrative and quasi-judicial procedures
under the National Defence Act, its
regulations and orders,

(c) constitutional law, particularly the
Canadian Charter of Rights and Freedoms,
and human rights law, particularly the
Privacy Act, Access to Information Act,
the Canadian Human Rights Act, and
their impact on the operation of the
Canadian Forces and Department of
National Defence, and
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MAJOR RESPONSIBILITY ~ DUTIES ASSOCIATED WITH RESPONSIBILITY

Senior CF Legal
Adviser (cont'd)

Senior Department of
National Defence Legal
Adviser — provision,

of Departmental legal
advice and services

in support of Department
of National Defence

and its activities

(d) emergency legislation and its impact on
the operation of the Canadian Forces and
Department of National Defence

and ensures the development, provision and
continuing review of Canadian Forces training
in the above-mentioned areas to meet those
priorities and objectives;

approves contingency plans for Legal Branch
involvement;

provides qualified legal officers to work as legal staff
officers within the Assistant Deputy Minister
(Personnel) Group;

ensures the provision of legal aid in accordance with
Canadian Forces Administrative Order 56-5 to
Canadian Forces members both inside and outside
Canada and to the dependants of Canadian Forces
members accompanying Canadian Forces members
serving outside Canada; and

. establishes and maintains effective working

relationships with officials of government
departments and with representatives of civilian
and other military organizations, on a national
and international level, in order to further their
cooperation and participation in the advancement
of Canadian Forces and Department of National
Defence goals.

the procurement, management and disposal of
material including capital equipment and real

property;
contracting for personal services;

the entering into of leave and licence agreements;
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MAJOR RESPONSIBILITY

Senior DND Legal
Adviser (cont'd)

Management and
Direction of the
Legal Branch

DUTIES ASSOCIATED WITH RESPONSIBILITY

d.

the constitution and operation of Department of
National Defence schools and the drafting, review,
negotiation and administration of agreements and
contracts with Department of National Defence
teachers and local school boards;

the administration of the Canada Elections Act and
Special Voting Rules, including the establishing and
operating of polls in Canada and abroad to receive
votes of Canadian Forces members, certain public
servants and dependants for federal general elections;

the administration of civilian grievance and
disciplinary processes;

the administration of the Canadian Forces
Superannuation Act; and

the administration of the Garnishment, Attachment
and Pension Diversion Act.

determining, in consultation with senior officials,
the Canadian Forces and Department of National
Defence legal requirements;

ensuring the development, promulgation and
review of legal policies and plans to meet those
requirements;

organizing the Legal Branch and ensuring the
development and recommendation of resource
requirements, in terms of money, manpower and
material, for the Legal Branch to meet established
Canadian Forces and Department of National
Defence requirements;

controlling the development, monitoring and review
of standards of professional competence, training,
performance and responsiveness for the Legal Branch;
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MAJOR RESPONSIBILITY DUTIES ASSOCIATED WITH RESPONSIBILITY

Management and e.

Direction (cont’d)

Additional responsibilities  a.

exercising professional and technical control over
all legal personnel;

controlling the employment of legal officers (except
those posted to Director Personnel Legal Services and
SHAPE), court reporters and support staff; and

developing, recommending and administering
personnel policies and plans concerning the
recruitment, employment, posting, compensation
and career development of legal officers, court
reporters and support staff.

in accordance with the Crown Liability Act and

the National Defence Claims Order (1970) and
Regulations, managing and administering the
processing of claims by and against the Crown for
damage, injury or death arising out of the activities
of the Canadian Forces and Department of National
Defence including settling, without reference to the
Department of Justice, any claims not exceeding

$10,000;

acting as the Director of Estates responsible for
collecting, administering and distributing according
to law the service estates of all deceased officers and
non-commissioned members;

sitting as a member of the Department of National
Defence Contracts Settlement Committee;

acting as Chairman of the Service Pension Board
established by statute to determine the reason for
release of, and thereby the benefits to be paid to,
officers and non-commissioned members of the
Canadian Forces upon release from the Regular Force;
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MAJOR RESPONSIBILITY

Additional
Responsibilities (cont’d)

DUTIES ASSOCIATED WITH RESPONSIBILITY

€.

in accordance with an agreement with the
Department of Justice, administering the
employment of civilian lawyers conducting
prosecutions under the Defence Controlled Access
Area Regulations and the Government (Department
of National Defence) Property Traffic Regulations;

acting as Branch Adviser for the Legal Branch, and

authorizing publication of the Judge Advocate
General Journal, the Judge Advocate General
Newsletter and other military legal publications
and periodicals.




THE MILITARY JUSTICE SYSTEM

NOTES

1. National Defence Act (NDA), R.S.C. 1985, chapter N-5, section 9.

2. Queen’s Regulations and Orders (QR&O) 4.08.

3. These figures were obtained in June 1997 from the administrative section of the
Office of the Judge Advocate General. The Office of the Judge Advocate General
consists of its main office at NDHQ in Ottawa and sub-offices at certain CF bases
in Canada staffed by military lawyers and administrative personnel (military and
civilian) responsible to the Judge Advocate General for the performance of their
duties; see Canadian Forces Administrative Order (CFAQ) 4-1, “Office of the
Judge Advocate General: General Duties and Jurisdiction of Legal Officers”.

4. Terms of Reference for National Defence Headquarters Staff, Judge Advocate General
(JAG), TOR 1.0.2, article 2 (1988-08-24) (Document A-AE-D20-001/AG-001).

5. Terms of Reference for JAG, article 8.

6. Martin L. Friedland, Controlling Misconduct in the Military, study prepared for
the Commission of Inquiry into the Deployment of Canadian Forces to Somalia
(Ottawa: Public Works and Government Services, 1997), p. 47. These figures do
not include civilian employees or people working for the Communications Security
Establishment.

In the Canadian civilian population, there is about one police officer for
500 citizens, compared with one military police member for every 50 CF members;
see Canadian Centre for Justice Statistics, “Police Personnel and Expenditures in
Canada — 1994”, Juristat 16/1 (January 1996). Several factors explain the relatively
high ratio of military police to CF members. Some military police are involved in
policing Canadian embassies around the world, and more than 120 are seconded to
United Nations forces or NATO. Moreover, the military police control the deten-
tion barracks and the service prison in Edmonton. Spouses, children, and other
dependants of CF members who accompany the members outside Canada — all
subject to the Code of Service Discipline — are not included in the calculation of
the ratio of MP to CF members; this makes the relative size of the MP force appear
greater than it actually is.

7. Major M.R. McNamee, “Military Police: A Multipurpose Force for Today and
Tomorrow”, paper prepared for the United States Naval War College, June 1992,
p. 26. The U.S. Army military police also play a modest combat role.

8. Management, Command and Control Re-engineering Team, C-18 Security and
Military Police (known as “Op Thunderbird”), Final Report, September 30, 1996.

9. Two official CF publications discuss the powers and jurisdiction of the military
police: Security Orders for the Department of National Defence and the Canadian
Forces, Military Police Procedures, vol. 4 (1991) (A-SJ-100-004/AG-000,

April 1991), superseded by Military Police Policies (A-SJ-100-004/AG-000,

October 31, 1995, with modifications on February 28, 1996).

10. Section 156 states:

156. Such officers and non-commissioned members as are appointed
under regulations for the purposes of this section may
(a) detain or arrest without a warrant any person who is subject to the
Code of Service Discipline, regardless of the rank or status of that person,
who has committed, is found committing, is believed on reasonable
grounds to have committed a service offence or who is charged with
having committed a service offence;
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11.

1Z.

13.
14.

15.
16.
17.
18.

19.
20.

21

24.
25,
26.
27.
28.

(b) exercise such other powers for carrying out the Code of Service
Discipline as are prescribed in regulations made by the Governor in Council.
QR&O 22.02(2) spells out who is included in section 156:
The following persons are appointed for the purposes of section 156 of
the National Defence Act:
(a) every officer posted to an established position to be employed on
military police duties, and
(b) every person posted to an established military police position and
qualified in the military police trade, provided that such officer or person
is in lawful possession of a Military Police Badge and an official Military
Police Identification Card.
See also Military Police Procedures, chapter 2-2.
See QR&O 22.02 and Police Policy Bulletin 5.0/94. Section 3 of the Bulletin
contains limitations on the power to arrest contained in section 495 of the
Criminal Code. ‘
See Police Policy Bulletin 5.0/94. See also QR&O 101.12, which seems somewhat
more favourable to the accused than civilian procedures. Paragraphs 6 and 8 state
that military police cannot read a fellow accused’s statement to the accused and
that the accused should not be cross-examined on a statement he or she has given.
See Police Policy Bulletin 7.0/94.
They can lay charges under the Criminal Code in civil courts when they are acting
as “peace officers” under the Criminal Code.
QR&O 106.01 and 106.095.
See Military Police Procedures, vol. 4, chapter 2-2. See also Police Policy Bulletin
3.11/94 (Specially Appointed Persons), and 3.2/95 (Specially Appointed Persons:
Status and Discretion).
QR&O 22.01(2).
See Courchene (1989), 52 C.C.C. (3d) 375 (Ont. C.A.); Nolan v. The Queen
(1987), 34 C.C.C. (3d) 289, [1987] 1 S.C.R. 1212.
Military Police Procedures, vol. 4, chapter 2-1, paragraph 7 and following.
As a military police warrant officer testified before the Inquiry in October 1995,
“If it can be handled in the military, it is handled within the military” (testimony
of WO Ferguson, Transcripts vol. 5, p. 974).

. Police Policy Bulletin 3.0/94.
22.
23.

Military Police Procedures, vol. 4, chapter 2-1, paragraph 13.

Military Police Procedures, vol. 4, chapter 11-1, paragraphs 1-10. Paragraph 11
provides that the appropriate commanders and COs should be informed of military
police investigations “at the earliest practical moment”. See also chapter 1-1
(paragraph 10).

Police Policy Bulletin 3.2/95, paragraph 7.

Police Policy Bulletin 3.2/95, paragraph 8.

Police Policy Bulletin 3.2/95, paragraph 18.

Military Police Procedures, vol. 4, chapter 1-1, paragraph 12.

CFAOQ 22-4, paragraph 4, states: “Technical direction means the specific
instruction on the performance of security and military police functions provided
by security advisors (with the advice and direction of military and/or civil legal
authorities as the circumstances warrant).” See also Joint Doctrine for Canadian
Forces: Joint and Combined Operations ((1995) B-GG-005-004/AF-000),
paragraph 3(d).
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29.

30.
31.
32.
33.
34.
35.

36.

37.
38.
39.

40.

41.
42.
43.
4.

45.

46.
41.

CFAO 22-4, paragraph 14, states: “Significant or unusual incidents having
criminal, service or security implications and involving the CF or DND will be
reported forthwith by the military police via a Military Police Unusual Incident
Report (MPUIR)...directly to DG Secur.” The submission of such a report, the
paragraph continues, “does not absolve commanders of the requirement to submit
a Significant Incident Report (SIR) in accordance with CFAQO 4-13, “Unusual
Incidents”. CFAO 22-4 reaffirms Military Police Procedures, vol. 4, chapter 48,
“Military Police Unusual Incident Report”.

CFAOQ 22-4, paragraph 5.

Police Policy Bulletin 14.0/94, paragraph 6.

Police Policy Bulletin 14.0/94, paragraph 8.

Police Policy Bulletin 14.0/94, paragraphs 9 and 10.

CFAOQ 22-4, paragraph 13.

Military Police Procedures, vol. 4, chapter 47, paragraph 3 of Annex B: “MPIR

are distributed...on a need-to-know basis within DND.” See also paragraph 5:
“Distribution/circulation of MPIR of local significance only are usually limited
to the base/station.”

Police Policy Bulletin 3.2/95, paragraph 25. Paragraph 27 states further that “if the
allegation of illicit influence involves a superior Specially Appointed Person,

the member shall submit their complaint to the next senior Specially Appointed
Person in the military police technical net/channel.” Police Policy Bulletin 3.11/94,
paragraph 14-10, provides that a military police appointment may be suspended
for “submission to improper or illicit influences with respect to the performance
of their duties.” These provisions recognize the danger of command influence
being exerted by persons in the chain of command, particularly by those higher
up the chain.

NDA, section 12.

NDA, section 12.

Volume I of the QR&O is entitled Administration; vol. II, Disciplinary; vol. III,
Financial; and vol. IV, Appendices. Unless otherwise indicated, all references to
the QR&O in this chapter are to vol. II.

QR&O, vol. I, article 1.23(1), states that the CDS “may issue orders and instruc-
tions not inconsistent with the National Defence Act or with any regulations
made by the Governor in Council, the Treasury Board or the Minister: (a) in the
discharge of his duties under the National Defence Act; or (b) in explanation or
implementation of regulations.” Section 18(2) of the NDA states that “Unless the
Governor in Council otherwise directs, all orders and instructions to the Canadian
Forces that are required to give effect to the decisions and to carry out the direc-
tions of the Government of Canada or the Minister shall be issued by or through
the Chief of the Defence Staff”.

R.S.C. 1927, chapter 132, section 69.

S.C. 1940, chapter 15, section 11.

S.C. 194445, chapter 23.

R.A. McDonald, “The Trail of Discipline: The Historical Roots of Canadian
Military Law” Canadian Forces JAG Journal 1/1 (1985), p. 10.

Part IV of the National Defence Act is amplified in QR&O, chapter 102,
“Disciplinary Jurisdiction”.

NDA, section 60(1).

NDA, section 130(1).
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48.
49.

50.
51.
52.

53.

54.

55.
56.
54.
58.
59.
60.

61.

62.
63.
64.

65.
66.
67.

NDA, sections 60(1)(f) and 61(1)(c).

NDA, sections 67 and 70. Section 2 of the act defines a “service tribunal” as “a court
martial or a person presiding at a summary trial”. Section 2 also defines “service
offence” as “an offence under this Act, the Criminal Code or any other Act of
Parliament, committed by a person while subject to the Code of Service Discipline”.
NDA, section 68.

QR&O, vol. 1V, Appendix 2.4.

NDA, section 69. Among the exceptions are the offences of desertion and spying
and those relating to a grave breach of the Geneva Conventions, referred to in the
Genewva Conventions Act, R.S.C. 1985, chapter G-3, section 3(1).

See NDA, sections 66 and 71. These provisions reflect the rule against double
jeopardy in section 11(h) of the Canadian Charter of Rights and Freedoms. Section 2
of the National Defence Act defines a “civil court” as meaning “a court of ordinary
criminal jurisdiction in Canada and includes a court of summary jurisdiction”.
Section 2 of the National Defence Act defines “service offence” as “an offence under
this Act, the Criminal Code or any other Act of Parliament, committed by a person
while subject to the Code of Service Discipline”. For an analysis of the offences
contained in the NDA, sections 73 to 130 and 132, see QR&QO, chapter 103,
“Service Offences”.

NDA, sections 88, 85 and 74.

NDA, section 130(1)(a).

R. v. Généreux, [1992] 1 S.CR. 259, p. 281 (Chief Justice Lamer for the majority).
NDA, section 132.

NDA, section 130(1)(b).

Note also NDA, section 273, regarding the competence of civil courts in Canada
to try such an offence committed outside Canada by a person subject to the Code
of Service Discipline.

Various tribunals have limits on the punishments they can hand down. For the pro-
visions on punishments and sentences, see NDA, sections 139 to 149, 203 and 206,
and QR&O, chapter 104, “Punishments and Sentences”. As for minor punishments,
see QR&O 104.13(2) and 108.48 to 108.53. For limitations on the powers of
service tribunals to punish, see QR&O, chapter 108, “Summary Trial by Delegated
officers and Commanding Officers”; chapter 110, “Summary Trials by Superior
Commanders”; General Courts Martial, QR&O 111.17; Disciplinary Courts
Martial, QR&O 111.36; Standing Courts Martial, QR&O 113.53; and Special
General Courts Martial, QR&O 113.04.

NDA, section 139(1).

NDA, sections 73-74.

Desmond Morton, “The Supreme Penalty: Canadian Deaths by Firing Squad in the
First World War”, Queen’s Quarterly 79 (1972), pp. 345, 351.

For the examples given, see NDA, sections 72(1), 150 and 151.

NDA, sections 133-138.

Under general rules for investigation of service offences, the QR&O state, “An
investigation shall be conducted as soon as practical after the alleged commission
of an offence” (QR&O 107.02, emphasis added). However, the next section of the
QR&O advises simply that an investigation “should” be conducted to determine if
sufficient grounds for charging exist where a complaint is made or where there are
other reasons to believe that a service offence has been committed; an investigation
would be mandatory only after a charge is laid (QR&O 107.03).
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68.
69.
70.

71.
12,
3.
74.
75.
76.

1.
78.
79.
80.
81.
82.
83.
84.

85.
86.
87.
88.

89.

90.

91.
92.

QR&O 107.02 (emphasis added).

QR&O 107.03.

According to the JAG’s policy submission to the Inquiry, “The Code of Service
Discipline requires a commanding officer...to investigate any service offence that
may have been committed by a person under his or her command.” See DND,
“Brief for the Commission of Inquiry into the Deployment of Canadian Forces
to Somalia: Military Justice”, Document book 3P, p. 10, paragraph 30.

QR&O 21.43.

CFAO 19-21, paragraph 14.

NDA, section 161.

QR&O 107.05.

QR&O 107.05.

CFAOQ 21-9, paragraph 2, does state that the authority directed to order an
investigation should consider means other than summary investigations and
boards of inquiry for obtaining information. The authority should “exercise
discretion in his choice of the type of investigation.”

CFAOQ 22-3, paragraph 7.

QR&O 21.01(1).

QR&O 21.01(2) and (3).

QR&O 21.46.

NDA, section 45(1) and QR&O 21.07(2).

NDA, section 45(1).

QR&O 21.56(2).

CFAOQ 21-9, paragraphs 1-10. See also G1 Pers Svcs, Special Service Force
(SSF) Standing Administrative Instruction 204: Boards of Inquiry and Summary
Investigations, May 8, 1989, article 1: “Generally speaking, unless orders specify
otherwise, BOI will be restricted to matters of considerable importance or complexity.
QR&O 21.07 and following, and CFAO 21.

QR&O . 107.05.

DND, “Brief for the Commission of Inquiry: Military Justice”, p. 11.

DND, “Brief for the Commission of Inquiry: Military Justice”, p. 10. The title
“superior commander” applies to an officer commanding a formation (QR&O
110.01). QR&O, vol. 1, 1.02, defines a formation in part as “an element of the
Canadian Forces comprising two or more units designated as such by or on behalf
of the Minister...”. The usual title for an officer commanding a formation is
“commander”.

Military Police Procedures, vol. 4, chapter 15-1, paragraph 1. However, CFAO 22-4,
paragraph 15, states simply that “Military police investigate and report on” the
offences described in paragraph 15. Note that new procedures were implemented
in 1995.

Part VI of the NDA is amplified in QR&O, chapter 105, “Arrest, Close Custody
and Open Custody”.

NDA, section 154(1).

NDA, section 155(1). Section 2 of the act states that an officer is “a person

who holds Her Majesty’s commission in the Canadian Forces” and that a non-
commissioned member is “any person, other than an officer, who is enrolled in...
the Canadian Forces”. The ranks of officers and non-commissioned members are
set out in a schedule to the NDA enacted pursuant to section 21 of the act.

”
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93.
94.

95.

96.
9.
98.
99.
100.
101.
102.
103.
104.
105.

106.
107.

108.
109.
110.

111.
112.
113.

114.
115.
116.
117.
118.

119.

NDA, section 155(2).

NDA, section 156, and QR&O, vol. I, chapter 22, “Military Police and Reports

on Persons in Custody”.

A delegated officer is a junior officer to whom the commanding officer has delegated
powers of trial and punishment (NDA, section 163(4), and QR&O 108.10).
NDA, section 157(1).

NDA, section 158(1), and QR&O 105.16.

See QR&O 105.32 to 105.35 for conditions of close and open custody.

QR&O 105.21 to 105.23 and 105.28.

NDA, sections 159(2) and 159(3).

QR&O, vol. I, article 1.02, and vol. 11, article 101.01.

QR&O 106.01.

QR&O 106.01 and 106.095.

QR&O 107.12(1).

Once the commanding officer dismisses the charge, the National Defence Act
prevents the person from being tried in respect of that offence or any other
substantially similar offence. NDA, section 66(1); QR&O 107.12, note (C).
NDA, section 162.

NDA, sections 163(1), 163(4) and 164. These jurisdictional provisions of the
National Defence Act are augmented by QR&O, vol. II, chapter 108, “Summary
Trial by Delegated Officers and Commanding Officers”; chapter 109, “Application
for Disposal of Charges by Higher Authority”; chapter 110, “Summary Trials by
Superior Commanders”; and CFAQO 19-25, “Summary Trials”, and 110-2, “Summary
Trials of Majors”.

Those included in QR&O 108.31(2).

Under section 130 of the NDA.

Before passing sentence of more than 30 days’ detention on a private or any deten-
tion or reduction in rank on an NCO, the CO would need to have the punishment
approved by higher authority; see QR&O 108.33(3).

NDA, section 163(4), and QR&O 108.10.

QR&O 108.11.

A superior commander is usually an officer of the rank of brigadier-general or
above; see QR&O 110.01. CFAO 110-2, “Summary Trial of Majors”, explains that
summary trials for majors should be held only for “minor traffic offences committed
outside Canada”. However, this CFAQ, an order by the CDS, could not legally
restrict the authority under section 164(1) of the National Defence Act for a superior
commander to try a major on any charge.

Specified in QR&O 110.055(2)).

QR&O 108.03(1) and 108.03(8)(b).

QR&O 108.03(2).

QR&O 108.15, 108.32(1), and 110.07.

DND, “Brief for the Commission of Inquiry: Military Justice”, p. 17. On redress

of grievance, see QR&O, vol. I, 19.26 and 19.27, and CFAO 19-32, “Redress of
Grievance”.

QR&O, vol. I, 19.26(4). Where the decision of the CO does not afford redress,

the member can seek redress (in progressive order) from other “redress authorities”,
including the chief of the defence staff and, as the last resort, the minister.
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120. Unless a CO dismisses a charge or there has been a summary trial, the CO must
apply to higher authority to dispose of the charge; see QR&O, chapter 109,
“Application for Disposal of Charges by Higher Authority”. The CO must apply to
a higher authority to dispose of the charge when he or she is prohibited from trying
the accused because of the rank of the accused — for example, if the offence was
committed by a commissioned officer. In such an instance, the decision to convene
a court martial will depend on factors that include the recommendation of the CO,
the rank of the accused, the charge, the sufficiency of the powers of punishment of
the superior commander, and the possibility of a right to elect trial by court martial.

121. NDA, section 165, and QR&O 111.05, 113.06, and 113.55.

122. QR&O, chapter 111, “Convening and Powers of Courts Martial”; chapter 112,
“Trial Procedure at General and Disciplinary Courts Martial”; and chapter 113,
“Special General Courts Martial and Standing Courts Martial”; and CFAO 111-1,
“Courts Martial Administration and Procedures”.

123. NDA, section 166.

124. QR&O 111.16, 111.17, 111.35, and 111.36.

125. NDA, sections 167 and 173, and QR&O 111.051, 111.22, and 111.41.

126. NDA, sections 168 and 174, and QR&O 111.21 and 111.40.
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THE CANADIAN FORCES
PERSONNEL SYSTEM

I he Canadian Forces (CF) operates an elaborate and highly structured

system for personnel recruitment, development and management. This
chapter reviews the chief features of this system to place the selection, screen-
ing and training of military personnel for the Somalia mission in context.!
Questions of selection, screening, and training specific to that mission are
dealt with in Volume 2, chapters 20 and 21.

In any major CF deployment, the personnel who serve are sent largely
on the basis of their current job and posting. With the exception of the con-
tingent commander, CF members go because the unit or sub-unit in which
they serve has been assigned to participate in the mission. Some categories
of personnel within a unit may be left behind as a ‘rear party’ because their
military trade or specialization is not required or is not a priority. Personnel
may also be left behind simply to comply with the manning ceiling set for the
mission. But in general, once a unit is selected by the chain of command, all
members of that unit are presumed to be deploying unless they are specifically
screened out for some reason.

There is a set of explicit and uniform standards for deployment suita-
bility, which relate primarily to administrative, medical, and family considera-
tions.? The concern is to minimize the operational disruption and financial
cost of unexpectedly and prematurely repatriating and replacing personnel
in a distant operational theatre.’

Behavioural suitability, on the other hand, is a matter of discretion for
the chain of command within the deploying unit. Until recently (May 1994),
there was little formal guidance on how that discretion should be exercised.*
To identify personnel who might pose a significant disciplinary risk during
a mission, the system relied on the attitude and judgement of commanders
and supervisors within the deploying unit. Obviously, this approach also relied
heavily on the general personnel system to recruit, screen, train, employ, and
promote CF members appropriately.
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Thus, an understanding of the critical elements of this system is useful
before delving into the selection, screening, and training of CF personnel
participating in the Somalia deployment.

The military is not a typical employer for several reasons. One important
reason is that the CF has a monopoly on the legitimate development and use
of military force in and for our society; that is, for all intents and purposes,
the CF is the only social institution that can provide contemporary military
training and is, at the same time, the only legitimate consumer of such skills.

A number of special precepts about service in the CF flow from this basic
reality. First, since it is the only place to learn and develop combat and
combat management and support skills, there are no lateral transfers into the
military. All CF members start at the bottom of their respective rank struc-
tures (officers as lieutenants and non-commissioned members as privates),
and all subsequent career progression is based on acquiring specific experience
and knowledge through education, training, and employment over time.

Moreover, there are established patterns to career progression in the mili-
tary. Each level of responsibility fits into a functional structure designed to
conduct or support military operations. One cannot intelligently employ and
manage a particular component of that structure without intimate knowledge
of how the sub-components work. The only way to acquire such knowledge
in a meaningful and reliable way is through the particular training, educa-
tion and employment experience offered at each level of responsibility.

Hence, military employment, training and education opportunities, as
well as promotion to higher rank, are carefully structured to progress in a
specified order and at a certain rate.’ For example, promotions are given
only one rank level at a time, and levels of responsibility cannot be skipped
in military employment. To take a simple example, officers cannot expect to
command a battalion until they have commanded platoons and companies.

Progression through this highly structured and physically challenging
system of professional development takes a lot of time and training. As a
result, military careers begin at a relatively young age and involve many years
of service before retirement.

Military service is, indeed, a career rather than a job. A number of factors
contribute to this. First, as noted earlier, the CF is the country’s only real
consumer of military skills; second, the military requires its leaders at all
levels (including the highest levels) to have undergone its elaborate pro-
gram of in-house professional development; third, Canada has a standing, full-
time, military force to staff, maintain, support and lead; and fourth, the
recruitment, training, education, and maintenance of a soldier represents a
considerable investment of resources. The CF has a strong institutional inter-
est in providing meaningful careers to those with significant potential in their
military trade and to avoid premature attrition among them. The intense
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and continuous nature of combat readiness and the corresponding requirement
for military discipline make special demands on CF members. There is also
a unique role for morale as a factor in military life and, indeed, in operational
capability. Hence, the CF concerns itself with the broader welfare of its
members, not just job performance.

RECRUITMENT

Having reviewed some of the distinctive features of personnel management
in the CE we now turn to an examination of the key elements of the per-
sonnel system designed to meet the particular requirements of the CE Unless

otherwise indicated, the procedures described in this chapter were in place
in 1992.

Basic Standards

Under the QR&O for the Canadian Forces, recruits must be at least 17 years
of age and must be “of good character” to be enrolled in the forces.6 The
preferred age for entry into ‘operational’ and ‘unskilled’ military trades (called
military occupation codes, or MOCs), like the infantry, is 17 to 25 years.?
All direct-entry applicants for the officer corps must have a university degree,
membership in a professional association, be a graduate of a suitable course
of a recognized institute of technology, or have former commissioned ser-
vice.® For service in the non-commissioned ranks, an applicant must normally
have completed grade 10.° Other basic conditions for enrolment relate to citizen-
ship and health standards.'® Both officer and non-commissioned member
(NCM) applicants undergo various aptitude tests to determine the MOC
for which they are best suited.!!

The following persons, among others, are normally precluded from enrol-
ment in the CF: anyone previously released from the CF, the RCMP or any
foreign force for inefficiency or poor conduct; anyone who has previously
been punished with dismissal with disgrace from Her Majesty’s service; any-
one who has engaged in “sexual misconduct”; and anyone who has “an out-
standing obligation to the judicial system”, meaning anyone awaiting trial,
incarcerated, under suspended sentence, on probation, or on parole.!? Aside
from these restrictions, recruiters appear to have considerable discretion in
weighing criminal record information when assessing an applicant’s char-
acter or general suitability for military service.”® In terms of screening out
active racists, before October 1993, there was no policy on this subject.!
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These are the minimum legal standards for enrolment. With larger pools
of qualified applicants and a smaller recruitment quota, there has been a sig-
nificant increase in the quality of recruits over recent years. By the same
token, there were some problems with applicant quality at certain times
during the 1970s and 1980s, when civilian job market conditions were
better and recruitment quotas were higher.

Since the late 1980s, recruitment standards for the full-time Regular
Force and the part-time Reserve Force have been the same.”” Currently,
some 10,000 members are recruited annually, with about 20 per cent going
into the Regular Force.

The Recruitment Process

The first stage in the recruiting process is the contact interview, which takes
place at a recruitment centre. At this stage, the applicant is counselled about
the forces and the various trades available in the military. Basic eligibility is
confirmed at this stage. Applicants are also asked whether they have ever been
convicted of a criminal offence for which they have not received a pardon.'®
Applicants are asked only about convictions under the Young Offenders Act
for which they are currently under a resulting disposition, such as a probation
order. Such applicants are not asked for details about the offence itself.!”

The next stage is testing for specific employment aptitudes and, in the
case of non-commissioned members, general learning ability.!®

A medical assessment is then conducted to determine, among other
things, the sort of employment for which the applicant is fit."” Applicants are
also asked to reveal their medical history, including, specifically, any previous
treatment by a psychiatrist, psychologist, or social worker.?°

An assessment interview is then conducted by a military career counsellor.
Applicants are questioned more thoroughly about their qualifications, edu-
cation and employment history, and motivation.?! Further military career
counselling is also conducted. Applicants are asked about their history of
drug use, and the CF policy on drugs is explained. Applicants are also ques-
tioned about their experience with and attitudes toward people of diverse racial
and cultural backgrounds, and the CF policy in this regard is reviewed. This
last component of the interview has been in place only since October 1993.%

The next step is reliability screening. All CF enrolees must pass an
‘enhanced reliability’ check.?> This includes review of identification docu-
mentation; verification of qualifications, employment history and references;
a criminal record check; and a credit check.?
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If the reliability status is granted, the applicant is given a Military Potential
rating by the military career counsellor. This rating integrates everything the
counsellor knows about the applicant from interviews, tests and other sources,
and assesses this profile in relation to the demands of the military and of the
particular occupation in which the applicant is interested.> The general attrib-
utes that counsellors are to look for in applicants are teamwork, perseverance,
physical endurance, conformity to rules, acceptance of criticism, and initia-
tive. In the case of applicants for the officer ranks, leadership skills are also
sought. The ratings range from one to nine, with those scoring only one or
two deemed unsuitable. Applicants are eligible to receive offers of enrolment
with the CF in order of merit, based on their Military Potential rating.26

The aim of the Military Potential rating is to predict whether an applicant
will integrate successfully into the Canadian Forces, particularly during basic
recruit training and initial military occupation training.?” However, recent
internal research casts doubt on the effectiveness of this rating as a predictor
of performance, either in basic training or subsequent military occupation
qualification training.?8

Criminal Records and Recruitment

Even in cases where a pardon has not yet been granted, a previous criminal
conviction does not necessarily preclude admission to the CF. However,
since hiring for the CF is competitive, past offences do adversely affect an
applicant’s chances of enrolment. Moreover, if sufficiently serious, a criminal
record could lead to denial of reliability status (a prerequisite for enrolment)
or denial of a security clearance.” The consequences of a denial or revoca-
tion of a security clearance range from various employment restrictions to
occupational transfer to release from the CE®

Use of information about convictions under the Young Offenders Act is care-
fully controlled. Young offender information is not sent to the relevant recruit-
ment centre. Instead, it goes to the CF Recruitment, Education and Training
System headquarters, where the implications of the information for enrol-
ment suitability are assessed. If personnel at the recruitment centre do happen
to learn about young offender convictions, they are not permitted to use that
information in determining an applicant’s suitability for enrolment.3!

Psychological Assessment

During the medical examination, applicants are asked about problems with
drug or alcohol abuse and any previous treatment by a psychiatrist, psychol-
ogist, or social worker.*? Disclosures of past treatment are followed up, and
details are obtained from the treating professional.’
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In most cases, however, psychological testing is used only to help deter-
mine an individual’s aptitude for particular military occupations, not to assess
psycho-social stability.** By contrast, applicants for most civilian police forces
undergo a series of psychological screening tests.”> Normally, psychological
fitness (in the sense of predisposition to aberrant behaviour) is assessed sub-
jectively by recruiters on the basis of the applicant’s behavioural and social
history.* To this end, recruiters investigate applicants’ education, work expe-
rience, family and social relationships, criminal convictions, drug use, and debts.

Recruiters are not trained in the behavioural sciences, but guidelines for
recognizing and assessing psychological warning signs are provided in the
Recruiter’s Handbook for the Canadian Forces and various recruiting directives.
Moreover, recruiters receive training from CF personnel selection officers,
who have at least a master’s degree in psychology,’” as well as specialized
training and work experience. Personnel selection officers are also available
to provide technical advice to recruiters and others in the personnel selec-
tion system in particular cases of concern, or on general issues.”® Furthermore,
specific cases can be referred to a personnel selection officer where the
recruiter has a doubt about an applicant’s psychological fitness.”®

Post-Enrolment Screening and Monitoring

Screening and monitoring of CF personnel continue after enrolment.

Basic Training

In addition to its essential developmental value, basic military training is
considered an excellent opportunity to gauge a recruit’s ability to adapt psycho-
logically to military life and discipline.®* This period is marked by intensive
training and indoctrination combined with extensive direct observation by
superiors and frequent peer evaluations. Moreover, specialist personnel are
available on training bases to assist in the diagnosis of psychological disorders
and behavioural instability.*!

Security Clearance

To perform their duties, most CF members require some level of security
clearance in addition to the reliability vetting that is a condition of enrol-
ment.* The main additional elements for the security clearance are the per-
sonal character reference check and the Canadian Security Intelligence
Service (CSIS) indices check.® This latter check could expose involvement
in extremist organizations, provided the organization is deemed to represent
a “threat to security” as defined in the Canadian Security Intelligence Service Act.*
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For example, white supremacist groups were not necessarily seen as security
threats by CSIS at the time of the Somalia deployment, and whatever inter-
est CSIS did have in such organizations focused on their leaders, rather than
the general membership.* Moreover, before October 1993, active affiliation
with racist groups was not, in itself, deemed inconsistent with membership

in the CE#

Updating Reliability and Security Clearance Data

Supervisors must report changes in circumstances or behaviour that could be
relevant to a member’s suitability to hold a security clearance, and reliability
screening information must be updated at least every 10 years.

Maintenance of Conduct Sheets

Convictions for civil or military offences that occur after enrolment are
recorded on a member’s conduct sheet, which will be seen by superiors, career
managers, and merit boards.*8

Performance Evaluation and Career Review

CF members are assessed at least once a year on their performance by their
supervisors.” Performance appraisals are seen by at least the supervisor’s
superior, and they are reviewed at even higher levels if they are particularly
good or bad.®® Members are liable to be released involuntarily from the CF
for a range of shortcomings, including serious or persistent disciplinary problems
and poor performance.’!

TRAINING

Training for peace support operations must be seen in the context of military
training in general.”? In the CF, training is aimed first at achieving operational
readiness to perform missions and tasks and, second, at supporting the career
development of CF members. Training forms part of the overall personnel
management system and is of two types: individual and collective. Responsi-
bility for individual training falls within the mandate of the assistant deputy
minister for personnel (ADM(Per)), while collective training is within the
purview of the deputy chief of the defence staff, who retains the overall policy-
setting function. The planning, development, and management of collective
training are delegated to the functional commands through the Chief of the
Defence Staff Direction to Commanders, which details the missions to be
accomplished, including training missions.
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Individual Training

Individual training is aimed at satisfying professional and technical require-
ments of CF members operating within the CFs military occupational struc-
ture and the separate career development/management systems for officers
and non-commissioned members. It includes general military training, occu-
pational training, and specialty (or specialist) training, conducted mainly at
in-service training establishments or educational institutions (basic training
schools, military colleges, command and staff colleges, warrant officers’ acad-
emies, etc.), but also outside DND (for example at civilian universities).
Basic occupational training for operational personnel — including members
of the combat arms — is typically conducted within the operational com-
mand environments, with technical support from the central system if required.

There are both basic and advanced levels in all categories of individual
training. General military training, which is tied to general specifications
for both officers and non-commissioned members, can take place any time
during a service career. It includes such training as leadership courses for
senior officers and senior non-commissioned members, usually offered to
enable them to fulfil a requirement for a specific rank or as a prerequisite
for a higher rank.

Individual training for CF members is progressive. It begins at the basic
(new entry) level, which is designed primarily to teach general military skills
and provide initial indoctrination into the CF way of life. It then proceeds
through basic and advanced occupational training (usually a rank progres-
sion prerequisite) and is finally interspersed with general military training
and/or specialty training as required by the level of responsibility achieved
or a specific duty assignment within an occupational group.

The CF controls the quality and quantity of individual training by means
of a planning and management model encompassing a five-phase approach
to training: analysis, design, conduct, evaluation, and validation. The analy-
sis phase focuses on the specific need for training, and the result of the process
is a course-training standard or on-job training standard. These standards,
against which individual performance is assessed, are monitored and updated
periodically.

Responsibility for individual training is dispersed through three levels
of management:

1. NDHQ, where policy is established and its implementation verified;
quantitative needs are determined, and occupational specifications
are developed and approved.




THE CANADIAN FORCES PERSONNEL SYSTEM

2. Designated commands/training agencies, where training standards
are produced, training is validated, and resources are provided.

3. Training establishments, which design and conduct training, as well
as evaluate course members and course training.

Collective Training

Collective (or operational) training is planned, scheduled, and conducted
at the formation or unit level. It is designed to build cohesive teams
and units that can act independently or in concert with others to perform
a variety of missions or tasks (e.g., peace operations, war fighting, etc.). Col-
lective training capitalizes on general military and occupational skills and
competencies already acquired by CF members and forms the bulk of mission-
specific peacekeeping training for the combat arms and support elements to
be deployed. Refresher training may occur as part of an annual operational
training cycle or as required by a specific mission, generally at the unit level;
in the case of the Land Force, it is regulated by individual battle task stan-
dards and offered only if a deficiency in a skill is detected through testing.

Whereas the ADM(Per) has a direct and an indirect, as well as a rela-
tively continuous monitoring function respecting adherence to policies and
standards in the individual training system, the deputy chief of the defence
staff has only indirect and periodic mechanisms for monitoring consistency
across commands (e.g., annual training plans, Chief Review Services reviews).
Thus, collective training is decentralized training, with a minimum of con-
trol being exercised by NDHQ over how policies and standards are applied.
The bulk of training for peacekeeping falls into this category. As a conse-
quence, standardization in peacekeeping training must be maintained pri-
marily through well developed policies and supporting documentation to
ensure a thorough understanding of direction and requirements.

Training is central to the Canadian Forces. It not only provides the basis
for developing the knowledge, skills, and abilities needed for a wide range of
functions, but is also a primary vehicle for promoting morale and cohesion.
From the perspective of operational capability, a well managed training system
with adequate resources provides the best means — short of actual opera-
tions — of developing and practising command and leadership skills.
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CAREER DEVELOPMENT OF
MEMBERS AND OFFICERS

Career Development of Non-Commissioned Members

Throughout their careers, NCMs are required to take general military train-
ing, as well as occupation-related training.”” The requirements — common
and environmental — for all NCMs are found in the NCM General
Specification. The development of NCMs includes on-the-job training, as well
as training in leadership, management, occupational and specialty training,
and self-study.’*

Under the Canadian Forces training system, there are three basic devel-
opmental periods in the career of an NCM: basic recruit, junior leader and
senior leader.

e Basic Recruit: The aim of this primary developmental period is to
produce an individual who is well motivated, disciplined, physically
fit, capable of handling personal weapons, and capable of survival in
hostile environments.” The NCMs in the CAR in 1992 would have
attended basic recruit training at CFB St. Jean or CFB Cornwallis.
Today, because of rationalization required by budget cuts, all basic
training for recruits is done at the Canadian Forces Recruit School
at St. Jean.®® This first developmental period for NCMs would include,
in addition to basic training, army-specific training, either as part of
their basic occupational training or through a separate course.”
Combat arms NCMs would normally have attended one of the battle
schools.

e Junior Leader: This stage involves significant on-the-job training,
training at the base and unit, and formal courses, notably the Junior
Leader Course. Junior leader training aims to broaden knowledge of
general military subjects; develop leadership/management skills; and
provide practical experience in leadership and supervisory duties, toa
level required of junior supervisors (master corporal to sergeant ranks).*

For infantry NCMs, in addition to the cross-environmental junior leader
course, there are also formal courses and other training related to the infantry
MOGC, e.g., weapons use and training.

e Senior Leader: This final stage aims to provide NCMs of sergeant-
level rank with the knowledge, skills, and experience described
for junior leaders at the higher level required by warrant officers. Again,
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on-the-job experience is a crucial component of this stage. It is comple-
mented by the senior leader course, which is cross-environmental,
involving personnel from Land Force, Air, and Maritime commands.
There is an increased emphasis on leadership and management, given
the importance of these to the normal functions of NCM:s at the
rank of warrant officer and above.

As with the other two periods, this one includes continuing occupational
and environmental training through formal courses and on-the-job learning.

Career Development of Officers

The progression of an officer’s career involves training, education and employ-
ment. During an officer’s tenure with the Canadian Forces, this includes on-
the-job training, as well as training in leadership, management, occupational
and specialty training, and self-study.*

Officer candidates can be recruited at the beginning of their post-secondary
education, which is then integrated with their development as an officer.
This can be done through attendance at a military college (of the original
three — Royal Military College of Canada in Kingston (RMC), Royal Roads
Military College in Victoria, and College militaire royal de Saint-Jean in
Quebec — only RMC remains) or through attendance at another university,
combined with summers spent in officer training.

Alternatively, officers can be recruited at the end of their university studies,
in which case their initial training is more intensive and compressed. Finally,
a small number of officers are recruited from the ranks, through plans that
permit serving NCMs to upgrade their education as required to qualify them
for officer responsibilities. Whatever the method of entry, the basic approach
to the development of officers remains the same. Under the Canadian Forces
training system, there are four basic developmental periods in the career of
an officer.

* Basic Officer Development: This provides the training and educa-
tion required for the officer’s first appointment and runs from the
time of entry to the stage of military occupation qualification. At
the end, officers meet their common and specific occupational require-
ments and possess the fundamental information and skills required
to begin their first leadership position. It includes training in
elementary aspects of leadership.

The key element of training during this period is the Basic Officer Training
Course.® It also includes training specific to the officer’s environment

(Maritime, Land Force, or Air) and MOC. The basic MOC training for all
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three combat arms branches of Land Force (artillery, infantry, and armour)
is given through courses at the appropriate school at the Combat Training
Centre at Gagetown. '

e Junior/Intermediate®! Officer Development: Normally, this devel-
opment period runs from MOC qualification, which leads to the first
appointment, until a junior officer is promoted to the rank of major.
Again, all aspects of the junior officer’s development — employment
(on-job learning), education, and training — are geared to multiple
requirements, in this case occupational, environmental, and func-
tional command. During this stage lieutenants and captains would
apply and practise their MOC and common skills from the first devel-
opment period, but would also be doing self-study, through the Officer
Professional Development Program,® and formal courses. The junior
officer at this stage would be leading CF members at the sub-unit level.

A key educational component for a Land Force officer is attendance at
the Canadian Land Force Command Staff College at Fort Frontenac in
Kingston.® As well, during this period an army officer would normally complete
the Intermediate Tactics Course.®

e Advanced Officer Development: By this stage the officer — typi-
cally at the level of major or lieutenant-colonel — is increasingly
skilled as a leader, with the requisite knowledge of principles and tech-
niques of leadership. Training is by no means over, but rather con-
tinues, meeting the needs of the officer’s current rank and possible
higher ranks. This period may also involve specialized training for a
particular appointment or appointments. It is at this level that officers
are considered for command of units.

A key educational component at this stage is attendance at the Canadian
Forces Command and Staff College, which is a course given for senior offi-
cers from all three environments.® This course has been described as “the
cornerstone activity in the development of the senior officer cadre and the
centre for instruction of operational level environmental, joint and combined
doctrine within the CE”

During this period of officer development, officers would normally occupy
a combination of staff and command positions of increasing responsibility.
In combination with major and shorter courses both in leadership and in a
specific occupational field, officers can be expected to acquire the guidance,
leadership training/experience, and management skills necessary to discharge
their functions as senior leaders in the CE
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* Colonel and General Officer Development: This is the culminating
developmental period for a select group of CF officers. During this
stage they receive the training and experience required for high-level
command and staff employment and for particular senior appoint-
ments. This is when the officer’s development as a highly skilled
leader and commander is completed. Ordinarily, this period would
entail command of a base or formation and more. Since 1994, when
the National Defence College program was terminated, no formal
course of development has been available for officers at this level.&

PROMOTIONS AND APPOINTMENTS

Although the key criterion in promotion and appointment decisions in the
CF is ostensibly merit, it cannot be said that this is the only factor. Staffing
needs and limitations appear to be the real driving force behind the promo-
tion and appointment system.% Generally speaking, there are no promotions
unless there are vacancies — no matter how deserving those eligible for pro-
motion may be.% But the converse is equally true. In the event of a vacancy,
a member of the relevant class of eligible candidates will be promoted.” The
military personnel system cannot go outside itself to fill the position, nor
can it leave a significant gap in its organization indefinitely.

The number of personnel available to fill a position is necessarily restricted
by a variety of systemic constraints. As the only source of training in mili-
tary skills and knowledge, the CF can hire only from within, and all entrants
must move up the relevant rank structure to acquire specific knowledge and
abilities through training, study and employment experience.”! Before being
eligible for promotion, members must have been in their current rank for a
minimum number of years.

There are also many functional and occupational categories in the mili-
tary. Despite unification, Land Force Command, Maritime Command, and Air
Command continue to function as distinct branches to a significant degree.
In terms of staffing, this means that, below the level of the national command
and support bureaucracy (or a joint force headquarters), positions tend to be
restricted to a particular command. This is certainly true for combat positions.
Beyond that, the military personnel structure is divided into numerous fields
and sub-disciplines (called branches and military occupation codes respec-
tively).” Many positions in the military are trade-specific. In addition, the
key combat arms occupations in the Land Force environment have a regi-
mental system that adds a further dimension to promotions and appointments.
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Since environmental command, MOC, and rank all imply certain types
or levels of knowledge, training and experience, this elaborate and self-
contained personnel structure enables the military to focus quickly on a
manageable pool of candidates.

Promotion in the CF

For the most part, promotion to higher rank is based on competition among
peers (i.e., personnel holding the same rank within the same occupation) and
is determined by relative ranking by centralized panels called merit boards.”
There are several key exceptions to this general rule. First, certain promotions
are handled outside the competitive merit board process. After enrolment
as an NCM, promotions up to and including the rank of corporal are handled
within the member’s unit by the commanding officer.” The same process
can be extended to master corporal appointments in the Land Force com-
bat arms occupations where the need arises, through the Delegated Authority
Promotion System (described later in this chapter).” Promotion to major-
general or above is by personal selection of the chief of the defence staff
with the approval of the minister.”

In addition, a number of entry-level promotions for officers are auto-
matic upon meeting the requirements. After enrolment as an officer-cadet
and completion of the stipulated requirements, commissioning in the rank
of second lieutenant and promotion to lieutenant are automatic. In the case
of officers commissioned from the NCM ranks, commissioning in the rank of
second lieutenant with simultaneous promotion to lieutenant (where the prior
rank attained was master corporal or higher) or captain (where the prior
rank attained was master warrant officer or higher) are automatic. For spe-
cialist officer classifications (chaplain, medical, legal), post-commissioning
promotion up to the rank of captain is non-competitive.”’

In all other cases, personnel are selected for promotion from merit lists
ranking all eligible members of a given military occupation and rank relative
to each other. Merit lists are compiled annually by the various merit boards
based on the annual performance evaluation reports and other personnel file
contents, such as course reports, conduct sheets, and records of administrative
actions against the member.” This process is outlined in greater detail below.

Performance Evaluation Reports

These reports (known as PERs) are completed on all CF personnel each year.
More than one can be done in a year if there is a new posting or in cases of
exceptionally good or poor performance. Reports are completed by members’
supervisors, who are usually their immediate superiors in the chain of command.”
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Members are rated, in comparison with their peers, on the basis of a
variety of performance-related skills or factors. These include acceptance of
responsibilities and duties; application of job knowledge and skills; problem
analysis; decisiveness; planning and preparation; delegation, direction and
supervision; communication; working with others; and ensuring the well-
being and development of subordinates. Members are also rated on the fol-
lowing professional attributes: professional knowledge, appearance, physical
fitness, conduct, intellect, integrity, loyalty, dedication, and courage. On
each of these points, members are rated as low, normal or high, and within
these broad ratings there are often two to three further gradations. There is
also space on the report form for comments by the supervisor.

Finally, members are given an overall rating on their potential: ‘adverse’,
‘low normal’, ‘normal’, ‘high normal’, ‘superior’, or ‘outstanding’.®’ The report
also indicates whether the member is recommended for promotion. In addi-
tion to the other reporting requirements relating to disciplinary actions,
such actions must also be noted in the performance evaluation report. In
the case of officers, this includes convictions under civilian penal law (but,
in the case of provincial offences, only those where there is a sentence of
imprisonment) and under the Code of Service Discipline.®' However, a reproof
is not referred to in a PER.® In the case of NCMs, only serious breaches
need to be reported on the member’s PER.%

PERs must be shown to the member.* They are then reviewed by the
supervisor’s superior who also provides comments and recommendations. In
the case of PERs with an outstanding or an adverse rating, a further review
by more senior levels of command is mandatory. In fact, CFAO 26-6 defines
an outstanding or adverse PER rating as a judgement by the reporting offi-
cer that the member being evaluated “is so exceptional in every respect, in
comparison to other officers of the same rank, that the officer’s effectiveness
and potential, or lack thereof, should be brought to the attention of senior
officers in the chain of command.” In addition to these mandatory reviews,
PERs can be reviewed by other senior officers. A member’s CO is obliged to
report any change in circumstances occurring after submission of the PER
that may affect the member’s eligibility or suitability for promotion.

When an officer receives an adverse overall rating on a PER, the CO
must follow the procedure governing career shortcomings in CFAO 26-21
and counsel the officer or — if this has already been attempted without
success — place the officer on report of shortcomings.®

Finally, all PERs are sent to the appropriate NDHQ career management
staff.” Copies are not to be retained by units, bases or commands.®® The
career manager makes sure that the report is complete and otherwise meets estab-
lished requirements. Among other things, a team at NDHQ monitors all NCM
PERs to ensure that reporting practices are standardized, exceptionally high
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or low ratings are substantiated, and higher ratings are not being over-used.®
Personnel staff at NDHQ may even send a PER back if there is a problem with
it. For example, evidence before us indicated that, occasionally, a PER con-
tains a contradiction between the supervisor’s comments and the overall
rating.”® Career managers retain the PERs, along with other relevant docu-
mentation, on the CF members for whom they are responsible.

Colonel Arp, a former career manager for lieutenant-colonels and — at
the time of his testimony — special assistant to the ADM (Per), gave evi-
dence about the PER system among other things. He conceded that PERs
do tend to emphasize the positive elements of a member’s performance and
downplay problems. Interpreting a PER properly, therefore, involves con-
sidering not only what it says, but also what it does not say. To deal with the
problem of inflated ratings, a ceiling was placed on the proportion of person-
nel who could receive the top two overall ratings. Each formation was limited
to rating 8 per cent of its personnel ‘outstanding’ and 22 per cent as ‘superior’;
exceptions had to be approved by the Commander Land Force Command.
These constraints led units to conduct their own internal boards to decide
who would receive the top ratings. In Colonel Arp’s experience, officers did
not get promoted without at least a ‘superior’ rating on their most recent
PERs. In other words, members had to be in the top third of their rank and
occupation, according to PER ratings, in order to advance.

Generally, members must have served two or three years in their cur-
rent rank to be eligible for merit board consideration. It is largely their PERs
that determine which of the eligible personnel are selected by the career
manager for consideration by a merit board. Current practice is to submit only
eligible members in the top 50 per cent of their rank and classification —
based on their last three PERs — to a merit board for promotion ranking.

Merit Boards

Some 86 different merit boards are convened annually to consider promo-
tions within the various ranks and military occupations. The boards are struc-
tured to ensure experience and familiarity with the needs and challenges of
the branch in question, while maintaining objectivity and independence.
Officer merit boards normally consist of six to eight officers from a trade
or branch similar to that of the candidates being considered. Within the
relevant branch, the widest possible representation from the various sub-
disciplines is sought, and at least two of the three elements of the armed
forces should be represented.”’ Where applicable, there is also representation
from the appropriate regiments. Normally, the board chair is three ranks
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above the candidates, and board members are two ranks higher. COs from
the combat arms branches are precluded from sitting on officer merit boards,
and no one can serve more than two consecutive years on a board.

NCM boards have four members, including either two or three officers
and one or two senior NCMs, depending on the rank level of the promotion.*
Like the officer boards, experience in the relevant branch, inter-element
representation, and official language representation are sought in merit board
composition. Board members are not normally to serve in consecutive years.
In the case of infantry NCMs, promotions are handled by regimental
merit boards, which include battalion COs and regimental sergeants-major.%
NCM merit boards decide who will be offered further periods of service and
indefinite service, as well as promotions.**

The results of board decisions are sent to the appropriate promotion
authority for approval. > Once approved, merit lists are in force until replaced
by the next ones, usually after a year. Promotions must be made based on the
order of precedence in the lists. Only the chief of the defence staff person-
ally can authorize a deviation from the list. The CDS is responsible for
approving promotions to all ranks up to colonel and recommends all pro-
motions to the general officer ranks. The minister of national defence approves
all promotions to the general officer ranks, and the Cabinet appoints the CDS.
In the case of promotion to ranks below colonel, however, the CDS’s respon-
sibility can be, and has been, delegated to other officials.?

Criteria for Promotion

Normal Progression

In addition to the existence of a vacancy and a potential candidate’s merit
list position, a variety of criteria for promotion are prescribed by the CDS,
depending on the rank and occupation in question.”” The common criteria
for promotion among officers are the completion of specified periods of quali-
fying service in the current rank; attaining the qualification requirements of
the particular MOC; medical fitness in relation to the officer’ field of employ-
ment; and possession of the minimum security clearance required in that
MOC.” The common criteria for promotion of NCMs are similar, except
that NCMs must also have a recent history of satisfactory performance and
conduct and the recommendation of their CO.

All candidates for competitive promotion in the officer ranks are also
rated by merit boards on their performance — as indicated in PERs and course
reports — and their potential for more senior rank, which includes an assess-
ment of experience, qualifications, linguistic ability, remaining years of
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service, personality, and physical fitness.” In the case of NCMs, COs are to
recommend promotion only where the member has demonstrated the neces-
sary potential and where the CO is prepared to retain and develop the mem-
ber in that rank.!®® In the infantry, only the top five per cent are promoted
in a given year.!”!

Incidents of misconduct or poor performance generally jeopardize a mem-
ber’s promotion prospects, at least in the immediate term. In the case of
NCMs, recent satisfactory conduct is a formal criterion for promotion,
although that standard is open to interpretation and thus allows for the exer-
cise of discretion by the chain of command and NDHQ.!®? In the case of
officers, any conduct sheet entries must be indicated on the PER, so merit
boards will be aware of civil or military offences.!® Officers on report of short-
comings will not be posted out of their parent units.'* Where officers or
warrant officers have received a reproof, a record of this remains in their file
for one year and is therefore seen by the merit board in that year but not there-
after.!% NCMs on counselling and probation are not eligible for promotion
and will not be posted out of their current unit during the probation period.'%
By itself, a recorded warning does not affect promotion or posting eligibility,'%?
but in a competitive environment, it can obviously be a handicap.

Exceptions

The CDS can waive any promotion requirement,'® and NCMs can be
promoted in recognition of meritorious service or an act of gallantry.!®

Accelerated Promotion

Accelerated promotion allows members of the CF who demonstrate excep-
tional ability and potential to be promoted more quickly than normal.!*®
Normally, members must serve two to four years in a rank (depending on
the rank) to be eligible for promotion to the next rank.!! If accelerated pro-
motion is authorized, officers can be promoted after as little as one year in rank;
NCMs can be promoted after one to three years, depending on the rank.!!?
In the case of accelerated private to corporal promotions, NDHQ (specifi-
cally, the Director General Personnel Careers Other Ranks) establishes
annual ceilings for each of the commands.!*?

For both officers and NCMs, accelerated promotion first requires the
recommendation of the member’s CO.!'* The promotion authorities are
the same as for normal promotions: the member’s CO, for promotions up
to corporal; and the Director General Personnel Careers Other Ranks, for
promotions to master corporal and above.'
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For officers, a special PER is prepared on the nominee and forwarded to
NDHQ. The report must set out in detail “the reasons why the officer is
deserving of rapid and extraordinary promotion, and why such promotion will
be in the interests of the CE”'® The report must include specific assessments
of the nominee’s “leadership and management abilities” and a description of
the officer’s “outstanding qualities”. The report must also be supported by the
most senior officer at each level of the chain of command. If fully supported,
the PER is referred to the next scheduled merit board for consideration.

For NCMs, the procedure is somewhat different, depending on the rank
and MOC. For accelerated promotion to corporal, the approving authority
is the same as for a regular promotion — the member’s CO, subject to any
limitations prescribed by the commands.''” The general procedure for accel-
erated promotion to master corporal or above is similar to that for officers.
A special PER is submitted and considered by the regular merit board.!!8
The criteria are distinct however: accelerated promotion to corporal requires
demonstration of outstanding performance in the member’s trade, whereas
promotion to master corporal or above also requires leadership potential.
Aside from the normal minimum time in rank, the member must meet all
other qualifications for the promotion.

Delegated Authority Promotion System (DAPS)

The DAPS is a special form of accelerated promotion to the rank of master
corporal that applies to certain MOCs, including the infantry. In fact, DAPS
replaces the general accelerated system just described with respect to pro-
motions to master corporal in the affected classifications. DAPS aims to
ensure an adequate number of master corporals in the combat arms occu-
pations.!? So, in contrast with accelerated promotion, which is merit-driven,
the DAPS responds to organizational requirements.

If vacancies in the affected occupation classifications cannot be filled
by application of the normal criteria, the Director General Personnel Careers
Other Ranks authorizes DAPS promotions.'?° Privates or corporals selected
by their CO who meet all qualifications for promotion to master corporal,
except for time served in current rank, can then be promoted to master
corporal.’?! The CO is responsible for ensuring that the member has all the
necessary qualifications.

The key difference between DAPS and accelerated promotion gener-
ally is that no special PER is prepared or considered by a merit board. Once
NDHQ determines the need for DAPS to fill vacancies at the master cor-
poral level and COs have selected candidates, promotions are automatic
rather than competitive. In this respect, DAPS differs from both the normal
promotion system for master corporals and the accelerated system.
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The Regimental System

In the case of the combat arms occupations in the Land Force environ-
ment — armour, artillery, field engineer, and infantry — promotion occurs
in the context of a regimental system. Each regiment has its own history
and traditions. Members progress in their careers within a particular unit or
family of units. Along the way, they may serve in extra-regimental postings,
such as staff positions at higher headquarters and CF training and educa-
tional institutions or when units or sub-units of their regiment have been
grouped in larger formations with units or sub-units from other regiments.
But members remain affiliated with their home regiment, and they are not
transferred between regiments.!??

In addition to the official command structure of the component units,
each regiment has a semi-official oversight and advisory entity, a regimen-
tal council known variously as the Senate, the Regimental Guard, or la Régie,
the heads of which are known colloquially as ‘Godfathers’. These bodies are
normally composed of the serving general officers of the regiment and cer-
tain honorary appointees, such as retired generals from that regiment. Their
role is to oversee the long-term well-being of the regiment.

An important aspect of their mandate is to provide advice and input to
NDHQ personnel staff on key promotions and appointments within the regi-
ment. This is, to a certain extent, a natural role for them, since they know
the officers who are candidates for promotion, having observed their develop-
ment from officer-cadet to lieutenant-colonel. They also know the candidates’
supervisors better than career managers are likely to do.'?

By contrast, a member’s superiors in the chain of command and the
career manager at NDHQ) change regularly. Because of their unique corpo-
rate memory, input from the regimental councils on personnel matters is
highly valued by the chain of command. Although they have no formal
authority in the process, the personnel recommendations of these regimental
councils are, in practice, very influential.

Within the regimental council, a regimental colonel is appointed by the
other members, among other things, to track the career development of key
personnel in the regiment and advise NDHQ) career managers on particu-
lar serving members. Col (ret) John Joly — who held this position for Princess
Patricia’s Canadian Light Infantry between 1988 and 1991 — described his
role as follows:

to act on behalf of the regiment to manage the postings, career develop-
ment, major corps selections and grooming of our officers and NCOs and
soldiers in order to maintain the health and vitality of the regiment as a
whole, the battalions in particular. And more importantly, [to manage] the
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individuals in their development so that in the longer term the regiment

would not suffer any declines through mismanagement of the personnel
124

assets...

Regiments also conduct their own merit boards to rank the serving per-
sonnel of the regiment. In the case of NCMs, promotions are actually decided
by these regimental boards, which are recognized in the CFAO:s. For officers,
however, the official merit boards are established according to rank level
and combine candidates from all regiments as well as other combat arms
occupations, resulting in “a much broader base of comparison and a higher
standard [for promotion].”'? The regiment’s advice on officer promotions is
conveyed to NDHQ merit boards, either directly through their representa-
tives on the boards,'?® or indirectly through the career managers. In the case
of key appointments in the regiment, the regiment provides recommenda-
tions to career managers and often directly to Land Force Command
Headquarters as well.

Appointments in the Infantry

As with promotions, the filling of unit and sub-unit command appointments
involves a subtle interaction between NDHQ personnel staff (chiefly career
managers), the chain of command, and the regimental councils. The appoint-
ment process involves more discretion, however, and the influence of
regimental councils is more decisive. PERs and regimental rankings are impor-
tant in the appointments process, but since command appointments usually
occur within the first five years of achieving the required rank, many candi-
dates for such postings will not be on a merit list, because they will not yet be
eligible for further promotion. Another difference is that with postings or
appointments, the wishes of the member are also an important factor. CF mem-
bers do not apply for promotion, but they do, to a degree, apply for appointments.

The appointments system operates under certain constraints that do not
affect promotions. A particular posting may have a bilingualism requirement.
Postings have a specific tour length: three years generally, but only two years
for command appointments, so candidates would generally have to be avail-
able for that period. Moreover, the CF tries to ration certain highly prized
appointments, so that more members have a chance at them. Such postings
include unit commands, certain senior staff positions, and various NATO,
UN and other foreign postings — generally, a member will not receive any
of these appointments more than once. In addition, there may be personal
constraints on a particular member, such as family situations, and for bud-
getary reasons, career managers are limited to a certain number of subsidized
personnel relocations per year. Career managers testifying before this Inquiry,
however, stated this constraint does not apply to unit command appointments.
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Furthermore, appointments must be filled on the basis of the manning pri-
orities established by the vice chief of the defence staff. Priority one postings,
such as UN appointments, must be filled first. There are relatively few
priority two postings, but they include command of combat arms units. The
majority of postings are priority three, including positions within units and
most positions at NDHQ.

Operating within these constraints, career managers consult widely in com-
piling their list of potential candidates. The environmental command — in
the case of the Canadian Airborne Regiment, Land Force Command — is
consulted and provides input on the requirements of the position and the avail-
able personnel. The branch adviser'?’ — in this case the Director of Infantry
— also has some understanding of the criteria candidates should meet, as
well as further information on the career advancement needs, preferences,
and prospects of candidates. The adviser is also in touch with the regiments
and with Land Force Command HQ. In the case of a sub-unit command
appointment, the unit commanding officer is also a key player and effec-
tively has a veto over postings to the unit. For unit CO appointments, the
brigade commander is consulted. However, this is not part of the formal
process. Strictly speaking, the key players in the selection process are the
career managet, the branch adviser, and the Land Force Commander. But peers
and subordinates are not consulted; only superiors are consulted.?® Candidates
are also interviewed before being put on the list of personnel recommended
for a posting. Once career managers have arrived at a tentative posting plan
for the personnel in the rank and occupations for which they are responsi-
ble, they interview those members, discussing their options based on their
performance, the positions of interest to the members, and their long-term
career goals. These interviews are not an occasion to evaluate the candi-
date; this is the responsibility of the chain of command through the PERs.

Based on these consultations and members’ personnel files, the career
manager and the branch adviser come up with a list of suitable candidates
for appointment. This list is taken to the appropriate regimental council by
the branch adviser. The regimental council makes a selection from this list.
Barring any administrative problems with the regiment’s choice, the career
manager takes their recommendation to the Deputy Commander LFC, where
it is reviewed and discussed in detail. The career manager then interviews
the members about the proposed postings. Finally, the matter goes to the
Commander LFC for final approval, although the formal posting order is
put out by the NDHQ) personnel staff under the assistant deputy minister for
personnel on behalf of the chief of the defence staff.
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In the case of NCMs, the key players in promotions and postings are the

unit CO and the regimental sergeant-major. The appropriate NDHQ career
manager does everything in consultation with those officials.!?

The effectiveness of the CF personnel system — in combination with the

mission-specific training, selection and screening of CF personnel — in the
case of the deployment to Somalia in 1992-93 is considered in Volume 2.
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. As Dr. Franklin Pinch wrote in “Screening and Selection of Personnel for Peace

Operations: A Canadian Perspective” (Gloucester, Ontario: 1994), “Screening and
selection do not stand alone but are part of the overall human resources management
strategies of any armed force, including the CE”

. See Canadian Forces Administrative Orders (CFAQO) 20-46 (Annex A-]) and

20-50; and Force Mobile Command Operating Procedure 101, November 29, 1977.

. CFAOQ 20-50, paragraph 3.
. The only formal rule on the subject was in CFAO 20-50, paragraph 4a, which

stipulated that “Members with a history of repeated misconduct shall not be con-
sidered for a posting outside Canada.” Since Somalia, behavioural suitability

has become a distinct factor in pre-deployment screening, and the unit CO has
been given specific criteria to consider in making such assessments. See NDHQ,
CANFORGEN 023 of 021500Z May 1994, re Social and Behavioural Suitability
Screening, Document book 89A, tab 10.

. Chief Review Services, Program Evaluation Division, “Report on NDHQ Program

Evaluation Assessment Study — EA 1/86: Personnel — Recruiting, Development
and Distribution”, May 13, 1988, p. 11, paragraph 27.

. Queen’s Regulations and Orders (QR&QO) 6.01(1).
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Transcripts vol. 15, p. 2733. See also testimony of LGen (ret) Reay, Transcripts
vol. 45, p. 9017.
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THE CANADIAN AIRBORNE REGIMENT

he Canadian Airborne Regiment had its roots in two fighting units, the
Ist and 2nd Canadian Parachute Battalions. The Minister of Defence
approved the formation of the 1st Canadian Parachute Battalion in July 1942,
largely because of the effectiveness of airborne units earlier in the war. The
battalion fought under British command with the 6th British Airborne
Division and took part in the D-Day invasion, landing behind the lines to
attack enemy positions and secure captured areas. It also fought in the Battle
“of the Bulge, crossed the Rhine and, on May 2, 1945, became the first Allied
unit to meet the Russian army on German soil, in Wismar. The battalion
returned to Canada after V-E day and was disbanded as the war in the Pacific
was drawing to a close.!

The 2nd Canadian Parachute Battalion, formed on July 10, 1943 (and
renamed the First Canadian Special Service Battalion in 1943), along with
a U.S. parachute battalion, formed the First Special Service Force. Known
as the Devil’s Brigade, this force was unique, in that the two nationalities were
not separated into different units or sub-units. The First Special Service
Force fought in Italy; its members were the first Allied troops to enter Rome
in June 1944. The Force was disbanded in December 1944, and the Canadian
battalion was disbanded after the war.?

For a short time after the war, the army had no parachute capability. Then,
in 1946, parachuting skills were revived by the formation of a Canadian
Special Air Service Company (SAS). In 1948, an airborne brigade group
was established. Called the Mobile Striking Force, its assigned task was
Canadian defence, particularly in the north. It consisted, in part, of battalions
from The Royal Canadian Regiment, Princess Patricia’s Canadian Light
Infantry, and the Royal 22¢ Régiment. In 1958, the Mobile Striking Force was
reduced in size to one infantry company group from each infantry regiment and
renamed the Defence of Canada Force.?
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CREATION OF THE
CANADIAN AIRBORNE REGIMENT

In 1966, the Chief of the Defence Staff, General ].V. Allard, began plans
for an airborne capability in the form of a radically different, specialized
unit.* Out of this initiative, the Canadian Airborne Regiment (CAR) was
established on April 8, 1968. Located at CFB Edmonton, the Regiment’s
principal roles were defence of Canada operations against small-scale enemy
incursions in the north, provision of short-notice response to United Nations
requests for peace operations, and operations in limited or general war within
the context of a larger allied force, particularly a variety of ‘special service’
missions, including pathfinders, deep patrolling and winter operations, and
domestic operations in response to civil authorities.’

The CAR was organized as a unit of the Canadian Forces within Mobile
Command. Generally, membership in the Regiment was about 900 in all
ranks, with a regimental headquarters and six units: the airborne headquar-
ters and signal squadron, which provided the normal communications and
headquarters function; two infantry commandos — 1¢* Commando Aéroporté
and 2nd Airborne Commando; 1st Airborne Battery, which provided field
artillery; 1st Airborne Field Engineer Squadron, providing combat support;
and Ist Airborne Service Company, providing service support. Second- and
third-line support was provided by 1st Field Service Support Unit (1FSSU),
a special unit that, although not part of the Regiment, was created to sup-
port the Regiment. Service support was brought entirely into the CAR in
1975 with the amalgamation of 1 FSSU and 1st Airborne Service Company
to form Ist Airborne Service Support Unit.® The regimental commander,
having the rank of colonel, exercised the powers of a commander of a forma-
tion.” One of the two airborne infantry units (16 Commando) was franco-
phone. This unit was eventually manned entirely by volunteers from the
Royal 22¢ Régiment and moved from Valcartier to Edmonton in 1970.

MOoVE TO CFB PETAWAWA

In 1976, the Chief of the Defence Staff, General Jacques Dextraze, concluded
that the Canadian land forces, with a combat group and an airborne regiment
in the west, a small combat group in central Canada, a combat group in
Quebec, and an independent battalion in the Maritimes, were deployed in
an unbalanced manner. His plan was to have a brigade group in the west, a
brigade group in the east, and a quick-reaction regimental combat group in




THE CANADIAN AIRBORNE REGIMENT

the centre.The result was the creation of a quick-reaction combat group in
central Canada, an airborne/air transportable formation created by combining
units of the CAR with those of 2 Combat Group at CFB Petawawa.?

Thus, in 1977, the CAR became part of the new Special Service Force
(SSF), a brigade-sized command with a strength of 3,500, created to provide
a small, highly mobile, general-purpose force that could be inserted quickly
into any national or international theatre of operations.’ The Regiment
moved from CFB Edmonton to CFB Petawawa and was downsized in the
process, losing its gunners and engineers. It also lost its field support unit;
logistic support would now come instead from the SSF’s service battalion.
Within the CAR itself, the Airborne Service Company was resurrected to
provide immediate first-line logistical support.

In 1979, 3 Commando was established as a new airborne unit. This
resulted in a ceiling of about 750 members in all ranks, organized into three
smaller company-sized commandos.!° The three infantry commandos now
took shape around the three regimental affiliations: 1 Commando with the
Royal 22¢ Régiment, 2 Commando with Princess Patricia’s Canadian Light
Infantry, and 3 Commando with The Royal Canadian Regiment.

With the move to CFB Petawawa, the regiment’s chain of command
lengthened, because it was now a unit under the Special Service Force and
one link further from the most senior army commander. On the other hand,
the move to CFB Petawawa did allow for closer supervision of the CAR,
because it was now under the direction of the commander of the Special
Service Force. Moreover, the reorganization had the effect of diluting the
CAR'’s former uniqueness in the army, since it was now shared with the rest
of the new parent formation, the SSE Later, the introduction of the army
area command system placed Land Force Central Area between the SSF
and Force Mobile Command headquarters. Thus, a unit intended in 1968
to be a resource answerable directly to the commander of the army and,
through that commander, to the chief of the defence staff fell inside the
‘normal’ chain of command, without any apparent change in its operational
mandate or concept of operations.

OPERATIONS OF THE CAR
The 1970s

The Regiment was deployed operationally on three occasions in the 1970s,
twice on internal security operations and once on a peacekeeping task, none
of which called for a parachute capability. In 1970, in response to the October
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Crisis, the Regiment moved by air to Montreal, where it was divided into
quick-reaction teams to assist the police in sweeps, raids, and cordon and
search operations.

In 1974, in a pivotal event in its history, the CAR was assigned its first
peacekeeping mission. In March 1974, about half the Regiment was deployed
to Cyprus to fulfil Canada’s commitment to a 450-member battalion there.
In July, however, a coup by the Greek Cypriot National Guard toppled the
government of Archbishop Makarios and, in response to the coup, the Turkish
army invaded the island. The CAR members assigned to Cyprus were pres-
ent on the island at the time of the coup. The Regiment’s soldiers thus found
themselves in the middle of a shooting war. The remaining half of the Regiment
was deployed after the Turkish invasion. The UN forces, principally the
Canadians with British support, positioned themselves in the Nicosia Interna-
tional Airport to deny it to both sides and prevent escalation of the
conflict. Their primary role was to patrol, report, and try to maintain order
without taking sides. The CAR did so with significant help from the British
forces in Cyprus.!! The Regiment performed well in peace-restoring opera-
tions. By the end of the operation, more than 30 men had been wounded and
two had been killed."?

In 1976, the CAR supported successful security arrangements during the
Montreal Olympics, designed to prevent a situation similar to the terrorist
attack against Israeli athletes that occurred during the 1972 Olympics at Munich.

Thus, during this period the CAR performed well on operations as well
as on exercise. Nonetheless, as one author concludes, “Non-airborne soldiers
could state, quite correctly, that the Airborne Regiment did nothing in its
three operations that could not have been done equally well by a regular
Canadian infantry battalion.”® This was confirmed in testimony before the
Inquiry by a former commanding officer of the CAR, LGen (ret) K. Foster.!

The 1980s

The Canadian Airborne Regiment had peacekeeping rotations in Cyprus
in 1981 and 1986-87. It served as the 35th Canadian Contingent in Cyprus
from March 19 to September 30, 1981, and as the 47th Canadian Contingent
there from September 1, 1986 to March 9, 1987.

The 1990s before Somalia

On July 18, 1991, the Secretary of State for External Affairs, the Honourable
Barbara McDougall, and the Minister of National Defence, the Honourable
Marcel Masse, announced that Canada was to participate in the United
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Nations Mission for the Referendum in Western Sahara. The United Nations
mandate was to establish the conditions for a referendum on the future of
the Western Sahara by identifying and registering qualified voters and by
supervising the repatriation of refugees and non-residents before the vote.

Canada’s contribution of 740 troops was based on the Canadian Airborne
Regiment. It was to be the largest contingent of the 1,700 military personnel,
900 civilian staff, and 300 civilian police provided by 36 nations. The name
given to the Canadian operation was Operation Python. Their role was to
monitor the cease-fire and ensure that troop reductions and POW exchanges
were agreed to by Frente Polisario guerrillas and the Moroccan army.

Because of disagreements about who was qualified to vote, the referen-
dum was postponed indefinitely. On February 19, 1992 the SSF was ordered
to cancel the Operation Python task for the Canadian Airborne Regiment
and have it revert back to its status as Canada’s UN standby force, with the
ability to move on 30 days’ notice. On February 21, 1992, the Commander
SSF gave the order to stand down."

Reorganization in 1992

In 1991-92, the Regiment was downsized by some 150 personnel, and what
had been a five-unit regiment (the three airborne commandos; the Airborne
Service Commando, providing combat service support; and the Airborne
Headquarters and Signal Squadron, exercising command and control) became
a single unit. The three commandos continued to exist as sub-units, but the
services and support formerly provided by Signal Squadron and the Service
Commando were now provided by newly created platoons within the Regiment.

The effect of the changes was summarized by Col Holmes, Commanding
Officer of the CAR at the time of the reorganization, in his testimony before
us. Before the reorganization, the CAR was, in effect, a small brigade: its
five unit commanders were commanding officers; it had a headquarters staff
comparable to that of a brigade; and it was designed to be expandable, so
that in times of tension, it could be enlarged to a brigade-size organization
if needed. After the reorganization, the CAR no longer had this flexibility;
the support and services that permitted expansion were no longer in place.
In this respect, the Regiment was similar to the other line infantry battalions
in the army; it could not operate independently and had to work under a
brigade headquarters in terms of command and control; and it had to rely
on other units of a brigade for combat support and combat service support.'®

At the time it received the warning order for Operation Cordon (the
proposed United Nations mission to Somalia), the Regiment had not
yet completed the transition to the new organization: it was in the process
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of turning in excess vehicles and equipment; moves had been planned but
not made (for example, to co-locate regimental headquarters with the com-
mando headquarters); and buildings had not yet been renovated for their
new uses. In addition, the Regiment’s regulations, orders and instructions had
yet to be rewritten, although a plan was in place to do so.

One significant change had already taken effect, however. With the
downsizing of the CAR to a unit that was the equivalent of a battalion (instead
of its former status as the equivalent of a brigade), the ranks required for the
commanding officer of the CAR and its sub-units were also reduced. As a
battalion-type organization without the capacity for independent opera-
tions, it could now be commanded by a lieutenant-colonel (instead of a full
colonel as before). This in turn had a ripple effect on positions within
the CAR below that of the commanding officer — those heading the
commandos became officers commanding with reduced authority.

During this period of reorganization, the CAR retained its role as a rapid
deployment airborne/air transportable force, to be used mainly in operations
to support national security and international peacekeeping. The Regiment
had to be ready to respond to a variety of situations, some of them where
virtually no warning would be given and others on notice of 48, 72, or
96 hours. At the same time, there was discussion within the army chain of
command about what mission and tasks were appropriate for the CAR and
its affiliated combat support and combat service support elements.

The proposed new mission — referred to as its “concept of employ-
ment” — went through several drafts between April and November 1992.17
In particular, those commenting on the drafts identified a considerable gap
between the tasks anticipated for the CAR and the Regiment’s actual capa-
bilities following the reorganization, noting that equipment and personnel
would have to be augmented considerably if the CAR was to be capable of
fulfilling the mission set out in the concept of employment. The final docu-
ment, approved in November 1992, acknowledged concerns about limita-
tions resulting from the Regiment’s downsizing but nevertheless argued that
the CAR should be organized, staffed, trained, and equipped to undertake
tasks across a broad continuum of conflict. Thus, before the Regiment was
sent to Somalia, senior officers in Land Force Command had recognized that
the CAR was not structured or equipped with the personnel and materiel it
needed to fulfil the concept of employment that had been approved for it.
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A.A

PEACEKEEPING: CONCEPTS,
EVOLUTION, AND CANADA’S ROLE

anada’s respected role in international peacekeeping has been marred by
events arising from the deployment of Canadian Forces (CF) to Somalia.

Many issues arise from our review of the events leading up to the deploy-
ment of Canadian Forces in 1992 as part of the United Nations-authorized
operation. Some of these concern not only the Canadian and United Nations
organizations for the operation in Somalia, but also the changing nature of
peacekeeping generally. For example, understanding the impact of the change
in mandate — from what was first understood to be a traditional peacekeeping
operation to a peace enforcement operation — requires an understanding of
the history of peacekeeping, its evolution since the Cold War, and the evo-
lution of Canada’s role in such operations. Hence, the following background
information on peacekeeping is fundamental to an understanding of our
findings and recommendations.

In this chapter we provide an overview of Canada’s role in UN peace-
keeping operations. We review Canada’s early involvement before and during
the Cold War era and more recent efforts since then. We explain the ter-
minology and concepts involved in peacekeeping and provide an overview
of the origins of peacekeeping. We also examine the changing nature of
peacekeeping since the Cold War and discuss the international context in
which peacekeeping operations have taken place. We describe the range of
characteristics of contemporary operations and review the key issues arising
from the new order that must be addressed in considering the future of peace-
keeping. Finally, we consider, from foreign and defence policy perspectives,
Canada’s role in United Nations peacekeeping operations.
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CONCEPTS AND EVOLUTION

Terminology

Throughout our hearings, it became evident that the terminology used to
describe multi-national operations has become confused, largely because an
increased number of operations with varied mandates and objectives have
been conducted since the end of the Cold War under the general term ‘peace-
keeping’. Frequently, the limitations involved in a peacekeeping or Chap-
ter VI mission, such as Operation Cordon, are discussed in contrast to a
‘peacemaking’ or Chapter VII mission, such as Operation Deliverance.! Such
distinctions are not entirely accurate, and their legal authority is unclear.
Clarification of terms and definitions used throughout the report is provided
below.

Peacekeeping

The term ‘peacekeeping’ has been used to describe all types of operations
from the first UN peacekeeping mission monitoring the cease-fire among
the British, French, Israelis and Egyptians in the Sinai (the first United
Nations Emergency Force — UNEEF 1, 1956), to the UN-authorized opera-
tion expelling Iraq from Kuwait, to the operations protecting the delivery
of humanitarian relief during the civil war in Somalia. When used in this
generalized fashion, the term “refers to any international effort involving
an operational component to promote the termination of armed conflict or
the resolution of longstanding disputes”.? The UN continues to use the term
‘peacekeeping’ to refer generally to such international efforts. In this report,
we use the term ‘peace support operations’ instead, to avoid confusion with
traditional ‘peacekeeping’, which has a more limited meaning.

Peace Support Operations

The term ‘peace support operations’ covers a broad range of mechanisms for
conflict resolution and management, from dialogue, i.e., preventive diplo-
macy, to intervention, i.e., peace enforcement, and is also the term used in
current Canadian Forces doctrine.’

Traditional Peacekeeping

Because it is necessary to distinguish among the types of operations, we use
the term ‘traditional peacekeeping’ to describe only those operations based
on the following principles: consent of the parties, impartiality, and use of
force only in self-defence.* Traditional peacekeeping, therefore, refers to UN
operations under the command and control of the Secretary-General of the
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United Nations, conducted by military troops provided by member states on
a voluntary basis,’ with the costs met collectively by member states. Because
such missions are authorized and carried out by the UN, troops enjoy the appear-
ance of impartiality, which they require.

Peacemaking

Until recently, the term ‘peacemaking’ has referred to diplomatic activities
to resolve outstanding issues such as demobilization, disarmament, or repa-
rations, once the parties to a conflict have agreed to stop fighting.t However,
the term is not mentioned in the UN Charter, nor is it exclusively the purview
of the United Nations,” even though it is often said that peacemaking is
provided for in the mechanisms included in Chapter VI on the Pacific
Settlement of Disputes.?

The meaning of peacemaking became further muddled when Secretary-
General Boutros Boutros-Ghali used the term in his 1992 report, An Agenda
for Peace.’ The Secretary-General suggested that force (e.g., sanctions, peace
enforcement units authorized under article 40)!° should be used to increase
diplomatic leverage in bringing about a peaceful settlement, and he called
this activity peacemaking. However, these kinds of operations are more
properly called peace enforcement operations.!!

Because it is confusing to use peacemaking to describe military operations
that use force to bring about peace'? (as was the case in Operation Deliverance),
in this report, we use the term ‘peace enforcement’.

Preventive Diplomacy

‘Preventive diplomacy’ is a more precise term than ‘peacemaking’ to describe
diplomatic or other peaceful activity taken “to prevent disputes from arising
between parties, to prevent existing disputes from escalating into armed con-
flict and to limit the spread of the latter when they occur”.’® Preventive
diplomacy involves the peaceful resolution of disputes before they develop
into armed conflict, whereas ‘peacemaking’ involves the peaceful resolution
of disputes persisting after armed conflict stops.

Preventive Deployment

Secretary-General Boutros-Ghali used the term ‘preventive deployment’ for
military actions that are in support of preventive diplomacy to ease tensions
before a conflict erupts.!* Such operations may take place either at the request
or with the consent of all parties in internal state crises, or with the consent
of both countries or the host country in inter-state disputes. For example, the
deployment of forces in Macedonia along the Macedonia-Serbia border in an
effort to contain the Balkan conflict was a form of preventive deployment."®
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Enforcement versus Peace Enforcement
Like peacekeeping, the term ‘enforcement’ has been used to describe a broad
range of operations using force authorized under Chapter VII of the UN Charter.
It has been applied to missions that impose economic sanctions or arms
embargoes (in Haiti and the former Yugoslavia). The aims have been varied,
for instance, to create secure conditions for the delivery of humanitarian
assistance (Croatia, Somalia); to enforce a no-fly zone or create a buffer zone
between belligerent forces (Croatia); to protect civilian populations in safe
areas (Bosnia-Herzogovina); and to defend a member state against armed
attack by another state (defence of Kuwait after invasion by Iraq).'®

The term ‘peace enforcement’ is sometimes used interchangeably with
the term ‘enforcement’;'” however, it is helpful to distinguish between them.
In keeping with a growing consensus on terminology, this report uses enforce-
ment to describe operations in which the United Nations authorizes col-
lective action in response to aggression by one state against another, such
as the operation in Korea (1950-53) and the action in Kuwait and Iraq
(1990-91)."®

By contrast, peace enforcement refers to the use of force directed at
achieving specific objectives (e.g., protecting safe areas, securing delivery
of humanitarian aid) designed to support non-military efforts to bring about
a peace. Peace enforcement is sometimes referred to as “third generation
peacekeeping,”" or “muscular peacekeeping”.”’ These are missions in which

...the use of force is authorized under Chapter VII of the Charter, [but]
the United Nations remains neutral and impartial between the warring
parties, without a mandate to stop the aggressor (if one can be identi-
fied) or impose a cessation of hostilities.”!

Consent of the parties is desirable but not necessary. Examples of peace
enforcement missions include the Unified Task Force Somalia (UNITAF),
the United Nations Operation in Somalia II (UNOSOM 1II), and the

Implementation Force in the former Yugoslavia (IFOR).

Second Generation Peacekeeping

The term ‘second generation peacekeeping’ also has different meanings.
John MacKinlay and Jarat Chopra coined the term to describe their vision
of a new approach to peacekeeping.”? They suggest that between traditional
peacekeeping and enforcement actions, the military is likely to be involved
in second generation tasks such as supervising cease-fires between irregular
forces, assisting in the maintenance of law and order, protecting the delivery
of humanitarian assistance, and guaranteeing rights of passage.
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In all these cases of second generation peacekeeping, the consent of the
parties is likely to be elusive and dynamic. Consequently, these missions require
a “humane, but more proactive, concept of operations”, and forces must be
able to choose from a range of military responses as situations escalate and
de-escalate. In other words, they must be ready to respond with force when
necessary, using only the minimum force necessary to control the situation.?

Others use the term second generation peacekeeping to describe mis-
sions based on the fundamental principles of traditional peacekeeping —
consent, impartiality, and absence of force except in self-defence — but with
greatly expanded tasks.* Typically, these are multifunctional missions designed
to implement comprehensive peace agreements that address the roots of a
conflict. The functions of peacekeepers in these operations may include moni-
toring cease-fires; cantonment and demobilization of troops; destruction of
weapons; formation and training of new armed forces; monitoring existing
police forces and forming new ones; supervising or even controlling existing
administrations; verifying respect for human rights; observing, supervising,
or even conducting elections; repatriating refugees; or undertaking informa-
tion campaigns to explain the peace settlement.?

Second generation peacekeeping — sometimes referred to as ‘wider
peacekeeping? — involves tasks beyond those associated with traditional
peacekeeping, but is still based on the consent of the parties. Examples
include United Nations Transition Assistance Group (UNTAG), UN Angola
Verification Mission II (UNAVEM II), UN Observer Mission in El Salvador
(ONUSAL), UN Transitional Authority in Cambodia (UNTAC), UN
Operation in Mozambique (ONUMOZ), and UN Mission for the Referendum
in Western Sahara (MINURSO).

Post-Conflict Peacebuilding
‘Post-conflict peacebuilding’ is another term that originates in An Agenda
for Peace. It describes activities undertaken to consolidate peace, address the
core sources of conflict, and prevent conflict from recurring. These activities
may include disarmament and restoration of order; custody and possible
destruction of weapons; repatriating refugees; advisory and training support
for security personnel; monitoring elections; advancing efforts to protect
human rights; reforming or strengthening governmental institutions; and
promoting formal and informal processes of political participation.?’
Confusion in terminology reflects the fact that new methods of resolving
conflicts are still developing and lessons are still being learned. While there
is a more or less accepted understanding of the concepts involved in traditional
peacekeeping and peace enforcement, there is little consensus on the meaning
and variety of missions that fall between them. The changing nature of these
operations is discussed in more detail later in this chapter.
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History and Development of Peacekeeping

The Political and Legal Foundation of

United Nations Peacekeeping

The United Nations was created as an instrument for maintaining interna-
tional peace and security in the post-war world. The first article of Chapter I
of the Charter of the United Nations provides that the UN is to

maintain international peace and security and to that end: to take effec-
tive collective measures for the prevention and removal of threats to the
peace, and for the suppression of acts of aggression or other breaches of
the peace, and to bring about by peaceful means, and in conformity with
the principles of justice and international law, adjustment or settlement
of international disputes or situations which might lead to a breach of
the peace...”®

While it was not intended to exclude other functions and roles, the security
dimension of the role of the UN was clearly paramount.?

The UN Charter establishes a system of collective security designed to
resolve disputes between sovereign states, in which the five permanent mem-
bers of the Security Council (originally, the United Kingdom, France, the
Soviet Union, the United States of America, and China)*® were to play a
leading and co-operative role. As an initial step in the resolution of disputes,
Chapter VI sets out methods for the pacific settlement of disputes through
mechanisms such as negotiation and mediation. If peaceful resolution proves
futile, Chapter VII can be invoked. It provides for collective action (in the
form of sanctions or action by land, sea, or air forces) to deal with threats
to the peace, breaches of the peace, and acts of aggression.

The Charter authorizes the Security Council to take action to maintain
or restore international peace and security.’! However, the Security Council’s
ability to use this power is expressly limited by the veto that effectively
demands unanimity among the five permanent members (P5).2 This limitation
nullified the collective security function of the UN from the onset of the
Cold War. The Security Council was limited to collective action only on
issues on which the P5 could agree. One notable exception was the UN action
in Korea in June 1950, authorized in the absence of the Russian delegation.”

One result of the UN’s impaired security function was the unexpected
growth of defensive alliances based on the concept of collective self-defence
authorized in the Charter.>* The most significant were the North Atlantic
Treaty Organization (NATO) and the Warsaw Pact. Another important
outcome was the emergence of peacekeeping as the Security Council’s tool
for maintaining peace and security.
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When the United Nations was founded in 1945, its Charter did not
explicitly provide a peacekeeping mandate. Peacekeeping developed from the
geopolitical conditions of the Cold War era, and “represented the functional
adaptation of the [UN] organization to the particular character of the Cold
War international system”.> As the collective security powers (now known
as enforcement powers) under Chapter VII of the Charter were neutralized
by the veto in the Security Council, military operations for the management
of conflict developed along different lines. The new operations, character-
ized by consensus and non-enforcement, were acceptable to the SUperpowers.
Though peacekeeping operations were primarily a mechanism for small-
scale conflict management, they were also essential to arrest the escalation
of hostilities between opposing parties supported by either the Soviet Union
or the United States.?

The development of UN peacekeeping operations without an explicit legal
basis or mandate in the UN Charter led to ambiguity.” UN Secretary-
General Dag Hammarskjold referred to their basis as “the elusive Chapter VI
and a half”.”® When compelled to identify an article authorizing peace-
keeping, commentators focus either on article 36 in Chapter VI or article 40
in Chapter VIL.* Article 36 provides that the Security Council may recom-
mend, at any stage of a dispute that is likely to endanger international peace,
“appropriate procedures or methods of adjustment”; while article 40 pro-
vides that the Security Council, to prevent aggravation of a situation that
constitutes a threat to the peace, breach of the peace or act of aggression, may
call upon the parties to comply with provisional measures. With respect to
peace enforcement missions, it appears to be generally accepted that article
40 provides the authority.*

Underlying Principles of Traditional Peacekeeping

Consent of Parties

The principle of all-party consent, first established during UNEF 1, is crucial
to traditional peacekeeping. Respect for state sovereignty, explicitly stated
in the UN Charter, requires the UN to obtain prior approval of the parties
involved in a conflict before deploying a peacekeeping force and during its
employment. In May 1967, Egypt demanded the withdrawal of UNEF 1,
and the Secretary-General complied on the grounds that it could not continue
without Egypt’s consent.* Consent remains a cornerstone for all traditional
peacekeeping operations.
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Non-Use of Force

Traditional peacekeeping missions limit the use of force to self-defence.*
Peacekeepers are ordinarily only lightly armed. This principle ensures that
UN peacekeepers cannot be perceived as a coercive force, which might
diminish their ability to mediate and facilitate. This principle of traditional
peacekeeping was temporarily abrogated in the United Nations Operation
in the Congo (ONUC) when, in 1961, a year after the commencement of
the operation, the Security Council amended the mandate to authorize the
use of force to restore order and to apprehend and deport mercenaries and
all non-UN foreign military and para-military personnel.¥

Impartiality

UN forces are meant to be impartial. No party to the dispute should be seen
as favoured by the UN force, or identified as an aggressor. Nor should any
part of the UN force be seen to have any stake or interest in the outcome
of the dispute. The rationale for this principle is that impartial troops are more
likely to be accepted by the parties involved in the conflict.

Impartiality is part of the rationale for having the United Nations as the
sponsoring institution, as opposed to a member state. It implies drawing
troops only from states that do not have an interest in the dispute, which
would exclude neighbouring states or superpowers.* Most traditional peace-
keeping operations have generally used troops from non-aligned countries,
with the exception of the Congo operation where troops were supplied by
neighbouring countries, in that case to give credibility to the force.*

Consent, non-use of force, and impartiality are interrelated and mutually
reinforcing principles. All three are usually present in traditional peace-
keeping operations, in conjunction with three less critical features. First,
traditional operations are usually established only after the parties have
agreed to a cease-fire or truce.* Such operations do not create the conditions
for their own success, i.e., the peace agreement must be in place before the
operation begins. Peacekeeping operations are thus largely reactive. Second,
peacekeepers are primarily military personnel,’ disciplined and trained as
combat-ready soldiers first. Third, UN forces must be dispatched by the
appropriate authorizing agency, usually the Security Council, whose mission
mandate sets the legal foundation for the mission.

Strict adherence to the principles of traditional peacekeeping is para-
mount. While they do not necessarily determine mission success, missions
are more likely to succeed if all conditions are present.*
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Traditional Peacekeeping: The Early Years

The First Operations: Observer Missions

The first peacekeeping forces were deployed in 1946, to observe and report
on conflict in Greece, and in 1947, to supervise a truce and help Indonesia
achieve independence from the Netherlands. However, the first official UN
observer mission was the United Nations Truce Supervision Organization
(UNTSO) to supervise and observe the truce in Palestine following the
1948 Arab-Israeli war. This mission, which continues in operation today,
serves as the archetype for UN observer forces.® In 1949, the United Nations
Military Observer Group in India and Pakistan (UNMOGIP) was established

to supervise the cease-fires in the conflict over Kashmir.

Peacekeeping: UNEF 1
In 1956, UNTSO could not meet the challenges of the Suez crisis, and there

was no consensus in the Security Council for a collective security action.®
The Hon. Lester Pearson, at the time Secretary of State for External Affairs,
proposed “that the UN send an international force to the area, position itself
between the warring parties and bring an end to the hostilities”.! The first
United Nations Emergency Force (UNEF 1) was deployed to the Middle East
under the command of a Canadian, LGen E.L.M. Burns.?? Pearson, as the
architect of the first UN peacekeeping force, was awarded the Nobel Prize
for Peace in 1957.

UNEEF 1 was the first UN operation to use military personnel to create
a buffer zone between belligerents and to supervise the withdrawal of
forces. Before UNEF 1, observation forces had been limited to observing
and reporting on cease-fires after an agreement had been reached.”® UNEF 1
also established the precedent for peacekeeping operations authorized by
the General Assembly.’* However, the Security Council wrested the peace-
keeping function from the General Assembly.® Most significant to note,
UNEF 1 established the basic principles of traditional peacekeeping.

Traditional Peacekeeping: The Cold War Era

Observer Missions>®

From 1947 to 1986, the United Nations undertook 15 operations of varying
scope and duration. Canada participated in all of them.5” Most were observer
missions involving unarmed military personnel who would observe and report
on a cease-fire but, unlike peacekeeping forces, would not interpose themselves
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between antagonists.”® Although they would patrol and resolve cease-fire
disputes, they did not have the mandate to perform weapons checks or to guard
borders.

Peacekeeping Forces

Peacekeeping forces primarily act as a buffer between the belligerents. They
detect violations of cease-fires, supervise troop withdrawals, help maintain
law and order, and administer quasi-governmental functions, usually within
the area where the force is deployed. Peacekeeping forces may also perform
non-controversial humanitarian functions that enhance their impartiality —
such as helping to fix water and electricity problems or providing trans-
portation; these are not part of their mandate, but are consistent with it.*”

Traditional Peacekeeping: A Review
After UNEF 1, traditional peacekeeping developed under uncompromising
and limiting conditions. First, it was generally limited to areas that were
beyond superpower zones of influence such as the Middle East, Cyprus, Kashmir,
and the Congo. Second, it was limited by the mandates typically given.
Often, a peacekeeping force was placed between two hostile states primarily
to “freeze the situation” and avoid destabilizing regional peace. The United
Nations Forces in Cyprus (UNFICYP), established in 1964, in the Golan
Heights (UNDOF), established in 1974, and in Lebanon (UNIFIL), estab-
lished in 1978, have all had the effect of impeding movement toward peace-
ful settlement of the underlying conflict. Nonetheless, all three areas might
have seen more fighting had the forces not been there.®

After UNIFIL and the UN Transition Assistance Group (in Namibia)
(UNTAG) in 1978, there were no new peacekeeping missions until the
end of the Cold War, when the UN faced unprecedented demands for help
in de-escalating long-existing conflicts in areas where it had previously been
unable to become involved.

The Changing Nature of Peacekeeping

The International Context

There have been almost twice as many United Nations missions established
since 1988 as there were in the previous 40 years.? The most important cata-
lyst leading to this dramatic increase was the end of the Cold War and a new-
found resolve in the Security Council to play a more positive, proactive role
in resolving international disputes. Toward the end of the Cold War, the
former Soviet Union softened its posture on peacekeeping and began to
view it as a potentially useful instrument for solving regional conflicts. At
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the same time, the United States began to show a greater willingness to use
the United Nations for conflict management.®® This broke the deadlock in
the Security Council, which until then had prevented collective action in
spheres controlled by the superpowers.

The Gulf War was also an important event in the development of peace-
keeping after the end of the Cold War. This UN-authorized action to force
Iraq out of Kuwait after its invasion of that country increased expectations,
principally among Western powers, about the role the Security Council could
play in international security.* At the same time, the elevation of human
rights as an issue of global concern gave the Security Council a legitimate
interest in intervening in countries where there were gross violations of
human rights.®

These factors led the Security Council to establish successively more
ambitious operations, on occasion even in conflict areas where peace had not
yet been reached and where the consent of the parties to the UN presence
was tenuous. As consent declined, greater force was authorized to accomplish
mission goals. The Somalia operations (in particular UNOSOM II) and
operations in the former Yugoslavia are examples of more ambitious operations

undertaken by the UN.

Characteristics of Non-Traditional Peacekeeping

Internal Conflicts

Whereas traditional peacekeeping forces were usually deployed to monitor
a cease-fire line between states, the vast majority of missions since 1988,
including the one in Somalia, were established to deal with internal conflicts.®
These kinds of missions typically pose a number of challenges not encoun-
tered in traditional peacekeeping, including the presence of irregular forces,
the absence of front lines or cease-fire lines, the dynamic nature of conflict,
major impact on civilians, and the collapse of state institutions.

Irregular Forces

Internal conflicts may involve not only regular armies but militias and armed
civilians. Unlike regular armies, which are usually trained, disciplined, and
respectful of a chain of command, irregular forces typically receive little
training, are poorly disciplined, and do not necessarily respect what may be
an ill-defined chain of command. Perhaps most important, irregular forces
are not usually constrained in their actions by the need to uphold an inter-
national reputation® or to conform to international conventions. This
form of accountability, which might otherwise prevent a regular army from
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attacking UN troops, is not always present for irregular forces. Their actions
are thus less predictable and therefore potentially dangerous. Political control
is more difficult to define.

No Clear Front Lines or Cease-Fire Lines

In traditional peacekeeping, forces are usually deployed as interposition
forces along a clearly demarcated cease-fire line between two conflicting
parties (usually states). They maintain the peace agreed to by the parties by
keeping them apart and preventing small incidents from escalating into
wide-scale conflict. But internal conflicts are different. They may involve wars
without clearly defined front lines; combatants and civilians on different
sides may be intermingled; and forces may be asked to maintain a peace (if
agreed upon) across a whole area and not only along a recognized line. These
factors make such conflicts difficult to monitor and control and, at the same
time, increase the risk to the intervening forces.

Dynamic Nature of Conflict

Internal conflicts are much more complex and dynamic than conflicts
between states.®® There are often many parties involved, and their standing
or influence in a conflict may change over time. It may be difficult to iden-
tify the parties whose consent must be gained for a UN presence in the coun-
try and for the UN to gain the confidence of all the parties. The UN must
then be concerned with the quality of the consent necessary to allow the
operation to go forward. Even if consent is forthcoming from all the leaders of
the various parties, those leaders may not be able to guarantee co-operation
from irregular forces that support them. As in inter-state conflicts, parties may
consent to a UN presence when it is expedient and withdraw consent when
it is not. However, in internal conflicts the lack of political control may
allow these decisions to be made with reference only to the short-term advan-
tages to be gained in the internal struggle. This means that UN troops face
a volatile situation.

Greater Impact on Civilians

In internal conflicts, civilians are often the principal victims and the main
targets. The UN has reported that the number of refugees doubled between
1987 and 1994, from 13 million to 26 million. The number of internally
displaced people has grown even more.” Humanitarian emergencies are
therefore common. However, humanitarian assistance offered to alleviate
these emergencies is not usually perceived as neutral assistance. Rather, it is
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seen and often used as an instrument of war. Without the consent of the major-
ity of the parties, UN troops guarding relief supplies are likely to be viewed
as assisting in the war effort of one or more of the parties.

Collapse of State Institutions

The collapse of state institutions, including the police and the judiciary,
often accompanies internal conflict. With the breakdown of law and order,
UN missions are often called upon to promote national reconciliation and
the re-establishment of effective peace building (referred to in this chapter
as post-conflict peace building).” Carrying out these tasks in the context of
deep societal divisions is very difficult and often requires involvement in
political issues.

Mission Composition and Tasks

Traditional peacekeeping operations were composed largely of military per-
sonnel carrying out military tasks to deter the resumption of hostilities between
parties that had agreed to stop fighting.” As the mandates of peacekeeping
missions have expanded to include such tasks as supervising elections, rebuild-
ing national institutions (e.g., police forces) and delivering humanitarian
assistance, there has been a corresponding increase in the civilian and police
components of peacekeeping missions. For example, UNOSOM II was made
up of 28,000 military personnel and 2,800 civilian staff.”

National representation among personnel on missions has also changed.
During the Cold War period, the Soviet Union and the United States did
not participate in peacekeeping missions because, among other reasons, they
would not have been viewed as neutral. Rather, the so-called middle powers
were the typical contributors (e.g., Scandinavian countries, Canada, Ireland).
However, since 1988 a total of 76 countries, including the United States
and Russia, have contributed to UN missions.”

Authorization and Command

Another distinguishing feature of non-traditional peacekeeping missions,
particularly peace enforcement operations, is that command and control are
not always exercised by the United Nations. While the Security Council
may authorize a mission — e.g., the UN Mission in Haiti (UNMIH), and
the Unified Task Force Somalia — command and control have been typi-
cally exercised by a member state. The UN Operation in the Congo and
UNOSOM II are among the only missions involving the use of force autho-
rized under Chapter VII of the Charter that were organized, conducted, and
directed under the supervision of the Secretary-General.
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[t is interesting to note that when the decision was made to authorize a
peace enforcement mission in Somalia commanded by the United States, the
Secretary-General conceded that the Secretariat did not “have the capa-
bility to command and control an operation of the size and urgency required

by the present crisis in Somalia.”’ Yet, six months later, the UN found itself
in command of UNOSOM II.

Issues Arising from the Changing Nature of Peacekeeping

Use of Force in More Complex Missions

There is ongoing debate over the use of force in non-traditional peacekeeping
missions, and different lessons have been taken from the experience of the
past nine years. There are those who, in hindsight, see the development
of two different branches of peacekeeping since the end of the Cold War:
missions that implement a comprehensive peace agreement, and peace
enforcement missions. They view the former as substantially based on the
fundamental principles of peacekeeping — consent of the parties, impartiality,
and non-use of force except in self-defence — but suggest that the variety
and complexity of the tasks make these missions fundamentally different
from traditional peacekeeping. They are careful to emphasize the differences
(some would argue incompatibility) between traditional peacekeeping mis-
sions and peace enforcement missions.” As the Secretary-General wrote in
the supplement to An Agenda for Peace,

The logic of peace-keeping flows from political and military premises that
are quite distinct from those of enforcement; and the dynamics of the
latter are incompatible with the political process that peace-keeping is
intended to facilitate.... Peace-keeping and the use of force (other than in
self-defence) should be seen as alternative techniques and not as adjacent
points on a continuum, permitting easy transition from one to the other.”

The U.S. Army has agreed with this view and adds, “Since [peacekeeping]
and [peace enforcement] are different, any change must require review of
the factors of mission, enemy, troops, terrain, and time available, and force
tailoring.” It advises against using forces for both peacekeeping and peace
enforcement within the same operation area because, “the impartiality and
consent divides have been crossed during the enforcement operation”.”?

From this perspective, it is not possible to use force without sacrificing
some of the fundamental principles of traditional peacekeeping.”™ Force will
be required only where full consent to the UN presence and mandate is not
obtained. If full consent does not exist, then it is unlikely that the UN troops
will be perceived as impartial and interested in or working toward resolving

a conflict. Once the force is no longer viewed as impartial, the effectiveness
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of UN troops in a more complex conflict or even in traditional peacekeeping
is likely to be minimal. Moreover, if it becomes common for mandates to
change in mid-stream from those based on traditional peacekeeping princi-
ples to peace enforcement, host countries may become reluctant to accept
forces, and contributor states may become reluctant to send them. As well,
it is a concern that those trained for peace enforcement situations may not
find it easy to switch to peacekeeping duties and exercise the required restraint.”

On the other side of the debate are those who argue that it is inaccurate
to create this unbridgeable divide between missions implementing a com-
prehensive agreement and missions enforcing peace. Rather, they suggest
that the tasks in these missions should be viewed as a continuum. Given the
dynamic and relatively unpredictable nature of internal conflict, forces must
have the tools available to deal with the myriad situations that may arise in
any complex mission, be it the capacity to implement a comprehensive
agreement or the capacity to enforce the peace. Although the UN may begin
a mission to implement a peace agreement with consent of the parties, given
the nature of internal conflict, that consent may not be lasting. The forces
must therefore have a range of tools from which they can choose appropri-
ately (always using the least amount of force necessary) to deal with a situation
where consent is not forthcoming from one of the parties.

The stark difference in these views is apparent, and Canadian political
leaders must deal with this issue. Is it possible, as the Secretary-General has
suggested, to use force, maintain the consent of the parties, and remain
impartial? Is it possible for a force to make a successful transition from a
mandate based on traditional peacekeeping principles to one of peace enforce-
ment? Does the training of individual soldiers allow for this transition? What
are the necessary mechanisms for this change? Are we willing to decide that
there are some conflicts where it may be preferable simply to let the parties
fight until they tire if their consent cannot be obtained, even if that means
hundreds of thousands of people may die in the interim? Is that a cost worth
bearing in the long term? These are important questions that must be addressed
to deal effectively with the changing nature of peacekeeping.

Command and Control of Operations

A second issue of increasing importance in the changing nature of peace-
keeping is the command and control of operations. As noted earlier, despite
the fact that command and control of UN operations reside with the Secretary-
General on behalf of the Security Council, the Secretary-General has none-
theless admitted that for missions involving the use of force, the UN does
not have the capacity to exercise adequate command and control. To date,
the United States has typically stepped in to take command of a peace enforce-
ment or enforcement operation authorized by the Security Council.®
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Canadian policy makers must consider Canada’s policy toward UN oper-
ations in these circumstances. Will this practice jeopardize the impartiality
of a particular peace enforcement mission and, in the longer term, the impar-
tiality and credibility of UN security operations in general? If this is found
to be so, is there anything that can be done to minimize any negative aspects
of U.S. command? Is it possible to enhance the UN’s command capacity
and if so, what role can Canada play to bring this about?

Humanitarian Intervention

Finally, of particular relevance to our Inquiry has been the issue of humani-
tarian intervention. As noted earlier, this has been one of the growing areas
of UN involvement. Even where humanitarian intervention has not been the
principal goal of the mission as it was in Somalia, it often forms a part of new,
more complex mission mandates (e.g., missions in Rwanda, Haiti, and the
former Yugoslavia). However, international involvement in these crises is spo-
radic and, some argue, has been determined either by Western interests or by
what some have referred to as the “CNN factor”, that is, whatever crisis attracts
media attention and therefore engages the concern of the Western world.*
Closely related to the issues raised in humanitarian intervention is the
issue of co-ordination among all the different people and groups — military,
civilians, police, non-governmental organizations (NGOs), and interna-
tional non-governmental organizations such as the International Commit-
tee of the Red Cross (ICRC) — that are now often involved in more
complex missions. Although the military historically has had the greatest
involvement in UN operations, others, particularly development and relief
NGOs, have specialized expertise built on years of experience working at
the grass-roots level in strengthening communities. As well, the ICRC has
developed specialized expertise in humanitarian assistance. All the groups
involved must work closely together to understand each others’ particular
expertise and co-ordinate their activities so that assistance is truly effective.

Peacekeeping and
Canada’s Foreign and Defence Policy

Canada’s Role in United Nations Peacekeeping

Peacekeeping is often held up as an important achievement of Canadian
foreign and defence policy.®? In 1993, the Senate Standing Committee on
Foreign Affairs reported that it was the “sole military activity that Canadians
fully support.”® Yet in the early UN observer missions, Canada committed
minimal military personnel, because peacekeeping was viewed as a drain
on Canada’s scarce defence resources for conflicts where Canada had little
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interest.® After Lester Pearson received the Nobel Peace Prize in 1957,
peacekeeping began receiving enthusiastic public and political support, although
it remained a low priority within the Department of National Defence.®
All defence white papers and intervening defence policy statements rank
the maintenance of a combat force capable of protecting Canada’s sovereignty
as the primary function of the Canadian Forces,* with peacekeeping as an
ancillary function.

Peacekeeping and Canada’s Security Policy

In Canada and the World, the 1995 articulation of Canada’s foreign policy,
promoting global peace for the protection of Canada’s security remained
a key element of Canada’s foreign policy.®” This commitment to global
peace and security has been demonstrated by Canada’s participation in UN
peacekeeping missions since their inception. (See Annex A, Peacekeeping
Operations over the Years and Canada’s Contribution.)

Canada’s Interest in Peacekeeping During and

After the Cold War

Strategic Interest

During the Cold War, Canada’s paramount strategic concern was that hos-
tilities could escalate to a superpower confrontation which would threaten
national security through direct or collateral attack.®® In addition to involve-
ment in collective defence arrangements for Europe (NATO) and North
America (North American Air Defence, NORAD), Canada’s participation
in peacekeeping was justified by the view that any threat to global peace and
security was considered a threat to national security.

The end of the Cold War eliminated concern over superpower con-
frontation and the threat of war as a rationale for Canada’s involvement in
peacekeeping. However, even without the fear of superpower confrontation,
concern about regional conflicts as threats to international peace and security
ensures that peacekeeping is maintained as a national objective.

Foreign Policy Interest

Canada’s longstanding involvement in peacekeeping has enhanced our inter-
national profile as a middle power in international affairs and is viewed by
some as the reason for Canada’s stature and influence in the UN. Many believe
that as a prime contributor to UN peacekeeping, Canada can participate
convincingly in decisions about international peace and security.¥
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Canadian foreign policy is committed to multilateralism and the active
role of international institutions. Peacekeeping supports this aim. Canada, as
a middle power, has always favoured a co-operative collective approach to
security and has supported the UN as an investment in security. After the
Cold War, when the UN was considered the most appropriate institution
to deal with the increase in regional conflicts, maintaining its effectiveness
became even more important.

Canada’s foreign policy with respect to peacekeeping has been consistent
since Canadians embraced peacekeeping in the late 1950s.° Peacekeeping
has become a characteristic Canadian métier,”! a function distinguishing us
from Americans and reinforcing our sovereignty and independence.
Americans were seen to fight wars, but Canadians pictured themselves as
working for peace.”

Canada’s Defence Policy
Canadian foreign policy goals should be supported by a credible defence
policy.”” However, despite the popular perception that Canada is a ‘peace-
keeping’ nation, senior officers of the CF have been reluctant to embrace
peacekeeping as a primary mission of the CE* Peacekeeping has usually been
viewed as “a lower military priority, what the armed forces used to call a
‘derived’ or secondary military task.”® The first priority for the armed forces
remains the retention and advancement of the CF combat capability for the
protection of Canadians and their interests and values abroad, despite the fact
that in the post-war period, combat responsibilities have greatly diminished.
However, a changed international situation was acknowledged in the
government’s defence policy statement of 1992, where the leaders of the CF
were warned to “expect the demand for peacekeeping missions to grow”.%
These changes were emphasized in the government’s 1994 White Paper
on Defence.”

Defence Issues in the Cold War Era

The CF was shaped by the Cold War. Canadian Forces members were
equipped and trained to undertake combat commitments in the event of an
East—West confrontation, and peacekeeping missions were organized and
conducted within this paradigm.”® Since peacekeeping had no legal man-
date in the UN Charter, they were initially uncharted territory, and during
its early years Canadian defence policy was silent on peacekeeping. Canada’s
policy lagged behind its participation in peacekeeping.”®

The first policy on peacekeeping appeared in the 1964 Defence White
Paper, which ranked it a secondary priority, behind territorial defence and
NATO participation. The paper expounded on the growth of peacekeeping
and Canada’s anticipated involvement in furtherance of its collective security
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responsibilities. But the 1971 Defence White Paper expressed concern and
scepticism about the prospects for peacekeeping, perhaps because UNEF 1
had been expelled from Egypt in 1967.!° However, Canadian participation
in peacekeeping missions continued.

The 1987 Defence White Paper connected peacekeeping, regional stability,
and Canada’s national interest.!! This defence policy ranked peacekeeping
fourth in priority, after maintenance of strategic deterrence, conventional
defence, and protection of Canadian sovereignty. It also was the first official
document to articulate criteria for deciding whether to participate in a peace-
keeping mission.!” These criteria are discussed in greater detail later (see in
particular Volume 3).

Defence Policies in the Post-Cold War Era

In the years between 1987 and 1994, when the last white paper on defence
was released, the government issued frequent defence statements. The most
significant one, issued in 1992, articulated Canada’s priorities as the defence
of the nation’s sovereignty and ongoing participation in collective secu-
rity arrangements. Participation in multilateral peacekeeping operations to
maintain international peace and security ranked third.

These priorities endorsed a general purpose combat force. The CF has
always maintained that combat capability is essential to undertake peace-
keeping successfully, even traditional peacekeeping. While combat capa-
bility is required, it has become increasingly apparent from the nature of the
new generation of peacekeeping operations'® that single-minded concen-
tration on combat capability can detract from the development of appropriate
training and operational procedures for peacekeeping.

The December 1994 White Paper still essentially endorsed a general
purpose combat force, with peacekeeping as one of its functions.'® In this
respect, the new policy differed little from the previous government’s 1992
defence policy. The 1994 White Paper affirms the traditional roles of the
CF — protecting Canada, co-operating with the United States in the defence
of North America, and participating in peacekeeping and other multilateral
operations elsewhere in the world. While the defence priorities remained
intact, the CF faced comprehensive budget cuts.

Peacekeeping received considerable attention in the 1994 Defence White
Paper. The criteria for evaluating a prospective operation were again spelled
out, with changes reflecting the nature of peacekeeping after the Cold War.
The paper offered criteria for missions involving military and civilian resources,
acknowledging that a focus of authority and clear division of responsibility
were required. The new criteria demanded a defined concept of operations,
an effective command and control structure, and clear rules of engagement.'®
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Development of Peacekeeping Criteria

Canada’s reason for involvement in particular peacekeeping missions is not
always obvious. After committing the CF to such missions, leaders often dis-
cover that the circumstances and conditions encountered at the outset of the
mission change, sometimes dramatically. Closing down peacekeeping oper-
ations, or changing UN mandates, is usually difficult. Moreover, commanding
officers and staff officers are often asked to organize the armed forces quickly
for operations announced as “one-time events” that then become extended
missions. Such was the case with the CF commitment to Cyprus, which was
renewed repeatedly over more than 25 years, six months at a time.

For these reasons, and because operations under UN mandates are often
ad hoc affairs, Canadian politicians, military officers, and foreign affairs offi-
cials have tried repeatedly to discipline Canada’s response to requests from
the international community for Canadian units. They do so by applying
criteria early in the planning process. In fact, by 1987 these criteria had
become more than guidelines; they were the policy of the government. This
policy evolved from experience and different circumstances, but the con-
cept of using national criteria as guides to political decision making is well
established in Canada.

Ciriteria were first enunciated by the Hon. Mitchell Sharp in 1973,1%
but there were no official criteria until the 1987 Defence White Paper. These
criteria reflected the principles of traditional peacekeeping which, in 1987,
was the only type of UN operation in which Canada took part.!®” These
involved asking whether

e there is an enforceable mandate;

¢ the principal antagonists agree to a cease-fire and to Canada’s
participation;

¢ the arrangements are likely to serve the cause of peace and lead to a
political settlement in the long term;

¢ the size and international composition are appropriate to the mandate;
¢ (Canadian participation will not jeopardize other commitments;

® there is a single identifiable authority competent to support the
operation and influence the disputants; and

® participation is adequately and equitably funded and logistically
supported.!®

Reinforced by defence statements in 1991 and 1992, these criteria were the
policy of the Government during the CF mission to Somalia.
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In the Defence White Paper of 1994, the criteria were once again spelled
out, but with notable additions reflecting the changing nature of peace-
keeping in the post-Cold War era. The additional factors included

¢ that there is an effective process of consultation with mission partners;

® in missions that involve both military and civilian resources, that
there is a recognized focus of authority, a clear and efficient division
of responsibilities, and agreed operating procedures;

* with the exception of enforcement actions and operations to defend
NATO member states, in missions that involve Canadian personnel,
that Canada’s participation is accepted by all parties to the conflict;
and

® that there is a defined concept of operations, an effective command
and control structure, and clear rules of engagement.

The 1994 Defence White Paper no longer called the factors ‘criteria’ or
‘guidelines’, but referred to them as ‘principles’ to be reflected in the design
of all missions, as opposed to criteria upon which the government’s decision
would be based.!® The significance of this change in characterization is not
readily apparent. The additional factors are, however, a clear reflection of the
changing nature of peacekeeping and, if considered, are a significant component
in the decision-making process.

It is unclear whether these criteria have been consistently employed in
assessing peacekeeping operations in which Canada has been asked to partic-
ipate. Testimony before this Inquiry suggests that the consideration of these
factors is discretionary at the level of officials, and some commentary sup-
ports that view.!® The Senate Standing Committee on Foreign Affairs, in
its 1993 report on the new generation of peacekeeping, suggested that a key
factor in the decision-making process was Canada’s record and reputation in
peacekeeping.!!! This implies that Canada may have participated at the time
simply to maintain its record of participation in almost every mission. The
Chief Review Services evaluation (MR 1/90), released in April 1992, just before
the Somalia commitment, noted that there was no clear division of respon-
sibility between the departments of National Defence and External Affairs
in applying the criteria'!? and criticized the lack of explicit policy direction
and procedures with respect to this issue.

This issue surfaced more recently in the 1996 Auditor General’s report,
which was somewhat critical of the Department of National Defence for
lacking information relative to the decision to participate and the application
of the criteria.!”® In preliminary documentation leading up to the final report
of the Auditor General, officials a