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OFFICIAL LANGUAGES OR NATIONAL LANGUAGES?
CANADA’S DECISION

1 INTRODUCTION

On 16 October 2013, in the Speech from the Throne beginning the 2" Session of the
41* Parliament, the Right Honourable David Johnston, Governor General of Canada,
described Canada as a “federation in which [our] two national languages position us
uniquely in the world.”* The Prime Minister of Canada also used the term “national
languages” in his message in the Roadmap for Canada’s Official Languages 2013—
2018,% and it has been used by the government on other occasions.?

Given that Canadian usage generally favours the term “official languages” over
“national languages,” these recent instances have raised questions.

For example, at a meeting of the House of Commons Standing Committee on Official
Languages on 27 November 2013, a government member asked the Commissioner
of Official Languages whether using the term “national languages” would symbolize a
stronger recognition of English and French. The Commissioner expressed some
concern regarding its use: “If we agree that certain languages are official and that
others are national, which is to say limited to a certain territory, | think there may be a
risk of creating hierarchy. That being said, | am just beginning to reflect upon this
issue, which is why | hesitate to provide you with a clear answer.”*

The issue arose again in March 2014, when the Honourable Shelly Glover, Minister
of Canadian Heritage and Official Languages, used the term during her appearances
before the Standing Senate Committee on Official Languages® and the House of
Commons Standing Committee on Official Languages.®

This document examines the issue in terms of Canada’s history and linguistic
landscape, beginning with a brief explanation of the difference between a “national
language” and an “official language.” It then traces the decision to use the term
“official languages” to describe English and French as well as the recommendation
to give them a legal foundation, two factors leading to the adoption of the

Official Languages Act in 1969.

2 “OFFICIAL LANGUAGE"” AND “NATIONAL LANGUAGE”

Are the terms “official language” and “national language” synonymous? Can we use
them interchangeably when discussing the legal status of English and French in
Canada?

The answer to both these questions seems to be “no” — that there is a difference
between these two terms and that they reflect two separate approaches to language
management. Giving legislative status to one language over another affects how that
language is used in society and its relationship with the other languages spoken in
the geographic area.” Several countries, including Switzerland and India, ® have
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taken this distinction into account and have even decided to include in their
constitutions the status of the languages spoken within their borders.

This section briefly explains what the two different statuses mean and the
implications of each. The explanation is based mainly on the concepts put forward by
the University of Ottawa’s Official Languages and Bilingualism Institute (OLBI) and
the Commission of Inquiry on the Position of the French Language and on Language
Rights in Quebec (Gendron Commission). The Commission’s 1972 report seems to
be the first government document in Canada to make a specific distinction between
“official languages” and “national languages."®

2.1 OFFICIAL LANGUAGE

In the second volume of its report, the Gendron Commission stated that, of all the
terms used to conceptualize language during its hearings, “only two can claim to
have any currency as terms of art in constitutional law. These are the concepts of an
‘official language,’ and of a ‘national language.™*°

According to the Commission:

To speak of an Official Language means no more and no less than that the
public authority — the State — has seen fit, in either constitutional or statutory
form (usually the former), to place its power behind one or more languages
as the public language or languages of the State.™

Various political scientists and sociolinguists agree that an “official language” is the
language in which a government decides it will operate and, as indicated by the
OLBI, recognizing a language as official in a legal document usually bestows
language rights on citizens.*? Some experts believe that the status of “official
language” is the highest recognition a country can give a language.™

2.2 NATIONAL LANGUAGE

Although a “national language” enjoys some form of government recognition, the
government is not required to operate in that language.**

According to the OLBI, when a government declares a language to be national, it
usually makes a commitment to protect and promote it so that citizens can use it
more readily.™

The OLBI explains why a government would choose to grant a language “national”
status rather than “official” status:

[Glovernments can opt for "national status" because it seems less
binding than "official status," which forces them to actually use the
language in question.

What's more, the approach recognizes that the linguistic group forms
part of the country's national heritage, and thus represents more than a
simple minority. In principle, all of the languages spoken by a country's
inhabitants could qualify as national languages.*°
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The Gendron Commission further explained the consequences of such a decision:

A National Language may be viewed as being in a somewhat lesser
legal category. To designate a language or languages, in either
constitutional or statutory form, as National Languages, is simply to
confer on them certain legal privileges as to user. They receive the
imprimatur of the state in a purely facultative way, without necessarily
having the general resources of the state or its treasury brought to their
aid. For example, to designate certain languages as National
Languages, for a particular region or regions, would mean that there is a
constitutional privilege to use those languages as the primary or even
exclusive language of instruction in schools in that region or regions,
without offending against the normal constitutional requirement of
instruction only in the Official (state) Language or Languages. There
would, however, be no concomitant obligation on the part of the state,
(and conceivably perhaps, no legal power — in the absence, in any case,
of an express legal stipulation to that effect), to aid such National
Languages, either directly in the form of financial subventions, or
indirectly in the form of the interposition of the state administrative
apparatus.®’

3 CANADA’'S DECISION

The OLBI makes the following statement regarding language management in
Canada:

In Canada, the two official languages — English and French — are also
national languages, but the term carries no legal weight under Canada's
current structure. The languages of Canada's Native Peoples could also
qualify as national languages, but for various reasons, the country does not
use the concept of national languages in its legislation. *®

This section explores certain stages in the process leading to this decision, which
was made official with the adoption of the first Official Languages Act in 1969. The
work of the Royal Commission on Bilingualism and Biculturalism from 1963 to 1969
accounted for most of this process.

3.1 THE RoyAL COMMISSION ON BILINGUALISM AND BICULTURALISM

The Royal Commission on Bilingualism and Biculturalism (also known as the
Laurendeau-Dunton Commission) was established in 1963 by the government of
Lester B. Pearson and given this mandate:

To inquire into and report upon the existing state of bilingualism and
biculturalism in Canada and to recommend what steps should be taken
to develop the Canadian Confederation on the basis of an equal
partnership between the two founding races, taking into account the
contribution made by the other ethnic groups to the cultural enrichment
of Canada and the measures that should be taken to safeguard that
contribution. ™

The Commission was essentially an extensive six-year public inquiry (1963-1969). It
generated a significant amount of testimony and a large number of briefs and
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administrative documents, as well as scholarly research. A look through the
Commission’s vast archives shows that it examined the difference between a
“national language” and an “official language” during its mandate. Archival
documents also provide insight into the decision to opt for “official language” status.

3.1.1 THE DIFFERENCE BETWEEN A “NATIONAL LANGUAGE"” AND
AN “OFFICIAL LANGUAGE”

3.1.1.1 THE CONTRIBUTION OF COMMISSIONER RUDNYCKYJ

The archival holdings of one of the members of the Commission, Jaroslav Rudnyckyj
— a respected professor and linguist — show that there was at least one public
discussion on the difference between a “national language” and an “official
language.” This discussion took place between Rudnyckyj and Louis Kos Rabcewicz
Zubkowski, Secretary General of the Polish Institute of Arts and Sciences of
America, who appeared before the Commission on the second day of preliminary
hearings on 8 November 1963.%°

On the subject of bilingualism, Zubkowski stated that it seemed as if everyone was in
agreement on the position of a national language, this position being reserved solely
for English and French.? Although he emphasized the importance of allowing other
languages to flourish in Canada, he emphasized that he would not go so far as to
say that a distinction could be established between a national language and official
languages, as Switzerland had done.?* He also stated that French should have the
same position in Canada as English.®

Having an interest in questions of language policy, Rudnyckyj asked Zubkowski
whether he thought the distinction made in Switzerland between a “national
language” and an “official language” was applicable in Canada.?* Zubkowski stated
that he was not able to give an opinion but that he would very much like this issue to
be studied. ?® Rudnyckyj rephrased the question and asked whether Zubkowski
thought “Eskimo” and “Indian” were Canadian languages, % but the witness simply
stated that these peoples had the right to use their language.*’

The issue of the different status given to languages arises again in Rudnyckyj's archival
papers. In a 1965 document, the Commissioner mentions having attended the
conference entitled, Two Nation Theory of Canada and its Particular Relevance to
the Prairie Provinces, held at St. Paul College in Manitoba from 12 to 13 February
1965. During the conference, a speaker suggested that there be a “division of
languages in Canada between ‘official’ and ‘national’ ones.” %

These two examples of public discussions show that, as early as 1963, both those in
academic circles and those involved in the Laurendeau-Dunton Commission were
considering the difference between a “national language” and an “official language”
and about the status to be given to English and French.
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3.1.1.2 Stupy GRroup “C”

The minutes of the Commission’s Study Group “C,” responsible for examining the
technicalities of constitutional change, ?° confirm that researchers and senior
members of the Commission certainly discussed the distinction between an “official
language” and a “national language.”

On 1 April 1966, the group began a comparative study of the language frameworks in
South Africa, Switzerland and Finland, assisted by three experts in the field,

Messrs. Heard, Welsh and Miljan.*® By examining the constitutions of various
countries, the study group members likely gained insight into the various types of
status a state could confer on a language.

At the next meeting on 25 April 1966, the study group discussed the difference
between a national language and an official language.®" The report from the meeting
shows that a discussion took place, but gives no specifics. * It simply states that
members:

[clonsidered the Constitutional provisions for unofficial languages in the
context of the Swiss pattern distinguishing “official” and “national” languages.

. There was then some discussion about “official” languages versus
“national” language. **

At the 51° meeting of the Commission in February 1967, co-chair Davidson Dunton
reminded the commissioners that the Commission “had not accepted the terms
‘national’ or ‘regional’ for languages.”** This indicates that a discussion had taken
place.

3.1.2 THE DEcISION: TWO OFFICIAL LANGUAGES

In Book 1 of its final report, which focused on official languages and was published in
1967, the Commission recommended that English and French be officially declared
the “official languages of the Parliament of Canada, of the federal courts, of the
federal government, and of the federal administration.” *®

It further recommended that section 133 of the British North America Act (BNA Act)
be reworded so that the first paragraph confirmed that “English and French are the
two official languages of Canada.”®

Lastly, the Commission recommended that “the federal Parliament adopt a federal
Official Languages Act” and that “the Governor in Council appoint a Commissioner of
Official Languages charged with ensuring respect for the status of French and
English in Canada.”*’

But why did the commissioners recommend that the official status of English and
French be recognized in legislation? Part of the answer can perhaps be found in a
provision of Canada’s constitution.
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3.1.2.1 Section 133 oF THE BRITISH NORTH AMERICA ACT

At the time, many legal experts and academics believed that section 133 of the
BNA Act already conferred official status on English and French. Section 133
reads as follows:

Either the English or the French Language may be used by any Person in
the Debates of the Houses of the Parliament of Canada and of the Houses of
the Legislature of Quebec; and both those Languages shall be used in the
respective Records and Journals of those Houses; and either of those
Languages may be used by any Person or in any Pleading or Process in or
issuing from any Court of Canada established under this Act, and in or from
all or any of the Courts of Quebec.

In a 1964 publication concerning language in Canada, Commissioner Rudnycky;j
stated that entrenching English and French as official languages was an outcome of
the country’s history:

The colonial languages were established by peoples that were able to take
hold and maintain their domination in Canada, thus ensuring the continuation
of the imported languages in this country. Two colonial languages
succeeded in establishing themselves as official languages in Canada:
English (unrestrictedly) and French (restricted to some spheres of use by
[article] 133 of the BNA Act and its further amendments).38

Some legal experts, such as Walter Jacobson Lindal, had also accepted the idea that
the official status of English and French flowed from section 133 of the BNA Act. On
5 September 1964, Lindal wrote to Commissioner Rudnyckyj to share his thoughts
on the evolution of the status of English and French in Canada based on various
constitutional documents. He wrote as follows:

The use of a language in the legislative body of a state and in its records
establishes that language as an official language of that state.
Section 133 of the BNA Act provides that both English and French may
be used in the debates of the Parliament of Canada, and of the
Legislature of Quebec. That makes English and French official
languages in all of Canada, and, of course, Quebec. %9

The following excerpts from Book | of the Commission’s final report clearly show that,
in the minds of the commissioners, section 133 of the BNA Act was the basis of the
official status of English and French:

In Book | our attention is directed to the two languages mentioned in section
133 of the B.N.A. Act, namely English and French. ... *°

[T]he present legal foundation of linguistic rights in Canada is to be found in
section 133 of the B.N.A. Act of 1867. ... **

[TThus French received definite recognition in the fundamental constitutional
law of Canada as an official language equal to English for all federal statutes
and in all federal courts everywhere in Canada, and for provincial statutes
and in provincial courts in Quebec. ...*
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Canada is to some extent an officially bilingual country, due mainly to section
133 of the B.N.A. Act. But it is incompletely bilingual, especially if we judge
the present situation by the yardstick of the equality of the two official
languages. **

3.1.2.2 “OFFICIAL LANGUAGE": REALITY AND DEFINITION

At the Commission’s 55™ meeting, held in Ottawa from 27 to 29 April 1967,
commissioners Rudnyckyj and Royce Frith explained their thoughts on the benefits of
using the word “official.” Rudnyckyj said that he supported use of the word because
“it legalized the languages and gave them a status de jure.”**

Frith, who was a diplomat, lawyer and parliamentarian, supported the use of the word
“official” because it was “all the more attractive precisely because it was not a ‘term
of art’ in law.” He provided the following explanation:

In choosing this word [official], which was thus far not restricted by legal
definition, we would, following English legal practice, be leaving it to the
courts to define the term through jurisprudence, so as to extend bilingualism
to more and more institutions and activities.*®

Not long before the meeting, on April 13, N.M. Morrison, the joint secretary to the
Commission, sent the commissioners a memorandum in which he suggested that
they consider the recommendations made by Marcel Faribault and Robert M. Fowler
in their book Ten To One: The Confederation Wager, published in 1965.

In the book, the authors had proposed a new constitution for Canada. Morrison
believed that, as part of the work to prepare Book | of the Commission’s final report,
it would be a good idea to look at proposals regarding the status of French and
English.

One of the sections to which Morrison drew their attention was section 4:

[Canada’s] national anthem is “O Canada,” its motto A mari usque ad mare
and its 4%apital, Ottawa. Its official Federal languages are English and
French.

It was clear to Faribault, Fowler and many others that Canada already had two
“official” languages. *’

In a document prepared for the Commission in 1966, Claude-Armand Sheppard
stated that the term “official language” is “current in legal and political discussions of
the language question in Canada.”*® However, he pointed out that “[tJo our
knowledge, [it has] never been properly defined.”*°

He suggested the following definition:

We describe as an official language the language in which laws are passed,
cases can be pleaded and argued, and the Government and the citizenry
deal with one another. In Canada, such descriptions, depending of course on
the jurisdiction, can only fit French and English. *°
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In Book | of its final report, the Laurendeau-Dunton Commission stated that the
“expression ‘official language’ can be ambiguous: the word ‘official’ has various
meanings,” and it suggested the following definition: “a language will be official only
to the extent that it has received such legal protection.”>*

The Commission noted that official bilingualism, “that is, the recognition of English
and French as official languages, evolves from the sum of rights expressly
guaranteed to English and French by laws protecting their use.” >

3.1.2.3 THE NEED FOR A MORE SPECIFIC LEGAL FOUNDATION

Lindal had previously expressed his thoughts on confirming the official status of
English and French in legislation:

If what is contended above [regarding the official character conferred
upon English and French by section 133] is unsound, all the
[Laurendeau-Dunton] Commission need do is to recommend that there
be a declaration in a revised constitution that English and French are the
two official languages of Canada. >

Several Commission members had come to the same conclusion. At a meeting in
April 1966, Commissioner Frank Scott “noted that in the present Constitution what is
lacking is a statement that French and English are official languages, although such
a principle is obviously at the base of the present section 133.”>*

The Commission illustrated the principle of legal recognition and protection by citing
the linguistic guarantees given to Quebec in section 133 of the BNA Act:

Thus it is often said, “Quebec is the only officially bilingual province,”
because it is the only province mentioned in section 133 of the Constitution.
The guarantee protecting French and English in Quebec is not subject to
arbitrary decisions of officials, ministers, or governments, or even of a
particular legislative assembly; it has, therefore, the maximum degree of
permanence.

It was this concern about expanding the scope of section 133 of the BNA Act that led
the Commission to decide in September 1966 to recommend passing an official
languages act.*® This recommendation was made official in 1967 in Book | of its final
report.

3.2 ADOPTION OF THE OFFICIAL LANGUAGES ACT

On 17 October 1968, slightly more than a year after the Commission released Book |
of its report, the government tabled in the House of Commons Bill C-120, An Act
respecting the status of official languages in Canada.

In keeping with the Commission’s main recommendations, °’ the purpose of the bill
was to make English and French the official languages of Canada and confirm the
equal status, rights and privileges regarding their use in all institutions of Parliament
and the government of Canada.>®
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Neither the House of Commons nor the Senate disputed the “official” status of
English and French. In general, the bill's opponents:

o challenged its constitutionality;

e questioned Parliament’s authority to pass legislation of this kind, stating that it
amended section 133 of the BNA Act;

e expressed concern over the jobs held by unilingual public servants; and

e stated that the bill discriminated against the other languages spoken in Canada.

After lengthy debate, the legislation received Royal Assent on 9 July 1969, and came
into force two months later on 7 September.

4 CONCLUSION

There is a difference between the legal status of an “official language” and that of a
“national language” in that an official language generally bestows language rights on
citizens. This distinction is more than a simple matter of terminology; these terms
represent different concepts in language management.

Canada decided to grant English and French the status of official languages and not
to include the concept of a national language in legislation following a process of
debate that ended with a conscious decision and the adoption of the first Official
Languages Act.
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