THE INDIAN ACT

EVOLUTION, OVERVIEW AND OPTIONS FOR AMENDMENT AND TRANSITION

| am often asked whether it would be better to change the existing Indian Act or to

eliminate it entirely. Will we still need the Indian Act once our right tgaadfnment is
recognized and our treaties are implemented? | believe we will need some federal
legislation to make clear the obligations the federal government bears towards First Nations
peoples. This is radically different from an Indian Act that continues to allow a minister

and some bureaucrats to tell people who they are, what they canao toeynmust live.

That arrangement is a colonial relic. We would all like to see it disappear. But we
would like to see the government fulfil its responsibilities to us, not shirk them by repealing
the Indian Act and pretending that is the end of thi@igations to First Peoples.
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PART I: Evolution of Indian Policy and Legislation
A. INTRODUCTION:THE PARADOX OF THE INDIAN ACT

In 1990, Tom Siddon, the Ministef Indian Affairs at the time, noted that "real change"
was impossible under thedian Actbecause thAct was "obsolete and fails to address the needs,
aspirations or capabilities of Indian communiti@his is still true, largely becauseltigian Act
is Victorian legislation in a conceptual as well as adatsanse.

The firstindian Actwas passed in 1876, but its legislative precursors may be traced back to
1839- a mere two years after Queen Victoria ascended the British throne. Through a series of
subsequent amendments e had acquired its prest form in a conceptual sense by the 1880s,
well before Queen Victoria's death in 1901. John Leslie has examined the formative
pre-Confederation years of Canadian Indian policy development and agrees that in many ways the
dead hand of a past philosoplontnues to reach into the present:

The central philosophical assumptions and policies of modern Canadian Indian administration
were shaped in the Canadas during the four decades prior to Confederation. Instrumental
in this process were six governmemrassions of inquiry which devised, evaluated, and
modified a programme for Indian advancement and civilization based on treaties, reserves,
religious conversion, and agricultural instruction. Though not apparent at the time, the
series of investigativeoets created a corporate memory for the Indian department and
established a policy framework for dealing with Native peoples and issues. The approach
became entrenched, like the department itself, and remained virtually unchanged and
unchallenged until B8, when the federal government issued its white paper on Indian

policy:

Although sometimes clothing these Victorian conceptions in modern language, the current
Indian Actis thus, paradoxically, thedian Actof 1876 andts precursors in most important

! The Hon. Tom Siddon ihands, Revenues and Trusts Review: Phase Il Réptiswa: Ministry of Supply and
Services Canada, 1990) preface, "Message From the Minister".

2 John Leslie,Commissions of Inquiry into Indian Affairs in the Canadas, 1B288: Evolving a corporate
memory for the Indian Departmef@ttawa: Treaties and Historical Res#gaCentre, DIAND, 1985) at 185. The author
sums up his general conclusions as follows (at ii):

Following the War of 1812, the traditional strategic value of Indian warriors to Britisharefgutes and Canadian
militia declined immediately. Concurrent with this development, British Imperial officials sought to reduce
the annual costs of Indian administration in the Canadas. The search for an ameliorative, yet economical
Indian policy, pronpted six formal government inquiries into Indian administration and social conditions
between 1828 and 1858. The successive reports, evolving in content, sophistication and scope, created a
corporate memory for the Indian department and were the mainnments of an early Indian policy review
process which saw a programme for Indian civilization and advancement devised, evaluated, modified and
reiterated in the four decades prior to Confederation. The philosophical principles and practices emynciated b
these six inquiries were adopted by the new Dominion government and applied to native peoples in other
regions of Canada. The legacy of these reports for Canadian Indian policy has been so enduring that, only
recently, has the Federal government attechpp break from the lorgtanding view of Native peoples and
society established before Confederation.



respects. Related to the Victorian nature oAtliés the central paradox of Canadian Indian
policy as described by Wayne Daugherty: "On the one hand, it continued the protective or
guardianship policy of the coloni&rfod; on the other, it proposed to assimilate the Indian,
hopefully on the basis of equality, into the mainstream sédreth€ current constitutional era

this paradox is often expressed in terms of "special status" versus "equality”. From the liberal
perspective of most Canadian political and legal thinkia@ difficult intellectual paradigm from
which to escape.

As will be shown in this paper, this paradox of "protective assimilation" appears and
reappears in one form or another throughout the history of Canadian Indian policy development.
It has ledo a corresponding paradox on the Indian side of the equation in the form of an overall
attitude of ambivalence towards the protective paternalism implied by the historic federal role. In
this context Sally Weaver has referred to "the century old ambigtiindians have felt about the
Indian Act- their resentment of its constraints and yet their dependence on it for the special rights
provided." Indian representatives have never spoken with one voice regarding the merits of
repealing théndian Act nor have they advanced a consistent or universally held position
regarding potential amendments or processes for opting tut of i

At the time that formal Indian policy was beginning to be articulated it reflected the notion
of Crown protection of Indians and their lands. Originally expressed as the requirement to keep
Indian lands separate from other Crown and settled lard®|ved into the reserve system, the
premise of which was that it was a temporary "halfway house" for Indians who would eventually be
fully integrated into the larger Canadian society upon becoming civilized or advanced. Ironically,
however, in these phically isolated "laboratories of civilization" Indians were able to resist the
forces of settlement and cultural assimilation. Although traditional culture, especially language
and religion, was greatly weakened and sometimes almost completely déstiiapa@sistance
to assimilation has endured. The paradox is that the forms through which that resistance has been
maintained are not necessarily traditional Indian forms; often they are structures and processes
forced upon Indians through the civiigiand assimilating measures making up historic Indian

policy.

These forms and structures were never intended to be maintainedcbpssatius and
subsisting Indian communitiethey were attempts to impose Andian structures on Indians as
a teahing device and were supposed to disappear as Indians left the reserves to join the dominant
society. The elective band council is a good example. Intended as a way of teaching Indians the
political ways of the larger Canadian society and of underthi@iagthority of the traditional
leaders and customary processes, it has apparently succeeded in both goals without destroying

¥ Wayne Daugherty and Dennis Maditidian Government under Indian Act Legislation 18861 (Ottawa:
DIAND Treaties and Histacal Research Branch, 1980 1st ed.) per Wayne Daugherty at 1.

* Sally Weaver,Making Canadian Indian Policy: The Hidden Agenda 19880 (Toronto: Univ. of Toronto
Press, 1981) at 19.




Indian communities in the manner intended. In many cases the authority of elective chiefs and
other influential leaders was adiyistrengthened by the reserve system, as they were often the
only people to whom neimdian bureaucrats would listen, or with whom they would deal.

However, as noted by the authors ofifagvthorn Reporthis did not necessarily lead to
full acceptace of the band council system by the community:

Many Indians did not perceive their communities as viable bodies.... and continued to orient
themselves to family, extended kinship or other groupings that either cut across the
residential communities oeve but one of several segments within it....

Where interest was shown in local government it was frequently dissipated by the lack of real
power to make meaningful decisions at the local level. With the elaboration of rules and
regulations designedootect Indian interests, as then defined, very many matters had to
be sanctioned by the Indian Affairs Branch. There was a paucity of important matters
about which decisions could be made by Indians in their communities. Band councils
persisted in Indimacommunities, not because they were perceived as responding to
important local government needs, but because the government insisted on dealing through
them..’

The result today is that many measures designed to eradicate Indian identity have become
part of modern Indian life. However, these measures are not universally accepted in Indian
communities and, as a result, there is a division in opinion and everaf@otipoften along
family and kinship lines. It is difficult for outsiders to assess which structure is the one on which
to base reform proposals, since there may be many competing factions and power structures,
ranging from the "traditional” to the "miwd" There may, in addition, be other groups of people
on and off the reserve who complain that the band council does not represent them or their
interests. These may be people to whom the federal government owes a particular fiduciary
obligation, thezby making it morally and politically difficult and legally perilous to ignore their
interests. In this latter regard, Indian women and the complex of issues ranging from the effect on
them of legislated discrimination to issues of spousal and sexualfedssearticularly
compelling example of persons who do not alwaydnadégm Actband council government as
their own. For them, and for other groups, band councils may, in fact, be sources of oppression.

In the same way, other features of thervesgystem such as certificates of possession
granting individuals local reserve property rights have often replaced traditional ways of holding
lands. Moreover, a class system in which powerful families dominate band economic and political
life appearsathave emerged on some reserves. Present measures designed to restore to Indians
pre-contact sefjoverning powers, therefore, must take account of the acquired rights and the
protections contained in thelsglian Actstructures and processes, notwitlisteyithe

° A Survey of the Contemporary Indians of Canada: Economic, Political, Educational Needs and, PoBcies
Hawthorn ed. (Ottawa: Indian Affairs Branch 1966) vol. 2, at176 Hereinafter thelawthorn Report




paradoxical way in which many have been acquired, and notwithstanding their lack of universal
acceptance. This is a serious obstacle to reform.

Furthermore, and underlying the entire question of reform, is the fact thadidreActis
federal legislation in which Indians have had no significant input. It was passed by Parliament and
has been maintained to rationalize and facilitate the administration of "Indians and lands reserved
for the Indians" under section 91(24) of@mmstitutionAct, 1867 It was in this sense for the
original convenience of government and not of the Indians to whom it was directed. This is
demonstrated graphically by the history of amendments over the years, almost all of which were
more in response to ndndian political and administrative pressures than to the desires of
Indians actually living under the authority ofitfatan Actand its regulations.

Moreover, thdndian Actignores the treaties existing at the time it was enacted in 1876 as
well as thasconcluded after that date. It is almost as if they and the perspective they offer on
relations between Indian and Amwlian societies do not exist. This failure to refer to treaty
promises and to attempt to harmonize them with its provisions spkmkss/about the outlook
of the drafters and administrators of lngian Act From its beginnings, therefore, thdian
Act has reflected a ndndian perspective. Indians were rarely consulted prior to the 1940s, and,
when they were, their views werariably discounted or reinterpreted by government officials
and forced into the categories of thought with which they were most familiar. In sAactt, the
reflects a noindian perspective and philosophy from beginning to end. In this same vein it is
also largely a male perspective, and has been since the beginning.

As a result of the historically based nature of the evolution of Canadian Indian policy and
the fact that Indians have constantly stressed the historical injustices to which thay have bee
subjected through thedian Actand the denial of their Aboriginal, treaty and civil rights, a
historical approach has been adopted in this paper. Historical events, earlier commissions of
inquiry, parliamentary committee investigations and politipatatives have all had a hand to
play in the shape of the current version oftie Placing them in historical context will therefore
not only shed light on current practices and provisions, but will also better permit an assessment in
terms of presenimperatives for reform.

It is highly unlikely that tHedian Actcan be adapted to the new political and
constitutional reality of Canada and to a relationship based on equalitindi@he\ctis based
on the notion of guardianship or wardship. Timplies the dominance of one partner over the
other, the dominance of one perspective over the other. It is simply unknown whdtidiathe
Act perspective is large enough to embrace that of the Indian peoples to whom it has been applied.
This will likelybe the greatest challenge in maintaining or reformirfgcthe

Before going on it should be noted that this paper has been prepared b&leorigimal
lawyer as an introductory overview ofititian Actand its historical context. It is an internal
document to stimulate more detailed research on particular problem areas and is largely based on
published materials, often of a historical nature, most of which have been prepared by



non-Aboriginal commentators. In addition, it will often employ the teriogy used in many of

the materials and legislation under examination, notwithstanding that many of these terms are now
avoided because of their perceived racist or sexist origins and overtones. Thus, for example,
references will be to "Indian" or todians” throughout, instead of using "First Nation" or the actual
names by which various groups of Aboriginal people refer to themselves. Moreover, terms found
in legislation such as "bands" will also be used since these are the actual legal termary which
measures were conceived and executed, including, of coutedjaheActitself. These terms

are still in use in the modern version of Alug

B. STUDY LIMITATIONS AND CONTINUING CONSTITUTIONAL ISSUES

A full consideration of theadian Act of past and present reform proposals and initiatives
and of options for future progress is an undertaking that, in significant ways, is beyond the scope of
this paper.

In the first place, thiendian Actis a broad topic. Passed under Parliament'semha
plenary authority und€2onstitution Act, 1863ection 91(24), "Indians, and Lands reserved for
the Indians,” thindian Actdeals with Indians literally from the cradle to the grave. It covers
issues ranging from how one is born or naturalizedlmdian” status to how to administer the
possessions of an Indian upon death and almost everything in between. This is not only an
enormous field of law, engaging principles of property, estates and administrative law, and taxation,
among others, it @ne that is replete with inconsistencies and with ongoing legal and constitutional
challenges.

This is also an area where gaps in the law have been filled by practices that are difficult to
assess in terms of their potential constitutionality or esiesithple legality within the narrower
compass of thAct. A good example is the practice of individual band members with a valid
interest in band lands who enter into direct commercial transactions wlitidliaos such as
cropsharing arrangements odésthe framework of th&ct. There are no easily applicable legal
principles to protect all the interests involved, yet the practice may be widespread and, from some
vantage points, even desirable.

In second place, thadian Actis a piece of legislai: it is a law. As such, it engages
political and constitutional as well as more narrowly legal considerations. From the political
perspective, it raises the profound issue of one society legislating for-amoigre that is dealt
with in internabnal contexts in the context colonialism. Since 1945, the illegitimacy of one
society regulating the affairs of another is generally accepted as a norm of international law. And
yet in Canada, the dominant society continues to legislate for persgnieecand defined as
"Indians” under constitutional authority. In this regard many Indians argue that they are "peoples”
in the sense in which the term is used in international law. As such, it is argued that they are
immune from or protected againstkwonesided measures and that therefore the whaie



should be repealed.

Other Indian representatives, however, are less inclined to deny the legitimacy of federal
legislation and the protection it offers and appear reluctant to embrace+tsmgidea view of
their status in international law. They appear to accept to varying degrees the legitimacy of their
inclusion within the Canadian state, and press for more substantial domestic recognition of their
special constitutional status. A full exatnam of this dimension of the debate cannot be
undertaken here, although ramifications of the apparent split in views will obviously affect any
assessment of reform proposals since any federal remedial legislation will still require the dominant
societya legislate for another society.

Thirdly, from a domestic constitutional perspective many important questions remain
unanswered in relation to thedian Act For example, the precise limits of Parliament's authority
underConstitution Act, 1863ection 91(24) are unknown even now. This authority has been
referred to above as "apparently plenary"” in the sense of "apparently full, entire or without subject
matter limitation" (as opposed to "apparently absplutéthe authority is plenary, it would mean
that Parliament could legislate for "Indians" and "Lands reserved for th&' inddéa@as otherwise
under provincial constitutional authority and that the provinces could not challenge such assertions
of federal power. This is essentially the position in legal theory in the United States regarding
Congressional power over Indiaisawis state regulatory authofity.

In a case concerned with whether the special laws on Indian estatésdiamth&ct
violated theCanadian Bill Of Rights discrimination on the base of race, the wills and estates
provisions were upheld as valid federal legisfatiotwithstanding that the provisions dealt with
offreserve property as Mve This holding lends support to the view maintained by Professor Hogg
and others that Parliament, if it wished, could pass laws for Indians in areas normally outside areas
of federal competency (thereby excluding competing provincial constitutiooatyggh long as
the legislation was characterizable as being in relation to Indians and "rationally related to
intelligible Indian policies."

® Black's Law Dictionary4th ed., 1968: St. Paul, West Publishing Co.) at 1313 defines "plenary" as follows: "Full,
entire, complete, absolute, unqualified."

" Congressional power over Indian affairs has been judicially held to be plenary, apparently in the sense of absolute
as well as completéinited States v. Kagama18 U.S. 375 (1886)0ne Wolf v. Hitchcock187 US. 553 (1903). The
power was implied from necessity: it did not flow not from the United States Constitution, but, rather, from the
dependent status of Indian tribes as wards of the federal government. Thus, it was political, being based on the nation
to nation relationship between the tribes and the federal government and therefore beyond judicial review. Modern
cases have held, however, that Congressional power is not absolute. It is subject to some constitutional strictures such as
the need for Congssional legislation to be "rationally tied" to Congress' unique trust responsibilities towards Indians:
Morton v. Mancari417 U.S. 535 (1974).

8 A.G.v. Canar(d[1976] 1 S.C.R. 170.

° Peter HoggConstitutional Law of Canad@oronto: Carswell, 3rd ed. 1992)-87




Whether this meanthat Parliament could totally occupy the field of "Indians" and "Lands
reserved for the Indians" is an open question, since this would appear to make Indian reserves
"federal enclaves" similar to federal reservations in most parts of the Unit8dr&tatgpreme
Court of Canada has rejected the federal enclave ‘thedrigas further held that general
provincial legislation mayg@ate Indians on and efserve under normal principles of
constitutional interpretation, subject to certain exclusionary’riiless, for purposes of the
special relationship reflected by section 91(24), Indiares federal legislative responsibility;
whereas for purposes of the ordinary incidents of life in the province unrelated to the federal
responsibility, Indians are provincial residents.

Since the publication of the legal opinion on federal and pralmgsdiction over
Indians in theHawthorn Report in 1966 the trend therefore has been to view "Indians" as a
"double aspect" constitutional subject nfattdrto extend various provincial services to them on
the basis that they are provincial citizens as well as a federal subject matter and the possessors of
special constittnal status ("citizens plus" inHasvthorn Reportanguage). Of course, the
success of this effort has depended in practical terms on the willingness of the particular province
concerned to adopt this view of the Constitution, since this would meaavbdynancial
responsibility for Indians as provincial residents.

In this connection it is important to note that Parliament has never legislated to the full
extent of its apparent authority over the territory referred to as "Lands reserved faankéimd
the broad sense of tfRoyal Proclamation of 1763The temm "Lands" has been viewed narrowly
and restricted to reserves underltigian Act Nor has Parliament legislated for all those who
potentially fall within the constitutional category of "Indians”. Instead two separate groups of
"Indians" have been credfor administrative purposes: those recognized as (status) Indians and

19 Federally recognized tribes on federal trust land are in theory exclusively subject to Congressional legislation on
the basis that Congress has "preempted" competing state laws that would otherwise apply. This is the modern
interpretation of the origal Supreme Court holding iWorcester v. Georgji81 U.S. 515 (1832).

! Cardinal v. A.G. Alberta[1974] S.C.R. 695.

12 Dick v. R, [1985] 2 S.C.R. 309.

13 Supranote 5 at 21564 (vol. 1). This opinion anticipated the conclusions of the Supreme Cdidkin. The
Queenibid, regarding the effect of section 87 (now 88) ofltithan Act

* Hodge v. The Queef1883) 9 A.C. 117 per Lord Peacock at 130: "The principle... is, that subjects which in one
aspect and for one purposd faithin s. 92, may in another aspect and for another purpose fall within s. 91."

!5 |n Saint Catherine's Milling v. The Qued889) 14 A.C. 46 (P.C.) Lord Watson for the Privy Council stated (at
59) with regard to the term "Lands reserved for the Indians" in sectiod)hé it went beyond the Indian reserves
referred to in the Ontario statutes because "the words actually used are, according to their natural meaning, sufficient to
include all lands reserved upon any terms or conditions, for Indian occupation.”




registered as such under thdian Act and those (nostatus) not so recognized. Only the
former are viewed by the federal government as within Parliament's legislative axgthority o
"Indians".

Nonetheless, Parliament has regularly altered the boundaries between the two groups by
changing the definition of "Indian™ under ltidian Act thereby demonstrating that it can legislate
for those persons referred to as "status Inéhns" and "Metis" when it so wishes, simply by
bringing them within the definition of "Indian”. It can be argued that Parliament's shifting and
unclear policies in regard to its constitutional mandate under section 91(24) have been deliberate
attempts toeduce its financial and administrative responsibilities towards "Indians" rather than to
fulfil them:

What this means in practice is that it is difficult to know in the abstract whether and to what
extert Parliament could occupy the field of "Indians" and "Lands reserved for the Indians" to
preempt provincial regulatory authority. The practice has been, therefore, to attempt to negotiate
in a tripartite way in areas where regulatory conflict would békalysto arise. This is the case
with the Community Based S&lbvernment Program, for example, the guidelines for which
indicate the federal view that some areas are out of bounds for bilateral negotiations. Thus, the
constitutional uncertainty oveetaxtent of federal constitutional authority makes it difficult fully
to assess reform proposals such as those put forward by the Penner Cdma888ehat called
for federal occupation of the field und&onstitution Act, 1863ection 91(24) followed by almost
immediae withdrawal in favour of First Nations' jurisdiction.

In a related way, the criteria upon which Parliament bases its assertion of jurisdiction over
"Indians” remain unclear. In the United States, by way of contrast, federal authority over Indians
isdescribed as flowing from the political nature of the relationship between the federal government
and the tribes. Federal authority is not therefore in theory based in the first instance on race.
Thus Congress will rely on tribal membership criteriaeabasis of its assertion of poWdihe

16 Arguments to this effect are set out in Bradford Morse and John Gibka3he Métis Fall Within Section
91(24) of the Constitution Act, 186 Royal Commission on Aboriginal Peopléboriginal SelfGovernment: Legal
and Constitutional IssuéMlinister of Supply and Services Canada, 1995) 140.

" parliament of Canada, Special Committee on Indian-G@lernment,Indian SelfGovernment in Canada
(Ottawa: Ministry of Supply and Services, 1983) at 59. It was chaired by Liberal Keith Penner. Hereiraéienéne

Report

'8 The United States courts have consistently recognized that determining its own membership is one of the most
basic powers of an Indian tribe. A notorious example of the exercise of this p&eettéasClara Pueblv. Martinez
(1978) 436 U.S. 49 in which the children of Julia Martinez were disqualified from pueblo membership under a tribal
ordinance that discriminated against the children of women who married outside the tribe. The children of Santa Clara
men whomarried outside the tribal community were not penalized. The federal courts refused to overturn this
ordinance even though on its face it was contrary to the guarantee of "equal protection of the laws" in Title 1 of the
Indian Civil Rights Actof 1968 (Pb. L. No. 90284, 82 Stat. 77, codified at 25 U.S.C. ss. 13B)Lthat was applied by
Congress to tribal governments. In the absence of Congressional intent to subject tribal government lodier the
Civil Rights Actto federal court supervision, tribsovereign immunity coupled with the tribal right to determine its own




courts require, in addition, that federal legislation be "rationallptibd"discharge the unique
trust responsibilities of Congress for Indians.

In Canada the issue has never been dealt with in a definitive way. Parliament's power to
differentiate between categories of Indians has been addnessidwo Supreme Court
decisions: in 1974 ih.G. Canada v. Lavell; Isaac v. BedaydRitchie J. who showed great
deference to parliamentary authority in this area but without discussing the basis for the exercise of
that authority’. The issue was neidered by Beetz J. two years latér.@. Canada v. Canard

membership meant that this issue was one for the tribal courts to resolve.

Julia Martinez' husband was also an Indian (Navajo), the children were by then adults, all spoke the Santa
Claran language (Tewa) and lived in the Santa Clara Pueblo. This ordinance deprived the children of tribal political,
residency and inheritance righn much the same way as section 12(1)(b) ofitti&an Actwould have done in the
Canadian context. The cruel irony is, however, that this was done in the Santa Clara context by the tribe. For an
analysis of theMartinez Casesee Carla CristoffersonTtibal Courts Failure to Protect Native American Women: A
Reevaluation of the Indian Civil Rights Act" [1990] 1@&le Law Journal 69.

For purposes of programs and services delivered through the Bureau of Indian Affairs, however, an "Indian"
must not oly be a member of a federally recognized tribe and living on or near a reservation, but must also be of at least
1/4th Indian blood. In order to qualify for federal monies all tribes have long ago adopted blood quantum requirements
for membership. See Jpaul Chaudhari, "American Indian Policy: An Overview" in Vine Deloriafederican Indian
policy in the Twentieth CenturfNorman: Univ. of Oklahoma Press 1985) 15 aP20

19 See note %upra
20 [1974] S.CR. 1349 at 1359:

In my opinion, the exclusive legislative authority vested in Parliament could not have been effectively exercised without
enacting laws establishing the qualifications required to entitle persons to status as Indians and to the use and
benefit of Crown "lands reserved for the Indians."

The two cases joined at the Supreme Court were brought by women who had lost Indian status automatically
pursuant to section 12(1)(b) of thedian Actupon their marriages to ndndians. They argued ththis provision of
the Act discriminated against them on the basis of sex, thereby denying them equality "before the law" contrary to
section 1(b) of theCanadian Bill of Rights In finding for the majority (1) that there was no impermissible
discrimiration, Ritchie J. distinguisheR. v. Dryboneg[1970] S.C.R. 282) as follows (at 1372) on the basis that, as a
criminal law matter, théndian Act

... could not be enforced without denying equality of treatment in the administration and enforcement of the law before
the ordinary courts of the land taacial group whereas no such inequality of treatment between Indian men
and women flows as mecesary resultof the application of section 12(1)(b) of the Indian Act. (emphasis
added).

No one quite knows what this passage means, but it may refer to the fact that Indian women have a choice
regarding whom they marry so that section 12(1)(b) doeseauaime a factor for Indian women asexessary resulif
being an Indian woman. This dubious rationale seems to be an elaborate form-wfigsing and has convinced few
legal scholars. In any event, the case is usually cited for the propositidRattiatment may discriminate against
certain classes of people, in the context ofGheadian Bill of Rightst least, in the pursuit of otherwise valid federal




where he declared that the classification was essentially racial.

The British North America Act.by using the word 'Indians' in s. 91(24) creates a racial
classification and refers to a sdegriaup for whom it contemplates the possibility of
special treatment. It does not define the expression "Indian”. This parliament can do
within constitutional limits by using criteria suited to this purpose but among which it would
not appear unreasonialto count marriage and filiation and, unavoidably, intermarriages,
in the light of either Indian customs and values...or of legislative history.

Thus, it appears from the limited evidence available as if Parliament could legislate for
anyone of "Indian” raeeneaning that blood quantum (and inevitably kinship) might be the
determining factor. Ethnological Indiane.étatus and nestatus Indias) are therefore federal
subject matter "Indians"”, as are IfAoes this mean that the Metis are also amenable to federal
jurisdiction? There are many who argue that this is thé baséhe federal government resists
this position.

Moreover, the advent of section 35 of @@nstitution Act, 198&cognizing and affirming
Aboriginal and treaty rights in 1982 and the enunciation of the fiduciary obligation beginning in
1984'have cast a further pall of uncertainty over the entire area of section 91(24)dedesa
Under theSparrowdoctrine, federal legislative powers under section 91(24) continue, subject to
the justification standard set out in that €a8ae of the most important aspects @& tlecision
was the judicial incorporation of the fiduciary relationship between the Crown and Aboriginal

objectives. See Jack Woodwakihtive Law(Toronto: Carswell, 1989) at 146.
2L Supra note 8 at 207.
22 Confirmed byln the Matter of a Reference as to Whether the Term "Indians" in Head 24 of section 91 of the

British North America Act, 1867, Includes Eskimo Inhabitants of the Providic&uébec[1939] S.C.R. 104,
commonly referred to &8e Eskimos

23 See Morse and GiokaBp the Métissupranote 16. Peter Hm, supranote 9 also appears to agree ati2i.
13.

24 Guerin v. R[1984] 2 S.C.R. 335.
% R. v. Sparrow1990] 1 S.C.R. 1075. Section 35 rights are not absolute, but may be limiled certain
circumstances if the government action can be justified according to a three part test-{&) 1haBis not necessarily
exhaustive of the issue:
(i) Is there a valid federal legislative objective such as conservation, the preventiom afrlsme other "compelling
and substantial" objective?
(i) Is the honour of the Crown maintained so as to respect the fiduciary relationship and give the proper priority to the
Aboriginal or treaty right?
(iii) Are there other issues to be considerethaintaining the honour of the Crown such as minimizing the infringement
of the right, adequately compensating Aboriginal peoples in the case of expropriation and fully consulting them
prior to infringing the right?
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peoples as a guiding principle for interpretation of section 35@btistitution Act, 1982The

precise meaning of this development is as yet uncl@anumber of places the Court reaffirmed
the special protective duty owed by the Crown to Aboriginal peoples, commenting that the
relationship is "truiike, rather than adversarial" and that "federal power must be reconciled with
federal duty’

This has led to much academic speculation about the precise limits of federal and
provincial powevisavis the rights referred to in section 35 and whether the federal government
must now take an active role in protecting or even promoting section 35 rights. However, the
federal government argues that section 35 actually restricts its powerctinded1q@4) since it
can no longer pass legislation that conflicts with aboriginal and treaty rights. Ironically, this seems
to be the one instance where the federal government views these protected rights widely. As a
result, the emphasis on the neitgss provincial involvement in matters involving Indians has
spread to areas other than treaties and land claims. Police and criminal justice initiatives with
Indian Actbands, for example, are conducted on a tripartite basis.

In a similar way, theelationship of th€harter not only to section 35 aboriginal and treaty
rights, but also to the particular provisions ofritd&n Act is something of an unknown.
Orthodox legal thinking holds that tG&arterapplies to all federal legislation. Ois thiew, the
shield or interpretive prism that section 25 represents has no application, being restricted to the
rights guaranteed in section 35. A counter view, however, holds thdisthé\ctis in some
ways an expression of the section 35 proteicfieis, since the surrender provisions regarding
land, for instance, merely put into legislative form a constitutional requirement. A variant of this
argument would assert that, even if the rights enshrinedAnt#e not those referred to in
section35, they are nonetheless "other rights or freedoms that pertain to the aboriginal peoples of
Canada" as referred to in section 25. In either case, section 25 would apply to protect or alter the
direct application aChartervalues to many processes undetiidean Act Obviously, the
resolution of this controversy has ramifications in terms of assessing or proposing reforms to the
Indian Act

The uncertainties are multiplied if one views section 35 Aboriginal andigleistas
containing the inherent right of sghivernment as well. If so, and following the reasoning in
Sparrowthe question would naturally arise as to the extent to which the elective band council
system has extinguished or merely regulated tHoseim powers. In the United States a
somewhat similar question arose in the context dfidiien Reorganization Aof 19347 The

% |bid at 1108 and 1109. For a discussion of the fiduciary obligation in general see J.R. Maurice Gautreau,
"Demystifying the Fiduciary Mystique”, Vol. 68, No.dan. B. Revl (March, 1989). For a discussion of the fiduciary
obligation in the contexbf Aboriginal law, see Michael Bryant, "Crowkboriginal Relationships in Canada: The
Phantom of Fiduciary Law", Vol. 27, No.LB.C. L. Rev.19 (1993).

2" Ch. 576, 48 Stat. 984, codified at 25 U.S.C. ss4®1. Thelndian Reorganization Aetas a watershed event in
Americanindian policy development, even though it was and remains a controversial piece of legislation. Aside from
the loan fund (available only to tribes that opted into2ttk} there were provisions for the following:
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issue was the power that a tribe could exercise under section 1@ofitegdre it provided a list
of tribal government powers following the phrase "In addition to the powers vested in any Indian
tribe or tribal council by existing law".

In short, the question was whether the tribes, by coming under this legislation, were
restricted to delegated fedepowers, or whether they could make laws under their inherent tribal
powers. A federal government legal opinion confirmed the*laktaus, tribal inherent powers
were seen as having not only survived the pagsage since contact and, in particular, the early
reservation period during which tribal-gelfernment was in abeyance, they were not affected by a
tribe's opting into the structure of thdian Reorganization ActGiven the differences between
Canadan and U.S. legal theory it is difficult to predict that a Canadian court would adopt similar
reasoning to hold that ttedian Actgovernance structures had not affected inherent tribal or
band powers. Nonetheless, it is an intriguing possibility glaatiisg currency in legal and
political circles.

Finally, the relationship between thdian Actand the treaties remains unexplored. The
Indian Actvirtually ignores treaties. Yet treaties represent the primary means by whereby
enormous portions danada's present land mass were acquired for the modern Canadian state.

(1) tribal selfgovernment, includinghe right to assert inherent sovereign powers, to employ legal counsel (subject to
approval by the Secretary of the Interior), to negotiate with the federal and state governments, and to see
federal tribal budget submissions prior to it going to Congress;

(2) the right to incorporate with tribal property remaining free from mortgage, seizure for debt etc.;
(3) Indian preference for Bureau of Indian Affairs jobs despite any formal deficiencies in qualifications;

(4) the ending of the allotment policy and the indefinite extension of the trust period for already allotted lands (see note
79infra regarding allotment).

The development, provisions and aftermath ofltitian Reorganization Adire described in détan Vine
Deloria jr. and Clifford Lytle,The Nations Within: the Past and Future of American Indian Sovereigety York:
Pantheon Books, 1984).

%8 U.S. Department of the Interior, "Powers of Indian Tribe®pinions of the Solicitor: Indian Affairs
(Washingon, D.C.: U.S. Government Printing Office, 1946) p. 445. The opinion concluded (at 447) that "those powers
which are lawfully vested in Indian tribes are not, in general, delegated powers granted by express acts of Congress, but
rather inherent powers aflimited sovereignty which has never been extinguished."

At the time it was issued, this opinion was almost revolutionary in its implications (although few people
realized it) for it accomplished what the often stormy and acrimonious Congressionanaitel I8arings on the draft
bill had been unable to do: acknowledge the nation status and continuing viability of Indian tribes after up to 75 years
during which most tribal governments had ceased functioning except as arms of the Bureau of Indian\Affairs.
Deloria Jr. and Clifford Lytle comment in this connection that "Modern tribal sovereignty thus begins with this
opinion...":The Nations Withinsupranote 27 at 160.
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The treaties imply a nation to nation relationship in which Parliament may not legislate for treaty
Indian nations without their informed consent in those important areas resetivesh hyr their
sovereign jurisdiction. Thedian Actsimply assumes parliamentary jurisdiction, with the only
significant limits prior to 1982 being the fact of provincial constitutional authority in certain areas.
It is unclear in the modern era how these two contrasting visions of the limits of Raliamen
authority are to be reconciled.

The uncertainties, political, constitutional and otherwise could be multiplied. The point
is, however, that no study of thdian Actcan be considered complete if it fails to deal with them.
But, due to constraintd time and space, this study cannot do so except in passing. It will
therefore, in general be policy oriented and will raise more issues than it can resolve with a view to
providing a contextual framework for more focused policy proposals in pagtieakr
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C. THE DEVELOPMENT OF INDIAN POLICY *

The following outline is presented to put the modedian Actin a historical context and
to demonstrate that many of current administrative attitudes and practices as well as the provisions
of today's version of tiet have antecedents with deep rant€anadian and earlier colonial
history. Thus "updating” comments will be provided throughout indicating the extent to which
measures proposed by commissions of inquiry or adopted for purposes unrelated to a concern for
the future viability of Indian canunities continue to be reflected in the current version of the
Indian Act Occasional reference will also be made to Indian policy in the United States wherever
it appears that such information might be helpful to shed additional light on the Canadian
experience.

(1) Special Status

At the outset it should be noted that although section 35 Gbtinsitution Act, 1983
the most well known constitutional reference to the special constitutional status of "Indians" in
Canada, prior to 1982 that spestaltus was already reflected in a number of other constitutional
documents. Aside from the reference in section 91(24) Gfdhstitution Act, 186
Parliament's authority over "Indians and Lands reserved for the Indians”, there are references to
"Indians” or "Indian title" or other privileges associated with being Indian in the following
documents:

29 This outline is based for the most part on the following accounts of the evolutionlnélitue Actand related
colonial and postolonial policies:
* Wayne Daugherty, Dennis Madihhdian Governmensupranote 3;
* Olive P. DickasonCanada's First Nations: A History of Founding Peoples From Earliest Tlioesito: McLelland
and Stewart, 1992);
* Kathleen Jamiesorindian Women and the Law in Canada: Citizens Mif@&awa: Supply and Services Gala,
1978);
* Helping Indians to Help Themselves Committee to Investigate Itself, The 1951 Indian Act Consultation Process
lan Johnson (Ottawa: Treaties and Historical Research Centre, DIAND, 1984);
* The Historical Development of the Indian Adbhn Leslie and Ron Maguire (eds.), (Ottawa: Treaties and Historical
Research Centre, DIAND, 2nd ed. 1978);
* John LeslieCommissions of Inquinsupranote 2;
* John Leslie, "The Bagot Commission: Developing a Corporate Memory for the Indian rbepirin Canadian
Historical Associationistorical Papers 19831.
* J.R. Miller, Skyscrapers Hide the Heavens: A History of Indighite Relations in Canaddoronto: University of
Toronto Press, 1989);
* John S. Milloy, A Historical Overview of hdianGovernment Relations 178840 (Ottawa: Department of Indian
Affairs and Northern Development, 1992);
* John S. Milloy, "The Early Indian Acts: Developmental Strategy and Constitutional Chan§e/eat Promises: A
Reader on IndialVhite Relationsn CanadaJ.R. Miller (ed.),(Toronto: University of Toronto Press, 1991) 145;
* John L. Tobias, "Protection, Civilization, Assimilation: An Outline History of Canada's Indian Policgivaet
Promisesibid, 127.

% The list is drawn from Douglas Sanders "The Rights of the Aboriginal Peoples of Canada", [1228]. &
Rev.314 at 316.
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-the Royal Proclamatioof 1763

- the Manitoba Act 1870

-theRupert's Land and Northwest Territory Ord&870),
- the British Columbia Terms of Unio(i1871),

-the Ontario Boundaries Extension Adt912),

-the Quebec Boundaries Extension At912), and

- the Constitution Act, 1930

Treaties, since 1982 at least, are also constitutional documents reflecting the special status
of those who signed them with the Crown. There are so many such references in documented
Canadian history, in fact, that the Pépiarts Task Force on Canadian Unity stated in 1979 that
"native people as a people have enjoyed a special legal status from the time of Confederation, and,
indeed, since well before Confederation."

Prior to theRoyal Proclamation of 17@%ficial policy was for the governors of colonial
governments to manage diplomatic, military and economic relations of all kinds with Indian
nations? Toward the end of the 17th century it had become apparent to treh Briperial
authorities that the land hunger of local settler populations had been a major cause in inciting
Indian nations to go to war against colonies such as New England and Virginia. One way of
avoiding such incidents was to assure Indian nafitimsiraterritory against local colonial
populations. Another way was to seek to convert tribal nations to a value system rooted in
“civilized" Christian valugés.

The goal of protection of Indians and their lands (for military purposes) is considered to
have endured until some time after the War of 1812, with civilization gradually emerging as a
separate goal thereafter. iAskation as a separate goal began to emerge between the late 1850s
and late 1860s. Although these three goals and the policies associated with them may
conveniently be assigned to particular time periods, there was a considerable degree of overlap
becaus of the evolutionary nature of Crolmdian relations. Hindsight adds an intellectual
clarity that was not necessarily present at the time in question.

It is also clear that there is a logical connection between the goals. Having collected and
separged Indians from the settlers, it was almost inevitable that they would come to be seen in the

31 A Future TogethefOttawa, Minister of Supply and Services, 1979) at 56.

%2 See, for example, the roles of the governors of the English eastern seaboard states as described in Francis
JenningsThe Ambiguous Iroquois Empif®ew York: W.W. Norton & Co., 1984).

% Early Imperial British legislation to this effect from 1670 calls upon the coloniargors to "take care that
none of our subjects nor any of their servants do in any way harm them ...[and] to consider how the Indians and slaves
may be best instructed and invited to the Christian religion...": reprodudéet irlistorical Development dfie Indian
Act, supranote 29 at 3.

15 1t



way that De Tocqueville describes:

Isolated within their own country, the Indians have come to form a little colony of unwelcome
foreigners in the midst of amerous and dominating people.

A similar image of Indian reserves appears ifitvethorn Reporin 1966, but witla
different emphasis.But whereas in the United States dbsd by De Tocqueville the official
impulse was to remove Indians to Oklahoma territory, at that time far freimda@m settlement,
in Canada there was a different philosophy at work. To the missionary and humanitarian
impulses of the time, these islarof "primitive" societies were ripe less for removal than for social
experimentation in "advancement”. From that philosophical stance it was a short step to the next
stage in the social, cultural and economic "evolution” of Indians: full participdotaminant
and surrounding society as equals. In short, Indians were to lose their special status in the name
of equality- a theme to which Indian policy has explicitly turned more than once over the course
of Canadian history.

(2) Protection

Two principles that weave their way through the history of Indian’godigin to emerge
from the still varied colonial practices around theIW@Ds: supervision and separation. To
encourage the alliances with Indian nations upon which British military (and trading) success
depended, superintendents were appointed to deal directly with them on behalf of the @rown
supervise the nation to nation relationship. In carrying out this role, the superintendents
attempted to ensure that settlers did not encroach upon Inddm Erey also distributed
"presents” as annual symbols of the treaty relationship between Great Britain and its allied tribal

% Alexis de TocquevilleDemocracy in Americdtranslated by George Lawrence) J.P. Mayer ed. (New York:
Harper & Row, 1988) at 334.

% The Hawthorn Reparsupranote 5 at 344 (vol. 1): "A quarter of a century ago Indian reserves existed in lonely
splendour as isolated federal islands surrounded by provincial territory. "

% The following abridged account is largely confined to what is now Ontario and Quebec. Although official
inquiries into Indian affairs were carried out in New Brunswick, Noweati& and Prince Edward Island, and while
efforts were made to protect and to civilize the Indians there, the situation was in those colonies was somewhat different.
Never protected by Imperial authorities to the same extent as the "western" Indiaedatibely small Maritime
Indian population was scattered and isolated and, after 1848, so decimated by epidemics as to be considered on the road
to virtual extinction. Indian administration was decentralized and had no Indian department. There efere tiver
allocations of Imperial monies for Indians and their needs. Reserves were established for Indians by colonial authorities
as a result of their petition or their sorry circumstances rather than from the policy of a central authority. Seg tin regar
the history of the Maritime provinces, Leslie F.S. Uptbticmacs and Colonists: IndidiWhite Relations in the
Maritimes, 17131867 (Vancouver: University of British Columbia Press, 1979).

Indian policy development as such was therefore originally centred on the problems of central Canada,
especially those of Upper Canada with its relatively large aneChastian Indian population, many of whom still
"wandered" over large expanses of teryi and lived much as they had prior to contact.
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nations. Thus, the superintendents tried to maintain a clear line between settled lands and Indian
lands” In these practices can be seen the forerunners of the system of Indian agents, treaty
annuities and reserves upon which later Indian policy was based once the need for military
alliances with the tribes waned after the War of 1812.

The Royal Proclantan of 1763s taken to be the high water mark of royal protection.
As a result of the ill feelings generated among Britain's Indian allies of encroachment and fraud by
local settler populations, tReyal Proclantson of 1763set out in rough outline@ocedure
whereby only the Crown could purchase Indian lands, and then only in an open and public
fashion” The Royal Proclamation of 176@s been referred to as part of the "Imperial federalism"
that Britain attempted to craft in the 18th century to "interrelate empire, colony and tribal nation."
In this sense, it provided a model for settler/Indian relations that, in theory, has endured to the
present day. Three elements of the model are particularly significant:

(1) centralized control of Indian land cessions;

(2) apparently long term guarse to Indians of their lands and resources, especially their
harvesting rights; and

(3) protection of Indian autonomy and ggdferning statds.

%" The Indian Depament was formally established in 1755 as an arm of the military, although prominent men such
as Sir William Johnson had already been acting in a supervisory and diplomatic capacity with regard to Indian nations
for some years prior to that on behalf ofazoél governors. Robert A. Williams Jr. notes in this regard that the British
authorities failed to adequately finance the operations of their Indian superintendents, thus obliging Sir William Johnson,
for example, to finance his activities himself. Thdshnson turned to speculating in Indian lands to recoup his
expenses and to acquire additional income which made him a wealthy man by the standards of tizeAtagrican
Indian in Western Legal Thougfitoronto: Oxford University Press, 1990) at 258.

% The most relevant parts of tioyal Proclamatior{R.S.C. 1985, Appendix I, No.1) in this regard read as
follows:

...the several Nations afidibes of Indians with whom We are connected, and who live under our protection, should not
be molested or disturbed in the Possession of such Parts of Our Dominions and Territories as, not
having been ceded to or purchased by Us, are reserved to theamy of them as their Hunting
Grounds...

...but that, if at any Time any of the said Indians should be inclined to dispose of the said Lands, the same shall be
Purchased only for Us, in our Name, at some public Meeting or Assembly of the said Indians...

% Milloy, A Historical Overview supranote 29 at 2. Ano#r, less flattering view of thRoyal Proclamation of
1763 is that it directly results from the "villainous doctrine" of discovery and is nothing more than the unilateral
assertion of British sovereignty over sgtfverning indigenous nations and thatvia$ uniquely framed to dispossess
Indians of their sovereignty and lands.": Menno Boflfirviving As Indians: The Challenge of S@évernment
(Toronto: University of Toronto Press, 1993) at 3.

% These elements are drawn from the analysis of Robert Clinton, "The Proclamation of 1763: Colamial tBrel
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Although the third element must be inferred from the document, subsequent British
Imperial, American and Canadian practice, primarily through the-tne&tyg process, appears
to have put this matter beyond dispute. Not only has the Supreme Court o @dwaded to the
nation status of tribes in North Americ&anadian state practice as kg 1956 (well into the
repressivéndian Actperiod) appears to confirm a continuing commitment to this*view.

Evidently, however, at some stage the Crown nonetheless dicbasseigrgy over the
"Nations and Tribes" referred to in ta@clamation There are two poles to the debate
concerning this assertion of sovereignty: that it had a restricted legal effeexistirgeribal
sovereign powefsor, that it was effective to extisguthem in law. The constitutional and
political controversy over the legitimacy of that assertion and the ewtieichtsmherent and
original tribal sovereign powers continued into the modern era will not be resolved here. But
whatever view one adopts, there can be no question that Indian tribes and bands in what is now
Canada did gradually succumb to Crown presswutealid fall under Crown political and legislative
authority, voluntarily or otherwise at one point or another. Professor Slattery sums up this process
as follows:

Native Canadians could not, however, remain immune forever to European domination. Over
several centuries, and after long periods of alliance and trade, they succumbed piecemeal
to the Crown's pressure to accept its authority, usually only when their economic fortunes
and military capacity had waned, and in the shadow of the growing pihweesetder
communities. The pattern differed from area to area, but generally the government gained
control only in the nineteenth or twentieth centuries. In some cases, Indian groups signed
formal treaties ostensibly acknowledging the Crown's solyemeigaiving in turn
assurances of protection. In others the process was more informal and haphazard, and

Two Centuries of Feder8tate Conflict Over the Management of Indian Affairs", [1989]B&&ton University Law
Review329 at 35758.

“l R. v. Siouj [1990] 1 S.C.R. 1025The Court cited the American Supreme Court decisioWarcester v.
Georgia(supranote 10) to the effect that treaties between European nations andttiinka were akin to international
agreements, concluding (at 1053) that with respect to Indian tribes in Canada it was "good policy to maintain relations
with them very close to those maintained between sovereign nations."

“2 Douglas Sanders reports that the last document negotiated as a treaty was in 1956 (Adhesion to Treaty 6, Copy
of Treaty No. 6 (1957), 82) in "The Renewal of Indian Special Status" in A. Bayefsky and M. Eberts Eepmlity
Rights and the Canadian Charter of Rights and Free¢itonsnto: Carswell 1985) 529 at 530.

43 Such that the inhent selfgoverning powers were then “"recognized and affirmed" through section 35 of the
Constitution Act, 1982s0 as to achieve some degree of constitutional protection as an unextinguished aboriginal or
treaty right.

“4 Based ultimately on the discovery doctrine or some variant of it. For a description of the discovery doctrine see
note 627nfra.
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was accompanied by varying degrees of native resistance and protest. Even today,
significant opposition to the legitimacy of the Crown's rul@htsued among native
groups.”

(3) Civilization
(a) Early Experiments and Commissions of Inquiry

In the early 1800s, following the decline in mylitamportance of the eastern tribes, and
with the initial and generally willing assistance of most Indian communities in the southern portion
of Upper Canada, the original British goal of preserving Indian traditional life expanded to include
the notion of'civilization", teaching Indians how to cope with-Ear@adians on EurGanadian
terms. Part of the impetus for the civilizing policy came from missionary and humanitarian
societies, part from the sheer pressure on Indian lands being exertedrjiarosettler
populations, part from the "progressive" cast of mind of new civilian Indian department bureaucrats
in Upper Canada and part from the desire to reduce Crown expenditures for treaty "presents,"
annuities and the other costs associated with magténdians as military allies.

Thus, in the 1820s the Imperial Colonial Office began to question the continued existence
of the Indian Department, especially the financial outlays associated with it. At the same time
other more liberal and philanthr@pvoices called for a new policy of uplifting Indians from their
poor social condition. In fact, a relatively successful effort at civilizing the Mississaugas of the
Credit River was already under way at that time under the auspices of the MethodisisleNen
the original and dominant motivation for the development of a new Indian policy was what has
been referred to as "Imperial financial retrenchnfeatteme that recurs throughoug thistory
of Indian policy development right up to the present (with, for example, the Neilsen Task Force
Report on federal government programs

In the face of these social and financial pressures, the first official inquiry into Indian
conditions was commissioned. The resultant Darling Reepbi828 was the first to outline a
policy based on establishing Indians in fixed locations where they could be educated, converted to
Christanity and transformed into farmers. This approach was heavily influenced by the ongoing
experiment with the Mississaugas, itself inspired by earlier ideas including those supplied by Indian
themselveS. The establishment of Indian reserves for these purposes was not a new idea in any

> Brian Slattery, "Understanding Aboriginal Rights", [1987]@#hadian Bar Revie®27 at 734.

46 John LeslieCommissions of Inquirysupranote 2 at 10.

47 Canada, Study Team Report to the Task Force on Program Réwieneyed Program Delivery: Indians and
Natives(Ottawa: Ministry of Supply and Services, 1986).

“8 It was prepared by Major General H.Carling, military secretary to the Governor General, later Chief
Superintendent of Indian Affairs for Upper Canada.

49 For example, LeslieQommissions of Inquirysupranote 2) reports (at 6) that the chief of the Six Nations had
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event. Reserves were already a long standing feature of Indian polidyeiry @efirst having
been created at Sillery in 1637 so that "Indians could be taught the Catholic catechism, farming
techniques and other useful trades...".

Thus, the plan was submitted to the Treasury and was approved in 1830 on the condition
that it not increase costs. It began to go forward with the establishment of reserves in southern
Ontario for this purpose. tAabout the same time, the Indian department was split into two
separate offices, one for Upper and the other for Lower Canada, with only the latter still under
military supervision.

While this experiments in southern Ontario were going on, anothieelydifferent sort
of experiment was being conducted by Upper Canada Lt. Governor Sir Francis Bond Head.
After visiting every Indian village in Upper Canada where civilizing efforts were in being conducted,
he had concluded that Indians could not vdized and were doomed to die out eventually. His
idea was to relocate Indians to Manitoulin Island where they could continue a traditional lifestyle,
an approach similar to the contemporaneous federal policy in the United States to remove the
"Five CiVlized Tribes" to Indian territory.

Thus, in the 1830s the overlaptween the earlier goal of protection and the new goal of
civilization saw two distinct policy initiatives in operation at the same time. By the end of the
decade, both experiments had largely collapsed: Bond Head's because of Indian fears about
ultimateBritish intentions regarding protection of their land and other rights coupled with the
anger of the churches and the humanitarian societies; Darling's because of the Indian reluctance to
give up entirely their traditional harvesting economies, buréabhemshandedness in
implementing the policy, conflicts between the Methodist and Catholic churches and local settler

written to the British and Foreign Bible Society in 1808 recommending just such a program and that these ideas
subsequently influenced the direction taken by the experiment with the Mississaugas

0 Native Rights in Canagd@eter A. Cumming and Neil H. Mickenberg eds., (Toronto: GeReralishing Co.,
2nd ed. 1972) at 80.

*1 In Bond Head's view the Indians were doomed to extinction and this was to his mind the most humane way of
allowing them to finish out their days. This was a widely held view in many quarters at that time. Devillecq
(Democracy in Americasupranote 34 at 326), for example, discounted the possibility that civilization would save
Indians in the United States, expressing a view he reports as held by the majority of American statesmen:

| think that the Indianace is doomed to perish, and | cannot prevent myself from thinking that on the day when the
Europeans shall be established on the coasts of the Pacific Ocean, it will cease to exist.

The removal of the Creek, Choctaw, Chickasaw, Cherokee and Semineteftdm the southeastern United
States to Oklahoma territory occurred during the 1830s. In total, 67 tribes were eventually forced to accept reservations
there. For a brief account sEelix Cohen's Handbook of Federal Indian | .&v Strickland et al exd (Charlottesville:
The Michie Company Law Publishers, 1982) at928 The classic study of removal is Grant Forentadian
Removal: The Emigration of the Five Civilized Tril{dorman: Univ. of Oklahoma Press, 1932).
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pressure for Indian lands in southern Ontario and subsequent encroachments and trespasses.

In the late 1830s three other reportsieaout in response to the policy vacutiEach
repudiated the approach taken by Bond Head and generally supported that outlined in the earlier
Darling Report. That policy was endorsed in a communication from the Colonial secretary, Lord
Glenelg, to the Governor General and the h¢. Governor of Upper Canada:

"Wandering Indians" were to be settled on land; those who were settled had to become farmers.
Indians were to be given a sense of permanency on their improved lands, with the title to
their reserve locations assured urtergreat Seal of the province. As well, reserve land
would be protected from creditors and would be alienable only with the consent of the
Governor General, principal Chief, and resident missionary. Since Indian education was
also a basic aspect of ladicivilization every encouragement was to be given to
missionaries and instructions were to be issued to Indian department officials to cooperate
with them?”

This was, in essence, thel@iig policy. In keeping with the need to protect Indian lands
against trespass and damage from the rapidly growing settler population, in@&8@thands
Protection Actvas passed in Upper Canada classifying "the lands appropriated for theereidenc
certain Indian Tribe¥"as Crown lands. Although this was not Indian land legigetiss it did
constitute the Crown as the formal guardian of Indian lands, thereby solidifying the important
element of protection.

All officials were aware, however, that more needed to be done. The slow progress of the
new partnership in civilization been Indians and colonial officials had led to a "growing
impatience on the part of government that Indians live up to their end of the FaRgditcal
events delayed Indian reforms, aitbh yet another report on Indian administration was prepared
during this time as part of a general inquiry into government operations in Upper‘Canada.

%2 One from the Lower Canada Executive Committee in 1837 chaired by William Smith, another from the British
Aborigines Protection Society, also in 1837, and the third from the Upper Canada Macauley Commik88h in
They were largely in response to Imperial demands for status reports regarding the progress of the civilizing program.
The first and third reports are discussed in some detail in LEsliremissions of Inquirysupranote 2 at pages 45
and 4756 respectively.

%3 John Leslie, "The Bagot Commissiostipranote 29 at 37.

> An Act for the Protection of the Lands of the Crown in this Province from Trespass and Rofuty.C.
17921840 (1839, c. 15.)

%5 John LeslieCommissions of Inquirysupranote 2 at 60.

* Legislative Assembly Committee No. 4 looked into Indian department operations as a resulDofhe
Report which had criticized the Family Compact in Upper Canada and had exposed deficiencies in governmental
administration. This report is reviewed in Lestimmmissions of Inquiryibid at 7380.
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(b) The Bagot Commission

In 1842 the most vilknown and influential Indian inquiry in this period was established
by GovernoiGeneral Sir Charles Bagot. It reported in 1844. In keeping with the financial
concerns expressed by the Imperial Colonial Office, the Bagot Commission evaluated each
elementof its inquiry in terms of its cost effectiveness and efficiency with respect to the civilizing
program. Generally the commissioners found that there were serious problems with squatters on
Indian lands, poor records of land sales or leases, inegl@ttioninistration of band funds, that
the wildlife necessary for a subsistence lifestyle were fast disappearing from settled areas, and that
Indians were generally suffering from alcohol abuse.

To combat the competing Indian policy objectives and théha different strategies were
being followed in different coloniéshe Commission recommended the centralization of control
over Indian matters in the colonies and reaffirmed Indian possessory rights in their lands and their
right to compensation for land surrenders. To combat settler encroachments and trespassing, the
surveing of reserves and the public announcement of reserve boundaries were recommended.
lllegal timber cutting was to be eliminated by a timber licensing system. Indians were to be
encouraged to take up farming and other trades and were to be givenitigeanainools
required for this purpose. Boarding schools were recommended as a way of countering the
"negative" effects on young Indians of exposure to their parents' more traditional Indian values. In
this same vein, banks were to be established omegsend Christianity encouraged.

In terms of land, the commissioners saw the "peculiar" and possessory nature of Indian
title as antithetical to full citizenship because it kept Indians sheltered from the political franchise,
statutory labour, taxatipand debt liability. Indian were therefore to be encouraged to adopt
individual ownership of plots of land instead of traditional communal ownership, with a proper
registry system established to keep track of transactions regarding these plotsvetadiéststo
be permitted and indeed encouraged to buy and sell their land among themselves as a way of
learning more about the freehold land tenure system and to promote a spirit of free enterprise.
They would not be able to sell their land to 4afians, however.

Crown financial obligations were to be reduced by taking a census of all resident Indians in
the province so as to prepare band lists to be kept by officials. No additions could be made
without official approval, and only "listed" Indiamddwe entitled to the annual "presents”. The
following classes of persons wawdtlbe eligible to receive presents: mixed blood persons and
their descendants (unless adopted by the band as "Indians"); Indian women married to white men
and their childre; and Indian children educated in industrial schools. The relationship of these

>" Olive Dickason inCanada's First Nationsupranote 29 at 248 notes that under the direction of the Colonial
Office in London the concept of regional approaches was formalizedg the late 1840s and throughout the 1850s.
In the Maritimes it was a policy of "insulating” Indians from settlers, in Upper and lower Canada it was "amalgamation”,
in Rupert's Land and the Northwest, it was support of Hudson's Bay Co. policies.

22 22



recommendations to the current status and band system requires no explanation.

The commissioners were also opposed in principle to the idea of an Indian department
becaus it tended in their view to breed dependency. However, in the interim until it could be
dispensed with, it was recommended that the two branches be reunited under a chief clerk who
would be situated in the seat of government where the Governor Geulerahae easily
scrutinize its operations. This, as John Leslie observes, led to yet another of the many paradoxes
in the area of Indian policy:

Ironically, the Bagot Commissioners' report was intended as a blueprint to reduce operational
costs and makieadian people less reliant on government; but in practice, the report
became a cornerstone in the evolution and development of a costly, permanent and
expanded Indian department which would increasingly regulate and control the daily lives
of native peoplén Canada for years to corfie.

Although Indians were generally initially in favour of the education proposals, once the
assimilationist flavour of the program became evident to themtappoxreased. Indians were
generally opposed to restricting or eliminating treaty presents, partly because of the symbolism of
the ceremony, partly because of the growing dependence of many bands oftibesnwas, in
addition, strong Indian resistance to the notion of individoéinglht of reserve lands.

There can be no question that the Bagot Commission recommended a far reaching and
ambitious program that is still in operation today. In this regard J.R.ndi#s that it "laid down
many of the key elements of colonial policy that would govern Indian affairs up to and beyond
Confederation’ John Leslie makes a similar observation, concluding tihasie and other ways
the Bagot Commission Report "provides a distant echo of subsequent legislation in later
decades..™.

%8 John Leslie, "The Bagot Commissiostipranote 29 at 52.

% |n fact, treaty annuities were maintained in the Robif$oron and RobinseSuperior treaties subsequently
negotiated with the bands along Lakes Huron and Superior in 1850.

60 Skyscrapers Hide the Heavesspranote 29 at 104.

®1 |eslie, Commissions of Inquitysupranote 2 at 91. It is fairly easy to see in the Bagot Commission's
recommendations theests of many of the policies that emerged in subsequent Indian legislation. Centralized control
subsequently became a reality in section 91(24) o€thestitution Act, 186.7Reaffirmation of Indian possessory title
led to the surrender provisions in timelian Actthat continue to mirror the procedures set out originally irRibygal
Proclamation of 1763 Reserves now have clear and defined boundaries, and a land registry system for interests in
reserve land is maintained in Ottawa. Individual plots odl lare a feature of life on many reserves in the form of
certificates of possession and occupation respectively. Timber licensing schemes were introduced and have been
retained in the currerct via the Minister's authority to permit timber cutting osewe lands, but now with band
consent. In the same way, official Indian policy was to encourage farming, with the current provisions allowing the
Minister to operate farms on reserve being a mere distant echo of what at one time was the primary dtetizant of
policy. Boarding and trade schools were established subsequently, with the Minister being given the power to compel
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(c) Early Indian Land Legislation
In order to facilitate the approach recommended by the Bagot Commission and to deal
with the threat to Indian lands posed by settlers, lemisheds passed in 1850 in Upper and in
Lower Canada specifically directed to protecting Indian reservé€ lammame an offence to
deal directly with Indians for their lands, trespass onnainas was formally forbidden, Indian
lands were made exempt from taxation and seizure for debts and payment was authorized for
damage suffered to Indian lands as a result of public works like railways.

Significantly, in Lower Canada the legislatiomigead for a commissioner of Indian lands
whose control over leasing and rentals was absolute. Having established reserves, it now became
necessary to determine eligibility to live on them. Thus, for the first time in Canadian history,
"Indian" was defiddor purposes of residency on the protected reserve land. "Indians" for these
purposes were all persons of Indian blood as well as all those, male or female, married to such
persons:

attendance a power he retains in the curréwtt. Banks were not created on reserve. Nonetheless, in the 1930s a loan
fund administered by Indian Affairs officials was established for Indians and has been retained in the Ambdern
Although a census as such was not undertaken, a similar effect was produced by in the form of definitions of "Indian"
that began to appear in legigtet a mere six years after the Bagot Commission Report and which culminated in the
comprehensive listing of Indians on a general register with the lb8iish Act Thus, the "census" notion continues in

the distinction between status and 1stetus Indiag and the maintenance of an official Indian register in Ottawa. In the
same way, the Bagot Commission recommendation to discontinue "presents” to Indian women martyitigmaoren

and to educated Indian children became policy in later provisions imdi@n Actin the form of Indian status and
enfranchisement provisions.

62 An Act for the better protection of the Lands and Property of the Indians of Lower C&ndttav. C. 1850, c.
42; An Act for the protection of the Indians in Upper Canada from imposition, and the Property occupied or enjoyed by
them from trespass and inju§. Prov. C. 1850, c. 74.

63 M

V. And for the purpose of determining any right of pmbypepossession or occupation in or to any lands...the
following classes of persons are and shall be considered as Indians...

First- All persons of Indian blood reputed to belong to the particular Body or Tribe of Indians interested in such lands,
and tteir descendants;

Secondly- All persons intermarried with such Indians and residing amongst them, and the descendants of all such
persons;

Thirdly - All persons residing among such Indians, whose parents on either side were or are Indians of such Body or
Tribe, or entitled to be considered as such;

Fourthly- All persons adopted in infancy by such Indians, and residing upon the land of such Tribe or Body of Indians,
and their descendants;
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Nonetheless, the precedent was established th#tdians would henceforth determine
how Indian land was to be used and who was to be considered an Indian. Both of these features
of the Lower Canadian legislation were later reflected in the variomssvefshendian Actthat
followed.

The 1850 definition of Indian was narrowed in amendments in*186hat norndian
men who married Indian women would no longer acquire Indian status and with it the right to
reside on reserve. The status of their Indian spouses andbiuredcchildren was not affected.
This was apparently to prevent Andian men from gaining access to reserve lands. However,
the converse was not true, as-lmzhan women who married Indiamen would still be
considered to be Indian and permitted to reside on reserve with their husbands. Thus, for the
first time Indian status and residency rights began to be associated with the male line. Subsequent
versions of the definition of "Indiarénback and forth on the question of whetherindran
men could acquire Indian status through marriage. By the time the first comprdhdizive
Actwas enacted in 1876, the rule that operated until 1985 excludirgli@mmen, their Indian
spousesind their mixedlood children had become accepted pdticy.

(4) Assimilation
(a) Impatience With Civilization
With respect to the assimilative thrust to Indian policy of that periodviihoyn
comments that "the path from 1857 to 1869 was marked by a continuing quest for a more perfect
developmental strategy in an atmosphere of escalating conflict involving native leaders and local
civilizers, such as Indian agents and missiorfaiiésis, as with the earlier experiments with

The Upper Canada legislation simply noted that the act applidddians and those who may be intermarried
with Indians:" section Xibid.

% 3. Prov. C. 1851, .59, s. II.
5 3.C. 1876, c. 18:

3. The term Indian means

First. Any male person of Indian blood reputed to belong to a particular band;
Second. Any child of such person;

Third. Any woman who is or as lawfully married to such person.

Interestingly, the United States Congress would not attempt to regulate mixed marriages until 1888 with the
passage oAn Act in relation to marriage between white men and Indian wolhéh Statutes at Large, 25:3%jgust
9, 1888, reported in Francis Prucha &@bcuments of United States Indian Poligyncoln: University of Nebraska
Press, 2nd ed. 1990) at 178. Upon marriage to a white man, an Indian woman would become a United States
citizen, but without losig tribal property rights. The white husband, however, was explicitly precluded from claiming
any rights to tribal property, privileges or interests as a result of the marriage. The significance of this legrsihtion is
great in modern times due to tuglicial acknowledgment in the United States that tribal membership questions are for
tribes to decide. See note dfra

% Milloy, "The Early Indian Acts"supranote 29 at 147.
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reserves in southern Ontario in the 1830s, little patience was shown with regard to the perceived
slow rate of progress of the civilizing effortdtliteon, many bands had by then made their
opposition to the assimilationist boarding schools clear, since, as historian J.R. Miller notes, "they
wanted only schooling, not a fundamental change in their wayof life."

In 1846 a new government in Britain brought into office a renewal of the financial
retrenchment that had marked earlier policy initiatives. Imperial officials openly questioned the
need forthe continued existence of the Indian department as well as for the maintenance of the
Indians through presents and annuities. Thus, in 1856 the Pennefather Commission was
established to report upon "the best means of securing the future progredszatidrcoi the

8 1

Indian tribes in Canada®".

Not surprisingly, the commissioners found that whitgshinad changed significantly since
the 1830s, this change was "the working out of a system of policy previously determfasd upon"
opposed to a new policy direction by the British cabinet. The slow progress in civilization was
blamed on théapathy" and "unsettled habits" of the Indians rather than on any shortcomings in the
policy or in its administratidhinterestingly, even then the Commission noted that while the
Indian pgulation was actually increasing, there was a tendency for Indians to leave the reserves to
seek positions as labourers in the growing towns and cities.

Ultimately the commission made recommendations in the direction of complete
assimilation that foreatlow the later termination policies in the United States and Canada). They
called for allotting lands in future to individual Indians instead of creating communally held
reserves (something that was subsequently done with regard to the Metis land grénts in
collecting smaller bands in a single reserve, consolidating the various pieces of Indian legislation,
legislating the dismantling of tribal stinves and eventually abolishing the Indian department itself
once the civilizing efforts had borne fruit.

(b) The Gradual Civilization Act

57 J.R. Miller, Skyscrapers Hide ¢hHeavenssupranote 29 at 107.

% The Historical Development of the Indian Astipranote 29 at 28. R.T. Pennefather was the Superintendent
General of the day and the chairman.

69 M

0 John LeslieCommissions of Inquirysupranote 2 at 138.

" See Morse and Giokas, "Do The Métistipranote 16 for the argument that Métis fall within the definition of
"Indian" in Constitution Act, 186%ection 91(24) so that any land grants to them qualify as "Lands reserved for the
Indians" undertte same section. See also Paul L.A.H. Chartrand, "Aboriginal Rights: The Dispossession of the Métis"
[1991] 290sgoode Hall L.J57 where he states (at 470) that the provisions dfitétoba Actgranting land to Mis
children "was a ‘fadrack’ version of the Indian enfranchisement legislation applied in eastern Canada.”
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Prior to the commission's final report, however, one of the most significant events in the
evolution of Canadmlndian policy occurred, the passage in 1857 déthdual Civilization
Act.” It applied to both Canadaslts operating premise was that by eventually removing all legal
distinctions between Indians and aAondians through enfranchisement and by facilitating the
acquisition of individual property by Indians, it would be possible in time to fully absarb them

To be enfranchised under tiAet an Indian had to be: male, over 21, able to read and
write either English or French, reasonably well educated, free of debt, and of good moral character
as determined by a commission of examifdise right to actually exercise the franchise
depended upon meeting the requirements of the day in federal and provincial legislation in terms
of property ownership. Thus there was no automatic right to vote. For Indians not yet able to
meet these criteria, laree year qualifying period was allowed to permit them to acquire these
attributes.

As an encouragement to enfranchise, the Superinte@Geeetal of Indian Affairs could
allot to the enfranchised Indian up to 50 acres of reserve land and a sumyfepoggenting his
share in the principal of the annuities and other band revenues. This land was to be held as a life
estate only by the enfranchised person, but his children could inherit the land from him on his
death and they would hold it in fee sienpnder provincial law. Enfranchisement was considered
a privilege, as shown by the penalty of six months imprisonment for any Indian falsely representing
himself as enfranchised.

The enfranchised male Indian would not only receive his share otrksets and
moneys, but would also continue to live within the reserve boundaries, albeit not as an "Indian."
Presumably, his example was expected to encourage others to seek a similar privilege. An
enfranchised man's wife and children would automwgtiEaknfranchised with him, and would
equally receive their shares of band annuities and moneys but could not receive a share of reserve
lands independently. Where the enfranchised male died leaving a widow, she was barred from
receiving a life estate iis tands unless there were no children or other descendants to receive the
fee simple according to provincial inheritance laws.

The provisions in thi&radual Civilization Ador voluntary enfranchisement remained
virtually unchanged through successite and amendments until recefitly.

2 An Act to encourage the gradual Civilization of the Indian Tribes in this Province, and to amend the Laws
respecting Indianss.C. 1857, c. 6.

Sl

" Subsequent versions of this legislation provided that reserve land allotted to an enfranchised Indian came with
rights of inheritanceAn Act respecting Civilization and Enfranchisement of Certain Indi@rs.C 1859, c. 9, s. 13.
Compulsory enfranchisement for any Indian who became a doctor, lawyer, teacher or clergyman was introduced in the
Indian Actin 1876: S.C. 1876, c. 18, s. 86. The firstlian Actalso extended enfranchisement to "any unmarried
woman" - one of the few examples of sexual equality in Alo¢ Ibid. Four years later an amendment removed the
involuntary element: S.C. 1880, c. 28, s. 99. In 1884 another amendment removed the right of the band to refuse to
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The enfranchisement policy, however, was a failure. Only one Indian enfranchised between 1857
and the passage of the firgtian Actin 18767 Indians protested the provisions of Geadual

Civilization Actand petitioned for its repeal. In addition, imal bands individually also refused to

fund schools whose goals were assimilative, refused the annual band census, and even refused to
permit their reserves to be surveyed or to allot the 50 acres required for enfranchisement. John
Milloy notes that in teiregard there was a fairly unified and general Indian position:

Civilization, which they might define as the revitalization of their traditional culture within an
agricultural context, they would have; assimilation, the total abandonment of thest culture
they would not. The policy of civilization, particularly as it was now centred on
enfranchisement, was destined to founder on the rocks of tribal natidhalism.

The passage of thigt was a waterst event in the long history on Indian pehtgking
in Canada. In many ways, tBedual Civilization A&nd the response generated by it may be
viewed as precursors to the later 1969 White Paper termination policy in terms of souring
Indian/governmentelations and engendering mutual suspicion. Its impact was profound in at
least seven ways:

First, it created a major inconsistency regarding the protection of Indian landibg allo
the allotment of reserve land without going through the procedure set olRaydhe
Proclamation of 1763 The whole intent of that document had been to confirm the principle of
Indian control and to exclude local legislatures as well as individuainterfering with Indian
held lands. In thigct, however, reserve lands could be reduced without the necessity of a public
and formal surrender or of compensation to the band. Thus, no longer would reserve land be
exclusively controlled by tribavgrnments. This precedent was followed up in provisions in
later versions of tHadian Actallowing, for example, expropriation and leasing of reserve lands
without band consent.

consent to enfranchisement or tousef to allot the required land: S.C. 1884, c. 27, s. 16. Further amendments in 1918
made it possible for Indians living eféserve to enfranchise: S.C. 1918, c. 18, s. 6. The most drastic change occurred in
1920, however, when théct was amended to oncagain allow compulsory enfranchisement of Indians: S.C.
19191920, c. 50, s. 3. This provision was repealed two years later: S.C. 1922, c. 26, s. 1. It was then reintroduced in
modified form in 1933: S.C. 193933, c. 42, s. 7. It was retained until thajon revision of theAct in 1951. A

modified form of compulsory enfranchisement was introduced in 1951: S.C. 1951, c. 29, s. 108(1). This was retained
until 1961: S.C. 1960961, c. 9, s. 1. Compulsory enfranchisement of Indian women who marriedtivenMetis or
unregistered Indian men was introduced in 1951: S.C. 1951, c. 29, s. 108(2). It was retained until repealed in 1985 by
Bill C-31: R.S.C. 1985 (1st supp) c.32, s. 20.

> Skyscrapers Hide the Heavesapranote 29 at 114. In fact, less than 500 persons were enfranchised between
1857 and 1940: MilloyA Historical Overviewsupranote 29 at 108.

® "The Early Indian Acts"supranote 29 at 149.

" John Milloy discusses the first three impaitii], at 14748.
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Second, TheAct marked a clear change in Indian policy. Whereas thecguus attempt
to create Christian, civilized and financiallyssglporting Indian communities did not necessarily
threaten the promise to respect tribal political autonomy containedRoybheProclamation of
1763 the new policy did. John Milloy héescribed this legislation as "a step closer to drastically
re-structuring ImperiaNative relations:"In this legislation, "civilization" was code for the
eradication of Indian nations and communities. This would happen as a function of the gradual
enfranchisement of the entire population and the erosion of the protected land base.
Enfranchisement wasus a strategy devised for getting around the tribal councils that were
increasingly hostile to the civilizing effort. This policy may have been inspired by similar efforts in
the United States where allotments were used as a method of terminatiexgstérai€.

Third, the new policy created a political crisis in colkbmaidin relations in Canada. The
formerly progressive and cooperative relatioris#tyween band councils and civilizers such as
missionaries and humanitarian Indian agents broke down in acrimony and political action by
Indians to see thiictrepealed. Milloy notes that the refusal of Indians to comply and the
government's refusal tasoend the policy meant that "[a]ccord was replaced by opposition; allies
were now enemie$."The government's response, in turn, was to slide further from protection

"8 Milloy, A Historical Overviewsupranote 29 at 40.

" The editors ofFelix Cohen's Handboolsupranote 51 describe allotment (at 128) as a way that reformers
conceived to teach Indians the value of private property and to free "surplus" Indian land-ficdimorsettiement.
Allotment in hat country had a long history that was presumably familiar to Canadian policy makers. That long history
is briefly described (at 1280) "as a method of terminating tribal existence." Many of the proponents of allotment
sincerely believed that breakingp communal land holding patterns would help Indians to "progress" and would
ultimately be to their long term economic benefit. Other advocates of allotment simply wanted access to federally
protected Indian lands.

The major allotment initiative in therited States occurred in 1887 with the passage db#imeral Allotment
Act (25 U.S.C. ss. 3334, 339, 341, 342, 349, 354, 381) [the Dawes Act]. It provided for compulsory allotment of
farm-sized tracts of reservation land to individual heads of famitiegle persons over 18 and orphans under 18.
Allotment of communally held tribal lands was to be followed by a 25 year period during which the land would be held
in trust by the federal government. Following the expiry of the trust period, the allatitée receive fee simple title,
become a citizen of the United States and be subject to state or territorial laws.

Subsequent legislation abridged that trust period and much Indian land was lostiridizies: Thus, until
allotment was formally endeloly thelndian Reorganization Aatf 1934 gupranote 27), Indian lands fell from 133
million acres to 48 million. Much of the remaining Indian land was agriculturally marginal. The trust period of allotted
land still in the possession of Indians has mmen extended indefinitely with the United States continuing to hold the
land for the entire beneficial interest of the allottees. However, since individual allotments may be willed or passed on
intestacy, many are now in the hands of multiple bendésiar These "fractional allotments" render productive use
difficult if not impossible due to the large number of consent required for purposes such as leasing etc. The often
scandalous history of the Dawes Act allotment process is described in Janet dnridtt[Xhe Dispossession of the
American Indian: 18871934 (Bloomington: University of Indiana Press, 1991).

8 Milloy, "The Early Indian Acts"supranote 29 at 149.
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towards compulsion" accardito J.R. Millef.

Fourth, theGradual Civilization Aavas also a further step down the road ofindians
determining who was entitled to be considered an "Indian”. The 1850 Lower Gzisladarhe
had begun this process by defining "Indian” for reserve residency pgtiffusesww legislation
set in motion a process of enfranchisement where additional persons of Indian blood and culture
could be removed from the status of Indian. In these two pieces of legislation, therefore, can be
seen the beginning of the process plla@ng the natural, communiigsed and selfentification
approach towards determining group membership by a purely legal approach controlled by
norHndians.

Fifth, theAct continued and reinforced the emerging sexist orientation of the definitions of
"Indian” in the earlier legislation already described since enfranchisement of a man automatically
enfranchised his wife and children. The consequences for the wife could be devastating, since she
not only lost her connection to her community, but alsothe right to regain it except through
re-marrying another man with Indian status. Eventually, this injustice would lead to domestic
challenges to these provisfoasd to international dipproval of this aspect of Canada's Indian
policy:

Sixth, the tone and goals of tBedual Civilization Acespecially the enfranchisement
provisions that asserted the presumed superiority of@amadian cultural traits, also set in
motion a process of devaluing and undeing Indian identity and cultural values. The full
respect of the dominant society would henceforth be accorded only to Indians who renounced
their communities, cultures and languages. It was in this respect the beginning of a psychological
assault omndian identity that would be augmented by the latéan Actprohibitions on other
cultural practices that, along with the missionary and educating effort, would result in what one
chief has referred to as getting Indians "to accept the negatitieatiesies have of thefh."

81 Skyscrapers Hide the Heavesspranote 29 at 114.

82 Supranote 63.

8 A.G. Canada v. Lavell: Isaac v. Bedasdpranote 20.

8 Canada was criticized inovelace v. Canad41981] 2 H.R.L.J 158, 68 I.L.R. 17. The decision was made by
the Human Rights Committee (established pursuant to the International Covenant on Ghalitiead Rights to which
Canada is a signatory). Under the Optional Protocol to the Covenant, individual complaints may be brought to the
Committee. The automatic loss of Indian status due to the effect of former s.12(1)(b)ndigheAct was held i the
Committee to deprive Sandra Lovelace of the cultural benefits of living in an Indian community. The rationale for the
Indian Actprovision denying her the right to live in the Indian community was not found to be reasonable or necessary
to preservéhe identity of the tribe.

8 Chief Oscar Lathlin of The Pas, quoted in The Winnipeg Free Press, October 14, 1988, cited in Helen Buckley,
Why Indian Programs Failed: A Brief to the Royal Commission On Aboriginal Pépl€¢Ottawa: June 1993) at 7.
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Seventh, th&radual Civilization Aalso unwittingly reinforced the central paradox of
Canadian Indian policy that has seen reserves endure, rather than wither away as intended,
primarily because of the hurdles imposed on Indians in connection ewilintie
enfranchisement policy:

The paradox that was to become and remain a characteristic of Canada's Indian policy was given a
firm foundation in this act....Thus, the legislation to remove all distinctions between Indians
and EureCanadians actuallytalslished them. In fact, it set standards for acceptance that
many, if not most, white colonials could not meet, for few of them were literate, free of
debt, and of high moral character. The ‘civilized' Indian would have to be more 'civilized'
than the Ero-Canadian®”

(c) End of Imperial Federalism

Between the passage of thisand Confederation there were a number of events and acts
that cemented the change in Imperial Indian policy including in 1858 the ending of treaty
"presents” (the symbols of the Imperial alliance system with the tribal nations) and the passage of
thelndian Lands Acbf 1860. It transferred authority for Indians and Indian lands to the Colonial
legislature and formalized the procedure for surrendering Indian land in terms reflective of the
procedure set out in tHieoyal Proclamation of 1763However, it also signified the end of the era
that John Milloy has described as "Imperial federalism":

For native nations the passage of the act was of the greatest coasegit¢reralded a new
phase in nativerhite constitutional arrangements. The British withdrawal and the Canadian
assumption of responsibility brought to an end their place in thenxtaydenperial federal
system so purposefully constructed in 1763arsdrictly maintained by Imperial
administrators thereafter. It was a constitutional place that had signified the recognition of
their interests and rights and, moreover, an Imperial determination to protect and
guarantee them....It was clear by 1858&ltleaimperial government was no longer
prepared to continue an intervening, mediating role between colonist and native
community”

Indians in the Canadas who were aware of the transfer of ibyifsr Indian Affairs
from the Imperial Crown to the Province of Canada were generally opposed to it, preferring to
manage their own affairs than to be managed by the colonial government which they distrusted and
feared: "The Imperial Gov't is unwagiito find us officers as formerly and withdraw wholly its
protection we deem that there is sufficient intelligence in our midst to manage our owh affairs."

% Tobias, "Protection, Civilization, Assimilatiordupranote 29 at 130.

87 An Act respecting the Management of Indian Lands and Progg&fy 1860, c. 151, s.4.

8 Milloy, A Historical Overviewsupranote 29 at 59.

8 statements of Indian leaders contained in communication from D. Thorburn to R. Penr@tatimt 13, 1858
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From this point on, the authorities entrusted with managing relations with the Indians of
Canada could no longer be accurately described as disinterested or neutral. They were "local" in a
political as well as in a geographic sense. In practice thigmae#mtir decisions came to reflect
less the attempt to balance Aboriginal andAtmoriginal interests that had characterized much of
British Imperial management of Indian affairs than the direct or indirect acquisition of dominance
over Indian nation®tthe direct benefit of the ndndian settler society that would ultimately
emerge in 1867. The British Parliamentary Select Committee on Aborigines in its 1837 report
had predicted such a development and had advised against it, but Parliament lehthegnore
warning-

(5) Indian Policy Coalesces: Minors or White Men
(a) The Gradual Enfranchisement Act
At Confederation, the Secretary of State became the Superint€edenal of Indian
Affairs and, in 1868, acquired control over Indian lands and funds thkouftt providing for
the organization of the Department of the Secretary of State of Candolath@dnanagement of
Indian and Ordnance Land$his was the first national legislation to deal with Indian matters,
consolidating much of the previous decade's land protection legislation. The definition of "Indian”
was finalized on a patrilineal modaeicluding nodndian men who married Indian women, but
including noAndian women who married Indian m&n.Thus the Lower Canada rule of 1851
became national policy.

in Public Archives of Canada, Record Group 10, vol. 245, Part I, Resident Agent and Secretary of Indian Affairs
Letterbooks. See also John S. Milloy, "A Historical Overview of In@awernment Relations 1789%40,"
unpublished paper praped for the Department of Indian Affairs and Northern Development, December 7, 1992 at 61.

% Report of the Select Committee of the House of Commons on the Aborigines of the British SetBeitisnt
Parl. Papers "Aborigines," Vol. 2, p. 77, cited in Richard Bargethjugation, SelManagement, and SeBovernment
of Aboriginal Lands and Resourcgésingston: Institute of Intergovernmental Relations, Queen's University, 1986) at 27:

The protection of the Aborigines...is not a trust which could conveniently be confined to the local Legislatures. In
proportion as those b are qualified for the right discharge of their functions, they will be unfit for the
performance of this office, for a local legislature, if properly constituted, should partake largely in the interest,
and represent the feelings of settled opiniorth®fgreat mass of people for whom they act. But the settlers in
almost every Colony, having either disputes to adjust with the native Tribes, or claims to urge against them, the
Representative body is virtually a party, and, therefore, ought not te lpedte in such controversies; ...we
therefore advise, that, as far as possible, the Aborigines be withdrawn from its control.

Very similar language was used fifty years latetimited States v. Kagamaupranote 7, the leading United States
Supreme Cort decision justifying Congressional plenary power over Indians as a way of preserving them from the local
settler populations (at 384):

They owe no allegiance to the States, and receive from them no protection. Because of théekdral,ithe pedp of
the States where they are found are often their deadliest enemies.

%1 5.C. 1868, c. 42, s.15.
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One year later what had been implicit in@radual Ciilization Actof 1857 was made
explicit with the passage of Gadual Enfranchisement Attt marked the formal adoption by
Parliament of the goal of assimilation. And, as the following passage from an official report states,
it also marked the first concerted attempt to prepare Indians for "responsible government":

The Acts framed in the years 1868 and 1869, relating to Indian affairs, were designed to lead the
Indian people by degrees to mingle with the white race in the ordinary avocations of life.
It was intended to afford facilities for electing, for a limiteddyemiembers of bands to
manage as a Council, local matiénst intelligent and educated men, recognized as
chiefs, should carry out the wishes of the male members of mature years in each band, who
should be fairly represented in the conduct of theirmateffairs.

Thus establishing a responsible, for an irresponsible system, this provision, by law was designed to
pave the way to the establishment of simple municipal instittions.

Aside from the enfranchisement provisions which have been described earlier, the most
notable features of trastwere the following provisions (all of which were later incorporated into
thelndian Ac):

- instituting a system ioidividual property holding on those reserves (that had already been
subdivided into lots) through a "location ticket" to be obtained from the
SuperintendenrGeneral;

- permitting the imposition of the "three year" elective system for chiefs antbcoondidands
chosen by the Governor in Council (with no indication of the basis upon which the system
might be imposed on a band), with election terms and conditions to be determined by the
SuperintendenrGeneral;

- limiting the powers of such electedigcils to a list of relatively minor matters, all subject to
confirmation by the Governor in Council. The elective band council could make
municipal style blaws for: public health; order and decorum at public assemblies;
repression of "intemperance gndfligacy”; preventing trespass by cattle; maintaining
roads, bridges, ditches and fences; constructing and repairing schools and other public
buildings; and establishing pounds and appointing pound keepers, but with no power to

2 An Act for the gradual enfranchisement of Indians, the better management of Indian Affairs, and to extent the
provisions of the Act 31st Victoria, chaptet, &£.C. 1869, c. 6.

9 »Annual Report of the Indian Branch of the Department of the Secretary of State for the Provinces" (Canada,
Sessional PaperdNo. 23 (1871) at 4. Cited in Richard Bartlefhe Indian Act of Canad&d ed.) (Saskatoon:
University of Saskatchewan NativewaCentre, 1988) at 18. As will be seen, the emphasis on preparing Indians for
municipal style government would carry through to the modern era as shown by the recommendations of the 1967
Hawthorn Reportas well as by the 1986 federal Community Based&alernment process.
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enforce them;

- providing that only male Indians 21 years of age and over could vote in band elections, thereby
effectively removing Indian women from political life;

- providing (for the first time) that an Indian woman who married #ndgan man would lose
Indian status andand membership, as would any children of that marriage;

- providing for an Indian woman who married an Indian from another band and any children from
that marriage to become members of the husband's band;

- providing that an enfranchised Indian mauld draw up a will regarding his land in favour of his
children (but not his wife) in accordance with provincial law; and

- defining "Indian” (for purposes of Indian moneys) for the only time in Canadian history) in terms
of blood quantunf.

Originally designed for the more "advanced" Indians of Ontario atQulis
legislation was later extended to Manitoba and British Columbia and eventually to all of Canada.
With these provisions Parliament entered a new and definitive phase regarding Indian policy,
apparently determined to recast Indians politically. ends the earli€radual Civilization Act
interfered only with tribal land holding patterns, this legislation permitted interference with tribal
selfgovernment itself. John Milloy comments that from then on "federal contraleskeove
governmental sfems became the essence of Candwliian constitutional relatiors."

The arbitrary elective band council measures had been taken in response to the failure of
the earlier preonfederationegislation to effect their civilizing and enfranchising functions, with
the official analysis focusing on the opposition of the traditional Indian goverhifiemss these
measures were clearly seen by the government as a way of bringimgnetattitional Indian
governments to heel by seeing to their elimination or control.

% 4. In the division among the members of the tribe, band or body of Indians, of any annuity money, interest money
or rents, no person of less than doerth Indian blood, born after the passing of this Act, shall be deemed
entitled to share in any annugic...

% Milloy, "The Early Indian Acts"supranote 29 at 151.
% Milloy, ibid (at 150) states in this regard as follows:
The department's analysis betfailure of enfranchisement came quickly. The fault was directly attributable to Indian
leaders, who had, after all, stated openly, as had the Six Nations' Council, that they were "wholly averse to their

people taking the advantages offered" by the ddte chiefs were pictured, perhaps quite accurately, as using
the traditional authority of their office to dissuade their members from volunteering for enfranchisement.
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The Victorian era sexism that had been bubbling beneath the surface was now apparent,
and would remain a feature of Canadian Indian policy until relatively reckrdigin women
could not vote in band council elections in their own communities. If they married an Indian
man from another band they lost membership in their home communities. If they married a
nor-indian man, they lost Indian status, membershipaim thdian community and the right to
transmit Indian status to their children of that marriage. If they married an Indian man who
became enfranchised they lost status, membership, treaty annuity rights and the right to inherit his
property if he died.

As Kathleen Jamieson has noted, institutionalizing inequality within the Victorian sexual
hierarchy that was being grafted onto Indian communities "ensured for Indian women in the
mid-nineteenth centuries a very special place at the bottom of thishigaiastructuré’' The
manifest unfairness of these provisions led to Indian complaints that, like most Indian protests up
until modern times, were ignored or reinterpreted by government sfiacglit their operating
premises. For example, the Grand Council of Ontario and Québec Indians wanted the provision
concerning marrying out amended so that "Indian women may have the privilege of marrying when
and whom they please without subjecting sleéras to exclusion or expulsion from the tribe."

The provision remainednchanged and was carried forward into the subsequently dndaad
Act.

(b) The Indian Act of 1876 and 1880

In the decade of the 1870s, Canada grew by the addition of Manitoba, British Columbia
and Prince Edward Island as provinces, and by théusmrctof treaties 1 to 7 with the tribes of
western Canada. In addition, in 1874 federal legislation extended the existing Indian laws of the
new Dominion to Manitoba and British Columbia. That legislation also widened earlier
prohibitions on selling@hol to Indians to make it an offence punishable by imprisonment for an
Indian to be found "in a state of intoxicatiomith further punishment possible for refusal to name
the supplier of the alcohdl.

In the midst of the treatpaking process going on in western Canada, thediiest Act™
as such, that of 1876, was passed as a consolidation of previous Indteomledistian policy

%7 Kathleen Jamiesoindian Womensupranote 29 at 5.

% public Archives of Canada, Record Group 10, "Red Series" vol. 1934, file 3541, June 1872. See John Leslie
and Ron MaguireThe Historical Developmepgupranote 29 at 54.

993.C. 1874, c. 21. This was, of course, thecprsor to the similar liquor prohibitions in succeeding versions of
the Indian Actthat were eventually struck downf v. Dryboneg supranote 20) in 1969 for infringing th€anadian

Bill of Rights.

100 An Act to amend and consolidate the laws respecting In8ighs1876, c. 18.
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was now clear and was expressed in the alternative by the Minister of the Interior when the draft
Actwas introduced in Parliament: "the Indians must either be treated as minors or as whiite men."
There was to be no middle road. Thus, the 1876 "Annual Report of the Department of the
Interior" followed up on this theme in the following terms:

...our Indian legilation generally rests on the principle, that the aborigines are to be kept in a
condition of tutelage and treated as wards or children of the State. The soundness of this
principle | cannot admit. On the contrary, | am firmly persuaded that the teoesistof
the aborigines and of the State alike require that every effort should be made to aid the red
man in lifting himself out of his condition of tutelage and dependence, and that it is clearly
our wisdom and our duty, through education and other sp¢aiprepare him for a higher
civilization by encouraging him to assume the privileges and responsibilities of full
citizenship”

Importantly, this nevict made no reference to the treaties already in existence nor to
those being negotiated at the time it was passed. This omission continues in the present version of
theAct. Nonetheless, as Leslie and Maguire point outnthan Act"created a framework of
Indian legislation that remains fundamentally intact t8tdaitough its legislated contmler
Indian political structures, land holding patterns and resource development, Parliament finally
acquired all the levers it believed it needed to complete the unfinished policies it had inherited
from its colonial predecessors. Thus, according toNdtuy, the newAct reiterated in stronger
form the "political formula of 1869...that Indians would lose control of every aspect of their
corporate existencg".

In general, the 187Act offered little that was different from what had gone before,
although it was much more complex and detailed, covering the reserves "with a blizzard of
Parliamentary regulation designed to infiltrate every crevice of native life and reform it on the

191 David laird, House of Commons Detes, 3rd. session, 3rd. Parl., 1876, 933, reportéthén Historical
Development of the Indian Acupranote 29 at 60. The approach of treating Indians as minors was, of course, official
policy in the United States, the basis of which can be foutitkitteading Supreme Court cagéorcester v. Georgja
supranote 10, where the relation of the tribes to the United States is described (at 17) as resembling "that of a ward to
his guardian." That phrase was enlarged upon and used as justificationifopdkiion of unrestricted federal power
over the internal affairs of the tribeslimited States v. Kagamsupranote 7 at 3834:

These Indian tribes are the wards of the nation. They are communities dependent on the United States....From their
veryweakness and helplessness...there arises the duty of protection, and with it the power.

Bartlett, The Indian Actsupranote 93 at 2.

103 The Historical Development of the Indian Astipranote 29 at 60.

194 Milloy, "The Early Indian Acts"supranote 29 at 151.
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desired whie model.™ New definitions were added at the outset to cover terms such as "band",
"reserve" etc, in terms reflective of the Victorian paternalism already described. As with earlier acts,
an "Indan" had to be someone "of Indian blood" or alndian woman married to an Indian

man.” Most of the exclusionary and sexist provisions already described earlier thus found

themselves incorporated into this fingian Actin one fom or another.

Most of the protective features of earlier legislation were brought forward and made clear.
For example, no one other than an "Indian of the band" could live on or use reserve lands without
license from the Superintendent Gené&fdh addition, there was to be no taxation on real and
personal property on a reserve, no liens on Indian property, and no seizure of Indian property or
moneys for a debt.

It was also made clear that the three year elective band council system carried over from
the earlieiGradual Enfranchisement Aetithough still imposable by the Governor in Council, was
not to interfere with traditional or "life" chiefs who would beedito continue in office (but
without power)? This was the beginning of the distinction between elective and custom band
councils that exists in the modéyet. Although official policy was to apply the new elective
system only uporequest, the Indian agents and other officials worked diligently to encourage such
requests.

Elected chiefs under the three year elective system could be deposed by the Governor in
Council for "dishonesty, intemperance, immorality or incompetenitly'hone of the terms
defined.” In thisAct it was also made clear, reflecting the norms of Canadian society, that only
male Indians over 21 could vote in band electibnEhere was no requirement that the vote be
by secret ballot, however. The 184 repeated (with one new power) the list of band council
bylaw making powers in the earl@madual Enfranchisement Atiut they were still subject to
Governor in Council confirmatidfi.As with that earliekct, there was no power to enforce these
byHaws.

195 Milloy, A Historical Overviewsupranote 29 at 99.

196 sypranote 65.

197 |bid, ss. 11,12.
198 |hid, ss. 64, 66, 68, 69.
199 |pid, s. 62.

10 bid. This was also carried over from the eaGeadual Enfranchisement Act

1 |bid, s. 61.

12 |pid, s. 63.
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To foster individualism, the Superintend&aneral could now order the reserve to be
surveyednto lots and could require that band members obtain location tickets for individual plots
from him.* Where an Indian holding a location ticket died intestate, provision was made for
division of his property between his wife andigmil, with their possession to be confirmed by a

subsequent location ticket issued by the Superintendent G&neral.

The enfranchisement provisions continued as described earlier, with mandatory
enfranchisement for Indians who acquinggher education and extension of the privilege of
enfranchisement to woméhThe liquor offenses from earlier legislation were imported into the
newAct and supplemented by a prohibition on the simple possession of intoxicantadigiran
on reserve?

Although thendian Actof 1876 applied throughout Canada, the bands of the west were
excluded from many provisidhigsuch as the elective band council system) because they were
viewed as insufficiently advanced for these measures in the estimation of government officials.
Where the band was not officially under eithertioéan Act(or the lateindian Advancement
Act of 1884), the Indian Affairs Department allowed Indians to hold elections under the close
supervision of the local Indian agent. This was a similar practice to that employed by Indian
agents in the United Statésn British Columbia the department often followed customary or
traditional practice, while in the prairies the election practices were akin to appointments by the
agent, since it was he who would usually initiate and control the entire procedure. In such cases,
the agents would attempt to follow lindian Actmodel and limit terms to three years.

Despite the opportunity to opt into the elective system, "eastern Indians who were to be the
beneficiaries of the act rejected it, for they knew that if they adaptdddtive system, the

113 |pbid, ss. 5, 6.

14 |bid, s. 9.

115

Supranote 74.

116

Supra note 65.
17 pid, s. 94.

118 The practice on American reserigais was for the Indian agent to call the tribe together or, at least, to call the
most influential chiefs to meet with him, at which time he would attempt to persuade them to organize themselves
through a tribal council to which he could delegate sonm@sofunctions. Although some tribal councils might reflect
past tribal structures or subdivisions, they would be compelled to be constituted and operated via western democratic
principles. Usually the Indian agent would select "progressive” Indian tefdribal posts and would oversee tribal
council operations with a firm hand. In this practice can be seen the beginnings of the split between traditional and
modern factions that bedevils tribal politics today on many American reservations. Thiotrdrain traditional to
modern tribal governments is described in the chapter entitled "The Evolution of Tribal Government" in Vine Deloria,
jr. and Clifford M. Lytle,American Indians, American Justi@gustin: University of Texas Press 1983).
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superintendent general would have not only supervisory and veto power over band decisions, but
also, according to the provisions of the act, he could force the band council to concern itself with
issues with which it did not wistd&al."* Only one band is known to have adopted the elective
system at the tinig.

In 1879 band councils finally got the power to enforce théamisywith the passage of an
amendment allowing the imposition of a fine ($30) or a jail term (30 dayslpferitfyactions:
There was no provision for a hearing, however, before punishment was imposed. This was
rectified one year later by requiring that proceedings be taken before a justice of the peace in the
ordinary way prior to the imposition of any punishnfelthat this meant was that proceedings
regarding reserve events had to be takees#fve in noindian towns where justices of the
peace could be found. The provision for the imposition of punishment continues in the present
Act. Where there is no local justice of the peace, it is still difficult for band councils to enforce
their bylaws for the same reasons.

The 1880 consolidation created a new Department of Indian Affairs to replace the Indian
Branch of the Department of theterior to manage Indian administration and to see to the
appointment of local Indian agetitdn this vein, the 1888ct also introduced a new provision
denying to band governmertis power to decide how moneys from the sale of their lands or
other resources would be spghT.he Governor in Council thereby took the power to decide how
to manage Indian moneys, and has retained this power down to the present.

Where the elective system was imposed, theAsergmoved the right of traditional or
"life" chiefs to continue: henceforth they would have to stand for election in the ordinary way
despite tribal or band traditiofisMadill notes thithis provision marked "a significant transition"
regarding the authority of chiefs and councils, and that henceforth "[t]he elected band council was
regarded as the means to destroy the last remains of the traditional politicaf’system".

Aside from these few changes, the 1880eflected its 1876 predecessor and was the

19 Tobias, "Protection, Civilization, Assimilationdupranote 29 at 133.

120 The Mississauga Band by OrdarCouncil in 1877: Daughertyndian Governmensupranote3 at 4.

121.5.C. 1879, c. 34, s. 4.
122.5.C.1880, c. 28, s. 74.
123 |bid, s. 7.

124 1bid, ss. 70, 71.

125 |bid, s. 72.

126 Madill, Indian Governmensupranote 3 at 11.
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model upon which all succeeding versions were erected.

(6) The High Water Mark of Assimilation Policy
(a) Undermining Traitional Culture
Although as Leslie and Maguire note "[t|he basic framework of the 1880 Indian Act
remained the same until 1951 dmendments continued to be brought forward with great
regularity, usually to deal with unanticipated matters of a minor nature but with no intent to alter
basic assimilation policy.

Thus, in 1881, the administration of Aowlian Canadian justice wiasmally brought to
Indian reserves by making officers of the Indian deparxeofficiojustices of the peace and by
extending to the reserves the jurisdiction of magistrates in towns alidTditebkelped correct
oneaspect of the problem of enforcing band coundivg referred to above, since there was
now in theory a forum on reserve for disposing of these matters.

More importantly, though, the new Department of Indian Affairs now had authority to
enforce itown "civilizing" regulations. Something similar was occurring on reservations in the
western United States at around the sameiffilee next year agents were given the same powers

as those accorded to police and stipendiary magistrates undeiaheAct,” thereby extending
their powers considerably. In 1884, yet another set of amendments allowed Indian agents acting

127 The Historical Development of the Indian Astipranote 29 at 79.

126 5 C. 1881, c. 17, s. 12.

129 50 called Courts of Indian Offenses were established on reservations in the United States in 1883 under the
administative authority of the Secretary of the Interior Henry Teller to eliminate what he described as "savage rites and
heathenish practices". These "courts" were little more than extensions of the authority of Indian agents who typically
acted as judges orranged for trusted and "progressive" Indians to assume this function. Their original instructions
were to repress such tribal practices as "the sun dance, scalp dance...plural marriage...influence of the medicine
men...[and] the very general custom oftd®gng or distributing his property on the death of a member of his family...":
Annual report of the Secretary of the Interior, November 1, 1883, partly reproduced in Francis Pridbeuetents
supranote 65 at 160.62.

These courts never had legislative sanction and were ultimately upheld on the doubtful theory that they were
"mere educational and disciplinary instrumentalitiédtiited States v. Clapo®5 F. 575 (D.C. Or. 1888) at 576. The
Dawes Act allotment policysée note 78uprg increased the need for these courts because allotment had broken up
traditional family and kinship systems and with them customary methods of dispute resolution. The origins of these
courts are tied up with the creation of Indian pofaees on the reservations and are described in William T. Hagan,
Indian Police and Judgdkincoln: University of Nebraska Press, 1980). At one time;thirds of the American
reservations had these courts. They have now been replaced for the tmstpadern tribal courts created under the
Indian Reorganization Adf 1934 gupranote 27).

130 5 C. 1882, c. 30, s .3.
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as justices of the peace to conduct their trials wherever "it is considered by him conducive to the
ends of justicé™ Presumably, this would allow him to conduct triakeséfrve as well. In

addition, those same amendments apparently extended the authority of Indian agent/justices of the
peace beyonthdian Actmatters to "any other matter affeg Indians’™ Given that the

Criminal Codehad not yet been enacted, this presumably included all civil and criminal matters
generally a considerable amount of jurisdictional territory for alegally trained civil servant.

Thiswas corrected in 1886 to limit their jurisdictiomttian Actmatters®

Criminal jurisdiction was given to Indian agents over Indians committing certain sexual
offenses in 1890 iin Act respecting offenses agamstlic morals and public convenierite.
Following enactment of a comprehengiveninal Codein 1892, agents lost this aspect of their
criminal law authority over Indians, but it was restored to them in 1894 along withigurisesc
two other criminal matters: unenfranchised Indian women prostitutes, and inciting "three or more
Indians, noAreaty Indians, or halfbreeds” to breach the peace or to make "riotous” or "threatening
demands" on a civil servahtVagrancy was added in 1893The jurisdiction ofndian Act
justices of the peace still extends over some criminal matters in section 107 of th&cturrent
although Indian agents (whose functions have been discontinued since the 1960s) are no longer
appointed to these positiofis.

In describing the evolution of these provisions, the authors Mathitoba Reportdo not
mince their words in comparing the relatively more oppressive Canadian approach to bringing
norindian justice to Indians with that employed on reservations in the United*States:

The Americans also soughtrindhe outset to use the court system as a "civilizing" tool to foster
their values and beliefs in substitution for traditional law and governmental structures. It
was felt that this was accomplished best through theilskimd) of individual tribal
membes to be appointed as judges under the supervision of the Bureau of Indian Affairs

31'S.C. 1884, c. 27 s. 22.

% pid, s. 23.

¥ R.S.C. 1886, c. 43, s. 117.

134S.C. 1890, c. 29, s.9.

135 Criminal Coe, S.C. 1892, c.29, ss. 98, 190.

' |pid, s. 98.

37 There are only a hatfozenIndian Actjustices of the peace operating today under section 107. No new

appointments are vy made, nor are any contemplatBéport of the Aboriginal Justice Inquiry of Manitofi#rovince
of Manitoba, 1991) (vol. 1) at 308, based on interviews with federal officials.

138 See note 128upra
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Indian agents. The Canadian approach was much more oppressive. All Indian agents
automatically were granted judicial authority to buttress their other powers, witlitthe res
that they could not only lodge a complaint with the police, but they could direct that a
prosecution be conducted and then sit in judgment of it. Except as accused, Aboriginal
persons were excluded from the procéss.

Returning to the 1881 amendments toltittan Act other provisions aimed at teaching
western Indians the proper commercial values by prohibiting the sale of their agricultural produce
except in conformity with official regulati6h¥his was to prevent their exchange or barter for
things that the agents did not consider worthwhile for them, including alcohol. These prohibitions
were retained in successive versions dichand extended in 1941 to hldians in Canada
regarding the sale of furs and wild anirfials.

Further amendments in 1884 prohibited the "Potlatch" and the "Tamanawa¥" Haisce.
was a significant development in Indian policy because it went farther than impdsidigumon
forms on traditional Indian governance or land holding praeticeas a direct attack on Indian
culture. It has been called "a landmark amendmeritrigpresents the first in a long series of
attempts by Parliament to protect Indians from themselves as well as from unscrupulou$’ 'whites." "
Similar attacks on tribal culture wexccurring in the United States about the same“tifarther
amendments prohibiting traditional dances and customs followeti Btitish Columbia
Provincial Court Judge Scow has commented that these measures were highly destructive to the
culture of his people, the Kwakiutl of Vancouver Island:

The Indian Act did a very destitue thing in outlawing the ceremonials. This provision of the
Indian Act was in place for close to 75 years and what that did was it prevented the passing
down of our oral history. It prevented the passing down of our values. It meant an
interruption of he respected forms of government that we used to have, and we did have
forms of government be they oral and not in writing before any of the Europeans came to

139 Manitoba Reportsupranote137 at 30304.

1405 c. 1881, c. 17, ss. 1, 2.
“l's.C.19441, c. 19, s. 1.
1425, C. 1884, c. 28, s. 3.

143 The Historical Development of the Indian Astipranote 29 at 82.

144 See note 12%upra

1955.C. 1895, c. 35, s. 6 prohibiting certain dances, including the Blackfoot Sun Dartbe @nele and Saulteaux
Thirst Dance; S.C. 1914, c. 35, s. 8 prohibiting western Indians from participating without official permission in
"aboriginal costume" offeserve in a "dance, show, exhibition, stampede or pageant”; S.C. 1933, c. 42, s. I deletin
requirement of "aboriginal costume" in prohibition.
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this country. We had a system that worked for us. We respected each other. We had ways
of dealingwith disputes. We did not have institutions like the courts that we are talking
about now. We did not have the massive bureaucracies that are in place today that we have
to go through in order to get some kind of recognition and some kind of res@lution.

The same amendments in 1884 permitted the drawing up of duwtithnly by Indans
holding reserve land by location ticket. The property could only pass to his family or to certain
relatives, and then only with the consent of the band. The widow was eligible to receive her share
only if she were of "good moral character" antivitij with the deceased at the time of d€ath.

The Superintendent also acquired additional powers, including the power to override band
council refusal to consent to the enfranchisement of an Indian otherwise dtiaifietp annul
the election of a chief found guilty of "fraud or grosgutarity” in the election. In such a case he
could also recommend the prohibition of such a person from standing for election for six years.
This provision was to counter the practice of many bands that had been brought undéerthe
Act elective system of simply electing their traditional leaders.

In the same set of amendments was a provision giving the Governor in Council power to
permit the sale, lease or alienation of land held by a probationer enfranghisefle the three
year probation period was up).In short, Parliament made it clear once again that in certain
circumstances band consent in accordance wiRaye proclamation of 176®s unnecessary
in order to carve up resenants.

(b) The Indian Advancement Act

146 Transcript of the RCAP Justice Round Table (Ottawa, Novemb27 25992, day two) page 345. Despite the
fact that the antPotlatch provisions sometimes had the desired effect, as Judge Scow's comments indicate, there is
evidence that in many castbey were viewed by agents as unenforceable and were not vigorously pursued except for
brief periods. No one was jailed for potlatching until 1920, for example. Much of thgo#latching impetus came
from Christian converts among the west coast drila¢her than from government officials. Something similar appears
to have been the case regarding the Sun Dance and the Thirst Dance of the prairie Indians. For a brief review of the
antiPotlatch, antdance period see J.R. Miller, "Owen Glendower,sdot, and Canadian Indian Policy," Sweet
Promises: A Reader on IndifWhite Relations in Canada.R. Miller (ed.)(Toronto, University of Toronto Press,
1991), 327332.

147'5.C. 1884, c. 27, s. 5.

148 |bid, s. 16, although the probationer enfranchisee would still need band consent to get the original location ticket
to his individual allotment prior to seeking enfranchisement.

4 |bid, s. 9.

150 1pid, s. 17.
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The most significant event of 1884, however, was the passagadéthAdvancement
Act. The full title is indicative of its purpoge: Act for conferring certain privileges on the more
advanced Bands of thedians of Canada, with the view of training them for the exercise of
municipal powers. This legislation was specifically designed for the eastern Indians and gave the
Governor in Council power to force them to adopt its provisegerding "one year" elective band
councils specifically designed along a municipal government model.

There was to be no "chief" elected by the eligible (adult male) electorate; instead the elected
band councillors would select one among them tohioef touncillor”. For these purposes, the
reserve was to be divided into electoral districts to have a relatively equal number of voters. Those
provisions went farther than those inltigian Actby extending the powers of band councils in
areas such giblic health and by enabling band councils to tax the real property of all band
members.

In addition, and somewhat paradoxically if the goal was to train Indians for
seltfgovernment, the Superintend€&eneral (typically through the local Indian agent) acquired
vastly enlarged powers to direct all aspects of the elections and to calitpantiaim adjourn
band council meetings. In short, thet provided for "directed civilizatioii,permitting the
Indian agent to control the political affairs of every "agdaband. Although some Manitoba
bands expressed interest in coming into the schemeAttirend a few in British Columbia
actually dit, most bands refused to bring themselves withimdien Advancement At

The following year Parliament passedBheetoral Franchise Attegarding federal
elections. Prior to thakederal elections were governed by provincial electoral law. Henceforth a
male Indian could vote so long as he could meet the qualification of occupying real property worth
at least $50. For these purposes, reserve land held individually throughtiokatiarould
qualify. The Liberals vigorously opposed the original bill in 1885 because it would have permitted
Indians in the west "to go from the scalping party to the*patid"were able to get an
amendment restricting tii#ectoral Franchise Ati the eastern Indians. Tl#ectoral Franchise
Actwas eventualhgpealed in 1898 by a Liberal controlled Parliament in favour of allowing

1515.C. 1884, c. 28.
152 Tobias, "Protection, Civilization, Assimilationdupranote 29 at 134.

133 |n Manitoba The Pas, Cumberland, and St. Peter's bands; in British Columbia the Cowichan (1886), Kincolith
(1886), Metlekatla (1889), and Port Simpson (1894) bands.

134 Daugherty)ndian Governmensupranote 3 at 18.

1%5°5.C. 1885, c. 40. The material for this paragraph is drawn primarily from Richard Bartlett, "Citizens Minus:
Indians and the Right to Vote", &hskatchewan Law Revidd980) 163.

158 The Honourable David Mills, Liberal member and former Minister of imdifairs, House of Commons
Debates, April 30, 1885, p. 1484, reported in Bartlett, "Citizens Miihid"at 169.

44 44



provincial electoral laws to govern the federal franchisé*again.

It was during this period that the pass system was instituted without legislative sanction in
the prairies to prevent Indians from leaving their reserves and thereby inhibit their mobility. By the
time theElectoral Franchise Astasrepealed the pass system had fallen largely into disuse due to
official reluctance at the operational level to enforce what the RCMP viewed as an unenforceable
and possibly illegal measure. There is considerable evidence, however, that senioritealsral off
nonetheless encouraged Indian agents to use the system as a device for intimidating prairie Indians
and thereby better controlling them. Barron reports as follows in this regard:

As it turned out, the pass system proved to be a less than effagtofeestricting Indian
movement. The problem was, that lacking legislative sanction, the pass system could not
be enforced in law. To get around this, Indian Affairs simply assumed an air of authority
and attempted to enforce the system by other sn&#hin its power. In some cases,
rations and other "privileges" were withheld from those who refused to comply with pass
regulations, but the most effective approach was to have the police arrest those found off
the reserve without passes and, wherglgesprosecute them either for trespass under
the Indian Actor for vagrancy under ti&iminal Codé*

157 The provincial legislation either prohibited Indians from voting at all or imposed property requiremethisythat
could not meet if they lived on reserve. When the property qualification was dropped and universal male suffrage was
adopted in the late nineteenth and early twentieth centuries in the provinces (this happened at different times, depending
on the preince concerned: See Bartlafiitizens Minus supranote 155 at 1884) many provinces passed legislation
explicitly to exclude Indians. The provincial franchise was theextended to Indians at different times, depending on
the province concerned: Bsh Columbia in 1949; Manitoba in 1952; Ontario in 1954; Saskatchewan in 1960; Prince
Edward Island and New Brunswick in 1963; Alberta in 1965; and, finally, Québec in 1969. Indians in Nova Scotia were
apparently never prevented from voting in provincildctions after the adoption of universal male suffrage.
Newfoundland did not enter Confederation until 1949 and was therefore not subjednttigheActuntil then. Until
the Miawpukek Band of Conne River was recognized by the federal governme8@5bjrttiIe were no status Indians in
the province; therefore no occasion had ever arisen to prevent Indian from voting in provincial elections.Inuit were
specifically excluded from the federal franchise in 1934 but had the vote restored to them witlifaatigumain 1950.

138 E L. Barron, "The Indian Pass System in the Canadian West;18882" 21Prairie Forun{spring 1988) 25 at
34-35. Under the pass system, prairie Indians were only supposed to be able to leave their reserves upon the issuance of
a written pass from the local Indian agent. The agent would often act on the advice of the farm instrinctogh i\t
was official policy on the prairies, there was never any legislative basis for the policy. Apparently it arose ad a result o
informal discussions by government officials in the early 1880s in response to the threat that the Cree Indians in
Sask#&chewan in particular would forge a pbodian alliance against Canadian authorities. There was also some
concern with frequent crossings by Indians in Canada into the United States for unknown purposes.

The pass system was maintained through theslB80had fallen into general disuse by the 1890s, although it
was occasionally used in various parts of the prairies into the twentieth century. The RCMP disliked enforcing the pass
system because of their fear that, if challenged, it would be fourtftelotirts to be illegal and would bring all of their
law enforcement efforts into disrepute. The pass system was studied by a commission from South Africa in 1902.

The pass system should be read against the backdrop of the other attempts to interfiedeawicultural life

as it was intended not only to prevent Indian politicians from conspiring with each other, but also to discourage parents
from visiting their children in residential schools-ofserve and to provide agents with greater autharifyrévent
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While theElectoral Franchise Aatas in operation, an amendment to ltitian
Advancement Adh 1886 stregthened the control of government officials over elections for band
council positions by giving the deciding vote to the presiding official (usually the Indian agent)
where there was a tieln 1887, Sir John A. Macdonald confirmed the policy of assimilation in
the House of Commons when he stated that the "great aim of our legislation has been to do away
with the tribal system and assimilate the Indian people in all respects with the inh&thigants o
Dominion.™

In keeping with this sentiment, an amendment ténithi@n Actin 1887 permitted the
Superintendent General to "determine who is or who is not a member of any band of Indians" with
his decision on the matter appealable only to the Governor in Céubeitlently, this power
would ensurghat those not eligible for band membership could more easily be removed from the
reserve. This provision was retained through to the 1951 amendments when it passed to the
Registrar. Since the 1985 amendments, this power is with the Registrar obetitth itiself
where it has taken control of its membership.

(c) Increasing Government Control
Furthe amendments to thimdian Actin 1894 increased the authority of the
SuperintenderGeneral in internal band matters. In the area of wills and estates, for example, the
validity of an Indian will was to be on the sole authority of the SuperintGmuherl, deleting
the requirement for band council approVdin the same way, the band was no longer to have a
say in whether naimdians could reside upon or use reserve lattis sole authority for this was
that of the Superintende@eneral’”

The SuperintendeABeneral also acquired thewer to lease reserve land held by

plains Indians from participating in ceremonies and dances on distant reserves.: J.R. Miller, "Owen Glesulmaer,"
note 160 at 327.

159 The Indian Advancement AdR.S.C. 1886, c. 44, s. 5.

180 canada, Sessional Papers, "Return to an Order of the House of Commons, May 2, 1887, (no. 20b) at 37;
reported in Milloy,A Historical Overviewsupranote 29 at 110.

161 5 C. 1887, c. 33, s.1.

162 ynder section 10, a band may take control of its own membership. Control of Indian status, however, remains
with the Registrar under section 5.

183.5.C. 1894, c. 32, s. 1. The property of married Indian women dying intestate was dealt with for the first time as
well; it was to follow the same rules as that of intestate niblds:

1%% Ibid, s. 2.
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physically disabled Indians, widows and orphans as well as others who could not cultivate their
lands, once again without the requirement of band apgfotihlike the case of the earlier
amendments othis topic in 1884, these persons were not in the process of seeking
enfranchisementwhich might have provided a principled justification for departing from the
surrender provisions outlined in tR@yal proclamation of 1763Leslie and Maguire comment

that "this amendment enabled the SuperinteAdentral to lease reserve lands without band
consent, which had not always been forthcoming in th€"plisé'next year saw further
amendments permitting the leasing of the reserve lamghylofdian who applied to the
SuperintenderBeneral for such a lease, once again with no requirement for band €onsent.

As already mentioned, the power of local Indigents was also increased in 1894,
particularly in the provision making themofficiojustices of the peace fodian Actoffenses as
well as certain provisions of Beminal Code” In addition, new provisions gave the Governor in
Council power to compel school attendance by Indian children, by "arrest and conveyance to
school, and detention thefélf necessary, and gave the additional power toigistiaolustrial or
boarding schools and to commit Indian children to such schools until they reached the age of
eighteen. These provisions were, of course, the precursors to the education secfiddy ¢114
the presenfct.

To speed up the processasdsimilation, the number of bands under the threelgdin
Act elective system was increased in 1894 by @r@=uncil to include a total of 55 bands in
Ontario, Quebec and New Brunswick. Four years later the list was expanded to include all the
bands in Ontario, Quebec, New Brunswick, Nova Scotia and Prince Edward Island. Only a few
bands in these provinces were excepted from its operation, two because they had popular
traditional systems, and two because were already under the one year diectigétagidian
Advancement Act’

185 |bid, s. 3.

166 The Historical Development of the Indian Astipranote 29 at 96.

7' 5.C. 1895, c. 35, s. 1.
168 See text at notes 13® supra
1895.C. 1894, c. 32, s. 11.

170 paughertyIndian Governmentsupranote 3 states (at 6) that the Six Nations of Brantford and the Oneidas of
the Thames retained their traditional system, while the Mississaugas and the Caughnawagas remathedmorder
far-reaching provisions of thimdian Advancement Act.In addition, by Indian Branch policy the Indians of Treaty
Three (the Northwest Angle) remained outside ltdian Act elective system because they were not considered
sufficiently advanced.

The Six Nations were the last band in Canada to be brought undéndihe Advancement Actby
Orderin-Council P.C. 1629 in 1924 following a flawed (the traditional chiefs refused to appear before the inquiry) one
man Royal Commission inquiry intcheir traditional form of government the year before. The corresponding
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Thus, by the turn of the century there were four systems of bamdrgemein operation
across Canada: the three yledian Actelective band council system; the one lyehan
Advancement Aatlective system; hereditary/traditional systems used by the Six Nations of
Brantford and by some bands in British Columbia; hadetection/appointment system in the
prairies where the band was under neithehitian Actnor thelndian Advancement Astystem.

Prior to the 1951ndian Actrevisions, 185 bands were operating undeinttian Actsystem, 9
had adopted, voluntarity otherwise, thindian Advancement Astystem, while 400 were
operating under hereditary/traditional systems or théegusiative elective system of the
prairies.”

The 1906 consolidation ofélindian Act” was extremely long and detaHd®5 sections
- nearly twice as many as the orighwhbf 1876. The additional provisions reflected the
emphasis on civilization and enfranchisement that had overtakenarnakioy over the years,
with thelndian Advancement Aahcorporated almost unchanged as Part Il ofridean Act
(where it would remain unchanged until repealed in 1951).

In retrospect, Leslie and Maguire confirm that the legislative trend of thedagsldt
amendments that culminated in the 1906 consolidation had been in one direction: "the
Government had increased its influence over Indian moral behaviour, means of livelihood, land
resources and capital funds, and had effected little legislatibrgadecindians more control over
their own affairs™

Paradoxically, however, by the time the 1906 consolidationlotitae Actwes prepared,
the possibility of the gradual civilization and advancement of Indians as a social theory had peaked.
As Tobias notes, measures to date were being viewed sceptically as "many had come to regard the
reserves as preventing assimilation, andlievie that the existence of reserves was a check on the

provisions of the revisethdian Actof 1951 were applied to the Six Nations in 1951 by Order in Council PC 6015.
The application of théct to them was challenged frogan v. Styre¢1959) 20 D.L.R. (2d) 416 (Ont. H.C.) where it
was upheld. The fact situation in this case involved a surrender of land unbteligheActwhere only 53 out of 3600
eligible electors voted, with the remainder refusing to accept the legitimacy of theiggvstructure of théct. The
surrender was upheld by the Court, having been accepted by what was considered a majorityActd80{P@.

The designation of the Six Nations Confederacy as a "band" undActhiegas subsequently challenged but
uphdd on appeal irDavey v. Isaa€1977) 77 D.L.R. (3d) 481 (S.C.C.). In this case the supporters of the traditional
Confederacy had locked the council house on reserve, thereby preventing the elected band council from operating.

The Six Nations' historyn this regard is reviewed by Darlene Johnston, "The Quest of the Six Nations'
Confederacy for Seetermination," 44Jniversity of Toronto Faculty Law Revietv(1986).

"1 Daughertylndian Governmensupranote 3 at 74.
12 R.S.C. 1906, c. 81.

173 The Historical Development of the Indian Astipranote 29 at 104.
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economic development and growth of areas where they were [dcated."

(7) Government Control Consolidated
(a) Declire of Band Council Power

Policy development after the turn of the century entered a new phase as the country
attempted to come to terms with the impact of massive immigration and the effects of the First
World War. Even more than before, detail replaceablor policy; special acts and particular and
detailed amendments to thedian Actwould henceforth dominate the policy horizon. The
major growth in the power of the government to direct internal band matters had occurred by then
and future amendments wdule directed at strengthening the gains already made in directing
internal band matters. lan Johnson notes trenchantly that during this period "band councils became
mere consultative bodies to decision makers in the Department of Indian Affairs."

During this period, public authorities acquired powers of expropriation of reserve land
without benefit of surrender. In 1911, for example, there were two amendmentsaddaatie
Act any company, mueipality or other authority with statutory expropriation power could
expropriate reserve lands without Governor in Council authorization for public works; and, an
application could be made to a judge to have a reserve within or adjoining a muni@pégtof
8000 people moved without band consent or surrender if a judge found on application that it was
"expedient" to do sb.Prior to that amendment, Parliament had passed special legislation to deal
with such matters.

These two provisions were referred to by Indians as the "Oliver Act." They were passed
into law despite Parliament's knowledge that its implementation couldddaéach of treaty
rights and arose in the context of a general desire among federal officials to reduce generally the
size of many Indian reserves in order to promote development. The Minister of the Interior,
Frank Oliver, dealt with the issue as fdatow

For while we believe that the Indian having a certain treaty right is entitled ordinarily to stand upon
that right and get the benefit of it, yet we believe that there are certain circumstances and
conditions in which the Indian by standing on higytreghts does himself an ultimate
injury, as well as does an injury to the white people, whose interests are brought into
immediate conjunction with the interests of the Indians.

17 Tobias, "Protection, Civilization, Assimilatiorsupranote 29 at 136.

175 1an JohnsorHelping Indianssupranote 29 at 13.

176 5.C. 1911, c. 14,s. 1, 2.

Y7 For exampleAn Act Respecting the Songhees Indian Resé&@. 1911, c. 24.

178 parliament of Canaddjouse of Commons Debatek9161911, Vol. IV, col. 7827: Indian Act Amendment
Bill, April 26, 1911. See Leslie and Maguifighe Historical Developmergupranote 29 at 109.
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The trend of other amendments shows a vast increase in the powers available to the
SuperintendenGeneral. In 1914, for example, he received the authority to make health
regulations that would prevail over competing band coudaivB§ This was the precursor to
the current power of the Governor in Council in section 73 gh¢h®® make a wide range of
regulations that will override band councidls in the same area.

In 1918 the Superintende@eneral's power to Isareserve lands without a surrender was
widened to include any uncultivated lands if the purpose was for cultivation ofgfdusgas
intended to permit the department to deal directly with the relatively large avesieof reserves
that were not being used the way Department of Indian Affairs officials believed they should be.

In 1919 he was given authority to allocate location tickets directly to Indian war veterans
without band council consetfit.

In 1920 the Governor in Council power to compel school attendance of Indian children
was transferred to the Superintend&aheral” That same set of amendments enabled him to
recommend the compulsoenfranchisement of qualified Indiatidn the same vein, the
provision allowing band councils to decide whether an Indian woman who lost status for marrying
a nonindian should receive her annuity or a lump sum settlement regardingbaegs was
changed. To facilitate severing of the woman's ties with the reserve community, the decision was
henceforth to be solely that of the Superinten@Gamteraf™

In a 1927 amendment the Superintend8aneral acquired a powerful new weapon in his
arsenat the right to require that anyone soliciting funds for Indian legal claims obtain a licence
from him beforehand? Although one gplanation offered is that this was to prevent American
attorneys from soliciting funds from Iroquois Confederacy members residing in Cdahada,
effect was to impede Indians aliass Canada, and especially in British Columbia, from acquiring
legal assistance in prosecuting their land claims until this clause was repealed in 1951. The

179 5.C. 1914¢. 35, s. 6.

180 5.C. 1918, c. 26, s. 4.
81 5.C. 199, c. 56, s. 3.
182 5.C. 19120, c. 50, s. 1.
183 |bid, s. 3.

184 |bid, s. 3.

1855.C. 192627, ¢. 32, 5. 6.

186 The Historical Development of the Indian Astipranote 29 at 120.
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existence of this clause goes some way to explaining why the settlement of Indian lansl claims ha
been so long delayed in Canada.

Another amendment in 1927 permitted the SuperintenGemieral to regulate the
operation of pool rooms, dance halls and other places of amusement on réserves.

The 1927 version of thict offered little that was new, being a mere consolidation of
previous provisions.However, in 1930, another set of amendments ttlian Actmade it an
offence for a poolroom owner or operator to allow an Indian into theqmwolwho has been
found by a court "by inordinate frequenting of a poolroom either on or off an Indian reserve
misspends or wastes his time or means to the detriment of himself, his family or hou$ehold...".
Thus, Indian acass to pool rooms on and off reserve became a policy concern of federal officials.

In 1933 the power of the Indian agents was reinforced by an administrative directive
requiring that all Indian complaints and inquiries bectid to the Indian Affairs Branch via the
local agent? This produced the paradoxical situation of band complaints about their agents having
to be directed to Ottawa by the very agents compldwoed a Three years later amendments to
the Act gave power to the Indian agents to cast the deciding vote in band council elections in the
event of a tie, and to preside at and direct band council meetings.

In 1936 the Superintende@eneral was enabled to pass further regulations dealing with
listed areas, including regulations incorporating by reference provinciaLleslis. and Maguire
comment that "[e]ssentially, the Superinter@eneral acquired the power to existing provincial
laws to reserves as he saWTihis was the beginning of a trend in favour of enlarging the
jurisdiction of the provinces over lads that continues today and is reflected most strongly in
section 88 of thAct.

That same year, Indian Affairs was transferred from the Ministry of the Interior to Mines
and Resourcésand two years later, amendments gave the Superint&etearal the power to

187

Supranote 188, s. 2.
188 R.S.C. 1927, c. 98.

189 5 C. 1930, c. 25, s. 16.

19 The Hawthorn Reparsupranote 5 at 364 (vol. 1).
1¥15.C. 1936, c. 20, s. 4.
192 |bid, s. 2.

198 The Historical Development of the Indian Astipranote 29 at 126.

194 An Act respecting the Department of Mines and Resou&@s1936, ¢. 33.
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give mining or prospecting leases on reserve land, once again without benefit of surrender or band
consent?”

Also in 1938, a pnasion was made for a "revolving fund" for loans to bands to buy
materials and equipment for farming'8t¢hat provision, modified, continues in the present
A\_Ct.lg7

(b) Need FoNew Policy
While the measures enacted during the period after 1900 were important in their own
right, it cannot be said that they broke new policy ground. Compulsory enfranchisement, further
breaking down the reserve lands protection through leasimx@mopriation powers and allowing
provincial laws to apply on reserve seemed more a habitual continuation of the assimilation
policies of the 1800s rather than any energetic policy thrust.

One explanation for this relative lack of policy focuselseoavwareness in government that
past policies of civilization and assimilation had failed, a failure that was compounded by the
diversion of official attention from Indian policy during the Depression and the war years. Far
from vanishing through enframedment and assimilation, Indians were increasing in numbers,
and existing reserves with their limited resources were more and more unable to support the
growing numbersa problem compounded by the depressed market for products such as fish and
furs on vinich the Indian economy had depended.

By the 1940s it had become abundantly clear that Indian affairs were in disarray. The
agricultural policy had failed and many bands were barely surviving economically. Since the turn
of the century many western bdarhad been surviving through casual labour o#inaiien farms
or in nonindian businesses. The war provided enhance@sgive employment prospects for
Indian labourers and many individuals continued the tradition of leaving to find work, but never
returned. This was the beginning of the movement of Aboriginal persons in relatively large
numbers into urban environments (that became an influx by the 1960s). The failure of reserve
education meant that few of them were well prepared fi@seifve conditins and came to form
a marginal labour pool in an unfamiliar and usually unfriendly environment.

John Milloy notes that on the reserves at that time there was a growing feeling of having
been left behind as "many communities were, in a sense, undetiteeagieeling of being both

1%5.C. 1938, c. 31, s. 1.
1% |pid, s. 2.
97 This provision may have been inspired by a similar one in the Americtan Reorganization Aaif 1934

(supranote 27, section 10). That is the only feature ofitidéan Reorganization Adhat found its way into Canadian
Indian policy.
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locked into reserves and locked out of access-tes#ffve resourceSThese offreserve

resources, of course, were under provincial control, meaning that in many ways the economic fate
of Indian reserve communities was more and more in the hands of the provinces. This was an
especially hard blow for prairie Indians whosatyrrights had not been adequately protected by

the federal government when control over natural resources had been transferred to the provinces
in 1930. More and more, Indians on reserve were running afoul of provincial hunting, fishing and
trespass regations on lands adjoining their reserves.

Bands across Canada were also following different practices with regard to essential
cornerstones of existing Indian policy such as band councils and individual allotment of reserve
lands. For example, bandseoating under hereditary or traditional councils were availing
themselves of the statutory powers of the three year or the one year elective systems despite being
outside thdndian Actin this respect. In other cases, bands such as the Caughnawaga and Si
Nations used a system of land holding outside the location ticket system, and insisted that it be
recognized by the Indian Affairs branch.

An internal Indian Affairs Branch review had been undertaken in 1937, but had come to
nothing. By the mid940sBranch officials were concerned enough to request political assistance
from a special House of Commons pasir reconstruction committee. Indian spokesmen were
also applying political pressure of a sort, and at the urging of Indian activist Andrew Paull,
petitioned the federal government to reviewrntd&n Act Indian administration and reserve
conditions more generally. Shortly thereafter, the North American Indian Brotherhood was
formed as a national lobby group on Indian issues. It called foriadih@following areas:
restoration of treaty rights, improvements in Indian education, economic development assistance,
protection of Indian harvesting rights, continuing income tax exemption, exemption from
compulsory military service, extension of $em#are benefits to reserves, direct Indian election
of members of Parliamétfit

In 1946, a personnel change in the Indian Affairs Branch led to a change in internal policy
regarding the relationship between Branch officials and Indians, with more emphasis to be placed
on cooperationrad consultation. In 1946, there were around 125,000 Indians with 2,200
reserved and public awareness of their existence was becoming a political fact of life in Canada.
Changes in Indian policy were in the air.

198 Milloy, A Historical Overviewsupranote 29 at 146.

199 Reported in John Leslie, "A Historical Survey of Indian Government Relations; 18740, (DIAND Claims
and Historical Research Centre, prepared for the Royal Commissiboriginal Peoples, December, 1993)-&t 3

2% |pid at 6.
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(8) The 1951 Indian Ac
(a) Joint Committee Hearings
The end of the Second World War and the creation of the United Nations unleashed a
national mood of egalitarianism and a growing interest in individual rights. As one member of the
subsequently established parliamentary Joint Committee noted: "Parlrahikatcuntry is
'human rights' consciods."

This national mood coincided with public awareness of the strong contribution of Indian
servicemen to the Canadian war effort and of their domestic lack of citizenship and other
privileges. Fostered by the active support afaveseorganizations, churches and other citizens
groups, Tobias notes that "public interest in Indian affairs was awakened to an unprecedented
degree"and a royal commission of inquiry was called for to revisgigheActand put an end to
what was incessingly viewed as discriminatory legisl&tion.

In response, the government of the day established a joint Senate/Commons committee to
examine the general administrationrafi&n affairs, and more particularly, to look at the following
topics:

1) treaty rights and obligations;

2) band membership;

3) Indian liability to pay taxes;

4) voluntary and involuntary enfranchisement;

5) Indian eligibility to vote in federal electjons

6) nonindian encroachment on reserves;

7) the operation of Indian day and residential schools;

8) "Any other matter or thing pertaining to the social and economic statuard & their
advancement which...should be incorporated in the revisett Act.”

The failure of the Joint Committee mandate to refer to issues of importance to Indians
such as seffovernmat and the limited power of band councils, band accounts and funding more
generally as well as the relationship of Indian reserve communities to the provinces is revealing of
the egalitarian thrust to the Committee's inquiries. The individual members)ointhCommittee
came to the proceedings with a decided bent in this directiocha@man, D.F. Brown, for
example, commented as follows early in the first year of hearings:

And | believe that it is a purpose of this Committee to recommend evesbuadyneans

201 John Blackmore, Social Credit Member, CHuse of Commons Debatddinutes and Proceedings of the
Special Parliamentary Committee 1947, at 1673, reportétierHistorical Development of the Indian Astipranote
29 at 133.

292 Tobias, "Protection, Civilization, Assimilatiorgupranote 29 at 139.

203 Reported in Johnsohielping Indianssupranote 29 at 16.

54 4



whereby Indians have rights and obligations equal to those of all other Canadians. There
should be no difference in my mind, or anybody else's mind, as to what we are, because we
are all Canadians.

A similar mood was evident in the United States at the sant€ tim@anada, the Joint
Committee members decided as attar of "settled policy” to hear first and foremost from
government officials and experts, particularly Indian branch officials. Early on, however, they made
an exception by hearing Andrew Paull, then president of the newly formed North American
Indian Brotherhood, and a long time activist for Indian rights in British Columbia. His testimony
was dramatic. Noting that the Joint Committee was not the independent royal commission that
Indians and others had been calling for, he also stressed the lackrofdpciaentatives on the
committee and the fact that the Joint Committee mandate did not include the issues of greatest
concern to Indians.

204 Minutes and Proceedings of the SpeBiatliamentary Committee 1946 at 744, reported in Johitsdmt 17.

205 At that time the Senate Civil Service Committee was examining the Acting Commissioner of Indian Affairs,
William Zimmerman, on the issue on unnecessary federal employees. The reported tone of the hearings was egalitarian
in the extreme, and focused on thiscriminatory effect of the special laws governing Indians in the United States. The
Committee members appeared to find this to be unacceptable in view of what they saw as the "progress" made by
Indians through their experience as part of the Americanefflart. One member, Senator Dennis Chavez of New
Mexico, is reported to have made the following statement in this regard:

Thousands upon thousands went into the war. They learned to fight. They learned to take care of themselves. They
learned to bruskheir teeth. They learned to wash. They learned to eat and it is a shame the way Indians are
treated in the United States of America.

Hearings, Officers and Employees of the Federal Government, 76, Senate Committee on Civil Service, 80th Congress,
1st sesion (1947), reported in Russell Lawrence Barsh, James Youngblood Hendéesd®gad: Indian Tribes and
Political Liberty(Berkeley: University of California Press, 1980) at 123.

The U.S. Senate Committee ultimately forced Zimmerman to prepareotligtes ready for absorption into
American life as individual state citizens. This list was later used for purposes of completely terminating the federal
relationship with 109 federally recognized tribes and bands via House Concurrent Resolutiod 988 éfugust 1,

1953, U.S. Statutes at Large, 67:B132, reproduced in Pridocaments of United States Indian Polisypranote 65
at 233:

Whereas it is the policy of Congress, as rapidly as possible, to make the Indians within the territorialthmiténded
States subject to the same laws and entitled to the same privileges as are applicable to other citizens of the
United States and to end their status as wards of the United States, and to grant them all of the rights and
prerogatives pertainintgp American citizenship.

Vine Deloria has referred to this resolution as "the first shot of the great twentieth century Indian war...": Vine Deloria
Jr.,Custer Died for Your Sins: An Indian Manifegtdew York: Avon Books 1970) at 68. The history anchifecations

of the termination policy are discussed in Donald L. Fixi€ermination and Relocation: Federal Indian Palicy,
19451960(Albuguerque: Univ. of New Mexico Press, 1986).
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Moreover, as a matter of the guiding philosophy for Indian policy, Paull challenged the
Joint Committee to deadrom which perspective it would deal with Indians: as wards or citizens.
In his view, the answer to this question would determine the committee's ultimate response to
other issues surrounding the overall relationship between Indians and the fedenalegyvem
a similar way he focused on Canada's abandonment of the nation to nation relationship of equality
embodied by the treaties, and on the lack of meaningfgbselfnment on reserves.

In his brief he made a number of particular recommendstivet have since become
familiar including: ending the Indian branch's power to determine band membership; continuing
exemption from taxation as a treaty right; abolishing denominational schools on reserve;
decentralizing the Indian branch and generailygomore Indians in administrative capacities;
empowering band councils to act as local government, including the power to police the reserve;
and granting the right to vote in federal elections, with the possibility of electing their own Indian
membergo the House of Commons. The most important thing, however, was "to lift up the
morale of the Indians in Canafally allowing Indians a greater degreeontrol over their own
lives free of government interference. The few submissions that came in from Indians that year
were generally in the same ¥&including one that called for changing the name d&dt#® the
"Native Canadian Act".

Following Paull's testimony, a motion to permit five Indian observers drawn from across
Canada was defeated (with significant adverse publicity in the press),tAkhtrighCommittee
did move that it would welcome "any person interested” to open committee meetings. In stark
contrast to the testimony of Paull and of other Indian leaders (such as Magistrate and former
brigadier Oliver Martin, an enfranchised Indiaiginally from the Six Nations reserve who also
called for enlarged sglbvernment powers and for a separate department of Indian Affairs) was
that of Diamond Jenness, noted anthropologist and senior federal civil servant.

Jenness' comments focusess len thdndian Actthan on the reserve system as the aspect
of Indian policy that in his view most impeded Indians from attaining equality witfdiams in
Canadian society. He proposed a twéagyyear plan "to abolish, gradually but rapidly, the
separate political and social status of Indians (and Eskimos); to enfranchise them and merge them
into the rest of the population on an equal footih@he plan called for placing Indian children
in provincial schools; delivering sos&ivices to Indians in the ordinary way, primarily by the

2% Minutes and Proceedings 1946, at 427, reported in Johretping Indianssupranote 29 at 21.

207 Although a number of chiefs from British Columbia apparently informed the department thditimey want
Paull speaking for them and that they supportedhitian Actas it was.

2% The United Native Farmer's Organization of the Stahlo tribe of Sardis, Beported inThe Historical
Development of the Indian Acgtupranote 29 at 136.

2% Diamond Jenness, "Plan for Liquidating Canada's Indian problem Within Fisetyears", Minutes and
Proceedings 1947 at 310, reported in Johr&granote 29 at 24.
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provinces; having a committee study reserves across Canada with a view to abolishing them and
enfranchising the inhabitants; and improving education for Indians in the north.

It is reported thathe Joint Committee received the report very favourably, but, as lan
Johnson notes, "the fact that the Committee had had no contact with Indians and Indian views was
becoming increasingly obviotfsJthn Leslie comments in connection with the +atian
testimony in general that "[tlhe theme of Christian stewardship and the notion-thdiamsn
knew what was best for Indian people permeated official testithony."

From the beginning Indians had attempted to make themselves heard, sometimes with
great difficulty as there is evidence that the Indian branch refused many of them access to band
funds for this purpos&.Thus most Indian evidee is in the form of letters to the Committee,
although several Indian bands and associations did manage to appear in person. Importantly, "[t]his
marked the first systematic effort by government to consult with IAdians."

The Indian submissions were varied, covering a broad range of issues and expressing a
variety of political philosophies. Many submissions, especially those of the Iroquois communities
in Ontario and Quebec and the prairie bands focused on the nation to e#iomship and on
the sanctity of treaties. In this vein, the representatives from Akwesasne and Kahnawake called for
the repeal of théndian Act Other groups accepted the general legitimacy ofdtan Act
scheme, but called for increased band cibypowers and a much reduced role for the Indian
branch. Still others appeared to accepiiti¢o a greater extent and focused on incremental
changes to particular provisions. lan Johnson has noted, however, that "[t]here is no record that
these subrssions were discussed by the Committee."

The range of views expressed makes it impossible to speak of a single Indian position on
the many issues canvassed in the briefs.re s a consistent focus, however, on fundamental
guestions of the political relationship between Indians and the federal government such as respect
for treaties and aboriginal rights and an end to the domination of reserve life by government
bureaucrat§: The Hawthorn Committee Report of 1966 strongly supports the latter part of this

210 30hnsonHelping Indians, supmote 29 at 25.

211 A Historical Survey" supranote 199 at 12.
212 M
213 The Historical Developmenif the Indian Actsupranote 29 at 135. Only one past inquiry, that of the Lower

Canada Executive Committee of 1836 is known to have systematically sought out Indian views, and then only on the
issue of discontinuing the "presents" system.

214 JohnsonHelping Indianssupranote 29 at 26.

15 |an Johnson has concludetid at 31):

The most widely held opinion among Indians and their supporters was thgdssifiment was a fundamental first step
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assessment, noting "virtual Indian unanimity on the subject of an increased degree of local
autonomy and seffovernment for bands:"

John Leslie notes that the majority of Indian submissions outlined deplorable reserve
conditions; a lack of, or substandard, social services on reserves; an inadequate land base for a
viable economy; seconate Indian education; too little band gover@ingpnomy due to Branch
bureaucratic control; frustration with the lack of respect for treaty rights; and a desire to settle
treatyrelated and other land claifisJohnson's review of the brigfimdicates in addition a
variety of particular concerns and recommendations such as:

- criticism of the conflict of interest in which the Superinter@eneral found himself in his dual
role as representative of Indians asdagent of the Crown;

- a recommendation for a new and separate department of Indian affairs;

- a call for a standing parliamentary committee on Native affairs;

- a proposal for an Indian bill of rights;

-rfecommendations for elected Indian membemBarliament and the provincial legislatures;

- concern with the confusion in roles between the federal and provincial governments regarding
service delivery at the band level,

- a desire for better administration of Indian moneys and more band control of their own finances;

-condemnation of residential schools in favour of day schools operating with a provincial
curriculum;

- opposition to enfranchisement;

- calls for equdly between Indian men and women in band affairs;

towards acknowledging the treaty relationship between Indians and the Crown ardl tesaving the
administrative and social problems on reserve. Coupled with expressions of supporigovesalinent and

for greater power and autonomy for chiefs and councils, were criticisms of the Indian agents and calls for limits
on their authority

1% sypranote 5 at 292. (vol.1).
217 vA Historical Survey" supranote 199 at 8.0.

218 Helping Indianssupranote 29.
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-recommendations for band control of membership, the ending of the involuntary
enfranchisement of women who "married out" and for theéméssion to band
membership of automatically enfranchised Indiamen and illegitimate children of
Indian blood;

- proposals for an end to reserve land expropriations and recommendations for greater band land
management powers; and

- generally calls for an end to the many petty regulations such as, for exampgimitisystem
requiring an Indian agent's permission to sell produce and livestock in the prairies.

Other submissions and testimony to the Joint Committee came not only from government
officials, but also from missionaries, school teachers, doctaswswkers and scientists. Their
briefs and views indicated an appalling situation on most reserves in comparison with Canadian
society as a whole. The Indian reserve land base, for example, was shown to have shrunk to
around five and a half millionras- less then 43 acres per Indian person. Indians still died in
large numbers from diseases like tuberculosis that had by then virtually disappeared elsewhere in
Canada. Indians also died from diseased such as measles, whooping cough, influenza and
pneumonia at rates far in excess of those prevalent #mdiam society. Doctors testified that
Indians were malnourished, suffering from poor diets attributable to poverty, poor agricultural
lands and diminishing access to natural food sources in the wild

Membership issues were not discussed in any detail until the final session of the Joint
Committee in 1948. At the beginning of the proceedings in 1946, however, the only woman on
the 33 member Joint Committee had drawn attention to the issuaansf Wmaimen who lost status
through marrying out whose rbdian husbands may have died or deserted them. Unable to
regain status and band membership except through remarriage to an Indian, they were effectively
neither "white" nor "Indian” and oftendefttitute. The director of the Indian Affairs Branch had
no response to this issue, but his department did, as is shown by the following extract from a later
Indian Branch submission to the Joint Committee:

... by the alteration of the definition of ladiby the Statute of 1876 the Dominion very
substantially reduced the number of people for whose welfare it was responsible and by
that action passed the responsibility on to the provinces for thousands of people, who, but
for the statute of 1876, wouldviesbeen federal responsibility for all tithe.

The ultimate recommendation of the Joint Committee on membership foltbisdihe
of reasoning and called for a redefinition of "Indian" and a revision of the band lists in order that
the money appropriated by Parliament "should not be spent for the benefit of persons who are not

219 pyblic Archives of Canada, Record Group 10%27-33 vol. 1A, reported in Kathleen Jamiesdndian
Women supranote 29 at 58.
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legally members of an Indian bafit.To correct the problem of Indian women who married out
but who were then neither Indian nor White, the 1951 revision ¢hdmeen Actwould not only
deny them Indian status upon marriage, but would also forcibly enfranchise them.

(b) Joint Committee Report
In 1948, giving little indication that it had heard or comprehended the views expressed by
Indians to it, the Joint Committee declared that with respect to its proposed revisiolmltarthe
Act "All proposed revisions are designed to make possilgeatiheal transition of Indians from
wardship to citizenship and to help them to advance them&elwethis vein, the Joint
Committee made the following recommendatitns:

1. The complete revision of every section of the Indian Act and the repeadetections that
were outdated.

N

. That the new Indian Act be designed to facilitate the gradual transition of the Indians from a
position of wards to full citizenship. Therefore the Act should provide:

a. A political voice for Indian women in baafthirs.

b. Bands with more sgbvernment, greater responsibility, and more financial assistance.

c. Equal treatment of Indians and Hadians in the matter of intoxicants.

d. That a band might incorporate as a [provincial] municipality.

e. Thatit might be a duty and responsibility of all officials dealing with Indians to assist them to

attain the full rights and to assume the responsibilities of Canadian
citizenship.

—h

That the offence and penalty sections of the Indian Act be amendedoiorcaith similar
sections in the Criminal Code and other statutes.

3. Guidelines for future Indian policy were to be:

a. The establishment of a Claims Commission.

220 praceedings of the Joint Committee 1946 at 186, reported in Janitgison,

21 Canada, Special Joint Committéinutes of Proceeding®o. 5, Fourth Report (1948) at 186, cited in Bartlett,
The Indian Actsupranote 93 at 6.

22 Minutes and Proceedings 1948 at -B86 reported in JohnsoHglping Indianssupranote 29 at 47.
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b. Redefinition of the meaning of "Indian" in the Act and the revision of Band Membership Lists.
c. Taxation on income earned-téserve should remain in effect.
d. Easing of enfranchisement.

e. Extension of the franchise to the Indian.

—h

Cooperation with the provinces in extending services to the Indian.

g. Education of Indian children with rbidlians to prepare Indian children for assimilation.

=

Appointment of a Select Standing Committee on Indian Affairs.
i. DominionProvincial confeences to deal with @perative measures in:

i) education

i) health and social services
i) fur conservation

iv) fish and game laws

v) liquor legislation

vi) tribal marriage customs

The gulf between the perspectives and philosophies ofltheflithe Indian testimony
and those of the Joint Committee members is startling. In retrospect at appears to be nothing less
than the difference between greater Indiargseérnment and the goal of complete assimilation.
John Tobias concludes that th@nt Committee simply disagreed with past assimilation methods,
preferring to turn the job over to the provinces:

In essence the joint committee approved the goal of Canada'’s previous Indiaagmfialation

- but dsapproved some of the earlier methods to achieve it. They assumed that most of the

work of civilization was virtually complete, and that therefore many of the protective

features of earlier acts could be withdrawn and bands allowed mgoeesglment ah

less governmental interference. Moreover, since assimilation was soon attainable, the
guidelines for the new Indian policy and the new Indian Act stipulated that the Dominion
government should begin turning over responsibilities for providing sertiees t

provinces. In this way the barriers provided by the reserves and the Indians' special status
under the Constitution would be further broken down and assimilation made all the easier.
Thus the Indian and the Indian reserve were regarded as a tyafesitare of Canadian
society”’

23 Tobias, "Protection, Civilization, Assimilatiorgupranote 29 at 140.
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(c) The New/Old Indian Act of 1951
In possible anticipation of the hoped for effect of this new variant of the assimilation policy,
in 1949responsibility for the Indian Branch passed to the Department of Citizenship and
Immigration. Thus, when Bill 267 of 1950 was introduced, it was in the symbolic new context of
citizenship, with the minister of the day stating that its goal was "thgantefthe Indians into
the general life and economy of the country” with recognition, however, "that during a temporary
transition period...special treatment and legislation are necg&ssary."

That same year, amendments toEfweninion Elections Aét had given the federal vote
to Indians willing to renounce their tax exemptions unddnthan Actand to Inuit without
qualification. (All Indians, enfranchised or not, who livetkefirve had already been given the
federal vote in 1920, as had Indiavho had served in Canada's ¥)ars

Unfortunately, no time was allowed for consultations with Indians prior to the introduction
of Bill 267 and ultimately it was withdrawn in the face adraind Opposition complaints that it
did not reflect many changes from earlier versions ¢ridien Act During a visit to the western
provinces, the new minister learned from the Indians he consulted that they objected to the
minister's discretionary wers over band operations and funds, his continuing power of forcible
enfranchisement, lack of band control over band membership, and the failure to create a claims
commission. Despite this, only the power of forcible enfranchisement would be chdmged in t
next version of the bill.

A new bill was drafted and consultations arranged in Ottawa between February 28 and
March 3, 1951 with nineteen Indian representatives drawn from across Canada. This was the first
time in Canadian history that Indians haerdeen involved in this type of consultation on the
legislation affecting them. It is reported that unanimous consent was given to 103 sections of the
bill, majority consent to 15 others, 6 were opposed by a majority and 2 were unanimously opposed
(the ax exemption that Indians wanted widened, and the enfranchisement provision they wanted
narrowed). The bill was then returned to a special Commons committee for further study and
ultimately passed into law in June of that year as the long awaitedsadthdéan Actof 1951%

Ironically, and despite the precedent of Indian consultation, the ultimate product differed
from its predecessors only in emphasis and actually closely resembled thénaligyin&ctof
1876. John Lé®e agrees that not much had changed with this revision, observing with regard to

224 The Honourable Walter Harris, C.Plouse of Commons Detes 1950, vol. iv at 3938, reported Fhe
Historical Development of the Indian Asupranote 29 at 146.

225 An Act to Amend the Dominion Elections Act, 1988C. 1950, c. 35.

226 Bartlett, "Citizens Minus"supranote 155 at 1889.

227'5.C. 1951, c. 29.
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the newAct that "[i]ts principal novelty was a new definition of 'Indidn.€omparing the 1876
and 1951 acts, John ias notes that:

In format, content, and intent they are quite similar. Both provide for a cooperative approach
between government and Indians toward the goal of assimilation, although enfranchisement
is made easier in the 1951 act by eliminating ttiegigeriod and requirement for
location tickets or certificates of possession. However other provisions are virtually the
same. The new act definitely differs from the Indian acts between 1880 and 1951, but
only because it returned to the philosophtheforiginal act: civilization was to be
encouraged but not directed or forced on the Indian people. Assimilation for all Indians
was a goal that should be striven for without an abundance of tests or the compulsory
aspects of the preceding &tts.

Thus, the nevAct resembled the oléct in essential ways despite having been purged of
many of the visibly harsher elements. The power of the Minister was reduced: ithéeld
could initiate action in 78 sections; that was now reduced to 26. However, as Leslie and Maguire
note, the powers of the Minister and the Govemm&@ouncil remained "formidable”, with
administration of over half of tiet being at their discretidii.

Inuit (then referred to as "Eskimos") were explicitly excluded from the ambit of the new
A—Ct.zm

Expropriation powers were significantly reduced and the prohibitions on dances etc. were
dropped. Somewhat paradoxically, however, Indians in western Canada still needed official
permission to sell their livestock and prodtice.

Importantly, the definition of Indian and control of band membership remained in
non-indian hands, and the definitions were actually tightened up for fiscal reasons by introducing
an "Indian Register" as a centralized record of those entitled to registia@tidimdiary® (and to
the receipt of federal benefits). Prior to this development, federal government officials had kept
treaty and interest distribution lists and band election, estates administration, band membership
commutation andhaltbreed" scrip records, but had attempted no comprehensive listing.

228 »A Historical Survey" supranote 199 at 15.
229 Tobias, "Protection, Civilization, Assimilatiorsupranote 29 at 140.

230 The Historical Development of the Indian Astipranote 29 at 15G1.

231

Supranote 227, s. 4.
232 |pid, s. 32.

2% |pid, s. 5.
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The mention of "Indian blood" that had been a feature of the definition section since 1876
was replaced by the notion of "registration," with a strong bias in favour of desgérthéhroale
line* The definition of Indian was thus made even more restrictive as far as women were
concerned. A good example is thecatbed "double mother" rule in section 12(1)(a)(iv) whereby a
child lost Indian status at ageif2dis or her mother and grandmother had obtained their own
status only through marriage. If one assumes that the mother and grandmother had no Indian
blood to begin with, it is apparent that this is simply another way of stating the "one quarter blood
rule that had been a feature of @edual Enfranchisement Aat 1857°°

However, the double mother rule applied to all women without Indian status under
Canadian law. Thus it included those who might have been involuntarily enfranchised earlier, left
off band lists through inadvertence or otherwise, or who were simplytargadéfy under the
Indian Actdespite being of Indian descent. A good example of the latter situation would obtain at
the Mohawk reserve at Akwesasne if the mother and grandmother in question were both from the
American side of the reserve. The 21 y@dugrandchild would lose Indian status in Canada
automatically, even though he or she might be 100% Mohawk. The legal fiction involved in
“Indian status" becomes evident in such €ases.

Enfranchisement was kept, although the involuntary element was weakened: henceforth the
minister could enfranchise an Indian or a band only upon the advicemhaittee that not only
was the Indian or band qualified, but that it was also "desimabidich case the Indian or band
would be deemed to have applied for enfranchiseffieRbr bands, only "more than fifty per
cent ofthe electors of the band" were required to apgfov@nly one band chose to enfranchise
as a group using the voluntary enfranchisement procedures in the 1951 Indian Act.

234 |bid, s. 11.
235
See note 94upra

23 Kathleen Jamieson reports on the basis of interviews witrdedbureaucrats that this provision was never
enforced|ndian Womensupranote 29 at 60.

237 Supranote 227, s. 112.

23 |bid, s. 111(2).

239 |n 1958 the members of the Michel Band of Albertaumtdrily renounced their Indian status in law, taking
most of their reserve land in individual lots along with the proceeds of the sale of the remaining lands. The history of the
Michel Band and the origins of the land claims (to which current statustndéscended from this band apparently do
not have access) is set out in Bennett McCardle, "The Michel Band: A Short History",unpublished paper (Ottawa:
Treaty and Aboriginal Rights Research of the Indian Association of Alberta, 1981). This paper rhtgingel from
the Assembly of First Nations.

The enfranchisement of this band solved one set of problems for Indian Affairs officials, since it meant that

there would no longer be an entity to pursue land claims based on some doubtful reserve éatidrisafiem the past.
However, it caused problems for the descendants of the enfranchised band members, many of whom were returned to
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Interestingly, the reference to unmarried women being able to enfranchise was dropped in
favour of a reference &an "Indian.” The wording of the section militates against reading the
masculine as the feminine in this case because it goes on to talk about "the Indian and his wife and
minor children® Ironically, this mabe one of the few instances when the conscious or
unconscious sexism of the drafters oftbeactually benefitted Indian women who wished to
retain their Indian status since this would also prevent them from being candidates for involuntary

enfranchisment in the manner referred to above.

Although Indian women on reserve were henceforth able to vote and thereby participate in
band political life to that extent, the discriminatory features of the old acts regarding Indian women
who "married out" weretaally strengthened. Formerly, an Indian woman who married a
norHindian man lost her Indian status and with it her right to hold or reside on reserve land and to
pass on status to her children by that marriage. Despite that, if she had refused conaiutati
her band moneys benefits, she would have been able to retain her band membership and the right
to participate in band money and treaty annuity distributions and could even have continued to
reside on reserve for as long as no one chose to havécte’ev

The 1951 amendments changed all this. Henceforth, such a woman would be
enfranchised as of the date of her marriage to théndaan man by ordr of the Governor in
Council:* This meant loss of status and band membership and with it the forced sale or disposal
of any reserve lands she h&ldShe would receive a portion of any treaty moneyhitth her
band might have been entitled as well as one per capita share of the capital and revenue moneys
held by the federal government for the band. These provisions were later upheld against an
equality challenge under tBanadian Bill of Rightsleite their characterization by Mr. Justice

status through the 1985 Indian Act amendments in BBILC These people thus have Indian status now, but no band

and ro reserve to return to as a result of a decision taken nearly forty years ago in which they were not able to participate
(because they did not have Indian status or band membership at that time). They have no standing now to pursue these
land claims agast the federal government, since under current specific claims policy, only chief and council of existing
bands may apply to enter the negotiation process. The federal specific claims policy and its failure to address potential
claims from Michel Band desodants is described in William B. Henderson, Derek T. Ground, "Survey of Aboriginal

Land Claims" in 2@ttawa L. Rev. 18at 20102 (1994).

240 sypranote 227, s. 108(1).

241 Thus, although such a woman was no longeraian Act' Indian, she could continue to receive some of the
benefits associated with Indian status in so far as band benefits were concerned. For these purposes, prior to 1951 it had
been the m@ctice in some Indian agencies to issue so called "red tickets" to these women to identify them as entitled to
share in band and treaty moneys. This practice was ended by amendmerndiathéctin 1956 whereby these
women were paid out in a lump sund in that way put in the same situation as other Indian women who married out:

S.C. 1956, c. 40 s. 6(2).

242

Supranote 227, s. 108(2).

2 |pid, s. 25.
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Laskin (in dissent) as "statutory excommunication" and "statutory banishment" to which only Indian
women were subjecté&d.

It is clear in rebspect that a double standard was at work here, since Indian men could not
be forcibly enfranchised (except by following the committee procedure referred to above), but
Indian women could. The figures for enfranchisements between 1955 and 1975 (wlden forc
enfranchisements of women were ended administratively) demonstrate this: 1,576 men voluntarily
enfranchised (bringing with them 1090 wives and children); whereas 8,537 women were forcibly
enfranchised along with 1974 of their childten.

In this regard, it is interesting to note the failure of the A8&d refer to the children of
women who were forcibly enfranchised after marrying out. Prior to 1956 such children were
(erroneously) enfranchised as well. In 1956 futtftgan Actamendments restored status to
those children. However, by those sameraments "all or any” of her children could
henceforth be enfranchised with fiem practice, Kathleen Jamieson reports that heesérve
children would usually be enfranchised, while thbker children living on reserve would
generally be permitted to retain their Indian stdtu®minously, however, the 1956 amendments
also permitted challenges to the illegitimate children of an Indian watr@uiél be shown that
the father was not an IndighThus, the double standard enforced by the 1951 status rules was
reinforced, since there was no corresponding challenge provisiomegadilegitimate children
of Indian men.

Estates administration was simplified in the 2@%fo bring it more in line with provincial
law. However, where Indian women who married out were forcibly enfranchised, they also lost
the right not only tpossess reserve land, but also to inhé&fititsuch cases, the lands would be
sold to an "Indian" and the proceeds forwarded to the enfranchised woman, even if she had
divorced or been widowed prior to inhemtithe lands. This latter situation led to a challenge in
the Ontario courts by Yvonne Bedard, a mother of two who returned to her reserve to live in the
house willed to her by her mother following her separation from héndiam husband.
Eventually, ér case was joined to that of Jeannette Lavell who was challenging the her legislated
loss of Indian status following her marriage to dmdian. After having won their cases at lower

244 A G. Canada v. Lavellsaac v. Bedargupranote 20 at 1386.

2% These figues are drawn from statistics obtained from the Department of Indian Affairs and reproduced in
Kathleen Jamiesommdian Womensupranote 29 at 64.

246 An Act to amend the Indian AcB.C. 1956, c. 40 cl. 26.

247 Indian Womensupranote 29 at 62.

248 An Act to Amend the Indian AcS.C. 1956, c. 40, s. 3(2).

249 Supranote 227, ss. 25, 46(1)(d).
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levels, they lost at the Supreme Court of Caffada.

Part Il of the prel951Indian Act the formernndian Advancement Aetas dropped, with
some elements incorporated into the provisions on band council powers. As before, the Minister
could impose the elective system (now two years) on & b&aahd council powers were still
minor, but bandshiat had reached "an advanced stage of development” could acquire additional
ones such as local taxation poweérs.

One of the most significant changes, however, concerned the new section 87 (now section
88) incorporating by referenpeovincial laws of general application, subject to contrary provisions
in treaties and in thadian Act its regulations and other federal legislation. Henceforth, and in
keeping with the tone and recommendations of the Joint Committee hearings, tlreproere
to have a more prominent role to play regarding the laws in operation on Indian reserves.

It is interesting to note that at about the sametlim&nited States Congress derogated
from the exclusivity of federal protection of Indians by explicitly granting civil and criminal
jurisdiction over them vRublic Law 28@f 1953 to states that wished to assuffié#rsh and
Henderson note that "P.L. 280 reflected a decision to make the states, rather than the bureau [of
Indian Affairs], change agents through ... the ‘civilizing function &f Ttvé'record of debate in
Canada regarding section 87 ofltitian Actis almost nonexistent, but the motivation may have
been similar.

Significantly, the 1951 revision also reinforced the prohibition on Indian intoxication that
had a feature of tHadian Actsince the beginning by making it an offence for an Indian either to
be in possession of intoxicants or to be intoxicated, andewbetbr off a reservé.These
powers were replaced in 1985 by powers granted to the band council to regulate these alcohol

250 A G. Canada. Lavell; Isaac v. Bedardupranote 20.

251

Supranote 227, s. 73.
252 |bid, s. 82.

253 public Law 280(Act of Augug 15 1953, c. 505 now codified as amended at 25 U.S.C-23pis the most
pervasive federal grant of jurisdiction over Indians in Indian country. It divided states into three categories with specific
provisions regarding how each category might gainl @ad criminal jurisdiction over Indian tribes. Outright
jurisdiction was granted to six states (Wisconsin, Minnesota, Nebraska, Oregon, California and to Alaska upon its
gaining of statehood in 1958). Public Law 280 has led to real confusion in miasycstacerning which law applies to
whom and where in Indian country and has required the courts to resolve the many controversies that have been
spawned by this vague grant of jurisdiction. Public Law 280 and its effects are discussed in detailaramtloytle,

American Indianssupranote 118 at 1757.

%4 Barshand HendersorT;he Roagsupranote 205 at 130.

255

Supranote 227, ss. 94, 96.
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guestions themselvés.

In retrospect, little was accomplished by the 484kint Committee process beyond
revealing fundamental differences in perspective between Indians and the government, nowhere
more starkly than with regard &fgovernment and Aboriginal and treaty rights. John Milloy
expresses it well:

The members of the Joint Committee were invited by native leaders to restructure the Indian Act
to reflect such a new partnership. They would, of course, fail td°tio so.

Despite the unprecedented opportunity given to Indians to share their views, the joint
committee largely ignored thé.In consequence, thHadian Actof 1951 is théndian Actof
1876 in many ways. It is also essentiallinthen Actof 1994 in so far as the majority of
provisions are concerned. The amendments that have been made subsequentiy have bee
extremely detailed and intended largely to clear up earlier drafting errors or to clarify
administrative practices. With the arguable exception of those made in 1985, none offers a
departure from the prevailing philosophy of the newiatpdand that ptosophy is still with us.

(d) The 195%1 Joint Committee Hearings
During the 180s a number of the other recommendations of the-484®int Committee
were implemented. For example, a cooperative effort was undertaken with the provinces to
extend provincial services to Indians. Instead of convening a-fedeiatial conferencas
recommended, however, the federal government proceeded on a province by province basis,
initially in the areas of education and child welfare.

The provinces also began to develop an awareness of Indian issues and to gather
information on Indians. fe growing movement of Indians to the cities was one reason, another
was the increasing interest of academics and urban support groups such as the National
Commission on the Indian (renamed the Indizskimo Association of Canada in 1960) that
sponsored aaferences on Indian issués.

During his legal career John Diefenbaker had become very interested in Indian issues and
after his election as prime ministes government struck another joint parliamentary committee to

2% An Act To Amend The Indian AcS.C. 1985, c. 27, ss. 16, 17. Thiegéaw powers are now found in s. 85.1.

57 Milloy, A Historical Overviewsupranote 29 at 150.

%8 perhaps J.R. Miller sums it up bestSkyscrapers Hide the Heavesapia note 29 at 221: "If the hearings of
the special committee from 1946 to 1948 were remarkable for the opportunity they gave the newly organized Indians to
express their opinions, the subsequent legislation was notorious for the ways in which it ignotedywied said."

9 These developments are outlined in Leslie, "A Historical Surgeytanote 199 at 2@6.
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examine théndian Act The mandate included "the authority to investigate and report upon
Indian administration in general, and, in particular, on the social and economic status ofindians."

By then the influx of Indians to the cities was pronounced enough that the Federation of
Mayors and Municipalities, in a harbinger of things to come in fpdevalcial relations, called
upon the Joint Committee to require that the federal governmantetise increased costs for
aid, hospitals and prisoffs.

An Indian Branch documenf, Review of Branch Activities, 18®8was submitted to the
Joint Committee outlining progresade since the last joint committee report. After noting the
various initiatives in progress with the provinces on sharing or transferring programs, the document
indicates that by 1959 344 bands were using the elective system uhdeatite22 bands we
sufficiently "advanced" to have been given power over the raising and expenditure of Band funds.

More interestingly, enfranchisement figures were given that showed a vastly increased
numberof forced enfranchisements since 1951. For example, in the entire period between 1876
and 1948 there had been 4,102 enfranchisements, while since the restrictive provisions of the new
Acthad been in place, there had been an additional 6;3@&k mentioned aboV&,the figures
for forced enfranchisements would continue to grow until 1975 when forced enfranchisements
were suspended. Although taken as a sign of progress, these figures reflect for the most part the
effect of the marriage provisions whereby Indian wamhe "married out" and their descendants
lost status through automatic enfranchisement.

One of the cechairs of the Joint Committee was Senator James Gladstone, a Blood Indian
from Alberta. At that time, it will be recalled, status Indians on reseidenot vote in federal
elections. In any event, as John Leslie reports, the whole exercise was reminiscent of the earlier
one from 194618:

To a great extent the 1962 hearings were a repeat of those of the previous decade, particularly
from the stadpoint of presenting an Indian agenda. Virtually all Indian submissions,
whether from an association or band council, reiterated long standing concerns with reserve
conditions, administrative red tape, land claims, violation of treaties, and unsettled
abaiginal land title issues.

260 Reported in Lesligbid at 29.

%61 Reported in thélawthorn Reportsupranote 5 at 30D2 (vol. 1).

%2 | eslie, "A Historical Survey"supranote 199 at 32.
263 M

%4 See text at note 24&ipra
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For Indian people, solutions to long standing problems remained the same: increased Indian
seltfgovernment; access to economic development loans; less Branch interference in local
issues; establishment of a Standing Committezatathe Indian viewpoint on a regular
basis; and, creation of a claims commission.

As with the earlier Joint Committee, this one had a decidedly egalitarian bent in the
direction of assimilan of Indians into mainstream Canadian society. This is well illustrated by
the following extract from its final report:

The time is now fast approaching when the Indian people can assume the full responsibility and
accept the benefit of full particijpat as Canadian citizens. Your Committee has kept this
in mind in presenting its recommendations which are designed to provide sufficient
flexibility to meet the varying stages of development of the Indians during the transition
period:*

The Joint Committee reported in 1961, recommending, among other things great
equality of opportunity and access to services for Indians, the transfer of education and social
services to the provinces, the imposition of taxes on reserve, more social research, more
community planning and development studies, a formal fguievaicial conference to begin the
transfer of social services to the provinces, the establishment of a claims commission, Indian
advisory boards at all levels, and the striking of another parliamentary committee to investigate
Indian conditions in seven year@nly one significarihdian Actamendment came out of this
exercise: in 1961 this form of compulsory enfranchisement was finally eliminated fkotff'the
The "marrying out" forced enfranchisement provisions were ke dio@at

As will be seen, a number of the Joint Committee's recommendations were followed up in
the 1960s, largely because they coincided with the existing goals of the Indian Affairs Branch. Thus
a reserve community development program was established in 1964&cormmmic development
aid for bands eventually became available; national and regional Indian advisory bodies were set up
in 1965 and more information on social and economic conditions was acquired through two
reports in 1967, one on Indian justice aneldkther on general Indian conditions.

The release of the 198 Joint Committee report aroused some public interest, following
as it did on the heels of the grant of the federal franchise to Indians in 1960. By this time the
resurgence in official apdiblic interest in Indians and the general social awareness of minority
civil rights issues coincided to produce what George Manual, former national chief of the National
Indian Brotherhood/Assembly of First Nations has described as the "rediscownelighsefih the

25 | eslie, "A Historical Surveysupranote 199 at 34.

2% Canada, JoinCommittee of the Senate and the House of Commons on Indian A¥faitges and Proceedings
No. 16, at 605; reported in Richard Bartlgthe Indian Actsupranote 93 at 7.

%75.C. 196661, ¢. 9, s. 1.
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1960s:

It was the decade in which we were rediscovered.... As in the earlier discoveries of European
history, we knew where we were all the time. It was the explorer who*¥as lost.

%8 George Manual and Michael Poslufisie Fourth WorldAn Indian Reality(Collier-MacMillan Canada Ltd.,
Don Mills, 1974) at 156. According to Manual and Posluns, there were three waves of explorers in the 1960s: alienated
youth, anthropologists, and government consultants.
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(9) Decade of Rediscovery
(a)New Initiatives
In the 1960s broad public interest in reforms toltickan Actwas aroused by a number of
factors: public interest in the 198B Joint Committee hearings on Indian affairs; the personal and
interest of Prime Minister Diefenbaker in lads and in the north; the 1960 grant of citizenship to
all status Indians; and the growing public awareness of the po@csocimic conditions on
Indian reserves. All these elements were accentuated by publicity concerning the civil rights
movement irthe United States and by the egalitarian mood of the times combined to produce a
decade of social experiments, information gathering and consultation to solve what was increasingly
described as the "Indian problem".

One solution to the problem was tthecision to give greater attention to Indians by
separating the Indian Affairs Branch from the Department of Citizenship and Immigration in 1966
to create the Department of Indian Affairs and Northern Developfhent.

In the face of mounting criticism of the poor se@onomic conditions of most reserves,

the process of attempting to involve the provinces in providing social services to Indians intensified.
The closing of reserve residentidasls in favour of provincial schools was already well under

way by then, having begun in 1949 with the first efforts to enter into agreements with local school
boards to take Indian children into provincial schools. Later, this initiative was supported b
federalprovincial cost sharing agreements negotiated under pressure from the provinces. By the
mid 1960s, 44% of Indian children were in provincial schools, as compared with 7% only 25 years
earlier’ In the related area of child welfare, by the mid 1960s the federal and provincial
governments began entering into agreements whereby provincial child welfare agencies assumed
jurisdiction over Indian reservabie now welknown "sixties scoop”laflian children placed
under provincial care and removed from their reserve hdimes.

In 1963, for the first time in Canadian history, the question of Indian administration was
placed on the agenda of a fedgralvincial conference. Subsequently the Indian Affairs Branch
formed a federgbrovincial relations office to promote shared agstements on program
administration with the provinces and the next year the Minister called a specigirimdecal
conference to discuss service transfer issues formally with the provinces. At that conference the
provinces agreed to the creatidrienleralprovincial coordinating committees to develop and
coordinate programs for Indians on reserve.

However, the provinces were generally less interested than the Indian Affairs Branch in
these committees. As the Hawthorn Committee subsequegutiyee, these committees

269 Government Organization Act 1966.C. 196657, c. 25.

270 The Hawthorn Reparsupranote 5 at 375 (voll).

"1 The situation in Manitoba is illustrative of the process of provincial involvement and is described in Volume 1
of theManitoba Reportsupranote 139 at 51-27.
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revealed a tendency to inaction, mainly because the regional Indian Affairs Branch officials had

much less bargaining authority than their provincial counterparts. Thus, the federal civil servants
could not negotiate agreement$aiy sense of finality, which often led the provincial officials

"on occasion, to become irritated and distrustful of the apparent stalling of local members of the

Indian Affairs Branch”

Alsoin 1964, and in keeping with the national mood of grass roots community activism,
the Branch established an Indian Community Development program, the goal of which was to
develop better local problem solving capacity on the reserves and thereby boileaseratic
involvement in Indian reserve life. The program was discontinued by the department less than
three years later because departmental officials found it to be disruptive (mainly because bands
began to clash openly with the local Indian ag@&ims)different perspectives of the mainstream
departmental officials and the community workers regarding their functions is brought out in the
following statement by George Manual, one of the original community development officers:

Indian Affairs needed a corps of field workers who would be skilled in getting Indian people to
solve the problems Indian Affairs had defined in a manner that was acceptable to the
Department. What happened was something'@lse.

That "something else," of course, was a perceptible lessening of the sense of dependence
felt by Indians on reserve that threatened the general control exercised by local Branch officials
that in the name of ciiing and educating Indians had been part of official Canadian Indian
policy for over 100 years. In addition, many of the established churches on reserves also resented
the activist orientation of the young community development workers. Traditioaaldakicy
won the day and the community development experiment was abandoned at because of the threat
to Indian Affairs Branch authority.

The Indian Affairs Branch had already started a tentative program in 1956 of funding some
band councils to estadiiischool committees. Since then, the Branch had slowly been attempting
to devolve a number of program delivery functions to bands in the area of social assistance, child
care, education in Branch schools and support for band council governmentsca@ignifi
1968, Treasury Board formally approved the transfer of funds to bands for local band council
governance purposes. This was a stimulant to the devolution process that gathered momentum in
the following decade when core funding for band counahgment (1974) and block funding for
social, economic development, housing and education purposes (1975) was approved by Treasury
Board. Something similar had occurred in the United States beginning in the 1960s, although, as
in Canada, in that case adtoontrol of the programs remained largely withindian
bureaucrat§:

272 The Hawthorn Reparsupranote 5 at 351 (vol. 1).

273 Manual & PoslunsThe Fourth Worldsupranote 268 at 129.

2™ |n 1961, the U.S. Congress authorizedAhea Redevelopment Administratifid.S. Statutes at Large/547.]
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While these experiments in local initiative and devolution were going on, the Canadian
press and public were highly critical of the what wasvyeetees official neglect of Indians,
especially in view of their relatively poor secamomic conditions. In response, a number of
studies were commissioned, the most well known beiktatihorn Report” the first volume of
which @ame out in 1966. That same year, the Indian Eskimo Association produced the first
scholarly treatment of Aboriginal law, later updated and reprinkéatias Rights in Canddia
1970. It had a long section on the historical pattern of dealings with Aboriginal peoples that
highlights the importance of the tremgking process and the legal significance of &reatie

A report on Aboriginal justice issues commissioned by the Department of Indian Affairs,
Indians and the La# was prepared in 89. It noted, among other things, that Indians were
disproportionately represented in the criminal justice system and did not receive adequate crime
prevention, policing or aftercare services. Importantly, this report brought to light a growing
Aboriginalsense of alienation from mainstream Canadian legal structures and related it to
Canada's perceived failure to respect Aboriginal and treaty‘rights.

(b) The Hawthorn Report
() Provincial Jurisdiction
The Hawthorn Reporta general survey of Indian condiipgenerated the most interest

and had the most impact at the time, however. George Manual commented subsequently that it
not only produced a vast amount of useful information, but also that "[f]or the first time a public
inquiry seriously considered wkatd of commitment, financial and moral, would be required in
relieving the poverty and suffering of Indian pedplete report was long on economic analysis
and unflinching in noting &t "economic development for Indians will require public expenditures

(later renamed thEconomic Development Administratiphy which tibes were able to become sponsoring agencies on

the same basis as counties and local governments for program delivery. According to Vine Deloria Jr. and Clifford
Lytle, this was a "major breakthrough" and a "watershed event" because up until thenasitswadys been the
recipients of programs operated by outsidéng Nations Withinsupranote 27 at 196.

275

Supranote 5.
278 supranote 50. The original version was prepared under the directiGmoééssor Douglas Sanders of the
University of British Columbia.

2" Indians and the Law(Canadian Corrections Association, 1967). Dr. Gilbert Monture, a Mohawk, was
chairman.

2’8 For a review of the findings of this and subsequent Aboriginal justice inquiries and reportsrs&iokais,
"The Aboriginal Justice Reports: Everything Old is New Again" prepared for the Royal Commission on Aboriginal
Peoples, March 1994.

279 Manual and Poslunghe Fourth Worldsupranote 268 at 163.
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on their behalf in the hundreds of millions of dollars per annum over the foreseeabl&‘future.”
Despite the fact that this repmtarely cited today, it would be wrong to underestimate its
influence on subsequent policy development. Sally Weaver has reported that subsequent
Department of Indian Affairs documents show that "the department ddanttiern Reporas

‘an importanpoint of reference in the conceptualization of polity." "

For example, it is now widely accepted that Indians on reserve are provincial residents
provincial citizens in the words of thewthorn Repoft- for many purposes not connected to
their status as federal constitutional subject matters under section 91(28poétihaion Act,
1867 This view was confirmed by a line of cases culminafickin. R’* In most respects,
howeverDick merely paraphrases and reflects portions of the legal opiniorHawtkorn
Reportwhere the authors argued that "the legal status of Indians ultimately relates to two levels of
governmenin Canadian federalism?"Prior to the publication of this opinion there was general
acceptance of the opposite view, namely, that Indians on reserve were federal "wards" and therefore
the exclsive responsibility of Parliament. The corollary was that provinces were constitutionally
incapable of dealing with Indians prior to their enfranchisement.

The purpose of this opinion was to dispel the notion that the provinces could not deliver
the rormal range of social services to Indians whicHntban Canadians were receiving. From
this perspective, the Indian problem was viewed by the authors of the report as a function of
evolving cooperative federalism, what they called the "fused feti@rgiged by the system of
conditional federal grants to the proviri€eBheir assumptions and optimism regarding the
provincial role is underlined by their stated belief that "the progressive incorporation of Indians
into the provincieframework of law and services will continue at an accelerate® pace."

Despite the emphasis on growing provincial involvement in Indian reserve life, the
Hawthorn Reportid not accept the inevitability or desirability of assimilagéiguolicy goal they
explicitly rejected. Instead they proposed the concept of "citizens plus" whereby, in addition to the
ordinary rights and benefits to which all Canadians have dweaggdial rights of Indians as
“"charter members of the Canadian community" were to be respéitted.charter rights" of

280 The Hawthorn Reparsupranote 5 at 14 (vol. 1).

281 \WeaverMaking Canadian Indian Policgupranote 4 at 79.

%82 Sypranote 5 at 16 (Vol. 1).

283 Sypranote 12.

284 The Hawthorn Reparsupranote 5 at 211 (vol. 1).

283 |hid at 199.
286 |hid at 372.

287 |bid at 13.
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Indians were ultimately ascribed to the fact that "the Indians were here first" and that "a series of
bargains wermade by the ancestors of the present generation of Indians and Whites" whereby in
exchange for allowing némdian settlement of the lands, Indians would be guaranteed special
status”

(i) Indian Municipal Sefsovernment

One important way in which th¢awthorn Reporproposed to respect the special status of
Indians was through a federal and provincial commitment "to find mechanisms and
instrumentalities which will allow Indian communities to increase their control ovefdosdl’af
The report is frank, however, in outlining the relative failure of the Indian Affairs Branch to
promote such local control. The relationship between the Indian Affairs Branch and Indians is
referred to as one of "internal@aklism", with the Branch described as a “qaksiial
governmentthat has been involved in a "holding operatmattier than in promoting active
Indian sekgovernment. Moreover, despite over 100 years ofdzamttil experience, the limited
and supervised nature of the powers available to bands meant that "it remains essentially true that
most Indian communities are administered rather thag®edrning”™ Compounding the
problem was th&act that many of the best and brightest often left the reserve for the greater
economic opportunities of the cities, thereby depriving Indian communities of their potential
future leaders.

The cure proposed was not simply to enhance local bamgbwatiing powers, however,
since "the small size of many Indian communities, their poverty, and the absence of developed
administrative structures constitute basic limiting factors which preclude a high degree of local
control.”® A great @al of theHawthorn Reports thus devoted to economic questions and focuses
not only on the poverty of reserve communities, but also on factors such as their geographic and
cultural isolation from mainstream Canadian commercial activities and theirqgparss for
economic development without massive assistance from the senior levels of government. Many
are described as "almost totally devoid of the resources required to sustain existing and growing
reserve populations,” thus leading to the concltigbfor many of them there was "no long run
future.”™ Economic development, therefore, was to be oriented more to education, vocational

288 |bid at 396.
289 |bid at 264.
2% |pid at 368.
%1 |pid at 367.
292 |hid at 270.
293 bid at 295.

294 |bid at 296.
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training and "techniques of mobility" with local resource development as a secondary priority since
the goal was to train Indians primarily for the wage economy of larger Canadiaft society.

In keeping with the emphasis on the provincial role, the report ultimately calls for
selfgovernment within a provincial municipal framewohilgwet retaining the essential elements
of Indian special status. The provincial framework was considered a more appropriate vehicle
because of the support it could offer in terms of social service delivery, access to technical
assistance, the opportynior Indians to acquire skills in dealing directly withindian
government, overall provincial expertise in the problems of small, rural andeveleped
communities, and, most importantly, the direct economic development assistance provinces could
provide. The "vast cityward movement of Indfatisdt was beginning to pick up steam in the
1960s also militated in favour of a provincial framework for reserve government so as to avoid
federal and provincial overlap and bicgtion of services.

However, the effort to replace the federal with a provincial framework, while it was to be
"deliberately and aggressively pursued,” was to be "pagdhaticand arrived at in a
transitional, experimental and opamded way. In order not to inflame Indian distrust of the
provinces and fear of jeopardizing their special relationship with the federal level, the
"organizational, legal and political structure" of Indian communities was to be left imitiarthe
Act. The historic and treatginforced federal role of protecting and managing Indian lands and
moneys as well as exercising vigilance against the blind application of notions of formal equality to
Indians were conceived of as remaining under fedemabnsibility. This was seen as the
protection of the "plus" part of Indians status as "citizer§ pNatietheless, the overall goal of
the transition process to provincial citizenship was to instil a new civic allegiance in Indians in terms
of federalism:

A consequence of federalism is the existence of dual allegiance to both central and provincial
govenments. For historical reasons, Indians have been almost exclusively oriented to
Ottawa. They have been living as if in a unitary state. The long run goal of present policy
is to engender in Indians that duality of subjective civic identity whacingeguence of
federalism and which ndndians possess in varying degrees. The completion of this
process will take tinig.

2% |pid at 13.

2% |bid at 12.

297 |bid at 301.
2% |bid at 39597.

299 |hid at 349.
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(iii) Treaties Downgraded

The position of the federal government even then was that the extensiomafgrovi
services to reserve communities was to be only by consent of the community concerned. The
authors of thédawthorn Reportarried this principle farther, calling for Indian consent to any
changes in their overall relationship with the two levedsefrgnent Prior to this report the
need for Indian consent to changes in Indian policy appears to have been honoured more in the
breach than in the observance, as shown, for example, by the Joint Committee hearing8 of 1946
that havalready been described. InterestinglyHaethorn Reportlid not find the
requirement for Indian consent to be found in anything other than the desirability of not breaching
faith with Indians and the need to allow negative Indian attitudes towgmawithees the time to
change "as a result of cumulatively rewarding experiences with the pibvinces."

Thus, despite its other merits, tHawthorn Reportlike the earlier report of the 1948
Joint Committee, generally shows thatauthors had not accepted the legal and constitutional
significance of treaties as such nor their importance to Indians as evidence of the historic
agreement to share the lands. ThroughouHgnsthorn Reporthe focus is on services and the
most appropate level of government for their delivery. Although acknowledging both the
importance of the "Indian perception of the treaties as a basic item&lehsgf and that the
failure of both levels of government to respect them was "a constantfdoictzn g™ the
authors did not view treaties as such as being particularly important in their own right, largely
because they seem to have adopted a "frozen rights" approach to the treaty guarantees:

It is worth repeating that thights and privileges guaranteed by treaty to some Indians are
insignificant in relation to both Indian needs and the positive role played by governments.
The economic base of Indian existence will continue to diverge from the traditional
dependence on g, fish and fur, and reserve centred activities. The claims of a
socieeconomic nature are unimportant when compared with the role which governments
have assumed for the nbrdian population?”

The approach of the authors to treaties was therefore basically political: they were
important because Indian insistence on them complicated Indian policy development and created
ill will between Indians and both levels of government. This difficulty knaoué to be carefully
managed because of the symbolic importance of treaties to Indians but not because of any legal or
constitutional obligations represented by them or because they had to be taken into consideration
in developing policy. From this peestive it was easy for the authors to conclude that it was the
Indian Actand federal constitutional powers under section 91(24) that were the primary, if not the

300 |hid at 16.
301 1hid at 349.
302 |pid at 248.

303 |hid at 247.

78 78



sole determinants of federal policy obligatins.

(iv) Federal Government Role

In order to manage the treaty problem and the experimental approach to integrating Indian
reserves into the provincial framework,Hasvthorn Reportalled for the development of better
methods of consulting Indians. The repaitrzowledges both the historic failure of the Indian
Affairs Branch to develop effective lines of communication with Indians and the relative lack of
representative national Indian organizations capable of responding to policy proposals. Hence the
call forencouragement for Indian organizations, despite the fact that "Indian leaders and
spokesmen may make unjustifiably hostile and critical statements about the’Bfdribb.time
this recommendation was made the Branch was involveddioaal and national consultation
experiment that will be described below, but which ended in failure. Ultimately, of course, a
strong Indian organization, the National Indian Brotherhood, was formed and began to receive
regular financial support begimg in 1971.

The Indian Affairs Branch was also urged to change its role within the federal government
apparatus and to begin to act as an advocate for Indians. It was recommended that the Branch
become the "national conscience to see that social ammhece@quality is achieved between
Indians and WhitesX To the extent that the Department of Indian Affairs is now charged with
and carries out the federal fiduciary obligation to Indians this recommendation can be seen to have
borne fuit in many respects. In a related way, the establishment of an independent Indian
Progress Agency was also recommended so that annual progress reports could be delivered to
Parliament on the extent to which the goals of this report were being mekeyfargas:
education, economic, legal including the delivery of services to Indians, and social conditions. This
function is now performed to some extent by parliamentary committees and by the Canadian
Human Rights Commission.

(v) Dual Orientation oBand Government

One of the great strengths of H&@wthorn Reportvas the strong and unsentimental
analysis of reserve conditions it contained, one component of which was an examination of the
nature of the community itself. In nrbrdian communities comunity links are voluntary,
conditional and severable without penalty since community membership is a function of
individuals freely choosing their place of residence. Given the high degree of mobility, there is no
requirement of property ownership or &lmp links and community membership. In Indian
communities, on the other hand, the interaction between the requirements of status, band

304 |bid at 24748.
305 |hid at 382.

306 1hid at 13.
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membership and reserve land ownership restrictions means that community links are determined
largely by birthright, aenforced by membership in a special legal category in which there was "no
necessary coincidence between Indian status and Indian aficastigte inextricably tied to

communal holding of land (and the resources and moneys derivelt) frofis is, of course,

because reserve lands are held in trust by the federal Crown for "the use and benefit" of bands,
irrespective of where the members of those band reside. At that time, only status Indians could be
band members.

The complicatior inherent in the coincidence of status, band membership and reserve
residency requirements mean that there is a "double aspect of band membership and community
membership" that "pervades and confuses band council activitiesdouble aspect lies in the
two distinct facets of a band. On the one hand it is the entity the individual members of which
possess certain assets in common in the form of land, resources and moneys. On the other hand, it
is the local community requig government services. These two aspects or facets do not
necessarily coincide since not all band members live on reserve. The Indian band is thus a
"frozen" community in the sense that its size is limited by ascribed (birth), legal (status
requirements and demographic (many must leave to find work) factors that militate against all
band members residing on the reserve. While the local reserve community requiring government
services cannot be larger than the band, the band in the corporate séaise loblters" in band
assets can certainly be larger than the community.

Given that nomesident band members have no voting rights undéndi@ Actband
council system, thgawthorn Reporaiccurately noted the possibility for conflict as a k<
"dual orientation” of band councils as corporate asset managers for all band members, resident or
otherwise, and as local government for resident band members. The possibility of conflict
increases as a function of the number of band memberswtesigteserve. Prior to 1951, the
problem had not arisen to any great extent because band members had only to be "resident” on
reserve to vote, whereas after the 1951 revision the voting requirement was increased to
"ordinarily resident'a stricter tst.

One of the reasons this problem was a thorny one was because of the potential conflict
between egalitarian and collective assumptions concerning the legitimacy of band council
government. Nonesident band members had no rights as individuady toosv the collective
disposed of collective assets, whereas the collective membership of reserve residents had a right to
require a real connection to the community as proof of concern for community welfare before
allowing participation in community piciat life. The 19581 Joint Parliamentary Committee
Report had recommended allowing all band members actually present on reserve to vote, whether
ordinarily resident or not. Thdawthorn Reporthowever, recommended separating the
corporate from the gevnance functions on an experimental basis so that "[t|he Indian thus would

307 |bid at 271.
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have one status as a citizen of a local community and a separate status as a shareholder in the
corporate assets of the baifd."

This recommendation was nevdopted in the form of amendments to thet and the
situation described by thtawthorn Reportontinues. The contest between egalitarian and
collective assumptions to which the authors alluded has come out into the open with the recent
case oforbiere vThe Queen and the Batchewana Bdimdwhich the Federal Court, Trial
Division struck dowthe Indian Actvoting provisions regarding land surrenders and band moneys
on the basis that they infringed @teartersection 15 equality rights of-®§erve band members
who were not ordinarily resident on reserve. In striking down these proti@gudge noted
that the impact of the challenged voting restrictions was not limited to the reserve as a political
community; rather, it concerned "the use and disposition of communal property in which every
band member has a share wherever he or shéivady

It is important to note that a great percentage of thesafifve band members challenging
the residency requirement for voting were Indian women and their children whose status and band
membership had been restored in 1986Bill G31 but who had been denied reserve residency
by the band council subsequently. Thus, this decision, if upheld on appeal, holds great potential
to alter the nature of band politics and governance since there are literally thousaretseofeff
band members awaiting band residence who may now have rights to participate in at least the
corporate aspect of band council decisions. The Department of Indian Affairs may yet have to
adoptindian Actamendments along the lines recommended biA#vethorn Reportnearly thirty
years ago. The case is currently under appeal.

(10) New Consultation Mechanisms and Constitutional Reform
(a) Indian Advisory Boards

The Indian Affairs Branch had been searching for better methods of consulting India
since the 19488 Joint Committee hearings, although their view of what constituted "consultation”
was different from Indian views. John Leslie notes in this regard that federal officials have always
been faced by an Indian agenda that focuses onikmges such as treaty rights and land claims.
This had become obvious during the 1-88Gresentations to the Joint Committee, with Indian
Affairs Branch officials apparently regarded this form of consultation as merely offering a platform
for "venal" ah"seHserving" Indian politicians.

309 |pid at 20.

$1011994] 1 C.N.L.R. 71. For a good summary of the decision and its ramifications see Thomas Isaac "Case
Commentary: Corbiere v. Canada", [1994] 1 C.N.L.R. 55.
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As a result, they wished to avoid such experiences in the future and in 1953 and again in
1955, brought hanplicked Indian leaders to Ottawa and presetiteth with the Branch agenda
for discussions that focused on a narrow range of issues around legislative and administrative
changes to tha&ct. Nonetheless, it is reported that they were still suspicious that "Indian
spokesmen were grinding their own pralitaxe$® and did not truly represent the grass roots
Indian view. A series of conferences across Canada were therefore convened in 1955 and 1956
with preset agendas focusing on administrative and social welfare issues. Bratsivef&c
thus able to compile information on local reserve conditions.

In further recognition of the need to canvass Indian views, and following the
recommendations of the 1962 Joint Committee to this effect, in 1965 the Indian Affairs Branch
estabbhed Indian advisory boards to participate in policy development. A national and several
regional advisory boards composed of ksppbinted representatives met frequently for a year or
two, primarily to discuss the Branch's propdsddn Actamendments.

George Manual reports that by the time these boards were established in the 1960s, much
of the Indian animosity towards the 19&dian Acthad dissipated. He notes that a consensus on
potential amendments emerged among Indian members that suppdytediew relatively minor
revisions "making it clear that it should be interpreted as supportive legisatiersdurce of
the problems with th&ct was found by the Indian delegateseside less in th&ctitself than in
the attitudes of federal bureaucrats who were criticized for refusing to emerge from the traditional
structures and processes of the Department of Indian Affairs and for maintaining a controlling and
paternalisticalationship with Indians. In the face of such attitudes, it was felt that legislative
changes alone would accomplish little. Importantly, it is reported that "[t]here was never a point in
all those discussions when the Indian delegates recommended thdiah Act be repealetf.”

From the Indian perspective, except fa thct that they brought Indian leaders together
to discover and explore their common interests, these advisory boards were of limited utility and
ended up engendering suspicion on their part. Benshaiced by Branch officials and with
agendas alreathrgely set by the Branch, these groups came to be seen as too closely tied to the
government agenda and to bureaucratic needs to satisfy Indians' desire for wider and more
meaningful consultations. Moreover, National Board members were uncertain abzterih®
which they were in fact truly representative of Indians generally and whether therefore they were to
attempt to represent their constituencies or to offer their own views.

The boards were discontinued in 1967 when federal officials decielethéaok on a third

313 |bid at 109.

314 Manual and Poslunghe Fourth Worlgd supranote 268 at 165.

315 M

82 82



round of direct consultations with Indian leaderghdian Actamendments. Direct

consultations with Indians across Canada began in 1968 and continued into 1969. At the early
meetings, Sally Weaver reports that there was a cleaf ladian consensus on the specific
changes the Department was proposing fantfian Act "highlighting the obvious fact that the
Indian political agenda differed dramatically from the one government had laid°dodiatis

wanted what they had been calling for since before tiadiest Act respect for the rights
associated with their special status and redress of historic and treaty related grievances. Since
there was no Indian ceansus of specific changes toAtie Indians wanted more time to develop
one.

A series of regional consultations followed throughout 1968 and into 1969. The final
consultation meeting with Indians took place in April 1969 in Ottawa. It was a gatiadtag,
significant because it brought together Indians from all regions of Canada, including a number of
those who would figure prominently in later constitutional events. Impatient with what they
perceived as the federal government's stalling ors @ad a failure to address Indian priorities,
they tabled a brief setting out those priorities as follows:

It has been made abundantly clear, both by the consultations to date and through Indian meetings
throughout the land, that the principal concefigdian people center around:

A) recognition of the treaties and the obligations imposed by same
B) recognition of aboriginal rights

C) reconciliation of injustices done by the imposition of restrictions on Indian hunting through the
ratification of the Migratory Birds Convention and subsequent federal and provincial
legislation

D) Claims Commission

It is our opinion that before meagful consultation on amendments to the Indian Act can take
place, these four items must be dealt with and a position of mutual understanding and
commitment reached.

They also requested government funding to kstftado national committee on Indian rights
and treaties to undertake research on these topics for the purpose of subsequent negotiations with
the federal government. Indian Affairs Minister Chrétien agreed to meet again later to discuss the
financial reguwements for further consultations, which Indian delegates took to mean that
henceforth partnership and a cooperative stance on the part of government would replace the

316 \WeaverMaking Canadian IndiaRolicy, supranote 4 at 64.
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paternalistic approach of government to Indians.

(b) The White Paperrad the Joint NIB/Cabinet Committee
1969 is also the date usually chosen as marking the birth-ifdijgarsm” or national
Indian political consciousness of their special legal and constitutional status. That year, instead of
the further consultatiomsferred to above, the federal government brought out a White Paper,
Statement of the Government of Canada on Indian Policy”“19&sposing "the full, free and
nondiscriminatory participation of the Indian people in Canadian society" on the basis "that the
Indian people's role of dependence be replaced by a role of equal status...".

The new policy shocked Indians because it would have seen the global elimination of all
Indian special status, the gradual phasing out of federal responsibility for Indians and protection of
reserve lands, the repeal of thdian Act andthe ending of treaties. In short, the policy
amounted to terminating the special relationship between Indians and the federal Crown and
treating Indians as full provincial residents for nearly all purposes. Sally Weaver reports that
"Indian leaders fettuped by the consultation process and were incredulous at the government's
assertions that the White Paper was a response to their defhands."

In fact, the 1969 White Paper contained a banof assumptions and perspectives worthy
of comment that reflected the very opposite of what Indians had been caffifithéovalues
shaping it were formal equality, sameness and individual rights. The tone was negative in the
sense of viewing Indian ethnicity as a cultural remnant not worth preserving and Incaaihs prim
as a particularly disadvantaged minority. Treaties were seen as anomalous in the Canadian
federation and as without significance in the modern world. Pluralistic and ethnicity based
solutions to Indian problems were shunned in favour of the uaivgsstutions and laws. The
focus, moreover, was on the semtonomic needs of Indians as deprived persons moving towards
equality of services as opposed to a perspective based on the existing special political and cultural
status of Indians as a po&tattribute in an evolving and diverse federation.

In yet another of the paradoxes in the area of Indianypahe White Paper actually
effected the opposite of what its authors intended, becoming in Sally Weaver's words a catalyst for

318 M

%19 presented to the First session of the Twefth Parliament by the Honourable Jean Chrétien, Minister of
Indian affars and Northern Development, June 25, 1969.
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Indian nationalism and a resurgence of native values: "Ironically, the White Paper precipitated 'new
problems' because it gdmdians cause to organize against the government and reassert their
separateness."In this vein, the most wéthown Indian response, Harold Cardindate Unjust
Societycalled for tk retention, unchanged, of timelian Act However, this was not because it

was viewed as ndrscriminatory. It was simply because it was protective of Indian rights: "We

would rather continue to live in bondage undeinid&an Actthan surrender our seed rights™

In 1970, after widespread Indian opposition the White Paper was withdrawn and the
federal government began a core funding program to allow Aboriginal organizations to articulate
Aborigind interests to government directly.

Sally Weaver has analyzed the White Paper development process in detail and has
concluded that in general, there was a complete failure tridian politicians and many
bureaucrats to grasp that their own libeledlogy and preconceived notions prevented them from
understanding Indian viewpoints except as variants of their own views. The following passage
captures her assessment of the later stages of the policy making process in which traditionalists and
activist in the process confronted each other:

The situation led them to seek solutions almost entirely from within their own world views. In this
sense they became inward looking and conceptually closed. Thenadiiog arena had
become a cocoon of seffarching and sowudearching among a very small group of people.

Early on in the process academics were dispensed with as being out of tune with many
realities, and with the exception of the [DIAND] old guard, no one reddithéhorn
Report Indians wer not fully accepted as knowing their own priorities, and their
spokesmen were suspected of not being representative of their own constituency. Even
the activists were not above deciding what Indians really sought and wanted. Individuals in
each alignmerscreened Indian demands through the two ideoletfiedraditional and
the activist and this screening process became more selective as the opposition between
the alignments harden&d.

It would be difficult to exaggerate the negative effect the White Paper policy proposals and
the manner in which they were developed had on relations between Indians and the federal
government. In the first place, it had been preparseddret and without Indian participation at a
time when the government was actively consulting Indians on revising, not eliminatdignthe
Act. Secondly, it ignored the consensus among Indians during those consultations. Thirdly, it
was contrary tthe primary recommendation of government's Bawthorn Reporbpposing
assimilation. Fourthly, it disregarded the lessons of the termination policy adopted in the United

323 \WeaverMaking Canadian Indian Policgupranote 4 at 171.
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states in 1953 and abandoned as a disastrous failure at the same time the WhitesRegneg
prepared in Canadd.

The campain to defeat the White Paper galvanized Aboriginal organizations, particularly
the National Indian Brotherhood. In 1970, Prime Minister Trudeau formally suspended the
White Paper proposals in favour of a more cooperative and open approach. Howevét, by 19
the distrust engendered by the White paper had soured relations between Indians and government
and many Indian bands and organizations had resorted to direct confrontation and had organized
public demonstrations against certain federal policies.

In response a joint NIB/Federal Cabinet Committee was formed for cooperative formation
of Indian policy, bringing together the thirteen member NIB executive board and the eight
member cabinet Social Policy Committee, all supported by two joint workingagjrofiijegals to
perform detailed work on tHadian Actand on Indian rights and claims processes. Interestingly,
despite the "termination” of Indian status experienced by the growing numbers of Indian women
forcibly enfranchised under thadian Actmixed marriage provisions, this discriminatory aspect
of theActwas never tabled for discussion, largely because the NIB was opposed to dealing with
it In any event, the Joint Committee collapisefailure in 1978 when the NIB abandoned it to
concentrate on constitutional amendments.

Sally Weaver has reviewed the history of this initiative and concludes that its failure is
linked to the parties' differing perceptions of the nature of the ¢tmarand the results that could
reasonably be expected to be produced by such a process. The NIB saw the committee as a
political forum for the direct negotiation of important issues, whereas government saw it as a mere
consultative committee whose inpoild assist the cabinet but could not determine priorities or
directions. Other complicating factors were the jealousy and continuing development of Indian
policy by the Department of Indian Affairs outside the Joint Committee process favoured by the
NIB; and the NIB insistence on discussing questions of principle such as Indian rights and special
status in the Joint Committee meetings, a forum considered inappropriate for such global topics by
government officiafs.

(c) Constitutional Consultations

%26 The termination policy was seen to be a disaster from as early as the late 1960s, but has never been formally
ended. Nonetheless, (then) President Nixon's "Special Message to Congress on Indian Affairs" of J@lyis8, 197
generally considered to mark the passage from termination to tribalessimination. In this regarsee Prucha,
Documents of United States Indian polisupranote 65 at 2568 and FixicoTermination and Relocatipsupranote
205.

327 Kathleen Jamiesoimpdian Womensupranote 29 at 89.

328 sally Weaver, "The Joint Cabinet/National Indian Brotherhood Committee: a unique experiment in pressure
group relations", vol. 25, no.@anadian Public Administratigqgummer 1982) 21239.
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That same year, near the end of a decade that saw the la@hatt® decision reaffirm
aboriginal title as a legal concept in Canadian law, constitutional reform came more and more to
be seen by the NIB as ational Indian issue and as the only way to fully secure aboriginal rights,
including the right to sefbvernment. Subsequently, the NIB president wrote to the Prime
Minister requesting Indian participation in the constitutional renewal process. iEwo bas
demands were formulated by the NIB at that time: the new constitutional arrangements would
have to entrench aboriginal and treaty rights; and the aboriginal people would have to be involved
directly in the actual reform and renewal process.

The threenational aboriginal organizatithsad already been invited and had attended
the firstministers' meetings of October 1978 and February 1979, but as observers. They
continued to press for more direct involvement and in the fall of 1979, following highly publicized
lobbying in England by the NIB and nearly 300 Indian chiefs, Prime Mi@lar&rwrote assuring
the NIB of the full participation of Indians in the process of constitutional reform, but only on
issues directly touching them. In 1980, Prime Minister Trudeau gave a similar undertaking, which
was subsequently extended to incluldebalriginal peoples, not just status Indians. Although
consulted, Indians were not at the bargaining table for the actual discussions and negotiations.

When theConstitution Act, 198®as proclaimed on April 17, 1982 it contained three
provisions rel@tg to aboriginal matters, sections 25, 35 and 37, the latter entrenching the
requirement to meet again to deal with the many outstanding Aboriginal issues that had arisen
during the protracted constitutional renewal process and to invite represelitéitesédoriginal
peoples to participate in the discussions. The NIB had reorganized in 1982 to permit chiefs to
participate in developing national policy and been renamed the Assembly of First Nations (AFN).
As is well known, a number of first ministeosstitutional conferences have taken place since
then.

The initial followup first ministers’ meeting was held in March 1983 and was occupied with
issues that had arisen over the years such as sexual discrimination umdientAet
Ultimately seeral amendments to ti@onstitution Act, 1982ame out of this first meeting,
including a new section 35.1 to provide that a constitutional conference involving Aboriginal
people be called before any amendment that affects them is made to the Constitution
addition, a political accord was signed mapping out an agenda for the future constitutional
conferences and calling for a further such meeting within a year.

Thus, by the early 1980s, permanent, funded and high level consultations involving the
national Aboriginal organizations had become the rarwast change from the situation that had
prevailed in the Joint Committee hearings of ¥®@hen Indians appeared to present their views

329 Calder v. A.G.B.C[1973] S.C.R. 313.

330 NIB for status Indians, Native Council of Canada (NCC) for-status Indians and Métis, and the Inuit
Committee on National Issues (ICNI) representing the Inuit.
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by the grace of the committee and with little expectatibthéyawould be ever be invited to such
an event again. From being the objects of policy, Indians had active become participants in
making policy, at least in a formal and visible sense.

D. INDIAN ACT SELF-GOVERNMENT INITIATIVES
(1) Early DIAND Poposals
While these larger constitutional matters were unfolding, the Department of Indian Affairs
had been searching since the early 1970s forgosethment policy to replace the former goal of
assimilation. In 1982, DIAND issued a document for discussiquoges Strengthening Indian
Band Governmerit' outlining five major areas of weakness itritien Actthat militated against
band council effectiveness. These are still problems wilcthe

First, the exercise of all these powers is subject to various kinds of control by the Minister and/or
the Governor in Council....

Second, land tenure system underltitkan Act..based on the historical view that reserve lands
were meant for the excius use of Indians and were to be protected....limits the ability of
both the band and the individual to deal with the land.

Third, the Minister has trust responsibilities in relation to band moneys which prevent him from
permitting band governments tantol their own assets....

Fourth, band governments have few legislative powers in social and economic development
areas....[DIAND] has devolved the administration of many such programs to numerous
bands, but has retained the power of program definition.

Fifth, the legal status of band governments has been put in question by the courts. It is unclear
whether band governments have legal power to contract with other legal entities.

At that time, DIAND indicated that it was considering a number of apE®&c
selfgovernment including: (1) revising lingian Act in part or in whole; (2) developing a series of
"subject” acts in different areas, e.g. An Indian Education Act, An Indian Finance Act etc.; (3)
developing regional or individual band IndiansAor, (4) developing companion legislation to the
Indian Actinto which bands could opt.

The latter approach was favoured and in 1982 another discussion dodument,
Alternative of Optional Indian Band Government Legisléatioras prepared setting out the areas

331 Described in th@enner Reporsupranote 17 at 202.

332 Described in th@enner Reparibid at 2223.
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that would be strengthened through such optional legislation. In essence, this approach embraced
the following five principl€s:

(1) removal of some of thedian Actministerial authority over bands or delegation of it to bands
(but under continuing DIAND supervision and disallowance power regardawgsbgs
under thelndian Ac);

(2) delegation of federal authority over Indian land and money management, dheetiore and
other social services to the bands and the power to tax their own populations, (all the while
keeping the current element of federal protection of Indian lands as untetiimeAc);

(3) band developed charters or "constitutions" toissthhhd internal political structures and
accountability provisions to band membership;

(4) band authority to determine its own membership (while respecting acquired rights and the
need for "some minimal connection" through descent or marriage viaéimthe. blood
guantum and kinship by marriage criteria, as unddnthan Ac); and

(5) provision to bands of a clear legal statas/igdand members and other governments,
businesses and némdian individuals to correct the lack of such statesisting law.

A number of possibly contentious subjects requiring resolution through future
discussion were tackled in this document: band council accountability to members and to DIAND,
particularly regarding band finances; justice administratidavaenforcement; individual appeals
to the Minister regarding band wraiang or other "irregularities”; and, the effect of band
government biaws on surrounding municipal and provincial jurisdictions. These issues remain
thorny ones in the sejbvenment context and have continued to be Joeslkers"” both at the
local and at the constitutional level.

The DIAND document also contained vague hints that the trust relationship of the
Minister with regard to Indian lands and assets would be "siggiit@anged"” by a band opting
into this legislation, but further details were not forthcoming. Subsequent testimony before the
Penner parliamentary committee by Indian witnesses showed marked opposition to any change in
the Minister's role in this regdid

Superficially, at least, the proposed principles in the government's optional approach
resembled many of the provisions of the Amerindian Reorganization Aot 1934, especially

333 These principles are described J. Long, L. Littlebédr, Boldt, "Federal Indian Policy and Indian
selfGovernment in Canada: An Analysis of a Current proposal" Vilagadian Public Polio§1982) 18999.

334 The Penner Reporupranote 17 at 224.
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the notion of bandonstitutions and a clear legal status to bands for business and other furposes.
However, unlike the American legislation, the governing authority of Canadsanbizugids was

to be delegated federal power, not inherent tribal sovereign powers. Moreover, while the

proposed band constitutions would presumably allow bands great latitude in designing their own

political structures, the absence of inherent soverengiatyt that the federal government would

have had a large measure of control over what went into them and how they would be interpreted

and implemented.

Indian representatives did not view this proposal favourably since their emerging
constitutional deends for seljovernment went much farther than the concept of delegated
federal authority. Moreover, Indian withesses before the Penner Committee also disapproved the
implied goal of making reserve communities provincial municip@lities.

After canvassing the views of a large number of Indian witnesses, the Penner Committee
determined that this latest gdivernment proposal was unacceptable as the basis of the new
relationship that was required betweatdns and the federal government. In the view of the
committee members it was merely "a revision of existing arrangements,"” "a further extension of
devolution,” and, since Ministerial permission to opt in would be required, it would maintain the
notion of"advanced bands" and the overall paternalistic role of DIAND. More importantly, it did
not "take account of the origins and rights of Indian First Nations in Cdnada."

Despite the fact that federal Indian-geNernment legislation was not introduced in
Parliament at that time, the principles described above have returned in different forms over the
years.

(2)The Penner Committee Report
(i) Shortcomings of Thendian Act
In between the first and second Aboriginal constitutional conferences, in October 1983, a
parliamentary committee chaired by Liberal Keith Penner tabled its legat

%35 Supranote 27. The Indian Reorganization Act provided in section 16 fegsedfrnment, setting out a number

of specified powers in addition to tribal powers recegdiin the phrase "powers vested in any Indian tribe or tribal
council by existing law." As already mentioned (see text at note 28) that phrase was interpreted as referring to
pre-existing sovereign powers. A tribe was entitled under that section torgorapeonstitution and Haws to be
approved by tribal members.

In section 17 théct provided for a tribe to obtain a charter of incorporation from the Secretary of the Interior,
with the tribal assets to be the corporate assets, but subject to restrictions on alienation and leasing. Tribes, of course,
determine their own membership agemf their sovereign powers, although the federal government demands a certain
Indian blood quantum for purposes of federal services. In this regard, see 1304grd 8,

336 The PenneReport supranote 17 at 24.
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SelfGovernment in Canadd in the House of Commons. Comiéié membership was made up

of seven members of Parliament and representatives of three national Aboriginal organizations, the
Assembly of First Nations, the Native Women's Association and the Native Council of Canada.

The Committee travelled to all regionganada to hear witnesses, both on andesiérve. In

total, 39 of 60 public meetings were held on the road. The Committee also travelled to the

United States, to Washington D.C. and to several pueblos in the southwest for comparison
purposes. Infsort, extensive efforts were made to canvass Indian views. The recommendations,
therefore, reflect to a great extent the perspective and priorities of Indian people, even to the point
of adopting the term "First Nations." There is an obvious bentdimgbon of oreserve status

Indians, however, something for whichReporthas been criticized.

The basic thrust of tieéenner Repornvas to condemn the existindian Actband based
structure of delegated authority in favour of a new relatidrested on the recognition of Indian
selfgovernment as an Aboriginal right that should be entrenched constitutionally as a distinct third
order of government. In this same vein, the Committee condemned the fedgmalesainent
proposals described abov€ommittee criticisms of tHadian Actwere not new:

-it was a "homogenizing" approach, failing to take account of Indian diversity;

- under it bands were mere administrative arms of DIAND and not true governments due to their
limited powers and DIND supervisory and Haw disallowance powers;

-it was bandbased and did not allow for larger-gelferning groupings such as tribal councils;

- DIAND's control of finances and other areas meant that accountability was only to DIAND an
not to band membership;

- bands and band councils had uncertain legal capacity that prevented them from obtaining
outside financing, entering into contractual relations, suing and being sued etc.;

- corporations formed by Indians did not enjoy thxdree status that Indians enjoyed under the
Act and historically;

- the devolution process begun in the 1950s was still DIAND controlled as program decisions were

made by DIAND and not by the bands to which the delivery functions had been
delegated”

(ii) Indian First Nation Membership

338 M
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Somewhat paradoxically, however (and in line with the submission of the Assembly of First
Nations), the Committee recommended takindrniden Actband as the starting point "to begin
the procesteading to setfovernment;” and adopted the term "Indian First Nations
Governments.” It also recommended that while membership decisions are for Indian First
Nations to make, a procedure should be adopted by Indian First Nataileitdall people
belonging to that First Nation" (presumably those who had lost status and membership by
operation of thé\ct earlier) to participate in the process of forming a government without regard
to the status and membership restrictions inntimh Act™ In the same way, Indian First
Nations were not necessarily restrictddd@n Actbands, since it was recommended that they be
able to "combine for various purposadministrative, economic or cultural" and that Itieegble
to merge, separate and regroup over time.

Although it mentioned them, the Committee did not go so far as to actually recommend
either federal legislation reinstating people to status and band membership Indians or a particula
procedure to permit such people to participate in the membership deunskomy process. It
called instead for the federal government to consider a general list of status Indians for purposes of
federal benefits for Indians who may not be memberssifNrtions. This proposal, the
Committee believed, "has the merit of meeting the concerns of some witnesses without imposing
anything on Indian First Nation governmetits."

In short, from the Committee's perspectimdian Actbands were generally considered as
constituting the initial Indian First Nations, and other Indians would have to rely on the good will
of existing bands to devise a participation procedure or on the federal government to reinstate
them or to continue to pra¥e services to them outside the proposed First Nation framework.
Thus, the Penner Committee basically advocated #i€tiffosystem of Indianness, with drex
made up of Indian First Nation members and the other comprised dlfoiaéag Indians without
a first nation affiliation. Of course, this was in many ways simply a more elegant version of the
system since 1951 whereby DIAND maintained both batsddind a general register of Indians.
Although everyone on the band lists was registered on the general list, the reverse was not true, and
there were always persons without a particular band affifiation.

%49 |bid at 53.

%41 |bid at 55. This was in response to submission from the Native Womens' Association and the Native Council of
Canada criticizing any notion of allowing current band membéne beneficiaries of discriminatory practices in the
past- to determine membership in the future.

%2 bid at 56.
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%44 This concept was proposed by the Association of Iroquois and Allied Ini@hat 5556.

345 According to information received from DMD, at that time there were probably less than 100 persons without
a band affiliation on the general register.
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(iii) Implementation of the Inherent Right of Setivernment

The Committee did not use the term except in reference to briefs presentédtd it,is
clear in retrospect that it viewed the "the origins and rightsiarf First Nations in Canatato
which it had referred earlier in its report as meaning inherent sovereignterfiee Report
cited submissions and testimony from Indian associations reiterating the vieviRithydlthe
Proclamatiorof 1763and the treaty process both assumed and confirmed the status of Indian
tribes and bands as natithand hinted strongly th@onstitution Act, 1988ection 35 already
impliedly referred to seffovernment as a protected Algamal or treaty right.

Hence the further proposal that, pending the constitutional entrenchment of
seltfgovernment, the federal government should occupy the field of "Indians and Lands reserved
for the Indians" undeConstitution Act, 1863ection 91(24) and then vacate it in favour of Indian
First Nations who would fill the vacuum with their own’taiisis occupying and gating
legislation would have ousted competing provincial laws and would assure that no provincial law
could apply to an Indian First Nation without its consent. As mentioned earlier, this view of
Parliament's authority under the Constitution is not redgss valid on&.

In the absence of a constitutional amendment entrenching Indian First Nations as another
order of government in Canada, the Committee proposed interim federal legislatiotian
First Nations Recognition Achuthorizing the Governor in Council to recognize by Order in
Council an Indian First Nation that had met criteria such as:

(a) demonstrated support for the new government structure by a significant majority of all the
people involved in a way that left no doubt as to their desires;

(b) some system of accountability by the government to the people concerned;

(c) a membership code, and procedures for deemsaking and appeals, in accord with
international covenants.

%46 E g.the brief of the Indian Association of AlberRenner Reporsupranote 17 at 44.

%7 |bid at 47.

348 |bid. at 4344.
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0 |bid at 59.

%1 Seethe discussion in the text at noteslipra

352 The Penner repgrsupranote 17 at 57.
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The requirement for accountability systems were in response to concerns expressed by
Indian witnesses to the Committee and were conceived of as including such items as financial
information and annual andi@it reports etc., the reservation of certain "rights and areas of
interests” requiring the people's approval for actian fresumably a band/Indian First Nation
referendum provision not unlike those in the presmgiain Ac), a system faemoving officials
from office, an appeals system for government decision, and the protection of individual and
collective rights.

A new department, a iNistry of State for Indian First Nations Relations, and linked to the
Privy Council Office was recommended to replace DIAND. A recognition panel composed of
persons appointed by the new ministry and representatives of Indian First Nations was proposed.
Recommendations for recognition would go to the Governor in Council whose Order in Councll
would empower the Governor General to affirm the recognition thereby accorded.

Indian First Nations would not have to accept or exercise full jurisdiction ovaitexs to
which they were entitled by the recognition process. It was an optional approach whereby they
could decide "in consultation with the federal government, on the jurisdiction to be eXércised."
Thus, additional federal legisbn would authorize negotiated agreements between the federal
government and Indian First Nations as to jurisdiction and funding. These agreements would be
amended from time to time to reflect evolving Indian First Nation jurisdictional competency, with
negotiations to be conducted with the assistance of an independent secretariat (whose members
were to be jointly appointed) along the lines of the Indian Commission of Ontario or the
Intergovernmental Conference Secretariat that coordinates federatiptowgetings.

Thus, while awaiting constitutional entrenchment of Indian First Nation government, three
pieces of federal legislation would be necessary: (1) a "recognition” act, (2) an "occupying and
vacating" act, and (3) a "negotiation authatty' allow the federal government to enter into
jurisdictional agreements with Indian First Nations. In order to be recognized, Indian First
Nations would presumably have been required to draft a document setting out their government
structure-a "chaer" or "constitution'for examination by the recognition panel, but this
requirement is not mentioned in tRenner Report Otherwise, it is difficult to conceive how the
panel would be able to assess the extent to which the Indian First Nation &iad waaild
continue to meet the recognition criteria in the recognition act. Of course, it is possible that the
Penner Committee intended that these matters to be set out in the jurisdictional agreements
between the federal and Indian First nation goventsnalthough that is not clear from the
discussion in thReport

In any event, any Indian First Nation governments thus constituted would have been able

353 M
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to operate as governments even without formal constitutional protection due to the Committee's
assmption that Indian First Nations already had the sovereign powers necessary for their existence
and functioning as governments. Federal legislative recognition would merely have confirmed
that. Provincial approval and agreement to be bound by thesgeansans would have been

obviated by ousting any jurisdiction they enjoyed over the areas that Indian First Nations wish to
govern through federal occupation and vacation of the field of "Indians and Lands reserved for the
Indians.” Constitutional entremaéint could come later, to finalize these arrangements and offer

the ultimate protection under Canadian law.

(iv) Scope of Powers

In terms of jurisdiction, the Penner Committee did not see any inherent limits:
"Selgovernment would mean that virtually the entire range-nfd&img, policy, program
delivery, law enforcement and adjudication powers would be available to an Istiiatibm
within its territory’® This would mean full jurisdiction over all persons, Indian or not, on Indian
First Nation territory, including the power to tax "individuals, transactions, land and resources
within their territorial boodaries™ Administration of justice would presumably have been
included, although there is no discussion irPgrener Repordf any of the potential jurisdictional
conflicts of the type that plague tribal justice systems in the Shaitesl such as questions of
mutual recognition of judgments (full faith and credit and comity issues), "hot pursuit" of criminals
fleeing one jurisdiction for another, extradition procedures etc.

In the interim, while Indian First Nations were flesbugtheir respective jurisdictions, a
cooperative attitude would be required by all parties, Indian, federal and provincial, to ensure
workable power sharing arrangements and "ensure recognition in Canadian law of Indidn values."
Evenatfter full Indian First Nation jurisdiction had been attained, a similar attitude of cooperation
would be required to cope with shared areas of concern like zoning of land, environmental matters
etc. on adjoining Indian and némdian territory. Cooperate joint regulation of shared use areas
in the case of treaty harvesting rights, for example, would also be necessary.

Even after agreements had been worked out, implementation issues would likely still arise
nonetheless, especially around questiohgading. For all these reasons, the Penner Committee
called for a specialized tribunal to resolve these matters, with its structure, powers and procedures
to be worked out by the federal government and representatives of Indian First Nations. There is
no indication that any sort of appeal to the courts would be permitted from this specialized
tribunal, meaning that its rulings would likely be final ones.

3% |hid at 63.
358 bid at 64.

37 |bid at 66.
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(v) Economic Development and Fiscal Arrangements
The Penner Reportriticized thdndian Actin some detail for setting up obstacles to
Indian reserve economic development. Bands are unable to obtain financing because Indian
lands cannot be mortgaged or otherwise pledged against loans. The serious infrastructure
problems on reserves (lack of ros#syage systems etc.), the relatively low level of DIAND
economic development expertise and the uodpitalization of reserve enterprises due to
DIAND policies were seen as augmenting the problem.

The solution proposed was to settle land and Aboligglds claims and to transfer
control of resources to bands so as to afford to Indian First Nations the land and resource base
required, and then to set up a special Native Economic Development Bank uridamkhfect
The problem of protected resenantl was to be dealt with by developing "innovative financing
methods that would protect the Indian First Nations land base and at the same time permit their
businesses to raise capitallhere was no description of what these methodhtrbe.
Interestingly, th@enner Reporalso called for domestic implementation of the Jay Treaty of 1794
between Great Britain and the United States to permit Indians in North America to cross the
border without hindrance to "freely carry on trade anthterce with each othéf."

In terms of fiscal arrangements for-gelfernment, the Committee found the system of
band funding, especially the procedures involved with devolution of DIAND functions to the
band, to be unacceptable:

- DIAND managers were unsure of their roles regarding the priority for distributingwimetter
it was to be on the basis of DIAND or Indian priorities and were not provided with clear
information to enable them to evaluate "success" in performirfgribgons;

-the absence of accurate DIAND long term projections of the costs involved in devolution meant
that meetings with Indians to forecast financial needs concerning the devolution process
were often a waste of time for all concerned;

- devoluion often actually increased costs because DIAND had staff advising on and monitoring
how bands delivered services, thereby duplicating functions;

- bands were forced to develop detailed andtiomsuming accounting procedures in response to
federal gosrnment contribution agreement audit requirements that diverted the few
qualified staff from actually implementing programs;

- band operating budgets had to be negotiated with DIAND officials, often on a line by line basis,

358 |hid at 76.

39 |bid at 77.
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and DIAND often made unilateraecisions anyhow;

- promised moneys were often late, requiring the bands to borrow money in the interim and to pay
interest on that money which was not reimbursed by DIAND;

-the general bureaucratic "red tape" involved in dealing with DIAND witbt tesfoeancial and
related matters lowered band morale;

- the difficulty and uncertainty of obtaining economic development assistance undermined band
initiative; and

- a large (estimated at 25%) proportion of DIAND's budget was eaten up by buceznstsati
which never seemed to shrink even in difficult tithes.

Thus, it was not difficult for the Committee to agree with the two main conclusions of its'
consultant's report: DIAND rules regarding moneys were more appropriagefds than for
governments; therefore, new funding mechanisms must be found to reduce the financial and
administrative burders.

Thus the Committee recommended that Indian First Nation governments must be free to
develop their own policies and to set their own prioritiesreverse of the (then) current
situation, and that accountability must be to their own citizens and h&ND.D Accordingly,
the Committee further recommended that financing be in the form of direct grants similar to the
Established Programs Financing Arrangements used with the provinces. As "block funds”, they
could be spent by Indian First Nation governim@acording to their priorities. Services could,
for instance, be delivered directly or by way of contract with another government. Amounts would
be determined on a modified per capita basis sufficient to provide a level of government and
services compable to those of nearby némdian people.

Additional, separate federal funds were to be available to Indian First Nations for
economic development and to correct infrastructure deficiencies (which would differ from
community to community), with disisement to be subject to feddralian First Nation
government negotiations. Global amounts to pay for all this were to be appropriated by
Parliament every five years by statute as in the case with payments to the provinces. In addition to
these fundsof Indian governments as such, Indians as individuals were to be able to apply for
funds from federal progranesg.grants for insulating older houses etc.

(vi) Lands, Resources and the Trust Relationship

360 |hid at 8393.

31 Coopers and Lybranéhid at 94.
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In terms of land and resources, the Committeppsed a radical break with the tradition
of Crown protection of Indian land by recommending that Indian First Nation "have full rights to
control its own lands in the manner it sees Tit.This would include the right to "exchansell,
or otherwise alienate their interest in lands orreapwable resourcé$,including the ability to
mortgage those lands to raise money. In keeping with their recommendatiomgueératient,
the Committee called for sleal use and joint decisiomaking on adjoining lands based on treaty
or Aboriginal rights to them, and on sharing revenues from the resource exploitation on these
lands.

In this vein, the Penner Committee noted that full Indian First Nation goverronéol c
of land "poses a special problem in regard tdmdians living on Indian lands, who might feel
that, as residents, they have a right to participate in the government of the coifi@itimty the
fact that as naeimdians theydo not share in the assets administered by the Indian First Nation
government, the Committee reiterated their earlier conclusion that membership is a question for
Indian First Nations to decide, notwithstandh@rterprotections: "Aboriginal rights stoul
predominate over any claims of raembers to protection under tharter of Rights” Thus,
whereas thelawthorn Reportalled for separating asset management from governance functions
in order to include those without voting rights who have an interest in the assets, the Penner
Committee saw asset management as the criterion for restricting voting rights.

In order to povide for an adequate land base for Indian First Nations, the Committee
called for a new legislativbbsed claims process, the elimination of the requirement for
extinguishment in claims settlements, and the provision of a land base to bands without one
Significantly, and foreshadowing the problems that would arise wit3Bitif @985, th®enner
Reportalso recommended that in the case of legislatively reinstated band members, a review
should be conducted and a mechanism established to ensulrantisithave the resources
necessary to address the anticipated strains of limited reserve housing etc. that reinstatement would
entail.

The trust relationship between Indians and the federal government was recast by the
Committee from one based on the glian-ward relationship to one based more on the concept
of the equality of nations and roughly analogous to the protectorate model of Article 73 of the
United Nations Charteegarding "noselfgoverning territories” in which the "peoples have not yet
attained a full measure of ggfvernment” and over which members states have assumed
responsibility” One of the duties of the proposed Minister of State for Indian First Nation

%2 |pid at 10809.
%3 |bid at 109.
%4 |bid at 110.
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relations was to be to be the internal federal govetradeacate for Indian First Nations

interests. In addition, an independent office similar to that of an ombudsman was to be created
after federalndian First Nation negotiations to serve as a monitoring and reporting body to
Parliament regarding the diacge by the federal government of its obligations to Indian First
Nations. Also, a federally funded advocacy office was recommended to permit Indian First
Nations adequately to represent their interests in disputes concerning their rights.

Indian moneg management by DIAND came in for sharp criticism by the Penner
Committee. In 1980, the Auditor General had been unable to audit these accounts because of the
difficulty of valuing the opening balances after so many years of DIAND management. The
PennerCommittee cited extracts from a study it commissioned of these accounts to demonstrate
why these opening balances are problematical:

"[the Pacey historical study] documents innumerable frauds and abuses; excessive commissions;
disbursements for purposekigh do not appear to relate properly to the purpose of the
trust; sales with parties who were clearly involved in gross conflicts of interest; and every
other form of impropriety available to an irresponsible trustee. The opening balances with
which thigollowing study deals are the amounts left over after this sort of
mismanagemerit.

DIAND managers were reported to be confused about the DIAND role: whether in its
dual capacity of program manager and trust fund manager it wak &oos@mic and social gains
for Indian people or... simply distribute these funds equitably to native peoples as they pursue their
own objectives™The Penner Committee therefore recommended that DIAND Indian Moneys
revenue trust fund$be transferred dectly to the individual Indian First Nation concerned.
Capital moneys trust furidsvere recommended to be transferred to the trust management system
designated by the individual Indian First Nation concerned.

(vii) New Institutions Proposed
By way of summary, it is perhaps useful to review the new or altered institutions that would
haveresulted from implementation of tRenner Report Aside from the Indian First Nation

367 |bid at 127.
368 M
%9 Those derived from the rental or leasing of band lands, from selling renewable resources and (such as crops) and

from interest earned on money held in capital and revenue acdoamtis, Revenues and Trusts Reyisupranote 1
at 36.

370 Those derived from the sale of band lands or capital assets, including (according to federal government
interpretation) payments for neanewable resources such as oil and gas, timber, minerals and sand and gravel extracted
from reserve landsbid.
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governments, a number of bodies would have been created at the federal level:

- Ministry of State for Indian First Nations Relationships to promote the interestaofHirst
Nations, funding their governments, economic development and community infrastructure
improvements;

- a jointly constituted recognition panel;
- a jointly appointed secretariat as a neutral forum for fdddiah First Nation negotiations;

- a jointly designed tribunal for settling disputes between Indian First Nation and other
governments;

- a negotiated monitoring and reporting body to Parliament regarding the discharge by the federal
government of its obligations to Indian First Nations;

- a federally funded advocacy office to permit Indian First Nations adequately to represent their
interests in disputes concerning their rights;

-a new land and related claims agency;

- Indian financial institutions to manage capital moneys trust fwhdre the Indian First Nation
does not use a private trust company).

In addition, the Committee recommended a five year phatgeeriod for Indian
programs delivered by the existing Department of Indian Affairs, with the successor department to
haveresponsibility only for northern development. There was little discussion of what would
happen to bands that chose not to seek recognition agj@veeifing Indian First Nation beyond
calling for "special funding for development and training” on timepdiss that the lack of trained
staff would be the only reason not to proceed with seeking recogniicuich cases, the
Committee called for the contractual delivery of services to such bands by tribal councils, an
Indian First Nation government, private enterprise or with DIAND.

(3) Bill G52 of 1982°
(i) Federal Government Response to the Penner Report
The official response of the federal governmerted’enner Report was delivered in

371 The Penner Reporupranote 17 at 101.

372 An Act relating to sethjovernment for Idian Nations. It was introduced for first reading in the House of
Commons on June 27, 1984 by the Minister of Indian Affairs, the Hon. John Munro.
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March 1984 and showed an unwillingness to acknowledge an inherent Aboriginal right to
selfgovernment of the type proposed in Benner Reportnoting that "this matter can only be
resolved through agreement with ProginGiovernments in the context of ongoing constitutional
discussions involving First Ministers' conferefic&sé government response was short (7 pages)
and written in a way that avoided outright rejection ¢feéhaer Report The language used and
the emphasis on certain aspects of the proposals indicates, not surprisingly, that the federal
governnent perspective on the many matters covered iRgheer Reponvas far different from
that of the Penner Committee members.

In its "General Commentary", for example, the federal response notes that the Penner
Report called for a new relationship that would allow "Indian First Nations and their governments...
to set their own course within Canada to the maximum extent pdssiblau$ the federal
response focused indirectly on jurisdictional limits, whereBetimer Reporhad focused instead
on empowering and assisting Indian First Nation governments to attain their proper stature within
Canada. The issuéd limits to powers was therefore to be the subject of negotiations, but with a
presumption of a wide scope to inherent Indian First Nation government powers.

Moreover, the federal response emphasized Indian needs rather than rights (breaking the
"depemdency cycle"), stressed the importance of cultural rather than political integrity ("cultural
heritage and integrity of Indian First Nations"), and avoided the issue of present and immediately
actionable sejovernment rights by focusing on the pasti@ihintbmmunities were historically
selfgoverning™): In this context, the government response was able to agree with the Penner
Committee recommendation, however, that it should not adopt either an incremental approach to
Indian Actamendmentsr a banebased subjechatter opin approach of the type proposed by
DIAND in 1982

The mostimportant point of difference between Benner Reporand the government
response involved the nature of provincial participation in Indisgoselfnment initiatives.
Unlike the Penner Committee approach, which called for a federal jurisdictidirag otithe
provinces from all Indian matters, the federal government stressed the need to consider the
provincial perspective:

373 Response of the Government to the Report of the Special Committee on IndiGo&etimeniindian and
Northern Affairs Canada, March 5,84) at 2.

374 |bid at 1.
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376 Nonetheless, the federal government has subsequently done bothditre Act was amended in 1985
regarding membership and again in 1988 regarding band tagatieers; and the subject matter-opapproach was

revived through the Indian Act Alternatives policy and the drafting of legislation to cover Indian monies, forest
management and lands. The latter is still proceeding at the time of writing.
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The Government, therefore, is prepared to acknowledge that effective movement toward
selfgovernment will require substantedtructuring of the current relationship between
Indian people and the Government of Canada. Changes are clearly needed. However, it
is important for us to recognize that any change in the relationship will affect not only the
Federal Government and lizoh peoples but also Provincial Governments and cthers.

Thus, the federal government proposed to leave the constitutional aspedgenhtre
Reportto the ongoing series of federal/provincial/Aboriginal first ministers' meetings and to
concentrate on the other aspects: general Indiagaseafnment framework legislation; related
legislative proposals such as the 198%tatement amendments to thdian Act™ and
improvements under existing legislation such as the subsequently announced community based
selfgovernment policy, alternative fundingrrangements and joint policymaking initiatives.

Moreover, throughout the government response the emphasis is on bilateral and tripartite
consultations rather than on unilateral federal action in the many areas highlighteebyehe
Report Thus, despite the strong message dPémmer Reportthefederal government seemed
to be saying that it was more or less "business as usual” regarding igpoNenrseént and that a
slower, more cautious tripartite process would be followed "in concert with Indian First Nations

382

and in consultation with thequinces:

(i) Bill C52

Bill C-52,An Act relating to setfovernment for Indian Nationfllowed that same year
and was characterized as thegsaternment framework legislation called for by the Penner
Committee recommendatiofislt was largely in keeping with the tenor of the initial government
response described above. One of the most striking features of the Bill was its length and detalil
(65 sections) in which Indian Nation powers were defined precisely awdyarrAlso of
significance was the fact that it used the term "Indian Nations" rather than "Indian First Nations."
Perhaps this was in response to what was then considered to be the politically charged nature of the
claim to inherency implied by therte"First Nation." Significantly, in the preamble to the BiIll,
Indian Nations were ambiguously described as having begovseifing in the past ("were

377 M
378 |bid at 6.

379 |bid at 7 where the response refers to “"the importance of seeking concrete results at the community level."

%80 |bid where the response refers to future consultations to "ease current administrative constraints."
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selfgoverning"), but with no reference to their current capacity fgowaihment.

In short, whle the Penner Committee had called for a federal recognitiewhich in its
view would have been relatively straightforward and brief, since Indian First Nations in its view
already existed in embryo with a potentially full panoply of inherent peviratswas provided by
the federal government was a detailed act that reads more like enabling legislation than it does a
recognition act. It appears on a close reading to delegate powers instead of recognizing them and
continued to permit a considerablegree of oversight including disallowance powers as under the
currentindian Act. In addition, the source of Indian Nation power was never stated. In
retrospect, it seems clear that despite its recognition language and formag, &ile@pted to
skrt the line between true recognition and delegated authority in a way that left many unconvinced
that it was true recognition legislation.

To be recognized under Bill-82 an Indian Nation had to meet certain criteria in a written
Indian Nation constitidn setting out its membership code and procedures for appeals,
accountability, protection of individual rights, independent review of executive decisions for
fairness etc. For example, the membership code would have been required to conform to the
Charterand to all international human rights covenants to which Canada is a signatory. This
condition would likely have forcéatlian Actbands to open up their membership considerably
since thdnternational Covenant on Civil and Political Rightter whichlie Lovelace Caseas
decided against Canada would have apflidanilarly, section 15 of ti@harterin the context of
which theCorbiere Casg is proceeding would also have forced bands that may hase twish
restrict membership to be more inclusive.

As mentioned above, Bill-&2 does not appear to be unalloyed recognition legislation. In
the first place, the process proposed was skewed in favour of continuing federal control.
Recognition would haveén accorded by a "recognition panel,” all of whose seven members
would be named by the Governor in Council on the recommendation of the Minister of Indian
Affairs, subject to the requirement to consult with Indian representatives and to appoint three
Indians. The chairman, however, would be appointed by the Governor in Council. Moreover,
Bill C-52 gave the Governor in Council power to set additional recognition criteria that would
subject applicant bands to minimum population size limits, governingdhoyw\@hom the band
referendum for recognition would be held, establishing criteria that would reduce the discretion of
the recognition panel concerning when it night judge the recognition criteria to have been met, and
restricting the taxation and enforant powers of recognized Indian Nation governments.

In this same vein, the Governor in Council could prescribe "criteria relating to the
possession of a land base and evidence of viability in terms of population and economic potential.”
Thus, the fedeal government could, it seems, have restricted the exercisgovsaiment

34 See note 84upra

35 Supra note 310.
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under Bill G52 to larger, more economically developed groups on a defined land base. This
seems in retrospect to parallel in some respects the fortieen Actsection 83 rguirement that

bands be at an "advanced stage of development" before being delegated additional powers of
seltfgovernment. Moreover, despite the fact that the recognition panel was to be a court of record,
any recognition order could have been disalldwdtie Governor in Council within six months of
having been made. There were no criteria for setting such an order aside and there was no
appeal.

In the second place, it is not clear from a constitutional perspective what type of entity the
federal goumment would have recognized under the proposed process. A recognized Indian
Nation government under Bill-&2 would not have enjoyed a wide range of powers. Its
recognized legislative powers were limited to education, local taxation, service dhragyges, vo
eligibility and procedures, membership applications, punishment for minor infractions, and
ancillary matters. In the same way, an Indian Nation's recognized executive powers were limited
to land management, establishing government institutions, odynfaailities and social services,
economic development, educational facilities, and ancillary matters. These lists are not very
comprehensive. Additional powers could have been acquired through negotiated agreements with
the federal and provincial ggmments. These would clearly have been delegated federal or
provincial powers, however.

Indian Nation laws would have been subject t€tisgterand international human rights
instruments signed by Canada and could have been disallowed by therGowoancil in any
event just as band-layvs under théndian Actmay be disallowed. There were no criteria for
disallowance and no appeals. Furthermorelnidien Actwould have ceased to apply absolutely
to recognized Indian Nations only regardirggiees 32 & 33 [sale and barter of produce in the
prairies] and 88 [provincial laws of general application]. Otherwiget thieuld have continued
to apply, as would federal and provincial laws except to the extent of inconsistency with Indian
Nation corstitutions, agreements regarding additional powers, treaties etc under normal federal
paramountcy rules. The status provisions ofti@n Actwould have continued to apply in any
event, thereby allowing the federal government to control indireqalytéiméial membership of
any Indian Nations it chose to recognize. In addition, Indian lands would have continued to be
inalienable, and Indian Nation governments would have been subject to annual reporting
requirements regarding their funding.

Bill C-52 was not what tHieenner Reporhad called for, although there were many
features such as the explicit recognition criteria and the provisions for a recognition panel that may
be worth retaining in modified form in any future recognition legisfationhe Penner
Committee had called for a new relationship based on rough equality between the federal
government and the new Indian First Nation governments it proepdssdt got in response was
something less than this. Richard Bartlett commentsiregard that:

3% Recognition criteria will be discussed in more detail in Part IIl in the section entitled "Indian Status and Band
Membership."
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The Bill did not contemplate the conferment of-geernment on Indian communities. Rather,
it represented an elaboration of section 60 olrttian Act[land management}hat is,
the conferment of powers of management under fesigpalintendence and contra
transfer of the junior bureaucracy from the Department of Indian Affairs to the bands.

Substantial powers might be obtained, but only by "agreement” with the Minister and with the
approval of the Governor in Council anddjsat to such limitations as are set out in the
agreement.” Moreover any laws made pursuant to an agreement were subject to
disallowance by the Governor in Couiicil.

Bill C-52 died on the order paper in 1984 when Parliament was dissolved and was not
revived when Parliament reconvened.

(4) CreeNaskapi (of Québec) Att

This legislation arose out of the first modern land claims agreements and treaties, the
James Bay and Nbern Québec Agreemenf 1975” (JBNQA) and theéNortheastern Québec
Agreemendf 1978” (NEQA).” By these agreements, \tastts of land were ceded to the
province of Québec, extinguishing Cree and Naskapi Aboriginal title to them. Three categories of
land were created over which Cree and Naskapi people were to have differing title and interests
and descending degrees ofessdo and control over resources. Thegselérnment regime is
provided for in the land claims agreements, but in the vaguest terms as the provisions refer to

387 Bartlett, The Indian Actsupranote 93 at 33.

38 5.C. 1984, c. 46. The summary of these complex agreements andQeéiaskapi (of Québ® Act is
drawn from the following sources: Evelyn J. Peters, "Federal and Provincial Responsibilities for the Cree, Naskapi and
Inuit Under the James Bay and Northern Québec and the Northeastern Québec Agreabwigmal Peoples and
Government Respaibility, D. Hawkes ed. (Ottawa: Carleton University Press, 1989)2423 Evelyn J. Peters,
Aboriginal SelfGovernment Arrangements in CanadAboriginal Peoples and Constitutional Reforiingston:
Institute of Intergovernmental Relations, Queen's &hsity, 1987); Richard BartletSubjugation, SelManagement
and SeHGovernmentsupranote 90; Wendy Moss, "The Implementation of the James Bay and Northern Québec
Agreement,"Aboriginal Peoples and the LaB. Morse ed. (Ottawa: Carleton Universitess, 2nd ed. 1989) 6894;
Frank Cassidy and Robert Bidhdian Government: Its Meaning in Practidéctoria: Morriss Printing Company,
1989).

389 James Bay and Northern Québec Native Claims Settlemers &:t197677, c. 32.

%90 |bid, n. 5.

391 Given that the land settlement provisions are essentially identical, subsequent references shall be to the JBNQA:
James Bay and Northern Québec Agreement and Complementary Agreé@eékec: Les Publications du Québec,
1991).
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"special legislation concerning local governriferittie selfgovernment legislation is therefore
largely a function of the land claims settlement regime and is interwoven with it.

Category 1 lands refer to the lands on which the eight Cree and one Naskapi communities
are located (a total population of over 11 08fple). These lands have been set aside for their
"exclusive use and benéfit. This category is sufivided into Category 1A (Cree) andNA
(Naskapi) and 1B (Cree) and-NB(Naskapi) lands, with "bare ownershifainderlying title) of
Category 1A and 1A lands in Québec. Unlike the situation obtaining on Indian reserves
elsewhere (where the lands are held in trust for them but not owned by the bands themselves),
Category 1A ah1AN land is owned in a "proprietary sense" by provincially incorporated band
corporations. To this extent, they belong to the corporate entities although, as mentioned,
ultimate title is in the province.

However, "administration, management and ocbing vested in Canada so as to ensure
continuing federal jurisdictidh. Category 1A and 1N lands can only be ceded to the province
of Québec and then only in accordance with procedures similar to those obtaining with respect to
Indian Actland surrenders. In this vein, if the lands are disposed of in any way to-aative
person for a period in excess of five years, they will revert to provincial juriSdiegiopractical
purposes, category 1 and-llAands are, like reserve lands elsewhere, under federal jurisdiction
and (for practical purposes) inalienable to all but Indian persons.

Category 1A and N lands are governed by the inamgated bands through their
councils under th€reeNaskapi (of Québec) ActCategory 1B and 1B lands, on the other
hand, are under provincial jurisdiction and are managed by provincial municipal corporations
composed exclusively of Cree and Naskapilp€bpThus, all Category 1 lands are governed by
two sets of corporate entities. Since the Cree and Naskapi peoples all live on Category 1A and
1A-N lands respectively, the membership of the 1B and tiinicipal corporations is tlsame
as the 1A and 1A band corporations. These two sets of corporations are the successor bodies
to thelndian Actband councils that preceded them.

Category 2 lands are those immediately adjacent to category 1 lands and are governed in

%92 JBNQA s. 9, NEQASs. 7.
393 JBNQA, s.5.1.2.

394 |bid, CreeNaskapi (of Québec) Acs. 109.

3% JBNQA s. 5.1.2.

39 |bid, CreeNaskapi (of Québec) Acs. 14249.

397 JBNQA s. 5.1.13.

3% JBNQA s 10.0.1.
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the case ahe Cree by the Cree Regional Zone Council whose six person board has three Cree
members? Although under provincial jurisdiction, the JBNQA and NEQA agreements reserve
to the Cree and Naskapi peoples some exclusive harvesiisgsigvell as the right to participate

in the overall management of harvesting, tourism and fdtesiigtegory 3 lands are also under
provincial jurisdiction, being public lands, but give some exclusive trapping rights to thé Cree an
Naskapi as well as the right to participate in decisions regarding the administration and future
development of the laridl.

Cree and Naskapi resource management powers even on Category 1 lands are not
extensive. For example, existing nahgrterests as well as seashore, beds and shores of rivers
and lakes are specifically excluded from Category 1 lands no matter wheré"sitMatetver,
subsurface and forestry jurisdiction is in the proVincEaus mineral extraction and timber
cutting must conform to provincial regulations and are subject to provincial permits. In the same
way, Cree and Naskapi wildlife managemetaviay are subject to federal disallowance and to
guotas set by these gaweents?™ Category 1 lands are also subject to federal and provincial
expropriatior’”” Even the use of gravel for personal use or for earthworks etc. is subject to
provincial licens€. Although the province must obtain community consent and provide
compensation to communities where it wishes to exploit subsedaaeces, it can nonetheless
impose easements for these and other purposes including infrastructure for resource development
and transmission lin&s.

It is the category 1A lands that are governed by the Indigowaihment ingtitions
referred to in th&€€reeNaskapi Act Unlike Indian Actbands on reserves, however, on the
category 1A lands each of the nine Cree and Naskapi bands is provincially incorporated, thereby
enjoying the capacity, rights, powers and privileges afa patson, subject only to the limits in
the provisions in the land claims agreements. As a resuiiliie Actpredecessor bands have

399 JBNQA s. 11B.0.2.
400 JBNQA s. 24.

401 Ibid.

402 JBNQA s. 5.1.2.
03 JBNQA s 5.1.0.

404 CreeNaskapi (of Québec) Act 48 (5), JBNQA s. 24.5.1.

405 JBNQA s. 5.1.8 CreeNaskapi (of Québec) Acss. 118129.

%% JBNQA s. 5.1.10.

407 JIBNQA s. 5.1.7.
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ceased to exist. Thus bands as corporations have the legal sta¢$er into contracts, to sue

and be sued etc. as do American tribes unddntlien Reorganization A€t Unlike tribes

under the American legislation, though, bands do not draw up constitutions setting out their goals
and powvers. Rather, the bands operate pursuant to their objects as set oAttn the

-to act as local government;

- to use and administer band lands and resources;

- to control the disposition of land rights and interests;

- to regulate building use;

-to use and administer band moneys and assets;

- to promote the general welfare of band members;

-to set up and administer band services, programs and projects;

-to promote and preserve Cree or Naskapi culture, values and traditions.

The membership of the Cree or Naskapi bands is composed of the beneficiaries of the
JBNQA and NEQA. This is a wider group thisdian Actband members and includes Cree or
Naskapi persons ordinarily resident in the territbiyse of Cree or Naskapi ancestry recognized
by the community as a member or the adopted child of such persons, and, after the coming into
force of the agreements, their descendants and adopted minor cHildEemxmunities magt
any time direct the addition to their membership of any person born in the territory or ordinarily
resident in the territory, or any person who was not registered earlier "through inadvertence or
otherwise™ Thus, communitiesdve continuing control of this aspect of their membership in
the same way as bands undeitiogan Actthat have taken control of their membership through
band membership codes.

The Local Enrolment Committees and Enrolment Commission responsiblestorgpo
the initial membership lists have since 1977 been replaced by the Secretary General of the Registre
de la Population du Québec for purposes of maintaining, adding to or deleting from the Cree and
Naskapi Registets. Appeals a& made to a Québec Native Appeals Board (a provincial court
judge).* The Indian Actstatus provisions continue to agplyHowever, since the JBNQA and

408 Cree Naskapi (of Québec) Ass 1215.

409 See note 28upra

410 creeNaskapi(of Québec) Acts. 21.

41 JBNQA ss. 3.2.8.2.9.
“12 JBNQA s. 3.2.3.

413 JBNQA s. 3.5.3.

414 JBNQA s. 3.4.

415 creeNaskapi (of Québec) Ast 5.
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NEQA beneficiaries and band members ateoader group thamdian Actindians, Indians

who are nodndian Actbeneficiaries may reside on Category 1A anrh 1aads® and be

admitted to band membership. Nbmdian Actband members, however, do not have access to
the exemptions from tax and seizure provided ilCtleeNaskapi (of Québec) Act

A band must operate through an elected council which has power tolpagsibycertain
areas.” One of those areas is with regard to its own structure and procedures. This flexibility
allows bands to design procedures of local government more in keeping with local traditions or
practices. This is not unlike the abilityrafian Actbands to operate their band councils
according to custom. Cree and Naskapi band councils are subject to legislated guidelines
regarding meetings, procedures etc. as set out@nebaBlaskapi A¢t’ much as bands under the
Indian Ad.

Cree and Naskapi band law making powers are similar to, but broader than, those found in
thelndian Act They are more like the kinds of powers a rural municipality might have (being
specifically expressed as referring tdaihy of a local nattit§ and are heavily oriented towards
land use and management. Some of thetmabgowers are:

- access and residence on band lands;

-land zoning and land use planning;

- regulation of buildings and structures;

-local band administration and internal management;

- public health and hygiene;

- parks and recreation;

- environmental protection and prevention of pollution;

- public order and safety;

-roads and traffic regailon;

- business operations;

- alcohol prohibitiort?

-local taxation (but pursuant to Goverm€ouncil regulations);
-local expropriation for community purposes (but pursuant to Gower@amuncil regulations);
- regulation oharvesting (but subject to ministerial disallowance);

By-HJaws apply to all persons on category 1 add [ehds. Some of the Cree and

418 @ g. IBNQA s. 9.0.3CreeNaskapi (of Québec) Acs. 103 (1).

47 CreeNaskapi (of Queb® Act, s.26.

418 |bid, ss 3044.

419 creeNaskapi (of Québec) Acs. 45.

420 |bid, ss 4548.
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Naskapi byaws must be approved by the band itself and not just the band council (e.g. harvesting).
This is analogas to the situation under thedian Actfor bands elsewhere in Canada regarding
certain matters. Copies of allbws must be forwarded to the Minister of Indian Affairs.

Unlike the situation under thadian Act however, there is no general ministerial power of
disallowance.

The band corporation is accountable to band members for its financial management, but
the Minister has the power to inspect financial records and to appoint an auditaantha®
not done sd” In addition, within four months of the end of each fiscal year the band auditor
must send an audited copy of the band's financial statement to the Mihistiee. same vein, if
the Miniser forms the opinion that the band financial affairs are in serious disorder, he may
appoint an administrator until matters are rectified.

Cree band bjaw powers on Category 1A lands are supplemented to some extent by those
of the other bodies established under the JBNQA. For example, both the Cree Regional Board
of Health Services and Social Services and the Cree School Board operate under delegated
provincial authority and basically administer provincial programs in cu#ppatipriate ways.

Naskapi services are delivered directly by Québec. The Cree argue that under the JBNQA the
federal government has continuing responsibilities to them in these areas and that it cannot
abandon the field entirely to the province. Thefabview is to the contrary, namely that it need
no longer participate in the direct delivery of services but need only contribute financially to their
delivery by the provinca.

The Grand Council of the Cree is the political regional delegate of the band councils and is
the body that harmonizes the overall political views of the eight Cree communities. The Cree
Regional Authority, on the other hand, is a corporation that operatesadmihestrative body for
the Crees of the region with powers to appoint persons to other bodies set up under the JBNQA,
to consent to various arrangements and procedures under the JBNQA on behalf of the Cree
people and to coordinate and administer bandjfanms with band consent.

Funding for seljovernment purposes is provided by DIAND grants negotiated on a five
year basis, by allocations from federal programs, from funds received from the Board of
Compensation set up under the JIBNQA and NEQA to manageys received in compensation
for Cree and Naskapi lands and by the power of the band corporations to levy taxes for "local

421 CreeNaskapi (of Québec) Acs. 53(3).

422 |pid, ss 91, 93.
423 |pid, s. 94.
424 |bid, s. 100.

42> Cassidy and Bishndian Governmensupranote 388 at 149.
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purposes:™ There have been a number of problems associated with DIAND fuhdiniave

been described in the reports of the Cree Naskapi CommiSsitie. band taxation power is

limited to interests in 1A and Mlands and upon all occupants, Indian or otherwise, of Category
1 lands. Havever, these taxationlbys may not include income taxes nor resource
development taxes or royalties and are tantamount to municipal property taxes. The taxation
bydaws must also conform to any GovesineCouncil regulations.

Another important bodys the CredNaskapi Commission established underAb&to
monitor the implementation of tf@&reeNaskapi (of Québec) Aét Its mandate is to prepare
reports every two years for the Minister (who then talelesithParliament) and to receive and
investigate any inquiries or complaints made regarding implementation and to report on them with
recommendation¥. Problems with the implementation of tieeeNaskapi (of Québec) Act
must be distiguished from the wedhown and ongoing problems associated with the
implementation of the JBNQA and NEQA such as those surrounding the interpretation of many
of the operended provisions of those agreements in the area of health services, for'&xample,
well as those concerning the James Bay Il hydroelectric project and the overall constitutional and
legal status of the JIBNQA and NEGA.

The CreeNaskapi Commission has now issued four reports on the implementation of the
CreeNaskapi (of Québec) Aend has noted a number of recurring implementation problems
aside from the perennial funding issue. Training and staff development, for example, have been
problems since the outset due to the challenge posed to the "extensive rules and procedures of the
Act and the expectation that Cree personnel will follow accepted administrative practices and

4% CreeNaskapi (of Québec) Act, s. 45(1)(h).

2" The disagreements over funding began almost immediately and have been described in all of the reports. The
basic problem lies with the fact that the origishtement of Understanding of Principal Points Agreed to by the
CreeNaskapi (of Québec) Act Implementation Working Grargved at in 1984 was never approved by Treasury
Board and is therefore not seen by the federal government as binding. It providasupdating of the "base year"
funding formula for operations and maintenance in 1989 and every five years thereafter. The formula has not been
updated. The Creldaskapi Commission reported again in 1994 noting that: "the Crees are left with a fardirg
that is outdated and does not meet their present nésgsott of the Credlaskapi Commission 1994t 11.

428 CreeNaskapi (of Québec) Acs. 157.

429 |pid, s. 165.

430 Cassidy and Bishndian Governmensupranote 388 at 14852.

“1n its 1991 report, the Credaskapi Comrssion drew attention to a number of problems with the
implementation of the JBNQA, even though such issues are technically beyond its niRegateof the Credlaskapi
Commission 1994t 4556. According to the report, the federal government doesdwaysaccord to the JIBNQA the
status of a constitutionally protected treaty, and often treats the agreement as a mere contractual arrangement. The
Commission also notes a general failure of the federal government to honour its fiduciary obligaticoritetkieof the
JBNQA.
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procedures™ As a result, Cree band governments therefore sometimes operate outside the
ambit of theActin much the same way as Indian bands in other parts of Canada sometimes follow
procedures that are not sanctioned undetrib@n Act In this regard, the Commission has

called for additional funding for training and for amendments to the Act tdyspnptedures.

In the same vein, the Commission has repeatedly called for a new funding formula for Cree
government operations and for maintenance of the community infrastructure as well as for funds
for the complex land registry system called for bgc¢he

The Commission has also called for movement by both the federal and provincial
governments on justice administration since the Itinerant Court {thpritywincial court) that
serves the Cree communities is inadequate for its needs. In atitdtiens no Québec superior
court within hundreds of miles of Cree territory, thereby making ordinary civil actions extremely
difficult. In this respect, Cree communities are similar to other Indian communities in many
respects and have been calling@ontrol of their own justice processes. In terms of policing,
which is also under provincial jurisdiction, the Cree have been calling for more and better trained
Cree police officers with powers equal to those of theiCre@ counterparts. The Naskamm,
the other hand, have no police of their own and thus have no effective way to police themselves or
to enforce their community bgws.

Both the Cree and Naskapi have called attention to their growing populations and the fact
that they have seriobeusing and infrastructure needs for which they receive inadequate funding
from DIAND. They have also called for amendments taQteeNaskapi (of Québec) Adb
reduce the size of the band membership quorums requirecHaw @approval in some areas; f
removal of the requirement that only status Indians can claim the taxation exemption; for
extension of that exemption to Indian owned corporate entities; for relaxing of the requirement
that audited financial statements be sent to the Minister withiméamiths of the end of the fiscal
year; for relaxation of the exemption against seizure on category 1ANuahtid so as to
permit individuals to waive their exemptions in order to more easily obtain bank loans and
mortgages; and for band control cdde and commerce” within their communities so that all of
the local economy may be Cree and Naskapi contfGlled.

In order to facilitate amendments the Cree and Naskapi have both calletieipon t
CreeNaskapi Commission to undertake a complete review @frtreNaskapi (of Québec) At
It is interesting to note the inability of the Cree and Naskapi peoples to amend their own
selfgovenment vehicle, th€reeNaskapi (of Québec) Aawithout the assistance of Parliament
an outside body. It is ironic that in this sense the Cree and Naskapi are in a situation analogous to
that of Canada prior to 1982 when it had to go to a foreiglategisthe British Parliament, to

432 Report of the Credlaskapi Commission 1994t 21.

433 Report of the Credlaskapi Commission 1994t 5760.

43 Report of the Credlaskapi Commission 1994t 13.
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amend theBritish North America Acto respond to and correct problems in its ownggelérning
system.

In summary, th€reeNaskapi (of Québec) Aotplaces théndian Actand reduces
thereby federal power over theyda day affairs of the Cree and Naskapi communities. It does not
eliminate them, however, as there exist a number of areas that the Minister of Indian Affairs may
regulate including: local taxatidharvesting blaws?* elections? long term borrowing’ land
registry matters;band expropriation; and punishment for infringing locaHays'* Both
federal and provincial laws of general application apply oiN@s&eapi lands, but only to the
extent they are not ousted by competing provisions in the land claims agreements, or the
competing provisions, regulations andblas of the&€reeNaskapiAct** The scheme therefore
replaces the delegated federal authority unddntli@n Actwith a different species of delegated
federal authority.

Aside from the retention of tHadian Actstatus provisions, a number of protections
currently available under thedian Acthave been retained for the Cree and Naskapi peoples
covered by this legislation. For example, the interest of a Cree or Naskapi person (who is also an
"Indian” as definad thelndian Ac) in 1A and 1AN lands and any personal property situated on
it is exempt from taxatihor seizure for debt ett. This, coupled with the fact that many of the
powers and privileges dshble to "advanced" bands undertitigan Acthave been referred to
specifically and accorded to the Cree and Naskapi‘Gatetaonstrate in graphic way that the

35 |bid, s. 45 (4).

438 |bid, s. 48 (5).

**7 |bid, s. 66.

**% |bid, s. 98.

% Ibid, s. 151.

*9 |bid, s. 156.

441 bid, s. 198 (2).

42 pid, s. 3.

2 |bid, ss 187188.

4 Ibid, ss. 189193.

44> JBNQA s. 9.0.1. notes that the proposed legislation must contain the following provisions:
(c) powers of the band counaithich shall include those powers under the existing sections 28(2), 81 and 83 of the

Indian Act and all or most of the powers exercised by the Gover@ouncil under s. 73 of the Indian Act as
well as certain nogovernmental powers;

113 11z



CreeNaskapi (of Québec) A in most respects an updated version dfniiean Actrather than
a real departure from it. This view is acknowledged, but not accepted completely, by the
CreeNaskapi Commission itself in its 1991 me5o

Thus, in conclusion it can readily be seen that Cree and Naskgpiveetiment powers
under theAct might more accurately be described as powers ofcadiyaeinanagement as
opposed to setfovernment in the wider sense in which most First nations now use the term. In
many ways theindian Actpredecessors shine through, indicating that the regime thereby
established is one of Indian municipal goverriroéthe type that has always formed the heart of
federal policy. In a submission to the Royal Commission on Aboriginal Peoples the Grand
Council of the Crees (of Québec) agreed with this assessment, referri@reehzskapi (of
Québec) Acts havingransferred "certaindian Actpowers to local councils in the nine Cree
nation communities, which constitute a 'municipal’ form of local government accountable to the
Cree people themselve§:"Richard Bartlett supports this assessment:

The regime declared by the Agreements ancCtkeNaskapi Actnay be a "landmark”, as it has
been described by Keith Penner. It appears to have strongly influenetiahe
SeltGovernment Bil[Bill C-52] and theSechelt Indian Band S&€Hovernment Act The
Act does not, however, confer “selé" or "selfjovernment"”, except in the sense of
selfmanagement of a band's property and municipal government of the conifnunity.

446

Supranote 433 at 61. In discussing the many problems associated with implementiet)ttieeCreeNaskapi
Commission draws up the following list of criticisms of @eeNaskapi (of Québec) Act

That these problems are still so much a part of Cree and Naskapi life may suggest that the Crees and Naskapi do not
benefit from the full promise of seffovernment. Indeed the presence of these problems may be indications
that Cree and Naskapi expectaoof selfgovernment are not fully realizable under the present design and
content of the Creblaskapi (of Québec) Act. Critics may argue that the -Glaskapi (of Québec) Act is
nothing but a modern version of the Indian Act. The corporate desigmatime rules and procedures, the
absence of institutions such as policing and courts and the inability of the Cree and Naskapi to change the Act
appear to make Crédaskapi governments simply versions of the Indian Act administrative bodies that exist in
other Indian communities. Critics could argue further that the federal government's treatment of Cree and
Naskapi aspirations and entitlements as part of their overall burden of Native responsibilities is a denial of the
promise that the land claims agreetseand the Creblaskapi (of Québec) Act establish new relationships
with the federal government and new premises upon which the federal government's conduct towards Cree and
Naskapi communities is to be guided.

In the long run, such suggestions are undieah...
Such suggestions, however, also point to important realities which must be acknowledged.

447 Presentation to the Royal Commission on Aborigin@lpies by the Grand Council of the Crees (of Québec)
Montréal, November 18, 1993, at 11. The Grand Council submission notes in addition that the impositi@rex non

models and institutions meant that the Crees have never been able to negotiateelfagegbrament as such, but
"have tried to make the best of these institutiolisd'at 14, n. 25.

448 Bartlett, Subjugation, SelManagementupranote 90 at 49.
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(5) The Sechelt Indian Band S&bvernment A¢t

The Sechelt band in British Columbia hasgelfernment arrangements specifically
tailored to its unique circumstances that, liks¢ under th€reeNaskapi (of Québec) Achllow
the band to exercise a higher degree cfsedrnment than could be done underltician Act
These arrangements serve mainly to constitute the band and its lands as a specially empowered
municipalityand, in this sense, do not representg®iernment of the type referred to in the
Penner Reportr in the various constitutional conferences of the 1980s and 1990s. John Taylor
and Gary Paget note in this regard that "while the band has an unpreckztget=df local
autonomy it most emphatically is not fully autononitus."

The Sechelt Indian Band is the successor ténifien ActSechelt Band and has a
population of arond 700 with commercially valuable and resource rich property comprised of
2500 acres on 33 separate reserves not far from Vancouver. There are also several hundred
norHindian residents on Sechelt lands who now fall under band jurisdiction. The Selchrelt In
Band was established as agmerning community by the 198échelt Indian Band
SelfGovernment Act® The membership of the successor band is to be the same as that of the
Indian ActSechelt band, with all rights to membership that may have existed prior to the successor
band's adoption of a membership code to be protéttdd.short, the Sechelt Indian Band
membership code must respect the provisions of Bill 61985 which restored Indian status
and band membership rights to several classes of persons.

The Sechelt Indian Setovernment Acspecifically states that it is not to derogate from
any existing Aboriginal or treaty rights under section 35 Gbtis#itution Act, 1982 Thus, if
selfgovernment is ultimately found to be one of the rights protected in section 35, the Sechelt
Indian Band will not be precluded from accessing them. There is no corresponding provision in
the CreeNaskapi (of Québec) Aot in thelndian Act

Under the Sechelt Indian Band Sé&bovernment Acthe Sechelt Indian Band was
constituted as the replacement toltittan Actband™ and vested with fee simple ownership of its

449 The summary of this legislation is drawn from the following sources: Evelyn J. Pafsvsiginal
SeltGovernmentsupranote 388, 8L1; John Taylor, Gary Paget, "Federal/Provincial responsibility and the Sechelt,"
Aboriginal Peoplessupranote 388, 29844, Richard BartlettSubjugationsupranote 90; Frank Cassidy, Robert Bish,
Indian Governmensupranote 388, 13514,

450 vEaderal/Provincial Responsibility,"Aboriginal Peoplesbid at 313.
#15.C. 1986, c. 27.
42'3.10(2).

33,5,
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reserve landS. Although herefore "owned" by the Sechelt Indian Band, the Sechelt lands are
nonetheless expressly stated to fall witbimstitution Act, 1863ection 91(24) as "lands reserved
for the Indians™ so as to preserve continuing federal legislative gtinadand to maintain the
federal fiduciary obligation. Moreover, natural resources on Sechelt lands are nonetheless
regulated by federal and provincial legislation: the féddiah Oil and Gas Aaind thelndian
Reserves Mineral Resources; Aactd theprovincialBritish Columbia Indian Reserves Mineral
Resources A¢t

The Sechelt Indian Band S&hovernmenfAct also created the Sechelt Indian
Government Distri€t to have jurisdiction over Sechelt lands and to receive provincial municipal
benefits and delegated provincial municipal powers under the authority of the subsequently
enacted British Columbf&echelt Indian Government District EnablingAcfThe Sechelt
Indian Government District is the Sechelt Indian Band Council assuming a different name in
order to exercise whatever provincial powers it receives. These provincial powers, of course, must
fall withn the categories of legislative powers that the Band is able to exercise under its Sechelt
Indian Band Council laamaking authority (which will be described below). This provAxdial
also created "tax room" for the District Council by enabling thegiabauthorities to suspend
taxation of nosindian residents on Sechelt lands so that they could be taxed by the District
Council for the purpose of the services to be provided to‘them.

In terms of finances and service delivery, duhét Indian Band acquired the moneys
held in trust for it by DIAND under thindian Act™ as well as the ability to enter into negotiated
block finding arrangements with DIANDIn terms of provincial revenues, the Band and the
province have entered into what Taylor and Paget refer to as "a uniggelisepa quo
arrangement§"whereby the province withdrew from taxing-malians on Sechelt lands to allow
the Sechelt Indian Government District to levy municipal property taxes on all residents on Sechelt
lands, including (for the first time), Indians.

g, 23.

453,31,

46 Ss. 3941.

®7s.17.

458 5 B.C. 1987, c. 27 as amended, ss. 3,4.
49 |pid, s. 5.

403 32,

13, 33

462 "rederal/Provincial Responsibilitysupranote 388 at 330.
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Taxes are levied on the same basis as such taxes are levied in similar municipalities in the
overall Britsh Columbia Sunshine Coast Regional District. The proceeds are remitted by the
Sechelt to the appropriate provincial government agency or department. In exchange for coming
within the provincial tax structure, the Sechelt Indian Government Districesegedariety of
provincial municipal financial grants and other benefits. Sechelt social services are delivered in
some cases by the Sechelt Indian Band and in others through an array of service delivery methods
that often involve adjacent municipalities

Both the Sechelt Indian Band and the Sechelt Indian Government District are
corporations and therefore able to exercise all the pafernatural person including entering
into contracts, suing and being sued and, importantly, holding, pledging or disposing of property
including the Sechelt lanffs.The new entities, the Sechelt Indian Band and the Sechelt Indian
Government District operate under delegated federal and provincial authority through a band
constitution that must refer to the following matters:

- composition, tenure and terms of offafehe Sechelt Indian Band Council;

- Council election procedures;

- Council procedures and processes;

- financial accountability to the band membership;

- band membership code;

- referenda rules and procedures;

-rules and procedures for disposing ofhg&dands;

- Council legislative powers according to the classes set owdt the

- "any other matters relating to the government of the Band, its members, or SecHglt lands."

The Constitution was declared in force following a band referendum (untredigme
Referendum Regulationstifying it and Governor in Council apprd¥alAmendments to the
Constitution follow the same proced(iteThere areno provisions in théct for dissolving the
Sechelt Indian Band and revertindridian Actcontrol, although that is theoretically a possibility,
since the legislative sgdivernment arrangements are not constitutionally protected. Observing
that this neant "perpetual vulnerability” the Union of British Columbia Indian Chiefs criticized the
policy behind thé\ct shortly after its passage: "It is a creature of the senior level of government that

463 The structure of the Sechelt financing and service delivery is described in Taylor anibRbafE329336.
%% Ss. 6, 18.

43, 10.

0 s, 11,

%73, 12,
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created it and it can be limited or destroyed by its cne@toimpunity.™

Federal laws of general application apply to the band members and the lands except where
they conflict with th8echelt Indian Band Sé€lfovanment Act® In addition, thendian Act
applies to determine Indian status and to any other matter where it is not in conflict with the
Sechelt Indian Band S€kovernment Agtthe band constitution, or any laws passed by the band
under itdaw making powefS. Thus, the general taxation and seizure exemptions undécthat
continue to apply to those Sechelt Indian Band members who are also status Indians.

Provincial laws of general application apply to band membeggstgolihe terms of any
treaty, the Sechelt Indian Band S&divernment Act, any other federal act, the band constitution
or any band laws. Thus, like the Cree and Naskapi under @reeNaskapi (of Quebec) Act
and other Indian bands undsection 88 of thirdian Act the Sechelt Indian band is subject to
this legislated extension of the effect of provincial laws.

Band law making powers are similar to, but much expanded versions of,-laand by
powers under thirdian Actand focus t@ great extent on land and resource management. In
this respect they are not dissimilar to thiatwymaking powers enjoyed by Cree and Naskapi
bands under th€reeNaskapi (of Québec) ActThe Sechelt Indian Band Council law making
powers include:

- access to and residence on Sechelt lands;

-zoning and land use;

- expropriation of interests in Sechelt lands "for community purposes;"

- taxation "for local purposes;"

- administration and management of band property;

-education of band members;

- social wlfare services including "custody and placement of children of Band members;"
- health services;

- preservation and management of natural resources;

- preservation, management and control cb&aring animals, fish and game;
- public order and safety;

-road construction and maintenance and traffic regulation;

- operation of businesses, professions and trades;

- prohibition of intoxicants:

468 February 20, 1987, cited in Cassidy and Blistlian Governmensupranote 388 at 141.

49 g 37.
470 s, 35, 36.
4l g, 38.

4125 14,
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Unlike theCreeNaskapi (of Québec) Adtowever, band taxation laws need not conform
to Governor in Council regulations, nor is there Ministerial disallowance of laws dealing with
preservation, management and control cb&aring animals, fish and game.

Sechelt laws apply to all person$Sechelt lands. As already mentioned, all persons are
subject to taxation by the Sechelt District Council. To accommodate the views of the several
hundred noAndian residents on Sechelt land an advisory council has been established under the
provincialSechelt Indian Government District Enabling.’AcfThis council is not referred to in
the federalAct. Its sole purpose is to enable Aodian residents to have some input into Sechelt
District Council decisions. The advisory council was established by provincial Order in Council
in 1988 and call®f elections to it under provincial municipal law. The advisory council mandate
is to help plan and estimate the costs of the service program for the Sechelt district, to recommend
a servicing program and to receive and consider petitions regardingCBsiriotiservice
delivery.

In short, it is plain that the province is concerned thaSeahelt Indian Band members
have an effective voice in certain Sechelt District matters. This assertion is supported by the fact
that theSechelt Indian Governemt District Enabling Aetill only be in force for twenty years:
section 6 provides for its repeal on June 30, 2006 unless the Lieutenant Governor in Council
prescribes a continuation for a further period of time. This decision is to be made on tife basis
a referendum to be held in the year 2004. Taylor and Paget comment as follows on this unusual
provision:

Clearly, this clause commits the province and the band to review and evaluate the legislation after
the benefit of 20 years of experience. ig$ense, the province's approach is
experimental. In particular, this gives the Province the opportunity to consider whether
the interests of neimdian occupiers are being looked after.

The Sechelt Indian Band S€hovernment Acbffers more freedom to the Sechelt band
than it could have obtained under thdian Act The Band has much broader powers of
taxation as well as jurisdiction over child welfare and succession. Although ®stadedl
and provincial regulations regarding resources, the Sechelt Indian Band also has greater
jurisdiction over natural resources than a correspohaiian Actband would have. Moreover,
the openrtextured language allowing for band laws on "segtated to the good government of
the Band, its members or Sechelt la¥idsiay permit the future evolution of band law making
powers over wider areas. There is no similar provision Indf@n Act Importantly, there is no

473 Sechelt Indian Government District Enabling A&B.C. 1987, c. 16 as amended, s. 2. The following
description is from Taylor and Paget, "Federal/Provincial Responsibdlitpranote 388 at 3226.

474 vEederal/Provincial Responsibilityipid at 319.

4% 5. 14(1)(u).
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generaministerial power of disallowing band laws inAbis The Minister's powers are limited
to advising the Governor in Council regarding the declaration in force of the Sechelt Indian Band
Constitution and amendments t§ iand to negagiting Sechelt Indian Band block fundifg.

But this is not to say that tBechelt Indian Band Sé&lovernment Acprovides a full
range of setfoverning powers to the Sechelt Indian Band. Richard Bartlett agrees, observing that
in this rggard that "the affirmation of provincial power over the lands, and the limited ambit of the
power to tax, does not suggest thatgeefrnment' is a proper descriptitnA's in the case of the
CreeNaskapi (of QuBec) Act he believes that "selanagement” is the more appropriate t€rm.
Nonetheless, Cassidy and Bish explain why it would be wrong to dismiss it or to think that it will
not be used as a model for future-gelfernment initiatives:

The positive aspects of the Sechelt initiative should not be obscured. The Sechelt Band has
played a very significant role in determining and designing its relationship with the federal
and provincial governments. Members of the band have not losighisias aboriginal
people or as status Indians. The federal government's fiduciary obligations are
maintained. The Sechelt government has become a much more comprehensive part of
the federal system. It is no longer the anomalyriti@n Actbands ag. It is not
precariously and irregularly set in a framework that was designed only with other levels of
government in mind. To the contrary, it is securely nested in between the federal and
provincial governments. The relationship of the Sechelt go#etro its own members,
norindians, the provincial government, and the federal government has been clearly
worked out. Sechelt now has a fully operative status asmpailered federal and
provincial municipality. The Sechelt mogedn important rodel™

(6) CommunityBased Selsovernment!
The communitybased sefjovernment (CBSG) process was annoumc&€86 as one of

463511, 12,
473, 33.

478 Subjugationsupranote 90 at 60.

479 M

480 |ndian Governmensupranote 388 at 143.

81 The summary and analysis of the commubiged selfjovernment policy is based for the most part on the
author's experience in the area of Aboriginalgeifernment, conversations with persons in the federal government who
are or have been involved ielgovernment negotiations, on an official document prepared by the Department of
Indian Affairs, "CommunityBased Selovernment Negotiations," DIAND Background Document no. 2 for the Royal
Commission on Aboriginal Peoples, and on a document prepareatiicipating First Nations, "Negotiating
SelfGovernment Agreements: The Experience of First Nations Involved wG8edrnment Negotiations," (Meeting at
Kingsclear, October 1, 1992).
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two seHgovernment tracks designed to create the new relationship between the federal government
and Indian First Nations that tRenner Reportad called for. The first track was the (then)

ongoing series of first ministers' conferetE®Cs) on constitutionally entrenching an Aboriginal

right to seljovernment. The second track had as its objective to provide "practical examples" of
selfgovernment as a transitional measure on the road to the type of full and constitutionally
entrerched seljovernment that was under discussion at the FMCs.

The goal of CBSG negotiations is to develop flexible new arrangements that could be given
effect through legislation developed for the particular community or communities concerned.
Althoughnot originally negotiated within this policy framework, thg®afrnment arrangements
under theCreeNaskapi (of Québec) Aend theSechelt Indian SeBovernment Acare now
cited by the federal government as examples of "relgiglaland communigvel”
selfgovernment agreements respectively and as proof thgdveelfment can be negotiated
successfully" as practical forms of government within Cankds.probably safe to assumatth
these are precisely the types of arrangements that the federal government intends will result from
the CBSG process.

The CBSG process may be initiated by any Indian community on "lands reserved for the
Indians” within the meaning @bnstitution At 1867section 91(24) (essentially Indian bands on
reserves), or by any Indian or Inuit community holding land under a comprehensive claim
agreement. Not all communities that may wish to inmggfetiations can be accommodated,
however. Since 1988 federal policy is to limit the number of negotiations at any one time to
fifteen, exclusive of those accompanying comprehensive claim settlements. Moreover,
communities are selected for inclusiothim process on the basis of criteria imposed by the
federal government that reflect not only the desire of the community concerned but also the needs
of DIAND and its assessment of how that community is doing under current arrangements. In
short, as witBill C-52 of 1984, it appears as if the process for inclusion is weighted in favour of
bands that might, in thedian Actcontext, be described as having reached "an advanced stage of
development” as assessed by DIAND.

There is no officially announced limit to the number of individual communities that may

“82 DJAND, "Community-Based Selsovernmentibid at 5.

“83 This was the criterion for receiving additional-layv powers under section 83(1) of thelian Act R.S.C.
1970, c. 16 as it read before it was amended to delete the "advanced band" requirement.

“84 DIAND, "Community-Based SeffGovernmentsupranote 481 at 8:

The selection gbroposals for negotiation is based on a number of criteria: the commitment of the community to develop
new selfgovernment arrangements, e.g., demonstrated community support; the quality of the community's
proposal, e.g., level of detail; the overall ret@f the community in managing its affairs under existing
authorities, e.g., the community's record of financial management; and, the practical experience that new
selfgovernment arrangements, based on the proposal, could provide for other communiieparable
circumstances.
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come together for negotiation purposes since "community" and "conrtraseityare not

defined™ Thus, prior to the recent cancellation of the CBSG process, a tofdihofigh Act

bands were involved in 14 CBSG negotiations. Negotiations with another band (Sawridge) had
proceeded to the legislative drafting stage but had become stalled and may not proc&ed farther.
A further 29 bands were involved in six CBSG negotiations accompanying the negotiation of their
comprehensive land claims, with an additional four bands (from the Council of Yukon Indians)
having proceeded at tdate of writing this paper to the stage of legislative drafting of their
selfgovernment arrangements.

The entire CBSG process is to occur in five stages: (1) development by the negotiating
group or community of its framework proposal setting ouhiergketerms what it wants to achieve
through this process; (2) framework negotiations to set out respective positions in areas agreed
upon for negotiation and a schedule and work plan; (3) substantive negotiations; (4) implementing
legislation; and therg)(actual implementation. All substantive negotiations must be conducted
according to guidelines approved by cabinet in 1988, two years after the policy was originally
announced. They are as follows:

- negotiations are without prejudice to Aborigindltagaty rights (this also includes any
seltfgovernment legislation resulting from the negotiations);

- the "special relationship” between the federal government and Indian people will continue
(presumably this means the fiduciary relationship);

- negotiations and new arrangements will not alter the constitutional division of powers, but will be
within the current Canadian constitutional framework;

- the involvement of the province will be required in areas that extend beyond the present reserve
base or which involve areas where provincial legislation, regulations or standards are
currently applicable;

- new arrangements must be compatible with the established principles, jurisdictions and
institutions of government in Canada i.e. they must

- conform with theCharter
- ensure political and financial accountability by the Indian government to its membership,
-recognize rights of redress for individuals;

“85 |bid at 11: "It is left up to the iFst Nations involved to decide how they want to organize themselves, whether
individually or in groups, such as a tribal council, for the purposes aj@etrnment arrangements."

88 This latter negotiation has been complicatedhieyfact that the band (along with three others) is challenging the
membership amendments in Bilk31 of 1985 on the grounds they infringe their Aboriginal and treaty rights to control
their own membership and that they infringe section 2(d) dftizete: Twinn v. The Quee(F.C. Trial Div.).
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- new financial arrangements to supporigealernment must be within current DIAND resaurc
levels and be consistent with historic levels of funding provided to the Indian community
concerned,

- any negotiated agreements require ratification by community membership and by cabinet;

-federal laws of general application continue to apply &xtéet they do not conflict with the
legislation giving effect to the new arrangements;

- provincial laws of general application continue to apply to the extent they do not conflict with the
terms of any:

-treaty,

- the legislation giving effect to ti@ev arrangements,

- any other federal legislation, or

- a law of the Indian community passed under the authority of its new arrangements;

- the population and territory over which the Indian government will exercise jurisdictopecis su
to negotiation§.

While the federal government is careful to note that it has "no overall blueprint or model
for each seljovernment negotiation" and will therefore devedqgolicy options "in response to
concrete proposals” from negotiating communities, it is nonetheless clear from the guidelines that
there can only be one result: a community or regional municipal model based on powers delegated
from the two existing legedf government in Canada. As has been noted earlier, the municipal
model of Indian sefjovernment has been federal policy since the advent of the band council
system. Perhaps the strongest modern affirmation of this policy is to be fourthivttizean
Reportof 19677

The areas that the federal government considers as essential to any new Indian government
that will result from CBSG negotiations are:

- band legal status and capacity;

- structures and procedures of governance;
- membership;

-land and resource management;

-financial arrangements;

- application of théndian Act

- environmental assessment processes; and

“87 DIAND, "Community-Based SeHGovernmentsupranote 481 at 2@1.

88 See text at notes 28® supra
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- development of an implementation ptan.
The other areas available for negotiation are referred to in the federal policy as "optional:"

- community infrastructure and public works;

- education;

- social and welfare matters;

- justice;

-licensing, regulation and operation of business;
- taxation for local purposes;

- public order and safety;

- health and hygiene;

- wildlife management;

- management of Indian monies;

- agriculture;

- protection and management of the environment;
- succession;

- culture;

- traffic and transportation;

-access to and residence on resérve.

Although the federal policy is clear that the provinces will be invited to the bargaining table
only upon the request of all parties, it is rgapbarent that many areas cannot meaningfully be
engaged without provincial participation. The apparent choice in the matter is therefore
somewhat illusory. Justice administration has been a particularly prominent example. Despite
the 1991 federal paly announcement of financial and technical support for local community
justice pilot and demonstration projects, it has proven difficult, if not impossible, to get many of the
negotiating communities to accept such limited measures as comprising theicustice" for
purposes of these negotiations. Where there is no invitation to the province to join such
discussions, many draft agreements have large gaps waiting to be filled on a future occasion. In
other cases, the negotiating communities haamedpup separate negotiations with the provinces
and have kept the federal negotiators uninformed about them in an attempt to get as much
jurisdictional room as they can.

The CBSG policy is clear that all areas ofggelérnment jurisdiction are subject
negotiation regarding the extent of the authority that the Indian government will have. In practice
this means that negotiated arrangements may vary from negotiating group to negotiating group,
depending on the ability of the negotiators and other$abhat may have little to do with
principled consistency. In fact, one of the complaints that negotiating communities have is that

“89 DJAND, "Community-Based SelGovernment Negotiationglpranote 481 at 19.

490 M
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there is too much duplication of effort in the various negotiations since "it has become apparent
that many community pposals are similar in various areas, such as legal status and capacity and
land title managemerit."

From the beginning there has been a problem with the vagueness of the federal policy and
its relatively unprecedented nature. Moreavéook longer then anticipated to get the CBSG
negotiating process fully under way. This was partly due to the learning process that bands and
negotiators had to go through since, apart from the marginally simgarvsaiiment negotiations
in northern Québec that led to the 1984eeNaskapi (of Québec) Aatothing like this had ever
been attempted before in Canada. The delay was also partly due to the unforeseen issues that
arose during the negotiation process. Jurisdiction over waters @djaceserve offers a good
example. Resolution required extensive research into original reserve boundaries, often in the
context of the historic treaty negotiations by which the reserve was created. Moreover, community
members had to be kept abreasthef progress of negotiations at all times and this took patient
explaining.

Early in the process, federal negotiators, most of whom are not legally trained, included
language and provisions recognizing an inherent rightgd\s=liiment in anticipati that it
would become a reality through constitutional amendment. When that didn't happen, further
rounds of talks were required to delete the concept from the draft agreements. The failure of the
federal policy to speak to the inherent right ofgeglirnment continues to be a stumbling block
to progress. Negotiating communities have expressed in the strongest terms their objection to this
shortcoming in the CBSG policy: "The First Nations in the current negotiations process view any
suggestion thdtey are negotiating the delegation of Federal powers as offénsive."

Bands involved in CBSG negotiations are eligible to receive up to 1.5 million dollars for
each gbstantive set of negotiations. Such negotiations are supposed to be completed within a two
year time frame. Over 200 bands have participated in some stage of the CBSG process at one
time or another since its inceptién.To this point, around 50 million dollars has been spent to
support negotiations, but, as already mentioned, there are as yet no finalized CBSG agreements.

As the cabinet guidelines indicate, the CBSG policy does not provide for enhanced levels
of federal government funding to ggif’erning communities to allow them to take on their new
jurisdictions. Nor does the policy speak to the broader issue of @acateMalopment more
generally. Itis this aspect of the policy that most clearly demonstrates-gjoaetsatfent” is not
the most accurate term to apply to any negotiated new arrangements arrived at under the CBSG
process. In this respect the fedg@lernment is candid, noting that in fact the goals of the

*1 |bid at 16.
492 participating First Nations, "Negotiating S&bvernment,'supranote 481 at 18.

493 DIAND, "Community-Based SélGovernment Negotiationssupranote 481 at 15.

125 12t



CBSG process are somewhat modest:

While First Nations identify a viable economy as an important componenigaiveetfment, the
CBSG policy is not intended to address economic develomhneatly. Rather, the
CBSG policy assists communities to develop practical measures to increase
selfmanagement and se#fliance as part of the overall strategy of disengaging First Nations
from their dependent relationship with the federal governifient.

Participating CBSG bands have complained about several features of the federal policy,
especially the failure to recognize their inherent right @fose&lfnment and the fact that they must
deal with a government bureaucracy that dieenot perceive as responsive to commitments or
statements of principle made by more senior federal bureaucrats or pofiticidres, have also
noted that given theeed to fully inform, and obtain the consent of, the community, the short time
frames imposed by the CBSG policy are unreaffstMoreover, they also note that the federal
government negotiators often come to the table without aclE@rsistent mandate, especially in
the areas of fiscal relations, tax regimes, the involvement of provincial and territorial governments,
justice matters, and third party interests on lands under negdtiatiore fundamentallythey
also complain about what they see as the underlying federal agenda of reducing the federal
exposure to its general trust and specific treaty oblig&tions.

With regard to these problems, participating CBSG bands have made a afimber
recommendations, including having the services of a neutral third party to resolve impasses over
specific negotiation areas and to assure that the federal government is negotiating in good faith. In
this latter regard they note a problem that hasceadria other areas of fedeAdoriginal
relations, especially specific claims:

As in most federal policies, the Federal Government is the last court of appeal over its own
decisions. This is not fair or equitable. There needs to be an independeataall n
body that provides advice to the parties in situations involving conflict and disagfeement.

Despite these problems and delays, matters have now proceeded to the point where at least
two CBSG agreements are ready to be sigh@mdfa number of other are close to being

494 |bid at 14.

49 participating First Nations, "Negotiating S&bvernment,’supranote 481 at 19.
49 pid at 20.

497 |bid at 2021.

98 |bid at 21.

499 |bid at 22.
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finalized. However, another wrinkle has been added by the Liberal government's election
promise to implement the inherent right of-gelfernment and to begin by consulting bands on
how this should be done. Ths&atus of the CBSG process is somewhat unclear at the moment in
light of the federal government's negotiation policy with respect to the inherent right of
selfgovernment”

It is not clear in any event that the CBSG policy hasdi#erto deal with a major issue:
ratification of concluded sgjbvernment agreements. In many ways this is a paradigm of the
whole membership issue that reveals itself in the question, Who is the negotiating First Nation?
Although under current CBSG [y it is accepted that this is the band and all its members, on
and offreserve, in fact the band councils in most cases represent onlygberea members
since these are the "electors" undelritian Actwho put them in office and whom they see every
day™* Moreover, the practical reglithat current and future federal funding levels are based on
the number of status Indians in a band, however, militates against a band being too inclusive in this
regard. However, the issue of the relationship of status to band membership andnghielatio
to citizenship in a sejbverning Indian First Nation will be touched on in the next section of this
paper. The immediate issue confronting CBSG bands and the federal government is that of
ratification of concluded agreements.

Because of the fidiary obligation, the federal government must be careful to ensure that
all those with actionable interests in band matters are given an opportunity to participate in
seltfgovernment decisions. This is becausgeedrnment involves the transfer ofllegarests
such as lands and moneys to a new entity that will itself be under the control of a successor
governing body to the band council. @8erve band members are obviously entitled at law to
have a say in how assets in which they have an imterieshdled. Th€orbiere Casaow
seems to have put this matter beyond d&ulBut does this mean that netatus Indians who are
not nonband members but who may be connected to that band by treaty or family ancestry or
otherwig should have a say in developing any negoselfnment arrangements that will affect
band assets? If one accepts that they may be covered by the fiduciary obligation, one would likely
have to agree that they should, but current policy omits them. thEhgsue of their
"connectedness” to band assets and other band matters remains unresolved for the moment.

The federal government has no set policy in regard to who ought to regifyeselfment
agreements, preferring to rely on a flexible yardbatkdentifies "interelsblders” and which,
depending on the circumstances, allows the federal government a measure of security regarding the

0 See Indian Affairs and Northern Developméitioriginal SelfGovernment: TheGovernment of Canada's
Approach to Implementation of the Inherent Right and the Negotiation of AboriginaG&etfnment(Ottawa:
Minister of Public Works and Government Services Canada, 1995).

%1 This may be different if a band operates under a custom election process pursuant to sectiomdiani thet
that allows it to include offeserve band members.

502

Supranote 310.

127 127



potential liability of the Minister of Indian Affairs for breach of fiduciary obligation. In some

cases this na@s that the interests oftdserve band members who are only a small percentage of
the total number of band members can be discounted. In other situations, it means that there
may be pressure on a band to includeegférve members even where the braagl be opposed

to this. In all cases, the federal government is committed to ratification by voting in accordance
with Indian Actor like procedures even where bands have requested that more informal or
traditional methods (such as potlatches) be dtigtead. Given that the CBSG policy is

apparently not going forward at present, these and other related issues remain unresolved. They
will have to be overcome at some point, however. This issue will be touched on later in this
paper.

Although there is no doubt the community baseesernment process has experienced
growing pains and does not offer a full range of powers to bands, it would be wrong to dismiss it as
a complete failure. Much has been learned by federal and by cosnnegutiators that may be
of assistance in future negotiations based on a broader concepgovéseihent.” The most
important lesson to date from the community perspective appears to be the need to devote more
time, energy and resources to the filnstse of negotiatiorgevelopment of a framework
proposal. As the justice inquiry reports in particular have pointed out, many Indian communities
are socially and economically dysfunctional and suffer from high crime rates. Many are politically
"factimalized,” often along family and kinship lines. Thus the participating CBSG communities
have called for a much extended time frame for the first stage so they can engage in
communitybuilding to address some of their internal problems at the outset:

Fromthe First Nations perspective, the-gelfernment negotiations process is a process in
community; in empowering the grass roots people; in building capacity within the
community. Itis a process of fundamental social change; in building understahding an
acceptance; in encouraging individuals to take responsibility so that we can ensure
responsible government.

The selfgovernment process is about formative social change within the communities. The
exercise is a grass roots movement toward criticallwwatyrdevelopment and the quest
to return selbufficiency and wellness to the people.... This take&’time.

Another important lesson highlighted by the participating communities is the need to
address the final stage, ieTpkntation, in more realistic terms that speak to the crucial issue of
resources for seffovernment. Participating communities believe that this issue must be tackled at
the outset by gearing the whole process to implementation rather than to swidyadran
agreement. Implementation must be part of the negotiations protocol by asking the question: Is
the agreement being negotiated able to become operatibhas?mportant to recall in this

°%3 Supranote 481 at 222.

%04 |hid at 22.
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context that most CBSG bands aré amresourcach as the Cree and Naskapi (who have

received compensation for surrendering their lands) or the Sechelt. Without additional resources,
participating communities simply receive more control over funds they are now receiving from the
federalgovernment. Under current circumstances, that means that this forngoveaiment

will give them little more than what Murray Angus refers to as "the responsibility for administering

their own poverty™

In conclusion, is clear that the CBSG policy, like the policy behir@r¢éedNaskapi (of
Québec) Actind theSechelt Indian SeBovernment Actit is one of limited authoritlimited
governance structures and limited resources. It does not appear to enjoy widespread support
among Indian communities and cannot be said to have succeeded except as a learning device for
all parties. It has now apparently been abandoned bsdésalf government, although a number
of bands are still involved in negotiations as this paper was being written. Its apparent failure
coupled with the failure of the constitutional process means stalemate on the formal
seltfgovernment front. How thatgtmate can be broken remains the most important challenge
facing the federal government and Indian communities.

°% Murray Angus,And The Last Shall Be FirsNative Policy in an Era of Cutback§oronto: NC Press Ltd.,
1991) at 33.
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(7) Bill G31 Of 1985°
Bill C-31 dealt with a number of issues, most particularly those surrounding Indian status
and band membership. Onetbie primary thrusts of these amendments torttien Actwas to
devolve to bands the power to control their own membership and to pass the neckssaity by
supplement this new power. From this vantage point-Bilwas sefovernment legislation,
abeit of a rather limited type that will be described in more detail below, and for that reason is
included in this portion of the paper.

On April 17 1982 th€€anadian Charter of Rights and Freedbatwame part of the
supreme law of Canada with theead\of theConstitution Act, 1982 In order to allow the
federal and provincial governments time to bring their legislation into conformity with its
requirements, section 15, the equality provision, did not become operative until April 17, 1985.
The Indian Actwould have been greatly affected by section 15. In June that ye&iBill C
was given Royal Assent (and given retroactive force as from April 17, 1985). It amended the
Indian Actto accomplish three primary purposes:

- to eliminate the discrimatory effects of the status and band membership provision&Act;the

1o reinstate several classes of persons (primarily women and their children) who had lost Indian
status or been enfranchised over the years; and

- to permit bands to take contrdllmand membership by drawing up membership codes.

Indian status was to remain in the hands of the federal government, however. It remains
there, primarily for fiscal reasons: the federal government needs to know how many people it will
have constituihal responsibility for; and it needs to be able to control those numbers by limiting
access to Indian status.

(i) "legal" Indians

The distinction between what the editors offékex Cohen's Handbook of Federal Indian
Lawrefer to as Indians in an "ethnological” sense (Indians by virtue of racial ancestry) and Indians
in a "legal" sense (Indians by virtue of recognition in law &% kasljecome a welstablished
one in Canadian law that eflected in the terms "netatus” and "status” Indian respectively. As
discussed in the historical examination presented earlier, the distinction between status and
nonstatus Indians evolved through the gradual imposition by the colonial and laaér feder
government of legal standards whereby racial ancestry, membership in an Indian community, and
a subjective sense of being "Indian” were no longer dispositive of the issue of whether or not a

%% This portion of the paper is based to a considerable extent on the comprehensive legal and historical analysis of
the effect of théndian Actand its legislative precursors on Indian women provided by the RCAP Womens' Policy Team
in chapter 4 of their pimy paper of June 30, 1994. The conclusions of the writer do not differ in any significant way
from those of the RCAP Womens' Team.

507

Supranote 51 at 19.

130 13C



person was an "Indian" for official purposes. Recognilieaw and subsequent registration of a
person as an Indian reflected the Victorian moral standards of the nineteenth century, favouring
maleness and patrilineal descent.

Thus, and to briefly review the historical record in this regard, in amendmeratisuto |
land protection legislation in Lower Canada in 1851, for the first time;ladnmm man who
married an Indian woman was denied membership in the woman's band and with it the right to
reside on reserve. The right of the Indian wife and her chitdrdyat marriage to band
membership was not affected, thotfghA nonindian woman who married an Indian man faced
no barrier to membership in the band.

Six years later the first enfranchisement legislatioGrélaeial Cidization Act became
law in both Canadas. Any male Indian who met the qualifications for enfranchisement could do
so. His wife and children were automatically enfranchised with him, but, unlike him, they
received no allotment of reserve land upon beifigquechised. If he died, the widowed wife
would not receive a life estate in his allotted lands unless there were no children of the’marriage.

In 1869, theGradual Enfranchisement Aabntinued the enfranchisement provisions
described above and added to them by providing that an enfranchised man could draw up a will
leaving his land to his childrebut not to his wife. This legislation also went farther than
previous mixed marriadgegislation in terms of the consequences for Indian status. Henceforth
when an Indian woman married a Hadian man, not only would he be denied Indian status and
band membership, she and any children of the marriage would also lose theirs. In Wletnsame
if an Indian woman married an Indian man from another band, she and any children of the
marriage lost membership in her band and became members of his. Moreover, no matter what
band an Indian woman might be a member of, after 1869 she could rnatherte election.

These provisions were carried forward into thelficsan Actin 1876.

Amendments to thindian Actin 1884 permitted any male Indian holding reserve land by
location ticket to draw up a will. etould bequeath his property to anyone in his family,
including his wife. However, in order for her to receive anything she had to have been living with
him at his death and to be "of good moral character" as determined by federal atithorities.
Further amendments in 1920 transferred to the Superintendent General the band council power to
decide whether Indian women who "married out” would continue to receive their entitlements to
treaty annuity and band moneys distrdng or whether they would receive a lump sum

%8 See note 64upra
%9 See text at note 78upra
*10 See text at note 94upra

*11 Seetext at note 147%upra
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settlement?

The 1951 revision of thadian Actwent farther in attempting to sever completely the
connection between Indian women who married out and their reserve ciiesiiinRather
than allow Indian women who had married out (and lost status thereby), but had then been
deserted or widowed by their nlmdian husband to regain Indian status and band membership in
their original communigs, it was decided to provide for their involuntary enfranchisement upon
marriage. Although no provision was made for the children of such mixed marriages until later,
they were enfranchised too.

(ii) Pressure for Reform

As a result of these andated provisions, by 1985 thmlian Actstatus provisions had
become what Imai, Logan and Stein describe as a "mishmash of nonsensical, ethnocentric and
sexist rules:” The manifest unfairness of these rules had led to many legal challenges, some
successful, that had drawn adverse publicity to their discriminatory nature both domestically and
internationally” The Lavell and Bedard Ca$as already been descritiédTwo Indian women
who had lost status automatically upon marryindgnwans argued that they had been
discriminated against contrary to the guarantee of equality before the law in section 1(b) of the
Canadian Bill of Rights A bare majority of the Sugme Court held against them on the basis
that there was no impermissible discrimination. The reasoning is not convincing and smacks of a
policy decision to save thelian Actin its entirety from being overturned on equality grounds.

Mr. Justice Pigedior the dissenting minority in the earlybones Caskad perceived
the threat posed to thedian Actby theBill of Rights noting that full application of the equality
provision would mean a "virtual suppression of federal legislation over fidvatiical scientist
lan Greene has concluded with respect to the subsdcmesit and Bedard Cadeat "[i]t seems
likely that the Court had buckled under the strain of continued worry over the possible
abandonment of legislative suprematy."

%12 See text at note 18dupra
513 See text at notes 2B6.

*14 Shin Imai, Katherine Logan, Gary Steihoriginal Law HandbookToronto: Carswell, 1993) at 123.

*1> The challenges tohé notion of special Indian status posed by these court cases are described by Douglas
Sanders in "The Renewal of Indian StatusEquality Rightssupranote 42.

%16 See note 2Gupra

*1” R.v. Drybonessupranote 20 at 304. In fact, in the separate cadsasfc v. Davey1973] 3 O.R. 677, Mr.
Justice Osler of the Supreme Court of Ontario had ruled (a®@8pthat thdndian Actas a whole was contrary to the

Bill of Rights.

*18 |an GreeneThe Charter of Right§Toronto: James Lorimer and Company, 1989) at 29.
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Upon the request of Indian Affairs Minister Chrétien and as a result of the strenuous
urging of the national status Indian organizationgatiedl Caséwhich Mrs. Lavelhad won on
appeal to the Federal Court) was appealed by the federal government to the Supreme Court of
Canada. The National Indian Brotherhood intervened on the side of the federal government
while a number of smaller Aboriginal womens' organizatiorte@hitive Council of Canada
intervened on the side of Mrs. Lavell and Mrs. Bedard. Despite the Supreme Court ruling
upholding marrying out provision in former section 12(1)(b) dhth@n Act the controversies
generated by this case animated pudmudsion of sex discrimination in thdian Actand
generated strong pressure for reform.

Additional reform pressures were added byLtheelace Casa 1981°° Canada was
criticized by the Human Rights Committee (established pursuant to the International Covenant on
Civil and Political Rights to which Canada is a signatory). UndepttbeaDProtocol to the
Covenant, individual complaints may be brought to the Comffiitt€ae Covenants one of the
documents that influenced the development oCtharterand it contains many human rights
provisions similar t€harterprotections. The Huran Rights Committee took dead aim at
section 12(1)(b) and found it to unjustifiably deny Sandra Lovelace her right under section 27 of
the Covenantis a member of an ethnic minority to enjoy her culture and language in community
with other members of heahd? The Committee did not find the loss of status attendant upon
her marrying out to be reasonable or necessary to preserve the identity of the Tobique Band.

The reform presures building on the federal government resulted in the announcement in

°19 See note 84supra The case is discussed in A. Bayefsky, "The Human Rights Committeéhe Case of
Sandra Lovelace," (1982) Zan. Year Book Int'l Lav244.

520 The Covenantand theOptional Protocokntered into force in Canada on August 19, 1976. The Human Rights
Committee established under tBevenantis not a cour rather it has been described by Martin Dixdaxtbook on
International Law{London, Blackstone Press, 1990) as follows (at2283

This Committee is made up of 18 individuals elected from among the contracting parties, but they do not formally
repregnt their states. Reports submitted to the Committee should indicate the measures undertaken to
implement the terms of the Covenant and there may be limited-etassnation of a state representative.
However, the Committee is reluctant, and some wardde, not empowered, to identify particular malefactors
or to criticise the conduct of states too severely. It sees its function as supervisory rather than investigatory....
the Committee does not act in a judicial capacity and state parties to theoPcattnot be compelled to
provide information or make representations. Moreover, even if the Committee makes a determination that a
breach of the Covenant has occurred, this is not binding on the state, although publication of the award ...may
go a longway to ensuring that a state does carry it out.

*21 Section 27 reads as follows:
In those states in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be

denied the right, in community with the other members of their group, to enjoy thedutiure, to profess and
practice their own religion, or to use their own language.
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June 1980 by the Minister of Indian Affairs, John Munro, that the federal government would
suspend the operation of the sections ofittelealing with loss of status on marrying“daind

the "double mother" ruté. That there were mixed feelings about these provisions among Indian
bands is shown by the fact that, three years later, only 41 bands had requested suspension of the
former provisia and only 105 had requested suspension of thefatter.

In 1982, the parliamentary Standing Committee on Indian Affairs and Northern
Development (the Pmer Committee) was handed the issue by the same Minister. The Penner
Committee was anxious to proceed to the issue of Indiggoselhment and so it delegated the
sex discrimination issue to its Sonmittee on Indian Women and the Indian Act whickdhe
hearings that lasted only five days. The Penner Committee then adoptee-tivaraiitee
report without change, issuing its report on September 20, 1982. While generally calling for fairer
treatment for Indian women and their children through speeifendments to thiedian Act it
also called for greater band control of membership, albeit in accord with international cévenants.
In this way, it seemed to concede continuing federal control over Indian status questions while
introducing a separation between Indian status and band membership.

The Penner Committee returned to this theme in its report on Indiageseafnment the
next year, recommending a "two tier" approach where there would be a general list of status Indians
eligible for federal benefits, and individual Indian First Nation membership liBitee two would
not necessarily have coincided. Thus status would have remained under federal government
control, with Indian First Nation citizenship under Indian control. However, this proposal, had it
been adopted, might have perpetuated the mempeatiblems under the curreAct where
substantial numbers of persons are simply unable to reside on their home reserves because of
housing shortages, related s@tionomic problems and the related unwillingness of band councils
to introduce new members their communities.

Bill C47 of 1984 followed. It would have added an estimated 70,000 persons to existing
band lists” This have greatly added to fedesglenditures for Indians and would likely also have
disrupted internal band politics and social relations in many reserve communities across Canada.
When introduced for first reading there were just under nine days left in the parliamentary sitting.

2.5 12(1)(b).

23 12(1)(a)(iv).

%24 Reported in Sanders, "The Renewal of Indian StatuStjirality Rightssupranote 42 at 549.

%% Standing Committee on Indian Affairs and Northern Developnidimiites of Proceedings and Evidendst
sess., 32ndParl., 198881-82, Issue no. 58. The recommendations of the Committee are set out in chapter 4 of the
policy paper by the RCAP Womens' Team.

526 See text at note 34dypra

%27 sanders, "The Renewal of Indian Special Staffguality Rightssupranote 42 at 550.
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After modifying the bill in response to criticisms, it was reintroduced by the government on the last
sitting day prior to recessing for the summer break. Although passed by the House of Commons,
it was not passed by the Senate and died when the Liberahgaveralled the election later that
summer.

Bill C47 was relatively prescriptive in that it retained the connectioririalite Act
between Indian status and band membership that the two Penner Committee reports had
recommended against. There wastha provision for band control of its own membership. In
this vein, residency rights for Hodian spouses would also have remained under federal, and not
band, control. In order to avoid "dilution” of the blood line, BAV®@vould have imposed a
minimum onequarter Indian blood quantum for Indian status and band membership in the
future, and would have required the grandchildren of reinstated persons to have had a 50% Indian
blood quantum to retain status and band membership. Obviously, this exeiidhposed
higher blood quantum requirements on the descendants of reinstated or "new status" persons than
on the descendants of "old status" persons. Since most of the reinstated persons would have been
Indian women (and their children) who had logtustéhrough marrying out in the first place, it is
evident that Bill €7 was simply attempting to postpone for two generations the discriminatory
double standard that it was designed to remedy.

Moreover, it seems intellectually dishonest to impose blamatum requirements in the
twentieth century, after so many years of contact between Indian andiaompopulations.
Canada has never used a pure blood quantum approach; rather, it has used a "kinship" approach
based on descent through the male lingetermine which persons were to be recognized as
Indian for federal purposes. Sanders notes that this creates a paradox (to add to the long line of
paradoxes already referred to throughout this paper): "The paradox results from using a racial term
- Indian-to signify a group which is not limited by blood crit&riahe kinship approach requires
some Indian blood quantum, since kinship and descent imply Indian ancestry, but has never been
predicated on blood quantum agBu If it had been, the mixdxdood children of Indian women
who married out would have been recognized as Indian along with thédlmodedhildren of
Indian men who married neimdian women.

By the time the Indian Register was drawn up beginnir®pin the confusion between
"ethnological” and "legal" Indians had become complete. Many ethnological Indians with relatively
"pure” blood lines were never included on this list, and many were subsequently excluded for
reasons having little to do witle thpurity” of their Indian bloodline. In fact, there are many
communities of status Indians with large numbers of members who could not now meet an strict
ethnological onquarter Indian blood standard. Despite being 100% legal status Indian, they are

%% Douglas Sanders, "The Bill of Rights and Indian Status," Vol. 7 Nmitersity of British Columbia Law
Review81 at 94. Seven possible approaches to determining who has been asubhthio be recognized as "Indian”
are set out and discussed in Morse and Giokas, "Do the Mgtigénote 16 at 124. They are: (i) blood quantum;
(i) kinship; (iii) culture, lifestyle or belief; (iv) acceptance by an Aboriginal group; (v) acknoetedgt as Aboriginal
by the dominant society;(vi) charter designation; (vii)-&tghtification.
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ethnologically of mixed Indian and némdian ancestry. In this regard, Sanders comments that
"mixed blood peoples were not excluded from Indian status when membership lists were first
prepared and could not now be excluded from Indian status withoutgtivgimdiarreserve
communities of at least half their populatitrifbwever, as will be seen, BilBC of 1985 has
reintroduced a disguised blood quantum approach in its distinction between those who reacquire
Indian status under subsection 6(1) ofitlikan Actand those who reacquire it under subsection
6(2).

Bill C-31 is extremely complex and has produced a number of anomalies based on the
division of status Indians into the two categories mentioned above. While it did correct some of
the prescriptieness and shortcomings of BH T it is not clear that it has resolved the issues for
which it was devised. Nor is it clear that it has clarified the issue of who the real "Indians" are.
"The overall situation is more confused than ever" accordimgifd.ogan and Steiffi.

(iii) Bill C-31: Indian Status

Subsection 6(1)(a) of thedian Actrecognizes that all those persons who were already
registered or entitled to registration as "Indians" when3ilc&@me into force on April 17, 1985
will continue to have Indian status. These are the "old status" Indians, those who were status
Indiansunder the old rules. In addition, subsection 6(1)(b) recognizes that anyone who is a
member of a group that is declared to be a band undéndiza Actafter April 17, 1985 will also
have status. There have been no new bands created sinteH®@dyer, and the effect of this
latter provision is minimal. Subsections 6(1)(c)(d)(e) and (f) and (2) register a number of
subcategories of persons people who had earlier lost or been denied status through operat
thelndian Act These are the "new status” Indians. Subsection 6(1)(f) and (2) also serve to define
who will be a status Indian in future.

Without going into the details, subsection 6(1) registers those who lost or were denied
status as a rdsof:

- the "double mother" rule;

- having married a ndmdian man;

%2 Douglas Sanders, "Prior Claims: Aboriginal People in the Constitution of Canada” in S.M. Beck and I. Bernier
eds.,Canada and the New Constitution: The Unfinished Agel@al (Montréal: Institute for Research on Public
Policy, 1983) 227 at 255.

530 Aboriginal Law Handbooksupranote 514 at 124.

%31 The Conne River Micmac community of Newfoundland was declared to be a band under the name Miawpukek
Band on June 28, 1984 by order in council. Other bands "created" after that date have been constituted from already
existing bands using the Minister'swer in this regard under s. 17 of timelian Act Thus, for example, the Woodland
Cree (157 persons) separated from the Lubicon Lake Band and were recognized as a separate band by order in council
in 1989 under this provision. They settled their portibtihe Lubicon Lake land claim in 1991.
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- having been the legitimate or illegitimate child of dndban man whose wife or partner was
Indian at the time of birth;

- enfranchisement, voluntary and involuntary; and
- the first generation children of the above.

The overall effect of these amendments, aside from the reinstatements, was that no one
would henceforth gain or lose status through marriage -Indiam women who gained status
through marriage prior to 1986l nonetheless retain their acquired status. Enfranchisement as a
concept was entirely abolishedere is now no way for a status Indian to renounce status. Status
may yet be lost as a result of marriage, however, since it is clear under thes tlest fal status
to be passed on, marriages must produce children who fit into the definition section for status in
section 6. Since there is no difference in this respect between status Indian men and women, the
visible sex discrimination that wasaduiiee of the prd 985 rules has been removed.

The major complications arise in the rules for conferring status in the future as a result of
the distinction between those persons falling into subsections 6(1) and those who fall into
subsection 6(2). Bsection 6(1)(f) registers all those perbotisof whose parents (living or
dead) were registered or entitled to be registered aitdersubsection 6(1) or (2). Subsection
6(2) registers the child afie parent (living or dead) who was registereshtitled to registration
underonly subsection 6(1). As will be illustrated below, this will usually be the child of an Indian
woman who married out prior to the 1985 amendments. The differences between 6(1) and 6(2)
status Indians lies in their relata®lities to pass that status on to future generation and it is here
where the effects of the prior discrimination are felt.

Thus, for the grandchildren of the present generation of "old status" or "new status" Indians,
the manner in which one's pareatsl grandparents acquired status will be important determinants
of whether they will have status themselves. The net result of the new rules is that by the third
generation, the effects of the 6(1)/6(2) distinction will be most clearly felt. Thegalagriam
shows how transmission of status works under these catégories:

1/6(1) marries 6(1) 2/ 6(1) marries 6(2)
I I
child is 6(1) child is 6(1)

3/ 6(1) marries noindian
I

°32 This example is drawn from the explanatory materials prepared by the Native Womens' Association of Canada,
"Guide to Bill G31: An Explanation of the 1985 Amendments to théaimd\ct," at 13.
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child is 6(2)

4/ 6(2) marries 6(2) 5/ 6(2) marries noindian
I I
child is 6(1) child is nonindian

Thus, it is clear that the children of a 6(2) parent are penalized immediately if the 6(2)
parent marries out, while the children of 6(1) parents aré nbwus, wiom the children marry
will be crucial in determining whether status will be passed on to future generations, since there is a
definite disadvantage to falling into the 6(2) category. If one assumes for the sake of example, that
a status Indian brother ahds status Indian sister both marry +hotians, the example becomes
clearer. The children of the sister who married out prior to the 1985 amendments will be "new
status” since they all fall into the 6(2) category at the outset because they walamméyplasnt
(their mother) who was registered or entitled to registration undef3&ill The children of the
brother who married out prior to the 1985 amendments will be "old status" because both their
parents already had status on April 17, 1985. y Wik therefore be 6(1)s and will start off with an
advantage over their similarly situated 6(2) cousins in terms of status transmission.

But, it must be recalled, this has nothing to do with actual blood quantum, since the 6(1)
and 6(2) children disssed above will have exactly the same ethnological Indian blood quantum.
They will each have one ethnological Indian parent and orethoalogical Indian parent. The
legal fiction whereby the children of the status Indian man who married out rdvtitethe
children of the status Indian woman who married out did not, is at the root of it. Thus, the effect
of the prel1985 discriminatory status rules continue to discriminate against Indian women, but the
effects are simply postponed to the subsetgenerations unless the 6(2) child marries someone
within the 6(1)/6(2) categories.

There is another and related anomaly in the new rules with respect to how illegitimate
children are treated. In 1983 the supreme court heltairtin v. Chapmaii that the illegitimate
child of a status Indian man and a #iodian woman would also have status. The illegitimate
children of a status Indian woman and a-maiian would not, however. Although the child of
the latter union wihow have status, it will be "new status" as a 6(2), while the child of the former
union will be "old status" as a 6(1). Some Indian communities surveyed during the DIAND
Lands, Revenues and Trusts review have maintained that as a resthihologicalndian
children adopted by "old status” Indians (and therefore 6(1)s) have greater rights than children of

°3 That is why Ovide Mercredi, for example, a "6(2) new status" Indian and national chief of the status Indian
organization, the Assembly of First Nations, having married dmdian woman cannot pass that status on to his child
of that marriage.

°3411983] 1 S.C.R. 365.
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Indian ancestry reinstated or registered under BIC In short, children witimo Indian blood
whatsoever will have greater rights to pass on Indian status than children who may have a high
Indian blood quantum.

Another problem lies in the unequal treatment of members of the same family. For
example, in an "old status" famiiere a nodndian wife gained status through marriage to a
status Indian man, if the husband enfranchised under tH®@¥%erules she and any children of
the marriage would also have been enfranchised. Under tH©fbsules, the husband and
those chdren would have regained their Indian status under s. 6(1)(d). Those children would
therefore be 6(1)s. The ndmdian wife, however, would not regain Indian status under the 1985
rules because section 7(1)(a) specifically bars women who had gasedlgtdirough marriage
under former section 11(i)(f) from regaining their status if they had lost it prior to the 1985
amendments. Nonetheless, any children born to her and her husband during the period when the
family was without Indian status would ¢yadian status. However, unlike the children born
prior to enfranchisement, the latern children would be firsime registrants. Moreover, since
only one of their parents (the father) is registrable under th&9@stules, they would be 6(2)s.
Thus, siblings could have different abilities in law to pass on status, despite being from the same
family and with exactly the same ethnological Indian ancestry.

It is plain that the new rules are ingenious and exceedingly complex. The many problems
asociated with their implementation have been documented by the RCAP Womens' Team and
will not be repeated here except to note that the financial and other aid necessary for existing
bands to be able to accommodate the new registrations undeBBitiaot been forthcoming.

DIAND notes that at the end of 1992, 160,592 persons had applied for reinstatement and that
83,797 had been returned to status or had been registered for the fitst time.

Bands are left, therefore, with little incentive to admit these potential new members to their
reserve communities and so most are listed on thanmigister, but without a reserve
community to go back to. Thus, tRenner Repontecommendation regarding separating the
"general list" of status Indians from "Indian First Nation" citiZ8reghpears to have beerobhght
at least partially into operation. In summary of the new status rules 3 Bilt 8eems safe to
conclude that the "mishmash of nonsensical, ethnocentric and sexist rules" to which Imai, Logan
and Stein have referred continue only partialljedba

This conclusion is reinforced when one recalls that Bl Gid not reinstate everyone
who arguably ought to have Indian status, since it dealt only with the discriminatory rules that have
been described. There are many other persons in Cahdbaian blood" who are still unable

%35 | ands, Revenues and Trusts Revisupranote 1 at 1385.

%3 DIAND, "Identification and Registration of Indian And ihiPeople," Background Document No. 6 to the
Royal Commission on Aboriginal Peoples, June 1993, at 9.

%37 See text at note 34dypra
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to register as "Indians" under ltidian Act They await their turn to acquire official recognition
as status Indians and can only hope that if their turn for registration arrives, the lessons from the
mess creately Bill G31 will have been learned by the federal government.

(iv) Bill G31: Band Membership

Under the prel985 rules, status and band membership went hand in hand.-3BikI€o
changed the band membership rules initiokan Actby separating stest from band membership
so that one may now have status without band membership or band membership without status.
Bill C-31 grants automatic band membership to some classes of status Indians, but not to others.
Subject to what the bands do with regalthhd membership codes, eight classes of persons have
automatic band membership while another five classes of persons have conditional band
membership®

A band may now take control ofawn membership from DIAND by following the
procedures set out in Bill-&L. These procedures call for a band membership code that respects
the rights of those reinstated persons with acquired rights to membership prior to the band taking
control of its mmbership. A band membership code must be adopted by a vote of the band
electors (which need not, but may, includeesiérve members if the band council so desires).

The band membership code takes effect from the date that notice is sent to the minister,
who must approve it if it is in proper form. That date could be anytime aftet3Rik@ered
into force on April 17, 1985. Those with an automatic right to bantbership to a particular
band will be members if they have been reinstated to status prior to the date the band takes control
of its membership. If they are reinstated to status after that date, they must then apply to the band
for membership, since thadian Actrules will no longer apply and their automatic right will no
longer be operative.

%% The eight classes are:
- "old status" band members i.e. those already on alisaipdior to April 17, 1985;
- "new band" members i.e. members of groups declared to be bands after April 17, 1985;
- persons regaining status under BHBC who lost or were denied it due to:
- the double mother rule,
- marriage to a neindian,
- illegitimate children of an Indian mother and +hodian father,
- involuntary enfranchisement due to marriage to alndian, and
- any children involuntarily enfranchised due to the involuntary enfranchisement of the mother
- children born after April 171985 both of whose parents are members of the same band.

The five classes are:
- anyone enfranchised voluntarily;
- anyone enfranchised involuntarily for living outside Canada without permission for more than five years;
- anyone enfranchised involuntgifor acquiring a university degree, or becoming a doctor, lawyer or clergyman;
- a child whose parents belong to different bands;
- a child, only one of whose parents is, or was, entitled to be a member of a band.
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Persons with conditional band membership, however, had to wait two years before knowing
whether they would become members of a particular b&iHC-31 gave bands until June 28,
1987 to adopt band membership codes that might exclude conditional members. If a band had
not done so by that date, then conditional members became band members automatically on that
date if they had been reinstatedtatus prior to then.

There is no requirement that band membership codes be published or otherwise made
available for inspection, although they can be obtained by application under thé&éedssaio
Information Act™ A bill to require publication was put forward in 1988 but died on the order
paper when Parliament was dissolved in T9B8s therebre not easy to get information about
band membership codes.

Band membership codes are as problematic as the status rules. They do not deal with
every person who has Indian status. For example, those on-1¥8pr&eneral List of Indians
without a bad affiliation are not provided for. There were about 100 persons on that list prior to
Bill C-31. Such persons have no right to band membership, automatic or conditional, and must
therefore apply to the council of a particular band for membership.

In addition, the only appeals from band decisions regarding membership are to whatever
review mechanism the band has set up under the membership code. The only judicial review of
band decisions is for failure to follow the dictates of 8ill G on genetaonstitutional law
principles. What this means is that unfairness may be built into the system so long as the
formalities of Bill G31 are followed. For this reason, the possibility that a band may wish to
replicate the discriminatory features of tree]}985 status and band membership rules cannot be
discounted.

From this perspective, what the amendments in Bill Bave done is to transform the
guestion of band membership from one of federal control and sexual discrimination to one of
Indian contrd and sexual discrimination. This assessment is borne out to some extent by a recent
study commissioned by the Assembly of First Nations of the population impacts-8iBillGE
the 236 bands that had taken control of their membership, 49 had ad@rtdxkrehip codes that
adopted théndian Actstatus provisions. A further 97 had codes based on eligibility based on a
specified blood quantum as such (normally 50%) or on the requirement that both parents have
Indian blood. Only 90 had codes based oglsiparent eligibility criterfa.

This puts the issue of membershiimly in the hands of the band council governments
and removes it to some extent from public view since most bands are small, rural and removed

%39 R.S.C. 1985, c. A, asconfirmed inTwinn v. Canad4§1987] 3 F.C. 368 (F.C.T.D.).
>4 Related in Woodwardyative Law supranote 20 at 40.

*41 Stewart Clatworthy and Anthony Smith, "Population Implications of the 1985 Amendments to the Indian Act:
Final Report," prepared for the Assembly of First Nations, December 1992.
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from the daily scrutiny of the press. In a contest between Indigowsaiiment powers and sex
discriminatia, it is not clear that the rights of individual women will be protected by the federal
government or by the courts, since to do so might conceivably be considered to be interfering with
the general trend in favour of Indian ggi¥ernment. In this regarthe American case ofanta

Clara Pueblo v. Martin&zmay be instructive and may offer an indicative of how Canadian courts
might deal with Indian womens' rights in such a contest.

In the Martinezdecision, the adult children &dlia Martinez, whose husband was Navajo,
were disqualified from membership in the Santa Clara Pueblo under a tribal membership
ordinance that denied membership to the children of women (but not to the children of men) who
married outside the tribe. JuMartinez and one of her children sued the pueblo, alleging sexual
discrimination. The United States federal courts took jurisdiction under the equal protection of
law provision of thindian Civil Rights Act

At trial, the judge applied a balandest, finding that the tribal ordinance was a custom of
long date to which he felt bound to defer. Judgement was granted for the pueblo on the basis that
it was best suited to arrive at the proper balance of interests between pueblo cultural vaues and th
protection of individual rights under timelian Civil Rights Act’ On appeal, the court also
applied a balancing test and found the opposite: the ordinance was of more modern origin and
therefore not entitled to the same judidefierence. The balance was struck by the Court in
favour of Julia Martinez and her daughter and the trial decision was réversedSupreme
Court avoided the merits and decided on narrower procedural grounds. It refused to interfere
because tribal sovereign immunity as exinatitutional sefoverning entities meant that such
issue were for the tribal, not the federal, cdartiecide.

Evidently, théMartinez Cases not in any way determinative of how such an issue would be
handled in Canada. In American constitutional theory tribes are not bound by U.S. constitutional
strictures, having never ratified the Constitutohb&ing neither states nor federal territories or
agencies. They are only bound by Congressional legislation that applies to them, explicitly or
implicitly, and by state legislation that Congress allows to apply in the absence of federal regulation
of aparticular ared’ The issue of whether and to what extent Indians in this country are within or
outside he Canadian constitutional framework remains to be determined. Nonetheless, the
Martinez Caseffers a hint about how the superior courts might choose to deal with band or
Indian first nation sex discrimination issues in this country should they ansspproximately
similar context.

542

Supranote 18.
%43 402 F. supp. 5.
%44 540 F. 2nd 1039.

>4 Congress in theory could preempt the application of any or all state legislation under its plenary power over
Indian tribes. See notestipra
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As the U.S. Supreme Court didMuartinez,Canadian courts might choose to return an
issue arising out of a band membership code that on its tliseriminatory to whatever Indian
controlled forum will exist in the future under whatevegegrnment regime eventually emerges
in Canada. This is not a prospect towards which large numbers of Indian women in Canada look
forward with anticipationNor is bringing such issues into the wider Canadian court system a
prospect that the federal government necessarily regards with enthusiasm. To do so would bring
into sharp relief two competing paradigms that have never been reconciled in the Usested Stat
after more than 150 years of tribal-gelfernment. A contest between Indian sovereignty and the
liberal democratic values inherent in the notion of sexual equalityraatchied partners in
current legal thinking in both countries. This probleanig exacerbated in Canada by the
attachment of an actionable fiduciary obligation to the assets that loss of membership will deny to
persons excluded from membership. The intertwining of these issues will pose an enormous
challenge in the sgJbvernmencontext in the future.
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Part II: Selected Provisions of the Indian Act
E. THE INDIAN ACT: INTRODUCTION

In the General Introduction in Part A of this paper it was noted that, in the view of former
Indian Affairs Minister Tom Siddon, "real change" is impossible undedthe Act™ This is a
widely held and long standing view that has been substantiated in the public hearings held by
RCAP over the yeal’s.The reasons for this are many, but maguramarized as resulting from
the fact that for over a century, thdian Actitself has been the dominating influence on issues
vital to Indians such as personal identity, culture, political powers and economic status.

The Indian Actwas the point of departure for all attempts by the dominant Canadian
society to variously protect, civilize, assimilate, reform and otherwise make Indians over into an
image consistent with colonial and Canadian social ideals at any particular pereod Nbt
analysis of possibilities for reform and transition fronmttian Actcan ignore the fact that, to an
extent that few wish to admit, Indians and modern First Nation life have been at least partially
made over in this way. Ironically, no anslgan ignore the fact that theian Actcontinues to
be a vital defining element in Indian identity, culture, political power and economic status.
Dosman sums it up well in the context of the prairie provinces:

The life of an Indian was never isolafienn all contacts with white society, only fnmost He
was numbered and rationed, and closely watched. He could do almost nothing without
the permission of the Indian agent: buy or sell; slaughter cattle; be educated; drink or
travel. While every pers®mf whatever background relates to his primary group of family
and peers, his community and the outside world, Indians have an exceptional balance, or
rather imbalance, among these levels. The outside world, the Indian Affairs framework,
not only determmed the Indian's income, living conditions, education and mobility; it also
made every attempt to shape his culture and personality. It is for this reason that a study
of Canadian Indians must start, not with "culture," or the "culture of povertyt that wi
institutions that dominated him and the society that destroyétl him.

Evidently, the primary institutions referred to above are those that hageceomater the
aegis of thindian Act For purposes of the following discussion and analysis, a framework that
focuses on three aspects ofltidian Actand the policies underlying Hits antiquated,
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Supranote 1.

%47 See e.g.Framing the Issues: Overview of the First Rog@ttawa: Royal Commission on Aboriginal Peoples,
1992) at 480; Exploring the Options: Overview of the Third Rouf@ttawa: Supply and Services Canada, 1993) at
41-43; andToward Reconciliation: Overview of the Fourth Rou@ttawa: Supply and Services Canada, 1994) at
60-62.

*%8 Edgar Dosmarindians: The Urban Dilemn{@ oronto: McClelland and Stewart Ltd., 1972) at 13.




inconsistent and confusing natuvell be employe in an effort to lay bare some of the reasons
why thelndian Actis an unappealing and ultimately limiting vehicle of reform. However, by the
same token, it should also become apparent that leavimgligne Actand its legacy behind may
prove to be adglitically and legally daunting proposition without the most elaborate, secure and
legally binding assurances to First Nations that its protections will be retained.

(a) Antiquated and Paternalistic

The Indian Actis in general an antiquated and patetavehicle. It finds its conceptual
basis almost entirely in nineteenth century philosophies, policies and presumptions. The net
result is a legislated image of Indians as wards of the state or as minors unable to manage their own
affairs without eghsive supervision and assistance. The 1876 "Annual Report of the Department
of the Interior” cited earlier in this paper reflects this view in the starkest terms where it noted that
"...our Indian legislation generally rests on the principle that thgimé®are to be kept in a
condition of tutelage and treated as wards or children of thé“state."

In keeping with this view, many amendments were passed over the years bestowing an ever
increasing number of powers over almostsgécts of Indian life on reserves on the
Superintendent General (the Minister of Indian Affairs). Thus, the modern versionnafidime
Act contains no less than 87 provisions granting the Minister of Indian Affairs a full range of
administrative, quajsidicial and legislative powers in all important &€Hse Minister thus has a
role to play in registration of "Indians" and band membership; electiavss bgstates; Indian
moneys and land management and resource development. There are, in addition, 25 provisions
providing the Governor in Council witharious powers including wide regulatiwaking
authority”™

In short, there is no area of life under thdian Actthat is untouched by the hand of
norHindian officials. Many RCAP intervenors have commented that tlikeesgavernmental
powers over First Nation communities have robbed them of their origimeligetfe, noting, for
example, that thimdian Act"has hindered the development of our peofflelhd "has bred a
feeling of helplessne&s."

In retrospect it seems clear that ltthdian Actregime has created a galfilling prophecy
or vicious cycle: as the degree of ministerial control increasadémtally over the years, reserve
communities gradually became more and more dependent éweithad its structures for their
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Supranote 102.

%50 Woodward Native Law supranote 20 at 158.

%! hid, listed at 153158.

%52 Framing the Issuesupranote 547 at 22.

%53 Exploring the Optiongbid at 32 per Greer Atkinson.
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functioning and their finances, thereby justifying the demeaning vision of Indians oirideanon
bureaucrats and politiciaw#io had imposed it on them in the first place. This has not only
permitted noAndian society to maintain an image of Indians as dependent wards, it has also
facilitated what one modern chief refers to as getting Indians "to accept the negative views that
whites have of theri'"

However, dispensing with the acknowledged paternalismAwttheay not be easy in light
of the attachment since 1984 of an epeded andegally enforceable fiduciary obligation on the
Minister in many situatioris.This makes it difficult for the Minister to withdraw easily from the
affairs of Indian bands. This is especially sofgared, with regard to the large numbers of
offreserve band members whose interests might not be adequately protected if bands assumed full
control of many areas now governed byAitte In this respect there have been calls for an even
greater degred ederal control over bands that have pursued membership and residency policies,
for example, that in the view of the National Action Committee on the Status of Women have left
many persons reinstated to status and membership undef3gillsGut out frm their Native
communities and ... almost as disadvantaged as they were Before."

(b) Inconsistency

To its antiquated and paternalistic nature must be added a second reason why the current
Indian Actcannot support real change: it is not consistent in its approach to the many areas that it
attempts toegulate. The band council system is a good example. In this regard Richard Bartlett
underlines "[t]he inconsistency of a policy conferring all control on the Superintendent General
and yet seeking to encouragegaiernment..’”. Thus, in the moderindian Actband councils
are provided with a long list ofHlayv powers under section 81. All are subject to ministerial
disallowance, however, and to being overridden Governor in Council regulademsaation 73
in many of the same areas covered by the balaavigowers. If a measure of autonomy was the
intention of the section 814w powers, it may easily be thwarted by the overlapping section 73
regulatiormaking powers.

%> Chief Oscar Lathlin of The Pasypranote 85.

°% |In Guerin v. R, supranote 24 former Supreme Court of Canada Chief Justice Dickson articulated a broad
standard of enforceable camd that he describes (at 385) as being "in the nature of a private law duty" despite the fact
that the Crown normally exercises only public law duties. Moreover, even where the discretion that is the hallmark of
the existence of a fiduciary relationskismarrowed, he is clear (at 387) that "[a] fiduciary obligation will not, of course,
be eliminated by the imposition of conditions that have the effect of restricting the fiduciary's discretion." The Dickson
judgment was subsequently affirmed by the €ouR. v. Sparrowsupranote 25 as being the correct statement of the
fiduciary principles applicable in Canadian Aboriginal law.

%6 Exploring the Optionsupranote 547 at 42. See also the concerns and criticisms of Aboriginal womens' groups
(at page 33) noting, among other things, a distrusteofdirent Indian leadership.

57 The Indian Actof Canadasupranote 93 at 4.
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In this vein, thelective band council systestill imposable by the Minister under section
74 -seems to be at odds with fostering the social and political cohesion necessary to make effective
use of even the limited sectionlémy powers. The resultant factionalisfirst Nation
communities that sees political and kinship groups struggle to attain control of band government in
many bands is a recipe for impasse in the reform area. Sto:lo Chief Clarence Pennier cogently
supported this assessment during one round offR@Mlic hearings as follows:

Once elected, a similar situation typically arises within Council. Instead of working to build
consensus, Chiefs and Councillors frequently divide along family lines and seek to block
each other's initiatives while promotimgir own. In a standard thrpersons Band
Council, the Chief and at least one Councillor normally owe their support to a single family
block. These two can then work independently of the other Councillor whose support is
not really required to passmhCouncil Resolutiors.

The Assembly of First Nations has been particularly vocal in its criticism of this aspect of
theIndian Act noting in its submission to RCAP that the band cosystiém "has severely
undermined our traditional governing systems and attacked our consensus form of denibcracy...".
A good example of this is the imposition of the band council system®x thations of
Brantford in 19247 Ovide Mercredi refers to the elective band council system as "the ten second
model of democracy, since it gives us input at the ballot box for a total of about ten seconds every
few years:™

This originalindian Actinconsistency has carried over into the entire Indian
selfgovernment policy arenaading Professor Douglas Sanders to criticize current federal
initiatives in the area as being largely "incoh&tdrte' evolution of Indian seffovernment
policy will be discussed below.

%8 RCAP Public Hearings, Kelowna, B.C.,-98-16 32 at p. 62.

%9 Reported inToward Reconciliatiorsupranote 547 at 61.

%0 See note 17Gupra

%51 Ovide Mercredi and Mary Ellen Turpeh The Rapids: Navigating the Future of First Natigfsronto:
Penguin Books Canada 1993) at 90.

%52 Notes taken by the writer from a presentation made by Professor Sanders at a 1992 Canadian Bar Association
continuing legal educatio symposium, "Constitutional Entrenchment of Aboriginal -Saiffernment." Professor
Sanders saw the sg@bvernment process as incoherent due to the diversity of approaches and lack of overall
coordination among thentndian Act Sechelt Indian Band SeBovernment Act CreeNaskapi Act Community
Based SelfGovernment; Alternative Funding Arrangements; Kamloops Tax Amendments plus the ongoing land
claims and constitutional negotiations. The fact of 633 potentially sovereign First Nations onlyo attas t
understandable sense of loss of control experienced by the bureaucracy and the resultant slow progress and abundance of
caution. For a short description of the incoherency of past and current federal Indignvesgifnent policy, see John
Giokas, ‘Aboriginal SelfGovernment: Its Déja Vu All Over Again”, Vol. 3, NoThe Nationa(October, 1994) 2:30.
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Another example dhdian Actinconsistency lies in the separation ofdnditatus from
band membership and band residency rights. The federal government amended the status
provisions through Bill @1 of 1985 and by 1992 had added nearly 84,000 people to the Indian
Registel”” For a variety of reasons often connected to band funding and infrastructure issues,
bands that control their band membership have either not added these people to thair,lists,
where they were added by operation of law, have not accorded residency rights to these new band
members. Thus, these people remain in a sort of legal limbo, recognized as "Indian" and often
even as &nd members, but with no Indian band community to which to return.

In this vein, the Native Council of Canada in its presentation to RCAP has referred to "the
new category of bandless Indians" who are, in effect, "internal r&fufyresihtention behind
Bill C-31 was to restore the integrity of bands as communities encompassing the majority of
recognized Indians it has succeeded only in emphasizing the extent tadidmcActbands
cannot yet claim that distinction. The variety of categories of "Indians" has been increased, but
without bringing a resolution to the area of who ought to be recognized as an Indian and included
within recognized Indian communities since, as Wendy Mossvels'[tlhere are now-3C"
Indians and "regular” Indians, section 6(1) Indians and section 6(2) Indians, status Indians with
band membership and status Indians without band membership, and band members with and
without Indian statuS:"Another unintended consequence may also ¥e irtroduced new
sources of friction within existing First Nation communities as a‘fesult.

(c) Confusing and Incomplete
A third problem with théndian Actis that it is both confusing and replete with gaps. Its
ambiguity and tompleteness regarding the many matters with which it attempts to deal cause
frustration and lead to practices outside the framework bfdiaa Actas bands try to cope with
the demands of modern economic and political life within its structure.

The reserve timber regime offers a good example of its confusing nature in the economic
sphere. Under one section the Governor in Council may make regulations authorizing the
Minister to grant licences to cut timber on surrendered or on reservé&’laAdsther subsection

%53 DIAND, Identification and Registration of diten and Inuit Peoplsupranote 536.
%54 Where they took conttef their membership lists prior to June 2, 1987.

%% Reported irExploring the Optionssupranote 547 at 43.

°% Wendy Moss!'Indigenous Selfovernment in Canada and Sexual Inequality Undemtitian Act Resolving
Conflicts Between Collective and Individual Rights," Vol. 15, NQueen's Law Journdlr9 (Fall, 1990) 279 at 287.

567 M

%8 5. 57(a). Timber may be cut on reserve lands (as opposed to surrendered lands) under this subsection only with
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of that same provision authorizes further regulations to penalize on summary c¢viubiotins
imprisonment or a fine of $100) the failure to observe the timber cutting redtlatomever,
another provision in a different part of thet penalizes anyone on summary conviction (3 months
imprisonment or a fine of $500) hemoves timber from a reserve without the written
authorization of the Ministéf.It is not clear how these two provisions relate to each other.

A good example of a major gap in At is its failure to deal with treaties except fer th
minor reference to payment of treaty moneys to Indians or Indian bands in section 72. As will be
recalled, the firdhdian Actas such was passed in 1876 during a particularly active period in
Canadian history when the "numbered treaties" were besneddanto with Indian nations that
were subsequently brought within Awe*™ This legislative gap in thedian Acthas not stopped
some courts from restting treaty benefits to status Indians, howevprecedent that the federal
government follows in order to limit its Indian expenditures and responsiBilities.

A good example of a minor gap is the provision in section 69 authorizing a band to
"control, manage and expend" its revenue moneys. However, the provision does not permit a
band to actuallgollectits own revenue mogs. Moreover, the authority is granted to the band
and not to its governing organ, the band council. DIAND will thus collect the moneys for the
bands and release it to them upon the issuance of a band council resolution despite the wording of
theAct’™ In practice, DIAND supervision is often minimal and, despite the absence of any legal
authority under théct, many bands do collect revenue moneys directly from leasegsspaiii

(d) Repeal or Reform
The sheer number of problems with tineian Actmake the idea of repealing it an

the consent of the band, however.
%93, 57(d).
570 5. 93.

>"1 Following Imperial policy and the earlier precedent of the Robinson treaties, the federal government entered
into treaties 1 and 2 in the summer of 1871, with treaties73following between 1873 and 1877. The final treaties, 8
to 11, were made between 1899 and 1921. The Canadian government has never formally endedntia&imiggaty
process (as was done in the United States, for example, in 1871) and the most regast afxtihe negotiation of a
document in the classic "treaty" manner occurred in 1956 with an adhesion to treaty 6 by the Saulteaux Indian Band of
Saskatchewan: note 4&jpra

2 R, v. Laprise[1978] 6 W.W.R. (Sask. C.A.). This is a much criticized decision. V@esdward,supranote
20 at 14.

°"3 Lands, Revenues and Trusts Review: Phase |l Rejiprianote 1 at 40.

574 |bid at 49.
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attractive one. There has certainly been no shortage of criticismAdfdheng the various

rounds of RCAP hearings. There has been no consensus, though, about how to move out of it
and what it ought to be replaced with. In fact, there have been very few concrete
recommendations at all. Part of the explanation for thig lies many paradoxes posed by the
Indian Actand its origins that have been noted throughout this paper.

The central paradox for purposes of reform is described by Sally Weaver as "the century
old ambiguity that Indians have felt aboutiggan Act- their resentment of its constraints and
yet their dependence on it for the special rights provideds the review of post war Indian
policy reform initiatives has shown, Indian representaavesiever spoken with one voice
regarding the merits of repealing lildian Act nor have they advanced a widely held position
regarding potential amendments or processes for opting out of it. This problem was noted early
on in the RCAP hearings procedsere "strong support for abolishingltitean Act' was
observed, but with "no consensus on what might be done to replace it, if ahything."

One of RCAP's contributions to the national constitutional ddReatimers in
Confederationhas outlined in a general way the historic failure of the federal government to
protectindian rights where it notes, for example, that "treaties were honoured by Canadian
governments as much in the breach as in the observdhée practice, this meant that the
Indian Actwith its limited protections for an ever decreasing spectrum of the overall Aboriginal
population in Canada was, until the advent o€trestitution Act, 1982he only tangible symbol
of Aboriginalspecial status and rights. George Manual has descrildadi#imeActin this regard
as something of a mixed blessing.

The main value of the Act from our view was that it was the one legal protection of our lands, and
spelled out the basic rights and/iieges of living on a reserve. But it also included a price
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tag’

That Indians did not wish to see tnéian Actrepealed without some
guarantees of their historic rights was borne out by the joint parliamentary committee hearings of

575 Making Canadian Indian policgupranote 4 at 19.

5% Eraming the Issuesupranote 547 at 23. InExploring the Optionsbid, similar sentiments were expresgat]
41):

Aboriginal intervenors were almost uniformly critical of thadian Act and of the federal administration of its
responsibilities for Aboriginal peoples.

No support was expressed for thdian Actin its present form. Some intervenors simply wanted to get rid of it.

>"" Royal Commission on Aboriginal PeopldéZartners in Confederatiq®ttawa: Supply and Services Canada,
1993) at 26.

578 The Fourth Worldsupranote 280, at 123.
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194648 and 195%1 and by the response to the 196fikd White Paper termination exercise.
Harold Cardinal expressed it well in a passage cited eathex paper: "We would rather live in
bondage under thiedian Actthan surrender our sacred righitslidian Affairs Minister Ron
Irwin has sometimes heard similar messages in his more recent round of imosswithtreserve
communities across Candta.

Related to the ambiguity expressed by Indian people tdvedrtlian Actis the evident
fact that the forms through which reserve communities have attempted to maintain their internal
political cohesion are not necessarily traditional ones. As the earlier analysis in this paper has
shown, often they are structsiend processes forced upon Indians through the civilizing and
assimilating measures making up historic Indian policy. Band council government is a good
example, as vividly illustrated by the following observation frdtiattborn Report

If we say thahe traders invented a new kind of Indian intermediary, the trading wkietn also
say that the government invented still anotier government chiefs well as an
institution called the band council through which its affairs with the Indrersandled™

The process of substituting commercially acceptable leaders for traditional ones also
occurred in the United Stat&s.

Thus, in Canada and in the United States, a new power structure was created in reserve
communities that often led to conflict between traditional leadership and the new leaders. In both
countries this in turn has led to a factionalism that continuegjteephany communities. Some

57 The Unjust Societysupranote 324.

%80 gSee, for example, Doug Small, "Straight Talk, High Hopes, No Hoopla", Vol. 3, No. 7, OctoberTt#94
National16 at 18 where the author notes that recently at the Algonquin community at Lac Simon tQeidiidster
"had endured a lecture on the ... virtues ofitictan Act' and "had been told that the ... Indian Affairs department he's
working to abolish is 'a guardian angel' to Indians."

%81 Hawthorn Reporisupranote 5 at 177 (vol 2).

%82 The effect of the imposition of the "trading chief' on traditional Indian government is underlined by the
following statement by Wiliam Warren, an early observer of such matters and himself abhoxedOjibway
descendant of the traders [William W. WanrHistory of the Ojibway PeopléSt. Paul: Minnesota Historical Society
Press, 1984) at 39¥]:

At the treaty of Fond du Lac [in 1826], the United States commissioners recognized the chiefs of the Ojibways, by
distributing medals amongst them, the sifevhich were in accordance with their degree of rank. Sufficient
care was not taken in this rather delicate operation, to carry out the pure civil polity of the tribe. Too much
attention was paid to the recommendation of interested traders who \iishldtbst hunters to be rewarded by
being made chiefs....

From this time may be dated the commencement of innovations which have entirely broken up the civil polity of the
Ojibways.
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groups in Indian communities have clearly prospered under the new political structures. In the
Canadian context Boldt refers to the "political and economic favouritism" by which "compliant
Indian families" were rewarded witbager opportunities for social and political advanceffent.

In the United States, where the process has a longer history, there is now a comparative wealth of
literature showing a similar "divide and conquer" approach to more traditional tribal governing
structuresind the emergence of competing power structures dependent on support from the
federal and state governmetits.

Dosman contends in the Canadian cehtkat the modern consequence of these historic
Canadian Indian policies is as follows:

... Indian administration since the establishment of the reserves has permitted a small elite of
nuclear families to thrive, while allowing the vast majority timt&irdkmiserable
dependent existence based on extended kinship relationships. A deep wedge therefore
was drawn between the leading families and the majority of Indians within reserve
boundaries. There were other divisions as well, but the most profasitidexcleavage
between "leaders" who allied themselves with the Indian administration, and their less
fortunate followers:

%83 Boldt, Surviving As Indianssupranote 39 at 120. He summarizes the process as follows:

The process of transforming the traditional Indian leadership system into a ruling class systempbedfirst contact
with Canadian government officials...[who] exploited the absence of formal political organization in Indian
communities by following a practice of political and economic favouritism towards leading Indian families
who were willing toally themselves with the government. Government officials would subvert the traditional
system of leadership by channelling essential goods and services to bands/tribes through such compliant Indian
families, thus empowering them to disproportionatelyefiethemselves and their kinfolk and followers.

%% See e.g. John Ehlélrail of Tears: The Rise and Fall of the Cherokee Nafidew York: Anchor
Books/Doubleday, 1988); William Hagalmdian Police and Judgesupranote 129; Vine Deloria Jr. (eddmerican
Indian Policy in the Twentieth Centusupranote 18.

In a study prepared for the Royal Commission on Aboriginal Peoples Russell Barsh confirms this in the
specific context of théndian Reorganization Adh "Aboriginal SelfGovernment in the United States: A Qualitative
Political Analysis (June, 1992) as follows at 6:

The IRA did more than standardize tribal political structures and regularize the administrative relationships betwee
tribal governments and the federal government. It further concentrated pitiweethe Indian community, in
the hands of Indians who could read and write and remain on good terms with Federal bureaucrats. Some IRA
councils were taken over by succebdiudian businesspeople who had money to invest in gifts and
campaigning, while others were dominated by former Indian Office employees and landless or unemployed
Indians, who secured their power by restricting or nationalizing private Indian farmingingoc fishing. In
either case, control of the tribal council became a new way of consolidating or redistributing Indian power and
resources, swiftly undermining what remained of traditional political mechanisms.

%85 |ndians: The Urban Dilemmaupranote 548 at 567.
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This has led to modern charges that the governing structure onesemves is dominated
by an "élite group" that is unresponsive to the wishes of the broader community, a theme that will
be explored later in this paper. Clearly, however, there have been many positive changes in attitude
and rhetoric in official circles iacent years, often coupled with the increasing move to devolution
of Indian service delivery to bands and other measures to enhancegbeeselhg capacity of
First Nation communities. Nonetheless it seems fair to say that Canada is still iryaentheva
situation of "internal colonialism" described by the authorsleéttiorn Reporhearly thirty
years agd. A precipitous rush to a new relationship of greater equality without adequate
transition measures seems from this perspective to be asgiited as the historic policies of
civilization and assimilation that have produced the current situatioraes@rgnd bitterness.

Support for a gradual transition is provided by not only by history and logic, but also by
testimony and submissions to RCAP during its rounds of hearings. In this regard, the following
RCAP summary from the third round of hearirgytypical:

No support was expressed for thdian Actin its present form. Some intervenors simply wanted
to be rid of it.

The more common view was that thdian Actshould be phased out, but not overnight.
Intervenors suggested that the Act be replaced by a treaty relationship; that it be dismantled
according to a timetable agreed with Aboriginal peoples; that a separate federal department
be set up to deal with tigerests of offeserve Aboriginal people because they are largely
excluded from théndian Act that the Act be replaced by a national treaty; and that the
Indian Actbe changed to accommodate regional differences sought by Aboriginal peoples
in different parts of Canadd.

Unfortunately, beyond general statements such as those above, there are few practical
suggestions in the testimony or submissions regarding reform or transition. The chaltenge will
to design a transition procedure that takes account not only of the expressed preferences of Indian
people themselves, but also conforms to whatever theory of Aborigipaveeifent becomes
widely accepted in Canada. Needless to say, such aypeosdtalso have to conform to fiscal
and political realities. That being said, it is appropriate to examine the current version of the
Indian Act

F. PROVISIONS OF THE CURRENT INDIAN ACT
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Supranote 290.

587 Exploring the Optionssupranote 547 at 41.
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(1) Indian Status and Band Membership
The status and mermbship provisions of tHadian Acthave already been discussed
earlier and will not be described again here except to note that this is an area where DIAND
exercises a number of powers. For example, under the Minister's authority, DIAND performs
the folbwing functions:

- defines "Indian" in sections 6 and 7, thereby determining who will be eligible for federal benefits
under theAct and in other federal policy contexts;

- maintains an Indian register of registered/status Indians under sectionl asa vegister of
band members under section 8;

- allows bands to assume control of their membership register under section 10, subject to a
majority vote of the "electdfsand

- under section 14.2 deals with protests regarding the Indian register and bdnd osiy those
lists maintained by DIAND under section 8. Lists controlled and maintained by bands
under section 10 are supposed to have their own protest and appkahisms buily in.

(a) Individualistic Philosophy
There are a number of general features of this part tfidien Actthat merit comment.
In the first place, and as Wendy Moss notes, "the right to be registered as an 'Indian’ is a right
pertaining to individual3:"Thus, the théndian Actadopts an essentially individualistic approach
to those who fall within its ambit, despite its focus on group privileges and benefits in various
sections.

The Indian Actis based on the definitions in section 2 of "Indian,” "band," and "reserve."
An "Indian" is someone who is registered or entitlbd tegistered as an "Indian.” It is significant
that an "Indian," the essential subject matter and rationale for this legislation, is defined in the first
instance as an individual and not as a member of a group. As will be seen below, the group (band)
is defined as an assemblage of individual Indians and not afe&irsati community as such.
This individualistic philosophy is to be contrasted with the approach in the United States in the
Indian Reorganization Aof 1934

19. The term "Indian" ased in this Act shall include all persons of Indian descent who are
members of any recognized Indian tribe now under Federal jurisdiction, and all persons
who are descendants of such members who were, on June 1, 1934, residing within the
present boundargeof any Indian reservation, and shall further include all other persons of
onehalf or more Indian blood. For purposes of this Act, Eskimos and other Aboriginal
peoples of Alaska shall be considered "Indidns".

°% Those band members normally resident on reserve pursuant to s. 77.

°%9 Supranote 566 at 298.

*% Supranote 27, s. 479.
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The focus on individuals is only the third criterion in the American definition, with the first
two focusing on tribal membership and descent from tribal members. In the United States, tribal
membership decisions are for the tribe, and not the fedeshgoent, to make. (In Canada,
until 1985, band membership decisions were for the federal government, not the band, to make).
Thus, while théndian Reorganization Adtke thelndian Act is a recognition act, its focus is
firstly on the recognition di¢ group and only secondarily on the recognition of the individual
members.

The Indian Actis equally a recognition act. However, its focus is on those individuals
entitled to be recognized as Indians and to accede to the rights and privileged taciactian"
individuals. Two of those rights and privileges are to live in a recognized community (band) of
other individuals who are recognized as Indian on lands recognized as being reserved (reserves) for
individuals recognized as Indian.

In keepng with this perspective, "band" is defined in section 2 as a "lookilyndf and
not as, for example, a successor entity to the "several Nations or Tribes of Indians" referred to in
theRoyal Proclamation of 176 1763, those nations or tribes deddvho they were and who
their members were and these decisions were respected by the British Imperial authorities under a
policy of recognition that respected the capacity of an Aboriginal nation to define itsdelf and to
enter into relations with otherfsgefining entitieS. With the shift in relative military powers,
however, came the imposition on Indian entities of individualistic and liberal values via the
civilizing and assimilation policiesd#bed earlier. In short, the ascendant Imperial and colonial
authorities applied a policy of recognition based on objective factors such as blood quantum or
kinship as determined through the male line, thereby denying to Aboriginal nations their former
capacity to setfefine.

Nor has Bill G31 of 1985 fundamentally altered things. Indian status and band
membership have been separated for purposes of bands taking control of membership*decisions.
The separationf status from band membership does not alter the basic focu\ct tme
individuals as opposed to collectivities. In short, frormthen Actperspective, the individual
precedes the groua notion more in keeping with the liberal and contractaahies of
non-Aboriginal cultures:

%91 For a review of the distinction between the declaratory and constitutive theories of recognition, see John Giokas,
"Domestic Recognition in the United States and Canada: Possible Implications in Light of "Partners in Confederat
and Suggestions for Further Inquiry and Discussion," September 30, 1994.

%92 Recognizing that this may lead to awkward situationpractice, section 4.1 of thet allows band members
who are not status Indians under the status rules in subsections 6(1) and 6(2) to nonetheless be deemed status Indians for
the purposes of other provisions underltigian Actthat might otherwisbe frustrated. When one recalls that "status"
is itself a legal fiction, it becomes clear that the section 4.1 deeming provision is a legal fiction grafted on to another
legal fiction. And who says government lawyers have no imagination?

%3 |n the same way, the municipal model of Indian government reflected by the elective band council voting system
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One of the ironic aspects of this individualistic focus dhth@n Acthas been its
adoption by those who have benefitted from it over the y&atas Indians resident on reserve
andtheir national organization, the Assembly of First Nations. While this may be understandable,
given the tremendous centrifugal pressures exerted by the federal government on First Nation
communities, the net effect in modern times has been to impegeanmhg Aboriginal peoples.
Ovide Mercredi comments in this regard as follows:

What is especially hurtful about the Indian Act is that, while we did not make it, nor have we ever
consented to it, it has served to divide our peoples. We sometimeolihg imdian
Act definitions and categories in our own assessments of people and politics. This is one
of the legacies of coloniali§t.

One final point to note in connection with the individualistic focus éfdths that while
recognition of new bands is possible, it too is based on the identity of the individuals who will
comprise the band. Under section 17 the Minister may amalgaxrsiiieg bands or "constitute
new bands." However, in the latter case the new band will only be constituted from existing band
lists or from the Indian Register. In short, only if the individual members of a potential new band
are already recognizedheit as band members or as status Indians will the Minister exercise this
power. This is thus not a true group recognition policy, but is, to the contrary, reflective of the
individual orientation of thimdian Act

One band that has been constitutedis way in recent years is the Woodland Cree Band
of Alberta. Itis a breakaway group from the Lubicon Band and it was constituted as a separate
band under section 17 in 1989. Two years later it accepted a federal settlement offer for its
portion of theLubicon claim area. While the federal government was moved in this instance to
exercise its "recognition” power in this regard, its motivation appears in retrospect to be somewhat
suspect. As Dickason puts it, in accepting its settlement packag&9a1uljw]hat the
Woodland Cree gave up in return was not announced; what was clear was that the department's
policy of dividing and conquering was workirig...".

(b) Federal Control of Indian Recognition Policy
A second feature of this part of thelian Actworthy of note is its statement in section 4
that it applies only to "an Indian" and specifically does not apply to "the race of aborigines
commonly referred tas Inuit.” This disclaimer is necessary to counter the 1939 Supreme Court

of "fifty per cent plus one" majority government rather than traditional Aboriginal consensusrde@giag models is
yet another manifestation of that philosophy.

%% |n The Rapidssupranote 561 at 88.

%% DickasonCanada's First Nationsupranote 29 at 392.
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decision irRe Eskim@® confirming that Inuit were indeed "Indians" within the meaning of section
91(24) of theConstitution Act, 186@&nd therefore amenable feederal Indian legislation and
policies. Thus, despite the judicial recognition of Inuit as "Indians” for constitutional purposes,
successive federal governments have restricteulizuwe Actto the other "group of aborigines,”
namely, ethnological Indts.

However, as described earlier, not all ethnological Indians have been accorded official
recognition as "legal Indians." Logic would seem to demand that Indian status somehow be
accorded with Indian racial descent and culture. But that is not ¢he lcathis vein and as has
been noted earlier, there is no necessary connection between Indian status and Indian blood or
culture, despite the adoption of the statushtatus distinction even by Indian people themselves.
Many commentators have notedrasch, including Dosman, who states unequivocally that "the
pure blood Indian exists only in fictich."

The difficulty of eliminating the fiction to which Dosman refers accounts for the other
categries of "nosstatus Indian" and "Metis" that exist separate from that of "Indian" under the
Indian Act There is no necessary scientific or constitutional justification for restricting
recognition in the way that has been done. It is and always hagbeepolicy decision related
more to administrative convenience and an official desire to restrict the Indian service population
and to foster assimilation than to any principled position defensible on neutral grdiisd
essence a political decision related to the political needs of the dominant Canadian society.

Thus, there is no reason in principle why status Indians could not equally be brought
within the ambit of thAct. In the same way, there are arguments militating in favour of including
the Metis as well, on the basis of their ethnological Indian (arit)) lrdts and their distinctive
cultures and forms of political associatforin short, if it were necessary formally to bring the
categories of persons referred to in section 35 @dhstitution Act, 198as "Indian, Inuit and
Metis peoples" within federal legislative competdaceéhe purposes of attempting to occapy
then vacate the field of "Indians and Lands reserved for the Indians"” in section 91(24) as
contemplated by theenner Reporproposals, for examplehere are strong arguments why it
might be possible to bring all the Aboriginal peoples within the formal federal embrace.

%% Supranote 22.

%97 |ndians: The Urban Dilemmaupranote 548 at 36.

8 See, e.g., Kathleen Jamiassupranote 29 at 118.

%% On the assumption that all persons of mixed Aboriginal andAtamiginal racial ancestry are Métis, and not
just the descendants of the historic Manitoba Métis communities.

%% The arguments for and against this assertion have been canvassed and assessed in Morse angr@iokas,
16.
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In this vein subsection 4(2) empowers the Governor in Council to declare that any or all of
thelndian Ad is inapplicable to Indians, bands, reserves or surrendered lands urflgr but
with the notable exception of the provisions regarding Indian status and band membership (ss.
5-14.3) and land surrenders and land designéti¢ss 3#41)” Thus, while the federal
government is apparently prepared under some circumstances to abandon the protections and
restrictions in théndian Act it is apparently not prepared to concede the power to control the
recognition of Indians and groups of Indians. The rationale for retention of control of Indian
recognition policy has been to reduce or at least control the federal Indian servicepopulati
Thus, as DIAND officials have admitted, this aspect dhthien Act"passed the responsibility on
to the provinces for thousands of people who, but for the statute of 1876, would have been federal
responsibility for all timé&™

(c) Continuing Federal Policy of Assimilation?

A third aspect of this part of tAet that merits comment is the federal government
contention that it has addressed any charges of injustice by restoring Indian status and band
membership via Bill @1. It is important to be aware of the following shortcomings in this
initiative, however.

First, not all ethnological Indians wereudeldd. There are still hundreds of thousands of
nonstatus Indians (and Metis) in Canadarecognized constitutional (section 91(24)) "Indians”
who do not belong to recognized constitutional Indian communities. These are the descendants
of whatPartnersn Confederatiomefers to as the "political units that became associated with the
Crown at definite historical perigtisind with which the nefiboriginal settler society entered
into relations. They have been excluded froeembership in those original political units and are

691 A term in the revied Act to clarify that reserve lands conditionally surrendered for purposes of leasing remain
reserve lands for purposes of the tax exemption for income earned on reserve.

%02 Based on a manual count in the index to Woodwsedive Law supranote 20, nearly 340 bands have been
exempted from many of the provisions of fhelian Act In many cases they are @85 status and membership
provisions, particularly s. 12. In addition, 14 bands have been exempted frd®8préand provisiongrimarily ss.
12(1) and 93.

693 supranote 219That reduction, or at least control of the Indian service population is the rationale is underlined

in the following statement from a DIAND publication:

Alternatively, the Government could allow bands to define their own membership, but continueacstégfia in the
Indian Act This would continue to allow the Government to have some kind of control over its expenses, for
historically it has provided funding and programs only for status Indians. The band could divide its funds in
any way it chooses.

DIAND, The Elimination of Sex Discrimination from the Indian ACttawa: Ministry of Supply and Services, 1982) at
6.

604

Supranote 577 at 29.
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the "internal refugees" referred to by former Native Council of Canada (now Congress of
Aboriginal Peoples) president Ron Gedfge.

Moreover, Bill G31 was a ongme expansion. Its effects in adding to the total population
of registered Indians may well be offset by the effects of the subsection 6(1)/6(2) distinction that it
introduced and which has been described in some detal eaimdian status may be lost after
two successive generations of marriage between Indians dandiaos: In short, the "two
generation cuiff* effect of the po4985Indian Actindian registration provisions may well lead to
a drastic decline in¢tregistered Indian population. In this respect, the effects of the 6(1)/6(2)
distinction may prove to be a demographic "time bomb" for the registered Indian population.
This assessment is borne out by a recent study on band codes prepared for thy 8&sEestb
nations in which the authors conclude that their projections "suggest a declining Indian Register
population beginning in roughly fifty years or two generdtions".

If this is accurate, in the foreseeable futunel#hat control their membership under the
post1985 rules may well have populations that are only deemed under section 4.1 to be Indians
for certain purposes under thedian Act They may well be ethnological Indians, descendants of
the original natioer community of which the band is the successogedeiing as Indian and
members of a setfefining Indian community, but not registered and recognized as Indian by the
federal government. Evidently, in the absence of new band funding critewa| tfegybe
eligible for federal funding directed to bands on the basis of the band status Indian population.

Aside from the purely logical and political elements of such a scenario, this raises the
narrower legal issue of whether a band made up edatois Indians will still be a "band" under
thelndian Act A band, after all, is a "body of Indians" under section 2 i.e. a body of persons
registered or entitled to be registered as Indians. Can there be a body of "Indians" when there are
no "Indians"dft in that body? Will the deecognition of individual Indians who marry out once
too often therefore permit by stealth what the federal government tried so openly to do in 1969,
namely, to terminate the special group status of Indians via the WhiteXapese? In the face
of the relentlessly shortsighted nature of most of federal Indian policy one hesitates to attribute this
much sophistication to the federal policy makers who devised the scheme-81Bill C
Nonetheless, there is much to justiy frequent accusations of "genocide” levelled at the federal
government in this conteéxt.

695 Supranote 547.

6% Clatworthy and Smith, "Population Implications of the 1985 Amendmenis4 note 541 at ii. They go on to
note that "some First Nations, whose-marriage rates are significantly higher than the national norms, would cease to
exist at the end of the 100 projection period."

97 See, e.g., the testimony of Damon Johnston reprodud@drining the Issuesupranote 547 at 22: "Thindian
Act was a genocidal instrument clearly desigteedestroy the culture and the integrity of the Aboriginal people of this
land...".
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It is also important to note that sex discrimination has not been eliminated flodighe
Actby Bill G31. There are still lingering effects of the earlier sex discrimination that fall harder
on Indian women and their descendants than on Indian men. Also, sBitérifians" are drawn
mostly from the ranks of formerly enfranchised Indian wcemertheir descendants, they are the
ones bearing the brunt of the refusal of many bands either to accord them band membership or
residency on the reserve. It should also be noted, that Indian women and their descendants who
have been educated outside theéd community and exposed to wider egalitarian social and
political philosophies are in many respects threatening to the entrenched political élites on many
reserves.

Bill C-31 has satisfied very few in the Indian population as a wholestatios Indin
groups see it as an incomplete response since their membership does not yet have Indian status.
Indian womens' groups see it as a feeble initiativiecaatédly administered that will require
federal enforcement to ensure adequate band compliahcésvintent. Both groups see the
emphasis placed on "band" government as misplhestbrmer because the band is not the
entire "first nation" in their view, womens' groups because they assert that bands are insufficiently
respectful of individual hg¢s and of women in general.

Status Indian communities and groups resent the fact that3RilisGurther delegation of
federal power rather than recognition of the inherent right of a First Nation to control its own
membership. Several bands arespirg litigation against the federal Crown in this r&ghard.
this vein, they also complain that the powers delegated are ta) Bmite they must respect the
acquired rights of “81 Indians" who got automatic band membership upaogeiring Indian
status. Moreover, many bands resent the fact that they have not been given power over Indian
status as well as band membership.wéier, as Wendy Moss notes, both womens' groups and
status Indians are united by two things: opposition to the second generafioruleytand a
claimed right to seidientification:

...the parties on each side are essentially claiming a righidgfrgéitation. Indigenous nations
are claiming the right to define the group by determining its citizenship, while indigenous
women are claiming a right to define themselves first as Indigenous persons and second as
Indigenous persons connected by desttea particular clan, tribe, nation, or band. Itis
easy to sympathize with the right claimed in eacf°case.

Finally, it is important to recall the legacy of discrimination indren Actthat Bill G31
was supposed @mdress. That legislated discrimination was almost entirely the result of federal
government efforts to restrict and reduce the "Indian” population and to assimilate Indian people

698 Twinn v. The QueefF.C.T.D.). Four bands are challenging B#BC on the grounds that it contravenes their
Aboriginal and treaty rights und@onstitution Act, 1983ection 35 to contrdland membership and also that it fails to
conform to section 2(d) of théharter- freedom of association. As of the date of this paper, no decision had been
rendered by Muldoon J.

699 Supranote 566 at 288.
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into larger Canadian society, usually against their will and in violdteaty promises and
prevailing notions of international law (and domestic law in the case of what are now known as
"specific claims").

For both status and nestatus groups there is thus some irony to federal government
statements regarding the regments of th&€harterand international human rights legislation
that led to restoring status to the limited categories of persons captured by tB# &iile@ia.

To a great many Indian people, the fact of the continuing existence of a statumsigstéme

control of nonindian authorities is itself an indication that the federal government still practices
discrimination and flouts international human rights trends favouring a rightdeinsiéi¢ation

for indigenous peoplés.

(d) Need for New Indian &ognition Criteria

Whether and to what extent a status/st@tus distinction is relevant or acceptable in the
modern era is a question that RCAP will have to address. If recognition criteria are recessary
and it is likely that they aréhe followirg definition from the International Labour Organization
may be useful as a point of reference. The International Labour Organization (ILO) is a U.N.
agency based in Geneva that focuses on indigenous issues as part of its larger mandate regarding
internatonal labour matters. It pioneered an early study of indigenous issues in 1953, and four
years later passed Convention 107 on the "Protection and Integration of Indigenous and Other
Tribal and Semtribal Populations in Independent Countries"”. This istlsélonly ratified
international instrument protecting indigenous human rights.

Convention 107 also attempted for the first time a definition of "indigenous populations”
that in retrospect is now seen as being assimilationist. Thus, it was refaacw=al bgrsion in
1989: Convention 169, "Convention Concerning Indigenous and Tribal Peoples in Independent
Countries™ It changes its focus from "populations" to "peoples" as shown by the definition in
Article 1:

1. This Convention applies to:

(a) tribal peoples in independent countries whose social, cultural and economic conditions

610 A good oveview of the evolution of international human rights standards with regard to indigenous peoples is
provided by S. James Anaya, "The Rights of Indigenous Peoples and International Law in Historical and Contemporary
Perspective” 1989 Harvard Indian Law Syrmopium 191. A somewhat more polemical overview is contained in
Kronowitz et al, "Toward Consent and Cooperation: Reconsidering the Political Status of Indian Nations", [1987] 22
Harvard Civil RightsCivil Liberties Law Reviewb07 at 5865622. Another short review of the evolution of this area of
international law is provided by John Giokas, "Ratification of Agreements Affecting First Nations", research document
prepared for RCAP, undated, a1 ®.

%11 |t was adopted by the ILO at its 76th session in Geneva on June 27, 1989 and may be cited as 7 U.N. ESCOR
CN.4 (Agenda Items 4 arfy] addendum part 2) at 3, U.N. Doc. E/CN.4/Sub.2/1989/33/Add.2 (1989).
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distinguish them from other sections of the national community, and whose status is
regulated wholly or partially, by their own customs or traditions or by svesiaf |
regulations;

(b) peoples in independent countries who are regarded as indigenous on account of their descent
from populations which inhabited the country, or a geographical region to which the
country belongs, at the time of conquest or colooizati the establishment of present
state boundaries and who, irrespective of their legal status, retain some or all of their own
social, economic, cultural and political institutions.

2. Selidentification as indigenous or tribal shall be regardediadaniental criterion for
determining the groups to which the provisions of this Convention apply.

The definition may prove useful in furthering the debate because it addresses the elements
required to show Aboriginality in more comprehensive way théne&ashe case to date. There
are alternative definitions, each containing objective criteria.

For instance, (a) seems clearly to refer to existing tribes organized as such that are
distinguished from the dominant society by their sngiaral condibns and who enjoy some
legal independence from the governance norms of the dominant society. In American terms
these peoples would be recognized or unrecognized tribes. In Canadian terms, they would be
Indian Actbands, seljoverning Indian bands and fidesettlements and Inuit sgtiverning
territories. The criteria in (b) would appear to encompass people who although not presently
organized into "tribes," are the racial descendants of the original tribal occupants and who retain
some of the elementd that original status. In American terms, these people would be urban
Indians and unrecognized tribes, while in Canada they would seatIndians and Metis.

It is interesting that in neither case is it necessary for a group to actually $esgiqrosf
their own lands in order to qualify. The element that is common seems to be some sense of
continuing sense of political organization, whether actual as in (a) or residual but identifiable on
objective criteria as in (b). However, the elenmantéally sets this formulation apart is the
notion of seldentification in 2. Given the openness of the language it is probably both the group
and the individuals making up the group that mustdseifify.

Another useful part of the Conventiartie requirement in Article 1 that the provisions
"shall be applied without discrimination to male and female members of these peoples.”
Presumably, this would prevent the type of discrimination levelled against Indian women and their
children that hasden described in this paper. Thus, in recognizing Aboriginal political units, the
federal and provincial authorities would arguably be prevented from endorsing the current
unsatisfactory situation where the lingering effects of the original discrirpwlatiey continue to
place Indian women and their children at a disadvantage.
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(2) Reserves and Land Management
(a) The General Nature of the Reserve legal Regime
Reserve land management is the heart dhthen Actand the area where the powefs
the Minister and DIAND officials are most pronounced. The reserve land management provisions
of thelndian Actare too detailed and complex for anything other than cursory treatment here.
Thus, only the major themes will be isolated and a number pfahlem areas described.

Before entering into the specifics of the reserve system, two things must be noted. First,
and in keeping with the failure of tinelian Actto refer in any important way to treaties, the
relationship between tlweeation of reserves and treaty promises to this effect is not reflected
anywhere. Although often dealing with the same land, it is as if the legislative provisions and the
treaty undertakings inhabit different conceptual universes.

Secondly, it isateworthy that Indian reserves in Canada are generally much smaller than
are Indian reservations in the United States. Prior tGé¢ineral Allotment A€t of 1887,
Indians in the United States ha82 million acres of reservation land. Today reservation lands
include over 56 million acres and nearly one million Indians live on or near those resérvations.
In Canada, approximately 350,000 status Indian band members live on less than 7 million acres of
reserve lands. American reservation Indians, while only thneees the population, thus hold
eight times as much land as Indians on reserve in Canada.

There are many reasons for this, but one of the most prominent would seem to be the
failure of Canadian authorities either to make treaties smitingasonable treaty land entitlement
amounts or, where treaties were made, to survey and set aside the agreed amount of land. In
addition, there have been significant losses of Indian reserve lands through surrenders and other
transactions that are noWen the subject of Indian complaints and legal claims. These are all
matters being dealt with under a variety of different processes: comprehensive claims, modern
treaty negotiations, specific claims including treaty land entitlement matters aadrand cl

616

litigation’

612 U.S. Statutes At Large, 24:38d (The Dawes Act).

®13 United States Department of the Interiémerican Indians TodayWashington: Bureau ofntlian Affairs,
1991) at 9.

614 DJAND, Lands, Revenues and Trusts Revigupranote 1, at 5.

®15 For a discussion and comparison of the land policies of Canada and the United Statés Alsoriginal
peoples see Robert Harv@yhite "Reservation Geogrhp and the Restoration of Native S&lbvernment”, Vol. 17,
No. 2Dalhousie Law Journ&87 (Fall, 1994).

618 A good review of these various processes and the complications and problems associated with them, with
particular focus on specific claims, is William B. Henderson, Derek T. Ground, "Survey of Aboriginal Land Claims"
Vol. 26, No. 10ttawa Law Reviewl87 (1994). The B.C. Treaty Commission is briefly discussed in Barbara Fisher
"The Mandate of the British Columbia Treaty Commission”, Vol. 53, PanelAdvocate’5 (January 1995).
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(i) Reserves and Special Reserves

A reserve is defed in section 2 of thedian Actas "a tract of land, the legal title to which
is vested in Her Majesty, that has been set aside ... for the use and benefit of a Karetih Un
The Queenthe Supreme Court stated that, in this case at leastdthe imterest in reserve lands
is the same as that in unceded Indian lands still subject to Aborigitfahtitteugh the Court
apparently left open the possibility of revising this finding in a futufé Pasfessor Slattery's
conclugon seems accurately to reflect the current state of the law where he notes that as a general
rule anindian Actreserve is "land that has become permanently attached to a particular group of
native people under a legal regime similar to that of Abotigielaf Aboriginal title will be
discussed below.

In much the same way that section 4.1 deems certain persons to be "Indians" for purposes
of thelndian Actdespite their lack of Indianestis, section 36 authorizes treating lands that are not
held by the Crown to be treated as reserves and subjectethtidhéActreserve land regime so
long as they are "set apart for the use and benefit of a band.” These are known as special reserves.
The Six Nations reserve at Brantford is one such example. Courts have divided over whether it
is held by the Crown in trust for the band, or whether the band itself owns the land in fé& simple.
It has nonetheless been found to be a reserve under section 36.

As Woodward notes, it is simply unknown at this time whether a band could purchase land
in fee simple in the ordinary way and by that means transform it into reserve land, or whether it i
necessary for the Crown to do so in order that it be a special feSgrgeaamifications of the
former possibility are important, not least of all because of the tax exemption for income earned by
Indians on reserve lands. In this context it should be noted that federally recognized tribes in the
United States may purchdaeds in their own names, which lands will then fall under federal trust
protection”” This is in addition to the authority of the Secretary of the Interior to purchase,

617

Supranote 24 at 379 per Dickson, C.J.:

It does not matter, in my opinion, that the present case is concerned with the interest ahamaindlin a reserve rather
than with unrecognized aboriginal title in traditional lands. The Indian interest in the land is the same in both
cases...

®18 |bid: "It is worth noting, however, that the reserve in question here was created out of the ancient tribal territory
of the Musqueam Band by the unilateral action of the Colony of British Columbia, prior to Confederation."

619 "Understanding Aboriginal Rightssupranote 45 at 770.
%20 |n |saac v. Daveysupranote 517, Osler J. at trudge thought the band did hold their land in fee simple, but

the Court of appeal (51 D.L.R. (3d) 170 disagreed. The Supreme Court of Canada [1977] 2 S.C.R. 897 did not rule on
the issue.

621 Native Law supranote 20 at 2333.

622 Felix Cohen's Handbookupranote 51 at 484.
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exchange or otherwise acquire add to proclaim them as tribal trust lands under various
statutes, including the 19@dlian Reorganization At

(i) Sovereignty Over reserve Lands

It is almost axiomatic that land is the cornerstone of theneasiéFirst Nation
communities, since any surrender of land takes it out of First Nation jurisdiction into that of the
province or territory in which the reserve is located. This is due to the unusual nature of Indian
land tenure under Canadian law thdt be discussed beldiv. In short, unlike the case of
non-Aboriginal lands in Canada, a sale of Indian land through surrender is tantamount to a release
of whatever sovereignty the Indian group may exercise over it. Indian land transaction are,
therefore, attended by greater consequences than transactions involving provincial lands in fee
simple where, by way of contrast, the province does not loseguyereer the land. Instead,
the buyer comes within the sovereignty of the province or territory where the land i$°located.

Because of the serious consequences of a surrendedite Actwas amended in 1988
to make it clear that reserve lands surrendered conditionally farrfiaeses of leases etc.
nonetheless remain reserve lands. They are not, therefore surrendered absolutely so as to fall
within provincial jurisdiction. These are now referred to as "designated lands" and are subject to
band land regulation and taxatiomeos’” This has important reverggenerating consequences
for bands, but has caused friction between bands and provincial and municipal authorities,
especially iBritish Columbia where many municipalities encompass parts of reserves and resent
the loss of their ability to tax rbhdian residents on lands now arguably outside their

27

jurisdiction’

623 Sypranote 27, sections-2.

624 The feudal notion whereby sovereignty and with property rights underlies this whole issue. This, coupled with
the enunciation of the discovery doctrine, a reinterpretation of the discovery principle, by the United Btates Su
Court in 1823 is at the root of the strange notion that Aboriginal nations do and cannot "own" their own lands. The
"discovering" European nation has been deemed under this doctrine to have acquired legal title to the lands of the
"discovered" Aboginal nation by a process that no one has ever convincingly been able to explain. As the "owner" of
Aboriginal lands, European nations and later Canada and the United States, merely perfected their underlying title upon
buying out the lesser, possessaghts of the Aboriginal nation. Thus, whatever sovereignty Aboriginal nations may
have had was viewed as merely temporary (or even illusory), hence the loss of that sovereignty upon sale of the
Aboriginal right or title to the European nation. Althouglf-serving, Canada and the United States rely on this notion
for whatever sovereignty they claim over Aboriginal peoples.J8bason v. Mcintos@i1l U.S. 543 (1823) at 592.
For a fulsome discussion of the relationship bvetween European feudal gimiselieas and the discovery doctrine
see Robert Williams JIThe American Indian in Western Legal Thoygupranote 37.

625 Although inJohnson v. MclntostMarshall C.J. was apparently ready to concede the legitimacy of a similar rule
whereby nofindian purchasers of Indian lands would come within Indian tribal jurisdidtimhat 59394.

626 geeNative Law supranote 20 at 265, n. 65 for a list of all the sections affected by the amendment. This raises
the issue of whether simply renaming the conditional surrender process and conditionally surrendered land alters the
constitutional consequences of a conditional surrender/designation. Woodward discusses this issi@. at 267

%27 See Robert L. Bish "Aboriginal SeBovernment Taxation and Service Responsibility" in Canadian Bar
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Present and foner Indian lands are the cornerstone of the Canadian federation, since
settlement occurred on lands originally under the sole sovereign power of the Aboriginal peoples.
How Canada acquired sovereignty over Indian lands generally is an issue thetttis subje
competing interpretations regarding its legitimacy. Professor Slattery is nothing if not frank in this
regard: "Canadian law treats the question of when and how the Crown gained sovereignty over
Canadian territories in a somewhat artificial andeseling mannet™ Thus, and to return to the
obvious example, treaties and the nation to nation relationship of competing Indian and Crown
sovereignty is largely ignored in the cases anficialgfronouncements. The irony in this regard
is that treatiesthe affirmation of First Nation sovereigntyawiss that of the Crowrare
conceived in Canadian law as the vehicles whereby that original Indian sovereignty was
extinguished.

Nor isthis question one of merely academic interest. During the DIAND Lands,
Revenues and Trusts Review consultations in the 1980s, for example, federal officials were
frequently challenged on precisely this issue:

A related concern is the lack of consenstiwden Indian people and DIAND regarding the legal
obligations of the Crown with respect to the management of Indian lands. In fact, the
federal government's legislative jurisdiction over Indian lands is not generally accepted by
Indians. For example, sral participants in Phase Il did not acknowledge the statutory
authority of the Minister of Indian Affairs and Northern Development to make decisions
regarding the management of their reserve lands for their use and benefit. This was despite
the fact thathe Minister usually exercise such authority only at the request or with the
consent of Indian bands.

Despite its importance for any consideration of reserve land management, the legitimacy of
Canada's assertion of sovereign power over Indian reserve lands will not be addressed here, and
the assumption will be made for the purposes of this paper that fQrsdiction is legally valid,
even in those portions of Canada not formally ceded by treaty.

(iii) Title to Reserve Lands
As described in some detail earlier in this paper, the protection of reserve land is the
historical reason for Indiespecifidand legislation in the first place, beginning witRtyal
Proclamation of 1763 Indian reserves are the modern equivalent and remnants of Indian lands,
referred to in thé’roclamatioras "such Parts of Our Dominions and Territories as, not having
been ceded to or purchased by Us, are reserved to them, or any of them, as their Hunting

Association, Constitutional Entrenchment of Aboriginal S&bvernment(Ottawa: Continuing Legal Education
Seminar, March 27 & 28, 1992).

628 "ynderstanding Aboriginal Rightsupranote 45 at 735.

629

Supranote 1 at 7.
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Grounds.

Because of what Professor Slattery has referred to as therVggdf manner” of the
Crown's assertion of jurisdiction over uleckIndian lands, with the exception of the Sechelt
Indian Band and the Cree and Naskapi bands of northern Québec, Indian bands are not generally
viewed in Canadian law as owning their own tasdbaving "full" legal title to them (fee simple)
even tlose lands which they have occupied and defended for hundreds (if not thousands) of years.
Instead, Indian lands are held under what is referred to as Aboriginal title: a legally recognized
right to use and possession only.

An early case notes in thegard that "the tenure of the Indians was a personal and
usufructuary right, dependent on the good will of the Sovéreigre"right is personait goes
with the Indians and not neceadyawith the land. If there are no Indians in possession of the
lands there is no right that has to be dealt with. It is usufrudtuarg right to the enjoyment of
the land that does not necessarily translate into what the common law degegt@mpke
ownership.

In short, Indian or Aboriginal title as originally conceived by the courts was viewed as being
akin both to a personal right and to what might be referred to as a beneficial interest. That being
said, however, it is equally if nmdre true that one must exercise extreme caution in applying
common law notion of land tenure to the Indian interest in their lands. Perhaps the best that can
be said is that Indians have an "interest" in their own lands of a specigéoerisharater that
defies classification under the normal common law categories of thought. Former Chief Justice
Dickson has made this abundantly clear ir@herin Casavhere he noted as follows in this
connection:

Indians have a legal right to occupy and gessartain lands, the ultimate title of which is in the
Crown. While their interest does not, strictly speaking, amount to beneficial ownership,
neither is its nature completely exhausted by the concept of a personal right. It is true that
thesui genedinterest which the Indians have in the land is personal in the sense that it
cannot be transferred to a grantee, but it is also true, as will presently appear, that the
interest gives rise upon surrender to a distinctive fiduciary obligation on diehgart
Crown to deal with the land for the benefit of the surrendering Indians. These two aspects
of Indian title go together, since the Crown's original purpose in declaring the Indians
interest to be inalienable otherwise than to the Crown was tatéathie Crown's ability to
represent the Indians in dealings with third parties. The nature of the Indians' interest is
therefore best characterized by its general inalienability, coupled with the fact that the
Crown is under an obligation to deal wii# kand on the Indians' behalf when the interest
is surrendered. Any description of Indian title which goes beyond these two features is

830 See note 3gupra

831 Saint Catherine's Milling v. The Queeuipranote 15 at 54.
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both unnecessary and potentially misledding.

Aboriginal or Indian title is therefoeeburden or charge upon the underlying title that
must be cleared ("extinguished") so that the party with the underlying title (the Crown) can then
have the benefit of the land. Upon being cleared through cession or purchase, Aboriginal title is
consideed to be extinguished and the lands revert to the Crown as the holder of the ultimate or
underlying legal titf€. That underlying title may be in either the federal or provincial Crown,
depending on a number of factors that will be discussed below such as which level held the land
when the resmrve was created, how it was created etc. Sometimes the province was created after
the reserves, in others the province cooperated with the federal government in the creation of
reserves, while in others the federal government purchased the lands frmvitioe. There
are reserves in all provinces and territories in Canadiaeit only one in the Northwest

634

Territories:

In those provinces where the underlying title is in the provincial Crown, under section 109
of theConstitutionAct, 1867 once a tract of Indian reserve land has been surrendered and
thereby "cleared" of the Aboriginal title, the underlying title of the province takes hold and the
province has the sole power in law to deal with the land. This is an awkwaod, Siithat the
surrender must be negotiated with the federal Crown, but once it occurs the federal Crown drops
out of the picture to be replaced by the provincial Crown. Any transaction such as sales or leases
therefore require extensive fedgmadvincal cooperation. To facilitate matters a series of
federalprovincial agreements were concluded to deal reserve land management, the result of
which is to vest title in the federal Crown in most €ases.

There are no agreements in Prince Edward Island, where the four reserves are on lands
purchased by the federal government. Nor, aside fro@rdeNaskapi (of Québec) Acare
there any in Québec where fedgralvincial relations around reserve landgeations have been
strained for decadé&s.

632 Supranote 24 at 382.

%3 |n a special report prepared for the Minister of Indian Affairs, former Manitoba judge A.C. Hamilton has
recommended that extinguishment be abandoned as an operating concept in furture land claims settlements between
Aboriginal peoples and the CrowBianala and Aboriginal Peoples: A New Partnergfiftawa: DIAND, 1995) at 100.

%34 Hay River.

%35 See in this regard, Kenneth Lysyk, "The Uni@ianstitutional Position of the Canadian Indian," [1967k.
B. Rev.513 at 517, n. 12; Richard Bartlett, "Reserve Lands" in Bradford MorseAleakipinal Peoples and the Law
(Ottawa: Carleton Univ. Press, 1989) 467 at-864.

83¢ Federal policy is to accept no land surrenders for mineral development in that province, for example, because of
the provincial attitude that it owns all subsurface rights upon surrender and has no iofai@mue sharing with the
federal government or with the bands concerned. See Richard B&utgtigationsupranote 90 at 389.
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Regardless of which Crown, federal or provincial, has underlying title, only the federal
Crown can accept the sumder.  This is due to the historic role of the Crown, inherited by the
federal level and confirmed in section 91(24) oCistitution Act, 186@&nd reflected in the
Indian Actsurrender provisions. In any event, from the broad category of Indiathi@nds
Crown- through purchase, cession or otherwidgtained large portions that were then made
available for noindian settlement on the legal basis that the Aboriginal title had been
extinguished.

(iv) Variable Rights and Interests in reserve Lands

The Guerinruling that the Indian interest in unceded traditional lands is the same as in
reserve lands means that for many (but not all) practical purposes, the manner by which the reserve
may have been created is less important than the fact thatitimeimterest in the land is a
compensable, legal property right that the Crown is bound to deal with according to fiduciary
standards of conduct. However, this does not mean that all reserves are legally identical. There
are many variations between jmoes and even between parcels of land within a particular
reserve. This is because reserves have not been created under any uniform statotgan The
Actitself has no mechanism for the creation of reserves. Rather, reserves are created,yor if alread
in existence, are legally affirmed, under the Crown prerogative power. There are no apparent
statutory limitations to this power.

Professor Slattery has described Indian reservesragifdt) two broad categories:
Aboriginal; and grantéd.Aboriginal reserves, like the Musqueam reserve Gieein Caseare
remnants of the traditional lands of the Indian bamtterned and are subject to a derivative form
of their original Aboriginal titte. There are three types of Aboriginal reserves according to
Slattery. First, the reserve may be a parcel of land excepted from the cession by which the rest of
the traditionblands were lost. The reserves in the RobiBoon treaty cessions of 1850 fall in
this category. Second, the reserve may have been carved out of the traditional lands of the band
by unilateral government action as in those parts of British Coluh@yativere are as yet no
treaties. Still a third type of Aboriginal reserve may have emerged gradually in a less formal way as
in the case of Akwesasne. Itis connected historically to the Mohawk people and has the
anomalous distinction of straddlingisternational border.

The Indian interest in granted reserves, on the other hand, arises from a statutory or other
Crown grant or other formal instrument. The title to the Six Nations reserve at Brantford falls
into this category, as the land was pueeghéor the Six Nations by the Crown from the
Mississaugas. The Huron reserve at Lorette and the Maritime Micmac and Malecite reserves fall
into a similar category. Other reserves such as those referred to in the numbered treaties were
created out of larsdceded in their entirety to the Crown, out of which the Crown granted reserves
back to the treaty groups. The theory in this case is that the cession extinguished the original

%37 Hay River v. R(1979) 101 D.L.R. (3d) 184 (F.C.T.D.).

838 "Understanding Aboriginal Rightssupranote 45 at 770.
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Aboriginal title.

After Confederation, the federal Crown was unable tasuggisdiction over Indian lands
in section 91(24) to create reserves unilaterally, since the land was after 1867 vested in the
provincial Crowii” Joint federaprovincial action was required. Tinture and conditions of
that joint action is reflected in a various fegemlincial agreements, and vary somewhat from
province to province. What this means in practice is that the history of a reserve and, indeed, the
history of particular parcelslahd within a reserve, will determine the extent of many of the
interests in reserve lands such as which Crown has underlying legal title, subsurface rights etc.

The most welknown example is that of British Columbia with its long history of
federadprovincial bickering over reserves and Aboriginal title matters more géhavédén the
underlying title to reserve lands was ultimately conveyed to Canada in 1938 by order in council, the
conveyances preserved the provincial right to "resume" (take back) up to 1/20th of the conveyed
land for certain public purposes, to auith® water privileges for regional agricultural and mining
purposes, to take construction materials and to reserve all existing highways. If there are no more
Indians remaining and lands are still held by the Federal Crown for them, they will regert to th

641

province’

Thus, where private or provincial Crown lands have been transferred to Canada for Indian
reserves, one must be alert to the various rigtitisi@mests created through the conditions that
may appear in the deed, order in council or general provincial land legiSlatiocordirgly,
even national Indian reserve resource legislation or regulations may be subject to exceptions. To
cite British Columbia again, the Bl@dian Reserves Mineral Resources‘Agtovides for
revenue sharing with the provinegarding reserve minerals and imposes provincial mineral
exploitation regulations notwithstanding the federal title. A similar provincial mineral exploitation
regime applies in most of Ontario and the prairies.

The upshot of all this is that the Indian reserve land regime has many complications due to
history, politics and geography. As a result, general rules cannot be easily formulated in many
areas without sacrificing accuracy.

(v) Federal Fiduciary Obligat To Deal With Indian Lands

639 Ontario Mining Co. v. Seybolft903] A.C. 73 (PC).

640 See in this regartlative Rights in Canagdaupranote 50 at 17-B3 for a brief but excellent review of British
Columbia history regarding Aboriginal title and resessies.

%41 For a more detailed examination see Richard Barfiatijugationsupranote 90 at 285.
642 See Woodwardsupranote 20 at 23241 for a discussion of the complicated nature of this particular subject.

643 5.C. 194244, c. 19.
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Returning to théndian Actitself, the surrender and designation provisions in sections 37
to 40 are derived from the requirements ofRlogal Proclamation of 1768ut are nonetheless
subject to a number of exceptions thifitbe discussed below. However, as a general rule, Crown
protection of Indian lands and inalienability of those lands except to the Crown through public
land surrender procedures underlie the entire notion of the Indian reserve system. Thus, as
notedin Guerin the surrender requirements of thhelian Actmerely confirmed the "historic
responsibility which the Crown has undertaken, to act on behalf of the Indians so as to protect
their interests in transactions with third parti&sAS.will be discussed below, bands have few
powers in the land management area. Thus, it is really only in the right to withhold surrender or
attach conditions to it that they can somewhat independent exercise powers vedaneser
development at present.

Although the interest that Indians have in their lands has been described in the cases as
"possessory and usufructuary” or as a "beneficial interest” (being based on Aboriginal title), the
Court inGuerinwas clear that it was a legal right best character&zedeageris® Surrender of
that interest to the Crown transformed the Crown's historic responsibility into a fiduciary obligation
to deal with the land in the best interesti®indians surrendering’it.This is reflected in
section 18 of thAct where the statutory language specifies that the Crown has the discretion to
"determine whether any purpose for which lands in a reserve are used is for théersefiaod
the band." The fiduciary obligation is a function of the Crown discretion in this regard, and the
concomitant power to affect the Indian interest.

It is important to note that it is the band as a collective entity that holds the Indesh inter
in reserve land$.Nonetheless, as the earlier part of this paper has described, urlddighe
Act possession of reserve land may be on an individual basis under certificates of possession (CPs)
or occupation (COs, a conditional and tiim@ted version of the former). Individual allotments
are made by the band council and the CPs and COs are issued by the Minister. CPs are the
reserve equivalents to ownership in fee simple and, as will bareegmpensable individual
interests in collectively held reserve lands that have brought many complications to band
commercial and political life. CPs are the modern versions of the location tickets first introduced
in the 1869%radual Enfranchisementhas a way of teaching Indians the value of private
property by encouraging sales and leases of individual plots of land between Indians.

There is a speculative argument to the effect that the federal fiduciary obligation is owed
not only to the colleste band membership, it is also owed to individuals whose rights and
liabilities may be affected by the discretion given imdiren Actto the Minister. Moreover,

644

Supranote24 at 383 per Dickson C.J.
%% Ibid at 382.
%4 Ibid at 384.

%47 Joe v. Findlay[1981] 3 W.W.R. 60 (B.C.C.A.).
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these individuals may also be persons who have some connection to the reserve baobtvho are
band members. The federal government attempts to restrict this category of persons by falling
back on the Indian status provisions and denying liability to persons without status. Itis
nonetheless arguable that the Minister's fiduciary obligateye to anyone who may have a
connection with the reserve through descent from a band member who lost status and band
membership in the past and was unable or unwilling to attempt to regain it. This argument gains
in force if that person is also theaalant of a band member beneficiary of any treaty signed by
the band with the Crown.

In any event and in summary, the overall effect dhthan Actregime is to prevent
bands or individual Indians from entering into direct commercial relationstupsldand with
norHindians. As a result, a great deal of pressure has been exerted on DIAND to interpret
various land provisions widely and a number of doubtful practices have arisen as devices to
circumvent the protections and impediments inAtie The effects of modern reserve land
practices will become evident in the following part of this paper.

(b) Reserve Land Management

The reserve land management provisions iAdt@re numerous, technical and
complicated. They have been the source ofhmecent dissatisfaction among Indian people,
primarily because they prevent bands from exercising direct control over reselVe tands.
turn hinders band economic demginent because of the bureaucratic delays that flow from
DIAND involvement. For example, DIAND itself agrees that it takes too long to generate the
orders in council required to accept a designation of reserve lands under secionedi@nes up
to fourmonths for completioff:

In this context, Commissioner Hall of the 1986 Westbank Inquiry observed that many of
the difficulties experienced at the Westbank reserve arose from the structure and administration of
theIndian Actitself, rather than from any particular wrongdoingb®mpart of various individuals
involved in the many land and commercial transactions that had led to the inquiry. However,
there was no consensus among witnesses before the inquiry as to the precise nature of the
problems with théct or how to remedy #m.

Given the complexity of this topic, it may be useful to review the land management
provisions under the headings utilized earlier regarding the general natuhedifith&ct- its
antiquated and paternalistic nature, its inconsistency, and its cerdnsi@aps.

%8 See, e.g., DIANDLands, Revenues and Trusts Reyiswpranote 1 at 7.

%49 DIAND, materials provided to RCAP regarding problematidian Act provisions, in the possession of the
writer.

50 The Report of the Commission of Inquiry Concerning Certain Matters Associated With the Westbank Indian
Band(The Westbank Inquiry) John Hall, Q.C. Commissioner (Ottawa: Ministry of Supply and Services, 1988) at 367.
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(i) antiqguated and paternalistic
The various powers exercised directly by the Minister or the Governor in Council (GIC)
demonstrate the antiquated and paternalistic nature of the land management provisions. For
instance, it is the GIC tha

- accepts reserve land surrenders in sections 39 and 40;

- determines whether a purpose for which reserve lands are used or to be used is "for the use and
benefit" of a band (s. 18);

- consents to and directs an expropriation of reserve land angréms the expropriated land (s.
35);

- approves the acquisition of surrendered lands by DIAND employees or persons appointed by the
Minister to manage reserve lands (s. 53); and

- permits a band to manage and control its own lands within limits seiGiZt{s. 60).

Importantly, only the surrender pursuant to sections 39 and 40 involves band consent. The
expropriation power is particularly controversial.

The Minister also exercises a number of paternalistic powers. They may conveniently be
viewedunder three subeadings: band interests; individual interests; and the grant of interests to
outsiders?

determining band interest
First, the Minister determines the interests of the band itself without band input (unless
specified below) through specific statutory language authorizing ministerial discretion to:

- authorize the use of reserve land for a variety of purposes gseldoaihistration, burial
grounds, and health projects) and the taking of reserve lands for these purposes. Only if
the purpose is outside this list is band consent required (s. 18(2));

- authorize surveys of reserves and divisions of the reservesiatolsubdivisions and determine
the locations of and direct the construction of reserve roads (s. 19);

-instruct the band to maintain roads, bridges, ditches and fences and do so him/herself and pay for
such maintenance out of band funds or the funds of a member of the band (s. 34);

- appoint a person to manage, sell or lease surrendered lands (a loadosraon under the
Act) (s. 53);

-issue temporary permits for the removal of sand, gravel, clay and othestaltioc substances
where the consent of the band council "cannot be obtained without undue difficulty or
delay" (s. 58(4)(b));

- operate farm on reserve and apply any profits in any way considered "desirable to promote the
progress and development of the Indians” (s. 71).

%1 These subheadings are drawn from the analysis in DIAMBgs, Revenues and Trusts Revisupranote 1 at
9-11.
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managing individual interests
Second, the Minister is empowered to manage the individual interests of Indians in reserve
lands, without the consent of the band or band council, in the following ways:

- approve the band council allotment of individual possession or occupation of reserve land (CPs
and COs) to make it lawful and issue the actual certificates (s. 20);

- determne the compensation payable to an Indian "lawfully removed" from reserve lands that
he/she has improved, compensation to be paid by the band or the person going into
possession of the land (s. 23);

- approve all transfers of land between Indians (s. 24);

- direct the transfer of possession or occupation to the band or another Indian where someone
ceases to be entitled to possess or occupy reserve lands e.g. loses Indian status and does not
have band membership (s. 25);

- approve the possession or occupatibreserve lands under the estates provisions (ss. 49, 50 (4)).

granting interests to outsiders
Third, the Minister also grants interests in reserve lands to outsiders, once again without the
consent of the band or band council:

- authorize by perrhany person to occupy or use reserve land for a one year period. Any longer
period requires band council consent (s. 28(2));

- lease for the benefit of any individual Indian upon his/her request any reserve land held by that
individual by CP (s. 58(3));

Under thelndian Actthe GIC and Minister may delegate certain land management
powers. Because this is not recognition of inherent band powers, the delegation does not
necessarily relieve the Crown of legal responsibility for decisions taken bygttealelds
mentioned above, under section 53, the Minister may appoint someone to manage surrendered or
designated lands on behalf of the Crown. Under section 60, the GIC may delegate authority to
the band to manage its reserve lands to the extent the&@isiders desirable." Since this
authority is only delegated, in practice DIAND requires consistency with DIAND land
management policies and procedures and attempts to monitor performance of the "person" and
the "band" respectively. Very few bandsleeme given "530" authority less than ten under
each sectiofy.

As the Westbank Inquiry shows, however, DIAND monitoringnofiffers the worst of
both worlds: either financially ruinous bureaucratic delay, or an often overeager desire to ultimately
comply with the desires of strong chiefs and councils even where the course of action proposed
may be a doubtful one:

852 A manual count in the index ddative Law supranote 20 indicated 8 section 53 bands, and 7 section 60 bands.
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The failures of the Department, if they could be summarized, were not those of malevolence, but
rather failures to fully perceive responsibilities. On occasion, the Department or its
members suffered impaired vision in the good cause of devéfution.

(ii) inconsistency
Despite its original assimilative purposesrtien Acthas been retained ostensibly to
protect the integrity of Indian communities and their land base. However, there are a number of
aspects of thahd management regime that seem utterly inconsistent with these goals. As
mentioned, the Indian interest in reserve lands is a collective one, hence the requirement, derived
from theRoyal Proclamation of 176®at surrenders and designations be supported by a majority
of the band.

However, surrenders and designations need only be supported in section 39 by a majority
of the "electors" of the band (band members normally resident on reserve). In casesrerhere
are substantial numbers of band members normally resident off the reserve, this provision deprives
them of a say in how band assets will be dealt with. As described earlier, this aspeditof the
Act has been challenged successfully at ttiaé @orbiere Casé&’

Moreover, the actual surrender or designation vote need not even involve a majority of the
electors of the band, since section 39 also permits surrender or designation on a (second) vote
where the majority ofbse electors actually voting (as opposed to a majority of all the electors)
supports it. Evidently, this could lead to land surrenders or designations where only a fraction of
band members actually vote on the proposal. In the Six Nations situatidereshisLogan v.
Styresfor instance, most of the 3600 eligible band members refused to participate in the surrender
proceedings and the surrender at issue ended up being suppe2@ Ibese provisions
amount therefore to averse onus on band members in which silence (inaction) will be deemed
to be consent to potentially drastic land reductions. Given the importance of land surrenders and
the constitutionalization of the surrender requirement, one may well question tiatiooast
legitimacy of the section 39 "majority of a majority" rule.

Another example of inconsistency involves the many ways by which the Crown may bypass
the surrender requirement entirely in any event. As mentioned earlier, this may violate
constitubnal requirements since public surrender is a prominent element in the procedure
outlined in theRoyal Proclamation of 1763This tendency to bypass the surrender requirement
began with th&radual Civilization A€t of 1857 and picked up speed with the amendments to

653 Westbank Iquiry, supranote 650 at 227.

654

Supranote 310.
85 Supranote 183.

8¢ See text following note 88upe.
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thelndian Actover the years. This legislative tendency also makes something of a mockery of the
fact that in many cases reserve lands are established by treaty, something commented upon in
Parliamenin the past’

There are at least four ways in which the surrender requirement and band consent may be
avoided under the curreAct:

1. expropriation of any reserve lanmhder federal or provincial expropriation legislation

in favour of a province, municipality, local authority or corporation, the GIC may permit
the taking of reserve lands or may grant them directly to the expropriating bodies outside
the procedures in the expropriation legislation (s. 35). In effect, th@@r@lows

cabinet to decide whether the interests of the dominant society are to override those of the
band;

2. lease of allotmentease for the benefit of any individual Indian upon his/her request
any individual plot of reserve land held by thaviddal by CP (s. 58(3));

3. general permitauthorize by permit any person to occupy or use reserve land for a one
year period (s. 28(2));

4. removal permitauthorize the removal of sand, gravel, clay and othenetatlic
substances where the consent of the band council "cannot be obtained without undue
difficulty or delay"” (s. 58(4)(b)).

In this context it is to be noted that spetafigsiation designed specifically to get around
thelndian Actsurrender procedures has been passed in the pastStTRegis Islands Attas
passed by the federal government in 1927 giving the Minister full power aslantisein the St.
Lawrence River belonging to the Akwesasne Mohawk band, including that of leasing. Band
members now require ministerial permission to use or occupy these islands.

In yet one other significant way the land management powers aresianbnsih the
avowed protective purpose of thdian Act In some ways, they actually promote circumventing
the protective features of tAet. For example, with respect to thesksaand permits mentioned
above, under the moneys provision in section 63 ¢hdien Actthe Minister may pay the
proceeds directly to the individuals concerned (notwithstanding the provisions of the federal
Financial Administration Ac}. In a similar way, where a band does surrender land according to
the procedures in section 39, the Minister may distribute up to one half of the proceeds from the
surrender transaction to band members on a per capita basis under segijap 64(1

%57 Robert Borden, commenting on the precursor legislation to the section 35 expropriation powers, pointed out that
treaties "have been sacredly observed for a hundred and fifty years" and that to permit expropriation in the way proposed
would deny Indians and Parliament itself the chance to respond every time a treaty was violated in thiHoageCP
of Commons Debate491011, Vol. IV, col. 7827: Indian Act Amendment Bill, April 26, 1911, citedlime_historical
Development of the Indn Act, supranote 29 at 1141.

88 5.C. 192827, ¢. 37.

89 R.S.C. 185, c. F11.
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These financial provisions offer powerful inducements to individuals to wish to deal with
reserve land for their own short term financial benefit rather than with a view to the collective and
long term benefit of the band as a whole. Once dgairgver, to the extent that the band
council or other elements in the community may oppose possibhsigiined transactions, they
have no say in the matter. It is for the Minister to decide. The per capita capital moneys
distribution originated in@eliberate policy decision reflected in the 1PA®IAND Annual
Report where it is noted that its object was, in fact, to encourage suffeRdeM/estbank
Inquiry strongly condemns this appsba“The underlying philosophy of the per capita payment
to encourage Indian bands to sell their reserve lamdspugnant to the interests and the
aspirations of Indian people toddy."

Another incongtency results from the effect of the policies favouring individual possession
of reserve lands. Although statistics are difficult to obtain, it is widely known that some families
and individuals on some reserves control large blocks of land to theexafllerge numbers of
other band members. Boldt expresses the situation as follows:

Taking advantage of these provisions, some Indian families have been able to divert large parcels
of prime communal lands to their own personal possession. Thiguteastisignificant
deviation from traditional Indian values and customs. This practice has generated great
inequities on many reserves. Some families have large valuable landholdings; others may
only have a residential lot and many have no land tbgiutéet on. In "advanced"
bands/tribes, it is mainly through privatized landholdings that most families of the ruling
class have achieved and maintain their status. They have translated their landholdings into
politicaladministrative power, and the asing their politicaldministrative powers to
protect and enhance their landholdings. In this endeavour, they are being aided and
abetted by the DIAND?

Aside from the fact that some individumisreserve become wealthier than others because
of their possession of blocks of reserve land and control of band councils, this inevitably leads to
conflict of interest. Many of the problems at Westbank, for example, were due to the fact that the
chiefwas not only the primary political officer, he was also the land manager, negotiator on land
claim and related matters and one of the major holders of reserve lan&’tM@®Pover, the
band council allottechdividual plots of land to him by way of CP without any form of ratification
of the allotment by a vote of the band membership that official DIAND policy calf&d for.

660 Cited in BartletSubjugationsupranote 90 at 17.

661 Westbank Inquirysupranote 650 at 409.

662 Surviving As Indianssupranote 39 at 1224.

863 Westbank Inquirysupranote 650 at 36.

4 bid at 12122.
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Another inconsistency is the effect on possession of reselyelen marriage
breakdown. Family law, including the division of joint family assets upon marriage breakdown is
governed by provincial law. However, the matrimonial home on reserve land is immune from
provincial law on general constitutional princj@ege it is on "lands reserved for the Indians"
under section 91(24) of ti@onstitution Act, 1867 A provincial court cannot grant exclusive
possession to the wifan otherwise common order. If the band uses the CP system and the
matrimonial home is on land held by CP in the husband's name only (a relatively common
phenomenon), the wife will havel@éave the family home. Nor can the court even order
temporary possession of the matrimonial home while these matters are being strtddheut.
court can only order the husband to compensate the wife for her share of the home in monetary
terms.

The result of a compensation order on reserves in which housing is in short supply is often
to force the wife to leave the reserve if the bamdodaefuses to allot her land under a CP.
Moreover, even the order of financial compensation is often hollow. This was the case in the
leading judicial decision on this point, as the following comments by Commissioner Hall of the
Westbank Inquiry indiate:

Although some spouses may benefit in future from that aspect@éthelfsor} decision, it was
not of great practical assistance to Rose Derrickson. In order to obtain a compensation
order in lieu of division of lands, she would have had to retuhe Supreme Court of
British Columbia. This would entail further expenditure. Furthermore, it would have to
be established that her husband had sufficient liquid resources to comply with any order...
If the only substantial asset is real property @serve, any enforcement of a
compensation order may be practically imposSible.

(i) confusion and gaps

There are many provision in tiet that are simply vague or ambiguous and which result
in corfusion. For example, in section 18 the Minister may authorize the use of reserve lands for
particular purposes, and, with band consent, "for any other purpose for the general welfare of the
band.” Where someone possesses the lands und&ettbye CP, conpensation must be paid.
The Act does not define "general welfare of the band," not does it specify who must pay the
compensation, in what amount or by what formula, or what happens to the land when no longer
needed for the purpose for which it was taken.

In a similar way, when lands are expropriated for public purposes under section 35, there

%% Derrickson v. Derricksof1986] 1 S.C.R. 285.

8¢ paul v. Pauj1986] 1 S.C.R. 306.

857 Westbank Inquirysupranote 650 at 5225.
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are no criteria regarding compensation to the band or to the individual band members in
possession of the expropriated land, nor is there a formula for divichpgresation between the
band and individuals in possession of the land or even a requirement that it be paid as of a
particular date.

There are many important but undefined terms inAbie Only a few will be mentioned
here. For example, where someoma&y be authorized by ministerial permit "to occupy or use"
reserve land under section 28, the scope of that use or occupation is problematic because
important terms such as "occupy or use" are undefined. Where reserve lands are "uncultivated or
unused,"lte Minister may lease such lands to outsiders under section 58 with band consent.
What does "uncultivated or unused" mean in the context of a reserve that is not a farming
community? Where another provision, section 53, calls for naming a person te manag
surrendered or designated lands on behalf of the Minister, is it possible to specify "chief" or
"council member" as opposed to naming a particular individual?

There are, in addition, significant gaps inAbe The largest is the failure to deal with
treaties and treaty rights in any way in the important area of lands. It is almost as if they exist as an
afterthought in the reference to treaty annuities in section 72 and to treaty terms in section 88
rather than as the basis of the relationship ketlaege numbers of First Nations and the federal
governmenment.

There are also many lesser gaps. For example, there are no provisions governing conflict of
interest to regulate situations such as that of Westbank where the political officers are also
landholders. If it is true that many band councils are controlled by relatively wealthy families who
hold large portions of their respective reserves as private family holdings for commercial
development, then this is a problem that can only exacerbé&ettbralism on many reserves
and cause problems for any future-gelfernment scenario.

As Commissioner Hall noted in the Westbank Inquiry, while a CP obviously cannot give a
fee simple interest,"it has in practical terms much similarity to satérest in land™ Thus,
another related gap is the inability of bands to grant more varied interests in reserve lands such as
joint tenancies or tenancies in common. They are unable to do so becdangdmithActsystem
is limited ® CPs and COs. Moreover, many bands, while interested in granting individual rights,
do not necessarily wish to allot the full interest represented by these certificates. They would
prefer to be able to limit the control an individual has over partparigons of the reserve for the
reasons outlined above.

Many bands do not use thedian Actsystem at all, preferring to give lesser or varied
interests in reserve land, often on the basis of custom. Customary allotments are not recognized
by the DIAND Indian land registry system authorized under section 21, since they are outside the
Indian Act That registry is authorized only to register CPs and COs. Thus, in the case of some
commercially oriented bands, it cannot accommodate-stirata(regstration of individual

668 |hid at 10.
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condominium units).

The net result of all these problems with land management undedidue Acthas been
timeconsuming procedures and bureaucratic delay that can mean a turnaround time of two or
three years for some tranaes:” Many bands see commercial opportunities slipping away, the
result being an ever increasing degree otamgiance by bands and individual band members
with the strictures of thect. Many band councils, for example, enter into direct ("buckshee")
leases with neimdians. Sometimes individual band members with CPs or custom allotments
conduct transactions redeng their allotments such as crop sharing agreements witidieon
farmers. In neither case is the interest registrable undedtae Actregistry system and legally
protected.

Another related problem has to do with short and long term lanceusgpunder
section 28. Although they are only to occupy and use reserve land, in some cases they are being
used to establish more permanent enterprises such as motels etc. as a way of getting around the
delays involved in surrendering or designatin@utigs. Evidently, this is likely a breach of the
surrender provisions. In addition, it does not create an interest in land that will attract secure
outside financing.

There are no easy solutions to these problems. Moreover, the tensions gepdaaidd b
dealings among the band members often lead to heightened factionalism and even to violence.
This occurred on the Westbank reserve in British Columbia and led to a judicial inquiry in the
1980s. These tensions are not restricted to Westbank. Cbmmsnissioner Hall's observations
probably reflect the reality in many bands across Canada:

The process of growth and change is one that always generates a certain amount of controversy and
tension. At Westbank, there has been economic tension betvatam lessors and
norHndian lessees. There were jealousies and controversies between different factions in
the Band. The Department was in a state of transition from the older "Indian agent” style
of management to a new approach of granting greateoruyttm local Indian
governments. Westbank had the fortune or misfortune to be rapidly escalating its
economic activity at a time when the Department was moving away from active involvement
in the management of Indian bands. With regard to leases and kathority there was
a very real vacuum of authority. One witness said Westbank was on the "cutting edge of
change." Attimes, largely because of the personalities involved, it resembled a battle

670

zone.

869 DIAND, Lands, Revenues and Trusts Revisupranote 1 at 17.

670 Westbank Inquirysupranote 650 at xiv.
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(3) Resource Development
The most important areas for reserve resource development at the moment are the timber
and minerals regimes. The mineral regime also includes oil and gas, which will be discussed
separately. Sand and gravel, water rigltsyidiife harvesting also offer some scope for
economic development, but are presently less important in the economic evolution of reserve
communities.

Resource development in the reserve context is intimately tied up with the land
management regime theas been described. Since it is based on the notions of Aboriginal title
and absolute Crown jurisdiction over Indian reserve lands, bands are not recognized as owning
subsurface resources like minerals and oil and gas which are highly regulatetthéydutetal
and provincial governments. Bands receive a share of the revenues from exploitation of
subsurface resources as a function of fegeraincial revenue sharing agreements rather than on
the basis of any right of their own.

Even areas su@s timber harvestingwhich seem more compatible with the concept of
Aboriginal title that sees Indians as mere users and occupiers rather than owneraref land
heavily regulated. In the same way, water rights and wildlife harvesting also lielaunded
largely provincial regulation. Given that these activities also falls within Aboriginal and treaty rights
under section 35 of tHéonstitution Act, 1982hese may be predicted to be areas that will
increasingly engage the courts in sortingetattve regulatory priorities. There is a long history
of hunting and fishing litigation, and water rights cases are now coming to the fore as well.

In any event, a brief review of reserve resource development will demonstrate the extent to
which resarce development is a highly regulated field and contentious field.

(a) Timbef™
(i) DIAND Management

Timber is an important resource, all the more so as, unlike minerals, it is a renewable
resource. Reserve timber is dealt with in section 57(a)loflihe Actwhere the GIC is
authorized to make regulations authorizing the Minister to grant licenses for timber cutting in two
situations: on already surrendered lands and, with band council consent, on reserve lands that have
not been surrendered. Basically, #fere, ministerial authorization is required for all removals
of timber from Indian lands.

Under this authority, thimdian Timber RegulatiofiShave been passed. They place
virtually all regulatory power over timber harvgstimder DIAND authority, to such a point that

671 Much of the general information about the federal government role in this section is from DIAND, "Lands and
Trusts Services", Background Document for the Royal Coroniss Aboriginal Peoples at 4.

672 C.R.C. 1978, c. 961.
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under section 4 of the regulations bands and individual Indians must get permits to cut wood for
fuel or for personal use. DIAND also takes responsibility for managing forest lands on reserves
(s. 22) and impxes provincial timber laws on licensees (s. 25).

Thus, although federally regulated, band forest resources are in many ways governed by
provincial rules. This is in itself not necessarily a bad thing, since the provinces have
welldeveloped forestrytes and practices. There are also a number of fqateranhcial
agreements in the area of forestry management whereby forestry inventories and management
plans have been formulated.

There is also active collaboration between the DIAND Forest maaagPnogram and
Natural Resources Canada by way of a 1989 memorandum of agreement between them, and
advice on good forestry practices and other technical information is available to bands, tribal
councils etc. Assistance is also provided for negoti@@oinsg to timber sales and for the
development of new forestry policies in the future. Since 1984, DIAND policy has been that
bands should be more involved in managing and controlling Indian forestry practices, and a
number of policy discussions andiatives have followed in this vein, including the current effort
to develop alternative Indian forestry legislation.

(i) Shortcomings of the Timber Regime
However, no powers of any kind are granted to the band or to the band council under the
Actexcep in the first instance to consent to the surrender or to cutting timber on unsurrendered
lands respectively. Thus, the power is essentially a negative one. In each situation bands may
impose conditions, but this means drawn out discussions on a case bgsis. This hampers
efficient and effective reserve forestry practices and is not conducive to the development of a band
inspired and controlled forestry management plan.

Once consent is given under either procedure, all management authoBtyAN h
However, even the DIAND authority is incomplete as it does not address such related matters as
sale, regeneration, access and road construction to timber harvesting areas etc. Nor does DIAND
have specific authority to manage the harvestingnslalemoval of wood (but néimber)
products such as plants, cuttings, bark, seeds and cones etc.

In addition, under théndian Actmoneys regime timber revenue is treated as capital and
not as revenue moneys. Capital moneys, which are derivethdéreaid of assets, are the
financial equivalent of lands and are accordingly harder for the band to access than are revenue
moneys. The Minister will require detailed information and analysis of why capital moneys are
required in order to meet his/her fidary obligations, and this means delay in getting the moneys
out to the band. Since modern forestry practices require a consistent and easily accessible source
on moneys for the reforestation and other management practices that are necessary to keep the
industry vital, this is yet another hindrance to band resource development planning.

One other paternalistic provision is that in subparagraph 58(4)(a) allowing the Minister to

184



dispose of dead or fallen timber without a surrender. The subsequentgudplar(b) allows the
Minister to dispose of "sand, gravel, clay and othemetallic substances" and to credit the
proceeds to band funds or to divide them between individuals with CPs and the band. It is not
clear that this subparagraph applies toehmval of dead or fallen timber. If it does, then
evidently any proceeds would go to the band or the individual concerned.

The overlapping and redundant penalty provisions for timber matters has already been
discussed earli€t. In addition to their confusing nature, however, must be added the fact that the
penalties ($100 fine or 3 months imprisonment under s. 57(d) or $500 fine 3 months
imprisonment (s. 93)) are too low to be much of a disincentive to dggetange scale timber
harvesting outside tiAet or to prevent timber poaching on even a smaller scale.

In short, the whole statutory attitude seems to minimize the importance of this area for
future band economic development and to discourage banasaking part on resource
management decisions involving their own timber stands. Nor is there much variation from this
theme in the setfovernment context. For instance, undeGie=Naskapi (of Québec) Act
forestry jurisdiction is with the provinegen on Category 1 laritlsThe Sechelt Band, on the
other hand, does have forestry jurisdiction under iskking power over "preservation and
management of natural resources" on Sechelt’laggiglently, however, their lands are
considerably less extensive than those of the Cree and Naskapi peoples of northern Québec.

Since the 1939 decisionlimited States v. Shoshone Tfibthe rule in the United States
is that "Indian tribes enjoy full equitable ownership of timber located upon tribal reservations lands”
unless the United States has reserved those rights to itself By tieatiger regulations are an
important part of the 193#dian Reorganization Aethere, in section 6, the Secretary of the
Interior is directed to make "rules and regulations for the operation and management of Indian
forestry units on the principté sustained yield manageméhtyhich has been done. Thus,
tribes are restricted in how they manage their timber resources by the requirement that all timber
sales and leases for timber cutting be approved by the Secretarptefithre | Tribal members
may cut timber for their personal use without the Secretary's approval, however.

The timber regime in the United States has been, like the land management regime

673 See text at note56869, supra
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676304 U.S. 111 (1938).

577 Felix S. Cohen's Handboggupranote 51 8538.
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referred to in th&uerin Casethe source of much judicial elahtion of the nature of the

fiduciary relationshify. Although timber matters do not involve as much tstzdé litigation over
regulatory jurisdiction as do some other areas, there hastheless been some significant
courtroom battles in the area. For exampl&Yimte Mountain Apache tribe v. Brackitie

United States Supreme Court held a logging company working under contract on the tribal timber
harvest to be free from Arizona "motarrier license tax" and "use fuel tax" because federal
regulations had preempted state reguldtidisent the federal protection, of course, the clear
implication is that the state might have a role to play in tribal redevatepment. Thus,

despite the tribal beneficial ownership of the resource and federal protection, there is still
considerable scope for bickering with local authorities over the relative independence of tribal
economic activities.

(b) Minerals

() FederaProvincial Management
Minerals on reserve are governed by section 57(c) loidibe Actunder which the GIC
may make regulations "providing for the disposition of surrendered mines and minerals." Under
this authority, the GIC has passedltidian Mining RegulatiotiS They apply in every province
except British Columbia, where the mining regime is governed by two separate federal enactments
and confirmed by provincial legislatidnThus, as with the forestry regime, the Minister
authorizes virtually all removal of minefaden reserves.

The Indian Mining Regulatiortgave not changed in essential respects in over thirty years.
They govern exploration and development in mines and minerals in surrendered and reserve lands
everywhere but British Columbia under the direatiothe mineral division of DIAND.
DIAND issues permits and leases by way of public tender and takes full responsibility for all
aspects of the mining regime on reserve. Once again, the regulatory scheme is derived from
provincial laws: under section 4l regulations, permit holders "shall comply with the laws of the
province... [that] relate to exploration for, or development, production, treatment and marketing of
minerals” so long as there is no conflict with the federal regulations.

In short, &ad as seen in the timber example, provincial laws are incorporated into the
regulatory regime. and there is no role for the band or band council in regulating mineral

679 Beginning in 1940 wittChippewa Indians v. United Staté¥ Ct. Cl. 97. See also the most important recent
judicial pronouncement itUnited States v. Mitchell (11163 U.S. 206 (1983). In both s&s, money damages were
recoverable against the United States for breach of the fiduciary duty in forest management.

680 448 U.S. 136 (1980).
81 C.R.C. 1978, c. 956.

582 British Columbia Indian Reserves Mineral Resources &dE. 194314, c¢. 19, and th€ort Nelson Indian
Reserve Minerals Sharing AQ.C. 198681-82-83, c. 38.
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development. As with the timber regime, the only band power is a negative one:tio refuse
surrender the lands or to attempt to impose conditions on it.

The DIAND Mineral Management Prograinmanages the development, sale and
removal of oaeserve minerals through the issuance and administration of mineral permits and
leases on Indian lands and provides technical assistance to bands, tribal councils etc. It also assists
in negotiating solutions to fedgpadvincial mineral resource issa@sl is supposed to help
develop new mineral policies and regulatory initiatives.

The entire issue of subsurface ownership rights on reserves is a highly political one since
legal theory considers the underlying title to reserve lands to be in theepegeemt where the
reserve may have been established on federal land prior to the creation of the province. No
province is therefore willing to concede ownership of subsurface resources to the federal
government, let alone to bands themselves. Sincasistyon a major provincial role in
subsurface resource extraction, the area is largely governed bypfedecal agreemefitdike
that of 1943 granting the province of British Columbia "administration, disposal and control" of all
mineral resources under reserves conveyed to the federal government.

Under the CanadB.C. agreement the federal government gets fifty percent of revenues
from royalties and fees at rates set by the province. A second agreement was made in 1977
regarding the Fort Nelson bafid.It too has a fift§ifty revenue sharing formula. Nor is the
Sechelt Indian Band considered to own its subsurface resources despite holding its land in fee
simple. The federal legislation is clear in se@dotinat the lands were transferred to the band
subject to "any interests recognized or established" by the reservations and agreements referred to
above regarding British Columbia Indian land pdficy.

In Ontario, despite apparent treaty promises and oral undertakings to the Indians to the
contrary, a 1924 fedesaovincial agreement confirming earlier reserve conveygrnacesd the
province rights to one half the proceeds of all mineral dispositions on reser¥é [ahes.
agreement also provides for the application of provincial mining standards and requirements.
Treaty Three was egpted because of a prior agreement giving full control of reserve minerals to

%83 This information is derived from DIAND, "Lands and Trusts Servicagiranote 671 at 445.

%84 See Richard BartletSubjugationsupranote 90 at 289 for a summary of these fedepabvincial agreements.
Thefollowing account is taken largely from this source.

%85 The Fort Nelson Indian Reserve MineraWwenue Sharing AQ.C. 198681-82-83, c. 38.

686 Sechelt Indian Band SeBovernment ActS.C. 186, c. 27. See the comments made earlier in the text at notes
69598, supra

887 CanadeOntario Indian Reserve Lands Agreeme®sC.1924, c. 48. With respect to the treaty promises and
undertakings to the contrary, see RichaattBtt, Indian Reserves and Aboriginal Lands: A Homel#8edskatoon:
University of Saskatchewan Native Law Centre, 1990) at ppl1106
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the federal government.

A similar arrangement was made in the prairies via theNE@3(hl Resources Transfer
Agreementsbut only for lands set aside as reserves after 1930 (since earlier reserves would have
been created on federal laffl)These agreements also included oil and gas in the fifty percent
revenue sharing split. In Manitoba, section 12 dffdr@toba Natural Resources Transfer
Agreementncorporates by reference the terms of the 1924 Ontario agreement mentioned above.
Thus, the federal and provincial governments share the resource r@read#t/fifty basis, with
the federal government holding its share in trust for Manitoba bands. Treaty Three Manitoba
bands are not included within the terms of section 12. This provision has been criticized in the
Manitoba Report and is stated to hiswgbited potential mineral development on those reserves
covered by it’

Agreements in New Brunswick and Nova Scotia in 1958 transferring title to reserve lands
to Canada specifically excepted mineraldanthre that provincial mining regulations will &@ply.
However, in a departure from the other models, all revenues are to go to the fedenaeyave
for the benefit of the bands. There is no agreement with Prince Edward Island.

The situation in Québec is difficult due to the complexity of its history regarding the
creation of reservésthe lack of a federgrovincial agreement, the insistence of Québec that it
has full ownership and complgeisdiction over mineral development once a band surrenders its
interest, and the reluctance of the federal government to force the issue. As a result, federal policy
is to discourage land surrenders for mineral development in that province, siacel tivélb
receive no benefit from them. In the same vein, existing mineral interests u@ieei@skapi
(of Québec) Acaire specifically excluded from Category 1 lands and subsurface jurisdiction is with
the provincé?”

(i) Shortcomings of the Minerals Regime
Because of the restrictive notion of Aboriginal title there are unresolved ownership and
revenue sharing issues in the area of mineral resources. Where Indians are seen as mere users
and occupiers of the surfacelof tand and the province is the holder of underlying legal title,
there is large area for disagreement about resources lying under the surface but, until surrendered,
not yet within the provincial grasp. This issue cannot be resolved here. Howevedward/o

688 Constitution Act, 193QU.K.), R.S.C. 1985, App. I, (No. 26).

689 Manitoba Reportsupranote 137 at 194.

890 New Brunswick: S.C. 1959, c. 47; S.N.B. 1959, c. 4. Nova Scotia: S.C. 1959, c. 50; S.N.S. 1959, c. 4.

%91 There are eight different reserve legal regimebkah province, depending on the historical facts surrounding the
creation of the reserves. dative Rights in Canagaupranote 50 at 23B2.

%92 Notes 40203, supra

188



notes, "[a] review of the system of sharing mineral wealth in light of a better understanding of
aboriginal title may result in fundamental chaffges."

There are some lesser issues in this area that als@onement and which demonstrate
yet again the inconsistencies and ambiguities lindia& Act For instance, under section 28(2)
it will be recalled, the Minister may authorize anyone to "occupy or use" reserve land for up to one
year without band couaih consent. Does that permit mineral exploration permits outside the
federalprovincial agreements (which are triggered by a surrender)? The answer to this question is
not known at this time.

In the same way under section 53 the Minister may appoint a person to "manage, lease or
to carry out any other transaction" regarding surrendered or designated lands. Can this be used
for mineral development purposes? How does the recently clarifigdatesi procedure relate
to the federaprovincial agreements? Is it a surrender sufficient to trigger their provisions, or is it
outside the scope of the agreements? Similarly, section 58(4) allows the Minister without a
surrender but with band councdnsent to dispose of "noretallic substances upon or under
lands in a reserve...". Does this include minerals that might otherwise be subject to the
federalprovincial agreements and to the surrender precondition? The answer to these questions
would hae obvious ramifications on fedgyadvincial relations.

In addition, the shortcomings of section 57 itself require some comment. It refers to
"surrendered mines and minerals." Throughout this discussion it has been assumed that the word
"surrenderedjespite its placement before "mines" refers to minerals as well as mines. If it does
not and only existing mines need to be surrendered, then the GIC could deal with minerals outside
the federaprovincial agreements.

Another issue regarding sect®hhas to do with the scope of the terms. Does
"surrendered mines and minerals" include rights of exploration and surface and access rights to
mines too? If mining companies cannot obtain control over exploration and access to the reserve,
evidently thewill be hampered in efficiently exploiting the mineral deposits on the reserve.

In the United States, full beneficial ownership of minerals by the tribes was established in
the case referred to aboumited States v. Shoshone Tritie As in Canada, however, mineral
development and leasing on Indian lands has a long, turbulent and politically charged history. In
1938, a measure of order was finally brought out of the relative chaos by legislation delegating
authority to the&Secretary of the Interior to make regulations regarding mineral leasing on Indian
* Overall mineral leasing and management authority over Indian ldiddad between

lands®

693 Native Law supranote 20 at 242.
694

Supranote 676.
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the Department of the Interior (BIA) and the United States Geological Survey (USGS).
Nonetheless, the mineral development and leasing regime in the United States under both BIA
and USGS authority has come under criticism in recent pegear planning, mismanagement,
failure to supervise lease operations and general lack of technical supportto tribes.

The general rule followed by BIA is apparently not to trehfun lands as federal lands
for mineral development purposes and thereby to further United States economic policies, but
rather "to assist Indian landowners in deriving maximum economic benefit from their resources
with sound conservation practic8aVhether or not this is entirely true, the area of mineral
development and leasing has continued to be coloured by considerable litigation and political
manoeuvring. A recent example of the latter is the-Napajo land dispute thataeen the
creation of "joint use area" and evictions of Navajo sheepherders from what are considered to be
Hopi lands. There are some who suspect that the vast deposits of coal under and adjacent to these
lands and the involvement of a multinational coadpany is at the root of it &ll.

In any event, it can be predicted that attamgdb resolve the issue of ownership and
control over resources under Indian lands, especially in provinces such as British Columbia and
Québec, whose economies rely on mineral resources to a great extent, will be a politically difficult
issue.

(c) Oiland Gas
Oil and gas revenues are governed binttian Oil and Gas Regulatich®riginally
passed under the authority of thdian Act For regulatory purposes oil and gas fall under
section 57(c), mineral development. $hilney must be surrendered before being disposed of for
revenue purposes.

The authority for the regulations is no longer to be found imthan Act The passage
in the 1970s of thmdian Oil and Gas A€t has provided a specific statutory authority for them.
However, théActis minimal, setting out regulatioraking authority and band rights to receive
whatever royalties are collected by the Crown for them. The regulations provide for permits,
leases and exploration contracts and for conformity with provincial standgosyamigl
environmental, and oil and gas development, treatment and production laws. In short, they call

6% See, for exampldselix Cohen's Handbogkupranote 51 at 736.

%97 |bid at 73536.

%% See e.g. Ward Churchill, "Genocide in Arizona: The Hdavajo Land Dispute in Perspective"Struggle for
the Land(Toronto: Between The Lines, 1990) at 14%b.

899 C R.C. 178, c. 963.

"0 R.S.C. 1985, c-7, passed originglbe S.C. 1974576, C. 15, S.1.
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for provincial regulation of most important processes, including levels of production as set by
provincial energy agencies and departments.

Many of the comments and criticisms expressed above regarding mineral extraction apply
to the oil and gas area, althoughi980 reserves do not suffer thebB(federal/provincial
revenuesharing split. There is no formal role for the band or band thisl beyond refusing the
surrender or imposing conditions on it, although section 7 éicttaoes call for consultations
with representatives of the bands "most directly affected.”

The oil and gas regime has been separate from the general migienalsince the
passage of tHadian Oil and Gas Acind the establishment in 1987 of Indian Oil and Gas
Canada as a branch of DIAND to specifically manage oil and gas resource development on Indian
lands. It is mandated to identify, promote and adsestopment opportunities, to recommend
terms and conditions, conduct environmental assessments and to assure that the necessary band
council approvals are provided. It also manages the disposition, leasing and general
administration of all agreements otegged with resource development companies and performs a
subsequent monitoring and oversight function. It also gives technical advice to bands and
performs a number of other technical functions.

(d) Sand and Gravel

The Indian Mining Regulatiorstate in section 2 that they do not apply to sand and gravel
extraction. This is to be contrasted with the situation in the United States where sand and gravel
on reservations are classedranerals and regulated accordifigfgand and gravel on Canadian
reserves fall, therefore, to be regulated by section 58(4)mditire Actwhich, it will be recalled,
allows the Minister to disposésand and gravel with band council consent or without it if it
cannot be obtained without undue difficulty or delay. However, it is not clear that sand and gravel
may not be "minerals" under section 57(c), in which case a surrender would be retjsjpesketo
of them. If so, then there would be a conflict between the two sections.

In any event, it is clear that once again there is no role for the band or band council except
to withhold consent under either section or to impose conditions. Oneethgdimited band
role and the paternalism of the statutory regime dominate the area. With respect to Québec, the
CreeNaskapi (of Québec) Aspecifically refers to the use of gravel for personal use or earthworks
and subjects it to provincial licerite

91 DIAND, "Lands and Trusts Serviceslpranote 671at 5559.

702 Felix Cohen's Handbookupranote 51 at 532.
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(e) Water
Water rights are not dealt with in tinelian Act This is a gap that must be filled in by

looking to the common law and to the law of Aboriginal title and rights. Woodward notes that, as
basic rule, "provinciEws may not encroach upon the water rights attached to reservé lands."
short, the reserve water regime is immune from, and different than, normal provincial water law.
However, it is always necessary to lodke process by which the reserve was created, as in the
examples discussed earlier regarding other reserve interests, to determine whether and to what
extent the water forms part of the reserve.

Bands do have certaindaw making powers in the argader thelndian Act but they
appear to refer to local matters of relatively minor importance in the larger scheme of water
resource law. For example, under section 81((f) bands may regulate the "construction and
maintenance of water courses" and ungargy control the "the construction and regulation of
the use of public wells, cisterns, reservoirs and other water supplies.” The scope of these
provisions is not known. In short, just as the wider law of Aboriginal water rights is uncertain, so is
thescope of these Bgw powers. Since the legal status and capacity of bands is not clear,
DIAND acts on their behalf in applying for, signing and complying with water licences issued by
provincial governments.

Indian water law is not well developed am&da but can be expected to involve increasing
conflict with the provinces as bands begin to assert ownership of rivers running through their
reserves or control over off reserve actions (like building a dam) that interfere with their use of
water withimeserve boundaries. For example, in recent British Columbia cases the question has
arisen as to whether reserve boundaries extend to the middle of the body of water. Related issues
may include matters such as whether band authority to edesskapptiable "on the reserve"
extends to fishing B&ws regulating waters adjacent to, but not within, the reserve. This would
have evident consequences for issues like fishing on the reserve side of the centre line of the river,
for example.

In any eventhis is also an issue that engages section 88 mditie Actwhich
incorporates by reference provincial laws of general application so as to allow them to regulate vital
band processes. The net effect of the lack of knowledge about the limits chteamigjiis and
the potential intrusion of provincial regulatory schemes is to prevent rational economic planning in
a number of areas.

The law of tribal water rights is much more developed in the United States where,
according to the ruling Winters v. United Statéstribes are considered to have reserved to
themselves sufficient water to fulfil the present and future needs of the reservation. Obviously, in
relatively dry states like Arizona and Caliéothe uncertainty created by this rule has been the

94 Native Law supranote 20 at 245.

95207 U.S. 564 (1908).
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source of considerable concern and has led to much recent litigation over issues such as whether
the rule applies to all reservatiGhgyhether fineboundaries had ever been determined for some
reservatiori%etc. In light of recent Canadian and American history, it is likely that water rights
litigation involving reserves and the provinces wtihcento expand in Canada.

There may also be internal reserve water rights issues. It is interesting to note in this
connection that access to an adequate water supply was one of the minor, but nonetheless
important, issues confronting the Westbankdhia its quest for enhanced economic development
opportunities. Ultimately Commissioner Hall recommended a central reserve agency something
like a public utilities commission to ensure that water allocation was conducted in a "proper and
everhanded andusinesslike fashioff."

(f) Wildlife Harvesting

This is an area that some bands currently attempt to regulate under their section 81(1)(0)
bydaw power over "the preservation, protection and manageinertearing animals, fish and
other game on the reserve.”" Leaving aside for the moment the section 88 issue and the fact that
these are matters that engage section 35 Aboriginal and treaty rights, wildlife harvesting on reserve
is inconsistently dealttivieven within théndian Act For example, under subparagraph 73(1)(a)
the GIC may make regulations in precisely the same area. The fact that it has not done so to date
does not detract from the general inconsistency of granting a power to a bamel hatidand
then removing it with the other.

Wildlife laws comprise an area generally under provincial or territorial regulatory power.
Hunting and trapping, for example, fall un@enstitution Act, 186&uthority over property and
civil rights in th@rovince, whereas fishing, a federal matter, has been a shared jurisdiction area
with the provinces for some time. The federal government simply adopts and enforces provincial
regulations in the area as in 8garrowscenario that was the subject of ickemable judicial
comment. Although provincial wildlife laws will apply in principle on anelsefive, since
reserves are not federal enclaves, there are formidable obstacles to their direct application on
reserve that will be discussed below.

The whole area of wildlife harvesting rights is in a period of extreme turmoil and there is an
overabundance of litigation flowing from 8parrowruling about the limits of Crown regulatory
power over wildlife harvesting matters. There the Court descsbedg) foy the Musqueam
people as being "an integral part of their fivastl as "an integral part of their distinctive

%8 Arizona v. California (1) 373 U.S. 546 (1963).

97 Arizona v. California 1] 460 U.S. 605 (1983).

98 Westbank Inquirysupranote 650 at 515.
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culture.™ The law of Aboriginal and treaty harvesting rights is vasyilamot be explored here.

Suffice it to say that thedian Actregime is part of the general regulatory framework. This
regulatory framework raises a number of obstacles to the direct application on reserve of provincial
laws. Woodward summarizes thedstacles, noting that provincial laws will be ineffective in the
following cases:

1. the exercise of an Aboriginal right protected by section 35@dmisétution Act, 1982

2. the exercise of a treaty right or a related constitutional rightsbhokereferred to in

the prairies in the Natural Resources Transfer Act and confirmed Gpitisétution Act,

1930

3. where the provincial law was seen as a law relating to the use of land, since section 88 will
not save it (it only makes them apfliedo Indians, not Indian lands);

4. where the matter was already covered by a band cotlauildnyder section 81(0)

above™

It should be noted in this context that there is no provision imdien Actfor resolving
these issues between bands and the provincial governments. It is not entirely clear that bands are
legal entities fully recognized as such by the common law, and they do not have apparent authority
under theAct to enter into binding agreemts with provincial and territorial governments for the
comanagement of wildlife. While this may obviously be done by way of a political accord, such
an arrangement would not provide a legally binding way of resolving the issues that are sure to arise
as bands become more and more involved in managing and controlling harvesting regimes under
their own auspices in future.

(g) Summary of Resource Issues

As Richard Bartlett has notédthere at least three majooints to be made about the
present resource development regime. First, it does not shelter bands from paternalistic federal
regulatory intrusions that enable provincial law to govern most of these vital resource development
matters. Second, bands ar@idd any real role in managing their own resources. Third, there is
no provision for regulating eéserve resource development or resouraa@oagement matters
so as to provide bands with income and security regarding the nature and extent of their own
resource development plans and initiatives.

From a broader perspective, what the resource development provisioriadithéct
and the related Crdgaskapi and Sechelt sgtivernment legislation indicate is that these are
political issues that g the root of the "sederving manner"” of the assertion of Crown jurisdiction

9 pid at 1099.
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Supranote 20 at 33B88.

12 subjugationsupranote 90 at 26.
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that Professor Slattery has referred #aboriginal title, upon which the Crown control of

resources in based, has traditionally conceived Aborigimisl as possessory rather than

proprietary, and as comprising merely a "personal and usufructuary" right to the surface resources
of their lands. There is a line of cases, however, that tends in the direction of characterizing it as
fuller "beneficial ierest” that would seem to allow for an expanded role in resource management
issues since presumptively the resources in the lands would be, like the lands themselves, for what
section 2 of théndian Actcalls the "use and benefit" of those for whom tiney lieen reservéd.

The position in the United States, while not entirely free from doubt in this respect due to
the particulars of some reservation historiesnsé¢o accord federally recognized tribes a full
beneficial interest in surface and subsurface resources on the theory that these resources
presumptively fall under tribal sovereign jurisdictidrhe United States may nonetheless reserve
these rights to itself on the basis of its plenary powers over tribes. In such cases, however, this
would be characterizable as a compensable "taking" under the fifth amendment to the United States
Constitution:*

There are evident dangers for bands themselves as they take greater control of their own
resources without developing consensus about how best to utilize them. It is here that factionalism
may play a destabilizing role in band politics as it did ingbeot8Vestbank. If the American
example is anything to go on, resource based political disputes may lead to what Deloria has
referred to as "terrible divisiveness" in tribal communities, the effects of which continue on many
reservations where the "hoaral versus resource development" debate has never been resolved.
Perhaps there is food for thought here about what may be in store for Canada as well:

Today a terrible divisiveness exists in many Indian tribes. After almost a century of regarding their
reservations as a place to live, Indians are discovering that they are being prodded into
leasing large portions of their lands so that others can exploit the mineral wealth that lies
underneath the ground. Sometimes it is coal deposits, often oil @l gas) and
occasionally uranium and molybdenum. All of these resources bring immense wealth, and
their removal always leaves some desolation that cannot easily be corrected. Sacredness
and utility confront each other within the tribal psyche, andat & all certain how
Indians will decide the issue. Most Indians are so desperately poor that any kind of
income seems a godsend. On the other hand, ancient teachings inform Indians that the
true mark of a civilization is its ability to live in atilmcavith a minimum disruption of its
features.

713

Supranote 628.

14 See thesuerin Casesupranote 24 at 38:B2 for a brief discussion of these cases.

1% Ynited States v. Shoshone Trilsapranote 676.

1% United States v Creek Nati@®5 U.S. 103 (1935).
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(4) Wills and Estates
(a) General Outline of the Estates Provisions
Estates law is normally a provincial matter under the Constitutiog, datler the heading
of property and civil rights in the province in section 92(13) Qfahstitution Act, 1867 An
estate comprises all of the property and debts of a deceased person at the time of death, and
estates law deals with the distributioth@® estate to the beneficiaries.

Distribution by will is called a devise and is carried out by an executor. This is known as
testate distribution. However, where there is no will or if the will cannot is invalid (not probated),
distribution is cadld descent and is carried out by an administrator in accordance with the intestate
distribution scheme in provincial legislation where the range of possible beneficiaries is set out.
Executors and administrators have strict duties to perform under g@stamidards and will be
liable for breach of their duties.

In the nonindian estate setting, supervision and adjudication are handled by surrogate or
probate courts in each province. These courts generally exercise the following functions: (1)
determinethe validity of the will (probate); (2) approve the appointment of administrators on an
intestacy; (3) approve the distribution of the estate; and (4) approve the deduction from the estate
of moneys required to pay the administration fees.

The Indian Ad removes Indian estate matters from the realm of provincial law so that the
functions mentioned above are carried out by the Minister and not by the provincial courts. In
section 2 of théct, an "estate" is defined as "real and personal property ame@sy in land."

There is no definition of will. Under section 4(3), the estates provisiongA\ct tftenot apply to
Indians not normally resident on reserve or on federal or provincial Crown lands unless the
Minister specifically orders otherwis€hus, the Minister could presumably take jurisdiction over
the estates matters of all status Indians wherever resident in Canada if so desired.

The basic outline of thimdian Actestate provisions is as follows. Under sections 42 and
43, all jurisdiebn over Indian estates matters is vested in the Minister to be performed according
to regulations made by the GIC. Tinelian Estates ReqgulatiGhiave been enacted under this
authority, and provide guidance on the procediarég followed in executing the will and
administering the estate such as taking an inventory, advertising for creditors, outlining powers and
duties of administrators etc.

All power is vested in the Minister to appoint executors and administratoos and t
empower them to carry out their duties in accordance with the regulations. This aspect of the
Minister's role is clearly administrative. Under section 44 the Minister may direct that a particular
estate be handled by the provincial court "that wouedjhasdiction if the deceased were not an
Indian,” and the court may then "exercise the jurisdiction and authority conferred on the Minister

"8 C.R.C. 1978, c. 954.
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by this Act...".

Wills are dealt with in section 45, where the Minister is given great latitude regarding what
may be accepted as a will. A document may not be treated as a will, however, until accepted by
the Minister as such or, in the case of matters sent to the provincial courts, until probated. Thus, in
this respect the Minister is expected to carry out{yubaial functions similar to the probate
functions exercised by courts. It should be noted that provincial law requirements for wills are
relatively strict. Thus, tiedian Actgives a discretion to the Minister that courts do not usually
have in thesmatters. In section 46 the Minister's powers to vary the terms of any will reflect the
normal criteria available to courts in similar circumstances and do not appear to be any broader.

Appeals to the federal court are provided in section 47, antwisin of the estate on an
intestacy is provided for in section 48, with priorities for distribution established that exclude family
members that are too remote. Under section 49, no one acquiring reserve lands through these
provisions can be confirmedtheir possession or occupation except through a CP or CO from
the Minister. Under section 50, where someone "is not entitled to reside on a reserve" any
interest in reserve lands that has been received via these provisions must be put up fer sale to th
highest bidder among persons entitled to reserve residency. If there are no bids, after six months
the band will get the property.

(b) Problems with the Wills and Estates Provisions
() antiquated and paternalistic
The estates provisions have gjlbrstory, some of which has been reviewed in earlier parts
of this paper. That history demonstrates the assimilative nature and goals of the wills and estates
provisions in théndian Actthat were originally intended to supplement the other poliaies (e.
individual land allotments by location ticket) designed to "teach” Indians about private property
rights”™ Thus, the modern provisions inherit a legacy that is out of place with modern First Nation
aspirations. Indeed, one may well ask whivinester continues to be inserted into what are
essentially private family matters that might more properly be handled under band custom or in

accordance with available provincial law if the band or family desired.

For example, writing wills is not aditional Indian practice. In fact DIAND estimates
that no more than ten percent of Indian people haveilsg many continue to rely on more
informal or customary practices. Becauséritian Actscheme makes no provision for custom
distribution of the estate, that means that more often than not the intestacy provisions are
employed and the actual wishes of the deceased ignored. Also, dimdi@th&ctmentions

9 See also Wendy Moss, Elaine Gard@&Foole, "Aboriginal People: History of Discriminatory Laws" (Ottawa:
Research Branch, Library of Partiant Background Paper BFF5 E, November 1987) at-PD. These materials were
provided to RCAP for research purposes.

29| ands, Revenues and trusts Reviswpranote 1 at 70.
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custom adoptions in sgon 2 but fails to define them, some persons who may have been adopted
in this way but who are not recognized as children of the deceased may be deprived from receiving
a portion of the estate on an intestacy distribution.

Moreover, the Minister has exclusive jurisdiction reflected in very broad powers going
beyond those available to any single person in estate matters outsdiarib®&ct The Minister
both administers the estate and exercisesjgdasal decisioimaking and supervisory powers.

In practice the powers are delegated to regional DIAND officials. Aside from the potential for
conflict of interest, this is a great deal of power to place in the hands of officials.

In addition, with the growing complgxaf Indian estates matters as individuals become
more involved in the cash economy by investments etc. the ability of DIAND to continue to
exercise these @hcompassing functions has been thrown into doubt. The questioning of
DIAND continued authorityn this area has been accentuated by the trend to close regional offices
and to promote greater band autonomy genétallp the same vein, DIAND acknowledges
increasing frustration among band members, noting that "many Indian pedgleoaning more
knowledgeable about estate matters and want to administer estates thénTdeb/esd'
tendency that can only be expected to grow as the effects 3 Bdr€felt in larger and larger
numbers of Indian people whose estawill fall to be dealt with under these provisions.

(ii) inconsistency

A fundamental inconsistency that is related to the antiquated and paternalistic nature of the
wills regime has to do with its origins. As the historical review has showily evitienaere
restricted to "advanced" Indian men who had enfranchised and who had therefore ceased to be
"Indians”. Later, it was extended to Indian men who held land by location ticket. The need for
band council consent was also removed in timeasorly the Minister had a say in approving
the passing of reserve property. In short, the whole scheme was developed and administered for an
élite group of Indian men who were expected to prosper and to influence the cultural development
of Indian band conmunities along the lines of the dominant society.

The modern reality is that it is largely the economic élite of many reserve communities that
utilize the wills provisions to maintain their relative wealth within their family and kinship groups.
As there is no succession tax or otheti@sed or other wealth redistribution scheme in most
communities, the effect according to commentators like Boldt is to reinforce a class structure in
many communities that is gedfrpetuating because "[t]he élite<kas the legal right to transmit
its landholdings and wealth, undiminished by taxes, to its descendaMistetiver, what

2! |bid at 71.
722 M

723 Boldt, Surviving As Indianssupranote 39 at 127. His full observation is as follows:

Within the reserve community, the emerging ®lass structure has the potential to endure for many generations. The
élite class has the legal right to transmit its landholdings and wealth, undiminished by taxes, to its
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Dosman refers to as the "leading families" are apparently able to carry their relatively privileged
status over into the néndian urban environment in ways that continue their dominance over
reserve life in many wdys.

Moreover, the estates provisions reflect an inconsistency similar to that which has been
seen in otheareas of théndian Act For example and as mentioned above, at a time when
DIAND is promoting seljovernment and devolving service delivery functions to bands and tribal
councils, it seems quite anomalous to retain jurisdiction over this area. f hanfyoctions
such as notification of death, listing assets, searching for a will etc. could more easily be carried out
at the local level anyway.

In this same vein, another inconsistency lies in the diminished role for family members or
friends of he deceased in estates matters. Inlndian Actestates distributions it is not
uncommon for family members or close friends to be named as executors or as administrators.
Evidently, family and friend involvement not only protects family privacy freamranted official
intrusions, it also facilitates locating heirs, finding the will, clarifying the deceased's wishes etc.
Conflict of interest rules and strict standards enforced under court supervision ensure competency
and fairness in the distribution.

In theIndian Actcontext, however, family members are prevented from performing these
functions because of the bonding requirements imposed by DIAND. Normally executors and
administrators obtain insurance or an administrative bond pledged agaiostrttassets prior to
undertaking their functions. This is obviously to protect them in the event of liability regarding
their performance of their duties. Indians living on reserve are unable to pledge their property
against such requirements, sinedeu sections 29 and 89 it is exempt from seizure. This means
that they cannot generally meet the DIAND bonding requirements, and so they are rarely
appointed as executors or administrators. DIAND notes, however, that they may be appointed as
co-administators with DIAND officials in some circumstan€es.

It should also be noted that becausdiidéan Actwills and estates regime is derived from
norHraditional EureCanadian laws, Indian people are often unfamiliar with the concepts and so
are unprepared to undertake these responsibilities in any event. In short, as with much that is in

descendants.... Moreover, in the absence of a taxation system on reservesitutedistome from land
ownership and entrepreneurial activities, and with traditional customs of sharing and redistribution no longer
being practised, there are virtually no legal or normative operative mechanisms for redistributing wealth from
the éliteclass to the lower class. Given a politically entrenched élite class, that is a ruling élite class, it seems
unlikely that any mechanisms (e.g. progressive taxation) will be introduced soon that could serve as vehicles
for sharing or redistribution of witha on Indian reserves. Thus, the prospect is for growing inequities of
wealth between the two classes in future.

24 Indians: The Urban Dilemmaupranote 548 at 64.

2% | ands, Revenues and Trusts Revisupranote 1 at 73.
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the Act, there is little reflection of traditional Indian cultures and so the area remains unconnected
to daily Indian reserve life.

(i) confusion and gaps

There are several areas of confusion in this part drfidien Act In the first place, it is
not dear whether théndian Actestates regime actually displaces all provincial laws in this area.
This issue is tied into the larger one regarding the scope of Parliament's jurisdiction over Indians
and lands reserved for the Indians under section 91g4)dh been discussed in an earlier part
of this papef’ Thus it is not clear whether the estates provisions Actipgovide and entire
and exclusive code of federal regulations, or whether provincial lawsnbatraeetual conflict
with thelndian Actrules continue to apply. There are competing interpretations. "Which
position is correct is not firmly settled" according to Woddard.

Similarly, the issue of which |dederal or provincial, a provincial court seized of
jurisdiction is to apply is equally unsettled. Under section 44, it will be recalled, the Minister may
direct that a particular estate be handled by the provincial court "that would have jurisdection i
deceased were not an Indian.” This seems to imply that the court will exercise its own jurisdiction
and therefore apply the law within its own jurisdiction, namely provincial estates law. This would
evidently be to the exclusion of the federaulagder thelndian Act

However, section 44 also states that the provincial court may "exercise the jurisdiction and
authority conferred on the Minister by this Act...". This seems to imply that the court will exercise
only the powers that the Ministeishander théAct. Even if the court were restricted to federal
estates law, the previous point becomes relevant. Iitliha Actis a not a complete federal
code, then the court will apply a mixture of federal and provincial law. What that mixtare migh
be is unknown. This is obviously an unsatisfactory situation for dealing with private family matter
of this gravity.

Finally, it will be recalled that section 50 deals with the case where someone inherits a "right
to possession or occupation” of resdand but is not "entitled to reside on a reserve.” Any right
of possession or occupation received via the estate provisions must be put up for sale to the highest
bidder among persons entitled to reserve residency. If there are no bids, afterhsixhmont
band will get the property.

As Woodward points out, however, the use of the term "entitled to reside on a reserve" is
unfortunate because that class of people may well include status Indian band members who are
unable to obtain residency on tieserve because the band council has not authorized it for one
reason or another. Many Indian women and their children restored to status and band
membership through Bill 31 fall into this category. This is different than the case of

2% See text at notes 3, supra

27 Native Law supranote 20 at 359.
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nonndians or norstatus Indians who inherit laffdit also creates the anomalous possibility that
a nonlindian band member (deemed to be an Indian under section 4.1) could inherit reserve
property because he or she has residency rights, while &nsiatuband member could not.

Moreover, another problem arise in the commercial context where an individual allotment
of reserve land is leased to someone outside the reserve. A lease is an interest in reserve lands.
When the lessor dies and the laraspes to someone not entitled to reside on the reserve, will that
person continue to receive the lease payments for the duration of the lease even if the land must be
put up to auction to the highest bidder? It all turns on whether by using the terta "righ
possession or occupation™ in section 50 it was intended to include leases as well. If not, then the
anomalous situation may be created where the beneficiary of the land will continue to receive the
lease payments, while the person buying the latieeauction will not. This is an issue yet to be
decided by the courts.

In the same way there are no clear rules regarding how to conduct the auction required
under section 50. It is simply not known, for example, whether there musidéoa sash or
whether customary methods of payment in kind may be acc&pted.

5. Indian Moneys
(a) Overview of Indian Moneys Regime
Indian moneys are defined in section 2 as "all moneys collected, received or held by Her
Majesty for the use and benefit of Indians or bands." The concept of Indian moneys has a long
history that will not be reviewed here. Generally, Indian moneyslauied relatively little
attention from academic commentators or from the c6uhtsfact, the leading handbook on the
Indian Actdoes not have a section on m@i18y

In any event, under section 61, it is the GIC that determines whether a particular
expenditure purpose is for the use and benefit of Indians or bands. The amount of Indian
moneys has increased dramatically sincé6@s, primarily because of the revenues from oil and
gas.

There are three types of Indian moneys: capital, revenue and individual. Treaty moneys

7?8 |pid at 362.

729 Ibid.

% |bid at 36233.

31 For a brief but excellent review see the Westbank Inggliytanote 650 at 4997.

732 Native Law supranote 20.

201



may also for present purposes be defined as Indian moneys. The Crown continues to pay
annuities and cloihg allowances as well as hunting and fishing supplies under the 11 numbered
treaties and the Robinsbturon and Robinsofsuperior treaties. These payments are referred

to in section 72 where the Crown is authorized to pay them out of the Consolidated:Rewnd
(CRF). About 1.5 million dollars is paid out annually as treaty mGrngsty moneys will not

be dealt with here.

Capital and revenue monies are band moneys and are diseddguish each other in
section 62. Capital moneys are derived from the sale of capital assets, mainly lands and
norHenewable resources such as minerals, oil and gas, sand and gravel, and timber. Royalties and
exploration fees associated with oil andigaalso considered capital moneys. DIAND currently
holds around 830 million dollars as capital moneys, with a number of Alberta bands accounting for
around 95% of that suff\.

Revenue moneys come from the rental or leasiragd$| cottage fees, the sale of
renewable resources such as farm products and the interest earned on moneys held in both capital
and revenue moneys accounts. As mentioned earlier, the inclusion of timber revenues within the
capital moneys regime has bd®ngubject of criticism by some bands. DIAND holds around 80
million dollars in revenue moneys.

Individual moneys are moneys that are not held in common for the "use and benefit" of
Indians in the same way as are capital and revasneym Rather, they are held for individuals
under several circumstances: minor children, including those under ministerial guardianship or
adopted by no#ndians (s. 52); mental incompetents (s. 51); and missingrdias Estates
Regulationsreg. 13 In fact, most individual Indian moneys are held for minors who may have
received per capita distributions of capital moneys under section 64(1)(a). DIAND holds around
170 million dollars in 16,000 individual accoutts.

Individual money will not be dealt with here except to note that the Minister is impressed
with a fiduciary obligation regarding these moneys and will likely be hard pressed to delegate
control over them to bands since the beneficiaries are generally not in a pagN® thieir
informed consent to such a move. This is not to say that improvements could not be made in this
area, however. Itis justthat it is one that is less important to bands as a whole then capital and
revenue moneys and the ministerial contreés them.

Moneys received by bands or individuals, Indian held corporations, trustees or other

33 DIAND, "Lands and Trusts Servicesupranote 671 at 17.
3% |bid at 15 and 17.
3% |bid at 17.

736 M

202



entities by way of settlement agreements are not Indian moneys uddgutiiess the
settlement agreement says otherwise.

All Indian moneys are collected by DIAND for bands and individuals and under section
61 are kept in the Consolidated Revenue Fund (CRF) until released for distribution. Interest is
credited twice yearly and based on rates determined quarterly on the gietdeof long term
government bonds.

It is clear that capital and revenue moneys are in many respects simply the financial
equivalent of lands, and are dealt with in a parallel manner. For example:

- both are held for the "use and benefit" of teosiéled to them (s. 2 definitions of reserves and
moneys respectively);

- the decision whether a purpose is for the their use and benefit of is for the GIC to make (ss. 18(1)
lands and s. 61(1) moneys);

-leases of individual allotments of lands dydxtlthe Minister and bypassing the band or band
council allow payment of those lease revenues directly by the Minister to the individual
concerned (ss. 58(3) lands and s. 63 moneys); and

- management responsibilities may be delegated by the GIC td'a(sb&0 lands and s. 69
revenue moneys).

- both are impressed with a fiduciary obligation because of the GIC and ministerial discretion
involved.

The most important Indian moneys provisions are the provisions allowing for the
expenditure of capital amdvenue moneys in sections 64 and 66 respectively, and the provision
granting management powers to bands over revenue moneys in section 69. The overall
framework is as follows.

Under section 64, band councils may request that the Minister releasefahgaband
capital moneys. The normal procedure is to pass a band council resolution setting out the
purpose for which the distribution is desired. The officially sanctioned purposes are described in
subparagraphs (a) to (k). Under (a), up to haldticumulated band capital money may be
released on a per capita distribution. If minors, mental incompetents or missing persons are
involved, their portions will be held as individual Indian moneys as described above.

The other subparagraphs in seatb4 refer generally to reserve infrastructure construction
and maintenance, land purchase for additions to the reserve, farm implements and machinery,
loans to band members up to a certain value, DIAND expenses regarding reserve or surrendered
lands mangement, house construction, and in (k), "for any other purpose that in the opinion of
the Minister is for the benefit of the band.” In addition, subsection 64(2) allows the Minister to
pay a one per capita share from capital to persons deleted fronstsmhy bands that control
their membership and which have passed the necessawny by
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In all section 64 distributions and expenditures, the Minister is required under section 61
to ensure that all releases of moneys are for the "use and benebgafithe In general, the
Minister has delegated the approval authority to regional offibmlsxceptions being land
purchase and the general purpose referred to in (k) which are still dealt with from headguarters.

Section 64.1 is a "payback" mechanism for persons reinstated und84 BillfGomeone
had earlier lost status or was enfranchised and had received a per capita payment in commutation
of band membership over $1,000, the money plus accrued interest but minus the original
$1,000.00 will be deducted from any subsequent per capita payouts under section 64(1)(a). In
short, the money (minus $1,000) plus interest must be paid back. In addition, the band council
may pas a byaw under section 81(1)(p4) whereby these persons are denied band benefits unless
and until the net amount is repaid.

Section 66 is the revenue moneys equivalent to section 64. Under it the band council may
request the expenditure of revenuenays in the same way as under section 64 "for any purpose
that in the opinion of the Minister will promote the general progress or welfare of the band or any
member of the band.”

In addition, the Minister may, without band council consent, expentueer®neys for a
number of purposes such as assisting sick and destitute band members and burying deceased
indigent members etc., for the destruction of noxious weeds, the prevention of pests or disease
etc., inspection and renovation or destruction ddlimgis, to prevent overcrowding or unsanitary
housing conditions and to build and maintain fences. If the band controls its membership and has
passed the appropriate-layv, the Minister may also pay out a one per capita share of revenue
moneys to persordeleted from the membership lists.

As with section 64 distributions, the Minister must conform to the section 61 requirement
that all expenditures be for the use and benefit of the band, although it seems redundant in light of
the requirement that the "progress or welfare" of the bandrbetpd by the expenditure.

Section 67 allows the Minister to recover federal government costs in recovering band
revenue moneys for it from the revenue moneys themselves. Under section 68, the Minister may
also order that any annuity or interest mopaysble to an individual Indian be used to support
his spouse or family in the case of desertion.

Section 69 authorizes the GIC to delegate to bands the authority to manage their own
revenue moneys under regulations to that effect. Intieen Bands Reveie Moneys
Regulation$ have been passed to control the exercise of this delegated authority. These
regulations also note which provisions ofihancial Administration Aco not apply to the

3T DIAND, Lands, Revenues and TtsifReview supranote 1 at 3840.

8 C.R.C. 1978, c. 953 as amended.
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bands. Section 69tise moneys equivalent to the lands management provision in section 60.
DIAND notes that around 75% of bands have received section 69 adthority.

In general, the attide of DIAND in the Indian moneys context has been that the Minister
is under a relatively strict fiduciary duty similar to that concerning Indian lands. There is in theory
a high degree of oversight by the department of how Indian moneys are spansigations
where the band is managing its own revenue moneys under section 69. In practice, however,
there are significant gaps in official supervision.

(b) Problems With the Indian Moneys Regime

Indian moneys management by DIAND has come und®eswiticism in recent years.
For instance, in 1983, tikenner Reporsingled out several aspects of Indian moneys
management for comment, including the confusion in the minds of DIAND managers regarding
their roles’® The Penner Reportonclusions were bolstered by the 1988 findings of the
Westbank Inquiry. It devoted considerable space to untangling band finances and clarifying
muddled DIAND policies in the area, citing Ron Derrickson's observation that DIAND
adminigration was "all policy and no I&WJIAND attempts to satisfy band desire for more
control seems to have resulted in the development of a number of questionable practices that will
be described below undére headings employed in earlier parts of this paper.

(i) antiquated and paternalistic
As evident from the discussion above, under sections 64, 66 and 69, the ultimate decision
on virtually all important Indian money matters rests with the MinistereoMer, even where
revenue moneys management authority is delegated under section 69, it is still the Minister that
leases all Indian lands and collects all Indian revenues.

It is perhaps in the context of section 64 that the paternalism is maégtfelearBecause
of the onerous reporting requirements before the Minister can satisfy the fiduciary obligation and
release capital moneys, a high level of frustration has developed. Even DIAND admits that the
current process is " bureaucratic, time wmnsg, and can place the Minister in the role of
overriding a band initiative."

(i) inconsistent
Much of the inconsistency of the moneys regime has to do with how it has actually been
administered by DIAND. This is linked to the primary inconsistency of trying to devolve

739 440 bands according to "Lands and Trusts Servisagtanote 671 at 16, n. 9.
40 See text at note 368ypra
41 Westbank Inquirysupranote 650 at 380.

742 | ands, Revenues and Trusts Revisuwpranote 1 at 44.
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management functions to bands within a legislative framework patterned diomhef meardship
and relative incompetence.

The first thing to be said in this context is that the capital/revenue moneys distinction is not
necessarily in keeping with normal accounting practidas. point was made by Commissioner
Hall in the context of the Westbank Inquiry, where he added that "it was often desirable to denote
funds as revenue" because it made them easier to"acsssmentionedibove, pressures have
been applied on DIAND by some bands to reclassify timber and even oil and gas moneys as
revenue moneys so as to avoid the cumbersome section 64 procedures.

It should also be noted that there have been Indian complaints abouwt theelest rate
on Indian moneys in the CRF and calls for release of these moneys into higher interest bearing
accounts elsewhefe. In the same way, bands have complained about the potentitd off
them of the influx of new members as a result of Ell.C The infrastructure needs of the
expanding reserve and the additional members for purposes of per capita distributions under
section 64(1)(a) means additional pressure on their capiteystion

The delays occasioned by the lengthy and bureaucratic section 64 procedures also mean
missed business opportunities for many bands. For example, if a band requires matching funds
for a reserve business proposal involving outsidstment or development companies, the delays
may be sufficient to discourage the outsiders. These delays have their counterparts in the lengthy
delays in the lands context. Designation, for instance, may take up to four months, other
procedures may takesars.

The pressures for faster action and a more flexible DIAND approach have led to
guestionable practices. "Buckshee leases" where Indians enter into direct lease arrangements with
norHindian outside théndian Actstructure and procedures, for exae) have already been
mentioned in the lands context.

In keeping with the trend to devolution and to enhancing band control of band processes,
there has been a corresponding lessening in practice of DIAND supervision over important money
matters. DIAND acknowledges, for instance, in the case of capital moneys that they are often
used for day to day expenditure purposes and that there is an overall lack of attention to the
balance to the imgaof declining capital moneys balances. Moreover, DIAND is also frank in
admitting an accompanying lack of monitoring of whether bands actually use their capital moneys
for the purpose approved.

73 Westbank Inquirysupranote 650 at 379.

44 | ands Revenues and Trusts Revisupranote 1 at 38.
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4% | ands Revenues and Trusts Revisupranote 1 at 43.
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Similarly, in the case of revenue moneys DIAND ackrmigelean unofficial tolerance of
band collection of its own revenue moneys under section 69 authority as well as a failure in the
section 69 context to verify the purpose for which the revenue moneys are being expended by
bands™’

The pressure from some bands on the DIAND officials to comply with these
unauthorized procedures has led, at least in the case of the Westbank Band, to accusations of
criminal wrongdoing involving the chief. As mentioned earlier, no criminal activity was found.
What was found was "Departmental reluctance to deal more firmly with a strong chief who was
inclined to interpret and exercise his authority to the fullemtd, in terms of overall policy, "a
lack of directia at all levels of the Departmefit."

On a more technical note, it also seems that the very notion of permitting per capita
distributions of up to 50% of capital moneys via section 64(1)(a) is completely inconsistent with a
notion of maintaining a capital moneys account. This provision has been referred to earlier in
several contexts and appears to have been developed originally solely to promote surrenders.

Another example of inconsistency lies in the competing nature of the f\dioisligations
in the case of a section 64(1)(k) release of capital moneys what the Minister sees as the being "for
the benefit of the band." The breadth of this provision coupled with the relative lack of
departmental oversight prompted Commissionel éfdahe Westbank Inquiry to warn DIAND
about the potential for suit by disgruntled individual band members where the purposes to which
the band council put the moneys might be doubtful.

In short, the responsibilities of the Minister to individuals regarding how their assets are
dealt with may not be met by simply acquiescing teeamied band council requests under this
provision. As discussed earlier, there is a long and growingfloodynoent on band asset
management that has recently culminated in the trial decisiorGartiiere Casé’ Although
that case was not argued on fiduciary grounds, it is clear that fiduciary obligations attach to reserve
assets and that current band council procedures and actices may not sufficiently respect this fact.

(i) confusion and gaps
There are a amber of areas where the moneys management regime requires clarification.
For example and as mentioned earlier, under section 69 revenue moneys management authority, a
band cannot actually collect its revenue moneysMoreover, the authority is delegatedrte

747 M
748 Westbank Inquirysupranote 650 at 240.
9 |bid at 243.
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Supranote 310.
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band. It seems ridiculous, though, to have a full membership vote on every revenue moneys
issue, and so in practice the band council exercises the authority. This was the case, for example,
at WestbanK:' However, there is strictly speaking no legislative sanction for this practice, even
though it may make sense from a financial management viewpoint.

A significant and worrisome gap in the legislation has to do with the absence of a
framework for longerm band financial management planning or for the creation of a "heritage
fund" to ensure that there will be band moneys available for future generations. This question is
tied to the earlier point about lack of DIAND monitoring of declining capital ysaaecount
balances as bands expend their financial resources for current needs.

A technical but important gap has to do with the lack of criteria for a section 64(1)(k)
distribution of capital moneys "for the benefit of the band." The potential pgdtdeabeen
mentioned above. In the same vein, there are no criteria under section 61 for determining
whether the purpose for which the Indian moneys have been spent is really for the "use and
benefit" of the band. The present bureaucratic framewonkaking such assessments is, when
applied, too stifling. Where bureaucratic oversight is too slack, it may lead to the type of
problems experienced by the Westbank band in the 1970s and 1980s.

In summary, in the area of Indian moneys managemethefdrenefit of the band, the
Minister appears to be in a#aon situation under the curreimdian Actregime. If the legal
regime is followed, band initiative is stymied, commercial opportunities are lost and the move to
devolution and enhanced band gglfernment is undermined. However, if the legal regime is
ignored or interpreted too flexibly, the Minister is in danger of not meeting particular fiduciary
obligations to bands and to individual band members, both on aredeafie.

Moreover if theNestbank situation is any indication, such loose practices may also foment
discontent and factionalism among reserve populations and lead to tensions with the surrounding
nornindian communities. In this regard, the Minister may be in-aitmsituationtinder current
operating procedures, as many First Nations commentators blamgidheActelective system
and, indirectly, the Minister of Indian Affairs, for the problems associated with land and with
moneys management:

We feel the DIA elective systemhich was imposed upon us, encourages corruption, favouritism
and nepotism. There is an inherent lack of accountability and arbitrary deekiog in
relation to spending, political direction and setting goals for the comffunity.

As will be discussed below, other briefs and testimony to RCAP reflect similar sentiments.

51 Westbank Inquirysupranote 650 at 46

52 Tom Lindlay, Wetbank Band, RCAP Public Hearings, Kelowna, B.C:0837 132 at p. 298.
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6. Leadership Selection/Elections

Bands under théndian Actare governed by a body known as the band council, normally
made up of a chief and a number of councillors. Band councils are defined in section 2 in terms
of how they are chosen by the band. Hatan Actrecognizes two procedures for choosing a
chiefand council: custom pursuant to section 2ndian Actelections pursuant to the scheme in
sections 749. The elective system may be imposed by the Minister without band consent.
Unless the Minister has done so, bands operate according to custoshipaddection
procedures. At present, 277 bands operate according to custom under section 2, while 317 are
under the section 74 elective system.

(a) Custom Band Council
As the historial review in the earlier part of this paper has shown and as the cases confirm,
“[b]and councils are created under and derive their authority to act fromi#imeAct™ Thus,
whether they operate under the custom or elective system, all band councils are recognized by the
Indian Actand are generally viewed in law (with some recent exceptions where courts have found
necessarily incidental pow&rss restricted to the governance powers set outlimdiba Act
that will be discussed below.

Custom ostensibly refers to more traditiorasfsrof selecting leaders. As Woodward
notes, the size of a custom band council is not regulated. Thus, it may include only on@person
chief-and need not have councillors as stidr,it may have many couneit, depending on the
band custom. Nor, as Woodward further points out, does "custom" necessarily mean "hereditary."
There are many custom bands that follow procedures that involve elections as such. He cites the
British Columbia Squamish Band as an eam It holds elections every four year for sixteen
councillors and, despite the similarity in procedures, has apparently never been brought under the
Indian Actelective systefii.In short, custom cannot now be taken to be the equivalent of the "life
chiefs" referred to in early versions ofitlatan Actwho were the object of so much attention by
official policy makers whaewed them as a hindrance to their civilizing and assimilating goals."

53 DIAND, Lands and Trusts Servicesipranote 671 at 7.
>4 paul Band v. R[1982] 2 W.W.R. 540 (Alta. C.A.).

% Joe v. Findlay(1987) 12 B.C.L.R. (2d) 166 (B.C.S.C.). This will be discussed in more detail in the section on
"Governance”.

756 Native Law supranote 20 at 167.

7 |bid at 166, n. 70. The index tdative Lawdoes not indicate thahé band has ever been brought into the

elective system.
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It is not clear that "traditional” is necessarily the most accurate or appropriate term to apply
to custom leadership selection procedures. "Custom" is, after all, merely thewviegobi/dvhich
theIndian Actrecognizes band councils outside its formal structures. There is no way short of
historical or anthropological analysis to determine whether "custom” leadership selection
procedures are "customary" in a the sense thatdmstorianthropologists would accept. In this
vein, Boldt has argued that most custom bands actually follow procedures that conform in a
general way with tiedian Actelective system described below. As a consequence, he states, the
majority of customrpcedures "conforms to the standard electoral regime in Canada in all
fundamental respects."

In the absence of the data necessary to assess this assessment of custom procedures, it is
impossible to kow whether or to what extent it is true. However, it should nonetheless serve
once again to alert commentators and policy makers of the dangers of confusing the labels used in
thelndian Actfor the reality over which ti#et has been laid. In short, ihe same way that the
term "Indian" under th&ct does not exhaust the category or persons who may be Indian by
racial descent and culture, neither does the term "custom" necessarily exhaust the category of
traditional forms of leadership selection.

In any event, bands operating according to custom fall into two broad categories: those that
have never formally been brought under the elective system and those that have, but have
subsequently "reverted"” to custom. Aroundiung of the 277 custom bantil into the latter
category, and most of them reverted to custom between 1972 and”18B&re are many
bands, it will be recalled, that were never formally brought intodtza Actelective band
council system, but which nonetheless followed similar procedures under the advice and direction
of the Indian agents. Although heavily influenced by the eleicedures, they would likely be
categorized among the tiirds of bands that DIAND notes as having never being within the
elective band council system. It is perhaps these bands to which Boldt refers.

Bands are brought into the elective system uhdéndian Actby ministerial order or
order in council. There is no provision in et for reverting to custom, but in practice it is
done by another order "repealing" the original dtddp until 1985, DIANDtended to accept
without question a band's definition of custom and would repeal the original order upon proof of
band consent to opt out of the elective system. Since then, however, stricter criteria have been
imposed by DIAND on the advice of the Depaent of Justice. A "custom" must be supported
by the band membership as before, but must now include the following elements:

58 Surviving As Indianssupranote 39 at 122.

%9 Based on a manual count using the indeMative Law supranote 20.

780 DJAND, Lands, Revenues and Trusts Revigsupranote 1 at 112.

761 Native Law supranote 20 at 422.
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- protection of the rights of individual members;

- no involvement of DIAND at any stage;

- provisions for appeals and for amending the custom;

- follow the principles of natural justice and be consistent wigh#reer and
-be in a clear, written formét.

It is appaent from these criteria, that "custom" since 1985 is even less likely to conform to
traditional leadership selection methods and will in future resemble to an even greater extent the
norms of the dominant Canadian society.

Although, as DIAND admits, any bands have reverted to custom from an apparent
desire to restore traditional leadership selection practices, many have done so simply to escape the
strictures of the elective band council syStemevertheless, even though custom bardstse
their leaders outside tiedian Actelective system, they may still be subject to federal court
supervision for how they conduct their elections or other selection procBdtedsral
supervision does not cease, in short, simply because a different method has been chosen to create
it.

(b) Elective Band Council

The elective band council system is defined in sections 74 through 7Bhdiathé\ct
and supported by tHadian Band Election RegulatioiBER).”” Among other things, the
regulations set out the procedures fordemting band elections and the appeal process. DIAND
officials are more often than not involved at every stage of elections conducted under these
provisions. They assist at the nomination meeting, help establish the voters list, run the polling
stationcount the votes and even cast thbreaking vote where necessary. DIAND records the
election results, keeps a register setting out the names of all the chiefs and band councils, and will
also conduct the investigation in the event of an appeal.

The legislative scheme is as follows. In section 74, bands may be brought into the elective
system by a ministerial declaration "[w]henever he deems it advisable for the good government of a
band.” As the earlier part of this paper has shown, the anteded#nssprovision are to be
found in theGradual Enfranchisement Aatt 1869 which first imposed the elective band council
system as a way of substituting "a responsible, for an irresponsible system" and also "to pave the way
for the establishment of sitegmunicipal institutions®.There are no objective criteria for

62 D]AND, Lands, Revenues and Trusts Revigsupranote 1 at 1123.
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%4 SeeJoe v. Johifi1991] 3 C.N.L.R. 63 (Fed. T.D.) arRhaptiste v. Godstoney Indian Banfi991] 1 C.N.L.R.
34 (Fed. T.D.).

85 C.R.C. 1978, c. 952 as amended.
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imposing the elective system. In this vein, Woodward reports that DIAND officials will
sometimes "require a band to describe in detall its custeetyrn for not invoking s. 74."

The imposition of an elective systesthout band consent will sometimes result in a single
band having two councilg’hat the earlindian Actssomewhat inaccurately referred to as the
band council as such and "life chiefs." This was the situation discussed earlier regarding the Six
Natiors of Brantford, the last "band" to be brought under the similar provisiongaidahe
Advancement Adh 1924

Many First Nations today, most notably some of the Mohawk communities, have
competing power structures on reserve. Thus, Deloria's comment in the context of imposed tribal
councils in the United States is probably accurate for Canada as well: "Trstrativaareation
of institutions does not really supplant the old institutions but simply creates a very powerful
competitor for them’™ It is not known in Canada to what extent elective band councils have i
fact supplanted the older power structures on reserves. This is a topic for further research and is
certainly an issue of internal political reorganization and accommodation for many bands. Hence
Ovide Mercredi's criticism of the band council systaedrhanstated desire "to revive the traditions
of consensus decisiomaking that involve everyorieBoldt refers to a need for a "fundamental
restructuring” and describes it as a "daunting challenge" that must be faced ibasachsedht
is to have any reality.

Section 74 also sets out the maximmumber of councillors a band may have (one for
every 100 people with a minimum of two and a maximum of 12) with no more than one chief.
Only the Minister may vary the size of the council. Section 74 also provides, with band consent,
for dividing a re=rve into electoral sections up to a maximum of six; otherwise a reserve is
considered a single section. The notion of electoral sections is a hangoverlindrarthe
Advancement Aaif 1884

Importantly, section 74 also prdes for GIC orders and regulations giving effect to the
imposition of the band council system. Interestingly, while the chief is normally elected in the
same way as councillors, namely by a majority vote of the electors, section 74 nonetheless allows

57 Native Law supranote 20 at 166. Imai, Logan and Stein agree, and cite the example of an unnamed band in
British Columbia:Aboriginal Law Handbooksupranote 514 at 114.

%8 Supranote 170.

789 The Nations Withinsupranote 27 at 31.

7% |n the Rapidssupranote 561 at 90.

"1 surviving As Indianssupranote 28 at 118.

25.C. 1884, c. 28.
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for a GIC order that the chief be elected by a majority of the elected councillors. This is also a
throwback to théndian Advancement Aethich dispensed with the whole notion of "chief" in
favour of the term "chief councill6t.Thus, there aréwo sorts of councillors that may be part of

a band council under section 74: at large reserve councillors; and councillors representing
particular reserve electoral sections.

Under section 75, electors are the only ones permitted to run for officerasdlors or to
nominate persons to be chief or councillors. It is interesting that there are no qualifications set out
for who may run for chief. This raises the possibility that-enearber or even a ndndian
may run for the highest office. Imhogan and Stein comment in this regard that "there are
recent cases in Ontario where the elected chief has been the member of anotfiér band."

IBER is autlorized under section 76, where a sample list of the matters for GIC election
regulations is set out along with the provision that all election regulations "shall make provision for
secrecy of voting." It will be recalled that the secret ballot wag nbtipaoriginal elective band
council system, and, in fact, was not introduced until 1951, the same year that Indian women were
given the vote in band council elections.

Electors are defined in section 77 as band members 18 years of age or older who ar
"ordinarily resident on the reserve.” Under regulation 3 of IBER, "ordinarily resident" is a question
of fact. Those living on surrendered lands are not ordinarily resident on résameegashose
on designated lands are, since they are considered part of the reserve. As mentioned in other
contexts in this paper, the ordinarily resident criterion in section 77 has been challenged
successfully at trial by-céserve members in ti@orbiere Caewhere a distinction was drawn
between governance and band asset management functions. In the latter case the ordinarily
resident requirement for voting on land surrenders and Indian moneys matters was struck down on
Chartersection 15 equality grounds.

The actual election procedure is roughly as follows under IBER. At least 6 days before
the nomination meeting and at least 12 days prior to the election, the "electoralsuffienhe
appointed by the band upon the approval of the Ministél posta notice calling for the
nomination meeting to be held. Following nominations, the electoral officer will draw up and post
voters lists. Electors may protest inclusions or exclusions regarding the list. Polls are open from
9 a.m. to 6 p.m. on votingyland all ballots are secret. The electoral officer may vote only to
break a tie.

73 |bid.
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Supranote 514 at 115. The authors do not cite the examples to which they refer, however.

"> Naknakim v. Canadi 987] 1 C.N.L.R. 65 (Fed. C.A.).
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Chiefs and councillors hold office for two years under section 78, but are removed
automatically from office upon a conviction for an indictable offence, death, resgnatiany
other reason under thct. They may also be removed where "the Minister declares that in his
opinion" they are unfit for office because of conviction of any offence, they have been absent
without authorization from three consecutive banda@bmeetings or where they are guilty of
"corrupt practice, accepting a bribe, dishonesty or malfeasance.”" None of the terms are defined.
Furthermore, the Minister may declare a person removed for corruption to be ineligible to run
again for six years.

An entire election may be set aside by the GIC under section 79 where the Minister reports
that there was corruption, a violation ofltitdan Actthat affected the election or if an ineligible
candidate was in the race. Under regulation 12 of IB&fR@is may be appealed within thirty
days by any candidate or elector who actually voted on the grounds set out in section 79. DIAND
reports that election appeals have increased dramatically in recent years and that as recently as the
late 1980s up to 2086 elections involved some sort of appéal.

Finally, and following up a similar comment made above regarding custom band councils,
it should be noted that since band councils are creatures of federal statute, they may be taken to
Federal Court for election challenges. In short, neither custorteotive band councils enjoy
anything like the sovereign immunity available to the tribal councils of federally recognized tribes in
the United States that may only be sued in tribal cBurts.

c) Problems with Leadership Seleciifiections

As a preliminary observation and in keeping with the comments made above regarding
section 74, there is a growing body of criticism in Canada and the United States about the negative
effect on Indian social values that imposed election procesges hheHawthorn Reporand
other studies have noted how Indian band communities would support certain individuals who
appeared able to work with Canadian officials by electing them in spite of the foreign nature of the
imposed elective system and deesiiie continuing existence of traditional ruling groups in many
cases:

Similar observations have been made about the elective tribal councils in the United
States” In this regard Barsh has noted that tribal councils on manyidameeservations are in

" | ands, Revenues and Trusts Revisupranote 1 at 111.
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Supranote 18.
" See for example, the passage cited at nateBa

80 See, for example, Han,Indian Police and Judgesupranote 129, and the analysis provided by Russell Barsh,
"Aboriginal SeltGovernment in the United States: A Qualitative Political Analysigitanote 584.
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themselves "a force for cultural assimilaffon." Recent years have actually seen more and

more protests by American Indians against their own elective tribal councils, often because they are
seen to be a corruphd not truly representative of the people. In this regard, Holm has written

that "[tjJo many Indian people, especially those who have knowledge of their traditions tribal value
systems, democratic elections more often than not create artificial élitesrwiule more or less

73211

in an arbitrary mannef:

Something like this appears to be true in Canada too. A number of witnesses and
intervenordefore RCAP have mentioned this problem, including the Sté:lo Tribal Council of
British Columbia. Its brief to RCAP refers to this problem, noting thatdien Actelection
system has broken down the social fabric of communities, divided them ened fdistrust
between the chief and council and the community:

... almost all informants concurred that the system fostered distrust between those who were in the
positions of power, and the community at larggoarticular between the community and
Chiefs. Elders related stories of corrupt Chiefs who allegedly embezzled money from
their band, using the funds to benefit only themselves and their families. Greed was
described as having reached epidemic proportions among the Councillors and Chiefs of
reent generations. Ever since the Department of Indian Affairs permitted local bands to
manage their own budgets, certain Chiefs have been accused of stealing and
misappropriating band money. In general, it appears that many Chiefs and Councillors
were ndher respected nor trusted by substantial segments of their communities. In
particular, those people who had not supported the Chief in the past election felt especially
resentful and suspicious of their leader. These people believed that their @hiefs an
Councillors met behind closed doors, unfettered by public scrutiny and therefore
unconcerned with public criticism. There they supposedly divide public funds among
themselves and their families, and make deals designed to perpetuate their hold on power.

Chiefs, on the other hand, emphasize how difficult it is to retain respect while operating under the
Indian Act election system. Many claim that the Indian Act ties their hands and therefore
create the negative image of the "greedy Chief." Chiefsiodhgtlas soon as the
elections are over those people who supported ®lected candidate begin to unjustly
complain that they are neglected by the winners. It is the election system, and not their
own political agendas, they state, which is respofwilibstering the resentment. Both
current and retired Sté:lo leaders express frustration at the way the Indian Act has thwarted
past efforts to include a broader crasstion of the community in council. Yet, despite
their best efforts, Chiefs claihe "system™ wrongly paints them as "betrayers of their

81 1bid at 10.

82 Tom Holm, "The Crisis in Tribal Government" American Indian Policy in the Twentieth Centusypranote
18 at 135. Barsh confirms thisupranote 584 at 11) where he notes in the context of tribal government that
"[tlechnocratic elites have been formed and their political powers is well entrenched.”
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heritage" in the eyes of some of their pebple.

The result, according to the Std:lo brief, is that many community members have become
disillusioned with band council govermmand have withdrawn in anger and frustration from the
band political processomething that ultimately harms the community its@fther briefs and
testimony presented to RCAP are in a similar¥ein.

In its Lands, Revenues and Trusts consultations in the 1980s, DIAND reports hearing
three basic complaints from bands about the current leadership selection/electioff System.
the current section &Bystem of elections does not allow bands to make and adopt their own
election rules. Reverting to custom is apparently of little assistance because many bands may wish
to use adopt more modern and mwwaditional approaches. A second concern was that the
Indian Actand IBER regime is simply too rigid and unworkable in the context of evolving band
council government and that too many important procedures were not defined. A third concern
was that DIAND is too involved in the elections and appeal process.

The precise nature of these concerns may be better illustrated perhaps by using the
framework for analysis employed elsewhere in this paper.

() antiquated and paternalistic
It is evident that the entire notion behind section 74 is highly paternalibgchistory of
the elective system shows that its original purpose wasasslisaditional leadership selection
approaches in favour of inculcating new values based on liberal democratic notions. Thus, it is
perhaps not surprising that there is novjsion even in the curreAtt for a band to consent to
the imposition of the elective system beforehand or to reject it afterward if it is not suitable for
band needs as defined by the band itself.

8 Leadership Review: The Indian Act Election System, Traditional Sté:lo Potitical Structures, and
Recommendations for Change," (PreparedHerSto:lo Tribal Council by Keith T. Carlson, April 1993 and submitted
to the Royal Commission on Aboriginal Peoples) at 14.

84 bid at 2:

In other words, the Indian Act election system is destructive to the traditional social fabricleofc8tdmunities. It
breaks down the extended family social units and pits people and families against one another rather than
encouraging people to work together towards common goals. Over time, more and more people have become
disillusioned with Indian Ac Band Governments, and increasingly members of Sté:lo communities are
excluding themselves from the political process to the detriment of themselves and their communities.

8 |n thisregard, an excellent overview of the problems replete with cited criticisms culled from the RCAP record
of hearings is Mary Ellen TurpeEnhancing Integrity in Aboriginal Government: Ethics and Accountability for Good
Governancédocument prepared for A®, July 11, 1995).

786

Supranote 1 at 111.
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The unilateral power of the Minister to remove i@fcdnd councillors under section 78
where he forms an "opinion" that they are unfit for office because of a conviction, unauthorized
absence or corrupt practice etc. is arbitrary and intrusive. The absence of clear and objective
criteria for removal siniypadd to the apparent paternalism of the provision.

Finally, the arbitrary limits to council sib® more than 12 and no less thanaad the
fact that only the Minister may vary it, adds yet another element of official control that detracts
from theability of a band to adjust its government to its own needs.

(ii) inconsistent

The "ordinarily resident" criterion has already been the subject of comment in other
contexts, so it hardly bears repeating that it seems inconsistent with the dulmetdreouncil
functions (reinforced by the Minister's fiduciary obligation) described above. Nor, apparently, is it
consistent with the desires of many bands. According to DIAND, in the context of consultations
on voter eligibility issues, the ordiharesident criterion was "the main source of concern to most
Indian leaders..." since it reflects neither the reality that many band members involved in band life
live offreserve, nor the more inclusive history or traditions of many Bands.

If the goal of the elective system is to promote good band government, the two year limit
on band council terms of office seems inconsistent with such a goal. It is too short for band
councillors "to come to grips with problems, develop programs, taia@ obfihancial matters,
implement action plans and see the restiltddreover, the fact that all officers lose office at the
same time is also inconsistent with the continuity that is the hall mark of good government and
which staggered terms might assist. Both these criticisms are also reflected in the more recent
Sto:loTribal Council brief referred to aboVe.

Election appeals are another area criticized in DIAND consultations. If the goal of an
appeal is to resolve election disputes expeditiously and with a certain degree tfdicalitgnt
process is inconsistent with such a goal. It is poorly definedNct tred IBER and is
administered in a cumbersome and time consuming way. DIAND reports that an election appeal
can take up to eight montffsand that there is no further recourse except to go to the eourts
another time consuming and cumbersome process.

Moreover, the role in which DIAND finds itself is by definition inconsistent. It virtually
runs the entirelection from the point of view of mechanics, and on an appeal is in the invidious
position of investigating itself to a considerable extent. The inherent conflict of interest in which it

87 | ands,Revenues and Trusts Reviesupranote 1 at 118.

88 |bid at 119.
789

Supranote 783 at 34, 35.

90| ands, Revenues and TtsiReviewsupranote 1 at 124.
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finds itself is not helped by the fact that DIAND staff are rnbtrai@ed for such a role, nor are
they apparently afforded the powers necessary to carry out a thorough investigation.

(i) confusion and gaps
Some of the gaps in the elections regime have already been noted above. For instance,
there are no qualdations set out running for the office of chief. In the same way, there is no
prohibition on dual candidacy i.e. running at the same time for the office of chief and for the office
of councillor. Although DIAND notes that in small bands this may berantate feature, since
gualified individuals not elected to one post may get the other. However, it is reported that
generally bands were not in favour of dual candiddcies.

The election process, despite IBER, is still repletegajs. For example, there is no
formal meeting for a declaration of candidacy or nomination where important issues could be
addressed and possibly added to the ballot for band decision at the same time. Nor are there
clear procedures for preparing andsig the voters list, prohibitions on campaigning at or near
polling stations, law and order at polls, recounts, proxy voting and other issues that arise in any
election.

The role of the electoral officer is also unclear and limited. The person &plpoirhis
position cannot take oaths, delegate authority or responsibility to deputy officers and does not have
openended emergency powers for dealing with unforeseen events that may interfere with the
election.

In the same way, the election time fraraee undefined except for the limited requirement
that the election be called at least 12 days before being held. Nor do the rules provide for a
reasonable transition period after the election for the incoming officers to become familiar with
their duties before assuming office. As a result, many must learn on the job. Given that the term
is only two years, this seems to be an inefficient way to proceed.

7. Governance
(@) Preliminary Questions
Governance in the Indian reserve context is a cortgyéx but for purposes of this
analysis, it will be defined simply as the legitimate exercise of power and will be examined within
the traditional functional divisions: legislative, administrative and judicial. The legislative branch,
the band council, Wreceive the most concentration, as it is the aspectlafiiaa Act
governance regime that is the most developed.

The first and most obvious thing to state is that the imposition of the band council
governance systerim effect the direct intesfence by Parliament with the government of the
"several Nations and Tribes of Indians” referred to iRd¢lyal Proclamation of 1763eems

91 |bid at 119.
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increasingly unjustifiable in light of current understandings of the significance of that document and
the moderndrive of First Nations to recover an effective measure of theomeect

seltgoverning powers. Moreover, it is also at odds with the very nature of the treaty process which
presupposes two sglbverning entities capable of entering into formal goeetrto government

relations with each other.

In the narrower context of thiedian Act there are a number of preliminary questions
about band council government will be raised to draw attention to important shortcomings of the
currentindian Actregime and as a way of focusing attention on the goals of governance more
generally” Since band government is based for the most part ontsadiitional and noindian
model, hese questions are evidently posed in terms of the values and assumptions that underlie
these models. In short, they are not nor are they intended to be the type of questions that Indian
persons themselves might pose from the particular perspectivie @ivth&ibal or cultural values
and traditions.

First, does the band council system establish a legitimate government, with legitimacy
assessed by reference to the electoral process or some other customary process that measures
consent to be governedPhe earlier review of the leadership selection/ election process has dealt
with this question to some extent, revealing that legitimacy in these terms is difficult to assess.
Partly this is due to the fact that the section 74 election process is fthhesl lzeen criticized
extensively by Indian people themselves. Partly it has to do as well with the fact that many custom
bands appear to follow elective processes modelled on the défidig@mtActelective system.

Mainly, however, legitimacy is diffi to assess because very little is known about how leadership
selection/elections are influenced and actually conducted in most reserve communities.

As discussed earlier, the assertion is made by some critics that the result of the DIAND
legacy on m@y reserves is to favour a-pelfpetuating economic and political élite insulated from
the controls normally placed on governments in Canada. From this viewpoint, elections are
somewhat hollow exercises since this group manufactures consent by niogdpeiolitical
process, with the tacit support of DIAND. In the absence of hard data to support such an
allegation, it is difficult to assess such statements. Nonetheless, anecdotal evidence exists to
support such a view. RCAP has recorded many eamgpbf this nature like the following:

Indian leadership is a one party system. If we are going to have a democracy and if the Indian
leaders understand the political and democratic process, they will appreciate that all
political parties have facedpmgition throughout the world. Our opposition is based on
very, very serious claims, and the Indian leadership has been unchdllenged.

"2 These questions are derived from Franks' analysis of the Canadian parliamentary and political system more
generally: C.E.S. Frank§he Parliament of Canad@ororto: University of Toronto Press, 1987) ab4liscussing the
four essential functions of Parliament and two further functions important to democratic government.

93 Grace Meconse (April 22, 1993, Winnipeg, Man.[Fiaming the Issuesupranote 547 at 25.
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A second important question has to do with the other important components of
governance. Does the government have the power and the restiiacesal and otherwiséo
work properly? The issue of power will be the subject of much of the discossioret
Resources are evidently the weak link in Indian band government, since in most cases virtually all
funding is provided by the federal government and is subject to various forms of DIAND
administrative control and to being cut back by Parliamémiakes. Indian band financing will
be discussed separately below.

Third, are there institutions or processes to enforce government accountability? In short,
how do you make government behave? This is an issue that will also be discussed separately
below. At this stage, however, it can be said that there are few accountability mechanisms available
aside from the election process itself and whatever financial reporting arrangements band councils
may have with DIAND and other federal funding sources.

Fourth, does band council government allow for the development of an effective
opposition? Organized opposition serves not only to seek election itself as the next government, it
also promotes accountability by questioning government policies afetiby afternative
perspectives to the votes. A more focused variation of this question related question might be
whether band council government and the related political activity serves as a training ground for
the development and advancement of nedelsawith fresh ideas. Given the charge referred to
above that band political life revolves around a closed apérgpeifuating €lite, then the answer
to these questions become important determinants of whetkg\a=iiment will be anything
other tha a devolution of current powers to the existing élite under a new name.

It is clear that reform of tHadian Actband council system, no matter how evident the
need may be or how desirable, is no easy matter. With the evolution of the debateharound t
inherent right of sefovernment and opening up the existing membership of bands vidBill C
of 1985, the stakes are high. Many groups, on angsefive, status and nstatus Indian, treaty
and nontreaty etc., are contending at the moment fotrobof, or at least influence over, the
shape of the coming debate about Indian governance. Thus, even though incremental reforms
would alleviate a large number of irritants in the current regime, long term reform will evidently
involve far more than ith

Although the tone of much of his analysis of Indian leadership is sometimes harshly
critical, Boldt offers a relatively neutral and accurate analysis of the longer term challenges facing
the current generation of Indian leaders in thegeeérnmencontext. It is worth repeating here
as an introduction to the discussion that follows to illustrate yet again how difficult these issues are:

Indian leaders are faced with a daunting challenge: they must begin to correct the consequences of
generationsf Canadian political and bureaucratic oppression, misdeeds, mismanagement,
and neglect, and they must start the process from a base of inadequate resources and
powers. This challenge to Indian leadership is magnified by complex social and cultural
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changs that have occurred and are presently occurring in Indian communities. As the
nature of their community changes, Indian leaders are confronted with difficult
philosophical and political choices and decisichsices and decisions about a
fundamentalestructuring of the political, economic and social systems that at present give
them their status, powers and priviléges.

(b) Parliament, Bands and Band Councils
Under thelndian Act power is delegated to three entities to make the laws that will govern
Indians on reserve: the GIC, the Minister and band councils. However, Parliament has also
granted a number of powers to bands as such, and has described the procedure for bands to
follow, namely majority rule on a general vote. In this regard, subsection 2(3) indicates in
subparagraph (a) that powers conferred on a band shall be exercised by "the consent of a majority
of the electors."”

Aside from the obvious function of choosgither a custom band council (s. 2(b)), or
elective one (s. 74) to exercise the powers granted unéttetiimeAct bands as such have the
following powers and obligations in their own right:

- assume control of band membership (s. 10), leave it witdID[A. 13.1) and return control to
DIAND if control has been taken under section 10 (s. 13.2);
- consent to amalgamate with another band (s. 17(1)(a));

- allege trespass in order that the Attorney General of Canada bring proceedings in the Federal
Court 6. 31);

- consent to land surrenders and designations (ss. 38, 39);

- maintain all roads, bridges, ditches and fences within the reserve, and comply with ministerial
orders to repair and pay for such repairs (s. 34);

-request the delegated authority totoa and manage reserve lands (s. 60);

- control and manage band revenue moneys (s. 69); and

-assent to a band council alcohol contrdblay(s. 85.1(2)).

Band powers exercisable by the band as a whole are in theory significant. However, as has
beenseen in the surrender and revenue moneys context, in fact the band as a whole does not
always exercise them. In the case of surrenders, for example, it is only electors (band members
ordinarily resident on reserve) who participate. This is sometimémfebsif the total band
population, as in th€orbieresituation” Moreover, only a "majority of a majority'acsecond
surrender vote need approve a surrender to make it effective, asagdhev. Styresituation’”

94 Surviving As Indianssupranote 39 at 118.

9 Supranote 310 at 74 where Strayer J. observes that since 1850 a majority of the Batchewana band members

have not lived on the reserve.

9% See text at note 655y pra
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It is essentially the same situation in the case of alcohol cos@nekbgis only a majority of the

electos who actually attend the meeting to assent tothe Iged approve. This may be a small
minority of the actual band membership. Moreover, in the case of revenue moneys management,
under section 69 it is the band council that usually exercises tigemanafunction, despite the

lack of clear legal authority to do so.

One of the problems in sorting out the band role in the governance context has been
outlined in a general way in the Lands, Revenues and Trusts Review as follows:

The division of pows between a band and its council is not well defined in the dudiamt
Act. For example, thAct gives some functions to the band... and others to the band
council.... Apart from provisions governing the election of councilloicttiees not
spdl out the nature of the relationship between band members and the €ouncil.

The conclusion drawn from this situation by the authors of this statement was to
recommend a specific way by which the band could delegate some of its functions to the band
council, coupled with stricter accountability mechanisms to ensure compliaheaevith
membership views. As mentioned earlier, with regard to section 69 (revenue money
management) in particular, band councils are presently exercising some functions assigned to
bands, but not always through a specific delegation of authority fromdhelbis important to
bear in mind that the relationship between band membership and band councils is not clear, and
as the Westbank situation graphically illustrates, it may in extreme cases become strained in ways
that exacerbate factionalism.

(c)The Band Council: the Legislative Branch
(i) Federal Municipalities

As mentioned above, Parliament has delegated legislative power to the GIC, the Minister
and to the band council. They make Order in Council regulations, Ministerial regulations and
byHdaws respectively, all of which constitute delegated legislation and have the force of law. The
Statutory Instruments A€tmakes this clear and provides a mechanism for the examination,
registration and publication of all taésstruments. Band counciHayvs do not need to be
published in th&€€anada Gazettbowever. Thus, it is very difficult in practice to discover what
band laws are.

In any event, band councils are authorized unddnthen Actto make bytaws undr
sections 81, 83 and 85.1. While the lines between regulationsland laye not always clear in
practice, in other legal contexts the terrd\Wy is generally restricted to the species of local laws
made by private and municipal corporations. iftg@ortant element in the formal definition of a
byHaw is its purely local nature.

797

Supranote 1 at 104.

8 R.S.C. 1985, c. Q2.
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The band byaw powers in section 81, for example, considered as a group certainly seem
to be in relation to minor subject areas that are analogous to the kind ofyaatbiorall
municipality might have, as they cover areas of local concern like traffic control, animal control,
building, road and bridge repair, bee and poultry keeping, weed control, trespassing on the reserve,
peddlers and, more recently, residency afilimembers and their dependents.

The leading cases reinforce the local and delegated nature of band council powers by
analogy with municipal powers. For examplBgrbtacey and Montguhe band argued,
among other things, that "the observance affdwrder" provision in subparagraph 81(1)(c)
empowered it to create a court on reserve that could oust the jurisdiction of the Québec courts to
hear criminal matters under t@giminal Code Thus, the band asserted a provilitce
legislative power capalf displacing competing provincial powers. This contention was rejected
by Québec Court of Appeal:

The powers conferred by s. 81 are first of all, powers to regulate and to regulate only
"administrative statutes". In other words, a band council tias,area, the same sort of
legislative powers as those possessed by the council of a municipal corporation. The
power to give effect to regulations cannot extend beyond these administrative statutes; they
are accessory and nothing more.

The Alberta Court of Appeal took a similarly narrow view of bafabpowers iPaul
Band v. R.reinforcing the relatively minor stature of band councils as follows:

Band councils are created under théian Actand derivelieir authority to operate qua band
councils exclusively from thatt. In the exercise of their powers they are concerned with
the administration of band affairs on their respective reserves whether under direct
authority of Parliament or as administeativms of the Minister. They have no other
source of poweéf’

Somewhat wider powers and an enhanced status have been ascribed to band councils in the
contextof theCreeNaskapi (of Québec) Attand reserve land managem&nthe increasing

79963 C.C.C(2d) 61 (1981) at 68.
890 supranote 836 at 549. The band had been found guilty at trial of not paying wages to its special constables in
contravention of Alberta labour laws, which the trial court found to applgdians on reserve. On appeal it was held

that provincial labour legislation did not apply to a band as employer because of its federal delegated status.

801 Eastmain Band v. Gilpif1987] 3 C.N.L.R. 54 (C.S.P. Qué.): the right of local -gelfernment being
constitutionalized under ti@reeNaskapi (of Québec) Aciannot be removed except by constitutional means.

892 Joe v. Findlaysupranote 655: bands may bring an action for ejectment from reserve lands as an ancillary power
to that of allotting the lands in the first place so that they can effectively carry out their land rmemtafgactions even
though there was no specific ejectment power granted to themlidthe Act
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oppenness of the courts to find additional, implied, powers and capacities in band councils to
enable them to perform their roles in the randworld leads Woodward to conclude that "there
are growing indications that the powers of band councils, in carrying dattaeiActfunctions,
will be founded broadly in their status as governments, ancerelyras agents of the federal
government’”

While that may be, at the time of preparing this paper those indications were still mere
indications that had not yet risen to the level of law; thus it still se¢msédwg that the prevailing
view is that bands are seen by the courts as something akin to "federal municipalities" operating
under delegated federal authority in the same way that municipalities operate under delegated
provincial legislative authority.

The preamble to section 81 reinforces the delegated and subordinate nature of band power
by authorizing only Hgws that are "not inconsistent with this Act or with any regulation made by
the Governor in Council or the Minister," thus making it thedrOrder in council and
Ministerial regulations take precedence over band coudaiwbyvhere they may conflict. As
mentioned earlier, there are nearly 25 provisions allowing the making of Order in council
regulations, and 87 that permit Ministerggulation8” Many of these regulations overlap with
the bylaw powers provided under section 81.

Band bylaws have no exttarritorial effect: they operate only on reserve lands.
Moreover, they are not entitled to judicialic®in court proceedings, meaning that they must be
proved before a court will take cognizance of ffielthough bylaws validly enacted and within
the limits of federal jurisdiction under tinelian Actare effective to override competing provincial
laws)” so farindian Actby-laws have been held to override competing federal laws only in the area
of fisheries”

(i) Band Council Procedure
Band councils whether they are custom or elective are required to operate on the basis of
majority rule in meetings organized for this purpdsethis regard subparagraph 2(3)(b) is

803 Native Law supranote 20 at 168.

804 Supranote 577.

805 R, v. Beaf1982] 3 C.N.L.R. 75 (N.B.Q.B.).

8% On the notion of general federal paramountcy in areas of federal or concurrent federal/provincial jurisdiction
and as a result of the wording of section 88 preventing provincial laws of gepeliehtion from regulating a matter
covered under thimdian Actby "any order, rule, regulation or #gw made thereunder..".

897 See e.gR v. Ward[1988] 2 C.N.L.R. 164 (N.B.C.A.) where under section 81(1)(0) "preservation, protection
and management of filmearing animals, fish and other game on reserve" the band had pasded adnyflicting with
the New Brunswick Fishery Regulations (madelamthe federaFisheries Act that was upheld as against those
regulations.
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explicit, stating that powers conferred on a band council shall be exercised by "the consent of a
majority of the councillors... present at a meeting of the council duly convened." Although there is
no legal requireent that they use them, band councils generally use a form known as a Band
Council Resolution (BCR) supplied to them by DIAND. BCRs are used to formally record band
council decisions, especially those requiring DIAND action or approval. BCRs will thaddhe

and can affect the rights of band members and so are powerful tools in the hands of band councils.

BCRs are used by custom and by elective band councils, although only the latter are bound
by the quorum and other requirements of lttidian Band Coucil procedure Regulatidfis
passed by the GIC under section 80 to govern elective band council proceedings. Custom bands
will nonetheless be required to show on their BCRs that a proper majority of the council has
agreed to thdecision recorded on. In this regard, BCRs have been criticized because they
tend to mislead band councils into believing they can ignore the second horn of subparagraph
2(3)(b), namely the requirement to hold "a meeting of the council duly convened.”" Where, for
example, ad&nd council merely signed the BCR allocating reserve lands to someone but without
actually holding a meeting, the allotment was subsequently ruled invalid by tf& courts.

Elective band counis are bound by GIC regulations setting out a code of procedure for
meetings. For example, no councillor may be absent for more than three consecutive meetings
without the authorization of the chief or the Minister (s. 3), a quorum is a majority of band
councillors or five if the band council is nine or more (s. 6), the chief shall be the presiding officer
(s, 8) who shall maintain order and decide all questions of procedure (s. 10), the order of business
is prescribed (s. 11), the presiding officer \aibsto break a tie (s. 18), band council meetings
are open to all band members (s. 23), the council may make additional rules of procedure not
inconsistent with the regulations (s. 31) etc.

Importantly, under the regulations, the chief or the Ministgy call a special band council
meeting (s. 4). This provision has been interpreted to mean that a district manager of DIAND
may call such a meeting and hoid itameraand offreserve so long as a quorum is present.
Moreover, the regulations also institutionalize a "silence equals consent” rule where they note that a
refusal to vote on an issue shall be taken to be a vote in the affirmative (s. 20).

It must also be noted that chiefs undertiogan Actand the regulations are not generally
provided with any special powers. Woodward states in this regard, on an analogy with
municipalities, that "[tjhe powers and influence of the chief, like thosepbg are not derived

808 c R.C. 1878, c. 950.

89 Imai, Logan and Steimboriginal Law Handbooksupranote 514 at 103.

810 | eonard v. Gottfriedsof1982] 1 C.N.L.R. 75 (B.C.S.C.).

811 perley v. Higgin§1986] 1C.N.L.R. 45 (N.B.Q.B.).
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from any grant of power, but from the prestige of the dffice."

A band council, whether custom or elective, has been described as a "federal board,
commission or other tribunal" under feederal Court Act’ Thus, and as the earlier discussion
on leadership selection/elections has shown, band councils, whstber ar elective, are
amenable to Federal Court jurisdiction for how they discharge their delegated governance
functions.

In this respect and to summarize what has been said so far, band councils have been
viewed as having four basic functions, alhath are reviewable by the Court on administrative
law principles: local government; agent of the Minister; intermediary between the band and other
forms of government; and consenting body to various provisions ungheliagneAct™ In short,
on the narrow view of band councils favoured by the courts, band councils are generally seen as
local federal municipalities and as mere administrajerecees of a particular kind, albeit
somewhat unique, rather than as governments of "nations" in the sense in which the term has been
used in recent decades in the Aboriginaigeelernment context.

(iif) Band Byl aws

The evolution of the band ¥gwmaking capacity has been outlined in earlier parts of this
paper. The first band Bgw making powers were granted in the I@@@ual Enfranchisement
Actand were limited to relatively minor matters. No enforcement powers were accorded. Later
Indian Acsenlarged the list of powers, but as mentioned above, they are still relatively minor and
local in scope. Enforcement was reserved to the Indian agent for the most part. Originally, all
band coucil bylaws required prior Governor in Council approval to be effective. The 1951
Indian Actamendments changed this, and now the rules regarding approval vary with the section
under which the blaws are passed.

Bands are currently empowered to padaWws under three different provisions of the
Indian Act sections 81, 83 and 85.1. The scope, subject matter and procedure for enactment are
different for each.

section 81
Under section 81, band councils may padawey related to a large numbétazal
matters:

(a) health of reserve residents;
(b) traffic regulation;

812 Native Law supranote 20 at 173.

813 Rice v. Mohawk Council of KahnewaK&981] 1 C.N.L.R. 71 (Qué. C.A.Whitefish v. Canad41985] 5
W.W.R. 664 (Sask. Q.B.).

814 Whitebear BandCouncil v. Carpenters Provincial Council of Saskatchgd@82] 3 W.W.R. 554 (Sask. C.A.).
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(c) observance of "law and order;"

(d) preventing disorderly conduct and nuisances;

(e) trespass by cattle and other domestic animals;

(f) construction ofaads and other local works etc.;

(9) reserve land use zoning;

(h) regulating building construction and repair;

(1) surveying and individual allotments of reserve lands;

(j) destruction and control of noxious weeds;

(k) regulating beleeeping and poultry iging;

() regulation and construction of wells and other water supplies;
(m) control of "public games and amusements;"

(n) regulations regarding salesmen on reserve;

(o) "preservation, protection and management" of game and fish on reserve,;
(p) removal amh punishment of trespassers on reserve;

(p.1) residence of band members and others on reserve;

(p.2) application of band {gws to the spouses and children of resident band members;

(p-3) authorizing the Minister to make capital and revenue moneys fmajortisand members
deleted by the band from band lists under band membership codes;

(p.4) bringing the band membership (s. 10(3)) and payback (s. 64.1(2)) provisions into effect;

(q) ancillary matters to the exercise datypowers;

(r) imposing by summgaconviction for violations of gws fines up to $1,000 and jail terms of 30
days or both.

Membership byaws under subparagraph 81(1)(p.4) referring to sections 10(3) (taking
control of band membership) and 64.1(2) (requiring repayment minus $Q,60fafmer
commutation moneys) will not be effective unless and until the band consent required under
subsection 10(1) has been obtained. Otherwise, therlxy a nullity.

Section 81 clearly refers for the most part to minor subject areas thegrameedévant to
modern band needs and circumstances. For example, while band councils-tmakenigw
powers over noxious weeds and beekeeping, no mention is made of matters essential to the
attainment of community objectives like environmental cofarnoily law and child welfare.
Moreover, under section 82 the Minister may disallow even these miaashwithin 40 days.

The procedure for making section 8Haws is as follows. First, following subparagraph
2(3)(b) the band council must passiijaaw at a duly convened band council meeting. Next, a
copy must be mailed to the Minister within four days of being made pursuant to subsection 82(1).
Third, if at the end of forty days after forwarding the copy to the Minister it has not been
disallaved, it will come into force pursuant to subsection 82(2). At that point the regional or
district office of DIAND must be informed so that thddw can be registered under 8tatutory
Instruments Act
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No statutory guidelines have been provided, however, regarding how the Minister will
exercise the disallowance power. The disallowance rate has varied, from a high of 17% prior to
1981, to up to 50% in 1982 and 61% in 1983, finally levelling off at demhdfter 1987.

Since then a Biyaw Advisory Service has been introduced by DIAND and it is reported that the
disallowance rate has dropped to around 1T2Bf-laws are disallowed for four main reasons:
violation of theCharter ultra vires.e. beyond the delegated legal power of the band; infringement
on what is viewed as paramount federal or provincial jurisdictiomaredgenerally, for poor
drafting, arbitrariness étc.

Bands have historically tended not to fully utilize their sectionl&¥ ppwers. A
number of reasons may be surmised to accouthifor the increasing use of the disallowance
power as bands become politically more aggressive in the age of the fiduciary obligation; a general
lack of training and assistance to bands until recently in the use of this form of lawmaking
authority; thedck of clarity in Canadian law regarding the nature and scope ofatwepbyver;
the expense of employing legal counsel to assist in drafiangsliiat the federal Department of
Justice will not recommend for disallowance on technical grounds;ered gawillingness of the
RCMP or other provincial police force to enforce banthtwg and the lack of local band police
forces to do so; the lack of band access to the revenues generated by the imposition of fines for the
breach of byaws where they aemforced; and, most importantly, the growing political desire of
bands to go beyond the limiting strictures of section 81 powers in the modern era of inherent
sovereignty.

section 83
The section 83 blaw powers are somewhat different. Subsectiopa@a(iorizes band
councils to pass bylaws on a number of money matters such as:

(a) "taxation for local purposes;"”

(a.1) the licensing of businesses and trades;

(b) paying band expenses;

(c) appointing band bureaucrats;

(d) salaries for the band council;

(e) and (e.1) enforcing payment of moneys owed under this section including arrears and interest;
(f) taxing band members for band projects; and

(g) "any matter arising out of or ancillary" to the other sectio#e88gxywers.

Unlike the section 8hy-laws, however, there is no presumptive validity subject to
subsequent ministerial disallowance. Section-B8visymust receive the prior approval of the

815 DJAND Lands, Revenues and Trusts Reyisupranote 1 at 9203.

81% DJAND "Lands and Trsts Services 8upranote 671 at 14.

817 | ands, Revenues and Trusts Revisupranote 1 at 93.
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Minister before they become effective. No criteria for obtaining such approval are set out and
there is no time limit within which such approval must be given.

The procedure for section 834aws is similar to that for section 81. As in the former
case, the band must pass it in the required way before it is sent to the Minister for apmaval. O
approval is received, it enters into force and is then sent to the district or regional DIAND office
for registration under thgtatutory Instruments Act

section 85.1

Under section 85.1, the third4aw making provision, a band council has the authority to
make bylaws prohibiting the sale or supply and the possession of intoxicants on reserve, as well as
actually being intoxicated on reserve. Under subsectiont{2)ydaws must be approved by a
majority of the band electors before they can become effective. Although the Minister's approval
is not required, for these tgws to be effective in court proceedings to enforce them they must be
certified by the superegndent under section 86. There are no means for the band to ensure that
certification occurs.

(iv) Limitations on Band Blgw Effectiveness
In addition to the inherent limitations mentioned above having to do with the Minister's
overriding and paternsiic role, band council lawmaking authority is further restricted by being
made subservient to the following levels of authority:

- other federal legislation (with the exception of the fishitagvsythat have been held to override
theFisheries Agtsich as th&€riminal Codeetc.;

- the other provisions of thadian Actthat may conflict with the area covered in tHawysuch
as section 30 (trespass penalty);

- any regulations under thadian Actsuch as those passed by the GIC in section 73w in t
other areas such as elections or estates etc. discussed in earlier parts of this paper;

Thus, the laws passed by band councils are subordinated to those passed by other arms of
the federal government. Bands are frustrated and have complainedsthagstréctions coupled
with the already limited bgw powers are completely "out of step with any concept of providing
them with control over local affairs or the capacity to work toward community objéctives."

The principle problem with band #gw powers under tHadian Actlies in the fact they
were never developed from the perspective of the needs or desires of Indians. They result from
the earlier processes of civilization and assimilation, the goattofwakiactually to undermine
Indian values. A relative lack of case law on which to clarifylthesyowers has simply
compounded the problem of turning these limitedblay powers into more modern kavaking
vehicles. Where the courts have been im¢gbin interpreting the scope or jurisdictional force of
band council lawmaking powers, the results, as exemplifiedStadkeg and Montowand the

818 |hid at 83.

229



Paulcases described above, have been mixed. As a general rule, the band council's lawmaking
authority haseen held to be narrow.

Bands have pointed out that their limiteddwy powers, the continuing Ministerial
supervisory and regulation making authority, ongoing provincial regulatory authority in certain
areas and the legal uncertainty generated layp#ieece of judicial guidance all combine to deny
them the means to make laws that fit their circumstances. Under the current legal regime bands
simply cannot control their daily lives and their future, nor can they incorporate, as appropriate,
traditiond values and customary law.

(d) Executive Branch

It is a truism to observe that all governments require a variety of administrative structures
and mechanisms in order to carry out their duties. For example, mechanisms are required to
enforce laws mad®y the government under its lawmaking authority; deliver services to the
community directly through a public service or through cooperative ventures with regional,
provincial or national organizations; and ensure an appropriate balance between collective
community rights and the rights of the individual by creating boards, commissions and tribunals
to make such decisions fairly. This power to carry out its lawful duties is also known as the
administrative function of government.

Bands have noted thatder the existintpdian Actregime, many of the lawmaking
powers that exist, however limited, cannot be effectively used because of the absence of such an
administrative infrastructure and the resources necessary to support it. The prime example is the
inadequacy of existing mechanisms for the enforcement of band laws in the cofimunity.

(i) Creating a Police Force
Under theConstitution Act, 186 provincial governments have authority under section
92(14) for the administration of justice in the province and have created provincial police forces or
contracted for policing services from the RCMP. In a similar way, the federal government has
createl federal enforcement agencies and a national police force, the RCMP, under an
interpretation of the Constitution whereby a power to legislate is viewed as necessarily implying a
power to enforce.

In any event, in all provinces except Ontario and Qujékleere the provincial police
perform this function, the RCMP have provided policing services to Indian bands since the 1970's.
The RCMP, the Ontario Provincial Police and the Sureté de Quebec are all now attempting to
provide policing services to bandsinunities by Indian constables. Underiames Bay
Agreement phased approach in northern Quebec will eventually see Indian and Inuit constables

819 The following abbreviated account is inspired by the DIANIMdS, Revenues and Trusts Revigvapter on
First Nation lawjbid at 79108 and by the writer's exper@in the area as a federal government lawyer.
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operating completely under Indian and Inuit administrdtion.

In 1971, the Depament of Indian Affairs issued an administrative bulletin, Circular 55,
outlining options to bands for the development and delivery of policing services on reserve.
Circular 55 authorizes the appointment of banthiwenforcement officers to enforce civil
bylaws on reserve. Since that time, a number of tribal police forces have been established as an
offshoot of the Circular 55 program. Under special arrangements, these tribal police forces are
authorized under delegated federal or provincial legaréytto offer a narrow range of policing
services within the band communities they serve.

Bands have noted an overwhelming reluctance on the part of provincial police forces and
the RCMP to enforce bandtaws, primarily because they do not perceaviy as falling within
their mandates to enforce provincial and federal laws respectively or the Criminal Code. The
current federal Aboriginal policing initiative announced after several years study of these problems
would see all bands (or larger reglotribal level organizations) establish police forces via
tripartite agreements between the federal, provincial governments and bands or other First Nation
organizations. It is beyond the scope of this paper to describe that initiative except toitniste tha
proceeding and agreements are being signed across Canada. Under those agreements, Indian
police forces will receive their authority under provincial legislation. In effect, they will be
provincial police forces with a special mandate to polit@nimeserves and to be responsive to
band needs:

At present, théndian Actdoes not provide a band with exgrasithority to unilaterally
create its own police force to enforce either criminal or civil matters. Although subsection 81(1)
contains a number of public safety and order headings under subparagraphs (b) regulation of
traffic; (c) the observance of lawd arder; (d) the prevention of disorderly conduct and nuisances;
(m) the control and prohibition of public games etc.; and (p) removal and punishment of
trespassers, they have not, either singly or together, been found by the courts to be sufficient to
edablish a fully empowered police service.

In this (as in other areas), the courts have yet to clarify the nature and exténtiginthe
Act provisions. In the absence of a general administration of justice provision such as the
provinces enjoy undeestion 92(14) of th€onstitution Act, 1867t seems unlikely that the
Indian Actalone could provide the legal authority to permit First Nations to create a policing
service to do anything more than enforce cidawyg of a minor nature.

(i) Creatimg a Civil Service
In the same way, there is no general provision enabling bands to establish a civil service to

820 JIBNQASSs. 19, 21.

821 See in this context Ministry of the Solicitor GeneFaitst Nations Policing PolicyOttawa: Ministry of Supply
and Services, 1992).
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administer and fund a full range of bands public duties in the same way the federal and provincial
governments have done. Section 83 doesswifee scope for this, however, as subparagraph
83(1)(c) authorizes the band council to appoint officials to "conduct the business of the council,
prescribe their duties and providing for their remuneration.” The limited lawmaking authority of
band counds, the requirement of Ministerial approval under this provision and the lack of
financial resources to fund an array of officials means that the scope of the provision remains
largely unexplored.

Government in the modern era has become increasinglyleamgith large and
specialized civil services at all levels. Federal and provincial enforcement and administrative
officials now meet regularly to coordinate policies and practices apart from the political meetings
conducted by First Ministers. Band@uownents should have a similar ability to create the kind of
service delivery and enforcement mechanisms they will need if they are to develop and manage
their own affairs as well as to interact with other levels of government in Canada. Of course,
bandswill also require the legal status and capacity to do this, something they do not have at
present.

(e) Judicial Branch
The interpretation of laws, or the judicial function is vital to the integrity of the lawmaking
and administrative functions of gjovernment. Government can only operate in accordance
with laws it has passed under its lawmaking authority, carried out under its executive authority and
adjudicated and interpreted under its judicial authority.

(i) Judicial Powers under the Constitution

The Constitution Act,186p@rovides the federal and provincial governments with the joint
responsibility for a system of superior courts in Canada, dividing authority between them. The
provinces maintain superiorusts in every province to interpret and make decisions under both
federal and provincial law using their authority under section 92(14). It is the federal government,
however, that appoints and pays superior court judges under section 96. It is alsibleefpo
criminal law and procedure under s. 91(27), but it is the provinces that enforce and prosecute
criminal law. Both levels must work together to assure that there are both judges and superior
courts well as a system of laws, police and prosetutarforce those laws.

In addition, each level of government has created courts under their separate constitutional
authority. Under section 101, the federal government has created the Supreme Court of Canada,
as well as the Tax Court and the Fedeémalrt. The latter two are restricted to interpreting
federal laws. The provinces have used section 92(14) to create a system of provincial laws and
provincial courts to enforce and interpret them. These courts are also able to enforce and
adjudicate cminal law (even though it is a federal subject matter under the Constitution) as a result
of historical practice and the wording of@eninal Coden this regard?

822 For a comprehensive outline of the reasons why the provinces are able to edferaecféminal law and why
the federal government could likely remove the provinces from this rolR.sé¢hiskyjack and WhiskyjacKl 985] 2
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Bands are not provided with anything comparable to the federal and provincial judicial
apparatus. bder thelndian Actsections 101 to 105 special offences with respect to bands and
their lands are created. Sections 106 extends the jurisdiction of provincially appointed magistrates
to reserves, thus bringing provincially administered justice to mdrat fheHawthorn Repoft’
and theCardinal Cas# was at one time considered to be territory subject to exclusive federal
jurisdiction. It is not known what real purpose this provision serves now.

(ii) Sectio 107 Justice of the Peace Powers
Section 107 permits the appointment of justices of the peace and has been viewed by some
as the possible basis upon which the Indian reserve judicial branch may be erected. It reads as
follows:

107. The Governor in Cawil may appoint persons to be, for the purposes of this Act, justices of
the peace and those persons have and may exercise the powers and authority of two
justices of the peace with regard to

(a) offences under this Act, and

(b) any offence against fhrevisions of the Criminal Code relating to cruelty to animals, common
assault, breaking and entering and vagrancy, where the offence is committed by an
Indian or relates to the person or property of an Indian.

As a preliminary comment, it must be notieak the precis€riminal Codesections are
not set out. This imprecision is an invitation to jurisdictional challenges. For example, it is not
known whether the apparent vesting of jurisdiction over the indictable offence of breaking and
entering wouldustain a challenge, since JPs do not have indictable jurisdiction utadeletfie
In any event, the criminal jurisdiction is minimal and restricted to matters involving Indians or
Indian property. Since it is &mdian Actprovison, "Indians"” refers to status Indians and those
deemed under section 4.1 to be Indians.

An examination of the offences created undetrttien Actshows that the purposes of
the provision appear to fall squarely within the purpose of section 9k{#4Jofstitution Act,
1867and the special relationship of protection thatridien Actand the reserve system generally
are supposed to represent. Thus, aside from whatever offences may be created by GIC
regulations, the following sections ofititkan Actcreate offences:

W.W.R. 481.

823

Supranote 5.
824

Suprenote 11.

825 Section 348(1).
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. 30-trespass on reserve,
. 33-sale or barter of produce in the prairie provinces;
. 57(d} GIC regulation may prohibit violation of timber regulations
. 73(2} GIC regulations may prohibit violation of section 73 regulations;
. 90-restriction on transfer of property deemed to be on reserve;
. 91- trading with Indians regarding certain traditional objects;
. 92-trading by certain persons witha licence with Indians;
. 93-removing sand, shrubs etc. from reserve without permission.
ss. 81, 83 and 8%and bylaws

nuunuunuunuunuonuonvon

However, in respect of the last item listednd bylaws- it is not entirely clear on a strict
reading of section 10fat band byaws fall within the scope of section JPs. Section 107 is limited
in subparagraph (a) to "offences under this Act." It is not clear that band céamnsicbyate
"offences?™ Band councils, it will be recalled, are mere "administrative arms" of the Minister
according to a long line of cases exemplified by the cited portionStddbg and Montowand
Paul Banccases set out above. In other words, agéfedanicipalities,” band councils may not
be capable as a matter of strict law to create "offences" in the sense of a matter of which a criminal
court is normally seized. The argument could be made that they do not constitute offences of the
same naturas those created directly by @ede other federal legislation or by the GIC in its
capacity of regulatianaking to flesh out the federal provisions. Nonetheless, for practical
purposes section 107 JP courts do treat band cousawsws offencesdhare the forum in
which they are prosecuted on reserves where JPs have been appointed.

Yet another possible limitation of JP powers lies in the fact that it is not clear whether they
have a general civil jurisdiction as well, or whether they age limihe narrow range of matters
set out in section 107. JPs underittian Actare anomalous, and are not appointed in the
same way as JPs in the provincial system under detailed statutory schemes setting out the important
elements of their jurisdiofh and tenure etc.

It should also be noted that it is the federal government, not bands, that appoint these JPs.
Thus, even if their jurisdiction was wide and recognized by other courts as such, their utility might
be limited by the fact that only avfsuch appointments have been made. One reason for the lack
of appointments is the difficulty of finding persons qualified in the Canadian legal system to serve
as justices of the peace in reserve communities. It is important that such officials badndia
preferably band members, and that they have appropriate backgrounds and experience. There
are no formal and government training courses for section 107 JPs offered.

Another reason for the few appointments made lies in the relatively limitedfrange
matters they may try under section 107 that have been discussed above. Qnieingdile
Codejustices of the peace cannot try the more serious indictable offences. Moreover, the cases

828 For a contrary view see tianitoba Reportsupranote 139 at 307.
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establish that even where section 107 justices of the pegug@oarted, the normal presumption
thatIndian Actmatters are to be tried in the provincial courts contifiu@he federal
government has an interest in not duplicating existing functions, espleeralhevjurisdictional
and financial implications are unknown.

Moreover, it should be stated that there are no provisions regarding by whom section 107
JPs are to be paid and how their courts are to be financed and staffed. There is some scope for
remedying this through application of existing section 104 @icth& provides that fines or
forfeitures under thindian Actoffences provisions are to be paid to the federal Crown "for the
benefit of the band,"” but that the GIC may divert the monelys emtorcing "provincial,
municipal or local authority" that bears the cost of the prosecutions. Neither the amounts involved
nor the mechanics of such payments is known, but there appears to be some scope for section 107
courts to be sefinancing to tis extent.

There is apparently an ongoing and unresolved dispute between DIAND and the federal
department of Justice regarding which department has responsibility for section 107 JPs and their
appointment. At the time of writing this paper present e section 107 JPs only on three
reserves (Pointe Bleu, Kanesatake and Akwesasne), and it is not known whether the federal
government intends to appoint others. Even where the province may have appointed Aboriginal
persons to JP positions under prauahlaw, the federal government apparently refuses to make
the "crosappointment” as a section 10dian ActJP that would enhance allow the provincially
appointed and paid JP to operate in the reserve milieu as a federal JP uAdigf’the

(i) Provincial Justice Administration

As a result of the weaknesses in section 107 and the lack of appointments, bands must rely
for the most part on the provincial court system and provincial Crown attorneys to prosecute
bydaw offenders. Unfortunately, Crown attorneys have a heavy warkdbad| usually
intervene only in the case of criminal and statutory offences. As a result, bands themselves must
often initiate proceedings where theddws have been violated, sometimes by engaging counsel
to pursue such matters. This is experaidbetimeconsuming unless the band is a large one with
the financial resources and political will to pursue such actions.

With regard to criminal matters, the remoteness and isolation of many communities means
that access to the judicial system is tifteted to sporadic and hurried visits by provincial circuit
courts enforcing Canadian criminal law. Thus, the police and courts are usually unable to
accommodate Indian values and concepts of justice. The result is inappropriate charging practices
and onvictions and sentences that do not reflect Indian views or needs. These matters have been

827 R. v. Crosby{1982] 1 C.N.L.R. 102 (Ont. C.A.).
828 |t hasrecently been reported, for instance, that the federal government has refused-dpmoogstwo Indian

JPs appointed by the province of Nova Scotia so that they may perfoindidie Act JP functions: "Nova Scotia
natives edge nearer to justice,” @iaCitizen, Sunday, November 6, 1994, A6.
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extensively reviewed in the series of federal and provincial Aboriginal justice inquiries and reports
over the years. Many bands see the existing justice s/stémneggn one, and view it therefore
less as a protector than as an enforcer of an alien and inappropriate systé&m of law.

The current federal Aboriginal Justice Initidtiseeks to remedy these problems by
appointirg more Indians to positions within the justice system, by developing cross cultural training
programs and by adapting the system through research and pilot alternative justice projects to
better reflect the values and traditions of bands. Any adaptatitews institutions would be
empowered by delegated federal or provincial legislation.

Effective enforcement @idian Actbylaws and the most common criminal offences
involves not only the laying of charges against offenders, but also a means of prosecution,
adjudication and sentencing. The current situation of outside police forces refusing to enforce
bylaws, the limitedriminal jurisdiction of section 107 justices of the peace, the forced reliance on
provincially administered courts and the absence of any band power to correct the situation means
jurisdictional gaps, confusion over procedures and policies, and a ngritemad inability to
effectively provide for the safety and security of their own members.

This unsatisfactory situation stands in stark contrast to the situation in the United States.
Federally recognized tribes have in the exercise of their inherent sovereignty established tribal
courts for a range of criminal offences that the federal gosatrhas not removed from their
jurisdiction under Congressional plenary power. In addition, tribal courts exercise very wide civil
jurisdiction, including powers over Aodians resident within reservation boundaries. The nature
of tribal court powers dmprerogatives is a complex and contentious area in American Indian law

829 For a review of the findings of the major Aboriginal justice inquiries, reports and studies in this regard, see
Giokas, "TheAboriginal Justice Reportssupranote 278.

830 Created by the federal government in 1991, its focus is described in a discussion paper issued in September that
same yearAboriginal People and Jusé Administration The subsequently created Aboriginal Justice Directorate at
the federal Justice department was supposed to engage in the following activities, all in consultation and close
cooperation with the national Aboriginal organizations and pétticular Aboriginal communitiesgeneral Aboriginal
justice policy consultations
- improvements to existing Department Of Justice programs: courtworkers; and legal studies for Aboriginal people
- Aboriginal recruitment to the justice system generally
- crosscultural training for justice professionals
- innovative Aboriginal community justice pilot and demonstration projects
- community based legal education
- basic Aboriginal justice research
- development of a national resource centre/network fomghand disseminating justice information.

The policy underlining the nature and approach of the federal Aboriginal Justice Initiative is described in the broad
context of the evolution of Canadian Aboriginal law and politics in John Giokas, "Acconingpttee Concerns of
Aboriginal Peoples Within the Current Justice System" in Royal Commission on Aboriginal Pédpleginal
Peoples and the Justice Sys{@ttawa: Minister of Supply and Services, 1993) 184.
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and is evidently not without significant problems and resource“isoegever, that being said

and despite the criticisms that emerge upon a careful reading of caseSantzh@sra Pueblo

v. MartineZ* the fact that American Indian tribes control at least portions of the judicial process
speaks volumes about the different degrees of confidence in tribal government in Canada and in
the United States.

() Summary of Governance Issues
The Lands, Revenues and Trusts Review exploHathbgovernance issues during the
course of its consultations in the late 1980s and found that bands had similar concerns and
complaints that could be grouped under arffewn headings. First, bands are reported to have
complained about the limited scope of theédwy powers, "which they consider to lefihed,
inadequate and obsoletd."

A second and related concern was that tHavbypwers had been derived from early
Indian legislation designed to undermine Indian values and perspectives, thdawitlzgpsoach
was never developed or made applicable from an Indian community perspektore.’scope
both for traditionalalues and adaptations to address modern needs are required.

Third, bands are in "profound disagreement” with any notion of being confined to
delegated federal authority to make laws for themselves. They reject a municipal analogy for their
status asogernments and seek powers more akin to those available to provincial govéfnments.
Although the DIAND report does not use the terminology, it is evident that the bands consulted
are referring to their inherent powers of-gelfernment andre frustrated by the limited nature of
delegated and subordinate federal powers.

Questions of legal status and capacity were reported as being a fourth concern. Without
some recognition of their status as governments and the legal powers that ascamgtatys,
bands have difficulty making the kind of contractual andgot@rnmental arrangements that true
governments need to make to deliver services to their citizens.

81 For an overview of these issues and the nature of American tribal jurisdiction see Deloria anraitiEsn
Indians, American Justicgupranote 118. A shorter and less critical assessment is provided Matfitoba Report
supranote 139 at 26302.

832 Supranote 18.

833 Supranote 1 at 80.
834 M
835 M

836 |hid at 8081.
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Fifth, Indian leaders are reported to have complaahedit the inability of bands to create
an administrative infrastructure or to enforce their community laws without the assistance of
governments outside their reserve territory.

In a related way, there was strong objection to the application of provincial laws to bands,
whether under general constitutional principles (that Indians are provincial residents regardless of
Indian status) or because of the effect of the incorpordtmowncial laws into the federal
framework under section 88. Bands are reported as having expressed "strong desires to
significantly reduce or eliminapychance of provincial laws applying to Indians or Indian
lands™

The Minister's disallowance role was also singled out for criticism on a number of grounds
including paternalism, complicating+taaking and causing delay, and being arbitrary and unfair.
Moreover, the DIAND role was also criticized as being a corgflmtie on the one hand,
officials are involved in helping bands draw dpwsg, while on the other hand they also advise
the Minister on disallowante.

However, bands apparently did not wish to see the Minister totally shurgetbasickre
were many technical and related areas in which the advice and assistance of DIAND might
continue to be helpful and necessary. A new role for the Minister was proposed that would see
DIAND assisting to resolve jurisdictional disputes witpribvnces if band lamaking powers
were to be significant expanded in keeping with their aspifétions.

Two, more technical problems exist with regard to sections 83 and 85.1. In the case of
section 83 financial and taxatioddy povers, they are entirely skeletal and do not provide bands
on the one hand with any discretionary power, or, on the other hand, with the detailed framework
of powers governments need to enforce their taxat#awsyin sophisticated way (liens, seizure of
property for tax reason setc.). The band assent called for to put section 85.1 alcohol prohibition
and control byaws into effect may be accomplished without necessarily involving a majority of the
band membership. The meeting called for in the secged mvolve only the "electors," and
assent is based only on a majority of the electors present at the meeting. Thus, a band may be
bound by highly restrictivedaws based upon the one time assent of a small minority of band
members.

It is clear thithere are many fundamental problems with the governance regime. Itis
equally clear that most have to do with the historic civilization and assimilation policies that have

837 M
%38 |bid at 91.
%39 |bid at 94.

849 Ibid at 95.
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been carried through successive versions tridien Actright up to modern tims.
Commissioner Hall of the Westbank Inquiry perhaps sums it up best in the following observation
about thendian Act "It is rather as if colonial laws were all that a newly independent republic
possessed."
8. Accountability
(a) Lack of Accountability Mbanisms in the Indian Act

The essence of accountability is the responsibility of elected officials and government
employees for their conduct in public office. The basic notion is that an official is formally
responsible, through clearly defined rules mechanisms, to those who represented by that
official. Proper accountability assumes that those dealing with or receiving services from
government will be treated impartially, fairly and on the basis of equality; that government
decisions will not bafluenced by private considerations and will be carried out efficiently and
economically; and that the officials will not use public office for private gain.

Accountability classically falls into three broad categories: (1) for political decisans; (2)
the administration of public affairs; and (3) for the use of public funds. Thus, accountability
mechanisms in advanced political systems normally include periodic elections and recall and
impeachment provisions (political accountability), a codhio$ éor public officials and conflict
of interest guidelines (administrative accountability) and reporting requirements regarding how
government spends public funds (financial accountability). The goal of such mechanisms is to
maintain public confidenae the integrity of government, to uphold high standards in the public
service, and to encourage the best persons in the community to present themselves for public
office.

There are few political accountability mechanisms undéndien Act Elections every
two years under the section 74 elective band council system comprise the only real political
accountability mechanism. Where a custom band council does not hold elections as such, it is
not clear what the equivalent procedures mightTde fact that elective band council meetings
are open to the band membership might comprise another accountability mechanism if there were
some way aside from elections by which the members could make their wishes known between
elections.

Nor are thee administrative accountability mechanisms in the form of codes of ethics etc.
Accountability is generally external to the band membership through DIAND policy guidelines
such as the requirement that land allotments to members of the band council bedapptbe
band membership. However, as the Westbank Inquiry revealed, DIAND guidelines are often
interpreted in an extremely flexible way. In the case of strong band leadership, as at Westbank,
they are often ignored.

841 Westbank Inquirysupranote 650 at 3.

842 Much of the general material in this part of the paper is drawn from C.E.S. FFhekBarliament of Canada
supranote 792, and more particularly from his chapter on accountability 2527
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In the same way, financial accalnility reporting is also external to band membership,
and is usually pursuant to federal program, contribution agreement and alternative funding
agreement auditing requirements. Band funding is through cash transfers authorized under the
Indian Actandthrough the recently acquired power to tax certain interests on reserve. The cash
transfers are conditional, do not incorporate equalization factors and are not uniform from band to
band. Funding is discretionary and chief and council are usuallyaequisgotiate annually
with DIAND and are accountable to the Minister who is in turn accountable to Parliament.

Alternative Funding Arrangements are available to some bands. They cover a wide range
of services, are for a 5 year term subject to apatiopri Unused funds can be reallocated to
other sectors. There are service standards, audit requirements and administrative procedures to
be followed. Thus, most financial accountability reporting is external to the band membership
pursuant to federalrpgram, contribution agreement and alternative funding agreement auditing
requirements. This is becoming a problem for some bands where the membership have raised
guestions concerning the allocation of funds but are unable to force their own cowutmisip a
outside the external auditing requirements.

In fact, under théndian Actneither the Minister nor the chief and council is accountable
on a day to day basis to the membership of the band. As mentioned, the chief and band council
are generally accountable to the Minister of Indian Affairs and not to the band membership.
By-laws, for example, are subject to Ministerial disallowance or approval under sections 82(2) and
83(1) respectively, and some functions such as the allotment of reserve land under section 20
cannot be effective without Ministerial approval.

One major faceof this problem is that the allocation of power between the chief and
council and the band itself is not clearly defined. Unddntli@n Actboth are created in law to
carry out certain functions that have beed described and listed in the precedinipiggpaper.
While some may say that it is implicit that the band council is the local authority that received
governing authority from, and operates on behalf of, the band membership, the history and actual
functioning of the band council systemitat# in the opposite direction. Band councils were
created to undermine traditional Indian governance practices and values, and in practice are
responsible to the Minister. This is to be contrasted with the case of the Sechelt Indian Band, for
examplewhere it is made explicit that the source of power is in the band, and that the band
council is merely its delegate. Thus, in section 6 &dbkeelt Indian Band S€Hovernment Act
the statement is made that "tlhe Band shall act through the Cosareildising its powers and
carying out its duties and functidfis."

Apart from provisions governing the election of councillorsndien Actdoes not spell
out the nature of the relationship between band members and the eodnuilthing at all is said
about how band members can have effective input into the actions of the band council. For

843 5.C. 1986, c. 27.
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example, and as mentioned, some important functions are given to a band as such. Other powers
are given to the band council, most sicamtily, the power to make-layvs. But little is said about

how band members can have effective input into the actions of the band council, nor are there any
provisions whereby the council may be held to account for its actions outside the election process

In the absence of such provisions or practices, it is not difficult to understand how
perceptions of conflict of interest can arise in a reserve community and why friction between the
council and band members and factionalism could thrive. At Wikstloa example,

Commissioner Hall was clear that "[t]he most pervasive problem was that of conflict of interest,"
largely because of what he referred to as "the old problem of a government of men and not a
government of laws.In this context, the band council found itself in the position, for example, of
allotting individual land to the chief who was also the leading businessman on reserve and using
individual allotments for his business enterprisesdegaibed earlier, the brief to RCAP of the
Sta4:lo Tribal Council goes even farther, referring to stories related by Sté:lo elders "of corrupt
Chiefs who allegedely embezzled money from their band, using the funds to benefit only
themselves and their fdies.™”

In the case of the Westbank band, because of the lack of formal accountability
mechanisms, a group of band members formed what they referred to as the "Westbank Indian
Action and Advisory Councilissuing petitions and press releases against the chief alleging
wrongdoing. This activity eventually led to a judicial inquiry. Apparently, there had also been
previous groups of this nature at Westbbankllitimately, the Commissioner found that the major
culprit was the lack of modern structures and procedures limdib@ Actitself rather than
criminal business dealings on the part of the chief or anyone else, adding that "[t]he familial nature
of manyindian bands makes the conflict situation more delicate and difficult in Indian
government.”

Something similar was found by Judge Giesbrecht in the context of an inquiry that led him
to examine the functioning of the Dakota Ojibweial Council Child and Family Services
Agency following the suicide of a child in the agency's care. His investigationnaagingge
and he devotes an entire section to a review of a relatively large number of incidents of political
interference byhsefs and councillors and members of powerful families into the operations of the
child welfare agency and the tribal council police force. In this context he notes that some
powerful families were simply "off limits" to the child welfare agency dockiHadand level
public officials had little concept of the notion of conflict of interest or political interference or of

844 Westbank Inquirysupe note 650 at xv, Xvi.
845 »_eadership Review Supranote 783 at 14.
84 Westbank Inquirysupranote 650 at 333.

87 |bid at xv.
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the need for ethical guidelines to how they carried out their Huties.

Many witnesses tite RCAP hearings have made similar observations, some of which have
been cited earlier in this paper in different contexts. In a study of ethics and accountability in the
context of Aboriginal government, Mary Ellen Turpel notes that "[ijn the publingseaf the
Royal Commission on Aboriginal Peoples, over two hundred submissions addressed concerns
relating to ethics and conflict of interest in Aboriginal governrifefite"following comment
from one of those hearings is typical:

The Indian Affairs Department and the Indian agent worked to destroy our system of government
and replace it with their own. They succeeded. We now have chiefs and council who do
not listen to their people but rule them instead through the Indian Aderltime Indian
Act, Chiefs and council are accountable to the Minister of Indian Affairs and his
department and not to their own peofle.

(b) Efborts at Reform To Date

Aside from the general supervision exercised by DIAND officials, which was found to be
lax in the case of Westbank, there is no effective monitoring function. Many bands are
experiencing problems in this area now and have expeedssiie to see greater accountability
requirements imposed on their band councils and regional and provincial organizations. This was
also the conclusion of the DIAND Lands, Revenues and Trusts Review which revealed, among
other things, a growing dedigethe membership of many bands collectively to exercise a greater
role in the conduct of local affairs. The view was often expressed that the executive powers of
band councils ought to be qualified. Some of the areas where band members wanted more say
were:

88 The Fatal Inquiries Act: Report By Provincial Judge Respg the Death of Lester Norman Desjarlais
Associate Chief Judge Brian Dale Giesbracht (Brandon, Manitoba, August 31, 1992)3& 2kDa submission to
RCAP that same year, Marilyn Fontaine of the Aboriginal Women's Unity Coalition made a nhumiggestions for
improving the accountability relationship between the Assembly of Manitoba Chiefs and band members that seem to
bear to some extent on the problems outlined by Judge Giesbrecht in the specific context of Dakota Ojibway Tribal
Council Child ad Family Services Agency (RCAP Public Hearings, Winnipeg, Mar04923 110 at p. 613):

The Assembly of Manitoba Chiefs must address the lack of checks and balances inherent to all democracies within the
current political structure. These mechanismstrbesdeveloped in a manner that will ensure the full equal
participation of constituent groups. These mechanisms must include facilities for appealing decisions flowing
from the Assembly, conflict of interest guidelines for aboriginal child and familycaggrdispute resolution
models for conflicts that arise between agencies that deliver services to different members of the same family,
and mechanisms that ensure the accountability of the political leadership to their constituents.

849 Enhancing Integritysupra not&’85 at 1.

890 Bernard Gordon of the Gordon's Band, RCAP Public Hearings, Regina, Saskatche®&h] 98t 240.
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