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FOREWARD

Since the earliest European settlement of Canada, there has been
concern for foreign land ownership, or, as it was called then,
absentee ownership. This concern continues today unabated and is
reflected in the fact that most provinces utilize some form of
legislation or mechanism relating to land ownership by non-Canadians,
or, in some cases, non-residents of a particular province or
territory.

This study has three aims and is divided into three corresponding
chapters. The first aim is to present an overview of federal,
provincial and territorial legislation and mechanisms in place related
to foreign or non-resident ownership of Canadian land. This is a
partial update of a 1973 review by the Federal-Provincial Committee on
Foreign Ownership of Land. The CANADIAN CITIZENSHIP ACT is

discussed as it relates to the sale of Canadian land, and this is
followed by overviews of provincial and territorial legislation
regarding or affecting foreign and/or non-residen ownership. It will
be noted that much of the legislation deals primarily with
agricultural land.

The second chapter is designed to provide a discussion of selected
aspects of foreign (non-resident) ownership of real estate in Canada.
The information was compiled primarily from newspaper and journal
articles, plus other published information. It is structured into
two parts, factors affecting foreign investment in Canadian real
estate and channels of foreign investment.

The aim of the third chapter is to provide, for the first time, some
very general statistics on the dollar values involved in foreign
investment in Canadian land and to identify the problems associated in
collecting more detailed data. This part of the report was prepared
by Teresa M. Omiecinski, International and Financial Economics
Division, Statistics Canada, and has been published previously as a
technical note in Statistics Canada Catalogue 67-001 "Quarterly

Estimates of the Canadian Balance of International Payments, Fourth
Quarter 1983",
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During the course of this study, it became quite obvious that there
was a great deal of legislation on the subject, much of it directed at
agricultural land. There were, however,,few facts or research which
conclusively proved either that foreign land ownership was signifi-
cant, or even if it was significant, that it was a land use problem or
specifically an agricultural land use problem. Where it does seem to
be of significance is in the specialized non-agricultural land use of
coastal recreation. It appears that much of the existing legislation
on agricultural land reacts more to local perceptions of a problem
than to facts regarding the existence, significance or the effects of
foreign land ownership.

This study is not able to conclude whether or not foreign land
ownership is a significant problem either in terms of land use, land
ownership, or economics. There is just not enough evidence. It does,
however, indicate a need for more rigorous research into such topics
as the levels and targets of foreign investment in real estate, the
effectiveness and efficiency of land use on property owned by
foreigners, the economic effects on land values and balance of pay-
ments of the various types of foreign land ownership, and the costs
and benefits to Canada of this ownership. Such research can help
provide a firm base of facts upon which the need for legisiation can
be evaluated and the appropriate types of legislation considered.
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CHAPTER 1

INTRODUCTION

The objective of this chépter‘ﬁs to present a synopsis of federal,
provincial and territoriaf 1egislatibh'regarding foreign and
non-resident ownership of Canadian land. The"extent and nature of
the legislation have been examined and the ministries and/or
departments responsible for implementation have been identified.
Appendix A, in table form, presents statistics of provincial and
territorial land and water areas and selected legislation related to
foreign and non-resident land ownership.

The provinces and territories opranada have varying degrees of
control 6ver foreign and/or non-resident ownership of land, primarily
agricultural land. Several provinces have used restrictive legisla-
tion for many years. Prince Edward Island restricted the amount of
Tand that could be owned by an alien in 1859. Other provinces have
followed suit in the last 20 years, after farm lobbies convinced
several provincial legislatures of the need for restrictions on.
foreign ownership. These lobbies argued that, in many cases, the
foreign ventures were speculative and were inflating land prices,
placing farm land beyond the reach of'many young Canadian farmers.

In 1973, a precedent-setting case heard by the Supreme Court of
Canada, discussed later, ruled that it is within a province's
jurisdiction to restrict land ownershiplbn the basis of non-residence.
This encouraged the provinces to discuss the issue of foreign owner-
ship of Canada's land at a First Minister's Conference in 1973. The
result was that in the September 1974 Speech from the Throne the
Government proposed a new CITIZENSHIP ACT (S.C. 1974-75-76, c.

108), which was officially proclaimed on February 15, 1977, Clause 33
of this Act deals with the ownership of land by aliens.

The provinces hold differing views over whether land use or land

ownership is the question. The Atlantic Provinces Economic Council
summed it up as follows:




«s.land use regulations cannot provide a
complete answer, no matter how well conceived
and administered Tand use planning may

be, the issue of ownership cannot be ducked
indefinitely... Without a clear understanding
of the different uses individuals wish to
make of land, and the need for all those

uses to be reconciled, land use planning

by itself is incapable of preventing non-
residents acquiring an ever-increasing

amount of prime land. Land use and

land ownership are intimately interconnected,
and any long-term policy must involve a
combination of controls on both sides.!

Hence, the provinces continue to strive for the ideal balance of
Tegislation and regulation to optimize the use of prime resource
lands, and to protect the undeveloped land on the periphery of urban
centres, as well as prime agricultural land, recreational land, and
undeveloped properties within urban areas.

THE CANADIAN CITIZENSHIP ACT

On September 30, 1974, in the Speech from the Throne, the Federal
Government proposed the creation of a new CITIZENSHIP ACT. On

October 10, the Honourable James Hugh Faulkner (Secretary of State)
introduced Bill C-20, An Act Respecting Citizenship, for first reading
and it was ordered to be printed.

The Act received second réading on May 21, 1975, whe eupon it was sent
for debate. Clause 33, which affects the provincial right to control
more stricfly the lands within their boundaries, was vigorously
debated., Clause 33 offered the provinces two options. The first was
through the traditional Common Law, which states that an alien may not
own land., However, in general, this aspect of Common Law has been
superceded by various Canadian Naturalization Acts which include
clauses permitting aliens to own land. The second option was new and
involved giving the provinces the right to restrict the sale of land
to persons who are not Canadian citizens, or to corporations or
‘associations controlled by such persons. Yet section 33(6) also
states that provinces may not restrict the sale of land to landed



immigrants normally resident in Canada. Therefore, this option
allowed legislation directed against non-Canadians.

The final draft from the committee hearings, the Fifth Report, was
presented to The House of Commons on March 29, 1976. On April 13,
1976 the Bill was read for the third time and passed. Royal Assent
was subsequently given and Bill C-20, An Act Respecting Citizenship,
became Chapter 108 in the Statutes of Canada. The Act was officially
proclaimed on February 15, 1977.

In the interim period, most of the provinces began to incorporate the
rights of the Lieutenant-Governor-in-Council arising out of the new
CITIZENSHIP ACT into their respective provincial legislation.

The decision of the Supreme Court regarding Richard Alan Morgan and
Alan Max Jacobson v. The Attorney General for the Province of Prince
Edward Island and Leo Blacquiére et al, established a third option for
the provinces. This permitted the provinces to restrict the sale of
Tand to people who live within their borders, or in other words to
legislate against non-residents, Canadian citizens included.

The case was the result of an attempt by two citizens of the United
States, resident in Rochester, New York, to purchase a parcel of land
in Prince County, Prince Edward Island. The Registrar of the County,
refused to register the deed of conveyance as it contravened section 3
of the REAL PROPERTY ACT (R.S.P.E.I. 1951, c. 138) which did not
permit ownershfp by non-Canadians.

The appellants, Morgan and Jacobson, brought their case before the
Supreme Court of Prince Edward Island where they lost, so they chose
to appeal to the Supreme Court of Canada claiming the legislation to
be ultra vires, beyond the powers of the province and therefore in
federal jurisdiction. The judgement of the Chief Justice, on behalf
of a unanimous Supreme Court, was to uphold the provincial statute



restricting sales of land to Canadian citizens and aliens who reside
outside of Prince Edward Island.

The position of the respondents (PEI) in this appeal was to tackle the
narrow question as to 'whether the province under its property and
civil rights power in s. 92 (13) of the CONSTITUTION ACT, 1982, as
enacted by CANADA ACT 1982 (U.K.), 1982, c. 11, could

discriminate between residents and non-residents with respect to

Tandholdings in the province as the impugned legislation purported to
do,' 3

The Morgan judgment has established several factors, most notably that
the provinces have primacy in the regulation of landholdings within
their boundaries. Furthermore, it would appear "that landownership
can no longer be considered a constitutive characteristic of Canadian
citizenship," 4

The argument used by the respondents in the Morgan case was that
similar legislation had been enacted in Alberta under the COMMUNAL
PROPERTY ACT (R.S.A. 1955, c. 52). The respondents noted that the
Alberta Government restricted the acquisition of land by Hutterite
colonies, as confirmed in the Walter case (Walter v. A.G. Alta. 1969
S.C.R. 383).

In Walter it may be noted, the legislation was upheld in
spite of being directed at a particular class of persons.
The conclusion might therefore be drawn, by implication,
that a province can validly restrict landholding by non-
resident Canadian citizens, as well as by aliens. Thus only
if the legislation can be said to be in relation to a class
of subject within exclusive federal jurisdiction would it be
invalid.5

This was held by the Supreme Court of Canada to be a valid exercise of
the province's right to enact laws governing the ownership of land in
the province under section 92(13) of the BRITISH NORTH AMERICA ACT

(now the CONSTITUTION ACT).

“Laskin, C.J. thus construed the Walter decision broadly; a province
may regulate not only the manner by which land is held but also the




groups of persons who own land."® 1In this manner, the Chief

Justice refuted any claims that the legislation was discriminatory.
This judgment has therefore led to the third option of restricting
provincial land sales, namely, legislate against non-residents,
including Canadian citizens. The four provinces which have utilized
this option are Manitoba, Prince Edward Island, Quebec and
Saskatchewan.

NEWFOUNDLAND AND LABRADOR

There is no legislation governing the extent of foreign ownership in
Newfoundland, since this issue is not substantial enough at present to
warrant provincial concern.

With the recent oil and gas discoveries on Newfoundland's coast, the
provincial Department of Development has established a Committee to
monitor development-related activities. The Committee has been
instrumental in designating 19 rural communities which could be
affected by onshore developments. All land transactions and
development within these communities will be monitored and controlled
by the Department of Development.

In 1971, an amendment (S.N. 1971, No. 46) to the CROWN LANDS ACT
(R.S.N. 1970, c. 71) was passed but never proclaimed, providing no
grant, lease, licence or permit to any non-resident company or person

except for industrial or commercial development approved by
Order-In-Council (s. 122, ss. B).

At present, the only restriction on non-residents acquiring land in
the province is a government policy which states that they may not
obtain a permit-to-occupy for a remote cabin, a cabin not accessible
by road.

PRINCE EDWARD ISLAND

Legisiation of land ownership in Prince Edward Island (PEI) dates back

to 1859. The REAL PROPERTY ACT (R.S.P.E.I. 1951, c. 138), the




vehicle for the restrictions, has been amended often (1914, 1939,
1972, 1974, 1975, 1977, 1980). 1In 1972, alien land ownership
limitations were extended to non-resident Canadians under an Act to
~ amend the REAL PROPERTY ACT (R.S.P.E.I. 1974, c. R-4). 1In 1974,

the restrictions were applied to all corporations, resident and
non-resident. The legislation provided that non-resident persons and
all corporations, wishing to take and hold more than 4 hectares (10
acres) of land or 330 feet (5 chains) of shore frontage must obtain
the prior approval of the Lieutenant-Governor-in-Council. In 1982,
the LANDS PROTECTION ACT (R.S.P.E.I. 1982, c. 16) replaced the

REAL PROPERTY ACT, maintaining the previous features but adding
absolute upper limits on all land holdings. The legislation is both
regulatory and prohibitory.

The 1972 amendments to the REAL PROPERTY ACT were tested in the
Supreme Court of Canada (Richard Alan Morgan and Alan Max Jacobson v,
The Attorney General for the Province of Prince Edward Island and Leo
Blacquiére). In his judgment on behalf of the full court, Chief
Justice Bora Laskin rejected arguments that Canadians in other
provinces were discriminated against by the law:

What we' see is not an attempt to
regulate or control alien residents

of Prince Edward Prince Edward Island
in what they may do or not do therein,
but rather a limitation on landholding
by non-residents.’

Land Identification Programs, established under the PLANNING ACT
(R.S:P.E.I. 1974, c. P-6) did not commence until 1977. They ensured
that land acquired by non-residents and corporations will not be
-subdivided unnecessarily, and that good agricultural land will be
maintained in a state of readiness for use.

In 1980, the Land Use Commission, established as an independent body
under the PLANNING ACT, assumed the administrative responsibility
for the Non-Resident and Corporate Land Sales Program. The Land Use
Commission processes applications under these programs, then makes
recommendations to the Executive Council on each application. This




process may take only 10 days for straight approval or denial, though
six months is the maximum time permitted for completion of the land
identification agreement. This agreement ensures that land will not
be subdivided unnecessarily and that good agricultural land will be
maintained in a state of readiness for use. In 1980, "the Commission
made recommendations on 141 non-resident and 89 corporate applica-
tions. Land Identification Agreements were signed for 78 properties.
Three hearings were held on requests to release land from Land
Identification Agreements."8 Thus, today in PEI a non-resident
individual or a non-farm corporation wishing to obtain more than 4
hectares of land must file an application personally or through a
Tawyer to the Land Use Commission. In addition, no individual may
hold more than 400 hectares (1 000 acres) or no corporation may hold
more than 1 200 hectares (3 000 acres) without demonstrating to the
Cabinet that the holding of excess land would be in the public
interest.

The LANDS PROTECTION ACT, proclaimed in May 1982, strengthens the
old amendments to the REAL PROPERTY ACT, which were repealed, and
introduces the concept of upper-limitation acreage, applicable to
residents and non-residents alike. Enforcement procedures for the
regulation of ownership and leasing of land have also been
strengthened.

PEI has a sound legislative basis for controlling non-resident and
corporate land ownership. The legislation appears to have checked
large speculative purchases by non-residents, and the province has
been able to purchase land for government programs and public purposes
through its land legislation. The legislation was never intended to
prohibit all land purchases by non-residents or corporations, but it
does enable the province to control the type and size of land
transactions and pursue its policy of retaining the traditional
land-holding patterns of the province. ‘




NOVA SCOTIA

Nova Scotia land ownership legislation enacted in 1967 and 1969
remains unamended. The LAND HOLDINGS DISCLOSURE ACT (S.N.S. 1969,

c. 13) was passed to compel non-residents to disclose their land
holdings in a special register, providing an up-to-date inventory of
the location and amount of land held by non-residents in Nova Scotia.
The Act requires corporations owning or acquiring provincial land to
file a disclosure statement regarding the land and its ownership.

S. 6 (1) The disclosure statement required by the Act shall
be in writing and in a form prescribed by the
Minister and shall include:
(a) the full and proper name and address of the
non-resident or corporation; '
(b) the description of the land holding that is
contained in the document of conveyance;
(c) the purpose for which the land holding was
acquired; and
(d) such other information as the Minister
prescribes.
s. 8 This Act shall not apply to a land holding that is
within the boundaries of a city or town.
(S.N.S. 1969, c. 13, s. 6(1) and 8)

It was estimated in 1975 that about two-thirds of the non-resident
owned land had been registered. Alternative methods are now being
sought to improve the gathering of information on non-resident
ownership,

The REAL PROPERTY ACT (R.S.N.S. 1967, c. 261) deals with the
rights of aliens:

s. 1. Aliens, corporations and companies incorporated out
of Nova Scotia may take, hold, convey, and transmit
real property situated in the Province. (R.S.N.S.
1967, c. 261, s. 1)

With regards to Crown land, the sale and leasing of Crown land to any
person is only considered under special circumstances and requires the
approval of the Lieutenant-Governor-in-Council.

The Report to the House of Assembly of the Select Committee on
Non-Resident Ownership of Land in 1974 concluded:

The Non-Resident Ownership of Land is a misnomer since
ownership of land is not the problem. It is the conclusion
of the Committee that the problems and difficulties are
those of use of land and taxation in respect thereof.

- 8 -




NEW BRUNSWICK

There is no legislation restricting land ownership in New Brunswick.
The province monitors the situation of foreign ownership of farms in
conjunction with its Farm Land Identification Program. The only
previous reference to aliens was to enable them to acquire, hold, and
convey real estate in the province. See the REAL PROPERTY TAX ACT
(R.S.N.B. 1973, c. R-2) consolidated to December 31, 1980.

Under Regulation 78 of the REAL PROPERTY TAX ACT, the Minister of
Agriculture and Rural Development is given the respons1b111ty of
administering the Farm Land Identification Program. A reg1strar of
the Program is appointed by the Minister and it is his duty to
maintain a register of farm land.

The Farm Land Identification Program is designed to permit owners,
whether resident or non-resident, to defer provincial taxes on farm
Tand identified for farm use; the current rate is $1.50 per $100
assessment. This has been introduced in an effort to encourage the
preservation of agricultural land for agricultural use and to combat
Tand use development trends that prejudice the maintenance of a viable
and vigorous agricultural industry.

Applications for identification, which are voluntary, should be
received no later than August 1 of the preceding year. The term
identification is used here to mean that an owner declares that he
intends to keep the land in agriculture and that he will not do
anything to that land to prevent its future agricultural use. The

voluntary nature of the Program restricts it as a means of identifying
non-resident or foreign ownership.

The land eligible in this program must not be less than 2 hectares

(5 acres) in size. It must be used for the production of agricultural
products, be capable of being used for agricultural production in the
year of application, or be land which is being cultivated from time to
time or managed for the production of food for humans or livestock.,
However, so long as the land remains capable of being used for
agriculture, there is no penalty for aliens or non-residents owning
Tand identified within the Farm Land Identification Program.

-9 .




QUEBEC

Bi11 90, assented to in 1978, is the AGRICULTURAL LAND PRESERVATION
ACT (R.S.Q. 1978, c. P-41,1), The Minister of Agriculture who is
responsible for the Act, created the Commission de protection du
territoire agricole du Québec with the purpose of securing the
preservation of agricultural land in Quebec. Section 22 of the Act
states that "the Government may, by decree, identify any part of the
territory of Quebec as a designated agricultural region," while
section 26 declares that "in a designated agricultural region, no
person may use a lot for any purpose other than agriculture without
the authorization of the Commission."

In 1979, Bill 41, the ACQUISITION OF FARM LAND BY NON-RESIDENTS

ACT (R.S.Q. 1979, c. A-4) was passed. This Act governs the
acquisition of farm land by non-residents and defines the province's
stand on this issue. Section 2 defines a resident as one who "has
lived in Quebec for not less than three hundred and sixty-six days
during the twenty-four months preceding the date of acquisition of
farm land." Exceptions to this stipulation are cited in section 3,
while other residents are defined in section 4 as persons who have
acquired shares in a company whose principal asset is farm land, or
“persons who have acquired land in the name or on behalf of a
non-resident.

If a non-resident wishes to acquire farm land, land to be used only
for agricultural purposes, that person must submit an application to
the Commission, similar to the procedure in Prince Edward Island.
Upon receiving an application, the Commission looks at the biophysical
conditions of the soil and the environment to determine whether the
Tand in question is suitable for cultivation or livestock raising.
When assessing an application, the Commission takes into account the
economic rebercussions of granting the application as well as the
effect on the farming commuhity and its operations.,

The LAND TRANSFER DUTIES ACT (R.S.Q. 1981, c. D-17) imposed a
33 1/3% land transfer tax (s.4) on all persons not resident in Canada
(s.1) or corporations not located in Canada. These corporations are

- 10 -




((s.1(f)) defined as those where 50% of the shares of capital stock
are owned by non-resident Canadians, or more than one-half of the
directors are not resident in Canada, or ‘-more than one-half of the
members are not resident in Canada, or that are controlled directly or
indirectly in any manner whatever by one or more persons not resident
in Canada. This tax is expected to discourage the sale of land to
non-resident Canadians.

Crown lands in Quebec are administered by the Minister of Energy and
Resources. The sale of this land is regulated by the Minister but he
is not prevented from leasing such lands to aliens or non-residents.

ONTARIO

According to the ALIENS REAL PROPERTY ACT (R.S.0. 1970, c. 19):

1 Every alien has the same capacity to take by gift,
conveyance, descent, devise, or otherwise, and to hold,
possess, enjoy, claim, recover, convey, devise, impart
and transmit real estate in Ontario as a natural born
or a natgga]ized subject of Her Majesty. (R.SQ. 1960,

c. 13, s.

However, in order to obtain some record of how much agricultural land
in Ontario is owned by non-residents, Bill 60, the NON-RESIDENT
AGRICULTURAL LAND INTERESTS REGISTRATION ACT (R.S.0. 1980, c. 318)
was passed and became law on December 1, 1980. Non-resident is
defined as: (i) an individual not ordinarily resident in Canada or
who, if ordinarily resident, is not a Canadian citizen; (ii) a
non-resident corporation; (iii) a partnership, syndicate, association
or other organization of which one-half or more of the members are
non-resident persons or in which interests represent 50% or more of
the total value of the property; (iv) a trust in which non-resident
persons within the meanings of subclause i, ii, or iii hold 50% or
more of the beneficial interests ((Bi1l 60, s.1(e)). Non-residents
are required to file a registration report when they own or have an
interest in any land which is larger than 10 hectares. The report had
to be filed by November 30, 1981, for any interest in agricultural




land held on December 1, 1980. Any transactions, new acquisitions or
terminations of interest, after December 1, 1980, must have
registrations filed within 90 days.

The registration report expires five years after the day it was filed.
The Minister of Agriculture and Food is responsible for this Act and
four inspectors are appointed to implement the provisions and
regulations made by the Lieutenant-Governor-in-Council. Any offence
under the Act carries with it a fine of up to $25 000. However,
failure to comply with and evasion of the NON-RESIDENT AGRICULTURAL
LAND INTERESTS REGISTRATION ACT have hindered its implementation.

Prior to this Act, regulation or deterrents to foreign owners came in
the form of the LAND TRANSFER TAX ACT (R.S.0. 1980, c. 231 amended
1983, c. 20) which charges non-residents 20% and residents 15% tax on
conveyances of land. The LAND SPECULATION TAX ACT (R.S.0. 1974,

c. 16) also imposed an additional 50% tax on the increase in value
realized on the sale of designated land by residents and
non-residents, in an effort to discourage speculation, but this Act
was repealed in 1978 as the LAND SPECULATION TAX REPEAL ACT

(R.S.0. 1978, c. 59).

The CROWN LANDS ACT (R.S.0. 1970, c. 19) gives land purchase
preference to Ontario residents for one year after which time, if the
property is not 'sold, the land is made available to all Canadian
residents., After two years, an alien is eligible to purchase Crown
land.

MANITOBA

Manitoba's first legislation controlling the foreign ownership of farm
land became effective on April 1, 1977. The Act was amended effective
July 20, 1978, and July 15, 1981 respectively. The AGRICULTURAL
LANDS PROTECTION ACT (S.M. 1977, c. 45) now in force restricts a
non-Canadian individual or foreign-controlled corporation to ownership
of 8 hectares (20 acres). Canadian citizens or landed immigrants




permanently resident in Canada are not restricted in purchases of
agricultural land. A corporation effectively controlled by Canadian
citizens or permanent residents of Canada is not restricted in
agricultural land purchases. The Act is administered through the

Department of Agriculture under the Agricultural Lands Protection
Board.

The CROWN LANDS ACT (R.S.M. 1970, c. 340) does not deal

specifically with non-resident or foreign acquisitions of Crown lands.
Crown lands (agricultural) are sold by public tender and are subject
to restrictions imposed by the AGRICULTURAL LANDS PROTECTION

ACT and to approval by the Lieutenant-Governor-in-Council, Crown

lands (non-agricultural) are sold without restrictions as to residence
or nationality.

For example, an American citizen can buy Crown land for a fishing
Todge in northern Manitoba, but cannot purchase Crown land in the
agricultural belt for a farm. A Canadian citizen would have the right
to purchase Crown land whether agricultural land or not.

The legislation outlined above permits any Canadian or permanent
resident to purchase land. A more recent third piece of legislation,
the FARM LANDS OWNERSHIP ACT (S.M. 1982-83-84, c. 22, proclaimed
September 26, 1984), strengthens the family farm by restricting
Manitoba farm land purchases by absentee owners and speculators. This
is similar to Prince Edward Island, Quebec and Saskatchewan.
Non-residents and non-farm corporations are restricted to purchases of
4 hectares (10 acres) or less. Manitoba residents and family farm
corporations may purchase as much land as desired.

In response to concerns expressed by individuals and corporations

about the FARM LANDS OWNERSHIP ACT, the following amendments were
incorporated into the proclaimed version:
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) Individua1s‘and corporations may retain land holdings which
are purchased before the date of proclamation.

® A new provision allows non-residents or non=farm
corporations to purchase and dispose of interest in farm
land, so long as their total land holdings do not increase.

® The amended Act also permits shareholders in family farm
corporations to will shares to any person, regardless of
where they reside. This allows shareholders in family farm
corporations the same rights as individuals who own land as
single proprietors.

@ In administering the Act, the Farm Lands Ownership Board
operates under a set of guidelines which provide for
exemptions to the legislations as special cases arise.

SASKATCHEWAN

The SASKATCHEWAN FARM OWNERSHIP ACT (R.S.S. 1978, c. S-17) was

passed in 1974 to limit the amount of Saskatchewan farm land which
could be owned or acquired by non-residents of Saskatchewan or by
non-agricultural corporations. Non-residents of Saskatchewan were
originally limited to a maximum aggregate landholding (inc]uding land
held by spouse and dependent children) of $15 000 of assessed value
for municipal taxation purposes. A resident was defined as an
individual who resided in Saskatchewan for 183 days or more per year _
or a farmer who lived outside of Saskatchewan for 183 days or more per
year but within 32 kilometres (20 miles) of the Saskatchewan border.

Non-residents already owning land in excess of the maximum were not
required to dispose of any 1 ndholdings. Non-resident relatives of
Saskatchewan farmers (in the previous five years) were exempt from the
provisions of the Act in acquiring the farmer's landholdings.




Saskatchewan farmers (in the previous five years) who moved out of the
province were not required to dispose of any landholdings.

In response to the purchase of Saskatchewan farm land by non-
residents, the SASKATCHEWAN FARM OWNERSHIP ACT was amended

effective September 15, 1977, reducing the maximum limit on
Tandholdings for non-residents to 64 hectares. Policies established
under the original Act remained in effect. Saskatchewan farmers and
their non-resident relatives were exempt as were farmers living
outside of Saskatchewan but within 32 kilometres (20 miles) of the
border. Also, non-residents were not required to'dispose of
landholdings acquired between March 31, 1974, and September 15, 1977.

Non-agricultural corporations which had holdings in excess of 64
hectares prior to March 31, 1974, have until January 1, 1994, to
reduce their holdings to allowable limits. In order to qualify as an
agricultural corporation, the company had to be primarily engaged in

the business of farming and at least 60% owned and controlled by
resident farmers. |

The Saskatchewan Farm Ownership Board was established to administer
the Act and was granted authority to issue divestment orders where
violations of the Act occurred. The Board was also given authority to
grant exemptions to potential residents and to non-agricultural

corporations wishing to acquire agricultural lands for non-farming
uses.

During the Second Session of the 19th Saskatchewan Legislature, the
SASKATCHEWAN FARM OWNERSHIP ACT was again amended. The highlights
of the amendments are as follows:

o effective May 6, 1980, non-residents and non-agricultural

corporations are limited to a maximum aggregate landholding
of 4 hectares (10 acres);

® land acquired prior to May 6, 1980, by non-residents does
not have to be disposed of;




® land in excess of 4 hectares acquired by non-agricultural
corporations prior to May 6, 1980, must be disposed of by
January 1, 1994;

¢ farmers living outside of Saskatchewan but within 32
kilometres of the border are no longer exempt from the
provisions of the Act, and in order to acquire additional
lands in Saskatchewan, these farmers must receive a written
exemption from the Saskatchewan Farm Ownership Board;

® it is an offence under the Act for a resident person or
corporation to acquire a landholding on behalf of a
non-resident or non-agricultural corporation;

e the Saskatchewan Farm Ownership Board has authority to
grant exemptions to both non-agricultural corporations and
non-resident individuals;

® in order to qualify as an agricultural corporation, the
company must be primarily engaged in the business of
farming and the majority of the issued and voting shares
must be owned by resident farmers.

Crown land may be sold or leased only to residents of Saskatchewan.
Exemptions and lease differentijation are available through the
PROVINCIAL LANDS ACT (R.S.S. 1978, c. P-31) and its associated
regulations.

ALBERTA

Legislation restricting land ownership in Alberta dates back to the
1942, the LAND SALES PROHIBITION ACT, (S.A. 1942, c. 16). The Act
states that "no person either by himself or by his servant or agent
shall sell or agree to sell any land to any enemy alien or Hutterite
(c. 16, s. 2). In 1947, the Act was replaced by the COMMUNAL
PROPERTY ACT (R.S.A. 1955, c. 52), but it was not until 1972 that
the anti- Hutterite legislation was repealed.

In 1972, the Alberta Select Committee on Foreign Investment produced
interim and supplementary reports on public and private lands. The
result was the PUBLIC LANDS AMENDMENT ACT (S.A. 1973, c. 49) and
the inclusion of section 21.1 in the Public Lands Act (R.S.A. 1980,
c. P-30). This section prohibits the sale of public land to non-
Canadian citizens and non-Canadian corporations. A non-Canadian




corporation may be described as a corporation in which 75% of the
equity shares are not owned by Canadian citizens.

Pursuant to the PUBLIC LANDS ACT, public land in Alberta may be

sold to Canadian citizens and Canadian cbrporations. Public land may
also be sold to non-Canadian corporations for commercial or industrial
purposes, though the sale is subject to a sell-back agreement. This
agreement ensures that if the land is no longer required by the
purchaser for the purpose for which it was sold, the Province of
Alberta has the first right to buy it back.

In 1974, the LAND TITLES AMENDMENT ACT (R.S.A. 1974, c. 72) was
proclaimed and on June 1, 1975, the province began to monitor the
extent to which non-Canadian citizens were acquiring a beneficial
interest in Alberta land. Any transfer or caveat claiming an interest
in lands was to be refused registration unless it was accompanied by a
statement relating to the citizenship of each transferee or purchaser.

On April 26, 1977, temporary foreign ownership of land regulations
were passed under the dual authority of Section 33 of the Canadian
CITIZENSHIP ACT and the Alberta AGRICULTURAL AND RECREATIONAL LAND
OWNERSHIP ACT (R.S.A. 1980, c. A-9). On June 1, 1979, permanent
regulations were passed with the intention of preventing foreign
absentee persons from buying agricultural and recreational land. This
Tegislation restricts a person who is not a Canadian citizen or a
permanent resident (landed immigrant) or a foreign-controlled
corporation, in which 50% or more of its shares are held by
foreigners, from acquiring an interest in "controlled land", which is
any land outside the boundaries of a city, town, new town, village or

~summer village. Non-residents and foreign corporations may own 2

parcels totalling no more than 8 hectares (20 acres). Succession due
to the death of a person is not restricted.

The regulations contain exemptions for industrial, resource,
commercial, and residential developments. Joint business ventures

with Canadian corporations and deve]opments which create jobs for
Albertans are also encouraged.




BRITISH COLUMBIA

In British Columbia (BC), with only 1.6% of the land in Canada Land
Inventory agricultural classes 1-3, it is very important that such
land be properly utilized. Three Acts have been passed addressing the
proper utilization of such lands. Although no legislation bars the
sale of land to aliens or non-residents, the AGRICULTURAL LAND
COMMISSION ACT (R.S.B.C. 1979, c. 9) is concerned with land use, its
primary purpose being to preserve agricultural land and ensure the
maintenance of farms. The other two Acts are the LAND TITLE ACT
(R.S.B.C. 1979, c. 211) under which attempts are made to obtain
estimates of ownership status, and the LAND AMENDMENT ACT (S.B.C.
1976, -c. 27) which controls land use to preserve land for farming.

The Agricultural Land Commission administers the first Act. The
objects and powers of the Commission are set out in section 7 of the
Act; it is the object of the Commission to:

(a) preserve agricultural land;

(b) encourage the establishment and maintenance of farms and
ensure that land use in an agricultural land reserve is
compatible with agricultural purposes;

(c) assist municipalities and regional districts in the
preparation of land-reserve plans required under this Act.
- (R.S.B.C. 1979, c. 9, 5. 7)

For these objectives, the Commission has power to acquire and dispose
of property,‘by itself or in cooperation with Canada, with any of its
agencies or corporations, with a ministry of the province, or with a
municipality or regional district.

The Act defines "agricultural land" in section 8:

For the purposes of section 7, the Commission may with the
prior approval of the Lieutenant-Governor-in-Council

designate as agricultural land, land, including Crown land,
that is suitable for farm use. (R.S.B.C. 1979, c. 9, s. 8)

The supporting regulation, with all its associated schedules, is BC
Reg. 313/78--Agricultural Land Reserve Procedure Regulation. The
AGRICULTURAL LAND COMMISSION ACT was enacted to protect scarce
agricultural land from urban encroachment and the demands of |
recreation and the resource industries such as forestry and mining.
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The LAND TITLE ACT requires that every person applying to be ‘
registered as an owner or holder of any charges on land is required to
furnish a statutory declaration stating cipizenship. Corporations
must provide the number of directors and particulars of their
citizenship and residence.

In 1979, the LAND AMENDMENT ACT was enacted, preventing the sale

of Crown lands to non-Canadians and allowing only the lease of
waterfront Crown land. British Columbia has since moved to restrict
the resale of agricultural Crown lands which had not previously been
included in the LAND AMENDMENT ACT.

NORTHWEST TERRITORIES AND YUKON

There is no legislation prohibiting the sale or lease of territorial
Tand to non-residents or aliens. At present, however, there is

a freeze on the disposition of territorial land until all pending land
claims are settled.

CONCLUSION

While problems relating to land ownership are similar across the
country, the solutions vary from province to province in terms of the
type of action taken to counter foreign or non-resident purchases.
The major issues appear to be use versus ownership, and the
restriction of land ownership based on residence rather than the use
of the land. There has been very little monitoring of land
utilization by residents versus non-residents (both foreigners and

out-of-province owners) and the associated land management practices
of each owner category.

Under the new CONSTITUTION ACT, a Charter of Rights and Freedoms

is set out that neither Parliament nor any provincial legislature
acting alone can change. If property rights are guaranteed at some
future date, the Acts discussed in this chapter could be drastically
affected in ways which would depend on the precise wording of the
clause in the Charter.




CHAPTER 2

INTRODUCTION

In the early 1970s, concerns in Canada about the increasing amounts of
foreign investment in agricultural land were evidenced by the
frequency of reports in newspapers which identified some of the larger
and more visible purchases. Indeed, the majority of provincial laws
directed to the control of both foreign and non-resident land owner-
ship, especially agricultural land, were passed during the 1970s. As
a result, investment in agricultural areas is now generally controlled
through legislation, whereas foreign investment in Canadian urban real
estate remains largely unrestricted.

Although much has been written on the implications of foreign
ownership of Canadian‘agricultural land, very little research has

been conducted on a national scale. The paucity of such analysis may
be due to the nature of the subject which is difficult and complex to
measure, The following discussion of foreign ownership of real estate
in Canada is far from exhaustive, but constitutes an essential step to
shed some light on the subject.

What are the factors which motivate non-residents of Canada to invest
in Canadian real estate? How is this foreign capital being channelled
into Canadian real estate? An attempt is made to answer the above
questions by referring to published material such as journal and
newspaper articles.

Real estate is defined to indicate land and any improvements thereon.
Unless otherwise qualified, a non-resident is a person, corporation or
other entity which is domiciled outside of Canada.




FACTORS AFFECTING NON-RESIDENT INVESTMENT IN CANADIAN REAL ESTATE

Why are non-residents choosing tb invest in Canadian real estate? In
answering this question, an examination of the factors which seem to
influence non-resident investment will be presented. This is followed
by a brief review of the types of Canadian real estate non-residents
are choosing to purchase. ‘

It seems that economic factors which are motivated by political
considerations in the investors' countries act as an initial impetus
behind the flow of capital into real estate. Indeed, a study into the
effects of foreign ownership of real estate in Vancouver by P.S. Ross
and Partners on behalf of the Real Estate Board of Greater Vancouver
concluded, "The flow of funds into local real estate is highly
dependent upon conditions at the point of origin of these funds."9

A review of some political developments abroad are discussed. This is
followed by a presentation of selected factors on the Canadian scene
which encourage the movement of capital into Canadian real estate.

A. Developments Abroad

Gene Wunderlich of the United States Department of Agriculture
explains the crux of the political considerations which motivate

non-residents to purchase real estate in the United States. His
comments can be applied to Canada.

“An individual motive based on political considerations may
be the most viable non economic explanation of why foreign
investors purchase U.S. farmland. Personal and political
freedom is still more readily accessible in the United
States than in many nations, including some reasonably
stable nations in Western Europe. Some people who live
dangerously close to the boundary of political acceptability
may choose to purchase U.S. farmland as a haven or as a
place where they can seek asylum as their position in their
own country becomes untenable,"10

Indeed, developments during the past decade in the major countries
which invest in Canada highlight these political considerations.




In West Germany, the proximity to the Communist block of countries
seems to have caused an uneasiness; "...that the government may become
too socialistic whereby free enterprise and capitalism are killed
off..."l1 Indeed, The Globe and Mail reported that West Germans
invest in Canada for "geopolitical reasons.....which are little
affected by what are seen as temporary fluctuations in economic trends
and policies".12

This fear of socialism has acted as an impetus in other nations
causing a flow of international funds into real estate investments.
For example, it seems that the election of Frangois Mitterand's
Socialist government in France "...has triggered a tremendous wave of
French investors looking at Canadian property".13 1Indeed, the
European investor "...is hedging against creeping socialism by sending
his mon y to a country with free enterprise."l4

Italian capital is invested in Canada in response to a sensitivity to
domestic politics and the uncertainty created by a high turnover of
governments since World War II. Since 1945 there have been 37
governments of which ten have turned over since 1972.

In Hong Kong, a major factor stimulating the recent outflow of funds
is the uncertainty created by the upcoming expiry of the 99 year lease
which Britain holds from China under the Convention of Peking for most
of this country. Leo Goodstadt of the Euromoney journal touches upon
some of these implications:

"ees94% of the Colony's land area of 389 square miles must
be returned to China in 1997 under the Convention of Peking.
This leased area contains 61% of Hong Kong's five million
residents, most of its manufacturing capacity and the major
zones for urban_and industrial development over the next
fifteen years,"15




B. Domestic Factors

International capital seems to be attracted to Canada because of the
stable political environment perceived to exist in this country.
Security, rather than financial return, appears to be the primary goal
for investing in Canadian real estate, as noted by the study
undertaken by P.S. Ross and Partners, "Canada represents a secure and
politically stable environment in the eyes of the South East Asian
investor...He is more interested in obtaining an investment with a
Tong term future in a politically stable environment."16 As a

result, Chinese investors have been described as having, “"patient
money and are often prepared to wait as long as ten years to realize a
return on an investment."l7 The Ross study also commented that _
German investors' "...prime interest in Canada is the political and
economic security which this country offers."18

Non-resident investors are also attracted by the availability of land
in Canada. And even more attractive are the prices of farm land. For
example, Julius Mage of the University of Guelph reports that good
European farm land sells for between $4 000 and $12 000 per hectare
($10 000 and $30 000 per acre), while farm land in Ontario ranges from
$200 to $800 per hectare ($500 to $2 000 per acre).l9 Moreover,

Lewis reported that in the Peace River area "...124 000 acres of the
finest farmland in the province - has gone to foreign

interests..."20 since 1976. Similarly, Mage found that 4 269

hectares (10 674 acres) of farm land representing 1.1% of the total
farm land in the Huron South Bruce area in Ontario were owned by
non-residents of Canada in 1980,21

On a national perspective, Mage classifies by type of real estate the
problem and extent of absentee land ownership by province. He found
that in the Atlantic provinces, concern exists regarding the purchase
of recreational land, since it is a valuable asset in this region,
whereas in the Prairie provinces, the tenure of agricultural land is
an issue. Finally, the loss of agricultural land to urban and







