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FOREWORD

LIEUTENANT-GENERAL M. J. HOOD (RETIRED)
COMMANDER, ROYAL CANADIAN AIR FORCE
2016-2018

In April 2017, the Royal Canadian Air Force (RCAF) held its third air power symposium at the
Canadian Museum of Nature in Ottawa, Ontario. It was preceded by three round-table, academ-
ic-led discussions—at the School of Public Policy at the University of Calgary, at Massey College
in Toronto and at I'Université de Laval in Québec. Attended by a number of academics, politicians
and RCAF members, the round tables were a forum for discussing sovereignty from a variety of
perspectives. This collaborative approach provided the opportunity for many great minds of our
day to ponder what it means for Canada to be a sovereign nation in the 21* century and how to
maintain that sovereignty into the future. The results of these discussions established the focus of
the agenda for what was to become an extremely successful symposium. As our government strives
to strike a balance between its three distinct policy objectives—STRONG at home, SECURE in
North America and ENGAGED in the world—the timeliness and the value of these round-table
discussions cannot be overstated.

The theme for the 2017 symposium was “Air Power and Sovereignty.” This theme continued,
from previous symposia, the discussion on the future of the RCAF but with a focus on the RCAF as
the guarantor of Canadian sovereignty. This tenet is central to our role within the Canadian Armed
Forces. Many of the discussions in this book will relate directly to the RCAF’s missions and roles,
but you will also note a wider range of contexts that will aid in realizing the essential roles that air
and space power play within the sovereignty of this great nation. In today’s uncertain world, it is
important to review the threats to Canada and the RCAF’s ability to respond appropriately.

Simply, sovereignty relates to a state’s supreme authority domestically (i.e., a state is free from
interference). This authority allows a state to decide what laws are developed and how they will be
applied within that state’s defined borders. With this authority comes the right to exercise power
but also the obligation to protect. While Canada has the ability to make decisions on its own
sovereignty, these decisions cannot be made in isolation. The international ramifications of such
decisions must be considered. With the movement towards globalization, Canada must consider
the impact on other states when making economic decisions or decisions regarding military power
and its application.

Any consideration of domestic affairs, by definition, includes sovereign air and maritime spaces
that extend well beyond our land mass. Our government requires the ability to surveil to the outer
reaches of our territory so that it can maintain an awareness of activity at the extremities as well as at
the heart of our country. When necessary, we need to be able to take action to prevent outside inter-
ference, to defend and secure our borders as well as to enforce law and order. For the Government
of Canada, the RCAF possesses the means to surveil, reach and take action in every square metre
of Canada. And we can do so with an agility and speed that is unmatched. This is why the North
Warning System and our fighter force are so important. This is why we require long-range fuel tanks
on our new F-model Chinooks. This is why we continue to expand the operational capability of our
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air mobility fleets, particularly the CC177 Globemaster. This is why, of all the environments, the
RCAF has the highest percentage of its force on high readiness. And this is why our operational in-
tegration and interoperability with the United States Air Force and the North American Aerospace
Defence Command (NORAD) are so important to us.

The RCAF’s contribution is not, of course, limited to defending our nation’s borders. We have
the responsibility for search and rescue throughout Canada and into the adjoining seas and oceans,
which provides Canadian citizens with a level of assured security. As evidence of the contribution
we make to the government’s ability to provide domestic security, we support firefighting and
flood-relief operations. At times, demonstrating a commitment to sovereignty is expressed simply
by being present. The ability to project presence is of particular importance in areas where sover-
eignty is disputed or contested, as is the case in certain parts of the Arctic. Where permanent pres-
ence is not possible, air and space power have the agility to demonstrate presence at range quickly
and without incurring the costs associated with an enduring land- or sea-based activity.

The defence of Canada includes those operations carried out as part of the binational NORAD
agreement and the North Adantic Treaty Organization (NATO) multinational partnership. Under
NORAD, the defence of Canada and the defence of North America are ultimately linked. The
success of NORAD is a testament to the key roles that air and space power play in deterring ad-
versaries from attacking North America. As a NATO-partner nation, Canada often provides assets
in support of operations. Through arrangements such as NORAD and NATO, Canada is able to
enforce its independent authority. Furthermore, Canada occasionally employs military power inter-
nationally beyond the frameworks of NATO, the United Nations or established coalitions—such as
in humanitarian operations and disaster relief. This may also relate to protecting Canadian citizens
overseas, such as non-combatant evacuation operations. It would be difficult to imagine conducting
any of these operations without employing air and space power.

Within the sovereignty framework that I have discussed, clearly air and space power are key
enablers. Indeed, I believe they are THE key enablers. The RCAF provides the government with
the necessary tools to execute its supreme authority domestically by defending and securing our
borders as well as by protecting and securing Canadian citizens in case of accidents or disasters. We
maintain the force posture and readiness to project air and space power globally, thus allowing Can-
ada to act independently wherever our government requires. While not all actions require military
involvement, the characteristics of air and space power make them attractive options where speed
and precision are required. Furthermore, the range of response options that the RCAF enables
(from non-combatant evacuation operations to humanitarian operations and disaster relief to com-
bat operations) means that when a military response is required to protect Canada’s vital national
interests, air and space power will play a role. Make no mistake—the RCAF is the guarantor of
Canadian sovereignty. It would be difficult to argue that Canadian sovereignty would not erode if
there were no Air Force. The RCAF enables the government to exercise its supreme authority do-
mestically, to fulfil its security obligations to its citizens and to defend its borders against external
interference. And with speed, reach and agility, the RCAF does so more effectively than others can.

Our world is continuously changing and at a more accelerated rate than ever before. With
advances in technology, cyber, space, industry, the economy and even changing national borders,
Canada must be vigilant in analysing these changes and determining well in advance how they
might impact our sovereignty. We will continue to face new and growing challenges: with the
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environment; in defence of Canada’s Arctic; on our coastal waters; and, indeed, in space. We must
learn from our past, understand today’s context and anticipate the effects of this changing idea of
sovereignty—all while we consider the requirements for the Air Force of the future.

I invite you to explore the many avenues taken to analyse current and future impacts to Can-
adian sovereignty that are presented in this publication. There is much debate recently in academia
about what sovereignty may come to mean. Many elements, whether political, economic, environ-
mental or other will continue to evolve and will require us to adapt to every situation. We must con-
tinue to study and understand ourselves as well as our air and space power missions. Understanding
the challenges to be faced with Canadian sovereignty will affect future capability-development
decisions for the RCAF as well as force posture and readiness. The RCAF will continue to evolve
with the changing environment, and it will continue to fulfil its role as the guarantor of sovereignty
in Canada.

Lieutenant-General M. J. Hood (Retired)
Commander

Royal Canadian Air Force

2016-2018
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INTRODUCTION

BY JEAN-CHRISTOPHE BOUCHER
AND PIERRE-GERLIER FOREST

In 2016, Dr. Pierre-Gerlier Forest, director of the School of Public Policy at the University of
Calgary, Tom Jenkins, chairman of the board of OpenText, and Lieutenant-General Michael J. Hood,
then Commander of the Royal Canadian Air Force (RCAF), met informally in Calgary at the
margins of an official event. As the conversation unfolded, they all expressed some disappointment
with the state of the public debate on matters related to Canadian sovereignty. From their respective
points of views—academia, private sector, and military—Canadians were, in general, indifferent to
the evolving nature of state sovereignty and, as a corollary, to the mounting political, economic, so-
cial, and military difficulties faced by Canada in a transitioning world. From military procurement
projects, such as the replacement of the CF18 aircraft or the renewal of the Royal Canadian Navy
main assets, to increasing Russian military assertiveness in Eastern Europe and Canadian airspace,
or current foreign intrusions in our political debate through cyberspace, indigenous relations with the
Crown, or even the impact of climate change, especially in the Arctic, there is no shortage of chal-
lenges. Nevertheless, there has been a general unwillingness on the part of academics, political elites,
civil servants, and journalists to revisit and question accepted notions of sovereignty as they apply to
Canada in the 21* century. Convinced by the urgency of the matter, the three leaders agreed to join
their efforts and to hold a series of events in the hope of initiating a national conversation on the issue
of Canadian sovereignty. The present project emerged from this intersectoral concern.

The group organized three roundtables across Canada to culminate in Ottawa during the
RCAF’s annual meeting in the spring of 2017. First, on March 27, a conference was organized
at the University of Calgary on the theme of economic sovereignty. This event brought together
scholars, policymakers, and federal and provincial civil servants to examine the specific challenges
and opportunities faced by Canada in the economic realm. A second event was organized on March
31 by Massey College at the University of Toronto, on the theme of technological sovereignty.
Participants investigated how the rapidly evolving digitalization and automatization of our societies
eroded states’ capacity to control and promote policies. A third conference was organized on April
13 at Université Laval on the theme of territorial sovereignty, with a particular focus on the Arctic
region. Finally, in May 2017, a select panel from these events was invited by the RCAF to their
annual symposium on air power, where members of academia, military institutions, and the private
sector discussed Canadian sovereignty from an interdisciplinary point of view, encompassing polit-
ical, economic, social, legal, and military approaches in an effort to recognize the multidimension-
ality of the Canadian sovereignty debate.

This book is the final outcome emerging from the initial Forest-Jenkins-Hood impromptu con-
versation. It gave way to what has now been a two-year analysis on Canadian sovereignty. It speaks
of the commitment of the initial organizers to use their institutions to promote a national conver-
sation that would acknowledge the genuinely complex nature of the concept of sovereignty and the
particular challenges that all sectors of the Canadian society face in this respect.
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The book follows a logical arc where each successive chapter ties different aspects of the Can-
adian sovereignty debate. We begin with addressing the inherent civil-military dimensions of sover-
eignty with three chapters. In the first chapter, General Thomas J. Lawson (Retired) offers an
insightful reflection on the challenges associated with protecting Canadian sovereignty. One major
concern, from the author’s perspective, is the potential for Canadians to become complacent in
asserting and defending our sovereignty in the context of a global environment in transition. In
this respect, the author considers the issue from the perspective of a senior military decision maker
who has the responsibility to put into “practice” the establishment and actualization of Canadian
sovereignty. The chapter thus explores particular challenges facing Canadian military leaders, such
as the necessary intersection between political direction, which is often wide-ranging and elusive,
and policy elaboration and implementation by DND: operating in Canada’s difficult geography;
coordinating with Canadian allies; asserting sovereignty in a multi-domain environment in flux,
especially with respect to intelligence, cyber warfare, and space; and procurement.

In Chapter 2, Jean-Christophe Boucher focuses on Canadian political elites and examines how
politicians have framed sovereignty issues during House of Commons debates since 2001. Using
machine learning, the author effectively measures political narrative on Canadian sovereignty and
identifies two competing “visions.” On the one hand, some political elites frame Canadian sover-
eignty as the capacity of the government to control and defend territorial integrity. On the other
hand, some policymakers understand sovereignty in broader terms as the capacity of Canada to act
with autonomy and purpose in world affairs. The author finds partisanship and whether members
of parliament are afliliated with the government or the opposition to be strong predictors of how
elites view Canadian sovereignty. The third chapter, written by Heather Exner-Pirot, analyses the
relationship between Indigenous people, with their innovative governance arrangements and pol-
itical self-determination, and Canadian Arctic sovereignty. The chapter explores the role that In-
digenous—and specifically Inuic—rights play in reinforcing or challenging Canadian Arctic sover-
eignty claims. The author argues for a pan-Arctic sovereignty conceptualization where devolution
and Inuit consent are constitutive, and not obstructive, to Canadian sovereignty in the North, and
a means to achieve well-being, prosperity, and self-determination.

The second arc of the book regroups chapters that address specifically the issue of asserting
Canadian sovereignty in the Arctic. The fourth chapter, by Kristin Bartenstein, examines the legal
dimension of territorial sovereignty. The author argues that a central difficulty of any debate on
this topic is the absence of an overarching consensus on key conceptual understanding of issues of
sovereignty, especially amongst legal scholars and political scientists. This equivocalness complicates
significantly how Canadians discuss sovereignty in the Arctic. In her chapter, the author analyses
the legal concept of state sovereignty before moving on to discuss some of the more contentious
legal issues of Canadian sovereignty in the Arctic, including the uncertainties surrounding Arctic
maritime borders, the legal status of the Northwest Passage, and the extent of Canada’s authority
over its Arctic waters. Chapter 5, a contribution by political scientist Elizabeth Riddell-Dixon, con-
siders the matter of the Arctic seabed and, more specifically, the efforts by Canada to establish coast-
al state jurisdiction over its extended continental shelf (ECS). The paper makes two arguments.
First, she maintains that a traditional concept of state sovereignty remains paramount. Second,
contrary to popular perceptions that competition for Arctic resources is causing conflict among
sovereign states, the delineation of Arctic ECSs has been marked by high levels of cooperation. The
standpoints proposed in the three chapters by Exner-Pirot, Bartenstein, and Riddell-Dixon allow us
to better understand the complexity of the political, legal, and economic ramifications of asserting
Canadian sovereignty in the Arctic, and reveal the richness of the intellectual debate on the issue.
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The third arc of the book examines emerging challenges to Canadian sovereignty. Chapter 6,
by Frédéric Lasserre, Olga V. Alexeeva, and Lin Yan Huang, assesses the commercial and strategic
implications of climate change and, more specifically, how melting sea ice in the Arctic has insti-
gated Chinese interest in the region. Interestingly, China has now developed an Arctic strategy and
has described itself as a “near Arctic” state. As such, China appears to have reached some inter-
national recognition that it should be involved in the governance of Arctic issues. Furthermore,
China has expressed its interest in Arctic’s natural resources and maritime transportation potential.
Nevertheless, the authors argue that it does not, in itself, represent a threat to territorial claims by
Arctic nations like Canada. The final chapter, written by Colonel Kevin Bryski (Retired), focuses on
Canadian sovereignty interest in space. The author considers specifically how the Canadian Armed
Forces has expended its responsibility to defend Canada’s sovereignty with key space systems such
as GPS, SATCOM, and surveillance from and of space. As the defence policy document Strong,
Secure, Engaged, published by the Trudeau government in 2017, clearly stated, Canada needs to
invest more resources in order to defend and protect space capabilities. As the author suggests,
given the projected global increase in space activity and areas of growing risks, the mission to defend
and protect space capabilities will require increased attention. In addition to enhancing capabil-
ities, international efforts must continue to reinforce accepted norms in space to address emerging
challenges in a congested, competitive and contested environment. In this respect, the RCAF will
remain the key institution responsible for advancing space capabilities to further enhance sover-
eignty operations in the areas of improved SATCOM availability as well as coverage and enhanced
surveillance of and from space.

This exercise reflects a willingness of participants from different sectors of Canadian society—
academia, private sector, and military—to bridge the gap between theoretical and methodological
rigour with policy relevance. It is only through cross-sectoral and interdisciplinary dialogue that
we can hope to address such an elusive but pervasive phenomenon as state sovereignty. However,
despite such efforts, it appears clear at the conclusion of this project that encouraging and elevating
public conversation on Canadian sovereignty will require further collaboration. Readers should see
this book as a first step in acknowledging the importance and challenges of sovereignty for Can-
adians and, hopefully, encourage future work and discussion on the issue.
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CHAPTER 1

CANADIAN SOVEREIGNTY:
A CDS’S PERSPECTIVE ON RELATED ISSUES

BY GENERAL TOM LAWSON (RETIRED)

Introduction

Among the many advantages that come with being a Canadian citizen is the protection provid-
ed by our favourable geography. With salt water guarding three of our cardinal borders, we have
what one could call natural “tank traps,” thousands of kilometres across, guarding our nation’s
western, northern and eastern shores. And even with that, one might argue that our most militarily
secure border is the remaining one, that which we share with the United States (US).

The topic of sovereignty—including its establishment, exercise and defence—is certainly among
the most important ones that a nation’s people, and their governments, must address. Sovereignty
relates to the very existence and survival as a nation, as a people and as an economy. At the same
time, given a choice among the nearly 200 countries in the world, one could ask if there is even one
where sovereignty is less under threat from external adversaries than Canada. If so, it can at least be
agreed that Canada is on a very short list of relatively secure nations.

While this relative security is clearly a very good thing, providing breathing room for strategic
thinkers, it has some downsides for the nation. By this, I mean that it has the effect of setting the
trap for misperceiving one’s sovereignty to be so unthreatened as to allow a complacence to set in,
which threatens to blind us from the fact that exercising and protecting sovereignty has as much
to do with being aware of what happens within one’s territory and being able to react to it when
necessary, than simply defending against foreign aggressors. Certainly, complacence goes some way
to explaining why, perhaps since the end of the period of US expansionism and aggression toward
Canada in the mid- to late-1800s, a number of Canadian governments since Confederation, except
for those involved in World Wars, have taken moderate to deep discounts on defence investment.
Even Canadians who support and admire their armed forces when they are in harm’s way often
tend to forget them the rest of the time. This is a natural thing, and it is a luxury few nations have.

Yet, even though I once commanded the very armed forces that have suffered this benign
neglect, I wouldn’t have traded my position with any of my North Atlantic Treaty Organization
(NATO) colleagues, much less my colleagues in the Middle East, Asia, Africa or even South Amer-
ica. Why? Well, quite simply, the issues many of them faced in defending their nations’ sovereignty
made mine pale in comparison. While their challenges often involved existential threats along their
very borders, Canadian challenges are reduced by comparison and are more distant, made so by the
breadth of our geography. But, as mentioned above, the responsibilities associated with establishing
and defending national sovereignty do not end with simple defence against physical attack by for-
eign enemies. In fact, some of the defining terms of sovereignty are jurisdiction, awareness, control
and influence over one’s territory, and each of these involves responsibilities that require the careful
consideration of defence leaders.

This chapter will look at some of the challenges and issues associated with establishing and
defending Canada’s sovereignty.
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CHAPTER 1 CANADIAN SOVEREIGNTY: A CDS’S PERSPECTIVE ON RELATED ISSUES

How Government of Canada Transmits its Intent

It will surprise no reader that the Canadian Armed Forces (CAF) develops its force structure and
posture in response to government direction. What may be less clear is that (barring national emer-
gencies, ongoing operations and procurements) government intent is often anything but direct.
Certainly, the prime minister provides prioritized “marching orders” to their ministers, including
the Minister of National Defence, at regular intervals, but these orders often only relate to items
of current national and political interest. The Chief of the Defence Staff (CDS) and Deputy Min-
ister of Defence, in coordination with assistant deputy ministers and senior military commanders,
are, therefore, left with determining appropriate Department of National Defence (DND) / CAF
policies to guide force structure and posture in all the other areas. There are numerous forums and
organizations within National Defence Headquarters where structure and posture are defined and
refined, including the Policy Committee, Armed Forces Council, Chief of Force Development and
the Strategic Joint Staff, and changes are normally introduced gradually and incrementally by the
CDS as well as their general and flag officers.

Regarding Canadian sovereignty, some clarity regarding the North was provided in 2009, when
the Government of Canada presented a document titled “Canada’s Northern Strategy: Our North,
Our Heritage, Our Future.” It provided several objectives, the fourth of which directly involved CAE

This objective was “to protect and patrol our [Arctic] territory through enhanced presence on
land, in the sea and over the skies of the Arctic.”® The following year, Prime Minister Harper pri-
oritized these objectives saying that Canada’s number one and “non-negotiable priority” in Arctic
policy was protecting our sovereignty over our northern regions. This clear direction, supported by
frequent prime-minister, Arctic-summer excursions led, for example, to what is now a well-estab-
lished series of annual Arctic strategic exercises that bring CAF elements together with other feder-
al, provincial and municipal organizations. Furthermore, the North American Aerospace Defence
Command (NORAD) long ago developed procedures—which are deeply established and well exer-
cised—to protect North American aerospace into the high North; the Army regularly exercises its
soldiers and equipment in tough northern conditions, and the Navy is soon to receive the first of
its Arctic Offshore Patrol vessels.

While Canada’s vast Arctic provides a key challenge to CAF’s task of defending Canada’s sover-
eignty from potential enemies, it is not the only challenge posed by the nation’s geography. Juris-
diction, awareness, control and influence by federal authorities are all made much more diflicult by
the nation’s vastness and ruggedness.

The Challenges of Canadian Geography

Most would agree that it is a wicked problem to equip and prepare armed forces to operate
throughout and defend the sovereignty of an area of ten million square kilometres, much of which
is isolated and austere, as well as its surrounding waters and aerospace. Protecting sovereignty also
means protecting the lives of the people of the nation, and that requires at least some physical pres-
ence on behalf of CAE This requirement speaks to the reason CAF will never be able to achieve the
efficiencies that come with the centralization of assets available to other, often smaller, nations. CAF
is quite effective, indeed, but widely spread out by the necessities of effecting sovereign defence.
Let’s consider this further.
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The Canadian Army necessarily spreads its 50,000 or so Regular and Reserve soldiers across
about a dozen army bases in Canada. Let’s compare this to a single base of the US Army; take Fort
Carson as an example. This one megabase alone, near Colorado Springs, houses 40,000 soldiers.
What wonderful training and operational efficiencies they achieve there simply by scale. In Canada,
we need to spread our soldiers much more thinly, as we seek to mount a timely response to threats,
be they man-made or natural. Look back a couple of years to when the rivers of Alberta were
spilling over their banks and threatening Calgarians and many others. The soldiers of 3* Canadian
Division, mostly based in Edmonton, were on scene relatively quickly, as a result of their proximity,
filling sandbags and transporting civilians to safety, as were Royal Canadian Air Force (RCAF) heli-
copters and Hercules aircraft from nearby bases, rescuing people from their rooftops to save them
from rising waters.

Similar to the dispersion of army assets, we have the RCAF with more than a dozen air bases;
this inordinately large number is designed partly to achieve the same sort of geographical spread.
The two fighter bases, alone, are spread thousands of kilometres apart, Cold Lake in the west and
Bagotville in the east, partly in order to provide reasonable prepositioning in case of intercept mis-
sions against airborne threats arriving from the west, east or north. Search and rescue (SAR) aircraft
are spread across five bases, biased toward the oceans and Great Lakes where our most threatened
economic sector, fisheries, is found and also where most of our nation’s adventurers can be expected
to overturn their canoes and yachts. The SAR vision has long been to guarantee overhead response
anywhere in Canada within a day, and within several hours for most locations near populated areas.
Indeed, most threatened fishermen and adventurers can expect a response within an hour or two,
but promising such a timely response to the imperiled Arctic explorer, or one trying to survive an
upset in the mid-Atlantic, is much more difficult. The crews and equipment required to maintain
alert posture to make such a pact with fishermen and adventurers is impressive. Certainly, this SAR
goal involves great expense, but it is necessary because to give up on those who are in trouble any-
where in Canada is, in a way, to cede sovereignty for those parts of our nation.

And by similar reasoning, the Royal Canadian Navy (RCN) can never be truly efficient because
of the number of relatively unconnected coastlines it must watch over. As a result, its ships and
submarines are divided roughly in two and split by 6,000 kilometres. But the split is necessary if
CAF hopes to demonstrate simultaneous sovereignty in the open waters off our coasts. And the
RCN currently has no vessels that can operate in the Arctic for most of the year. The task of occa-
sional Arctic Ocean presence is being carried out by the Canadian Coast Guard on largely unarmed
vessels—sovereignty by presence but without the capability to enforce. This is a unique Canadian
trade-off against cost, of course, and one that will be addressed in part with the arrival of the Arctic
Offshore Patrol vessels.

Recognizing how expensive it is to have men and women in uniform as well as equipped and
trained for any mission of such complexity, one of CAF’s principal duties is to educate and convince
Canadians and their government that investing for this purpose is necessary, even though threats
are sometimes tough to perceive. So, as for any nation that contemplates questions of sovereignty
in depth, one of the first questions to arrive after “who and what constitutes the threat” is “who can
we ally ourselves with to help neutralize those threats and reduce costs in doing so?”
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Alliances to Help Protect Sovereignty

Once the Treaty of Paris was signed in 1763, the only military threat to the sovereignty of Brit-
ish North America, and later Canada, came from the president and armed forces of the burgeoning
US. This threat lasted about a century, arguably one of the biggest factors in the formation of the
Dominion. But when it receded, no others really took its place until the passage of nearly another
century. When Russian long-range aircraft were finally deemed capable of flying over the North
Pole to attack North America, Canada was at last presented with another existential threat, and it
proceeded to address this threat alongside its continental partner with the formation of NORAD.

It is at least a bit ironic that, in view of the sovereignty competition that had been a thorn in the
relationship a century before, Canada and the US responded to the new shared 20* century threat
by immediately putting aside the issue of acrospace sovereignty when they stood-up NORAD in
1957. It was deemed that more important issues than national sovereignty needed to be addressed,
so the concept of ceding flight authorities to each other was seen as an acceptable risk. This solution
speaks to the enormous threat perceived by the two nations at the time. Many would argue that if
NORAD had not been stood-up in the dangerous 1950s, such a binational agreement would not
have been proposed at any other time.

The NORAD agreement is, arguably, the only binational military agreement in the world. Cer-
tainly, there are many “bilateral” agreements: agreements where partners maintain their own sover-
eignty but pool assets to the shared greater good. But that is not the full extent of NORAD, where
the Canada-US border effectively disappears for air-defence purposes. To this day, neither nation
requires the permission of the other to fly military aircraft across the border on NORAD missions.

For Canada, this agreement really was a question of sovereignty, while for the US it was largely
a question of resources. Canadians knew that the US would likely do whatever they deemed ne-
cessary in order to meet an approaching Russian threat, and the US knew that Canada was not
resourced to set up a network of early-warning radars and fighter bases across the North. So Canada
agreed to this binational concept, and the US agreed to fund the lion’s share of the costs, which
they do through to today.

Itis a friendly anomaly that Canadian air force generals were in the command chair at NORAD
during a couple of critical events in history. Air Vice-Marshal Roy Slemon was in charge at a key
point during the Cuban Missile Crisis, and Lieutenant-General Rick Findley was in command
during the 9/11 attacks, scenarios that the Americans had likely not anticipated when they signed
the NORAD agreement.

It is interesting to note that both nations deemed the NORAD agreement to have been so suc-
cessful that in the last decade this command was given the responsibility of maritime warning, in
addition to its accountabilities for acrospace warning and response.

NATO

It is a similar concept that sees Canada and the US as 2 of the 28 partners of NATO. Although
these two countries are far from Europe and have few forces on the continent, it is critically import-
ant to the other NATO partners that the US and Canada stand ready to protect the western flank
of the North Adlantic area. Canada has long taken heat from NATO for being among the lowest
gross domestic product (GDP) percentage investors, but not as much heat as one might have antici-
pated. This is because every NATO nation, save perhaps for the US, seeks to leverage their NATO
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partnership in part to lower their defence costs. All the members of the alliance understand what
Canada is doing when it invests less than 1 per cent of GDP in defence. If they could, most of them
would attempt to do the same and then reinvest their gold elsewhere in their societies. While past
US presidents simply saw this investment imbalance as the cost of being the “big dog” in NATO,
President Trump went public in recognizing this disparity and declared it to be inherently unfair.
This will likely change the equation that has long been in place.

Canada is, however, nearly always among the first to volunteer what forces we have, few but ex-
cellent, to any NATO operation—in Bosnia, over Serbia, in Iraq, in Afghanistan, in Libya and now
in Latvia in response to the Russian intrigue in Ukraine and the Crimean grab. This willingness to
deploy plays well with our NATO partners and is, of course, appreciated by the CAF members who
wish to test their mettle in international arenas. The appreciation of NATO allies goes some way to
buffering Canada from the most direct effects of NATO budgetary concerns.

Defence enthusiasts will be pleased with the clarity that Strong, Secure, Engaged: Canada’s De-
fence Policy (SSE)? brings to government expectations regarding CAF capabilities and numbers. SSE
spells out that CAF must be prepared to respond to concurrent domestic emergencies while meet-
ing its NORAD and NATO obligations and also be prepared to simultaneously contribute to inter-
national peace and stability through a range of sustained and limited deployments. This remarkable
grocery list of expectations will certainly require enhanced defence investments and growth.

It is interesting to note that Canada has long maintained a broad selection of military capabil-
ities that are meant for just such a grocery list, and stretch far beyond direct utility in homeland
defence. Tanks, heavy artillery, destroyers, submarines, these are all things that clearly have limited
use at home, in and around Canada. But to use a sporting term, Canadians believe that sovereignty
is best protected by playing the “away game” effectively, and to do this, the nation must maintain
an array of finely tuned offensive capabilities. To forgo these capabilities and to forgo the ability to
deploy them and maintain them in the field for extensive periods would likely result in a signifi-
cant downsizing of Canada’s military and then threaten CAF’s ability to respond to the sovereignty
threats and responsibilities discussed above.

In addition, any reduction in Canada’s abilities to deploy internationally would likely also result
in removing Canada from many of the world’s most important strategic forums. SSE makes clear
that the government has no intention of forgoing these capabilities.

Intelligence, Cyber Warfare and Space

Canada’s enthusiasm for maintaining and deploying world-class capabilities has led, in part,
to its inclusion in the very valuable Five Eyes intelligence forum that brings together the most
important intelligence agencies of the world’s primary English-speaking nations. This is something
Canadian politicians and defence experts see as a requirement for national defence, especially with
the rising importance of new arenas and battlefields, particularly the cyber arena. In recent years,
it has become evident that a nation’s sovereignty and much of its economy can be brought under
attack, even if its borders are uncrossed by anyone or any physical weaponry. Defence in this arena
requires shared friendly intelligence and leading-edge software capabilities.

SSE again brings welcome news here in its explicit recognition of the importance of these new
arenas. For example, it heralds targeted investment in equipment and defence-intelligence experts
who collect, analyse and disseminate information, exactly the kind of modern warrior required to
support the work done in Five Eyes forums.

DEFENDING
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Certainly, cyber defence and the management of space assets will bring together an array of
national capabilities, only some of which will be held within CAE SSE implicitly recognizes this
shared ownership when it says that:

Canada will modernize its space capabilities and will take steps to protect these critical assets
against sophisticated threats, while continuing to promote the peaceful use of outer space.
We will assume a more assertive posture in the cyber domain by hardening our defences,
and by conducting active cyber operations against potential adversaries in the context of
government-authorized military missions. Cyber operations will be subject to all applicable
domestic law, international law, and proven checks and balances such as rules of engage-
ment, targeting and collateral damage assessments.*

In my experience, it is this co-ownership of national-protection capabilities that will prove of
greatest challenge in sorting out new CAF accountabilities. Whereas most military operations become
autonomous once government orders are given, this is not as much the case with intelligence, cyber
and space-supported operations. These will require the continuous balancing of the concerns and
accountabilities of other organizations with key roles: the Communications Security Establishment,
Public Safety, Canadian Security Intelligence Service and the Canadian Space Agency, to name a few.

Procurement

There is a common refrain in many Western nations, including Canada, that the defence pro-
curement system is broken and unresponsive to the nation’s defence requirements; however, there is
another way of looking at this. While successive governments, industry partners and defence leaders
all rail against a system that takes years to define national defence requirements, let alone respond
to them with clear competition-based processes, we must ask how it is that we, and so many other
countries, find ourselves so ensnarled.

The answer is largely related to the fact that defence procurement frequently involves contracts
worth more than anything seen elsewhere in the economy. Shipbuilding contracts related to the
National Shipbuilding Procurement Strategy (NSPS) and the fighter contract to replace Canada’s
CF188s come along only generationally and can mean the survival or disappearance of companies
within the defence industry. Similarly, each large procurement project brings with it enormous
political risks. Even when a government makes good, fact-based decisions on large projects, the
time it takes for equipment to roll off the lines and into service means that that government must
withstand years of attacks from the opposition, in concert with an alliance of defence-industry
companies that were unsuccessful in their bids.

With this in mind, democratic nations put in place processes designed to run risks to ground.
But as military commanders well know, risk mitigation efforts must, at some point, be ceased so
that action can be taken. While I believe the government has always been sincere in its desire to
outfit CAF with proper equipment and takes CAF’s operational requirements to heart, current
procurement processes share go-ahead authorities among many departments. Public Services and
Procurement Canada; Innovation, Science and Economic Development Canada; the Finance De-
partment; the Treasury Board; and Indigenous and Northern Affairs Canada, all these and others
have a say. And each time a stakeholder asks a question, several processes are reset, often by several
months. While ineflicient, such a procurement system allows every major industry player the time
to lobby for its product as well as every government official and Member of Parliament to lobby for
their particular interest.
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A prime example of the tortuous progress that results from such an inclusive system is the effort
to replace the RCAF’s fixed-wing SAR fleet of aircraft. Although the RCAF had laid out a well-de-
fined set of mandatory requirements, when it became clear that only one aircraft would satisfy the
need, departments such as Industry at Public Works and Government Services Canada jumped
into the fray to have the requirements examined and refined until there was finally ground upon
which a competition could be held. The project had commenced in 2002 and ended up taking
nearly 15 years to identify a supplier, resulting in more than 20 years from project commencement
to aircraft delivery.

Therefore, the question isn’t so much why defence procurement takes so long, but how does any
project ever reach successful completion. Nevertheless, some do, even if the operational require-
ments that drove the original project may have been overtaken by events. While this frustrating
system is far from ideal, and it can be argued that its lack of responsiveness has been expensive and
inefficient, it can also be argued that national failures have been rare. Indeed, the Sea King fleet has
flown for decades longer than it should have, and the RCN is only now seeing a leased supply ship
after years of doing without, but the RCAF will soon replace its SAR fleet, as mentioned above,
and the Army is now taking possession of its fleet of new Tactical Armoured Patrol vehicles. I am
not condoning the current system, simply explaining its lack of responsiveness. But a nation is not
tied to such a system.

Should Canada wish to have a more responsive procurement system, the government must first
change its stance on risk acceptance. To do so would require the stand-up of a singular defence
procurement authority. This organization would still seek out, balance and integrate the interests
of stakeholder departments but would have the ability to interrupt the process when it has decided
fair hearings have occurred and that the time for a competition or sole-source contract has arrived.
There will be winners and losers in such a system, just as there are with the current procurement
process, but the time from start to finish can be cut by half or more. Other nations such as Australia
have proven such systems can work.

To note, it is often remarked that there is a requirement to better equip our senior military and
civilian staff to manage the complicated intragovernmental process now in place. To this obser-
vation, I would simply say that—while comprehensive knowledge of the key processes is always
valuable and, similarly, familiarity with the people at key junctures of these processes—my experi-
ence has been that DND and CAF staff, by and large, do a creditable job in facilitating the process
whenever they can. While it is, indeed, important that key defence officials communicate clearly
with procurement decision makers throughout the procurement process, they can only do so much
to accelerate such a monster. Marked improvement will, therefore, only arrive with a simplified
procurement system that empowers fewer decision makers and allows them to accept more risk.
Doing so would result from the recognition that there are more severe risks associated with severe
delays in the acquisition of new military capabilities.

The Way Ahead

Going forward, the protection of Canada’s sovereignty will involve knitting together political
relationships, not only those that keep alliances like NORAD and NATO alive and breathing but
also those that serve to check the sharp edges of competitors in the Arctic, in the cyber arena and
in trade. Note that before Russia threatened the Ukraine and absconded with Crimean sovereignty,
Canada was making real headway, spearheading advances in Arctic relations through the Arctic
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Council. T had the privilege of leading a multidepartmental team in 2010 as the eight key Arctic
nations hammered out an Arctic SAR treaty. The chiefs of defence of the Arctic nations were at
the time meeting annually, including the Russian chief, to discuss methods of cooperation on the
Arctic—exercises, equipment and doctrine. This is all on hiatus now, at least for a while.

Canada will likely need to increase defence investment, even if Canadians believe that current
capabilities are sufficient for the nation’s needs; this will be a growing Trumpian theme that will be
tough for Canada’s leaders to resist. And SSE recognizes this explicitly when it says that “the Gov-
ernment will grow annual defence spending over the next 10 years from $17.1 billion in 2016-17
to $24.6 billion in 2026-27 ... .”> Similarly, the plan to grow the Regular Force by 3,500 military
personnel and the Reserve Force by 1,500 provides a significant boost to plans to address new
arenas such as intelligence, cyber and space. CAF human-resource personnel will need to determine
what skills a cyber-warrior recruit should arrive with and whether CAF should be recruiting space
specialists to meet the technical demands of such an arena.

These investments will come with dividends for defence professionals and those who think deep-
ly about Canadian sovereignty. New money can be invested wisely in cyber capabilities, developing
both defensive and offensive techniques; in long- and medium-range unmanned aircraft systems
that would allow a more methodical approach to national reconnaissance; and in missile-defence
capabilities, including early-warning radar for NORAD purposes and; perhaps, antiballistic missile
batteries against rogue nuclear threats. NORAD’s North Warning System needs modernization
and technologies to cover the Arctic Archipelago. The right, new fighter should be purchased to
replace the CF188, and an unfettered procurement process would certainly, eventually, result in
the selection of the F-35 for this purpose. All of our key allies are selecting this aircraft; it would fit
easily, most naturally into NORAD, and the costs are finally decreasing in such a way as to reflect
predictions.

There are, indeed, positive signs for defence observers that a government that did not run for
office on an overtly pro-defence campaign has seen fit to publish a defence policy that makes the
case for significantly more defence investment. Further, SSE’s penchant for spelling out government
expectations for CAF distinguishes it from previous defence policies and provides CAF the ration-
ale for making the case for many investment increases and refinements. That said, while the govern-
ment is likely committed to the defence outcomes listed in the new policy, years must pass before
the bulk of the promised investments arrive. In those years, it will be partly the duty of DND/CAF
to ensure the government and the people of our nation continue to recognize both the importance
of CAF capabilities in defending Canada’s sovereignty and the fact that those capabilities require
significant investment.

General Tom Lawson (Retired) grew up in Etobicoke, Ontario, and graduated from the Royal Military
College of Canada (RMCC) with a degree in electrical engineering. In a career spanning 40 years,
he flew the CF 104 Starfighter and the CF188 Hornet and commanded 412 Transport Squadron and
8 Wing Trenton. As a general officer, he was Commandant of RMCC, Assistant Chief of the Air Staff
and, later, Deputy Commander NORAD in Colorado Springs. His final appointment as CDS spanned
2012-15. He has a Master of Electrical Engineering from RMCC and a Master of Public Adminis-
tration from Auburn University. General Lawson (Retired) is now a director on several boards and
provides strategic advice to various Canadian and American companies.
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Abbreviations

CAF Canadian Armed Forces

CDS Chief of the Defence Staff

DND Department of National Defence

GDP gross domestic product

NATO North Adantic Treaty Organization

NORAD North American Aerospace Defence Command
RCAF Royal Canadian Air Force

RCN Royal Canadian Navy

RMCC Royal Military College of Canada

SAR search and rescue

SSE Strong, Secure, Engaged: Canada’s Defence Policy
Us United States

Endnotes

1. Canada, Indian Affairs and Northern Development, “Canada’s Northern Strategy: Our North, Our
Heritage, Our Future” (Ottawa: Indian Affairs and Northern Development, 2009), accessed February 15, 2018,
hetp://www.northernstrategy.gc.ca/cns/cns-eng.asp.

2. Canada, Indian Affairs and Northern Development, “Canada’s Northern Strategy,” 2.

3. Canada, DND, Strong, Secure, Engaged: Canada’s Defence Policy (Ottawa: DND, 2017), accessed
February 15, 2018, http://dgpaapp.forces.gc.ca/en/canada-defence-policy/index.asp.

4. Canada, DND, Strong, Secure, Engaged, 15.
5. Canada, DND, Strong, Secure, Engaged, 43.

DEFENDING I 13
CANADIAN SOVEREIGNTY


http://www.northernstrategy.gc.ca/cns/cns-eng.asp
http://dgpaapp.forces.gc.ca/en/canada-defence-policy/index.asp




CHAPTER 2

THE POLITICS OF SOVEREIGNTY:
CANADA-UNITED STATES DEFENCE RELATIONS

BY JEAN-CHRISTOPHE BOUCHER

Abstract

Canada-United States (US) defence relations are often structured by an apprehension, at least
from the Canadian side, for state sovereignty. Indeed, from a possible participation in ballistic mis-
sile defence (BMD), to a contribution to military intervention or extending provisions in North
American Aerospace Command (NORAD), no discussion pertaining to our most important bi-
lateral relationship can escape such a concern. However, these debates are shaped by Canadian
political elites’ diverse and often conflicting understanding of the role of the state in world affairs.
Indeed, governments will frame Canadian sovereignty differently, thus proposing policies that will
conform to these worldviews. Such ambivalence is a significant challenge for public servants and
military leaders who advise the government of the day on key policies or procurement priorities.
Likewise, it is extremely difficult for allies, such as the US, to calibrate their relationship when faced
with these policy variations. In this paper, we attempt to measure how Canadian political elites
think about sovereignty and determine its impact on Canadian defence policy. We use machine
learning algorithms to understand further the different narratives that permeate policy debates over
sovereignty in Canada since 2001, and we examine the implications for Canada-US relations.

Introduction

Canada-US defence relations are structured by an apprehension, at least from the Canadian per-
spective, for state sovereignty. From a participation in BMD to military expenditure, contributing
to military interventions or extending provisions in NORAD, no discussion pertaining to Canada’s
most important bilateral relationship can escape such a concern. Interestingly, the actual meaning
of “Canadian sovereignty,” and the compulsory policy prescriptions that derive from different con-
ceptualizations, is an element of contention among Canadian scholars and political elites. Indeed,
public debates appear to be shaped by different, often contradictory, understandings of what Can-
adian sovereignty entails. How can we understand and explain such fundamental disagreement on
what sovereignty means for Canadians?

Governments frame Canadian sovereignty differently, thus proposing policies that will conform
to these worldviews. In this respect, Canadian sovereignty is shaped by political elites’ distinct and
often conflicting understandings of the role of the state in world affairs. As Adam Chapnick rightly
notes, “the idea of freedom from external pressures or influence has been one of the history of Can-
adian foreign policy’s dominant themes, one that has existed since well before the time of Confed-
eration and continues to resonate today.”! As seminal works by John Zaller? and Adam Berinsky®
have demonstrated, elite consensus is a significant determinant of public support for government
policy. How elites understand sovereignty is essential to the broader policy debate on Canadian
defence policy. Such conceptual inconsistency is a significant challenge for public servants and
military leaders who advise the government of the day on key policies or procurement priorities.
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Likewise, it is extremely difficult for allies such as the US to calibrate their relationship when faced
with these policy variations.

In this paper, we propose to measure how Canadian political elites debate sovereignty and
determine its impact on Canadian defence policy. In the first section, we explore the theoretical
foundation of “sovereignty” by exposing its multifaceted conceptualization. In the second section,
we assess how Canadian political elites use the term by analysing policy debates in the House of
Commons over sovereignty between 2001 and 2017. We use machine learning algorithms, more
specifically the latent Dirichlet allocation (LDA) topic model, to process the content analysis and
measure the different narratives that permeate discussions on Canadian sovereignty. Our data an-
alysis indicates that political elites use two different conceptions of sovereignty while debating
policy issues in the House of Commons. For some, Canadian sovereignty centres on the capacity
of the government to control and defend our territorial integrity. For others, Canadian sovereignty
is asserted when our country acts with autonomy and purpose in world affairs. Additionally, we
study what factors influence how elites frame “sovereignty.” Generally, we find that partisanship and
whether members of Parliament are affiliated with the government or the opposition to be strong
predictors of how elites view Canadian sovereignty. These results suggest that sovereignty frames are
determined mostly by domestic factors and add to our theoretical understanding of what defines
foreign policy debates in Canada.

Conceptualizing Sovereignty?

According to Stephen Krasner, sovereignty can be conceptualized in three distinctive ways:
international legal sovereignty, Westphalian sovereignty, and domestic sovereignty.? International
legal sovereignty refers to the notion of legal recognition by the international community. As Kras-
ner suggests, international legal sovereignty is “concerned with establishing the status of a political
entity in the international system. Is a state recognized by other states? Is it accepted as a juridical
equal?”® Although international legal sovereignty is a de jure proposition and is seldom actively
promoted by states, it is nonetheless a focal preoccupation for secessionist or irredentist groups who
are seeking international recognition. For example, both the Kurds dedicated to the creation of a
united Kurdistan and the Catalans in Spain have recently pursued international legal sovereignty.
Westphalian sovereignty, for its part, is the ability of states to be autonomous and develop their
policies, especially on foreign affairs, without being subjected to external authority. “The funda-
mental norm of Westphalian sovereignty is that states exist in specific territories, within which
domestic political authorities are the sole arbiters of legitimate behaviour.”® Finally, domestic sover-
eignty is the capacity of states to regulate and police behaviours within their own territory. This
concept embraces the idea that nations are sovereign if they can exclude and defend their territory
from outside intervention. In sum, according to Krasner, sovereignty is defined by three necessary
but insufficient conditions: non-interference by outside states, territorial integrity, and a supreme
legitimate authority.” To be sure, these different conceptualizations of the term “sovereignty” are
not necessarily concomitant, and some states possess international legal sovereignty without effect-
ively controlling their territory. For example, Somalia is a recognized member of the international
system, but the central government in Mogadishu has difficulties assuming full control over its
territory and thus does not enjoy domestic sovereignty. The Westphalian-domestic sovereignty
dichotomy finds significant support in the theoretical literature on international relations.®

As Krasner rightly noted, much of the theoretical debate surrounding state sovereignty stems
from the fact that the term “sovereignty” is used in different ways. This consideration highlights

16 I DEFENDING
CANADIAN SOVEREIGNTY



CHAPTER 2 THE POLITICS OF SOVEREIGNTY: CANADA-UNITED STATES DEFENCE RELATIONS

the social dimension of sovereignty framing.’ International rules and norms, although necessary to
delineate the logic of appropriateness of states” actions, remain circumscribed by the preferences of
actors and their ability for agency. In this regard, “sovereignty is a dynamic, socially constructed
1% that gets enacted through states” practices and conforms to political elites’ understanding
of state interests and its role in world affairs. As Schmidt remarks: “Built on mutual recognition,
sovereignty is fundamentally relational and is defined by how the representatives of recognized state

force’

actors interact with the world and draw on shared conceptual frameworks for developing strategies
to achieve commonly understood ends.”'! Nevertheless, these preferences are never unproblem-
atic. Indeed, as new research in Role Theory suggests, political elites— politicians, senior public
servants, public intellectuals—have a diverse and often conflicting understanding of the role of the
state in world affairs.'?

Sovereignty and defence policy debate in Canada

Although scholars have recognized the impact of ideologies on foreign policy debate on Can-
ada’s role in the world,® we still have some difficulty explaining what determines these views beyond
anecdotal empirical evidence. A survey of the existing literature highlights three broad hypotheses
clarifying how Canadian political elites frame foreign policy issues.

The first group of hypotheses examines the impact of the Canadian political system on elites’
framing of foreign policy issues. First, some authors have argued that partisanship influences Can-
adian elites’ foreign policy preferences.® This is consistent with studies demonstrating that ideo-
logical differences among political parties are substantive and consistent.” In this regard, we would
expect political elites’ partisan affiliation to have a significant influence on how they frame Canadian
sovereignty. According to Brian Rathbun, leftist parties generally adhere to policies that promote
multilateral cooperation and broader internationalist values. Rightist political parties, conversely,
believe in the usefulness of force and the primacy of the national interest.

Translated to Canada’s political climate, we would infer that progressive political parties, such
as the New Democratic Party (NDP) or the Liberal Party of Canada (LPC), would stress the need
for Canada to move beyond its bilateral relationship and promote a foreign policy agenda associ-
ated with internationalism that stresses an active contribution to international peace and security
through multilateral organizations. Conversely, more rightist political parties, such as the Conserva-
tive Party of Canada (CPC), would support a continentalist view of Canada’s role in the world with
a strong emphasis on strengthening its relations with the US and, of course, prioritize the defence of
North America.'® Two complementary hypotheses derive from these considerations: H1a: political
elites affiliated with leftist political parties (NDP and LPC) will be positively related to and highly
predictive of Westphalian sovereignty framing; H1b: political elites affiliated with rightist political
parties (CPC) will be positively related to and highly predictive of domestic sovereignty framing,.

Second, some authors have suggested, instead, that the nature of the parliamentary system forces
political elites to adopt singular policy preferences and defend those in an adversarial climate.”” Ac-
cordingly, the parliamentary system imposes institutional constraints that influences elites” policy
preferences. Denis Stairs, for example, argues that the legislative branch serves an education func-
tion that is fundamental to the Canadian political landscape.'® Members of Parliament (MPs),
through the adversarial institutional constraint designed in the operating procedure of the House
of Commons, can and should debate matters of public interest, if only for exposing the public to
the complexities of global politics and highlight the policy options available to Canada. Thus, we
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should expect MPs forming the government and the opposition to hold different views with respect
to sovereignty. However, some authors are sceptical of the influence of the legislative assembly in
shaping political elites’ preferences. Bow and Black, for example, note that the impact of partisan-
ship on foreign policy in Canada stems from the fact that “governing parties in Canada generally
feel tightly hemmed in by international and domestic circumstances, closing off opportunities for
party, specific personalities or priorities to shape the foreign policy agenda.”” In this context, we
should expect political elites from the government and the opposition to hold similar views with re-
spect to Canadian sovereignty. Arguably, we would assume that when in government, political elites
would defend a pragmatist foreign policy centred on defending Canadian territorial sovereignty;
whereas, when in opposition, political elites would focus instead on defining a principled foreign
policy that would emphasize Canadian independence. These considerations underline two compet-
ing hypotheses: H2a: political elites forming the opposition will be positively associated with and
highly predictive of Westphalian sovereignty framing; H2b: political elites forming the government
will be positively associated with and highly predictive of domestic sovereignty framing.

Finally, some authors have suggested that foreign policy preferences in Canada are determined
by cultural/identity factors.* Influenced by constructivist theoretical approaches, they argue that
norms—that is, standards of correct behaviour—are entrenched in identity and embodied by insti-
tutions.” Hence, these authors have maintained that ideational dynamics affect how agents (either
the public or political elites) structure their identities and interests. In a country as diverse as Can-
ada, where agents identify with different communal groups, it is presumed that individuals from
different communities might hold distinctive policy preferences. As McDonough rightly noted, if
one takes the cultural factors seriously, the Canadian attitude toward defence policy is defined by
“two competing strategic subcultures ... continentalism, which posits that Canada should maintain
a close identification with the country’s role as an American ally in North America, and the in-
dependence subculture that recommends greater distancing from the United States.”** Accordingly,
identity markers should explain how policy-makers perceive the issue of Canadian sovereignty.
Hence, we presume that provinces—who have developed into socially distinct political commun-
ities—adhere to either continentalism (which adheres to domestic sovereignty) or independence
(such as defined by Westphalian sovereignty). There is still much to be learned about how regional
differences influence Canadian attitudes toward foreign policy issues, but existing studies have
generally shown two things: Quebec has adhered to internationalism more than other Canadians,
while Albertans have been mostly more supportive of a stronger association with the US.?* This
leads us to propose two hypotheses: H3a: political elites from Quebec will be positively associated
with and highly predictive of Westphalian sovereignty framing; H3b: political elites from Alberta
will be positively associated with and highly predictive of domestic sovereignty framing.

Measuring Sovereignty

One of the challenges of measuring “sovereignty” is to identify an empirically rich substrate that
would highlight how elites conceptualize sovereignty “in the real world,” free of the artifices and
prevarication which is often associated with official political communication. Thus, we have col-
lected all speeches made by MPs in the House of Commons between 2001 and 2017 in which the
word “sovereignty” was pronounced. The House of Commons is an ideal space for political elites
to discuss issues related to public policy. Although questions and answers are often scripted in ad-
vance, the act of debating serious policy matters in a public forum creates a moment of spontaneity
where political elites promote preferences. We have limited our analysis to post-2001 to avoid com-
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paring historical periods with significantly different logics, such as the post—Cold War era between
1989 and 2001. Additionally, we sidestep the debate of the mid-1990s when the question of sover-
eignty in the House of Commons centred mostly on a possible secession of Quebec. Interestingly,
much of that debate centred on the notion of international legal sovereignty identified by Krasner.
Nevertheless, this period encompasses four different governments—those of Jean Chrétien, Paul
Martin, Stephen Harper, and Justin Trudeau—and we can thus examine whether the meaning of
“sovereignty” has evolved since 2001 and how particular governments conceptualized Canada’s
role in the world differently. Furthermore, the democratic transition happening during this period
allows us to consider how political elites from different political parties articulated their views on
Canadian sovereignty. Overall, 1,818 interventions were collected through the Hansard archive,
which records and transcribes debates in the House of Commons.*

Analysing how the concept of sovereignty is used in public debates in the House of Commons
with such a large number of articles (n=1,818) is a methodological challenge beyond the scope of
traditional content analysis methods. We rely on machine learning methods to implement auto-
matic content analysis of a large corpus of written texts. The use of machine learning in political
science is growing exponentially and allows scholars to expand the size of their analysis.” As Grim-
mer and Stewart argued, “automated content methods can make possible the previously impossible
in political science: the systematic analysis of large-scale text collections without massive funding
support.”*® Machine learning algorithms available to social scientists fall into two broad categories.
First, supervised machine learning models require researchers to identify a training set from which
algorithms can “learn” to reproduce tasks such as performing coding through content analysis.
These models are used extensively in sentiment analysis (identifying the general tone of written
texts) or classification problems. Second, unsupervised learning algorithms aim to find plausible
clusters in the data without prior knowledge. As Hastie et al., noted: “The goal is to directly infer
the properties of this probability density without the help of a supervisor or teacher providing cor-
rects answers or degree-of-error for each observation.””

For this paper, we use a LDA algorithm to analyse our data. LDA is an unsupervised topic
identification method that uses a hierarchical Bayesian model to distribute texts into specific groups
based on word usage.”® The fundamental idea behind the LDA algorithm is that “documents are
represented as random mixtures over latent topics, where each topic is characterized by a distribution
over words.”® In other words, word usage should be statistically associated with specific topics. Thus,
the LDA model reveals the inter- or intra-document statistical structure within a specific corpus of
texts and highlights the inherent logic that underlies the text.** LDA assumes that each data point
(words) may belong to more than a single topic. We included a Gibbs sampling sequence to ap-
proximate a multivariate probable distribution of clusters.*' The implementation of the LDA model
on all speeches made in the House of Commons on sovereignty distinguishes two alternative clusters
associated with theoretical operationalization of sovereignty: Westphalian and domestic sovereignty.

Figure 1 below shows the evolution of Canadian sovereignty debates in the House of Commons
between 2001 and 2017. Overall, MPs mentioned Canadian sovereignty on average 9.6 times per
month when the House of Commons was sitting between 2001 and 2017. This interest is, however,
quite uneven. Indeed, the standard deviation of 11.32, which suggests that debates in the House of
Commons tend either to focus on sovereignty issues a great deal or to ignore the subject completely.
Five episodes were particularly important for policy debates on Canadian sovereignty. The first epi-
sode, between February 2003 and May 2003, centred on the ramifications of a possible Canadian
participation in a US-led war in Iraq. Much of that debate highlighted the tension between a desire
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to uphold international law and refrain from contributing to a war that had not received the United
Nations Security Council’s authorization and a need for Canada to preserve its relations with the US
and avoid embarrassing its closest ally. The second episode, between February 2004 and June 2004,
was during the prime ministership of Paul Martin and focused on the BMD. Again, those advocating
against the BMD argued that Canada’s participation to the project would essentially surrender the
country’s sovereignty to US policy-makers’ control. Finally, on both occasions, faced with signifi-
cant domestic pressure (which seems to have percolated into political elites’ debates in the House of
Commons), Ottawa decided not to follow the Americans and to focus instead on defining Canadian
interests along the line of Westphalian sovereignty promoting an independent foreign policy.

60
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Figure 1. Evolution of Sovereignty themes in House of Commons debate (2001-17).

The three last debates on Canadian sovereignty were held during the stewardship of Stephen
Harper. First, political elites debated the renewal of NORAD between April 2006 and June 2006.
The second period, between February 2008 and May 2008, was a combination of highly conten-
tious issues such as the negotiation of the Security and Prosperity Partnership with the US, the sale
of the space division of Canadian company MacDonald, Dettwiler and Associates (who produced
the RADARSAT?) to US military industry giant Alliant Techsystems, and the unveiling of the
Conservative defence policy Canada First Defence Strategy, which, among other things, empha-
sized Arctic sovereignty. Finally, between November 2010 and February 2011, a debate centred
on bill C42, an amendment to the Aeronautics Act, which now required airlines who transited in
the US airspace to provide its passengers’ information to US authorities. As we can see in Figure 1,
this issue engendered a spirited deliberation where political elites forcefully criticized the Harper
government for submitting to US pressure and violating the right of Canadian citizens to privacy,
thereby defending a Westphalian interpretation of Canadian sovereignty.
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This paper attempts to understand how debating Canadian sovereignty remains, fundamentally,
a phenomenon informed and influenced by politics. Role theory posits that elites” attitude toward
foreign policy issues produces a highly contested marketplace of ideas where conceptions on the
role of the state in the world is deliberated.? In this context, the question of Canadian sovereignty
and its implication for Canada-US relations on matters of defence policy is less a question of who
defends Canada’s sovereignty or not, but more so how elites conceptualize sovereignty and endorse
distinctive policy prescriptions. As we can see from Figure 1, roughly 52% (n=939) of speeches
made in the House of Commons pertaining to sovereignty defended a Westphalian approach. By
contrast, 48% (n=879) of speeches emphasized domestic sovereignty. This seems to suggest that
despite the assumption that Canadian politicians hold deep internationalist predispositions, there
is some debate among elites on how to promote Canada’s sovereignty and its role in the world.

The Politics of Canadian Sovereignty

We identified three sets of hypotheses that might explain why political elites adhere to either
Westphalian or domestic interpretations of Canadian sovereignty. The first hypothesis examines
whether partisanship influenced elites” attitude toward Canadian foreign policy in general, and the
issue of Canadian sovereignty in particular. Arguably, we would expect that elites’ conceptualization
of Canadian sovereignty to mirror members’ political parties, with Conservative MPs expressing
support for domestic sovereignty and progressive MPs from the Liberal party or the NDP de-
fending Westphalian sovereignty. Figure 2 below examines the distribution of sovereignty framing
by MPs by political parties.

I Domestic Sovereignty

600

[l Westphalian Sovereignty

BQ Conservative Green Independent Liberal NDP

Political Party

Figure 2. Framing sovereignty by political party.

Three broad preliminary observations can be derived from the data presented in Figure 2. First,
MPs affiliated with the Bloc Québécois and the NDP appear to support Westphalian sovereignty and
thus promote an internationalist foreign policy. As such, there seems to be some empirical support for
our first partisan hypothesis (H1a). Interestingly, when we consider the proportion of Bloc Québécois
and NDP MPs elected between 2001 and 2017, we find that both make references to Canadian sover-
eignty more often than their relative influence in the House of Commons would warrant. Between
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2001 and 2017, Bloc Québécois MPs, representing 11% of elected officials—206 Bloc Québécois
MPs for 1,872 seats in the House of Commons (representing 12.15% of our population)—talked
about Canadian sovereignty 221 times. The case of the NDP is even more noteworthy. Although
members affiliated with this political party represented 13.01% of MPs in the House of Commons
during this period, their interventions on Canadian sovereignty accounted for more than 20.7%
of our dataset. Second, Conservative MPs have been most vocal on the issue of sovereignty with a
stronger emphasis than other parties on domestic sovereignty, which seems to validate our second par-
tisan hypothesis (H1b). Overall, 37.3% (n=679) of interventions mentioning Canadian sovereignty
were attributed to MPs affiliated with the CPC. Between 2001 and 2017, the CPC MPs represented
37.87% of possible seats in the House of Commons. This suggests that although Conservative pol-
itical elites mentioned sovereignty more often, this would be expected given their relative standing
in the House of Commons. Finally, MPs associated with the Liberal party have roughly argued both
interpretations of sovereignty proportionately. With respect to their relative importance, Liberal MPs
mentioned Canadian sovereignty 26.8% within our dataset while forming 32.16% of the House of
Commons since 2001. In this sense, Liberal MPs were less interested in debating Canadian sovereign-
ty than one would assume given their proportional representation in the House of Commons.

The second set of hypotheses examined the relationship between opposition and government
MPs. The assumption is that MPs deliberate differently whether they are part of a political party
forming the government of the day or part of the opposition. Figure 3 represents the distribution
of speeches between opposition and government MPs pertaining to Canadian sovereignty. As we
can readily observe, parliamentarians who form the opposition are more inclined—by almost a
third—to discuss sovereignty than are members of Government. These results suggest that framing
questions around Canadian sovereignty appears to be a greater concern, or more useful, for pol-
itical elites when they are part of the opposition, allowing them to hold the current government
to account and challenge its policies. When we examine the differences between Westphalian and
domestic approaches to sovereignty, opposition and Government interventions are inversely pro-
portional. As we can see from Figure 3, opposition MPs will generally base their argument on West-
phalian sovereignty 61% of the time (n=677). Contrariwise, members of Government emphasize
domestic sovereignty 63.4% (n=454). We might argue, therefore, that how often and in what way
one frames issues around sovereignty depends on which side of the House of Commons one sits.
Opposition MPs are preoccupied with Canada’s independence and capacity to act with autonomy
in world affairs. Government MPs, for their part, invested with the responsibility of governing,
frame Canadian sovereignty through its domestic dimension.

Opposition

Government

I Domestic Sovereignty
Il Westphalian Sovereignty

0 300

600 900
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Figure 3. Framing sovereignty by Government vs. opposition.
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Finally, Figure 4 shows the distribution of sovereignty framing by provincial membership of pol-
itical elites. Three general observations are worth our attention. First, the bulk of speeches—78.6%
in fact—addressing the issue of sovereignty were made by MPs from four provinces: Ontario, Que-
bec, British Columbia, and Alberta. This roughly correlates with the number of seats, 81%, held by
these provinces in the House of Commons. In fact, when we consider the respective weight of each
province in the House of Commons, only members from British Columbia talk about sovereignty
proportionally more than other MPs. This suggests that the salience of topics related to Canadian
sovereignty is not driven by specific provincial idiosyncrasies. Second, we can observe that MPs
from both Quebec and British Columbia have, on average, preferred a Westphalian interpretation
of sovereignty over the domestic alternative. Conversely, as we proposed in our hypothesis, political
clites from Alberta have emphasized domestic sovereignty. Finally, Ontario elites have balanced
their interventions between Westphalian and domestic sovereignty evenly with approximately
53.5% focusing on domestic sovereignty.
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Figure 4. Framing sovereignty by provinces.

The results presented in figures 2, 3, and 4 remain tentative, but suggest that our hypotheses
are, at the very least, plausible. Nevertheless, they do not measure the association between par-
tisanship, parliamentary membership, and regional attachment with how elites frame Canadian
sovereignty. In Table 2, we propose two models testing empirically our hypotheses through a series
of binomial generalized linear models evaluating the statistical relationship between our independ-
ent variables—partisanship, parliamentary membership, and regional affiliation—and sovereignty.
We have separated our analysis in two different models: the first testing a multivariate logit with
partisanship and parliamentary membership; the second analysing the influence of provincial at-
tachment. Although we had hoped to control for regional affiliation with other variables, the initial
multicollinearity test revealed that partisanship and regional representation were highly correlated.
Such relationship should not surprise scholars of Canadian politics. Indeed, some Canadian pol-
itical parties, most notably the Bloc Québécois and the Conservative party, have strong regional
connections respectively in Québec and the Prairies.
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First, as we can see in Table 1, partisanship is broadly associated with how MPs frame Canadian
sovereignty. As we had anticipated originally in our first series of hypotheses, leftist political par-
ties—such as the NDP and the BQ—display a preference for Westphalian sovereignty. Conversely,
as expected, members of the Conservative party focus on domestic sovereignty. Largely, political
elites affiliated with leftist parties defend a cooperative internationalist approach to Canadian de-
fence policy priorities, while those from rightist parties remain dedicated to a continentalist vision.
Importantly, we can find no such association with members of the LPC. Although scholars and
pundits often associate the LPC to a strong promotion of liberal, internationalist ideals, these re-
sults point toward two alternative possibilities. On the one hand, this might suggest that political
elites from this party are much more circumspect in their approach to Canadian sovereignty. On
the other hand, one might argue that the LPC attracts members who endorse both Westphalian and
domestic sovereignty. Notwithstanding, when considering how political elites from the LPC frame
Canadian sovereignty, partisanship is less an ideological indicator than one of political opportunity.

Dependent variable:

Sovereignty

(Model 1) (Model 2)
BQ 0.86™* (0.20)
Liberal -0.16 (0.11)
NDP 0.39* (0.17)
Conservative -0.71*** (0.08)
Governemnt 0.86™** (0.2)
Opposition 1.18*** (0.16)
AB -0.5306** (0.1627)
BC 0.3633** (0.1184)
MB 0.3947 (0.2324)
NB 0.6931 (0.4330)
NF 0.2719 (0.3318)
NS -0.2059 (0.2277)
NWT -1.5581** (0.5501)
ON -0.1392 (0.0806)
PEI -0.7621 (0.4577)
QC 0.6970*** (0.1069)
SK -0.0513 (0.3204)
YT -1.7047*** (0.4438)
Observation 1.809 1.809
Log Likelihood -1,154.58 -1,198.8840
Akaike Information Criterion 2,323.17 2,421.7680

Note: *p<0.05; **p<0.01; ***p<0.001

Table 1. Determinants of Canadian sovereignty framing.
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Second, when considering the impact of parliamentary membership on sovereignty framing,
both being part of the government and being part of the opposition seem to be associated with
adherence to Westphalian sovereignty. In this context, our first hypothesis, proposing that while in
opposition MPs tend to promote Westphalian sovereignty, is confirmed. We had anticipated, how-
ever, that members of Government would, for their part, emphasize the need to defend Canadian
territorial integrity. As we can see, our data suggest otherwise. Even in Government, MPs will still
conceptualize sovereignty in terms associated with encouraging Canadian independence in world
affairs. Although confusing at first glance, these peculiar results might be attributed to the par-
ticularities of Canadian politics. Indeed, while in government, political elites are always sensitive,
especially if they are a member of the Conservative party, to accusations of catering to US interests
and, ultimately, betraying Canadian distinctiveness. Consequently, asserting Canadian sovereignty
through the lens of Westphalian conceptualization takes the form of virtue signaling a de facto
necessary step to frame foreign policy. Nevertheless, these results confirm more broadly that foreign
policy preferences of political elites that underlie debates are influenced, at least in part, by the
structure of our political institutions.

Odds ratios allow us to qualify further how much influence we can attribute to our independent
variables on Canadian political elites’ frame of sovereignty. Figure 5 presents the relative impact
of our variables on Canadian sovereignty framing. As we can readily observe, members of the op-
position are 3.25 times more likely to use a Westphalian characterization of Canadian sovereignty,
while members of government are 2.36. This seems to suggest that Westphalian sovereignty is per-
ceived as an effective criticism by members of the opposition who seek to challenge governmental
decisions. When considering partisanship, members of the Bloc Québécois and the NDP are re-
spectively 2.3 and 2.1 times more likely than other MPs to structure their intervention with West-
phalian sovereignty. Conservative MPs, for their part, are 0.4 times less likely to use Westphalian
sovereignty, preferring instead to articulate a continentalist alternative to Canadian foreign policy.
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Figure 5. Odds ratio of Canadian sovereignty framing using Westphalian characterization.
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As we can see, partisanship is broadly associated with how MPs frame Canadian sovereignty. The
relations between four political parties (Bloc Québécois, Conservative, Green Party, and NDP) and
framing sovereignty are statistically significant (p<0.001), while we cannot uncover such relation
for the Liberal or Independent MPs. The Bloc Québécois, Green Party, and NDP present a positive
relationship indicating that MPs from these parties are more often associated with a defence of
Westphalian sovereignty than domestic sovereignty. If we look at the odds ratios—corresponding
confidence margins are in parenthesis—our results suggest that Bloc Québécois, Green Party, and
NDP MPs are respectively 3.25, 6.2, and 2.02 times more likely than other MPs to endorse a West-
phalian approach to sovereignty. Conservative members, for their part, are 0.46 times more likely
to adhere to a domestic interpretation of sovereignty.

Finally, our third set of hypotheses suggested that regional differences influence how elites frame
Canadian sovereignty. Model 2 (in Table 1) examines the statistical relationship between how MPs
frame sovereignty and their regional affiliation. Only five provinces show some statistically sig-
nificant results and present two interesting conclusions. Political elites from Alberta, Northwest
Territory and Yukon advocate for domestic sovereignty and highlight the need for the Canadian
government to focus on defending our territory. Elites from Québec and British Columbia, for
their part, are associated with Westphalian sovereignty. There is clearly a difference between MPs
based on their riding’s province. This seems to suggest that political elites from different provinces
will use different approaches when debating sovereignty and indicates a “regional” influence. These
results are interesting in two ways. First, they replicate the same divide we see in Canadian public
opinion on matters related to foreign policy. Indeed, several researches have demonstrated clearly
that Canadian attitude toward foreign policy is distributed along a continuum ranging from a fierce
internationalist Québec to a hawkish Alberta.® Hence, there is a link between political elites and
their home province, adding weight to the argument of a regional strategic culture in Canada.**
Second, these results contradict the “two solitudes” hypothesis often maintained by pundits both
in French and English. As we can clearly see here, the divide is situated regionally with MPs from
Québec and British Columbia, on the one hand, advocating for a more independent foreign policy,
and Alberta’s political elites, on the other, underscoring the need for Canada to defend its territory.

Opverall, it seems that all our hypotheses confirm, to some extent, how political elites define
sovereignty and argue for distinct policy prescriptions with respect to Canada-US relations. To be sure,
any of these hypotheses are not sufficient in themselves to explain all of the variations we see in how
elites debate Canadian sovereignty. As we examine the Akaike information criteria for each model, we
find that party affiliation is a stronger predictor of elites’ attitude toward defence policy issues. More
generally, our results converge toward a central conclusion. Elites who represent more progressive
elements of Canadian society, either from specific political parties such as the Bloc Québécois, Green
Party, and NDB or from the provinces of Québec and British Columbia, promote Westphalian sover-
eignty. Conversely, elites embodying more traditional preferences, such as members of the Conserva-

tive party or from the province of Alberta, will favour domestic sovereignty.

Conclusion

The deliberation over Canadian sovereignty stresses a fundamental dichotomy between promot-
ing Canada’s independence and encouraging stronger ties with the US. Our contention here is that
much of the discussion and disagreement between political elites reside in the ambivalence of the
concept of sovereignty. Indeed, “sovereignty” can be conceptualized differently, either as an ability
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of states to act with autonomy on the international scene or as the capacity to defend one’s territor-
ial integrity and population from external threat. Our study of parliamentary debates pertaining to
sovereignty has revealed that Canadian political elites essentially identify with one understanding
or the other and interpret Canadian priorities through the policy prescription associated with either
argument. Canadian sovereignty is not a question of fact, it is matter of perception with real policy
implications. Elites who frame this notion along the line of Westphalian sovereignty will advocate
for an independent foreign policy that will argue to limit further Canada-US defence relations. On
the contrary, elites who consider sovereignty as a matter of defending Canada and North America
will advocate for reinforcing Canada-US defence relations.

The argument offered here is that our national debate on the defence of North America is
essentially determined by how political elites frame Canadian sovereignty. It seems clear, however,
that a strong proportion of Canadian political elites do feel that Canada’s interest should emphasize
an independent path—that is, without the US—in defence policy. For them, upholding Canadian
sovereignty is defined by standing firm when faced with the insurmountable influence of our south-
ern neighbor. In this context, all issues related to defence policy take a highly emotive dimension
and sometimes overshadow other preoccupations such as defending North America. As McLauch-
lin notes, “Canada’s role in the world may not just have to do with what kind of actions it takes,
but with whom it takes them.” Nevertheless, US-led interventions, such as the Iraq war of 2003,
for example, met the lowermost support. “Canadians as a whole actually may be more skeptical
of a military mission if the United States leads it.”*® Because this position lies on a fundamental
understanding of what Canadian sovereignty entails, any argument or fact attempting to highlight
the importance of stronger ties with the US for defending our territory fails to convince elites and

the Canadian public.
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CHAPTER 3

INDIGENOUS DIMENSIONS IN THE
ARCTIC SOVEREIGNTY DISCOURSE

BY HEATHER EXNER-PIROT

Introduction

Arctic sovereignty has long been of broad political interest in Canada. This interest stems from
a public perception that our sovereignty is somehow at risk, and is reinforced by the central role
of the Arctic in Canadian national and international identity. The Canadian Arctic is home to a
number of Indigenous peoples, including Dene, Gwick'in, Inuit and Métis, with historic ties and
inherent rights to the region. In the past five decades, Indigenous peoples have reasserted these
rights by establishing new and innovative governance arrangements and by settling land claims.

It was perhaps inevitable that these dominant policy trends—Arctic territorial sovereignty and
political self-determination—would start to overlap in Northern public discourse. And so, in the
past ten years, questions and claims, including the following, have arisen: (1) that Canada’s Arctic
sovereignty claims are supported by historic Inuit use and occupancy;' (2) because of this, states
must accept the presence and role of Inuit as partners in the conduct of international relations
in the Arctic;? (3) the devolution of governing responsibilities to the territory of Nunavut would
bolster Canada’s Arctic sovereignty claims and geostrategic position;?* (4) Inuit could hold full his-
toric title to areas in the Arctic beyond the limits of Canadian sovereignty;* and (5) the legitimacy
behind and approval of Canadas UNCLOS (United Nations Convention on the Law of the Sea)
claim on the extended continental shelf is dependent on consent via meaningful consultation with
Inuit peoples.®

This paper examines what role, if any, Indigenous, and specifically, Inuit rights play in reinfor-
cing or challenging Canadian Arctic sovereignty. It concludes that because of the particular nature
of challenges to Canadian sovereignty in the Arctic, devolution and Inuit consent are not significant
legal factors. More to the point, this paper argues that whereas sovereignty, including Arctic sover-
eignty, should be considered a means for a polity to achieve well-being, prosperity and self-deter-
mination for its people, and not an end in and of itself, lines of argument that conflate these two
policy issues are distracting and unproductive.

The Concept of Sovereignty

For the purposes of this paper, sovereignty is defined as “supreme legitimate authority with-
in a territory ... Supreme authority within a territory implies both undisputed supremacy over
the land’s inhabitants and independence from unwanted intervention by an outside authority.”
Additionally, recognition by other states is understood as a significant element of sovereignty.”
In the current international system, states are generally recognized as the only political unit that can
enjoy sovereignty over territory. This does not mean that other individuals, groups and organizations
cannot maintain and exercise rights; however, sovereignty cannot be shared with non-state
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actors per se. For Indigenous peoples, the 2007 United Nations Declaration on the Rights of Indigen-
ous Peoples (UNDRIP) is one of, if not the most, important articulation of the inherent rights of
Indigenous peoples. It emphasizes “the rights of Indigenous peoples to live in dignity, to main-
tain and strengthen their own institutions, cultures and traditions, and to pursue their self-deter-
mined development, in keeping with their own needs and aspirations.”® Notably, UNDRIP stresses
self-determination but does not mention the word “sovereignty” (no doubt correlated with the fact
it was adopted by states in an intergovernmental forum.)

The 2009 Circumpolar Inuit Declaration on Sovereignty in the Arctic, by contrast, addresses the
term comprehensively, contending that “sovereignty is a contested concept ... issues of sovereignty
and sovereign rights must be examined and assessed in the context of our long history of struggle
to gain recognition and respect as an Arctic Indigenous people having the right to exercise self-de-
termination over our lives, territories, cultures and languages.” At the same time, it acknowledges
that “Inuit are citizens of Arctic states.” As Michael Byers notes, the Inuit Circumpolar Council
(ICC) Declaration is “on” sovereignty, rather than “of” sovereignty and does not claim statehood.’

Conventional sovereignty is a path that is legally open to Indigenous nations. A number of
South Pacific islands, including Fiji, Tonga, and Samoa, are former colonies that have gained in-
dependence and statehood in recent decades. Greenland has publicly declared as a long-term goal
of independence from Denmark’® and has achieved increasing levels of autonomy, with the estab-
lishment of Home Rule in 1979 and Self Rule in 2009. However, no Canadian Arctic Indigenous
nation has declared an intention for independence.

There are many models of governance arrangements that provide for power-sharing between na-
tional and regional governments, including federalism, where there is parity between those levels of
government: confederalism, where the national government is subordinate to the regional govern-
ment; and, devolution, where the regional government is subordinate to the national government.
In Canada, a number of political arrangements have devolved governance powers to First Nation
and Inuit peoples, including in the form of the Nunavut territory. However, the Canadian constitu-
tion only ascribes governing responsibilities to the federal and provincial governments. Still, in the
past four decades, modern treaties have been reached across the Canadian Arctic to articulate the
self-government, cultural and land rights of Indigenous peoples (see Figure 1).

The Politicization of Arctic Sovereignty

Arctic sovereignty has been a politically charged and emotional subject for southern Canadians
for over a century, linked to an anxiety over the national ability to exert control and stewardship
over what are perceived as vast and exotic lands. But a number of factors conspired to make it a par-
ticularly salient issue in the late 2000s, rooted in the “opening” of the region due to climate-change
induced melting sea ice. The Conservative election campaign of 2005-06, led by Stephen Harper,
chose a military spending plan focused to a large extent on the Arctic,

as a way to fight back against Liberal charges that Mr. Harper would be an obsequi-
ous suck-up to the Americans. With the Arctic plan, Mr. Harper could turn the
tables and attack Paul Martin for not defending Canadian sovereignty in the North
as U.S. submarines were allowed to pass under Canadian ice ... Like all campaign-
ing, it was mostly political theatre, more stagecraft than statecraft."
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When the Conservatives subsequently gained power, Arctic sovereignty became a trademark of
their Northern and defense policies. Famously, Harper asserted in the second of ten annual trips he
would make to the Canadian Arctic as Prime Minister that “Canada has a choice when it comes to
defending our sovereignty over the Arctic: either we use it or we lose it. And make no mistake, this
government intends to use it.”'? Canada’s 2009 Northern Strategy® subsequently had “sovereignty”
listed as its first priority, as did the 2010 Statement on Canada’s Arctic Foreign Policy.'* Many public
investments in the Harper era, including military assets, scientific research centres, oceanographic
missions, and search and rescue capabilities, were framed as supporting and advancing Canadian
Arctic sovereignty.

It is of little surprise then that Northern and Indigenous leaders started to mimic the federal
government’s language and priorities to their own ends. Nearly any kind of investment in the
Canadian North could be interpreted as supporting Canada’s Arctic sovereignty claims, and that
was a winning formula for obtaining funding in the Harper era. Lobbying efforts for the following
projects, for example, used sovereignty as a rationale for funding: a port in Churchill, Manitoba;*®
an all-season road connecting Inuvik with Tuktoyaktuk;'® a research centre in Cambridge Bay;'”
and addressing housing shortages, low educational attainment rates, and drug and alcohol abuse.'®
The understanding of Canada’s legal sovereignty became muddied with a concept of stewardship
for Northern Canada.
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Figure 1. Modern Treaties in the North."®
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The Arctic Sovereignty Context

From a legal perspective, the understanding of Canadian sovereignty in the Arctic is quite clear
and has been comprehensively studied. While there is sometimes a sense in the general public that
the sovereignty of the whole of the Canadian Arctic, or at least the Arctic Archipelago, is contested;
in fact, there are only a handful of outstanding sovereignty disputes. These include the legal status
of the Northwest Passage, maritime boundaries in the Beaufort and Lincoln Seas, respectively, and
Hans Island. Canada’s Law of the Sea claim to extended continental shelf in the Arctic Ocean is
likely to conflict with Denmark and Russia’s claims but has not yet been submitted.

To reiterate: Canadian sovereignty over its Arctic lands and islands is undisputed, with the single
exception of Hans Island.?® Canada’s sovereignty is based on a combination of discovery, legislative
and administrative control, and peaceful possession by national inhabitants, in particular the Inuit,
over a long period of time.?! As Byers notes, Canada has fused, rather than marginalized, Inuit
claims to the Arctic.”?

Perhaps most significantly, Canada’s claim to its Arctic lands is accepted by the international
community. In that respect, there is no need to “strengthen” it because it is uncontested. As the
Library of Parliament notes, “any concerns that Canada is not sufficiently present and active to fulfil
the principle of occupation are unlikely to weaken its claim. Its claim would be undermined only if
Canada were to abandon the territory completely, or if it were to tolerate the effective presence of
another state in the Arctic islands as a competing sovereign.”?

Indigenous Relations and Implications for Canada’s Arctic Sovereignty Claims

Despite the lack of serious threats to Canadian Arctic sovereignty, the idea that Canada’s rela-
tionship with Canadian Arctic Indigenous peoples has implications for its sovereignty claim has
gained traction in the past ten years. This section summarizes the arguments made to this effect by
various Northern leaders and other stakeholders.

Social and Economic Conditions

The first assertion is that the gaps in social and economic well-being in parts of the Canadian Arc-
tic undermine Canadian Arctic sovereignty. Michael Mifflin contends that the territory of Nunavut’s
poor social development affects Canada’s historic title: “In failing to provide Nunavut all the means
to ensure its economic, social and cultural development, Canada weakens the most compelling legal
argument to support its claim: that of historic title based on Inuit occupation.”* Mary Simon, former
Canadian Circumpolar Ambassador and Minister’s Special Representative to the Arctic, similarly stat-
ed in the Inuit Tapiriit Kanatami’s 2017 publication on the Northwest Passage, that “during my time
as ITK [Inuit Tapirrit Kanatami] President from 2006 to 2012, we determined Canada’s sovereignty
is weakened and compromised internationally because of the unacceptable social and economic im-

balance that exists between southern Canada and Inuit communities and regions.”*

Nunavut Devolution

A second assertion is that the failure to complete devolution to Nunavut jeopardizes Canadian
Arctic sovereignty. Kirk Cameron and Alastair Campbell argue that devolution of hydrocarbon
and mineral resources to Nunavut in offshore areas would strengthen “Canada’s jurisdiction over
internal waters,” referring to the “American and European positions that the Northwest Passage is

an international strait accessible to all nations’ sea carriers.”?
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Former Yukon Premier Tony Penikett and his co-author Adam Goldenberg go one step further,
and argue that Nunavummiut’s “citizenship gap,” arising from a lack of devolution (of provin-
cial-like powers) to the territory of Nunavut, “weaken[’s] Canada’s geostrategic position in the
world.” They describe Inuit as:

Canadian citizens whose occupancy is the human foundation of Canada’s claims to
sovereignty across the Far North. Fully implementing the NLCA [Nunavut Land
Claim Agreement] and completing a devolution agreement with Nunavut could
bolster Canadian security and sovereignty in the region ... the watered-down cit-
izenship of Nunavut’s inhabitants can be seen to weaken Canada’s claim to sover-
eignty based on occupancy.”

Mifflin similarly argues that “the delays in implementing the [Nunavut Land Claims] Agree-
ment and the persistent gaps and problems Nunavut faces in terms of fiscal autonomy and govern-
ance considerably weakens Canada’s claim to the Arctic lands and water.” He further states that the
Nunavut government’s best “bargaining chip” in devolution negotiations is its ability “to assert or
deny Canada’s claim to Arctic sovereignty.”*® The same authors do not comment on the situation in
the Inuvialuit, Nunavik or Nunatsiavut land claim areas.

Extended Continental Shelf

Former Senator Charlie Watt of Nunavik has evaluated Indigenous roles and rights in Canada’s
efforts to establish the boundaries of its extended continental shelf. (As of writing, no claim has been
submitted). On behalf of the Liberal Senate caucus, he commissioned a report which argued that:

*  “There are areas of the Arctic beyond Canada’s sovereign jurisdiction where Inuit
have rights and are, in a sense, free agents. Canada can only claim sovereignty over

these areas of the Arctic in collaboration with the Inuit;”*

*  “The [increasing international] recognition of Inuit rights as indigenous people
strengthens the argument that Inuit can sovereign rights [over portions of the Arctic
continental shelves by virtue of] historic title ... [and] ‘functional jurisdiction;”*

*  “Inuit could claim rights to the portion of the Arctic waters that are beyond State

sovereignty, known as ‘the Area.”?!

Senator Watt (who resigned from the Senate after his election as President of the Makivik
Corporation in January 2018) furthermore asserted the need for Canada to negotiate its extended
continental shelf claim with Inuit participation in his formal motion to establish a special com-
mittee in the Senate to look at Arctic issues in May 2017. He contended that Canada’s extended
continental shelf claim would “set out the terms for creating marine protected areas and the rules
for environmental assessment of projects with the potential to harm biodiversity, as well as for the
sharing of marine genetic resources.”* Senator Art Eggleton, in a commentary published by the
Liberal Senate Forum, further suggested that “Canada’s claim to its extended Arctic continental shelf
can only be legitimized through an inclusive and collaborative engagement with circumpolar Inuit
peoples” because “Canada is obligated to present UNCLOS with evidence of a historical presence
in, rights to, and current use of, the claimed regions.”*
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Challenges to the Above Claims

The above claims are not credible for the following reasons.

Historic Use and Occupancy

With regards to historic use and occupancy, it is not debated nor challenged that the centuries
of Inuit occupation support Canada’s claim of sovereignty over the Arctic Archipelago; indeed, it
has been instrumentalized by the Canadian government. However, this is not a comprehensive or
even the primary basis of Canadian Arctic sovereignty claims in international law, due in part to
the fact that large portions of the Arctic Archipelago have not been historically occupied or used by
Inuit (see figure 2). Additionally, Canada applied straight baselines around its Arctic Archipelago in
1985, claiming that all of the waters within those baselines are internal waters. In internal waters,
states have the right to exclude any foreigner or foreign ship. However, when the establishment of
straight baselines has the effect of enclosing waters areas not previously considered as such, a right
of innocent passage shall still exist.*

The question of whether the Northwest Passage is a strait used for international navigation is
not driven by Canadian and Inuit use and occupation of Arctic waters. Under international law,
to be characterized as an international strait, it must meet a geographical requirement—a water
corridor between adjacent land masses that links two bodies of the high seas or other waters—and
a functional requirement—that it is used as a route for international maritime traffic.>> Local use
does not prevent classification as an international strait. Canada’s claim that the Northwest Passage
is internal waters rests more solidly on the argument that it falls within its straight baselines than

by virtue of historic use.*

Devolution and Socio-Economic Status

With regards to Nunavut devolution and socio-economic status, assertions as described in the
previous section apply conditions on Canada that cannot and have not been applied to other states
as a prerequisite for asserting sovereignty. No states’ territorial integrity is conditional on the living
conditions of its people, or the presence or absence of particular citizenship rights; if it were, the
majority of states across the globe would lose their statehood.

Extended Continental Shelf

With regards to the extended continental shelf, there is no basis on which to claim Inuit use or
occupancy, or indeed any human occupancy, on the sea bed beyond 200 nautical miles of a terri-
tory. The Commission on the Limits of the Continental Shelf has not made Indigenous consent
and participation, nor occupancy, a condition for “legitimization” of extended continental shelf
claims, on which it has made recommendations in 29 cases at time of writing. Rather, UNCLOS
articulates that “the rights of the coastal State over the continental shelf do not depend on occupa-
tion, effective or notional, or on any express proclamation.””
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Indigenous Peoples as “Free Agents”

As to whether Indigenous peoples can act as “free agents” in areas beyond Canadian sovereignty,
as Vanderzwaag and Pharand explain, international law has not treated Indigenous peoples as
persons capable of transferring international title. In the precedent-setting American and British
Claims Arbitration Tribunal of 1926, assessing the legal status of Cayuga Indians, it was found that
“the obligee was the ‘Cayuga Nation,” an Indian tribe. Such a tribe is not a legal unit of international
law. The American Indians have never been so regarded ... so far as an Indian tribe exists as a legal
unit, it is by virtue of the domestic law of the sovereign nation within whose territory the tribe

occupies the land.”

Furthermore, in the Legal Status of Eastern Greenland case of 1931, the Permanent Court of
International Justice reiterated the inability of native people to transfer a sovereign title: “Conquest
only operates as a cause of loss of sovereignty when there is war between two states and by reason of
the defeat of one of them sovereignty over territory passes from the loser to the victorious State. The
principle does not apply where a settlement has been established in a distant country and its inhabit-
ants are massacred by the aboriginal population.”® As to whether Inuit or other Indigenous nations
can assume sovereignty in the “Area” beyond Canadian limits of state sovereignty, under international
law, those areas are high seas or “common heritage of mankind” with no sovereign. Prior economic or
cultural use of the high seas is not a legal rationale for territorial sovereignty over those areas.

Sovereignty: What’s in a Name?

There is no basis to argue that Canadian Inuit social, economic and political status could impact
Canada’s legal claims to its Arctic waters under the Law of the Sea regime. More significantly, it is
not clear how Canadian Arctic Indigenous groups’ position, in particular, the Inuit’s position on,
for example, the status of the Northwest Passage or the extent of Canada’s continental shelf, would
differ from Canada’s. Inasmuch as Canadian Inuit have rights which Canada is obligated to protect,
and devolved governing powers over large swathes of Canadian Arctic lands and waters through
the settling of the Inuvialuit, Nunavut, Nunavik and Labrador Inuit agreements, it is in the Inuit
interest for the Northwest Passage to be internal Canadian waters, and for Canada to obtain sover-
eign rights over the fullest extent of its continental shelf. Their interests are better protected, and
their influence more effective, under Canadian than international laws. Furthermore, the contested
status of the Northwest Passage and the extent of Canada’s extended continental shelf have had an
insignificant effect on Indigenous Northerners’ social and economic well-being and political clout
to date, and it is unlikely to be a significant factor in the future. While there may be some small
political gains to be made by instrumentalizing sovereignty in Northern policy advocacy, it is not a
consequential policy area for Northerners.

Post-Westphalian Directions

Inuit and other Indigenous peoples are unable under current international law to assume sover-
eignty over territory and are limited in their ability to influence states’ claims to coastal waters or
seabed rights. For these reasons, advocating or asserting a role in strengthening or threatening Can-
adian Arctic sovereignty is an unproductive activity.

While the international legal regime is still extremely statist, with only states recognized as having
sovereignty over territory, there are emerging opportunities for Indigenous groups to exert them-
selves in international governance that do not rely on exclusive definitions of sovereignty. Since the
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end of the Cold War, influence in the international system has increasingly been allocated to or taken
up by non-governmental actors. Indigenous nations are viewed by many as credible and legitimate
actors with the right to inform and participate in international decision-making forums.*!

The Arctic in particular has been a region of innovative domestic governance arrangements,
devolving power and responsibilities to Indigenous governments. It has also been a region of in-
novative international arrangements, where space has been created for Indigenous groups in the
form of Permanent Participants at the pre-eminent intergovernmental forum, the Arctic Council.
Increasingly, Arctic states such as Denmark and Canada have also included Indigenous represent-
atives as part of national delegations on Arctic issues directly affecting Indigenous rights, such as
the negotiations on the Agreement to Prevent Unregulated High Seas Fisheries in the Central Arctic
Ocean. Within the current international legal regime, Arctic Indigenous peoples have been able to
moderate the pre-eminence of state sovereignty.

The best example of this may be the recent work of the Pikialasorsuaq Commission, which cre-
ated a strategy between Inuit in Nunavut and Greenland to jointly safeguard, monitor and manage
the Pikialasorsuaq, or North Water Polynya.” The Commission calls for the Pikialasorsuaq to be
Inuit managed across borders, as well as for free movement for Inuit between the historically con-
nected communities in both countries. As of the time of writing, the governments of Canada and
Denmark had not yet adopted these recommendations, but were actively considering the proposals.
They represent the kind of Westphalia-bending arrangements that can be done to support Indigen-
ous aspirations despite the framework of traditional sovereignty.

Conclusion

Hyperbole around and misunderstanding of Canadian Arctic sovereignty—the legalities, dis-
putes and practical impacts—has led to its invocation by Northern and Indigenous leaders in
inapplicable scenarios. This paper has described the ways some Northern and Indigenous leaders
have erroneously interpreted or applied Arctic sovereignty. It has contended that it is neither helpful
nor accurate to frame the value of Arctic Indigenous rights and well-being in terms of their contri-
bution to Arctic sovereignty.

More practical and immediate strategies to improve Northern and Indigenous self-determina-
tion, agency, and socio-economic outcomes can be found by working around, rather than compet-
ing with, state-centred concepts such as sovereignty. Savvy Arctic Indigenous leaders will continue
to identify post-Westphalian spaces in which to exert and enjoy their inherent rights, regardless of
territorial sovereignty.
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UNCLOS United Nations Convention on the Law of the Sea
UNDRIP United Nations Declaration on the Rights of Indigenous Peoples
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Abstract

The discussion on the meaning of sovereignty is a difficult one, and the discussion on sover-
eignty in the Canadian Arctic is no exception. The polysemous nature of the term “sovereignty” is
not foreign to these difficulties. This chapter intends to give an overview of the issue of Canada’s
sovereignty in the Arctic from a legal perspective by addressing distinct but interrelated aspects. It
introduces the discussion by reflecting on the reasons that make it so difficult for legal scholars and
political scientists to have a fruitful dialogue on issues of sovereignty. It then examines the legal
concept of state sovereignty before moving on to discuss some of the more contentious legal issues
of Canadian sovereignty in the Arctic, including the uncertainties surrounding Arctic maritime
boundaries, the legal status of the Northwest Passage, and the extent of Canada’s authority over its
Arctic waters. On this basis, it will conclude with some remarks on the role that the Royal Canadian
Air Force (RCAF) may play in this context.

Introduction

The discussion on the meaning of sovereignty is a difficult one and the discussion on sovereignty
in the Canadian Arctic is no exception. If exchanges in the discussion extend beyond disciplinary
boundaries, as in the dialogue between legal scholars and political scientists that this chapter is
particularly focused on, difficulties compound and become much more fundamental. Views then
diverge not only on the proper perspective to have on a given matter but also on the weight to
attach to its various aspects and the conclusions to draw. Unnoticed, identical terminology may
refer to different things, masking the fact that it is not the views on a given matter that differ, but
the very matters that are discussed. Even the awareness that there is a risk of misunderstandings is
no guarantee that they can be avoided. Intellectual and disciplinary backgrounds can be so differ-
ent and the scholars so strongly marked by their training and experience that they may struggle to
sufficiently grasp the other discipline. Even scholars plowing through the same field of investigation
may fail to discern the other discipline’s subtleties, lacking knowledge and comprehension of the
wider disciplinary context. Developing literacy in another discipline requires time and effort, as
well as some measure of humility and a willingness to accept that different disciplines may have
forged different kinds of erudition. Though difficult to achieve, such literacy appears worth the
effort, enabling potentially rich and meaningful dialogues across disciplines. Consequently, the
benefit of initiatives like the 2017 RCAF symposium on Canadian sovereignty,' which prompted
this chapter, is undisputed.
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What makes legal reasoning at times unsettling (in particular for scholars from the social sci-
ences, including political science), is that it seems incompatible with empirical observations. The
legal concept of sovereignty and its corollary, sovereign equality, are a good case in point. Even “fail-
ing states” or “failed states,” i.e., states with extremely weak governments, such as South-Sudan or
Somalia, are considered sovereign states. States as diverse as the United States (US), China, Canada
and Haiti, whose economic or (geo-) political situations have nothing in common, are considered
equal before the law. It is trite and clearly unsatisfactory to refer to legal fiction as an explanation.

The ease with which jurists seem to dispense with empirical observations indeed calls into ques-
tion their take on reality. To understand why legal reasoning does not perfectly correspond to re-
al-world experience, one has to understand that it operates within a particular tension, whose poles,
as M. Koskenniemi explains, are the law’s normativity, on the one hand, and its concreteness, on
the other.? If international law lacked distance from state behaviour, will or interest, forfeiting its
normative dimension, it would mostly avoid clashes with real-world experience, but it would also
be reduced to “a non-normative apology [for politics], a mere sociological description.” This is not
to say, however, that the law must be unconnected from the socio-political reality. If international
law lacked concreteness and had no tangible relation with state behaviour, will and interest, it could
exist as a philosophical idea, a Utopia. However, removed as it were from state interests, it would
be very difficult to determine where it comes from and how it can guide international relations.*

Part of the difficulties that regularly plague the dialogue between legal scholars and political
scientists arguably lie in the fact that while they appear to investigate the same field (i.e., inter-
national relations), their research interests and objects diverge. Most legal scholars look indirectly at
international relations, through the lenses of legal norms, with the aim of discerning their meaning.
They have internalized the tension between concreteness and normativity as well as the required
oscillation between concrete cases, real or imagined, and abstract norms. Most political scientists,
by contrast, predominantly investigate the concrete facets of international relations, the facts and
issues of power and politics. While they are often cognizant, and even extremely knowledgeable,
of the relevant legal norms and frameworks, their research interests appear to make them biased
against the value of the law’s (overly utopian) normative dimension.> In an intellectual confronta-
tion with a legal scholar, the criticism addressed at the law’s normative dimension by the political
scientist might push the legal scholar to overstate this facet, driving the political and the legal per-
spectives further apart.

Yet another divisive element arises from different methodological approaches. The legal disci-
pline is strongly and inevitably tied to legal practice. Unsurprisingly, the focus on interpretation
is a distinctive trait of legal research. In law, the practitioner and the scholar are both engaged in
interpreting the legal rules that govern international relations with the aim of telling apart lawful
and unlawful acts. As Koskenniemi puts it pointedly, due to the law’s indeterminacy, “the legal
argument [allows] the defence of whatever position, while simultaneously being constrained by
a rigorously formal language.”® The perfect command of this language, including the capacity to
adapt the arguments’ style to the audience is the “key to legal competence.”” A closer look at the
aforementioned oscillation further reveals that facticity and normativity are thoroughly entangled
in legal reasoning. According to hermeneutical theory, legal work consists of working towards con-
vergence of the abstract norm and the factual situation by making sense of generally determined,
intangible legal categories for the specific, concrete case, a linguistically circumscribed but inevit-
ably creative process.® This type of academic research may be puzzling to political scientists trained
to seek scientific distance to their research object. Without underestimating the variety of research
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methods applied in both disciplines, it seems indeed possible to portray the average legal scholar
and the average political scientist as adhering to two quite different scientific paradigms. While the
first is generally engaged in hermeneutical work that gathers and then mobilizes knowledge with
the purpose of persuasion, the second is more often engaged in empirical work with the purpose of
developing knowledge through objectivity-secking demonstration.’

There seems to be a strong reflex to put emphasis on these differences. Although an under-
standable impulse when faced with new, unsettling perspectives, it should ultimately give rise to an
open-minded, cross-disciplinary dialogue so as to better inform public policies and policy imple-
mentation. Mutual understanding requires scholars to lay bare their assumptions and to explain the
concepts at stake. This makes a thorough re-examination of the discipline’s basics often inevitable.
For the dialogue between legal scholars and political scientist, the legal concept of state sovereignty,
foundational of both the international legal order and international law, is a good starting point.

Accordingly, the ensuing discussion proceeds in four steps. It first looks into the legal meaning
of state sovereignty with the aim of clarifying the conceptual bases of the following legal analysis of
Canadian sovereignty in the Arctic. The latter steps address the more contentious legal issues, i.e.,
Arctic maritime boundaries, the legal status of the Northwest Passage, and the extent of Canadian
authority over its Arctic waters. Based on these discussions, it concludes with some remarks on the
role that the RCAF may play in this context.

The Legal Meaning of State Sovereignty

In cross-disciplinary discussions on sovereignty, in particular between legal scholars and political
scientists, two very different approaches to the concept often collide: one based on the idea of cap-
acity, the other on the idea of authority. As Robert Jackson rightly states, “sovereign statehood is a
multifaceted and wide-ranging idea which calls for an interdisciplinary inquiry.”*® These collisions,
therefore, provide the opportunity to scrutinize the issue of state sovereignty, from complement-
ary— rather than antagonistic and mutually exclusive—perspectives. The legal concept may be
outlined through the aspects of capacity and authority, as well as the new consideration of respons-
ibility, and their respective roles.

Sovereignty viewed as a synonym for capacity might intuitively be associated with political
science, but capacity is also a legal consideration, namely in the acquisition of statchood. When a
new state forms, its effective emancipation from another state’s rule is essential. Statehood, and thus
sovereignty, can only be acquired if the aspiring state’s government is effective enough—or has the
capacity—to impose its rule on a given territory and a given population, to enter into relations with
other states;"! and thus, to establish its independence.* Even so, state building is a complex process,
and acquisition of statechood undeniably escapes legal analysis to some degree. In problematic cases,
in particular where the requirement of effective government is doubtful, while the process towards
statehood is legitimate and otherwise lawful, the socio-political reality of acquisition of statehood is
not entirely captured by the legal criteria. The outcome of a march towards statehood may indeed
be influenced by economic, (geo-)political, strategic and other extralegal elements. This notwith-
standing and for better or worse, the effectiveness of a nascent state remains a key criterion and will
be scrutinized during the state-building process."?

However, once a new state has come into existence, capacity ceases to be a legally relevant con-
sideration, yielding to the principle of the continuity of states.'" Accordingly, even “failing states” or
“failed states” are sovereign states. Legally speaking, these terms are misleading, as they really refer
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to an ineffective government, not a collapsing or collapsed state.” Statehood is upheld, even in the
face of prolonged problems of capacity, mainly to protect the state against heteronomy. From a
political-science perspective, this may be difficult to accept,'® and the root of one of the most per-
sistent misunderstandings between legal scholars and political scientists may well be the conflicting
meanings attached to the word “sovereignty.”"”

This is not to say that within states, capacity is absent from public debate. For any policy goal a
government sets itself, it needs to ask whether it has the means—the human, financial and material
resources—to achieve it. It is certainly alarming to see how atypical actors (in particular non-state
actors, such as multinational corporations or internationally operating terrorist groups) wield such
power that states, weak and powerful, must fear for their autonomy or stability. However, while
these issues of capacity loom large in modern states, they are not contemplated as matters of sover-
eignty by international law.

Implementation of state policies, by contrast, undisputedly raises issues of (legal) sovereignty.
State action is evaluated with respect to its lawfulness, that is, the state’s right to adopt the required
laws, regulations and executive measures. Sovereignty in this regard is conceived of as a matter of
authority or a “warrant or licence—an authorization—to exercise power.”*® By definition, a state is
sovereign and bears the related internal and external powers. As Judge Huber stated in the famous
Island of Palmas case with respect to the external, or international, facet of sovereignty: “Sovereign-
ty in the relations between States signifies independence. Independence in regard to a portion of
the globe is the right to exercise therein, to the exclusion of any other State, the functions of a
State.”"® [emphasis added]

According to James Crawford, citing Vattel, a state’s sovereignty or independence manifests it-
self in the fact that the state is not “subject to the authority of any other State or group of States” and
therefore that “it has over it ‘no other authority than that of international law.””? Sovereignty, there-
fore, is the “authority of the last word,”*" granting the state supreme and exclusive authority over its
territory and population, irrespective of considerations of power, size and wealth. This principle of
sovereign equality is indeed so important that it figures most prominently as the founding principle
in Article 2.1 of the United Nations (UN) Charter.”* Equally important are the prohibition of the
use of force and the principle of non-intervention, reflected in Articles 2.4 and 2.7.% It is, therefore,
not surprising and even a necessary consequence of the rule of law guiding Canadian state action
that to the Canadian Armed Forces the meaning of sovereignty is rooted in this legal definition.*

Sovereignty or independence do not imply, however, that a state must be free of all constraints
upon the exercise of its power to be considered a sovereign state. Supreme and exclusive authority
does not equate to absolute authority in modern international law. Restrictions stemming from
constitutional and other domestic law do not cast doubt on a state’s independence if they are of
the state’s own choosing.” Likewise, restrictions resulting from international law, such as treaty
obligations or customary law, generally do not call into question the state’s sovereignty. Modern
statehood is indeed characterized by considerable restrictions to states’ authority, making it at times
very difficult to determine whether a state has the authority to act the way it does or intends to in
a given situation. The Arctic is certainly a good example of the absence of an easy, straightforward
description of a state’s authority. Yet, conflicting views on legal rules and principles are the essence
of legal practice, and international controversy often centres precisely on the question of whether
a state’s actions are covered by its legal authority. The answer is to be found by carving out the
meaning of the relevant legal sources and the factual situation, challenging legal scholars and prac-
titioners to put forth compelling interpretations.
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It should be recalled that the modern concept of sovereignty was developed in the context of
the European wars of religion in the 16™ to 17" centuries as a means to protect what became the
modern state. Its legal formalization is traced back to the 1648 Peace of Westphalia,? structuring
international relations ever since despite its shortcomings and intermittent ineffectiveness.” The
focus on protecting the state had prompted legal practitioners and scholars for a long time to turn
a blind eye to the fate of the individuals within states. This has changed significantly, however. The
atrocities of Nazi Germany, World War II, the South African Apartheid regime, the Rwandan geno-
cide, and the creation of the UN (United Nations)—an overarching international organisation with
a broad mandate to foster international peace and security—have all helped to induce and deepen
a shift in states’ understanding of sovereignty. Besides protecting the state against heteronomy,
sovereignty also entails for the state the responsibility to respect and protect human dignity within
its borders. This acknowledgement has led to envision a “responsibility to protect,” which advocates
for the international community to substitute for the state that is lacking the will or capacity to
exercise its authority for the good of its population.?® The cause is noble, but a reinterpretation of
sovereignty that would endorse even substitution that is not limited to UN-approved measures
would lead to the end of sovereignty as we have known it since 1648—a rather frightening pros-
pect.” For good reason, the responsibility to protect applies within the existing legal framework, as
set forth in the UN Charter.

There is no denying, however, the paramount importance to ensure the respect of human rights,
humanitarian law, democracy and principles of good governance on a global scale. The principle of
sovereignty is admittedly far from yielding automatically satisfying results. Yet, the best way to ad-
dress the principle’s flaws is to strengthen the constraints devised to contain the flaws, not to weaken
the principle. Many constraints currently imposed upon state sovereignty were indeed devised with
this purpose in mind. A contemporary version of sovereignty may therefore mean that authority
needs to be exercised in responsible ways, i.e., within a range of acceptable choices.*

Political scientists and legal scholars may well find common ground in the quest for what is a
responsible choice. More generally speaking, it seems that the three dimensions of sovereignty—
legal authority, concrete capacity and moral responsibility—are not mutually exclusive, nor is one
better than the other. They are simply different facets of a polysemous concept, and it seems key to
recognize that in practice they work best when they work together. That said, the purpose of the
following sections is to shed light on legal issues of Canadian sovereignty in the Arctic in a very
classical way, that is, by focusing on questions of authority.

Uncertain Arctic Maritime Boundaries

At the outset, it should be noted that Canada’s sovereignty over land territory (i.e., the con-
tinental part and islands), as well as the soil and subsoil beneath and the airspace above, is not
questioned. In particular, with the sole exception of Hans Island, all islands of the archipelago off
mainland Canada are undisputedly Canadian.’’ Contentious issues are related to marine areas. It
is therefore worth recalling basic elements of the law of the sea, as governed notably by the 1982

United Nations Convention on the Law of the Sea (UNCLOS).*

Beyond its land territory, a state’s territorial sovereignty extends to a strip of coastal waters,
which encompasses two different zones. Abutting the land territory are the internal waters, whose
breadth depends on the baselines, which mark the outer limit of these waters.?* Predicated on the
natural circumstances and the type of baselines used, variations in breadth may be significant. The
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“normal baseline” follows the low-water line, assuming the natural shape of the coast* and results
generally in narrow strips of internal waters. The “straight baseline,”® for its part, connects salient
points on a coastline marked by indentations or fringing islands, therefore departing to some degree
from the natural shape of the coast and including, at times, extensive areas of water. The territor-
ial sea extends seaward of these baselines, with a maximum breadth of 12 nautical miles (NM)
[22 kilometres (km)].? With some exceptions, Canada claims a territorial sea of 12 NM.%’

Seaward of its territory, two more maritime zones are of interest to the coastal state: the exclu-
sive economic zone (EEZ) with a maximum breadth of 200 NM (roughly 370 km) measured from
the baselines,®® and the continental shelf with a breadth of 200 NM measured from the baselines
or where the natural continental shelf extends beyond 200 NM.* These zones are not part of the
state territory. The coastal state is nevertheless entitled to exercise exclusive sovereign rights and
jurisdiction over the natural resources in the water column, soil and subsoil respectively.”” Canada
claims, with some exceptions, an EEZ of 200 NM in the Arctic'! and is currently in the process
of establishing its outer continental shelf.* Two completely international zones are located beyond
(i.e., the high seas and the Area [or deep ocean floor]), where no state has the authority to exercise
territorial jurisdiction.®

The distinction between zones within the coastal state’s territory and those beyond determines
the type and scope of state authority. While the coastal state may exercise territorial sovereignty over
its territory, that is, its internal and territorial waters,* it is limited to functional sovereignty over the
resources and related issues in its EEZ and on its (extended) continental shelf.* In other words,
beyond the territorial sea, the state has no authority gua territory, that is, over the water column,
soil and subsoil as such, but only by virtue of the resources therein. The extent of the coastal state’s
authority in these various zones will be outlined in the last section. The expanse of the Canadian
maritime Arctic determined by international boundaries and the status of the Northwest Passage

need to be sketched first.

A maritime boundary is drawn to divide overlapping zones claimed by states with opposite or
adjacent coastlines. Maritime boundaries may be drawn between territorial seas to apportion state
territory as well as between EEZs and continental shelves to apportion zones concerning natural re-
sources.*® However, many such overlapping claims go unsettled for a long time before they become
disputes so pressing that energies are put into establishing a boundary. In the Arctic, Canada has
been involved in two longstanding disputes.

Since 1977, Canada and the US have disagreed on the maritime boundary in the Beaufort Sea.
Based on an 1825 treaty on the Alaska—Yukon/Northwest Territories boundary between Russia
(predecessor of the US) and Great Britain (predecessor of Canada), Canada contends that the
boundary follows the 141* meridian of longitude west, as it does on land territory.” The US, by
contrast, insists on applying the equidistance rule.”® The result is a 6,250 square NM (21,440 square
km) pie-shaped zone of overlapping claims extending roughly up to the 200 NM limit.*’ By a quirk
of geography, both states seem to be disadvantaged by their own reasoning beyond 200 NM, as the
influence of the westernmost islands of the Canadian Arctic Archipelago on the equidistance line
would benefit Canada, while the US would be better off with a boundary following the 141* me-
ridian.>

Regarding the boundary between Canada and Greenland/Denmark, several aspects have been
discussed for years. First of all, Hans Island, a barren, barely interesting islet in Nares Strait between
Ellesmere Island and Greenland, is claimed by both states.” While efforts to settle the dispute have
resumed recently,’® the matter was left unsettled by literally skipping the islet when Canada and
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Denmark agreed in 1973 on the boundary delineating their continental shelves between Lincoln
Sea and Labrador Sea.”® Both states then also decided to postpone the delimitation in the Lincoln
Sea. Only in 2012 did they reach a tentative agreement on the boundary up to the 200 NM limit,
an agreement that has since been awaiting confirmation.” Finally, another dispute may arise con-
cerning the extended continental shelf off Lincoln Sea. While Denmark submitted its claim to the
Commission on the Limits of the Continental Shelf in 2014,%° Canada is expected to do so in early
2019,°° and it is likely that there will be some overlap with Denmark’s, and even Russia’s, claims.

Besides the horizontal boundaries between different states and the seaward limit of a state’s
territory, vertical extent of state sovereignty needs to be addressed. While it is of particular relevance
for the exercise of air power, there is no universally agreed upon legal definition of this boundary.
For the time being, state practice has been too hesitant for customary law to form; although, there
is growing support for the acrodynamic lift theory. Its rationale is to establish the skyward limit of
state sovereignty at the maximum altitude where aircraft can benefit from air buoyancy to sustain
flight. Its appeal is practical, as states’ primary interest in their airspace is to regulate and control air
traffic above their territory.”” This consideration underpins the “Karman primary jurisdiction line,”®
located at an “altitude where aerodynamic lift ceases and centrifugal force takes over.”” The altitude
of this boundary between areas of air travel and areas of space travel depends on variations in density
of the atmosphere, but seems to be located somewhere between 83 km and 100 km.®® The Karman
line represents the theoretical maximum altitude of feasible aviation; normal aircraft fly at a much
lower altitude. Satellites generally orbit well above an altitude of 100 km, but since they do occasion-
ally descend below,"' basing the demarcation on space activities would not be helpful either. Clearly,
these scientific and technical aspects only serve to stake out the parameters of the legal debate.®* The
need of legal certainty and the penchant of states for straightforward rules may ultimately prove de-
cisive, explaining the emerging preference for the 100 km demarcation line.®® The legal implication
to bear in mind, in particular with regard to the deployment of air power, is that beyond the demar-
cation line, the state ceases to have authority over activities above its territory, such as overflight and
orbiting;: the principles of free access and absence of sovereignty apply to the outer space.*

The Legal Status of the Northwest Passage

The geographical expanse of the coastal state’s marine areas is but one element when it comes
to determining the scope of its authority; the areas’ legal status, generally commanding a par-
ticular legal regime, is another. Discussion on “Canadian sovereignty in the Arctic” in the media
and broader public is often really a discussion on the legal status of the waters of the Northwest
Passage. According to Canada, they are internal waters; according to the US, however, they are an
international strait. These diverging views entail major differences regarding the extent to which
Canada may govern international navigation in the Northwest Passage, as will be discussed in the
last section.

As previously mentioned, internal waters are generally established through baselines, either nor-
mal or straight.”” Under certain circumstances, however, states can claim what is called “historic
(internal) waters.” These are waters that, according to the International Court of Justice (ICJ), “are
treated as internal waters but which would not have that character were it not for the existence of
an historic title.”*® They acquire the status of internal waters provided the coastal state treats them
as such over a sufficiently long period without being challenged.®” Canada’s position on the waters
of the Arctic Archipelago as being historical internal waters was made explicit in 1973,% but com-
ments made in the late 1960s and early 1970s by Canadian officials, including then Prime Minister
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Trudeau, already reflect by and large the understanding that these waters are internal waters.® Still,
the heavy burden of proof might be difficult for Canada to discharge; the requirements that it has
exercised exclusive jurisdiction over the waters for a sufficiently long period and that it has done so
with the acquiescence of third states are particularly problematic.”

In 1985, Canada drew straight baselines around its archipelago” with a view to defining “the
outer limit of Canada’s historical internal waters.””? The objective, clearly, was to demarcate the
boundaries of the historical title and not to newly create internal waters. Given the uncertainty
surrounding Canada’s historic title, the question nevertheless arises whether these baselines can
achieve the purpose of securing complete and full Canadian sovereignty over the enclosed waters.
The answer to that question is affirmative if the baselines conform to international law and the
internal waters thus created are free of any passage right. Conformity has been analysed extensively
without a consensus emerging from the legal literature. Donat Pharand considers, with regard to
the UNCLOS, the 1958 Territorial Sea Convention’ and the Fisheries Case, that Canada not only
has the right to resort to straight baselines, given the characteristic features of the Arctic Archipel-
ago, but that it established its baselines also in such a way as to fulfil the requirements regarding
their drawing.”* In particular, he argues that the baselines follow the general direction of the coast
and that the waters enclosed bear a sufficiently close link to the land domain.”” W. Michael Reisman
and Gayl S. Westerman notably challenge this conclusion.” More importantly, the US expressed
the view that “the Canadian straight baseline claim in the Arctic was not based on principles of
international law.””” According to a 1986 British note, the European Community shared this view.”

However, even assuming the conformity of the baselines, Canada’s sovereignty could still be
curtailed by the existence of a right of innocent passage. According to article 8(2) of the UNCLOS,
taking up article 5(2) of the 1958 Territorial Sea Convention, a right of innocent passage exists
in internal waters created by straight baselines, where these waters “had not previously been con-
sidered as such.””® Canada is not a party to the 1958 Territorial Sea Convention and was not a party
to the UNCLOS at the time of drawing its baselines, which leads Pharand to conclude that the
customary law as outlined by the ICJ in the 1951 Fisheries Case is applicable.® Yet, nothing in this
decision points to the existence of a right of innocent passage in internal waters.

A further, related question that arose in the 1960s or 1970s and gained traction in the aftermath
of the 1985 Polar Sea crossing is whether the Northwest Passage is an international strait subject to
the transit passage regime. This is the claim made by the US;* Canada simply maintains that the
waters of the Northwest Passage are internal waters.®* As a waterway connecting the Arctic Ocean
(Beaufort Sea) to the Atlantic Ocean (Labrador Sea), the Northwest Passage, which is really a set of
different waterways through the Canadian Arctic Archipelago,®® undoubtedly meets the geographic
criterion of connecting two parts of high seas or EEZ.% Opinions differ on whether it also satisfies
the functional criterion, according to which the strait must be used for international navigation.®

In the absence of a clear threshold of usage, the US claims that “all straits capable of being used
for international navigation” [emphasis added] are to be considered legal straits,*® a position deemed
“an isolated interpretation”® that may prove difficult to defend. This does not prevent James Kraska
from asserting that a functional criterion simply does not exist.* Much of the scholarly discussion
centres on the fact that international navigation has been scarce in the Northwest Passage so that
the threshold needed for it to be an international strait might not have been attained.®” Indeed, it
is generally considered that navigation not only needs to be of a certain—albeit admittedly un-
determined—volume but also needs to be international in the sense that it corresponds to a variety
of flags and is not carried out under Canadian authority.”® The latter aspect should be seen in the
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context of discussions preceding the transformation of NORDREG into a mandatory ship-report-
ing and vessel-traffic system in 2010 (Northern Canada Vessel Traffic Services Zone Regulations),”
which has effectively subjected international navigation to Canadian authority. Pharand, among
others and writing before the 2010 regulatory change, concedes the possibility for the Northwest
Passage to become an international strait through growing traffic not subject to Canadian author-
ity.”? The likelihood of such a change of status may have somewhat decreased since the compulsory
application of NORDREG, but thorough surveillance and enforcement to ensure compliance with

NORDREG will still be crucial.

Uncertainties Surrounding the Extent of Canada’s Authority Over
Its Arctic Waters

In principle, every legal status, that is, every maritime zone, comes with a specific legal regime
that determines the extent of the coastal state’s authority over the zone. However, under certain
circumstances, generally applicable default regimes give way to others, prompting the question of
which regime prevails. In respect to the Arctic, this adds a layer of complexity. In particular, the
regime of innocent passage may be applicable in internal waters through article 8(2) of the UN-
CLOS.” And the regimes of innocent and transit passage could yield to yet another regime, set out
in article 234 for ice-covered waters. At the same time, the new International Code for Ships Oper-
ating in Polar Waters (Polar Code) could constrain coastal state authority under article 234. Part
of the debate on “Canadian sovereignty in the Arctic” is therefore a debate on the extent to which
Canada has the authority to govern international navigation in its “arctic waters.” To highlight
what is at stake, the characteristic features of the different, potentially applicable regimes and the
impact of the Polar Code will be briefly portrayed in the following.

The regime of complete and full sovereignty in internal waters is the most favourable to the
coastal state, allowing it to determine the conditions of access and use on a completely discretionary
basis.” Unsurprisingly, this is the regime Canada seeks to apply in its entire Arctic Archipelago,
including the waterways of the Northwest Passage.

The regime of innocent passage, applicable in the territorial sea,” that is, seaward of the baselines
drawn around the Arctic Archipelago, and potentially in its internal waters through article 8(2) of
the UNCLOS,” restricts coastal state authority over international navigation. While the coastal
state has legislative and regulatory power on a certain number of issues (including the prevention,
reduction and control of vessel-source pollution),” it is not allowed to impose norms of construc-
tion, design, manning and equipment (CDME) standards on foreign ships unless they give effect
to generally accepted international rules or standards.” In other words, the coastal state may enact
discharge standards, but it is otherwise limited to internationally agreed upon norms. Furthermore,
it may prescribe measures regarding safety of navigation and traffic regulation,'® but needs to take
into account recommendations made by the International Maritime Organization (IMO).'*' The
coastal state has also to make sure that none of its requirements hamper innocent passage, that is,
that none of them “has the practical effect of denying or impairing the right of innocent passage.”'**
However, it may prevent non-innocent passage,'® having full jurisdiction over those vessels, includ-
ing the entire range of enforcement jurisdiction.'* Finally, it may suspend passage temporarily in
specific areas provided this is necessary for its security and does not cause discrimination.!%

Air power may be deployed to monitor navigation in internal and territorial waters and, where
relevant, help enforce applicable domestic regulations. It should also be noted that restrictions on
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coastal state authority according to the regime of innocent passage only apply to international navi-
gation.'® Issues of entry into the airspace above these zones and of overflight remain under the sole
authority and control of the coastal state.

Were the Northwest Passage an international strait, the regime of #ransit passage would apply
to both vessels and aircraft.'” Much like the freedom of the seas principle, the transit-passage
regime aims to ensure unimpeded international navigation and overflight. States bordering straits
1% provided they are ap-
proved—not merely recommended—Dby the IMO.!” They may also prescribe standards to prevent,

may regulate vessel traffic through sea lines and traflic separation schemes,

reduce and control vessel-source pollution but, unlike under the innocent passage regime, only to
the extent they respect internationally discharge standards.'”® The duty not to hamper transit pas-
sage is central'!! and explains why CDME standards must not be prescribed. Furthermore, transit
may not be prevented, nor suspended for a limited period, not even for reasons of national security
or environmental protection.'”? Submarines are allowed to proceed in their normal mode, that
is, under water and without identifying themselves.!”® Foreign vessels have no right to carry out
research and survey activities except upon permission,'* raising the issue of how to control vessel
activities in the vast Arctic Archipelago, especially if the vessels’ presence goes unnoticed.

That said, according to article 234, states bordering ice-covered waters have the right to “adopt
and enforce ... laws and regulations for the prevention, reduction and control of marine pollution
from vessels.”!"> A particular feature of this “Arctic exception” is that the coastal state benefits from
unilateral authority that is not subjected to any international norms and standards or approval
procedures.'® Apart from Canada, so far only Russia has made use of this particular coastal state
7 as is the provision’s applicability to
international straits. However, the prime motivation for its inclusion in the UNCLOS was “to grant

jurisdiction. The extent of power granted is controversial,

the coastal state the power to adopt and enforce stricter rules and standards to create a greater level
of protection for the exceptionally vulnerable marine environment in ice-covered waters.”!® It was
carefully worded so as to avoid any impact on the position of either the US or Canada on the status
of the Northwest Passage.'"” Ted McDorman, agreeing with Suzanne Lalonde,'*
that Canada is “entitled to require and enforce against foreign commercial vessels the stringent

therefore argues

pollution prevention measures” it has enacted under the Arctic Waters Pollution Prevention Act
(AWPPA),'?! even if the Northwest Passage were to be considered an international strait.'* Again,
air power may be deployed to help enforce Canadian law.

Until January 2017, flag states, for their part, did not have to impose any specific standards
upon their Arctic-going vessels. Ever since, however, the Polar Code,'? made applicable through
amendments to the International Convention for the Prevention of Pollution from Ships, as Modi-
fied by the Protocol of 1978 Relating Thereto (MARPOL),'* the International Convention for the
Safety of Life at Sea (SOLAS) '# and the International Convention on Standards of Training, Cer-
tification and Watchkeeping for Seafarers'*
and security obligations. Still, it does not address the entire range of environmental concerns
does it apply to the entire range of vessels.'® Also, Canada is not fully satisfied by the standards’
breadth and depth, which thrusts to the fore the issue of the Polar Code’s relationship with article
234. In other words, the question is whether Canada, as a coastal state, may continue to impose its
own standards on international navigation in its Arctic waters or whether the international Polar
Code standards, to be imposed and enforced by the flag states, will take precedence. The latter

conventions, has set forth a number of environmental

127 nor

would make sense from the perspective of international shipping, for which uniform standards are
paramount.'” However, it would be unsound to assume that international standard setting has the
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effect of eroding coastal state jurisdiction granted under the UNCLOS, even if the most interested
coastal states—including Canada—consented to the new standards.’® A relationship of comple-
mentarity seems indeed more to the point.’*! According to Canada’s interpretation of the applicable
conflict rules,' as reflected in the new Canadian Arctic Shipping Safety and Pollution Prevention

133 134

Regulations,'? coastal state jurisdiction is indeed maintained.

Conclusion

The legal—and admittedly technical—debate on the extent of Canadian authority in the Arc-
tic is not just of theoretical interest. Its outcome has a real-world impact, determining Canada’s
prescriptive and executive jurisdiction. The Arctic is home to vulnerable people and a fragile en-
vironment, both exposed to the combined pressure of a warming climate and intensifying human
activities. Their well-being will increasingly depend on Canada’s resolve to control at least what it
can control. Already, climate change is wreaking havoc on indigenous ways of life and the natural
environment, and there should be some assurance that whatever activity will develop in the Arctic,
Canada has at least some authority to contain its potentially detrimental effects.

What practical conclusions can or should be drawn from this? First of all, Canada should con-
tinue to assert its claims. Whenever they are challenged, in word or deed, Canada should react in
a firm but measured way. Canadian air power certainly may be and in fact already is harnessed for
this purpose. RCAF responsibilities include defence operations, but are not limited to them.'®
Canada needs the certainty that its territory and borders are well defended, which is no small feat
in the Arctic, given the immensity and remoteness of the territory. Collaboration with the United
States Air Force under North American Aerospace Defence Command (NORAD),"¢ charged with
aerospace warning and control for North America, has proven important in this respect. Since
2006, NORAD has also had a “maritime warning” mission, which covers the “maritime areas ...
of, and the maritime approaches to, Canada and the United States”, to develop “a comprehensive
shared understanding of maritime activities to better identify potential maritime threats to North
American security.”'¥ Accordingly, NORAD’s and thus the RCAF’s realm goes beyond traditional
issues of defence, extending to wider issues of public security.'?® The RCAF can also play a particular
role when it comes to asserting Canadian sovereignty in the Arctic by demonstrating presence. In
times when threats posed by Russia are re-evaluated,' including in the face of potential incursions
by Russian military aircraft in the North American airspace above the Arctic,'® the RCAF’s role
regarding Canadian sovereignty may take on a renewed significance. Another responsibility within
the RCAF’s remit is search and rescue off the Canadian coasts,'"' a particular challenge in the Arctic,
given its size and remoteness. Air power is particularly suited for all these tasks, as its capabilities in
terms of speed, reach and agility make it often more effective than land- or sea-based activities.'*?
Even if Canada’s sovereignty in the Arctic is not threatened from a legal perspective, it might at
times seem precarious from a political viewpoint. In this context, it is good to know that Canada
has the authority to exercise and defend its sovereignty, including by the deployment of air power.

Kristin Bartenstein is a professor at the Faculty of Law of the Université Laval (Quebec City). Most of
her research and teaching focus on public international law, in particular the international law of the
sea and Arctic issues, as well as on legal methodology. She currently leads a pan-Canadian inter-
disciplinary research group investigating the impact of the new Polar Code on Canada’s legal and
regulatory action and policy.

DEFENDING I 53
CANADIAN SOVEREIGNTY



CHAPTER 4 CANADA’S SOVEREIGNTY IN THE ARCTIC: A LEGAL PERSPECTIVE

Abbreviations

AWPPA Arctic Waters Pollution Prevention Act

EEZ exclusive economic zone

CDME construction, design, manning and equipment

IC] International Court of Justice

IMO International Maritime Organization

Km kilometre

MARPOL International Convention for the Prevention of Pollution from Ships
NM nautical mile

NORAD North American Aerospace Defence Command
NORDREG Northern Canada Vessel Traffic Services Zone Regulations
para paragraph

Polar Code International Code for Ships Operating in Polar Waters
RCAF Royal Canadian Air Force

SOLAS International Convention for the Safety of Life at Sea
UN United Nations

UNCLOS United Nations Convention on the Law of the Sea
UNTS United Nations Treaty Series

UsS United States
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CHAPTER 5

ARCTIC SEABED RESOURCES AND COMPETING
IDEAS OF SOVEREIGNTY

BY ELIZABETH RIDDELL-DIXON

Author’s Note: This article draws heavily on my book, Breaking the Ice: Canada, Sovereignty, and the Arctic
Extended Continental Shelf.!

Introduction

Asserting sovereignty in the Arctic has long been a focus of Canadian policy, from the early
twentieth century when Captain Joseph-Elzéar Bernier was exploring the Arctic archipelago and
claiming it for Canada, to the passing of the 1970 Arctic Waters Pollution Protection Act, to govern-
ment assertions of sovereignty in the 1970s and 1980s when American tankers sought to traverse
the Northwest Passage, to ongoing programmes, such as Operation NANOOK and the Arctic Ran-
gers. The Arctic seabed is known to contain large quantities of oil, gas, and minerals; hence, there is
a strong economic imperative to establish coastal state jurisdiction. According to the United States
(US) Geological Survey’s estimates, there are “approximately 90 billion barrels of oil, 1,669 trillion
cubic feet of natural gas, and 44 billion barrels of natural gas liquids” yet to be discovered in the
areas north of the Arctic Circle.? Canada’s initial priority pertaining to the continental shelf was the
desire to own and control non-living seabed resources. In recent decades, the focus has broadened
to include concern for the Arctic environment and the potential consequences of resource de-
velopment for the economic and cultural well-being of Arctic inhabitants, particularly Indigenous
peoples. Canada has the world’s second largest continental shelf (2,545,259 kilometres), surpassed
only by that of the Russian Federation (4,099,812 kilometres).? Establishing rights to its continent-
al shelf resources has been a law of the sea priority for Canada since the Second World War.

This paper makes two sets of arguments pertaining to sovereignty and the delineation of Can-
ada’s Arctic extended continental shelf (ECS). The first does not come as a surprise: the traditional
concept of state sovereignty—rather than the concept of pan-Arctic sovereignty, espoused by the
Inuit Circumpolar Council—remains paramount in the foreign policies of Arctic states. Secondly,
contrary to popular perceptions that competition for Arctic resources is causing conflict among
sovereign states, the delineation of Arctic ECSs has been marked by high levels of cooperation. It
begins by examining the United Nations Convention on the Law of the Sea (UNCLOS), which
specifies the rules and regulations governing the world’s oceans, including the provisions for the
ECS.* Thereafter, the two sets of arguments are discussed sequentially.

The International Legal Regime

UNCLOS gives the coastal state sovereignty over a 12-nautical mile territorial sea.’ Beyond the
territorial sea, the coastal state has an exclusive economic zone extending from the seaward edge of
the territorial sea up to “200 nautical miles from the baselines from which the breadth of the ter-
ritorial sea is measured.”® Within the exclusive economic zone, the coastal state exercises sovereign
rights to explore, exploit, conserve, and manage the living and non-living resources in the water
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column and seabed.” Beyond 200 nautical miles from shore (i.e., beyond the exclusive economic
zone), a coastal state has an extension where the continental shelf extends as a natural prolongation
of its land territory.® “Prolongation” means that there must be unbroken continuity “from the
shoreline to the outer edge of the continental margin.” On its continental shelf, the coastal state
has sovereign rights to explore and exploit “the mineral and other non-living resources of the sea-

bed and subsoil together with living organisms belonging to sedentary species.”™

Responsibility for defining its continental shelf rests with the coastal state, which must conduct
scientific research to determine if its continental shelf extends beyond 200 nautical miles and, if so,
the limits of its outer edge in accordance with the provisions of UNCLOS. The process of precisely
defining the outer limits of a country’s ECS, in accordance with UNCLOS provisions, is called de-
lineation. Delimitation refers to the process of establishing political boundaries when the maritime
zones of two or more states overlap.

After gathering and analysing the scientific data and relating the findings to the legal require-
ments of the ECS regime, the coastal state makes a submission to the Commission on the Limits
of the Continental Shelf."' The international regime specifies deadlines for making submissions.
Countries, such as the Russian Federation and Norway, that ratified or acceded to UNCLOS prior
to 1999, had until 2009 to make their submissions, while states, such as Canada and Denmark,
that became parties after 1999, had 10 years from the time of ratification or accession. Having
ratified on November 7, 2003, and having become a party to UNCLOS on December 7, 2003,
Canada’s original deadline for presenting its documentation to the Commission was December 6,
2013; however, this requirement was amended before that date. By 2008, it was clear that many
countries—particularly developing states—would not make the 2009 deadline; hence, states parties
to UNCLOS agreed that countries could fulfil their obligations by filing preliminary information
indicating that they intend to make a submission, the status of the preparatory work, and when
they expect to submit.'” In December 2013, Canada presented its submission pertaining to its At-
lantic ECS and preliminary information relating to its Arctic ECS.

The commissioners review the coastal state’s submission, assess the extent to which it has de-
fined its ECS in conformity with existing international legal norms and make recommendations
to the state regarding the establishment of the outer limits of its continental shelf. According to
UNCLOS, “The limits of the shelf established by a coastal State on the basis of these [the commis-
sion’s] recommendations shall be final and binding.”** The Commission serves as the legitimator in
the ECS delineation process:

Where a coastal State and the Commission are generally in accord with the lo-
cation of an outer limit this will provide great legitimacy to that boundary and
make challenges of the boundary more difficult. A coastal State outer limit not in
accord with Commission recommendations will be less legitimate and more open
to challenge by other States or perhaps even the International Seabed Authority."

Nonetheless, it is the coastal state—not the Commission—that establishes the outer limits of
the continental shelf. The deference to state sovereignty reflected in the roles assigned to the coastal
state and the Commission, respectively, provides a good segue into the first set of arguments.

State Sovereignty, Not Pan-Arctic Sovereignty

In traditional political science terms, sovereignty is the right of a state to determine its own do-
mestic and foreign policies without foreign interference. This state-centric approach contrasts with
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the concept of sovereignty enunciated by the Inuit Circumpolar Council, which focuses on cooper-
ation that transcends national boundaries and whose objective is to advance the economic, social
and cultural well-being of Arctic inhabitants and to safeguard their environment. In A Circumpolar
Inuit Declaration on Sovereignty in the Arctic, the Inuit Circumpolar Council describes the Inuit as a
united, single people, and refers to Inuit Nunaat, which spans the circumpolar world and stretches
from Alaska to Canada’s three northern territories, to Greenland, to Russia’s coastal region of Chu-
kotka."” The Declaration described sovereignty as a “contested concept” that “does not have a fixed
meaning,” and challenges the traditional concept in several respects. It points out that the Inuit
have multifaceted identities that go well beyond being citizens of sovereign states to encompass a
range of other attributes, including being indigenous people, and citizens and indigenous citizens of
diverse subnational units. The Declaration asserts the Inuit right to self-determination and declares
government discussions of Arctic sovereignty to be flawed because they fail to include Indigenous
peoples as partners and do “not reference existing international instruments that promote and pro-
tect the rights of indigenous peoples.”

While Arctic countries cooperated and collaborated in the delineation process, they never ser-
iously considered any kind of joint management of their Arctic ECSs, let alone joint management
focused on the well-being of Arctic inhabitants. Canadian officials kept Arctic Indigenous peoples
apprised of their work, which is consistent with the duty to consult with Indigenous peoples when
projects are likely to affect the latter’s well-being.'® Meetings were held with five Indigenous coastal
communities in the Western Arctic as well as in Grise Fjord, Nunavut. Federal government officials
made presentations explaining their research programmes, which were followed by questions from
the community members and general discussion.'” In the course of these consultations, it was
agreed that Indigenous mammal observers would travel on the icebreakers and, in keeping with the
environmental assessment, that the seismic airguns would not be fired within one kilometre of a
mammal. As the Inuit are a maritime people, fish and marine animals are vital to their health and
economic, social and cultural well-being. Not surprisingly, their principal concern was the impact
that the deployment of the airgun on Canada Coast Guide Ship LOUIS S. ST-LAURENT would
have on wildlife.”® Although mammals are relatively rare in the completely ice-covered, northerly
regions beyond 200 nautical miles from shore, Indigenous wildlife monitors were also employed
in the ice camps. The mammal observers were not only important to the safety of humans and
other mammals, but their knowledge of how to live and work in the Arctic, including techniques
for keeping equipment functioning in -30° and -40° celsius temperatures, was extremely valuable
to the success of the survey missions. Nonetheless, the roles of the Indigenous mammal observers
should not be overstated. No survey mission had more than four mammal observers and no In-
digenous women participated in the missions.

There are Inuit, such as Senator Charlie Watt, who are very concerned that his people have had
so little involvement in the development and management of the ECS regime. The studies commis-
sioned by Senator Watt" address important questions often raised in feminist theory. Who makes
which decisions and why? Who has access to resources and who controls resources? Towards whom
is a policy or programme targeted? Who will benefit? Who will lose? Who is consulted when solu-
tions to a problem are being sought? The people most likely to be affected by resource development
on Canada’s Arctic ECS are its Arctic inhabitants:

any resource extraction that occurs in the extended continental shelf has the poten-
tial to impact the marine wildlife in the Arctic Ocean, not only in the immediate
area but throughout the Arctic ocean [sic] due to the migration of various species
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though the Arctic Ocean and also due to ocean currents and hydrological cycles
that would spread any oil spill, or other environmental contaminants beyond the
immediate area of the resource extraction.”

Damage to the Arctic environment and its wildlife could do irreparable harm to the economic,

social and cultural well-being of Indigenous peoples.

Neither the Indigenous communities, for the most part, nor federal government officials ap-
peared to consider the ECS delineation a priority for Indigenous peoples for two reasons. First, the
ECS surveys were conducted a long way north of any settlements or traditional hunting grounds.
The area mapped for Canada’s ECS stretches from the Amundsen Basin down into the Canada
Basin and over 800 kilometres out from shore. For the most part, the ECS surveys took place far
beyond the jurisdiction of Indigenous governance bodies, and little of the area covered by treaty
agreements extends into Canada’s Arctic ECS.?' Secondly, Arctic resource development beyond 200
nautical miles from shore is decades away, and there are so many other pressing issues affecting the

well-being of Indigenous peoples that need immediate attention.

While the Inuit concept of pan-Arctic sovereignty is not reflected in the ECS regime, the trad-
itional concept of state sovereignty pervades it. UNCLOS was negotiated under the auspices of the
United Nations—a state-centric organization premised on the principle of state sovereignty. The
primacy of state sovereignty in the ECS regime is clear: it is the coastal state—not the Commission
on the Limits of the Continental Shelf—that establishes a state’s ECS. The multilateral cooperation
and collaboration involved government officials from the Arctic states. Domestically, the delinea-
tion process is the domain of the federal government.

Although the principle of state sovereignty pervades the ECS regime, it is far from being a neu-
tral construct. It has been vigorously criticized by several prominent Canadian scholars for being
state-centric, militaristic, and focused on the exploitation of natural resources, while at the same
time perpetuating gender, racial and colonial biases, failing to give adequate attention to climate
change and environmental degradation, and serving as an impediment to addressing the myriad of

environmental, social and economic problems facing the Arctic.?

The requirements of the ECS regime differ in a significant respect from those often associated
with sovereignty. When it comes to the development of customary international law in the case of
jurisdiction over land or the legal status of the Northwest Passage, the exercising of sovereignty is
important; however, UNCLOS is clear that the coastal state does not have to exercise sovereignty
over the continental shelf to enjoy its rights: “The rights of the coastal State over the continental
shelf do not depend on occupation, effective or notional, or on any express proclamation.”” These
rights are exclusive; if a coastal state does not explore or exploit the resources of its ECS, no other
state may engage in such activities without the former’s express consent.? Thus, Russia planting a
flag on the Arctic seabed beneath the North Pole in August 2007 was a symbolic gesture that had
no legal ramifications for any Arctic country, including Canada. Delineating the outer limits of the
continental shelf is not governed by the “use it or lose it” maxim. It is not a case of “use it or lose it,”
as former Prime Minister Stephen Harper asserted in 2007.% A state’s continental shelf either meets

UNCLOS criteria for an ECS or it does not.
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The traditional concept of sovereignty implies a legal equality among states; however, the ECS
regime privileges some states over others. Most coastal states do not have continental shelves that
meet the criteria for an extension and those, like Canada, that do are indeed fortunate. The ECS
provisions are of little use to landlocked and geographically disadvantaged countries. Under UN-
CLOS, the seabed beyond national jurisdiction is to be developed to benefit humanity as a whole,
giving special consideration to the needs and interests of the Southern countries.* In an Arctic con-
text, these provisions will be of little use to Southern countries because, by the time the five Arctic
coastal states have delineated their ECS, there will be little of the Arctic Ocean left for the common
heritage of humanity. In recognition of the fact that ECSs reduce the area otherwise considered the
common heritage of humanity, article 82 of UNCLOS requires coastal states to make monetary
payments or contributions in kind related to the exploitation of non-living seabed resources beyond
200 nautical miles.

In the interest of promoting some notion of social justice, it is to be hoped that coastal states
with ECSs will not focus solely on their rights to seabed resources but will also fulfil their responsibil-
ities, including those outlined in article 82, and implement measures to promote the well-being
of Arctic inhabitants and to safeguard their environment. When resource exploitation on Canada’s
Arctic ECS is contemplated, it will be important to ensure that Indigenous peoples participate fully
in the decision-making process and that their rights are fully reflected in the domestic rules and
regulations that are formulated and implemented to manage Canada’s continental shelf beyond 200
nautical miles from shore.

State Sovereignty, Resources and Conflict

Media headlines frequently raise fears that Arctic countries are engaged in a highly competi-
tive scramble to stake claims to resources beyond 200 nautical miles from shore, as exemplified
by the following titles: “Cold Calling: Competition Heats Up for Arctic Resources;”” “Resource
Grab Risks Arctic Arms Race, Study Says;”* “Arctic Draws International Competition for Oil;”?
“International competition over Arctic resources imminent;”*® “A New Cold War: Denmark Gets
Aggressive, Stakes Huge Claim in Race for the Arctic;™" and “Arctic Resources: The Fight For the
Coldest Place On Earth Heats Up.”* Such titles imply a degree of lawlessness and conjure images

of a wild frontier.

Scholars such as Michael Klare predict that competition for resources leads to conflict among
sovereign states. In Resource Wars: The New Landscape of Global Conflict, Klare examines state re-
sponses to the scarcity of oil, natural gas, minerals and water in other parts of the world and
concludes that states are increasingly resorting to military policies in their global scramble for nat-
ural resources.** While there has been military rhetoric to back claims of sovereignty in the Arctic
generally, the process of delineating the ECSs has been characterized primarily by bilateral and
multilateral cooperation and by deference to international law. There is a regime in place. Further-
more, compliance is the norm. The five Arctic coastal states—Canada, Denmark, Norway, Russia
and even the US, which is not a party to UNCLOS—are defining (or have defined) their ECSs in
accordance with the norms enshrined in UNCLOS. Furthermore, 12 non-Arctic states have agreed
to respect the sovereignty of Arctic countries, as a condition for being granted Observer status at
Arctic Council meetings.*® This condition includes respecting coastal states’ rights as specified in
UNCLOS. In short, there is no need for Arctic states to resort to gunboat diplomacy because their
rights already exist in law and they are being respected.
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The process of delineating Arctic ECSs has been marked by high levels of bilateral and multilat-
eral cooperation among Arctic countries. In 2007, Canadian, Danish, and Russian scientists began
holding annual meetings to discuss scientific and technical matters pertaining to the Arctic ECSs.
By 2010, the meetings involved legal advisors as well as scientists from all five Arctic coastal states.
The commitment to peaceful cooperation is evident not only in meetings but also has been formal-
ized. In the 2008 /lulissat Declaration, Canada, Denmark, Norway, the Russian Federation, and the
US recalled the extensive legal framework that applies to the Arctic Ocean, pledged to strengthen
their existing close cooperation in the delineation of their respective Arctic ECSs, and committed
themselves to the orderly settlement of any possible overlapping claims.* Seven years later, all
eight Arctic countries reaffirmed their “commitment to maintain peace, stability and constructive
cooperation in the Arctic” in the 2015 Igaluit Declaration.>

The commitment to cooperate was also exemplified in practice. Canadian and Danish scientists
conducted seven joint surveys (2006—09) in which they collected and analysed data pertaining to
the area north of Greenland and Ellesmere Island. Canadian and American scientists conducted
surveys together in the Canada Basin and Arctic Ocean (2008—11). Such collaborations resulted in
numerous joint publications and joint presentations at scientific conferences. As the commissioners
review the submitted information in light of accepted scientific knowledge, having the data and
analysis accepted by the international scientific community prior to a submission makes good sense.

What accounts for the high level of cooperation in the delineation of Arctic ECSs? Three sets
of factors help answer the question. First, scientists have a long history of cooperating in the Arctic
and delineating the continental shelf has been largely a scientific endeavor. Secondly, Arctic coun-
tries have a mutual interest in cooperating and the need to do so is well recognized, as evidenced
by the formal bilateral and multilateral agreements to cooperate and ensure peaceful relations, the
sharing of information at the meetings of the Arctic coastal states, the many joint surveys, the col-
laborative analysis of data, and the joint presentations and publications. Collaboration makes good
sense in light of the exorbitant costs. In 2007, Denmark and Canada engaged the escort services of
the world’s most powerful nuclear icebreaker, Russia’s 50 Let POBEDY (50 Years of Victory), at a
cost of $60,000 a day.” The limited number of experts able to undertake the work, and the logis-
tical difficulties of Arctic surveys provide additional incentives for cooperation. Joint operations
reduce the number of data collection missions, which, in turn, lessens the environmental impact
of the testing. Working together, officials from cooperating countries can share information and
learn from each other, which will enhance the quality of the submissions. Each country’s case will
be stronger if they agree on the scientific data, and the Commission’s task will be easier if there is
consistency in the data submitted and agreement on them. Collaboration helps to legitimize the
findings when they are presented to the Commission on the Limits of the Continental Shelf.

Thirdly, there is little immediate pressure to develop resources on the ECS. While the long-term
potential for exploiting natural resources beyond 200 nautical miles may be considerable, expect-
ations of great riches need to be tempered for several reasons. The greatest potential is on land and
within the exclusive economic zones. According to the US Geological Survey, Arctic deposits com-
prise some 22% of the world’s undiscovered, technically recoverable hydrocarbon resources, and
84% of them are located offshore;*® however, 95% of these resources are found within the exclusive
economic zones of Arctic countries,” particularly Russia, rather than on the ECS. What resources
do exist beyond 200 nautical miles will be difficult and exorbitantly expensive to develop. Exploring
for offshore resources, extracting them, and transporting them to distant Southern markets, with
short seasons, challenging climatic conditions, and high insurance premiums, would be a logistical
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nightmare involving enormous monetary costs and environmental risks. As a general rule, the deep-
er the water, the more difficult and expensive the extraction, and Arctic waters can be very deep,
as exemplified by the eastern Canada Basin, whose depth is around 3,800 metres. Oil rigs are very
expensive to build, let alone to transport to Arctic waters, and the drilling season lasts only three
to four months in the summer.* Highly specialized seismic and drilling technologies are required
to operate in Arctic waters where icebergs abound, storms are frequent and violent, and powerful
currents are prevalent. Global warming causes glaciers to calve, sea ice to become more mobile, and
weather to be less predictable and more extreme, all of which increase the risks of damage to rigs
and shipping accidents. When accidents occur, expenditures soar. After the tanker Exxon Valdez
ran aground off Alaska in 1989, spilling 257,000 barrels of oil, Exxon was forced to pay US$2.5
billion for the cleanup.*' In 2010, it took three months to stop the oil spill in the Gulf of Mexico,
where in spite of “thousands of highly skilled workers, scores of specialized vessels and several near-
by ports and staging areas, a gusher of unstoppable oil spewed nearly five million barrels of oil for
87 days until it was plugged in a multibillion-dollar effort.”#* Cleaning up the devastation caused
by that massive spill continues to this day. An oil spill in Arctic waters would be more catastrophic
because of the fragile Arctic ecosystem. It would also be much harder to address because of a myriad
of problems: remoteness, ice-clogged channels, winter darkness, high waves that disperse oil and
impede the recovery work by skimmers, and ice fog that prevents aircraft from spraying disper-
sants. Furthermore, oil trapped in or under the ice is less susceptible to bacterial degradation. Since
the 2010 Deepwater Horizon spill in the Gulf of Mexico, environmental safeguards have been
strengthened for offshore operators, resulting in additional expenses related to emergency response
and containment. All these factors make offshore oil and gas exploitation extremely risky and costly.
The expenses and logistical problems would be infinitely greater in an Arctic context than they are
in open waters closer to shore.

Oil and gas from Canada’s Arctic ECS cannot compete with more accessible southerly sources,
such as the Alberta oil sands and the shale gas deposits in the US. Oil and gas companies have been
scaling back on their investments in Arctic territorial seas and exclusive economic zones,” where
the logistics, costs and risks would be far less daunting than they would be beyond 200 nautical
miles. After spending US$7 billion on offshore exploration in the Beaufort and Chukchi Seas,
Royal Dutch Shell announced in September 2015 that it would end exploration off Alaska’s coast
“for the foreseeable future” because the amounts of oil and gas found were inadequate, especially
in light of the huge risks and the drop in petroleum prices.* In December 2014, Chevron Canada
announced that its Arctic drilling plans were being placed on hold “indefinitely” because of “the
level of economic uncertainty.”® The private sector’s dwindling enthusiasm for Arctic exploration
was reinforced on December 20, 2016, when President Obama and Prime Minister Trudeau issued
a joint statement banning offshore oil and gas development in the Arctic.* The president used an
obscure provision in his country’s 1953 Outer Continental Shelf Lands Act to ban offshore oil and
gas drilling in US waters in the Chukchi and Beaufort seas indefinitely. The prime minister declared
a five-year moratorium on granting new licences in Arctic waters, which will be reviewed, consid-
ering climate and marine science, at the end of the period. It remains to be seen what will happen
when Canada conducts its review. President Obama’s move may be challenged in the US courts or
rescinded by President Trump.

In short, the costs of resource exploitation in polar regions beyond 200 nautical miles are ex-
pected to far outweigh the returns; hence, oil and gas development on the Arctic ECS will not be
economically viable in the foreseeable future. There are still many resources to develop on Canada’s
mainland, where the risks and logistical problems are less daunting; thus, there is not much interest
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in resource development on the islands of the Arctic Archipelago, let alone on the seabed within the
exclusive economic zone, and even less interest in resource exploitation on the continental margin
beyond two hundred nautical miles.

Nonetheless, land-based deposits are finite, and worldwide demand for oil and gas is expected to
rise in the next twenty years.*” The Canadian Polar Commission’s report points out that “long-term
demand for energy, metals and precious gems accompanied by shrinking global reserves will con-
tinue to gradually shift competitive advantage to the region’s high cost deposits prompting future
growth of the North’s non-renewable resource sector.”* Thus, there may come a day when techno-
logical innovation and worldwide demand will make such exploitation politically and economically
desirable, but there is no immediate pressure for such development.

The lack of immediate pressure for resources development, the strong incentives for bilateral
and multilateral collaboration, and the well-established patterns of scientific cooperation have all
contributed to making the delineation of Arctic ECSs peaceful, orderly, and notable for the high
levels of cooperation engendered. Can the same be said of future efforts to resolve overlaps in the
ECSs of Canada and its Arctic neighbours?

Just as there may be overlaps in the exclusive economic zones between adjacent or opposing
states, as exemplified by the ongoing maritime boundary dispute between Canada and the US in
the Beaufort Sea, there will be overlaps in the ECSs of Canada and its neighbours. Canada, Den-
mark, and the Russian Federation either have or are expected to include sections of the Lomonosov
Ridge in their respective submissions, although, until Canada actually makes its submission, the
extent to which they are claiming the same seabed will not be fully known. Likewise, there are likely
to be overlaps between the US and Canadian ECSs in the Canada Basin.

The Commission is a technical body responsible for making recommendations pertaining to the
outer limits of the continental shelf. It was never intended to be a court of law and it has no man-
date to resolve overlapping maritime boundaries.” Responsibility for resolving overlapping claims
rests with the countries involved—another example of deference to state sovereignty.*® Past experi-
ence has shown that resolving maritime boundary disputes can be difficult and protracted. In the
1970s, Canadian and US negotiators worked for years to reach an agreement on fishing rights in
the Gulf of Maine, only to have the settlement rejected in the US Senate. The maritime boundary
dispute was then referred to the International Court of Justice, which issued its judgment in 1984.!
The Canada-US boundary dispute in the Beaufort Sea has dragged on for years and it is definitely
an irritant in bilateral relations.’> These examples indicate that resolving disputes over maritime
boundaries can be difficult and time consuming; however, political and legal channels have been
used in the past and they will be used in the future, as evidenced by the 2010 agreement between
the Russian Federation and Norway, ending their bitter maritime boundary dispute of some 40
years in the Barents Sea. Their agreement serves as an encouraging example of maritime boundary
dispute settlement, involving interests important to both parties (petroleum resources and fish) and
a significant power imbalance between the two countries. Neither the Soviet Union nor the Russian
Federation that succeeded it resorted to its vastly superior military might to take control of the area.
Instead, the slow process of negotiation ultimately resulted in pacific settlement.

Conclusion

In contrast to alarmist media headlines and scholarly findings pertaining to resource wars in
other parts of the world, the process of delineating Arctic ECSs has been marked by exemplary
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bilateral and multilateral cooperation among Arctic countries. There is no need to resort to military
solutions as there is a regime in place and its rules are being respected. Indigenous communities were
consulted about the ECS surveys. In turn, they contributed valuable Arctic knowledge and expertise
as well as some personnel. Yet, overall, their involvement was pretty minimal, and the Inuit concept
of pan-Arctic sovereignty never received serious consideration. State sovereignty remains the cardinal
principle underlying international relations, generally, and the ECS regime, in particular.
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CHAPTER 6

CHINA’S UNFOLDING ARCTIC STRATEGY:

THREATENING OR OPPORTUNISTIC?

BY FREDERIC LASSERRE, OLGA V. ALEXEEVA
AND LINYAN HUANG

Abstract

Rapid climatic changes in the Arctic—the fast melting of permafrost, the decline of glaciers,
the melting of sea ice—have created perceived strategic and economic opportunities for the littoral
states, but have also attracted the attention of states beyond the region. China, for example, without
direct access to the Arctic, displays an interest in Arctic research, natural resources, and shipping
potential. However, its diplomatic, economic, political and scientific efforts in this region arouse
negative reactions among Western media. The media often draw up a portrait of an ambitious and
arrogant China, ready to push aside the sovereignty of the Arctic countries to defend Chinese inter-
ests in the Arctic. From this perspective, it seems relevant to analyse China’s activities in the region
and try to assess Beijing’s strategy in the Arctic, which seems more driven by opportunism than by
a long-term desire to challenge the littoral states’ sovereignty.

The commercial and strategic implications of climate change and the melting of the sea ice
in the Arctic have drawn attention not only of Arctic states but also of some other countries that
have no territorial access to the region, such as China and Japan. The growing Chinese interest in
the Arctic appears to be a rather recent phenomenon.' There have been many publications and
considerable speculation on that topic, resulting in the construction of an image of a potentially
threatening China, which is often described as being very interested in both Arctic mineral resour-
ces and the opening of Arctic shipping routes. In addition, China increasingly describes itself as a

“near-Arctic” [3£4tRER state,” as if actempting to legitimize its growing interest in the region. But
in this characterization, there is a hint of a perceived threat, as commentators are often stressing that
China’s appetite may lead Beijing into considering the Northwest Passage as an international strait,
and Arctic resources as up for grabs. Thus, the intensified interest of the world community towards
the Arctic and towards China’s growing presence in this region have raised several questions. What
does China’s interest in the Arctic denote regarding its long-term goals? What is the scale of China’s
polar research and collaboration? What is the official position of the Chinese government towards
the Arctic? What strategy has Beijing developed regarding Arctic issues—of sovereignty of Arctic
states, the exploitation of natural resources, and the development of new navigation passages? In
fact, after lengthy speculations, China eventually published its Arctic policy in January 2018, but
does not wish to, nor does it represent a threat to claims put forward by Arctic coastal states.

China’s Longstanding Scientific Interest in Polar Regions

Chinas political interest in the Arctic seems to be relatively recent, but actually goes back to the
1980s, with science programmes. The report of the Stockholm International Peace and Research
Institute (SIPRI)—China Prepares for an Ice-Free Arctic—was one of the first research publications
to draw international attention to the increasing presence of China. The report analysed Chinese
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activities in the Arctic, as well as the evolution of Beijing’s official line regarding energy and trade
issues of the region.? Since then, China has been the focus of many mass-media reports and aca-
demic publications analysing Beijing’s aspirations to become one of the main actors in resource
management and in the debate regarding the governance of the Arctic.’

What is China’s scientific production regarding the Arctic?

China’s Arctic research programme officially started in 1989 with the creation of the Polar
Research Institute of China (PRIC) in Shanghai.® According to the principal Chinese database
Wanfang Data | 575 83& — wanfang shuju), initial research on the Arctic was conducted in the late
1980s. In 1988, the Chinese Academy of Sciences also launched Beiji yanjiu [ALARFRZE], or the
Chinese Journal of Polar Research, a new quarterly journal dedicated entirely to issues regarding the
Arctic and Antarctic.

Since the late 1980s, different Chinese journals have published hundreds of articles on the
Arctic written by Chinese researchers in all fields of specialization. Most of them deal with topics
related to exact sciences, such as problems linked to global warming in the Arctic, and the impact
of global warming on temperature variations and rainfall in China.” We searched the Wanfang Data
and identified 10,262 different entries including the word “Arctic™ in the title, of which 9,692
articles were published by about a hundred Chinese journals between 1988 and 2017. The other
entries are academic works, such as masters and doctorates theses defended during the same time
(330), and conference proceedings (240). Most of these publications (21% of all) are dedicated to
a broad range of subjects relating to Earth sciences (climatology, oceanography, geology, astronomy
and geophysics),” while others deal with issues regarding education (15%), the economy (7%),
biodiversity (6%), industry and technology (6%), politics and law (5%), agriculture (5%) and the
environment (3%). Finally, several articles are devoted to topics related to history, culture, art and
languages spoken in the different regions and countries of the Arctic (13%).

Since 2007, the number of publications that deal with issues specific to social sciences has in-
creased: questions regarding sovereignty in the Arctic, analysis of the circumpolar countries’ Arctic
policy, the place of the Arctic in China’s future economic and geostrategic development, etc.!® We
found 258 documents (208 articles, 46 doctorate and masters’ theses, as well as 4 conference pro-
ceedings) published between 2006 and 2017, most having been published between 2012 and 2017,
dealing with the place of the Arctic in international relations (53%), geopolitical or economic issues
(6%), and the legal aspects of the matter, with most regarding questions of international law (41%).
To our knowledge, the questions were raised for the first time in 2006 in an article'' on Canada’s
Arctic strategy. In 2007, Wang investigated political rivalries and sovereignty issues in the Arctic.
In 2008, Liu analysed Russia’s strategy in the Arctic and Ren and Li again brought up questions of
sovereignty. Since 2009, many articles on political issues in the Arctic or those underlying China’s
interests in the area have been published.

China’s interest in the Arctic appeared to be the focal point of Chinese academic discussions and
for a while was tackled with little restraint and caution.'? Some Chinese scientists have asked the
government to change its neutral position by becoming more involved in the process of delimiting
sovereignty areas in the Arctic and dividing the resources, maybe even promoting the idea that
Arctic resources should be considered as part of the heritage of humanity."? This position has been
taken up by the press,' but it has never been specified on which legal basis this policy might be
pursued. Jia Yu," researcher at the Institute for Ocean Development Strategy of the State Oceanic
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Administration (SOA), or Cheng Baozhi,'® from the Shanghai Institute of International Studies
(SIIS), uphold that the extension of continental shelves beyond the limits of exclusive economic
zones should be limited, and the maritime space beyond these limits should fall within the heritage
of humanity. Through these semi-official publications, Beijing seems to challenge sotto voce the
notion of extended continental shelf as applied in the Arctic.

Those opinions, sometimes very different from Beijing’s official position, are published not only
by conventional academic journals but also by official Chinese periodicals that never publish con-
tent or opinions not authorized beforehand. The existence of such publications within the general
trend of rising nationalism in China is difficult to interpret. It could be a sign of Beijing’s will to
convince the population of the importance of Arctic issues for the country’s socio-economic future
and the necessity for China to become a more active player in this area of the world, or to let the
population express this nationalism to divert the attention of public opinion without intentionally
intervening (as hinted by Godement)"”. However, it would be wrong to think that all Chinese
scientific articles actively promote China’s interests in the Arctic. Liu and Yang or Mei and Wang
take a very moderate line, and after 2014, it seems that Chinese papers toned down their criticism
of China merely acting as an observer.”® It would be hard to see a challenge of international law in
the Chinese government’s position. Beyond the official recognition of sovereign rights of coastal
states when the country was admitted as an observer on the Arctic Council, China does not seem
to entertain revisionist ideas regarding the Arctic when one analyses its standpoints and official
statements,'® a fact confirmed in China’s Arctic Policy, published in 2018.

Deployment of field research tools

China’s interest in the Arctic is reflected not only in academic publications but also in the
field through scientific exploration. In 1992, before the possibility of opening the Arctic routes
was abundantly discussed, Beijing organized its first five-year scientific research programme in the
Arctic Ocean in cooperation with the German universities of Kiel and Bremen. This project was fol-
lowed by the admission of China into international organizations with missions to lead cooperative
Arctic research, such as the International Arctic Science Committee (IASC) and the Pacific Arctic

Group (PAG).”®

The acquisition of a Polar Class 5 icebreaker in Ukraine in 1994, christened Xuelong [ or
Snow Dragon), allowed the Chinese to develop an independent polar research programme and lead
several scientific expeditions to the Arctic and Antarctic. Research coordinated by the national
agency—Chinese Arctic and Antarctic Administration (CAA)—grew to reach a very large scale. A
second icebreaker, the Xuelong 2, was undertaken in 2016, launched in 2018 and should be oper-
ational in 2019.?! Besides its 34 expeditions to the Antarctic, by early 2018, China prepared and
led 9 expeditions to the Arctic (1999, 2003, 2008, 2010, 2012, 2014, 2016, 2017 and 2018, with
the 2017 expedition implying an authorized transit of the Chinese icebreaker Xuelong across the
Northwest Passage) and founded its first station, Yellow River [#if]- Huanghe], in Ny—Alesund in
the archipelago of Svalbard (Norway). It thus completed a polar-station network along with four
stations in Antarctica (Great Wall, established in 1985, Zhongshan, established in 1989, Kun-
lun, since 2009, and Taishan, since 2014). A fifth station is set to be built in the Ross Sea region
(Xinhua, in 2017). In China, it is research in Antarctica and not in the Arctic that receives most of
the polar research budget (almost 80%),” mainly because according to the Antarctic Treaty (1959),
Beijing does not need any authorization to develop bases and research programmes in Antarc-
tica.? It would be inaccurate to surmise that from the establishment of polar programmes in 1981,
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Chinese research agencies have considered Antarctica as a step towards the Arctic. Nothing in the
literature could lead to such a conclusion. China’s research programme in the Arctic is dedicated pri-
marily to the study of interactions between the Arctic icy ocean, maritime ices, and the atmosphere
to gain a better understanding of the influence of abnormal climatic changes in the North Pole on
China’s climate.? The expeditions of the research icebreaker Xuelong, which take place almost exclu-
sively in the Eurasian portion of the Arctic—rarely in the Chukchi Sea or Beaufort Sea, and rarely in
or around the Canadian Arctic Archipelago or Greenland—seem to confirm the accentuated interest
in Arctic oceanographic research linked to climatic mechanisms affecting Northeast Asia.

Such research tools translate to an actual scientific interest, but also give Beijing the possibility
of greater presence in the field, structuring a true research diplomacy in Antarctica, where China
is considerably more active than in the Arctic.”® Polar missions allow China to better understand
Arctic navigation and technological difficulties related to it. They also help China to establish all
the scientific procedures necessary for working in polar conditions.?® Some analysts would say that
China is only one step away from reducing the Arctic scientific policy to a mere political instru-
ment.” They highlight the fact that research results are poor, considering the funds invested, and
that China’s oil and gas interests are in the Siberian sector of the Arctic. Drawing such a parallel
might be tempting, but one should refrain from a hasty interpretation of China’s scientific Arctic
programmes, and especially of China’s interest in the Canadian Arctic. On the one hand, the Polar
Research Institute seriously considered a campaign project in the Canadian Arctic in 2013, sus-
pended later until the summer of 2017. On the other hand, while shipping and oil and gas cooper-
ation projects are all located in the Russian Arctic (except one off the Icelandic coast), China’s
mining projects are all in the Canadian and Greenlandic Arctic.

An aggressive Chinese diplomacy in the Arctic?

Silence on China’s official position

Despite China’s growing interest in the Arctic, particularly in science, but also increasingly at
the diplomatic and economic levels, there was no formal strategy guiding the actions and state-
ments of the Chinese government about this region and its potential (energy, maritime, economic,
scientific, military, etc.) until the White Paper on China’s Arctic Policy was published in 2018.% Bei-
jing strongly denies the existence of such a strategy and highlights the foremost scientific nature of
its interest in the Arctic,® although it readily acknowledges that it nurtures interests in the region.'

The statements of officials used to be conservative and would deal mainly with climate change
and environmental questions.*? Changes in atmospheric circulation from the Arctic seem to be the
main cause of significant weather changes observed in China in recent years, including decreased
precipitation in Northern China. Thus, the Arctic region is directly linked to the security of the
socio-economic development of China, and the reason underlying the interest of the Chinese gov-
ernment in gaining a better understanding of climate mechanisms in this region.?> However, the
People’s Republic of China (PRC) officials also emphasize that most Arctic issues are “regional” and
not just “national,” a point stressed in the very foreword of the 2018 China’s Arctic Policy: “The
Arctic situation now goes beyond its original inter-Arctic States or regional nature, having a vital
bearing on the interests of States outside the region and the interests of the international commun-
ity as a whole.” Therefore, by simple virtue of their geographical location, the Northeast Asian
states and the European Union (EU) would have a legitimate right to participate in the debates on
Arctic affairs and to play an active role in the regional cooperation initiatives.
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As for the issues of sovereignty in the Arctic and the exploitation of natural resources in the re-
gion, reports from Beijing are rare and remain vague. For a long time now, the Chinese government
has cast doubt about its interest in these Arctic resources: “Since there is no reliable information
on oil and gas reserves in the Arctic, China is interested only in climate changes in this region.
Before formulating any policy on this issue, we must first gather information on the mineral and
petroleum potential [of the Arctic],” stated Xu Shijie, director of the policy division of the Chinese
Arctic and Antarctic Administration,*® leaving doubts as to how China would react if large fields
were discovered.

>

China’s government had neither recognized nor denied sovereign rights claimed by the Arctic
states founded on the United Nations Convention on the Law of the Sea (UNCLOS 1982, ef-
fective in 1994). China ratified UNCLOS in 1996 and, therefore, officially supports it. However,
considering Chinese policy in the South China Sea, an abundant literature beyond the scope of this
paper tackles the issue of how China understands the provisions of the Convention. China is taking
refuge behind a cautious wait-and-see policy formulated to maintain much speculation as to its real
intentions: “China takes note of the exclusive economic zones and extended continental shelves
of the countries bordering the Arctic, particularly because these continental shelves have yet to be
defined. China considers ... the indeterminate nature of the legal positions of the maritime areas of
the Arctic region,” said Hu Zhengyue, Assistant Minister of Foreign Affairs, in 2009, in Svalbard.?”

These disputes have been analysed by many Chinese authors, who generally conclude that the
international community should follow the UNCLOS recommendations, although some say that ex-
tended continental shelves claimed by the countries bordering the Arctic should remain open to all;*®
that is, they should remain part of what UNCLOS calls the “Zone.” Rear-Admiral Yin Zhuo is often
cited, having stated that “the Arctic belongs to all nations around the world and no state has sover-
eignty over it.”? We do not know what maritime areas the Rear-Admiral was referring to, or whether
his radical remarks, certainly relayed by the China News Service, are endorsed by the government.

However, this position, if it were to become the official policy of China, is surprising because it
could harm Chinese interests in the South and East China Seas. It would be difficult for Beijing,
which for years has been seeking to have its maritime claims recognized, to justify the extension of
Chinese maritime areas, but deny this right to the Arctic states. Similarly, several Canadian analysts
fear that China could challenge the sovereignty claimed by Canada over the Northwest Passage.
However, if Beijing denied the status of the internal waters claimed by Ottawa over the Passage, it
would be difficult for China to defend a very similar claim on the Qiongzhou Strait.®* In fact, as
early as March 2013, during a meeting between Canadian researchers (including E Lasserre), rep-
resentatives of the Canadian Embassy, Chinese researchers, and officials from the PRIC, the official
Chinese scientific leaders stressed that China intended to seek permission to transit through the
Northwest Passage for their research icebreaker, thus implicitly recognizing the Canadian position.
In addition, the Chinese government did abide by Canadian regulatory procedures during the jour-
ney of the icebreaker Xuelong in Tuktoyaktuk (Canada) in 1999, and Russian procedures during
the transit of the Northeast Passage in 2012.%

It was only in May 2013, following the admission of China as an observer to the Arctic Council,
that Beijing dispelled any ambiguity when Hong Lei, spokesperson of Chinese Ministry of Foreign
Affairs, asserted that “China recognizes the sovereignty, sovereign rights and jurisdiction of Arctic
countries in the Arctic region.”* However, the recognition of “the sovereignty, sovereign rights and
jurisdiction™ of Arctic states was a mandatory prerequisite to becoming an observer since the adop-
tion of Nuuk criteria in 2011. This recognition was again asserted in Chinas Arctic Policy in 2018.

DEFENDING I 81
CANADIAN SOVEREIGNTY



CHAPTER 6 CHINA'S UNFOLDING ARCTIC STRATEGY: THREATENING OR OPPORTUNISTIC?

Active Chinese diplomacy directed at the European Arctic

In addition to and parallel to its scientific activities, the Chinese government has also developed
numerous political and economic partnerships with Arctic countries such as Denmark, Iceland,
Sweden and Finland.® In the wake of the financial crisis that hit Iceland in 2008, the former
President of Iceland, Olafur Ragnar Grimsson (1996-2016) visited Beijing five times during the
crisis, and considered China’s financial support to be invaluable. In return for it, President Grimson
promoted Iceland as a potential logistics centre in the Arctic. China now occupies an important
place in Iceland’s economic life.*

During the official visit of Chinese Premier Wen Jiabao to Reykjavik in April 2012, China
signed six cooperative agreements with Iceland in the fields of energy, science and technology,
thus confirming the partnership drafted in 2010. In April 2013, Iceland and China signed a free-
trade agreement. At the same time, Iceland’s confirmation of its support of the candidacy of China
as an observer in the Arctic Council®
2013. Analysts have repeatedly stated that China has the largest embassy in Reykjavik,* which is

correct in terms of building size but certainly not with respect to the number of nationals on staff.

contributed to China’s accession to observer status in May

As of December 31, 2014, the Chinese Embassy had seven Chinese employees, the same number as
Mexico, Germany and France. However, the Indian and Japanese embassies each had eight, Singa-
pore 11; Russia 13, and the United States (US) 14.% Therefore, one cannot affirm that the Chinese
delegation dominates the Icelandic diplomatic landscape.

The Chinese government has also developed many political and economic partnerships with
Arctic countries, Norway (2001) and Denmark (2010) in particular. In May 2010, Denmark host-
ed the first delegation of Chinese traders and investors who signed contracts and letters of intent
in the fields of energy, green economy, and agriculture and food security, for a total estimated value
in excess of US$740 million.>' According to Norwegian academics, the outlook of Asian countries’
engagement in the Arctic will increase slowly but steadily, mainly in shipping and oil fields.

The signed agreements focus primarily on the development of cooperation in the fields of re-
search on Arctic navigation, exploitation of natural resources, and joint scientific research, but also
on the support of China’s application to the Arctic Council. In fact, since 2008, China applied as
a permanent observer to the Council, a position that would not confer any decisional leverage,
but would give China a voice in this regional intergovernmental forum that promotes cooperation
and consultation between the Arctic countries.” After failing to obtain this status in 2009, China
renewed its request and was admitted in May 2013. On May 15, 2013, the Chinese Ministry of
Foreign Affairs was quick to state that it recognized the sovereignty of states bordering the Arctic,
simultaneously dispelling many suspicions about China’s long-term intentions.

The question of the participation of China as an observer seemed to be a major issue for Chinese
diplomacy in the Arctic, not for the purpose of altering the governance of the region—the Arctic
Council makes few binding decisions for members, and observers are not entitled to vote—but simply
to make the voice of Beijing heard regarding the exploitation of resources, the navigation system, and
the implementation of UNCLOS. At the same time, China’s presence in the Arctic Council helps
Beijing legitimate its active interest in the Arctic region. For instance, while participating in the debate
on Artic governance, Chinese delegates constantly used terms such as “countries of Central Arctic” or
“countries close to the Artic,” which include, according to Beijing, the PRC.® The promotion of such
terms, which are slowly entering the international vocabulary used in research and public debates on
various Arctic topics, could strengthen China’s position as one of the major actors in the region.
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Economic Interests for China?

It appears that China’s behaviour in the Arctic hints that its strategy is opportunistic: Beijing
seems keen to develop access to resources and to commercial routes, realizing that the Arctic repre-
sents only one among numerous market possibilities. This is consistent with the fact that Chinese
companies may also, especially in the mining sector, be developing their autonomous economic
strategies without being directed by the Chinese government, a point also apparent regarding the
relatively poor interest for Arctic shipping among Chinese shipping firms, except for a few govern-
ment-owned corporations like COSCO.>*

An interest in mining taking shape

China is not only interested in the Arctic Council. In Denmark, Beijing stressed the substantial
mining potential of Greenland. Considerable Chinese capital was invested by Xinye Mining in
London Mining, a British firm slated to exploit a very important iron mine in Isua in 2015. The
firm went bankrupt in October 2014, but General Nice, one of China’s largest coal and iron ore
importers, took over the Isua mine project in January 2015.

In Canada, the Chinese company WISCO (Wuhan Iron and Steel Co.) is considering ex-
ploiting a major iron deposit at Lac Otelnuk (Nunavik, QC). In January 2010, the mining firm
Jilin Jien Nickel, one of the most important Chinese nickel producers, acquired Canadian Roy-
alties Inc., and invested nearly US$800 million to exploit a nickel deposit located near Kangiqsu-
juaq, an Inuit community also in Nunavik (Investissement Québec 2011). The company MMG is
planning to open two major zinc and copper mines near Coronation Gulf in mainland Nunavut
(Izok Lake and High Lake).?> In 2008, Jinduicheng Molybdenum Group acquired the Canadian
company, Yukon Zinc. Since 2009, Jiangxi Zhongrun Mining and Jiangxi Mining Union have been
exploring copper and gold deposits in South Greenland following the acquisition of the British com-
pany, Nordic Mining.”® In most other cases, Chinese mining interests are limited to a participation in
the share capital of firms, for the most part Canadian, that develop projects often related to iron ore.

Many of these projects were questioned because of the drop in iron ore prices in the fall of
2014. The bankruptcy of London Mining highlighted the fact that for all firms, including the Chi-
nese, the Arctic remains a very expensive area in which to exploit a mineral deposit. However, for
most projects, Chinese companies have sought an industrial partner and advanced their interests
according to the rules of the market. Although Asian countries do invest in the natural resources
of both Asia and the Arctic, the amount of investment in the Arctic is minimal when compared to
worldwide investment,”” even in the mining sector.®

The exploitation of hydrocarbons: an expensive dream?

At the heart of the widely publicized coverage of the exploration of Arctic mineral and energy
resources is the question of the extent of oil and gas deposits. The media have largely reflected the
idea that the region would contain huge deposits. The 2000 report of the United States Geological
Service (USGS) has often been misquoted to make it state that the Arctic contains about 25% of
oil reserves to be discovered, but the 2000 study addressed not only the Arctic but also boreal re-
gions. A more specific and rigorous study published by the USGS in May 2008 estimated the Arctic
hydrocarbon reserves (i.e., north of the Arctic circle) at some 90 billion barrels of oil, 47,261 billion
cubic metres of natural gas, and 44 billion barrels of gas condensate, namely 29% of the gas deposits
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to be discovered and 10% of the oil deposits®—a significant decline since the first report of 2000!
Even these revised figures from the USGS fail to win unanimous support. For example, Paul Na-
deau of the Norwegian company StatoilHydro has stated the USGS’ estimates are 2 to 4 times too
optimistic. “We believe that their figures are too high. This does not matter for the oil companies
but could mislead governments.”® A study published in 2012 reports reserves in the Arctic and the
former Soviet Union of around 66 billion barrels of oil, of which 43% (28.4 billion. barrels) are in
the Arctic, and about 60,100 billion cubic metres of natural gas, of which at least 58% would be in
the Arctic (34,860 billion cubic metres of natural gas).®’ Over time and the accumulation of more
accurate data, estimates on the extent of Arctic deposits are growing smaller.

The discovery of deposits in Northern Alaska and in the Barents and Kara seas raises the question
of product delivery to consumer markets. The Arctic dimension, also at the heart of Sino-Russian
relations, is addressed as part of broader discussions on a strategic and energy partnership between
the two countries. It appears that despite the mistrust that can colour bilateral relations, Russia in-
tends to take advantage of China’s economic interest in the Arctic as China becomes a major buyer of
Russian oil and gas.® Since the 1990s, the economies of China and Russia have become increasingly
complementary. The Sino-Russian strategic partnership provides for cooperation in several fields of
economic development and includes “Arctic scientific cooperation.” As a result, China and Russia
have conducted several joint scientific research programmes to address technical and technological
problems in the construction of gas and oil pipelines in Arctic and sub-Arctic conditions.*

Moscow, which controls the Northeast Passage and would like to accelerate the exploitation of
natural resources in its own Arctic zone, sees China as a potential user of the Northern Sea Route
(NSR)® and a potential provider of the capital needed to support its development.® However, the
exploitation of these resources in an Arctic environment requires highly advanced technological
expertise and specific equipment (adapted drilling platforms) that China does not have and that
Russia poorly masters.®® This was evidenced by frequent delays and cost overruns occurring before
the commissioning of the Prirazlomnoye oil field in the Pechora Sea in December 2013 (ten years
late), and by the indefinite postponing in August 2012 of the Shtokman gas field in the Barents Sea.
The decline of current hydrocarbon prices would tend to indicate that such setbacks and postpone-
ments will not be reversed in the short term. For Beijing, gaining access requires investments in
research, development and expertise totalling billions of dollars over several years, thus highlighting
the relevance of joint ventures.®’

These technical difficulties in the exploitation of hydrocarbons, and the high cost of activities in
the Arctic in general, have pushed Russia to seek partners abroad, especially in China, to facilitate
the current exploitation of terrestrial deposits. Recent Western sanctions consequential to the con-
flict in Ukraine in the summer of 2014 reinforce Moscow’s overtures to China, but also to India and
Vietnam. The Sino-Russian strategic partnership was recently reaffirmed, confirming that Russia
needs partners to finance the costly exploitation of Arctic resources. Three Chinese companies have
offered to provide capital as well as the necessary workforce: China National Petroleum Corpora-
tion (CNPC), China National Offshore Oil Corporation (CNOOC), and China Petroleum and
Chemical Corporation (Sinopec). As early as 2009, an agreement was signed between CNPC and
Transneft and Rosneft, with the Chinese company providing long-term loans of US$25 billion for
the construction of the Eastern Siberia-Pacific Ocean (ESPO) pipeline. A major new agreement was
signed in June 2013, whereby CNPC acquired 20% of gas projects from Novatek. A memorandum
signed in October 2013 between Sinopec and Sibneft provides for the annual supply of 100 mil-
lion tons of Russian oil to China. This 10-year agreement would make China the largest buyer of
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Russian oil in the world. Most of the oil and gas that Russia plans to extract from Arctic deposits
is intended for the Asian market, and China in particular. In November 2014, Russia granted a gas
exploration license to the Chinese company CNOOC,® which had already concluded a similar
agreement with Iceland in March 2014.%

Facing difliculties in acquiring drilling technology in the Arctic for Russia and even more so
for China, major costs related to the development of Arctic resources, and the technical embargo
imposed since March 2014 by the West following the war in Ukraine, China will probably be more
interested in buying oil extracted under purchase agreements or joint ventures rather than trying
to purchase operating sites by itself. However, China has capital and may wish to use this leverage
to partner with Russia for the development of projects. Russia needs the Chinese partnership too
much to forego its support, at the risk of developing a real dependence on the Chinese market and
capital. Because of this geopolitical situation, in October 2014, a major agreement worth US$400
billion was signed between Gazprom and CNPC for the annual delivery of 38 billion cubic metres
of Siberian gas to China over 30 years (2018-48).”° Despite the impressive cost of the contract,
Russia must finance the major part of the infrastructure related to the project, which requires the
total investment of US$70 billion. The PRC has agreed to provide only US$25 billion; the rest of
this sum is to be secured by Russia. Given the price structure, Gazprom is unlikely to make much
profit from the deal.”

Chinese companies are not limited to cooperation with Russia: CNOOC signed a cooperation
agreement with Icelandic companies Petoro and Eykon Energy in November 2013 for the exploration
of the Dreki sector on the Icelandic continental shelf. As is the case with mining activities, Chinese
oil companies reveal their interest by signing partnership agreements in legal and market frameworks
in areas that they target. There is no attempt at intimidation, contrary to the echoes of some media.

Furthermore, since 2011, the discovery of significant gas deposits and oil shale in China has
greatly increased local hydrocarbon reserves. But these deposits are expensive to extract and pose
serious environmental issues, especially owing to the large volumes of water necessary for their
operation in a very arid environment. Will these findings dampen China’s interest in Arctic hydro-
carbons? This question remains open to debate. However, since the stunning fall of oil prices in
2014, China is concentrating its efforts on exploiting the low prices while temporarily putting on
hold more costly and uncertain investments in hydrocarbons. The future evolution of the world’s
oil prices will certainly have some influence on the degree of Chinese involvement in the inter-
national relations in the Arctic.”

Navigation in the Arctic

In Chinese academic literature, as well as in reflections on the reasons behind China’s interest
in the Arctic, navigation is a key element. Whether it is for the West or the Chinese, the potential
opening of shorter maritime routes between Asia and the Atlantic Ocean would be of great interest
to China. Executive director of PRIC, Yang Huigen, estimated that by 2020, between 5% and 15%
of China’s international trade would pass through the NSR (the business name for the segment of
the Northeast Passage between the Kara Strait and the Bering Strait), north of Siberia.”

Trial journeys have been carried out, mainly with the transportation of raw materials exploited
in the Arctic region. The first attempt to transport Russian hydrocarbons to China using the NSR
was made in August 2010, when the tanker Baltica delivered natural-gas condensate from Mur-
mansk to Ningbo in China’s Zhejiang province.
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This first actempt was followed in November 2010, by the signing of an agreement on long-
term cooperation in Arctic navigation for the development of the NSR between Sovcomflot, a
Russian maritime transport company, and CNPC. This agreement underlines the fact that China
does not contest the sovereignty claimed by Moscow over the internal waters of the Russian Arctic
archipelagos. Consequently, it would be difficult for China to challenge Canada’s claim, which is
very similar to Russia’s.
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Figure 1. Potential sea routes through the Arctic.

Department of

In addition to the conventions already established, this agreement determines the conditions of
joint use of the potential Northeast Passage, whether for transiting or transporting hydrocarbons
from the Arctic oil and gas deposits, underlining the mutual interest in this route. Moscow sees in it
the potential development of a lucrative partnership, while Beijing sees a fast route to ship the raw
materials that China needs. Since 1991, Moscow has been promoting the NSR as an international
sea route. In 2011 and 2012, several bulk carriers transported iron ore, loaded in Murmansk or
Kirkenes (Norway), to Chinese harbours, transiting by the NSR. Several oil tankers and liquid-nat-
ural-gas tankers did the same between Vitino, Russia, and China.”

Russia’s efforts to develop international maritime traffic along the NSR are starting to pay off.
There were only 4 transits in 2010, but 34 in 2011, 46 in 2012 and 71 in 2013, a number that
dropped to 31 in 2014, 18 in 2015, 19 in 2016, and 27 in 2017.7 These figures were indeed in-
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creasing, but collapsed after 2014. The traffic is powered mainly by the export of natural resources
from the Arctic to end markets in Europe and Asia; there are few pure transits in these Russian
statistics.”® Besides, they are far from the numbers of transits through the Malacca Strait (65,000
yearly), Suez (18,000) or Panama Canal (11,000). Chinese commercial navigation companies do
not abound in the Arctic. All the traffic is in the hands of Russian or European companies, which
explains the low interest of Chinese ship owners in Arctic navigation.”” During the fall of 2013
and summer of 2014, the authors conducted a series of interviews with 31 major Chinese ship-
ping companies. During these interviews, COSCO, China Shipping Development, China LNG
CLSICO and Tong Li were the only carriers to claim an interest in the Arctic routes. COSCO, a
major shipping company, admitted that profitability was unsure, while China Shipping Develop-
ment and China LNG CLSICO were interested in the natural-gas projects of the Yamal peninsula,
and consequently, in destination traflic related to resources. Another general survey with Asian,
European and North American shipping companies also underlined the very limited interest of
Asian shipping companies for Arctic shipping.”®

Despite the economic recess triggered by international sanctions and the oil-price drop, the
Russian government has recently declared that it will continue to invest in the Arctic and is even
considering starting new projects in the area.”” One such project is the construction of a new con-
tainer terminal in Murmansk, whose main purpose will be to connect Murmansk with Chukotka,
Magadan and Kamchatka. According to the vice-governor of the Murmansk region, Chinese and
Japanese private transportation companies have shown a very keen interest in the realization of this
project.®® Another investment is the construction of the new Belkomur railway line that should
connect the White Sea, the Komi Republic, and Ural to facilitate the export of wood to China.?!
The Russian government seems to link the realization of Russian Arctic ambitions with the con-
struction of a strong and proactive partnership with China.

In fact, China seems more interested in Arctic routes to the extent that they provide access to
the additional basins of natural resources—resources that China plans to obtain by market mech-
anisms—rather than other transit possibilities, which do not seem to interest the ocean carriers,
Western or Asian.®? From this point of view, China’s strategy is opportunistic: Chinese firms explore
the possibilities of improved access to resources and to commercial routes, as China knows that in
both sectors, the Arctic represents only one of numerous possibilities. This practice could also be re-
flected in the trial voyages in the Arctic from Chinese shipping giant COSCO—the company sent
five ships along the NSR in the summer of 2016: two in transit, the Yong Sheng and the multipur-
pose carrier T7an Xi from Finland via the Northeast Passage, while three other multipurpose ships
carried construction parts for the Yamal LNG project to the Sabetta port in Russia.®* With respect
to resources, Chinese companies are much more active in Central Asia and Africa. Furthermore,
China is investing significantly more in the development of a rail cargo service to Europe, which
would also offer the advantage of bypassing Russia and certainly producing political effects in Cen-
tral Asia.® At the end of March 2015, China’s National Development and Reform Commission,
the ministry of Foreign Affairs, and the ministry of Commerce jointly released the official long-
term foreign and economic policy plan—Vision and Actions on Jointly Building Silk Road Economic
Belt and 21st-Century Maritime Silk Road,® which calls for billions of dollars in investments in Asia
along the maritime and continental routes between China and Europe. This plan includes the NSR
but also highlights the ongoing railroad projects linking China and Europe via Russia or Central
Asia, which are witnessing a fast development for container traffic since 2013, as well as the stakes
Chinese shipping companies take over in major ports along the Suez or the Panama routes.*
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Nonetheless, in September 2012, the Chinese press announced the conclusion of an agreement
between Russian authorities and COSCO to study the profitability of commercial transit routes
via the Russian Arctic zone.” On August 8, 2013, a COSCO ship, the Yong Sheng, a multipurpose
cargo ship, left Dalian in the Chinese province of Liaoning for Europe. Though the Yong Sheng
carried out a second voyage along the Northeast Passage in 2015, and a third in 2016, it is still too
early to say that COSCO is strongly driven by the Arctic shipping commercial outlook. Is this a
sign of the onset of China’s commercial use of the Northeast Passage, or is it a political experiment
above all, given that COSCO is a state-owned enterprise that did not show great enthusiasm for
Arctic routes?

China’s current military maritime strategy, although mostly focused on Chinese geopolitical
interests in the South and East China Seas, do not entirely exclude the possibility of military man-
oeuvres in polar zones. Although the Artic region is not mentioned in China’s first White Paper
on military strategy released in 2015, it places a specific emphasis on the strategic management of
sea areas. This new military strategic layout calls for China to protect its interests beyond Chinese
territorial waters and to actively participate in securing international sea lines of communication.
China intends to build military forces that are capable of performing certain operations in “far
seas.” Whether these far seas include Arctic areas remains an open question, although the current
state of Chinese military forces makes it difficult to envision Chinese military intervention in polar
conditions any time soon.®

Conclusion

Despite China’s growing presence in the Arctic, and the fact that research programmes have
been ongoing for some time, the country’s alleged political will is a very recent development. Many
aspects have yet to be discovered and studied because Beijing has yet to articulate an official doc-
trine on the subject. However, analysing the evolution of Beijing’s Arctic policy over the last fifteen
years allows us to point to the existence of a strategy progressively being implemented by China to
defend its interests in that region.

On the one hand, China has conducted a wide polar-research programme and implemented
an actual management structure for its activities in the Arctic, thus reinforcing its presence in the
region. On the other hand, after developing relationships with neighbouring countries of the Arctic
Ocean, and participating in international debates regarding the future of the Arctic and its role in
the world’s global development, China is now seen as a key player in the Arctic without even having
direct geographic access to it. While many variables remain unknown in the China-Arctic equa-
tion, China appears to have reached its first goal in this international matter: making itself heard
in regional governance discussions, and having options in the development of market resources via
market mechanisms. Finally, there is no doubt that China is interested in the Arctic’s natural resour-
ces and maritime transportation potential. The country itself is intensely active diplomatically, and
its companies are very dynamic in the region in efforts to make China’s interests materialize—con-
duct that is neither threatening nor different from that of any other international player.

As China continues to develop a cross-regional diplomacy through new institutions, including
the Belt and Road trade initiatives, it is becoming more apparent that the government of Xi Jinping
has begun to view the Arctic as a zone of economic opportunities, even if the fruition of investment
takes years or even decades.®” The diplomatic and economic action taken by China is meant to
position it as an indispensable partner for Arctic development.
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CHAPTER 7

THE RCAF AND SOVEREIGN
INTERESTS IN SPACE

BY COLONEL KEVIN BRYSKI (RETIRED)

Background

This paper outlines Canada’s sovereign interests in space; its key messages were initially provided
at the Royal Canadian Air Force’s (RCAF’s) 2017 Air Power Symposium in an address delivered
by the Director General Space (DG Space). Shortly after, Canada released its new defence policy,
Strong, Secure, Engaged (SSE),' which included significantly updated policy and levels of ambition
for the defence space programme. This paper provides an overview of the space environment and

discusses the RCAF’s space programme and strategic plan.

The Space Environment

Canada has a long history of space accomplishments, beginning with the Alouette 1 satellite in
1962. It was the first satellite launched into space that was built entirely by a country other than
the United States (US) or the Union of Soviet Socialist Republics, and it signaled to the world
that Canada was a spacefaring nation. Having become the third such nation, Canada has since
established itself as a leader in many areas of space, including earth observation (surveillance from
space, especially with the RADARSAT programme and its synthetic aperture radar [SAR] tech-
nology), robotics (notably the Canadarm on the National Aeronautics and Space Administration
[NASA] Space Shuttle and the International Space Station), space exploration (notably Colonel
Chris Hadfield, as commander of the International Space Station), and in the fields of satellite com-
munications (SATCOM). The Canadian Armed Forces (CAF) also has a long history of using space
capabilities as part of defending Canadian sovereignty. Such capabilities include position, naviga-
tion and timing (PNT), SATCOM and space situational awareness (SSA). RCAF involvement can
be traced to 1961, when the United States Air Force transferred a Baker-Nunn surveillance-of-space
camera to Canada; it was installed at RCAF Station Cold Lake, Alberta, and another soon followed
at St. Margarets, New Brunswick, due to an increase in the number of satellites on orbit.? The SSA
mission expanded to include missile warning. Starting in 1988, and still in operation today, the De-
partment of National Defence (DND) uses a leased commercial satellite system as part of the North
Warning System to enable communications from the radar sites to the Canadian Air Defence Sec-
tor (CADS) and, ultimately, to the North American Aerospace Defence Command (NORAD) to
support the aerospace-warning-and-control mission. In 2013, CAF launched its first operational
satellite, Sapphire, as an integral sensor that contributes to the US Department of Defense (DoD)
Space Surveillance Network (SSN) in support of SSA. Finally, PNT, delivered by the US DoD
Global Positioning System (GPS), is ubiquitous throughout CAF operations, as it is embedded in
most fleets and leveraged by tactical units for navigation and many other applications.
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Sovereignty in the Space Environment

The space environment is considered a global commons, the unencumbered use of which is
essential to the security and sovereignty of states. Space systems, for example, significantly enable
the world’s economies—consider that timing signals from the GPS system are used in defence,
banking, trade, commerce, flight operations and telecommunications among other sectors. The fact
that space underpins the global economy means that what happens in space impacts a state’s sec-
urity and, therefore, is a critical element of states’ national infrastructure. A space system includes
not only the satellites but also the ground segment that commands and controls the satellite; the
communications and information systems that carry the signals; and, ultimately, the data and the
users who operate/manage/use the data.

The concept of state sovereignty (as it applies to the air, land, maritime, cyber and space en-
vironments) is based in international law. While each state can claim sovereignty of their airspace,
the same is not true for space. “From as early as 1919, international air law provided that a na-
tion’s sovereignty extended vertically to the airspace over its territory.” It is generally accepted, yet
imprecisely defined, that airspace ends and space begins at an altitude of approximately 100 kilo-
metres, a demarcation known as the Karman Line. In accordance with international space law,
based largely on the United Nations (UN) Outer Space Treaty,* space is a global commons and
belongs to no state. While the notion of sovereignty is different from that which exists in airspace,
that does not mean that sovereignty is void in space. Satellites launched by states (or by entities
under its control) are considered sovereign. A launching nation maintains sovereignty, jurisdiction
and liability over any manned or unmanned spacecraft, and a satellite remains the property of its
owner even after its operational life.’

In addition to these unique facts about sovereignty in space, space capabilities are essential in
enabling the defence and protection of Canadian sovereignty. Given the vast size of the Canadian
territory and its dispersed population, CAF faces some challenges in guaranteeing national sover-
eignty. Harnessing the advantages of space-based capabilities, therefore, is a key element of mission
planning and execution. The RCAF space programme provides surveillance “of” and “from” space,
SATCOM and PNT in support of every defence mission, whether at home or abroad. SATCOM
enable global command and control for commanders and provide direct communication between
strategic and deployed headquarters or directly to tactical-level units, such as ships or special oper-
ations forces. Surveillance of space is used to gain SSA to ensure a known status of valuable assets
in space and their protection in cooperation with allies. Surveillance from space, also known as
earth observation, contributes to intelligence requirements and critical maritime domain awareness.
These are some of the many examples of how space is leveraged to support every CAF role, includ-
ing sovereignty missions conducted by Canadian Joint Operations Command (CJOC), Canadian
Special Operations Forces Command (CANSOFCOM) and NORAD. As space activity increases,
our vigilance in protecting these capabilities must also increase.

Space Is Increasingly Congested and Competitive

The Canadian defence policy, SSE, rightly describes the space environment “as being congested,
competitive and contested.”® This characterization provides both a sense of urgency for the acceler-
ated development of the RCAF space programme and attendant capabilities as well as an indication
of risks that must be mitigated.
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According to Space-track.org, the public space-object database provided by the US DoD and its
SSN, there are over 70 states (the state itself or commercial/research entities under its control) and
over a dozen international partnership organizations (such as the European Space Agency [ESA])
that operate satellites in space. The rate of launch in the commercial sector has increased dramar-
ically over the last approximately five years—as the number of active satellites in orbit has grown
by almost 40 per cent. The numbers will continue to increase, as costs have dropped and industry
sees opportunity. “SpaceX deployed two satellites as part of its test for a constellation network that
will consist of approximately 4,500 satellites. Another company, OneWeb, has approval for a net-
work of 720 satellites and Telesat Canada has approval for one with 117.”7 Canada currently has
47 satellites (commercial and government) in space, of which 42 are active on orbit. In 2015, the
Canadian space sector contributed $2.7B to Canada’s gross domestic product as well as represented
24,000 jobs and more than $256M in research and development (R&D).®

Innovation and technology have advanced significantly in the past decade, which has reduced
costs and opened up the growing space industry to smaller players who represent a growing market
area known as “New Space.” Space-track.org tracks over 24,000 objects larger than a softball or-
biting the earth. There are countless more objects with a much smaller diameter, all of which would
have catastrophic consequence should collisions occur and debris be created. “According to the
Center for Orbital and Reentry Debris Studies, a piece of metal space junk the size of a tennis ball
is as lethal as 25 sticks of dynamite.”” While the probably of collision remains low, it is not insig-
nificant, and collisions have occurred. In addition, deliberate debris-creating activity has occurred.
In 2007, the Chinese FENGYUN 1C polar-orbiting weather satellite was destroyed as a result of a
test of an antisatellite weapon. While the test did not contravene any legal agreements, it did create
a large debris field of thousands of pieces (over 3,000 pieces of trackable debris) that cause a safety-
of-flight issue for other satellites. The debris field will remain for a long time, as the rate of decay
is measured in decades. “In less than a quarter of a century, the number of orbiting fragments large
enough to destroy a spacecraft has more than doubled ... . And the estimated tally of tiny objects—
which can harm or degrade spacecraft in the event of a collision, and are hard to track—is now
around 150 million.”*?
to orbit Earth, and each one could badly damage or even destroy a satellite.”"! There are near col-
lisions on a daily basis, and while satellite operators are normally notified in advance of a pending

More than 750,000 fragments larger than a centimeter are already thought

collision (known as a conjunction), there is little that can be done unless the satellite is capable of
manoeuvring. Further, while the number of objects in space continues to grow, the numbers of
useful orbits do not. Prime space “real estate” is in high demand—especially in low-earth orbit; the
highly valued slots in the geostationary earth orbits; and, increasingly, in polar sun-synchronous
orbits. Frequency-spectrum allocations are also in high demand and require judicious management.

The international community is aware of these issues, and solutions are being proposed to better
manage the use of space in a more responsible manner, given the unimaginable alternative. Global
Affairs Canada (GAC)," with the assistance of the Canadian Space Agency (CSA) and others, is
playing an important role in this area, having recently assumed the chair of the UN Committee on
the Peaceful Uses of Outer Space (COPUOS), which is working on initiatives such as debris-mitiga-
tion guidelines.’® Canada is also an active member of the International Telecommunication Union,
a specialized UN agency responsible for managing the radio frequency (RF) spectrum. Through its
partnership with the ESA, the CSA also participates in the European Union-led initiative to draft
an international code of conduct for outer space activities.'* The overarching objective is to ensure
a coordinated approach that continues to promote the peaceful use of space to assure continuous
access to the space environment.
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Space Is Increasingly Contested

International law regarding the use of space is largely anchored by the Outer Space Treaty, which
was created in 1967. Per Article II: “Outer Space ... is not subject to national appropriation by
claims of sovereignty, by means of use or occupation, or any other means.”" The peaceful use of
space is addressed in Article IV; signatories:

undertake not to place in orbit around the earth any objects carrying nuclear
weapons and any other kinds of weapons of mass destruction, install such weapons
on celestial bodies, or station such weapons in outer space in any other manner.

The moon and other celestial bodies shall be used by all State Parties to the Treaty
exclusively for peaceful purposes. The establishment of military bases, installations
and fortification, the testing of any type of weapons and the conduct of military
manoeuvres on celestial bodies shall be forbidden. The use of military personnel for
scientific research or for any other peaceful purposes shall not be prohibited. The
use of any equipment or facility necessary for peaceful exploration of the moon and
other celestial bodies shall also not be prohibited.'®

While the Outer Space Treaty is widely accepted by states, it is facing new challenges, given
that space is no longer purely the purview of governments. The Outer Space Treaty was opened
for signature in 1967 at the height of the space race between the only two nuclear powers. Today’s
global security environment is far more complex. Further, emerging concepts (e.g., on-orbit servi-
cing) may be for stated peaceful purposes (e.g., to support timely repair of a satellite), but they can
also be used as a weapon (e.g., to disable a satellite or displace it from its intended orbit). As noted
in SSE, “how close is too close when it comes to approaching military satellites? Should testing or
using debris-causing counter-space capabilities be prohibited?””” The US, Russia and China, as
already mentioned, have all tested antisatellite weapons (land-, air- or space-based) that can disable
or destroy other satellites. Other weapons include lasers, to blind sensors; radiators to jam com-
munication links (whether they are for data or to command the satellite); cyberattacks;'® and others
that remain national secrets. The reality is that there is a broad spectrum of existing counter-space
capabilities that threaten the notion of the peaceful use of space. SSE recognizes that “the return
of major power rivalry, new threats from non-state actors, and challenges in the space and cyber
domains have returned deterrence to the centre of defence thinking.”" Despite these threats and
the ongoing work of the international community to address them, the existing legal framework
governing what actions a state can legally take can be ambiguous.

Defence Space Program and the RCAF’s Strategic Plan

SSE recognizes the importance of space as a critical emerging area in the defence of Canada.”
Through SSE, the government has charged the Defence Team with an expanded space mission,
specifically to “defend and protect military space capabilities,””! while remaining committed to
the peaceful use of space. It also recognizes the global nature of space and further charges the team
to work “closely with allies and partners to ensure a coordinated approach to assuring continuous
access to the space domain and space assets.”** Since 2014, the RCAF and its allied partners are co-
ordinating and collaborating their space efforts through the Combined Space Operations Initiative

(CSpO). SSE also requires CAF to
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Invest in and employ a range of space capabilities, including space situational
awareness, space-based earth observation and maritime domain awareness and sat-
ellite communications ... Conduct cutting-edge research and development on new
space technologies in close collaboration with allies, industry and academia to en-
hance the resilience of space capabilities and support the Canadian Armed Forces’
space capability requirements and missions.?

In 2016, the Vice Chief of the Defence Staff transferred functional responsibility of space to the
RCAE The Commander RCAF, supported by DG Space, has developed the Canadian Armed Forces
Defence Space 5-Year Roadmap that:

lays out the framework for the Defence Space Program [see Figure 1] ... designed
to integrate space-enabled effects into joint military operations through a compre-
hensive approach across Force Development, Generation and Employment. The
Program is designed to support the DND/CAF’s space goals of employing space
capabilities in support of Canada’s Defence commitments, assuring DND/CAF
access and use of space and protecting critical national and allied space systems.**

This plan provides a solid foundation and must now be updated and integrated into the Roya/
Canadian Air Force Campaign Plan to ensure optimal alignment with SSE.

LoE - FE - 1 - Space Watch / Sapphire Operations
LoE - FE - 2 - Joint Space Support Teams

CAF
Operations

LoE - FE - 3 - Aggressors
LoE - FE - 4 - Orbital Analysis

LoE - ISR - 1 - Surveillance from Space
LoE - ISR - 2 - Surveillance of Space
LoE - SATCOM - 1 - SATCOM in Support to Operations
: E LoE - SATCOM - 2 - Joint Capability Development
LoE - SATCOM - 3 - Research and Development
LoE - SATCOM - 4 - MOUs and International Agreements

ISR

Surveillance from space
Surveillance of space

SATCOM

CDS Guidance Arctic Northern Plan
coscapirective | ©csp0 |
FP&R Directive CJOC 5-Year Northern Plan

Defence Space P

Canadian Defence Strategy
Space Policy Framework

LoE - PNT - 1 - Electronic Support
LoE - PNT - 2 - Electronic Protection

PNT

LoE - PNT - 3 - Electronic Attack
LoE - PNT - 4 - Direct Support to Operations

International Laws/Norms

LoE - FG - 1 - Space Force - Development

LoE - FG - 2 - Space Force - Training

Figure 1. Defence Space Programme®

The DG Space mission is “to maintain Space Domain Awareness, and to develop, deliver and
assure space-based capabilities in order to enable the Joint warfighter at home and abroad.”* The
resources and personnel presently allocated to deliver this vital mission have been modest, and yet,
the work accomplished to date has been remarkable with, in addition to RCAF members, integrat-
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ed support by personnel in the Canadian Army, Royal Canadian Navy, CANSOFCOM, Canadian
Forces Intelligence Command (CFINTCOM), Information Management Group (IM Gp) and
Defence Research and Development Canada (DRDC). Recognizing a need for increased capacity,
SSE provides an additional 120 civilian and nearly two dozen military positions to the DND/CAF
space enterprise. In addition, given the importance of space to Canada, coordination with other
government department (OGD) partners (including GAC, Innovation, Science and Economic
Development [ISED] Canada, CSA and Natural Resources Canada) will also remain a key require-
ment for optimal whole-of-government outcomes.?”

Force Employment

In the force employment (FE) role, the RCAF delivers and provides integrated space capabilities
to the Commanders of CJOC and CANSOFCOM. The position of DG Space is double-hatted
as the Space Component Commander, and responsibilities are referenced in the Royal Canadian
Air Force Doctrine Note 17/01, Space Power.*® Reporting to DG Space, the Director of Space
Operations and Readiness is responsible for coordinating space effects through the Canadian Space
Operations Centre (CANSpOC). CANSpOC achieved initial operational capability (IOC) in 2014
and is staffed to provide a 24/7 space watch that is integrated with the Canadian Forces Integrat-
ed Command Centre (CFICC). Through the CSpO, CANSpOC coordinates with the US DoD
Joint Space Operations Center (JSpOC), soon to be evolved into a combined space operations
centre, and other Five Eyes space operations centres. The space watch monitors and reports on
SSA, missile warning (as reported by the US DoD JSpOC), space weather and status of space mis-
sion systems. CANSpOC has the capability to generate joint space support teams (JSSTs), which
provide space-effects subject matter expertise for a deployed commander. A JSST, for example, is
being generated for deployment to Latvia in support of Canada’s contribution to the North Atlantic
Treaty Organization’s (NATO’s) enhanced forward presence under Operation REASSURANCE.”
CANSpOC also coordinates with the SATCOM Operations Centre (SOC), which is the respons-
ibility of 764 Communication Squadron within the IM Gp, and the Sensor System Operations
Centre (SSOC), which is embedded within 22 Wing / CADS and supports Sapphire operations.

CANSpOC is evolving in support of SSE; is developing improved SSA, orbital analysis and
space operational planning; and is responsible for overseeing the navigation warfare (NAVWAR)
programme. The NAVWAR programme’s goal is to achieve PNT information superiority for CAF
across all domains and the full spectrum of operations. While PNT enables many applications,
should the capability be denied through jamming or spoofing, it could severely impact oper-
ations. In coordination with Australian, British and American partners as well as through joint
research-and-development efforts led by DRDC, the NAVWAR programme seeks to provide the
tools, training, tactics and procedures to ensure that operational commanders and forces are capable
of operating in PNT-degraded environments. CANSpOC also provides support to ISED in devel-
oping a PNT strategy for Canada.

Force Development

In the force development (FD) role, the RCAF verifies and coordinates CAF space requirements
as well as develops, delivers and assures projects, which are then implemented by IM Gp, OGDs or
in partnership with allies. The result is a mix of CAF, Government of Canada, allied and commercial
assets/systems that are used to generate space effects in support of operations and in the defence of
sovereignty. This role is led by the Director of Space Requirements, who reports to DG Space. The
RCAF has a range of space capabilities for SATCOM, surveillance of space and surveillance from space.
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SATCOM

As a key partner to the RCAE IM Gp provides SATCOM capabilities for CAF, manages the
DND/CAF RF spectrum and provides life-cycle-management support for the ground segment of
space systems. In the past, SATCOM services have been delivered through contracts with commer-
cial suppliers or by requesting allied military satellite bandwidth on an ad hoc basis. Neither option
has been sufficient to reliably meet CAF’s demand in a timely fashion. To provide the capability
required by the operational community, CAF has partnered with the US DoD and other allies to
provide military satellite communications (MILSATCOM) through two projects. The first, Pro-
tected Military SATCOM (PMSC) project and presently in the implementation phase, leverages
the US DoD Advanced Extremely High Frequency (AEHF) constellation to provide survivable and
jam-resistant SATCOM in Ka and Q bands® to global users. The capability achieved IOC in 2013
and will reach full operational capability (FOC) in 2024. Through a memorandum of understand-
ing (MOU) and foreign military sales, the project will provide two ground stations (that connect
to DND networks and provide guaranteed bandwidth on the AEHF constellation [equivalent to
4.3 per cent of total capacity]) and 43 mobile (tactical), naval and strategic terminals. The second,
the Mercury Global (MG) project and also in the implementation phase, leverages the US DoD
Wideband Global SATCOM (WGS) constellation to provide high bandwidth SATCOM in X
band and military Ka band to global users. The capability achieved IOC in 2013 and will achieve
FOC in 2018. The project includes national and international ground stations that connect to
DND networks as well as 1.9 per cent of the WGS’s bandwidth. The WGS can be accessed by
terminals in the land, air and naval environments.

Notwithstanding the capabilities delivered by PMSC and MG, several challenges remain in the
SATCOM area. SSE recognizes these challenges, and two new projects are being initiated to address
critical capability deficiencies. The first, the Tactical Narrowband Satellite Communications (TNS)
Project,” will provide guaranteed, reliable and secure SATCOM (voice and data) in the narrow-
band ultra-high frequency (UHF) band for operations and will provide coverage from 65 degrees
South to 65 degrees North. The TNS Project will establish an MOU with the US DoD to gain
assured access to the Mobile User Objective System (MUOS) UHF SATCOM constellation. This
will fill a critical capability deficiency, with a planned IOC in 2021 and FOC in 2023. The second
project is the Enhanced Satellite Communication Project — Polar (ESCP-P); it will provide guar-
anteed, reliable and secure access in narrowband and wideband to support operations at the oper-
ational and tactical levels in the Arctic, which is critical to domestic sovereignty missions, including
NORAD operations. The planned IOC is no later than 2029, with FOC no later than 2031. This
project seeks to include the requirements of OGDs and allies such as the US, Norway and Den-
mark. Given the international scope of ESCP-P, the project is one where Canada will demonstrate

leadership in the MILSATCOM area.

Surveillance of Space

As mentioned above, the surveillance of space has been an activity with a long history in the
RCAE. Having situational awareness of the vastness of space is the first step in ensuring that space-
based capabilities can be defended and protected. The most recent capability enhancement, Sap-
phire, achieved IOC in 2013 and is a strategic national contribution to the SSN. SSE recognizes
the need to replace Sapphire with a new capability through the Surveillance of Space 2 (SofS 2)
project. SofS 2 seeks to acquire capabilities to identify and track objects in space that could threaten
Canadian and allied space-based systems® as well as defend and protect military space capabilities.

Like Sapphire, the capability delivered by SofS 2 will be integrated into the SSN.

DEFENDING I101
CANADIAN SOVEREIGNTY



CHAPTER 7 THE RCAF AND SOVEREIGN INTERESTS IN SPACE

Surveillance from Space

The capability in the space environment that has perhaps demonstrated the greatest growth is
surveillance from space. Ever-evolving technologies, innovative approaches and user adaptation
have yielded significant operational gains for CAE. To date, surveillance from space has been used
primarily to support intelligence, surveillance and reconnaissance (ISR) as well as maritime do-
main awareness—known also as near real-time ship detection. Surveillance from space is an area
where there has been significant cooperation with OGDs, given the application of such technology.
Led by the CSA, for example, RADARSAT and RADARSAT-2 evolved into strategic SAR and
maritime-identification programmes. To meet DND/CAF needs, the Polar Epsilon ground
segment project was implemented to obtain downlink data from the RADARSAT-2 satellite and to
deliver SAR data to CJOC’s regional and deployed task forces as well as to NORAD.

The follow-on project to RADARSAT-2, the RADARSAT Constellation Mission (RCM), will
provide an even greater global situational awareness, including the Arctic and maritime domains
through identification and tracking.** RCM, a CSA-led government project, includes three satel-
lites scheduled to launch in fall 2018, each featuring a dual payload: SAR and maritime automatic
identification system (AIS).** The resulting on-satellite processing enables improved data fusion
between the two payloads to expose “dark” contacts in the maritime environment, with signifi-
cantly reduced latency from existing methods. Another strategic national asset, RCM will also
deliver improved land surveillance and intelligence products. RCM 1OC is expected in early 2019.
Classified data will be delivered to CAF through an augmented ground segment that is labelled the
Polar Epsilon 2 project.

Another surveillance-from-space capability, delivered via the Joint Space Surveillance project, is
the Unclassified Remote-Sensing Situational Awareness (URSA) system. URSA leverages SAR data
from RADARSAT-2 and imaging from seven commercial satellites and comprises two air-trans-
portable ground stations that can be deployed to support deployed commanders. As the system is
mobile and the imagery is unclassified, products can be shared with allies and partners. The de-
ployment of the URSA capability earned recognition from the US National Geospatial Intelligence
Foundation at its annual awards programme in 2017. The citation for the URSA team, which was
led by CJOC’s Canadian Forces Joint Signals Regiment, reads:

Military Achievement Award:
Canadian Armed Forces

In December 2016, the Canadian Armed Forces (CAF) deployed the Unclassi-
fied Remote-sensing Situational Awareness (URSA) system to the Middle Eastern
AOR [area of responsibility] under Operation Foundation. The innovative addi-
tion of a near real-time ship detection capability allows the system to support CAF
and coalition maritime operations by sharing with the region’s combined maritime
forces and U.S. Central Command. The result is an enhanced maritime common
operating picture in previously dark areas of interest, improved situational aware-
ness for deployed commanders, and cross-cueing of space, air and seaborne assets.
URSA is a force multiplier highlighting the effective operational use of space-based

maritime domain awareness.*

With the recent transfer of functional authority for space, the URSA capability is in the process
of being transferred from CJOC to the RCAE
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As mandated by SSE, the Defence Enhanced Surveillance from Space — Project (DESS-P) will
implement a follow-on to RCM for surveillance-from-space capabilities for CAF. DESS-P require-
ments may include any combination of SAR, multispectral and hyperspectral imagery as well as
RF-based systems. CSA is also developing a project called Synthetic Aperture Radar — Data Con-
tinuity (SAR-DC), intended to deliver remote-sensing capabilities for civil applications, with a
capability beyond RCM’s expected end of life in 2025. As with all national space initiatives, po-
tential synergy between these two projects will be fully evaluated as they evolve to ensure optimal
outcomes for national objectives.

Conclusion

In conducting operations to defend Canada’s sovereignty, CAF is enabled by indispensable space
systems, including GPS, SATCOM as well as surveillance from and of space. Space capabilities are
high pay-off force enablers and multipliers, especially when considering the size of the territory
CAF must defend and Canada’s dispersed population. CAF needs to be able to defend and protect
space capabilities to assure resilient systems and redundancy in cooperation with allies and partners.
The RCAF will continue to advance space capabilities to further enhance sovereignty operations
in the areas of improved SATCOM availability as well as coverage and enhanced surveillance of
and from space. Given the projected global increase in space activity and areas of growing risks,
the mission to defend and protect space capabilities will require increased attention. In addition to
enhancing capabilities, international efforts must continue to reinforce accepted norms in space to
address emerging challenges in a congested, competitive and contested environment. The issues of
congestion and debris as well as orbit and frequency saturation require solutions that are widely ac-
cepted by spacefaring nations for the benefit of all. Along with all stakeholders in the CAF defence
space enterprise (and in collaboration with OGD partners and allies), the RCAF will continue to
evolve its leadership role in the development, delivery and assurance of space capabilities that are
essential to almost all CAF missions, including in the defence of Canada’s sovereignty.

Colonel Kevin Bryski, OMM, CD (Retired) has a Master of Engineering from the Royal Military College
of Canada and is the Special Advisor to RCAF’s DG Space. He is a decorated veteran who served
over 38 years with the Royal Canadian Navy and RCAF; this includes over 10 years in space-related
positions covering projects, operations, governance and international engagement. He has significant
experience serving with Canada’s allies, including a posting as the North Atlantic Treaty Organiza-
tion’s Airborne Warning and Control System (AWACS) Modernization Project Manager; a deployment
to Kandahar, Afghanistan, as Chief of Staff in a US Army Headquarters; and, most recently, as the
Canadian liaison officer to United States Strategic Command, where he was responsible for devel-
oping engagement in the areas (global operations in space, cyberspace and ISR) that deter strategic
attack against Canada and its allies.
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Abbreviations
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C2
CADS

CAF
CANSOFCOM
CANSpOC
CDS

cJjoc

CSA

CSpO
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DG Space
DND
DoD
DRDC

ESA
ESCP-P

FD
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FOC
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GPS
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ISR
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MILSATCOM
MOU
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command and control

Canadian Air Defence Sector

Canadian Armed Forces

Canadian Special Operations Forces Command
Canadian Space Operations Centre

Chief of the Defence Staff

Canadian Joint Operations Command
Canadian Space Agency

Combined Space Operations Initiative

Defence Enhanced Surveillance from Space — Project
Director General Space

Department of National Defence (Canada)
Department of Defense (US)

Defence Research and Development Canada

European Space Agency
Enhanced Satellite Communication Project — Polar

force development

force employment

force generation

full operational capability

force planning and readiness

Global Affairs Canada
Global Positioning System

Information Management Group

initial operational capability

Industry Science and Economic Development
intelligence, surveillance and reconnaissance

Joint Space Operations Center (US)
joint space support team
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Mercury Global
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CONCLUSION

CANADIAN SOVEREIGNTY CHALLENGES AND
THE IMPERATIVE FOR A NEW DEFINITION

BY PIERRE-GERLIER FOREST
AND JEAN-CHRISTOPHE BOUCHER

As mentioned in the introduction, this project began with an exchange over a dinner in Cal-
gary between Lieutenant-General Hood, then Commander of the RCAE and P. G. Forest, as both
recognized the difficulty for the RCAF to promote its core missions and to convince policy makers
and Canadians to devote significant resources to the organization to accomplish these tasks. For
them, the problem revolved around how the RCAF articulated its “policy claims” and defined its
relevance, as an institution, for Canadians born or even raised after the Cold War. Through these
claims, the RCAF outlines its role in Canada’s defence policy and more largely, in Canadian society,
as do all other major groups or organizations (including private sector actors).

The recognition of the legitimacy of these claims has considerable consequences on policy for-
mulation and, of course, on public resource allocation. In a democratic society, one is always faring
better if the government of the day is convinced the claim to public resources and influence is in
line with public preferences. If a large section of the population disagrees with an organization’s
approach or just doesn’t pay attention, that organization may easily find itself at the bottom of the
governments list of priorities—even if the cases were good and based on the best possible evidence.
To be sure, ongoing national conversations on the state of the RCAE especially with respect to
replacing its major legacy platforms, have been characterized by contestations made by different
segments of the Canadian public of the organization’s policy claims. In many ways, these debates
have made it more difficult for the RCAF to promote policy options to the government of the day,
and frankly, it is not clear its current approach resonates well with the preoccupations and priorities
of many younger Canadians.

What does the RACF have to say about its role in the broader policy landscape of Canadian
defence policy? What are the threats faced by Canadians in the 21* century? Is the RCAF vision
aligned with Canada’s understanding of its role in world affairs? These foundational questions per-
taining to the RCAF mission are grounded in a larger issue: the concept of sovereignty. Indeed, to
defend Canada is to protect its sovereignty, the integrity of Canadian territory and the authority of
its democratic government.

Nevertheless, the conversations across Canada during the round tables as well as the chapters
in this book highlight how this traditional conceptualization of sovereignty is problematic. Indeed,
the contributions in this book suggest a much more nuanced and richer understanding of what
the notion of sovereignty means for Canadians. This conceptual aperture, this rift between RCAF
and other Canadians’ views of sovereignty, has real policy implications. As the RCAF anchors its
policy claims in a traditional view of sovereignty, the organization is unable to articulate a vision
that would profit from the enthusiasm this notion creates in other areas, such as international
economy (what is sovereignty in an age of digital communication, block chain technology, and 3D
printing?) or cultural studies (how do other actors, such as Indigenous peoples, consider this issue?).
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Furthermore, the RCAF does not benefit from the opportunity to redefine its mission within our
defence policy. In this sense, this project stemmed from the recognition of senior leadership in the
RCAF of the need to reformulate their traditional policy claims and, notably, to move away from
operational considerations to focus on the broader challenges of leading a military organization in
a democratic society with particular arrangements of civil-military relations.

We find three distinct claims within Canada that challenge the Westphalian definition of sover-
eignty. First, some actors believe Canada has limited resources, which must be allocated according
to the “real” threats we face as a nation, not to pursue symbolic issues (a war against Denmark? Be
serious!) or address remote possibilities. In Calgary, for example, participants argued that we need to
recognize that finite resources must go first to real and more immediate threats; for example, being
capable to intervene abroad when failed states become a risk for the international order might be more
important than preserving an outdated vision of Canadian dominion over the Northwest Passage.

Economists, like those who were meeting during the round table in Calgary, think in terms of
trade-offs. If one sees the world through a Westphalian prism, very few things are more relevant,
from a sovereignty viewpoint, than protecting the integrity of our territory, including the Arctic
borders or our commercial fishing zones. But what if one doesnt believe these are essential, vital
challenges to Canadian sovereignty? If we were to invest more in the defence of the Arctic, there
would be less resources left to do something else. What if one believes instead that what we need
to be doing is investing ourselves in multinational activities, including military operations? What
if one believes that the fundamental threats come from subnational actors, private actors, failed
states, and so forth?

Much of the discussion in Calgary was in fact focussed on Canada’s relationship with the US
and notably, on the future of NAFTA. Suffice it to say for the time being that for a trading nation
like Canada, with more than 50% of our gross domestic product (GDP) engaged in trade, this is
truly an existential conversation. Our freedoms are not independent of our prosperity and the latter,
in turn, is very much dependent on our capacity to trade. Like the Netherlands during the Golden
Century—a small democratic federation surrounded by powerful neighbors—our economic policy
is an essential tool for the affirmation and promotion of our national interests. One can also argue
that a prosperous nation is in a better position to afford a robust army, air force or navy. Given
our relative wealth, therefore, we should be expected to spend more for our collective defence.
Nevertheless, successive governments have avoided substantially increasing military expenditure,
and there are no realistic expectations that Canada will devote 2% of GDP to conform to NATO’s
2014 Wales Summit Declaration. Despite calls to nationalism and patriotism underlying some
recent political events, the concept of sovereignty itself is contested.

Also, there are actors who believe we have already entered a new international regime, post-West-
phalian, in which states have limited (albeit important) roles in comparison with transnational
forces and international “hybrid” organizations. We probably all remember Thomas Friedman’s
prediction that economic globalization and the worldwide circulation of data and information
would result in a “flat world.”" Yet, the truth seems to be that we are entering instead a world that
feels very “spiky”: vast economic zones with large populations that aspire to live in quasi-autarky.
This is a world in which the sovereignty of a few major powers like China, Russia, or the US is af-
firmed, but where many smaller nations find themselves forced to live by the rules imposed by their
imperial leader. Recent trends in Chinese and Russian assertiveness, and the underlying sabotage
of multilateral governance structure, warrants pessimism in the capacity of Canada to promote a
rule-based international system by itself.
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In the short term, obviously, the regime born from the Treaty of Westphalia still prevails: for
each territory, one government, undivided, with all the legal and political implications that such
structure entails. Yet, it would be hazardous to believe that the Westphalian order is with us for-
ever—an illusion similar to the mistaken belief that followed the fall of the Berlin Wall, when
many read Francis Fukuyama’s famous thesis on the end of history as a declaration on the definitive
triumph of democracy.? Good strategic thinking requires us to look at the margins, where the
new trends are born and the new dogmas emerge, even when the odds are low. In our minds, two
intertwined processes are already indicative of a world in flux. First, if we were to talk to Canadians,
we would be surprised at how many are already thinking of a different world, guided by different
principles. Second, there are good indications that the post—Second World War order and its funda-
mental institutions are in fact in jeopardy, and that the traditional bases of Canadian foreign policy
are being displaced, forcing us to reconsider our assumptions.

Third, other actors (such as the Inuit in the Arctic) believe our country is a multinational real-
ity, of which borders do not necessarily coincide with the limits of different nations. At the round
tables at Massey College in Toronto and Université Laval, the group heard several stakeholders
suggest that Indigenous Peoples may well question the notion that the Arctic is in fact Canadian
territory. In this volume, Heather Exner-Pirot makes a similar argument that the management of
Northern territories should take into consideration multiple sovereignty claims. We can multiply
the examples, but the underlying message should be clear: Canadian political elites, and certainly
senior leadership in the RCAEF, cannot continue to take for granted the definition of sovereignty in
which most traditional policy claims are grounded.

These three groups of actors, who are ready to question the traditional conception of sovereign-
ty, each have a voice. Some of their contentions can even be quite sophisticated. Furthermore, they
also have the attention of some of our own political masters. For example, if the government were
to take seriously its own reconciliation agenda with Canada’s Indigenous Peoples, it cannot but end
with a new concept of sovereignty. Is the RCAF, or other branches of the Canadian Armed Forces,
for that matter, prepared for this discussion? Is the RCAF prepared not only to argue in defence of
the traditional definition of sovereignty, which we are sure we can all do at a level of perfection, but
also to think of its role in radically different systems of thought? How does one embrace reconcili-
ation in strategic thinking? What essential role can the air force play to support the role of Canada
in the emerging global order? How does one demonstrate to Canadians that the RCAF leadership is
not only the steward of a collection of ageing aircraft—as the media like to portray it—but a shield
to real and current threats aimed at our freedoms and safety?

We believe it is time for the Government of Canada, the Canadian Armed Forces, and Can-
adians as a whole to engage in some difficult policy thinking, of a sort we are not used to in this
country, in which we tend to concentrate our attention on the world as we want it to be—a system
regulated by the principles of international liberalism.

Notes
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