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Introduction

11 DEFINITIONS

In this manual,
> “Act” refersto the Indian Act;
> “Regulations” refersto the Indian Bands Revenue Moneys Regulations;
> “Department” refers to the Department of Indian Affairs and
Northern Development (DIAND);
> “Minister” refersto the Minister of DIAND; and
> “First Nation” refersto aband. The word “band” isused in this manual when it is

associated with specific terms used in the Indian Act (for example: “band capital
moneys’ and “band list”).

1.2 PURPOSE

The purpose of this manual isto set out the policies, procedures and responsibilities for
headquarters, regiona and district staff with respect to the administration of band capital
and revenue moneys.
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This document replaces and supersedes all previous direction given on this subject,
including Program Circular H-12 dated March 15, 1983, on the expenditure of band
capital moneys.

1.3 DESCRIPTION OF BAND MONEYS

Band moneys are considered to be "public moneys', which are defined in section 2 of the
Financial Administration Act as "all money that is paid to or received or collected by a
public officer under or pursuant to any Act, trust, treaty, undertaking or contract, and is
to be disbursed for a purpose specified in or pursuant to that Act, trust, treaty,
undertaking or contract".

Section 2 of the Indian Act defines Indian moneys as "all moneys collected, received or
held by Her Majesty for the use and benefit of Indians and bands". Two types of Indian
moneys are identified in section 62 of

the Indian Act:

> Capital moneys are derived from the sale of surrendered lands (that is, from an
interest in land), or the sale of the capital assets of a First Nation. These moneys
include royalties, bonus payments and other proceeds from the sale of timber, ail,
gas, gravel or any other non-renewable resource.

> Revenue moneys are defined as all Indian moneys which are not capital moneys.
They are derived from avariety of sources which include, but are not limited to,
the interest earned on band capital and revenue moneys, fine moneys, proceeds
from the sale of renewable resources (e.g., crops), band leasing activities (e.g.,
cottages, agricultural purposes, etc.) and rights-of-way.

Band capital and revenue moneys are not funds which have been appropriated (i.e.,
approved by vote from time to time) by Parliament. They are public moneys held by the
yownmmn Patisl pabnaall ST paiotha0OB AT IahESR) TW3[R/ 64 TroDH3IB3A off @22 S afell g Wi |
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respect to band moneys, it is prudent to apply a high standard to the department's
administration of these moneys. Therefore, departmental officials must act impartially and
in the best interests of First Nations and their members. Officials must act honestly and
show the same care and skill in administering these moneys as would a prudent person in
administering his or her own affairs.

All members of a First Nation have an interest in the moneys that are held in common for
their benefit. In making decisions about an expenditure of these moneys, First Nation
councils must take precautions to ensure the money is spent with due care and for the
benefit of their members. When band moneys are released to a First Nation, the First
Nation council is fully accountable to its members for the subsequent use of those funds.
The council isin afiduciary role with respect to those funds.

The 1992 court decision in the Gilbert et al v Alice Abbey case addressed the matter of the
fiduciary duty of chiefs and councillors. The case attests to the fact that duly elected
chiefs and councillors are fiduciaries for all members of the First Nation. Elected
councillors who breach their obligations can be held liable if their decisions are found to be
not in the best interest of the First Nation or its members (refer to Appendix "A" for a
summary of the Abbey case).

In June 1996, in the case of Moon v Campbell River Indian Band, the Federal Court
Trial Divison made asimilar ruling. The court characterized the relationship of band
councils, who accepted moneys from the Crown on the express trust condition that they
be paid to the members of the First Nation, as that of “trustees’ towards those members
who have not been paid these funds.

October 1997 -3
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2.1

2.2

Roles and Responsibilities

INTRODUCTION

DIAND isresponsible for administering the band moneys provisions of the Indian Act.
The Lands and Trust Services (LTS) Sector, under the direction of the Assistant Deputy
Minister (ADM), LTS, carries out the maority of these functions on behalf of the
department. However, other areas of DIAND, such as the Finance Branch, Corporate
Services Sector, aso support or contribute to the moneys management activities. This
chapter of the manual outlines departmental and First Nation roles and responsibilities
related to the administration of band moneys.

HEADQUARTERS

Under the ADM of LTS, the area having overal responsibility for moneys management is
the Indian Moneys Directorate, within the Registration, Revenues and Band Governance
Branch. Indian Oil and Gas Canada and

the Lands and Environment Branch also have important responsibilities related to the
collection of band moneys. (Refer to Chapter 3 of this manual.)

In addition, the Accounting Operations Directorate, Finance Branch, under the ADM,
Corporate Services, isinvolved with the financial and accounting aspects of
moneys management.

Headquartersis primarily responsible for the development of national policies, procedures
and training courses, and for the national computerized systems which are needed to
manage the work.

October 1997 -1
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221

2.2.2

2.2.3

Indian Moneys Directorate

The Indian Moneys Directorate (IMD) establishes national program policies related
primarily to the administration of sections 61 to 69 of the Indian Act. The Directorate
provides advice to regions and First Nations on the implementation of these policies and
related procedures and provides training to regiona staff.

IMD reviews regional submissions to release capital moneysto First Nations under
paragraphs 64(1)(d) and (k) of the Act and seeks the Minister’s approval for such
expenditures where it can be established that the disbursement will benefit the First

Nation. In preparing these submissions, regions should consult with and provide advance
documentation to IMD as early as possible to expedite the processing of these expenditure
reguests.

Where aregion recommends that a First Nation be given section 69 authority over its
revenue moneys (see Chapter 9 of this manual), IMD is responsible for assessing the
regional submission and for seeking the Minister’ s signature recommending Governor in
Council approva of the Order in Council.

Accounting Operations Directorate

The Accounting Operations Directorate, Finance Branch, is responsible for the ongoing
operations of the departmental Trust Fund Management System (TFMS). Its duties
include maintaining the existing computer system and devel oping any modifications to
TFMS.

This Directorate coordinates the semi-annual deposit of interest into band moneys
accounts (see section 4.3 of this manual). It also conducts research, copies

trust accounting records and provides other information related to band accounts (e.g.,
historical account balances, interest rates).

Other Headquarters Areas

The following organizational units with DIAND carry out other moneys management
responsibilities:

> the Claims and Indian Government Sector: negotiating the terms of claim
settlements (refer to section 3.6 of this manual);

October 1997 -2
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2.3

24

> the Departmental Audit and Evaluation Branch: auditing of DIAND's
administration and practices,

> the Access to Information and Privacy Directorate: responding to information
requests related to band moneys,

> the Information Management Branch: providing support for computer systems,
and

> the Administration Directorate: holding and maintaining records.
DISTRICT OR REGIONAL LANDS AND TRUST SERVICES

Most operational responsibilities for the administration of band moneys have been
delegated to regional and district officials. Each region hasits own legal instrument,
approved by the Minister, which sets out the authorities it has been delegated.

Among the responsibilities delegated to the regions and/or districts by the Minister is the
making of decisions on the expenditure of all capital moneys (except those falling under
paragraphs 64(1)(d) and (k) of the Act) and al revenue expenditures under sections 66
and 69.

The responsibilities of district or regional Indian Moneys officers include consulting,
training and providing advice to First Nations on all aspects of the administration of band
moneys. Staff also analyze expenditure requests, review annual band money budgets,
make recommendations on the approval or denia of expenditure requests, prepare
submissions for granting section 69 authority to First Nations, and review annual audited
financia statements.

Staff are encouraged to consult with the Band Moneys Advisors in the Indian Moneys
Directorate at headquarters for policy clarification or to seek advice at any stage of their
assessment of band moneys expenditures.

FIRST NATIONS

All members of a First Nation have an interest in band moneys which are held in
common for their use and benefit. The 1992 Abbey and the 1996 Campbell River Indian
Band court decisions (see section 1.4 and Appendix A of this manual) addressed the
matter of the fiduciary duty of chiefs and councillors. These cases attest to the fact that
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actions can be successfully brought against elected council members who breach their
fiduciary obligations.

First Nation councils must plan for the expenditure of band moneys as part of their overal
financial management of First Nation resources, seeking independent legal and financial
assistance when necessary. In managing band moneys expenditures, the council should:

> weigh the pros and cons of proposed expenditures, identifying how they would
benefit the First Nation and its members and giving consideration to whether other
funding sources would be more appropriate for the intended purpose;

> ensure that any apparent conflict of interest related to an expenditure proposal
is properly considered,

> consult with regional or district staff on departmental requirements;
> prepare expenditure request submissions for review by DIAND;

> manage moneys once they have been released by DIAND from the Consolidated
Revenue Fund (CRF); and

> account for al band capital and revenue trust moneys received.

First Nations must provide the department with a full justification and all necessary
information in support of expenditure requests (other than for the use of band revenue
moneys under section 69 of the Act).

First Nations are encouraged to involve the department at the earliest stage of an
expenditure proposal so that the appropriate documentation requirements can be identified
and to facilitate prompt consideration of the request by the department.
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Collecting Band Moneys

3.1 AUTHORITY TO COLLECT
Indian reserves are federal Crown lands. Subsection 2(1) of the Act defines areserve as.

“a tract of land, the legal title to which is vested in Her Majesty, that has
been set apart by Her Majesty for the use and benefit of a band”.

As defined in the Financial Administration Act (FAA), public moneys (which include
Indian moneys) encompass all fees derived from surrenders of interests in reserve lands.
The FAA further stipulates that:

"all public moneys shall be deposited to the credit of the Receiver
General".

Only the Crown has title to reserve lands and, therefore, any band moneys generated from
resource transactions related to those lands must be paid to the Receiver General for
Canada. The Indian Act contains no provisions authorizing First Nations to collect Indian
moneys. Section 69 authority, which is described later in this document, does not provide
First Nations with the authority to collect revenue moneys.
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3.2

3.3

3.4

SOURCES OF INDIAN MONEYS

Band moneys are derived from a variety of sources which, except for the payment of
interest, are associated with the following types of renewable or non-renewable resource
activities occurring on reserve or Crown lands:

> lands and natural resource activity; and
> oil and gas activity.

In some instances, funds may also flow into band accounts in the CRF as a result of clams
settlements reached between the Crown and a First Nation, or as aresult of fines.

Collection responsibilities of the department include ensuring that the correct amount of
funds are collected and that the funds are attributed to the proper account (capital or
revenue) of the appropriate First Nation.

LANDS AND NATURAL RESOURCE ACTIVITY

Regional and district Lands staff are responsible for ensuring that all terms of resource
related transactions for reserve lands are met, including the collection of all moneys
prescribed in the relevant sale, lease or licence agreements. The WinLands software
(formerly the Land Transaction Management System - LTMS) has been designed by
Lands Directorate, in conjunction with the Information Systems Directorate, to allow
regions to monitor compliance with the terms of lands transactions, including the receipt
of all moneys due.

In asimilar manner, staff in the Environment and Natural Resources areas are responsible
for the management of resource activity related to timber, sand, gravel, limestone and
other minerals on reserves or on Crown land. Regional and district officers have been
delegated ministerial authority to collect band capital and revenue moneys derived from
lands and other sources of natural resources.

OIL AND GAS ACTIVITY

The Indian Oil and Gas Act and Regulations provide the authority for Indian Oil and Gas
Canada (I0GC) to enter into agreements with private sector companies to extract oil and
gas from reserve lands. Under this legidation, IOGC is responsible for negotiating, issuing
and managing oil and gas permits and leases. It also verifies oil and gas production and
provides forecasts of projected royalties which are used by First Nations in managing their
finances.
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The resulting revenues from oil and gas royalties, bonuses and so on, are deposited into
the appropriate First Nation's capital or revenue account by IOGC. For some First
Nations, these revenues represent a major source of funds.

3.5 SETTLEMENT FUNDS

First Nations are increasingly receiving significant sums of money from treaty land
entitlement and specific claim settlements. This trend will continue as the government
gives priority to the settlement of claims.

In some cases, the Crown pays settlement funds directly into trusts outside of the CRF.
On other occasions, settlement funds are paid into band capital or revenue trust accounts
within the CRF to be administered under sections 61 to 69 of the Indian Act.

The Claims and Indian Government Sector is responsible for negotiating the terms of the
clam settlements. However, Indian Moneys staff within LTS must be consulted whenever
settlement funds are to be deposited into a band capital or revenue account.

The following sets out departmental practices concerning the disposition of settlement
funds:

> Funds derived from settlements are not Indian moneys and do not have to be
managed pursuant to the Act. These funds would only become Indian moneysif,
at the time the agreement is signed, the membership of the First Nation decidesto
place their settlement funds into the CRF to be managed by the Crown.

> Settlement agreements have to be ratified by a vote, based on the informed consent
of the membership. The decision concerning the placement of settlement funds
(either in externa trusts or in the CRF) must also be based on the informed
consent of the First Nation, by means of a membership vote.

> Specific clauses are to be included in settlement agreements stating where the
funds are to be placed, whether or not the funds are considered to be Indian
moneys (depending on the First Nation’s decision), any conditions on their
subsequent disposition, and that Canada assumes no fiduciary obligations
regarding the use of settlement funds placed in outside trusts.
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Settlement funds not deposited into the CRF may be placed directly into external
trusts, provided that certain procedural steps are followed, namely: the trust
agreement is ratified with the informed consent of the membership; the First
Nation and its members obtain independent legal and financia advice; and the
trust is designed so the funds are used for the benefit of the First Nation.

The department will not review the performance of an outside trustee after such
moneys are paid into an external trust. The Crown will have no further
involvement with these funds because they cease to be Indian moneys and fully
become the responsibility of the First Nation and the trustee.

The following applies to the subsequent use of settlement funds deposited into band
capital and revenue accounts:

>

Where a settlement agreement is silent on the use of band capital and revenue
moneys, these funds will be released in accordance with sections 64, 66 and 69 of
the Act.

Some settlement agreements set out specific terms for the use of settlement funds
deposited in band trust accounts (for example, that they are only to be used to
purchase land, etc.). Such terms must be honoured by the department in
addressing requests for the expenditure of those funds under sections 64, 66 and
69.

A First Nation having section 69 authority may transfer into an external trust any
revenue moneys received from a settlement agreement, if it provides informed
consent through a second membership vote. The request for transfer must be
forwarded to the department in the form of a band council resolution (BCR).

This second vote is required because the settlement moneys were originally
deposited into the CRF on the basis of a band membership vote which ratified the
terms of the settlement agreement. However, a second vote is not needed if the
original settlement agreement contained a clause expressly allowing for the use of
section 69 for this specific purpose.

Band capital moneys cannot be transferred into an external trust, unless the courts
rule that the trust arrangement removes the Crown from any further responsibility
for those funds following the transfer.
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3.6

FINE MONEYS

Section 104 provides the authority for the disposition of fine moneys relating to offenses
committed under the Indian Act (including band council by-laws) and its regulations. This
section stipulates that:

“(1) Subject to subsection (2), every fine, penalty or forfeiture
imposed under this Act belong to Her Majesty for the benefit of the band,
or of one or more members of the band, with respect to which the offence
was committed or to which the offender, if an Indian, belongs.”

“(2) The Governor in Council may from time to time direct
that a fine, penalty or forfeiture described in subsection (1) shall
be paid to a provincial, municipal or local authority that bears in
whole or in part the expense of administering the law under which
the fine, penalty or forfeiture is imposed, or that the fine, penalty
or forfeiture shall be applied in the manner that he considers will
best promote the purposes of the law under which the fine, penalty
or forfeiture is imposed, or the administration of that law.”

Pursuant to section 62, fine moneys received by DIAND under section 104 of the Act are
considered to be band revenue moneys. Fine moneys resulting from other laws (for
example, from other federal or provincial legidation) do not fall under section 104 and are
not deposited into band trust accounts.

Most fine moneys are generated as a result of the violation of band by-laws. A by-law isa
local law that is passed by a First Nation council to help control certain activities within
the reserve, as set out in sections 81, 83 and 85.1 of the Act.

In accordance with section 104, fine moneys paid by individuals for the infraction of
by-laws are generally collected by the provincia government and are eventually turned
over to the federal government and to DIAND, for deposit into band revenue accounts on
behalf of the First Nation. However, in practice, the disposition of these moneys varies
from province to province. For example, in some cases, by-law fine moneys are retained
in whole or in part by the province to cover the administration costsit incursin policing
the bylaws on behalf of the First Nation and in processing the fine through its courts.
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Once the fine moneys have been deposited into the band’ s revenue account, the First
Nation may access these funds by requesting their release under sections 66 or 69 of the
Act.
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Holding Band Moneys

41  CONSOLIDATED REVENUE FUND (CRF)
4.1.1 Deposits into the CRF

Band capital and revenue moneys collected by the Crown are deposited into the CRF,
which is the single fund used to receive all moneys belonging to Canada. It isdefined in
the FAA asthe "aggregate of all public moneys that are on deposit at the credit of the
Receiver General".

Accordingly, al Indian moneys collected by the Crown are deposited into the CRF.
Within the CRF, specific accounts have been set aside for First Nations and certain Indian

individuas:
> band capital and revenue accounts;
> individual accounts for minors, adoptees, deceased individuals, mentally

incompetent Indians and missing individuals, and
> suspense accounts for First Nations and individuals.
Capital and revenue moneys are held in separate interest-bearing accounts under the name

of the particular First Nation concerned. The department generally maintains one capital
account and one revenue account per First Nation (approximately 1,200 accounts in total).
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4.1.2

4.1.3

Primarily by means of per capita distributions to members of a First Nation, Indian moneys
are sometimes deposited into departmentally administered accounts in the CRF for certain
individuals, especialy for mentally incompetent Indians, infant children of Indians and
adoptees.

Suspense Accounts

When Indian moneys are received which cannot be credited to a First Nation or individual
account, they are deposited into interest-earning suspense accounts. Each region has one
Indian moneys suspense account. Moneys placed in suspense accounts may include
receipts for unidentified First Nations or persons, receipts for moneys under litigation and
amounts received for unapproved or expired leases.

Regions must review all suspense accounts monthly and arrange for the proper disposition
of these moneys as quickly as possible.

Advantages
By having their moneys held in the CRF, First Nations receive the following advantages:
> tax is not charged on the interest earned on band capital and revenue moneys,

> management fees are not charged by the government for the administration of
Indian moneys;

> the government calculates interest on the basis of the quarterly average month-end
balance in aFirst Nation's account (when balances tend to be higher) and not on
the minimum quarterly balance;

> arate of interest is paid which is equivalent to the market yield of bond issues
having a maturity of ten years or over, even though the moneys may be held in the
CRF for much less than 10 years;

> the band moneys held in the CRF are risk free and are protected from the
possibility of financial institution failures or investments being written off due to
market fluctuations; and

> band moneys held in the CRF are not subject to charge, pledge, mortgage,
attachment, levy, seizure, distress or execution in favour or at the instance of any
person other than an Indian or First Nation.
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4.2

4.3

The department must carry out a variety of miscellaneous functions because Indian
moneys are held in the CRF. These functions are described below.

TRUST FUND MANAGEMENT SYSTEM

Prior to 1983, the accounting of Indian moneys collected and expended by the Crown on
behalf of First Nations was managed through a manual ledger card system. In 1983, the
department introduced a computerized system named the "Trust Accounting System” to
assist with the management of Indian moneys. This system was replaced in 1992 with the
"Trust Fund Management System” (TFMS). The Accounting Operations Directorate,
Finance Branch, is responsible for managing the financial and computer functions of
TEMS, including al systems maintenance and devel opment.

The TFMS maintains arecord of all moneys collected for and expended by al First
Nations. It aso generates monthly and year-end financial reports for the department and
First Nations in which al transactions against the capital and revenue accounts are
detailed.

Full accessto TFMSis provided to regions and districts responsible for administering
Indian moneys accounts. Departmental staff use TFM S to update account information,
journa voucher moneys between band and individual accounts, make disbursements from
accounts and generate account history reports. Detailed information on TFMSis available
from regiona Corporate Services staff.

PAYMENT OF INTEREST

Subsection 61(2) of the Act provides for the payment of interest on band capital and
revenue moneys. Indian moneys earn arate of return set by the Governor in Council
through an order-in-council (OIC). For information purposes, Appendix "B" provides the
actual rates of interest paid on band accounts from Confederation to March 1997. Actual
interest rates for subsequent periods can be obtained by contacting the Accounting
Operations Directorate, Finance Branch, at headquarters.

The method for determining the interest rate currently payable on band accounts has been
in effect since April 1, 1980 pursuant to OIC - P.C. 1981-3/255 (see Appendix “B”).
Interest rates are based on Government of Canada bonds having a maturity of ten years or
over, using the weekly yields published by the Bank of Canada.

Based on the month-end balances on deposit in the First Nation's account, interest is
calculated quarterly and compounded semi-annually. Every six months (April and
October), the Accounting Operations Directorate uses the TFM S to calculate and deposit
interest amounts payable on band capital and revenue accounts.
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4.4

Interest earned on balances in aband’ s capital and revenue account are deposited into the
band revenue account.

RELEASE OF BAND MONEYS INFORMATION

The department receives requests to release information it holds under sections 61 to 69
on behalf of First Nations. Such information may include detailed history reports that
itemize all receipts and expenditure transactions related to a band’ s capital or revenue
accounts. Current account balances may also be requested, along with accessto
departmental files that contain letters, band council resolutions and other documents
related to the department’ s management of the First Nation’s trust moneys.

The Access to Information Act and Privacy Act govern the disclosure of information held
by the federal government.

A request for information is formal when an application is sent to the Access to
Information and Privacy (ATIP) Secretariat at headquarters or when a written request
explicitly refers to one of these two Acts. The ATIP Secretariat coordinates the
preparation of responses to formal requests to ensure there is compliance with the above-
noted legidation and related policies and procedures.

Departmental programs have the responsibility to research, compile the required
information or records and to prepare recommendations on whether complete or partial
disclosure should be authorized. Normally the program has to provide the information,
along with its recommendations on the release of information, within seven calendar days.
Under exceptional circumstances, extensions can be obtained for providing a formal
response. These extensions should be discussed with the ATIP Secretariat.

A request isinformal when it is not made under either one of these two Acts. Therelease
of information from departmental files and records should be provided through ordinary
channels whenever possible and practical. Prior to transmitting the documentation to the
applicant, the department has to ensure that any specific information, records or portions
thereof that have been excluded or exempted under these Acts (for example, lega
opinions), are not released to the person making the request.

Since the department could be sued for inappropriate disclosure, advice should be sought
from the departmental ATIP Secretariat to clarify any questions on the proper way to deal
with an informal request. Whenever the right to access personal or “third party”
information is unclear or ambiguous, the applicant should be asked to submit aformal
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request under relevant legidation. Applicants who have been denied access through
ordinary channels shall also be informed of their rights to submit aformal request.

Access to Information Act

The Access to Information Act gives the right to access federal government records based
on the principle that information should be made available to the public, subject to limited
and specific exceptions. This Act applies to requests that are made by individuals to
access information about another entity, that is, about a “third party” (some other person,
group of persons or organization).

The department must protect the interests of First Nations when dealing with requests for
trust moneys information or records. These records can be released to a council sinceit is
the official representative of the First Nation. Any other entities (persons/researchers)
must provide the department with a written consent from the council (arecent letter from
the chief or a BCR adopted during the current mandate of the council) to have access to
these records. The name of the requester must appear on the letter or the BCR that
confers council consent to the release of information.

It should be noted that the trust records of First Nations often contain personal
information on individual members. The department does not have to review these
records and remove such personal information they may contain. Paragraph 8(2)(a) of the
Privacy Act authorizes disclosure of personal information when the release is consistent
with the purpose for which the information was obtained. For instance, the department
holds trust records to account for its management of First Nations moneys. Consequently,
al personal information contained in these records should be released to councils so that
they might have a complete record of what is on their files.

Sometimes, the members of a First Nation request copies of band trust records without
first obtaining the consent of their councils. Even though registered members have an
interest in the moneys held in trust on behalf of their communities, only their councils
represent the First Nation as a whole and thus have access to these records.

In these situations, members should be advised to contact their councils to obtain the
required information. The council likely either originated the information now contained
on our departmental files, or it was provided with copies of thisinformation by the
department sometime in the past. Furthermore, the council has a general duty to account
to its own members for prior moneys management and the moneys management decisions
it has made.
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4.4.2 Privacy Act

4.5

The Privacy Act deals with al personal information that is collected by the federal
government on Canadians. Thislegidlation protects that information against unauthorized
disclosure and appliesto individuals requests for information about themselves.

Thislegidation gives any individual the right to access the information held by the
government on his or her behalf. Consequently, LTS staff may informally release such
requested information to the individual aone. It isimportant to ensure that only the
information relating to that person is released.

In a case where a person requests information about someone else, a written consent of
release from the other individual has to be obtained prior to the disclosure of persona
information. When there is a separation or adivorce, only the parent with legal custody of
the child can access the child srecords. The duly appointed administrator (i.e., the legal
guardian) of amentally incompetent Indian may have access to any information regarding
that individual .

Information on a person that has been dead for more than 20 years cannot be protected
under this legisation and must be released upon request. In such circumstances, proof of
the individual’ s death must be obtained prior to the disclosure of information. Where the
death cannot be confirmed, the applicant should be asked to present a formal request for
information under the Privacy Act.

CREATION OF NEW FIRST NATIONS

Section 17 of the Act allows the Minister to constitute new First Nations. Subsection
17(2) states that:

“Where pursuant to subsection (1) a new band has been established from
an existing band or any part thereof, such portion of the reserve lands and
funds of the existing band as the Minister determines shall be held for the
use and benefit of the new band.”

Where anew First Nation is established from an existing one, the capital and revenue
moneys held for this existing First Nation are generally divided on a per capitabasis
among the members of both First Nations. The calculation of funds to be attributed to
each First Nation is based on the total population of those First Nations, as well as the
balances in their capital and revenue accounts, as of a specific pre-determined date.
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All details pertaining to the disposition of funds (such as the effective date for dividing the
capital and revenue moneys) should be addressed and resolved by the parties prior to the
establishment of the new First Nations, with the full knowledge of their members.

4.6 INHERENT RIGHT TO SELF-GOVERNMENT

The Claims and Indian Government Sector is responsible for negotiating self-government
arrangements between First Nations and the federal government.

The self-government process ultimately results in the signing of an agreement with aFirst
Nation and the passage of specific legidation to give effect to the agreement. Each
negotiation is unique to the particular First Nation involved. Although the form and
wording of the various arrangements will vary to reflect the specific needs of First
Nations, there are several aspects which should be common to all agreements from a band
moneys perspective. Asaresult, regional LTS staff have a duty to review any proposed
inherent right/self-government arrangements by First Nations in their region to ensure that
the terms relating to band moneys are consistent with the following guidelines.

> The department will negotiate the full transfer of band moneys it holds on behalf of
a First Nation, subject to the passage of specific legidation which fully relieves the
Minister from all duties related to the subsequent management of those moneys.

> The federal government will be liable for any errors or omissions that occurred
while these funds were under its administration.

> The federal government will not be liable for any errors or omissionsin the
administration of these moneys subsequent to their transfer to a First Nation.
Following such atransfer, the future liability of the Crown with respect to those
assetsis extinguished. First Nation councils will be fully accountable to their
people for the future management of those funds.

> Authority over the administration and management of these moneys will be
transferred only if there are adequate provisions for the protection of the individual
interests of all members of the First Nation. For LTS staff, addressing this point
involves reviewing the band membership provisions contained elsewhere in the
proposed agreement.
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Capital and revenue moneys are no longer considered to be “Indian moneys’ after they
have been transferred to a First Nation pursuant to an inherent right/self-government
legidation. The First Nation has complete discretion in determining the manner in which
these transferred funds will subsequently be managed. For example, the transferred trust
funds do not need to be segregated by the First Nation as “ capital” or “revenue’” moneys.
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5.1

5.2

Expending Band Moneys
Legidative Overview

INTRODUCTION
Chapters 5 to 7 of this manual address the expenditure of band moneys.

Chapter 5 presents an overview of the legidative provisions related to expending band
moneys. Specificaly, it provides explanations of sections 61, 64, 66 and 69 of the Act.

Chapter 6 outlines the overall process that isin place within DIAND for handling
expenditure requests from First Nations. Chapter 7 provides direction on specific
procedures and document requirements that apply to requests made under sections 64 to
69 of the Act.

SECTION 61

Subsection 61(1) is ageneral provision which states that: “Indian moneys shall be
expended only for the benefit of the Indians or bands for whose use and benefit in
common the moneys are received or held...”.

This subsection affirms that band moneys, which are held "in common” for al members of
the First Nation, must be used for the ben€fit of its members. The current members of a
First Nation have an interest in band capital and revenue moneys. Whenever possible,
however, consideration should be given to use or conserve existing moneys in such away
as to benefit not only current members but also future generations.
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Subsection 64(1) also states that the Governor in Council (the Governor Genera via
Cabinet) may determine whether any proposed use of band moneysis "for the use and

benefit of the band ".

53  SECTION 64 (CAPITAL)

The expenditure of band capital moneys is addressed in subsection 64(1). This provision

provides the Minister with the authority, subject to the consent of a band council, to

authorize and direct the expenditure of capital moneys for a number of specific purposes
that are itemized in paragraphs 64(1)(a) through (k) :

64(1)(c):

64(1)(e):

64(1)(P):

64(1)(i):

64(1)0):
64(1)(K):

64(1)(a):

64(1)(b):

64(1)(d):

64(1)(9):

64(1)(h):

per capita distributions to band members; (see also sections 52.1 to 52.5

of the Act for the administration of minors shares);
constructing/maintaining roads, bridges, water courses,
constructing/maintaining outer boundary fences,

purchasing land to be set aside as areserve;

purchasing a band member's interest in land;

purchasing livestock, farm implements, equipment and machinery;
constructing/maintaining permanent improvements and works;
providing loans to band members;

paying for expenses incidental to managing reserve lands and band
property;

constructing houses, providing housing loans and guarantees; and

any other purpose which is for the benefit of the band.

Where a by-law under paragraph 81(1)(p.3) of the Act isin force for a First Nation,

subsection 64(2) alows the Minister to authorize payments of capital moneys to persons
whose names are deleted from the Band List.
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54  SECTION 66 (REVENUE)

Subsection 66(1) allows revenue moneys to be expended for any purpose that in the
opinion of the Minister "will promote the general progress and welfare of the band or
any member of the band ". This subsection provides First Nations with a wide range of
possible expenditure purposes for which a release may be authorized, but only with the
consent of the council.

Subsections 66(2) and 66(3) of the Act, as well as sections 67 and 68, alow the Minister
to expend revenue moneys for other specified purposes. These expenditures do not
require council consent, although in practice such consent would normally be sought by
departmental officials in advance of the release of any revenue moneys. These provisions
arerarely used, since a First Nation may request the expenditure of funds for these
purposes under the authority of section 66(1).

Expenditures under subsection 66(2) may be made "to assist sick, disabled, aged or
destitute Indians" and "for the burial of deceased indigent members of the band ".
Expenditures can a so be approved in respect of certain unemployment insurance
contributions.

Where aby-law under paragraph 81(1)(p.3) of the Act isin force for a First Nation,
subsection 66(2.1) allows the Minister to authorize payments of revenue moneys to
persons whose names are deleted from the Band List.

Subsection 66(3) alows the Minister to expend revenue moneys for the following
specified purposes, without council consent:

66(3)(a):  to destroy weeds and prevent the spread of insects, pests or disease that
may destroy or injure vegetation on reserves,

66(3)(b):  to prevent and control the spread of disease on reserves;

66(3)(c):  to provide for the inspection of premises on reserves and their
destruction or renovation;
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66(3)(d):  to prevent overcrowded premises on reserves,

66(3)(e):  to provide for sanitary conditionsin private premises and in public
places on reserves; and

66(3)(f): to construct and maintain boundary fences.

SECTION 69 (REVENUE)

Subsection 69(1) of the Act enables a First Nation to “control, manage and expend” its
revenue moneys. This subsection does not give a First Nation the authority to collect
band revenue moneys, from such sources as the leasing of reserve lands.

The process through which a First Nation gains control over its revenue moneysis
described in Chapter 9.

Once a First Nation receives section 69 authority over its revenue moneys, it assumes full
responsibility for all revenue expenditures that are requested by the council. Thisincludes
determining whether any given expenditure will be for the general progress and welfare of
the First Nation and its members. DIAND will not require substantiation that a release of
revenue moneys will benefit the First Nation, but will rely on the expenditure decision
made by the council.

First Nations with section 69 authority must adhere to the Indian Bands Revenue Moneys
Regulations. Appendix "C" contains a copy of these regulations, which were last
amended in 1993. Prior to 1993, the regulations included a schedule of bands having
section 69 authority. At the time this schedule was revoked, the Indian Revenue Moneys
Order was created listing all bands having this authority. The current regulations and the
order are described in sections 9.2 and 9.3 of the manual.
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6.1

Expending Band Moneys
Overall Process

INTRODUCTION

First Nations may ask the Minister or his or her delegate to authorize the expenditure of
their capital or revenue moneys by submitting aformal request to DIAND in the form of a
band council resolution (BCR).

Regional and district LTS staff are responsible for assisting First Nation councilsin
understanding the department’ s administrative requirements for processing such reguests.
They aso assess expenditure requests and recommend approval or denial. The Minister or
the delegated officia makes the final decision on the release of funds.

Given the nature of the Minister’s duties and various important litigation that is before the
courts, the department must ensure that the best interests of First Nation members are
kept in mind when considering requests for the release of band capital and revenue
moneys.

This Chapter of the manual provides a definition of an expenditure and describes the steps
involved in processing an expenditure request from the receipt of a BCR in the department
to the release of funds.
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6.2

6.3

DEFINITION OF AN EXPENDITURE

Sections 64, 66 and 69 of the Act provide for the expenditure of band capital or revenue
moneys. An expenditure is the action or process of disbursing funds. Itislimitedto a
once and for al payment. After there has been such a payment by the Minister, the
moneys cease to be “Indian moneys’ and the Minister exercises no further direct control
over those funds.

The making of an investment such as stocks, bonds or Guaranteed Investment Certificates
(that is, financial instruments that are readily convertible to cash), does not constitute an
“expenditure’. Releasing capital or revenue trust moneys solely for the purpose of making
monetary investmentsis not permissible under existing legidation.

(Note: Indian moneys are public moneys and the manner in which afinancia
return is earned on these funds is prescribed under the Financial Administration
Act and the Indian Act. Subsection 61(2) of the Indian Act provides for interest to
be paid on such moneys held in the CRF. Ordersin council specify the manner in
which the interest rate is determined.)

A loan guarantee is not an “expenditure’ per se, since an “expenditure”’ will only occur if
the First Nation failsto pay off the loan. Therefore, the use of band capital or revenue
moneys as collateral for aloan to a First Nation (that is, as aloan guarantee), as well as
line-of-credit arrangements, are not permissable under sections 64, 66 or 69 of the Indian
Act (other than for loan guarantees for housing purposes which are specifically allowable
pursuant to paragraph 64(1)(j) of the Act). Furthermore, the Appropriation Act does not
contain the necessary authority for these types of financia transactions and such authority
is not specifically found in other legidation, including the Indian Act.

PROCESS OVERVIEW

An overview of the general process followed for the expenditure and monitoring of band
moneys s graphically displayed in Appendix J. This processisinitiated when a First
Nation council adopts a BCR requesting arelease of funds. The BCR is sent to the
appropriate regional or district office of DIAND which is then responsible for analysing
the request, assessing whether the expenditure would benefit the First Nation and its
members (except for section 69 requests), and approving or denying the request within the
scope of its delegated authority.
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6.5

For expenditure requests under paragraphs 64(1)(d) and (k), where this authority has not
been delegated, the region sends its recommendation to the Registration, Revenues and
Band Governance Branch at headquarters for review by the Indian Moneys Directorate
and preparation of the final submission for ministerial approval.

Once an expenditure is approved by DIAND, the funds are released to the First Nation
council who is then responsible for making the authorized expenditure.

At the end of each fiscal year, First Nations must submit an independent audit of their
fundsto DIAND. Thisaudit includes sections pertaining to the use of band capital and
revenue moneys. Regions and districts analyze the appropriate sections of financial audits
to ensure that the funds released to the First Nation were used for the purposes previously
authorized by DIAND.

If not, corrective measures are taken to resolve any issues or discrepancies.

FORMAL EXPENDITURE REQUEST

The expenditure of band capital or revenue moneys s initiated through a BCR which
conveys the consent of the First Nation council for the release of funds. The BCR must be
discussed and approved at a duly convened meeting of the council. It specifies the nature
of the request, the amount of the proposed expenditure, its purpose and other particulars.
In addition, First Nation councils must provide DIAND with sufficient information to
support their requests (except for section 69 requests) so that departmental officials can
make informed recommendations and decisions on the release of funds.

In some instances, it may be appropriate for a First Nation council to hold a general
meeting of its members or conduct a membership vote to determine whether the
community supports a proposed use of capital or revenue moneys. For example, a
membership vote may be undertaken by the First Nation where large, risky or
controversia proposals are involved, or where a possible conflict of interest situation may
arise.

In considering an expenditure, First Nation councils are encouraged to seek the assistance
of independent financial or legal advisors. First Nation councils are aso encouraged to
involve the department at the early stages of their development of an expenditure
proposal, so that proper documentation requirements can be identified and to facilitate the
expeditious release of funds by the department.

DEPARTMENTAL ASSESSMENT

Departmental assessment of an expenditure request consists of three phases:
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> theinitia review:;
> the assessment of benefit; and
> the recommendation.

The manner in which an expenditure request is assessed will differ according to whether
the First Nation proposes to use its capital or revenue moneys and, in the case of revenue
moneys, whether the First Nation has been granted section 69 authority.

For revenue expenditure requests from First Nations having section 69 authority, the
department conducts the initial review described below and ensures that an environmental
screening and, where necessary, an assessment or audit of the proposed expenditure has
been completed. These environmental requirements are defined in section 6.5.1 of the
manual .

Under section 69, the band has the authority to “expend” its revenue moneys. Therefore,
it isthe responsibility of the First Nation council to determine whether a proposed use of
revenue moneys will benefit the community and its members. Departmental staff are not
responsible for assessing benefit for section 69 expenditures. When the submitted
documents are satisfactory, LTS staff prepares a recommendation for approval.

For release of capital moneys under section 64, as well as revenue moneys under section
66, departmental staff must conduct an initia review and an assessment of the overall
benefit for the First Nation. If satisfactory, LTS staff then prepare the appropriate
approva documentation, with their recommendation on the release of funds, to the
appropriate signing authority.

The results of the initial review and the assessment of benefit must be documented on file
by LTS staff. At any step of the process, it may be necessary to contact the First Nation
council or band staff to obtain additional supporting information or seek clarification of
matters related to the proposal.
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6.5.1 Initial Review

Appendix “D” provides a checklist which can be used by LTS staff to carry out the initial
review.

When a BCR requesting the expenditure of band moneysis received within LTS, the First
Nation council should be sent an acknowledgement letter. The assigned officer actioning
the BCR then begins the initial review by examining the following aspects of the request.

BCR Requirements
The BCR must contain the following:

> aclear statement that the BCR was passed at a duly convened meeting of the
council and the date of that meeting; copies of council minutes where the
expenditure was considered may be included as supporting documentation,

> a statement of the number of council members constituting a quorum and the
signatures of at least the council members that supported the motion;

> aclear indication of whether capital or revenue funds are required (asingle BCR
may be used to request the expenditure of both capital and revenue moneys), the
exact amount requested and a clear statement of the specific purpose(s) of the
proposed expenditure;

> where a band membership vote was held in support of the request, the results of
the vote should be stated, along with the wording of the motion or question that
was posed to the members;

> a statement that books and records will be maintained according to generally
accepted accounting practices and that departmental staff will be permitted access,
at reasonable times, to all relevant books, records and the project site for audit,
inspection or any other reasonable purpose;

> a statement that audited financial statements will be provided to the department for
all trust funds within 90 days of the end of the fiscal year; and

> an indication of the date(s) on which the funds are required and where the cheque
should be directed (optional).
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Where the BCR is determined to be significantly deficient, or where the purpose of a
proposed expenditure is not permissable (see section 6.2 of the manual regarding
investments, loan guarantees and lines-of-credit), it will be returned to the First Nation
council unapproved, with aletter specifying the areas of concern. The council may later
wish to resubmit a new BCR to address these deficiencies.

Should the BCR not have al of the above-mentioned information (e.g., the BCR does not
mention the audit clause), it may not be necessary to return it to the First Nation council.
In such cases, the council would be required to provide this information or any minor
clarification in writing.

A single BCR may be used to submit an annual capita or revenue budget that itemizes
multiple expenditures for the First Nation over agiven fiscal year.

Section of the Act

Based on the nature and purpose of the expenditure request, LTS officers will determine
the section or paragraph of the Act under which the proposal falls. Refer to section 7 of
the manual for a detailed description of the types and purposes of expenditures described
in sections 64, 66 and 69 of the Act.

The section or paragraph under which an expenditure can be authorized is information that
is used to establish whether the council has submitted all necessary documents in respect
of the type of request it has made. It isa so used to identify the departmental officia that
has been delegated the signing authority for authorizing such expenditures.

The Minister has delegated the making of all expenditure decisions to regiona and district
staff within the LTS Sector, with the exception of capital moneys expenditures made
under paragraphs 64(1)(d) and (k) of the Act. These two types of expenditures require the
Minister’s approval and, therefore, need to be supported by a recommendation from the
Regional Director General. Refer to the most recent delegation instrument to

determine which regional official has the appropriate delegated signing authority for al
other band moneys expenditures.

Supporting Documentation

In addition to the BCR, supporting documentation must be provided by the First Nation
council for section 64 and 66 expenditures to enable the department to make an informed
judgement on the merits of an expenditure request. No supporting documents are
required for section 69 proposals other than an environmental screening and, where
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6.5.2

necessary, an environmental assessment or audit. Definitions of these environmental terms
are included in section 6.5.2 of the manual.

Requirements for supporting documentation depend on the specific purpose and nature of
the expenditure request. Chapter 7 of this manual indicates the supporting documentation
that is required for the expenditure purposes stated in each paragraph of subsection 64(1)
and section 66.

Availability of Funds

LTS staff must determine whether the First Nation has sufficient fundsin its trust account
to satisfy the amount of the request. The TFMS may be used to obtain current balances
and financial commitments againgt First Nations trust funds accounts (e.g., housing loan
guarantees, or other approved BCRs which have not yet been funded). 1t may aso be
necessary to contact other sources such as Indian Oil and Gas Canada, Lands or Natural
Resources to obtain future income projections of band moneys.

When a First Nation does not have sufficient funds available in its trust account, but is
expecting to receive these funds throughout the remainder of the year, the BCR may be
approved subject to the availability of funds. If these expected funds are not sufficient to
cover the expenditure request, LTS officers should consult with the First Nation council
for appropriate action. For example, the BCR may be approved for alesser amount than
was originally requested, or it may be returned to the First Nation council unapproved.

Remedial Action Plan (RAP)

For First Nation councils experiencing financial difficulties or indebtedness situations, a
Remedia Action Plan (RAP) may bein place. Through the efforts of First Nation council
and regional Funding Services staff, a RAP sets out strategies for addressing the various
financia issues faced by First Nation councils.

Expenditure requests to address the indebtedness of a First Nation fall under
paragraph 64(1)(k) of the Act (refer to Chapter 7).

Assessment of Benefit

After completing the initial review, the LTS officer begins a detailed analysis of the
expenditure requests that fall under section 64 or 66. Asrequired by the Act, this analysis
must determine whether the intended use of funds will benefit the First Nation or, in the
case of revenue moneys, promote the general progress and welfare of the First Nation
members.
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When conducting this assessment, LTS staff may need to contact the First Nation council
or other interested parties (i.e., banks, other areas within DIAND, other government
departments, etc.) to obtain further information or additional supporting documentation.
The assessment must examine all aspects of the expenditure request including the financial,
socio-economic, environmental and legal considerations.

Financial Considerations

The financial assessment is critical to making an informed recommendation. This
assessment must establish whether the proposed expenditure is a prudent and necessary
use of trust moneys and that the amount requested is reasonable for the type of
expenditure being proposed.

LTS staff must ensure that the relevant financial documentation ison file. Thisincludes
establishing whether anticipated costs have been sufficiently broken down, such that the
specifics of how the funds are to be used are understood.

The financial assessment must compare the total amount requested with the balancesin the
band capital or revenue account. |rrespective of the amount requested, LTS staff must
consider the impact of the release of trust funds on the account balance. For example, the
release of funds may deplete the account or adversely impact future generations.

The First Nation council should provide evidence that alternative sources of funding were
considered in financing the expenditure request, where this is seen to be appropriate.
Alternative funding sources include appropriated funds from DIAND, other federal or
provincial programs, financia ingtitutions, etc.

Socio-Economic Considerations

The assessment should show any possible employment opportunities for members either
on or off-reserve. Furthermore, the analysis of the expenditure request should determine
particular benefits to the community as awhole, including reduced dependance on social
assistance, new or improved programs and services, community facilities, cultural events,
etc.

Environmental Considerations

Ministeria decisions to release band moneys do not trigger the application of the
Canadian Environmental Assessment Act (CEAA). However, as a matter of policy, the
LTS Sector will apply CEAA requirements to all ministerial expenditure decisions made
under sections 64, 66 and 69. Thisis appropriate, given the nature of the Minister’s

October 1997 -8



Manual for the Administration of Band Moneys

responsibilities over Indian moneys and the need to determine whether the release of funds
is of overal benefit to the First Nation.

Environmental impacts must therefore be considered for al band moneys expenditures,
however, it is understood that many expenditures will have no impact on the environment
(e.g., band office salaries, etc.).

First Nation councils must provide the department with an environmental screening for
expenditure requests under sections 64, 66 and 69 and, depending on the nature of the
expenditure, an assessment or audit of its environmental impact. The First Nation will
bear al costs associated with producing this assessment or audit. Such costs can be
included in the amount requested from the capital or revenue account. They may also be
financed by the regional offices of DIAND, if appropriated funding is available for this
purpose.

An environmental screening refers to a shortened or smplified type of assessment under
the CEAA. It must be approved by the appropriate Responsibility Center Manager in each
region. Expenditure requests involving the participation of other federal agencies and
departmental programs may have aready been screened. In such cases, LTS staff must
obtain a copy of this environmental screening for reference purposes. When the
environmental screening identifies impacts on the land or its environment, an assessment
or audit, as the case may be, will be required to support an expenditure request.

An assessment may be undertaken by means of an environmental screening, a
comprehensive study or a pane review. Itisamed at assessing the potential impacts on
land, and on the environment in general, for proposed “projects’. An assessment would
generally be required for new projects.

An audit refersto areview of the existing environmental condition of land. For example,
an audit would be required for land proposed to be acquired by the department for an
addition to areserve under 64(1)(d), or the acquisition of off-reserve lands by the First
Nation under 64(1)(k).

The Indian & Inuit Affairs Program (11AP) Environmental Assessment Procedures
manual has been devel oped to provide an overview of the CEAA requirements. This
document will be of help in making a determination on the environmental impacts of
proposed projects and can be obtained by contacting the Lands and Environment Branch
at headquarters.

Legal and Other Considerations
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6.5.3

The LTS officer must determine if there are any legal issues that must be addressed in
consultation with Legal Services. For example, the proposal may set a prece