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A

INTRODUCTION

THE YEAR IN BRIEF

A-1 The Board processed 1,244 matters during the year under
review, an increase of 35% over the previous fiscd year. This significant
incresse in workload was mostly due to the resumption of collective
bargaining and the resulting need for the establishment of designation
review panels and conciliation boards and requests for conciliators. The
Board adso processed maiters involving adjudication, certification,
complaints and other disputes filed under the various sections of the Act
administered by the Board. The work is described in the appropriate
sections of this report.

A-2  The adjudication workload also increased by 15% from that of
fiscal year 1996-97. Grievances relating to harassment and termination
of employment have aso become more complex, so tha more time is
required for hearing days and decision writing.

A-3  Deputy Charperson Philip Chodos was appointed Vice-
Chairperson and Messrs. J.C. Cloutier and JW. Potter were appointed
as Board members for a period of two years. Mrs. Murid Korngold
Wexler left the Board in January 1998, after 14 years with the Board.

ORGANIZATION AND FUNCTIONS
OF THE BOARD

A-4  The Public Service Staff Relations Board (the Board) is a
quas-judicid gatutory tribund respongble for the adminidration of the
systems of collective bargaining and grievance adjudication established
under the Public Service Staff Rdations Act (the Act) and the
Paliamentary Employment and Staff Rdations Act. In addition, it is



respongible for the adminigtration of certain provisions of Part |1 of the
Canada Labour Code concerning the occupationa safety and hedlth of
employees in the Public Service The combined functions of the
Chairperson and the Board in specific areas under the Act ae
anadogous to those performed by Ministers of Labour in private sector
juridictions. According to the Act, the Board conssts of a
Chairperson, Vice-Chairperson, not less than three Deputy Chairperson
and such other full-time members and part-time members as the
Governor in Council consders necessary. The Board reports to
Parliament through a designated minider, the Presdent of the Privy
Council. (It should be noted that the Board reports to Parliament
Sseparatdly  with respect to proceedings under the parliamentary
legidation.)

A-5 Proceedings before the Board include applications for
certification, revocation of certification, complaints of unfar |abour
practices, the identification of positions whose duties are of a managerid
or confidential nature, the designation of postions whose duties are
required to be performed in the interest of the safety or the security of
the public, and complaints and references of safety officers decisons
under the safety and health provisons of Part |1 of the Canada Labour
Code. By far the heavie volume of cases congds of grievances
referred to adjudication concerning the interpretation or application of
provisons of collective agreements or mgor disciplinary action and
termination of employment. The Board dso provides mediation and
conciliation services when requested to do so by parties unable to
resolve their disputes. Many such cases are settled without resort to
forma proceedings before the Board.

A-6 The Boad provides premises and adminidtrative support
sarvices to the Nationd Joint Council, which is composed of
representatives of the employers and bargaining agents. The Council
serves as a consultation forum and a mechanism for the negotiation of
terms and conditions of employment that do not lend themselves to unit-
by-unit bargaining.



B

PROCEEDINGSWITHIN THE BOARD'S
JURISDICTION OTHER THAN
ADJUDICATION AND ARBITRATION

REQUEST FOR REVIEW OF BOARD
DECISIONS

B-1 Pursuant to section 27 of the Act, the Board may, upon
gpplication, review, rescind, dter or vary any of its decisions or orders.
Eleven such gpplications were filed during the year, of which ten were
from the Staff of the Non-Public funds.

B-2 Fve of the gpplications were filed by the Staff of the Non-
Public Funds seeking a merger of dl employees in the adminigrative
support category bargaining unit with al employees in the operationd
category bargaining unit employed a five different locations, namdly:
Petawawa, Goose Bay, Bagotville, Vacartier, and Ottawa. The Public
Sarvice Alliance of Canada, the bargaining agent in dl five matters, did
not oppose the applications. The Board alowed the applications and
certified the Public Service Alliance of Canada as bargaining agent for
the five new barganing units (Board files125-18-71 to 75). See

paragraph F-1.

B-3 Two other gpplications were filed by the Staff of the Non-
Public Funds. The first requested that al employees in the operationd
category employed at CFB Saint-Jean be merged with the employeesin
the operationa category employed at CFB Montred. The request was
based on the fact that CFB Saint-Jean had ceased to exist as an
autonomous base and was now considered part of CFB Montredl.

The second application dedt with the same issue but related to
employees in the operational category & CFB Shearwater and
CFB Hdifax. The Public Service Alliance of Canada, the bargaining
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agent in the firgt application, and the United Food and Commercid
Workers Union, Loca 864, the barganing agent in the second
gpplication, did not oppose the request and were duly certified as
bargaining agents for the merged bargaining units a& Montred and
Halifax respectively (Board files 125-18-81 and 82).

B-4 In an earlier decison, the Board had concluded that at least
some students employed by Revenue Canada, Customs and Excise,
were not subsumed by the definition of “employes” contained in
paragraph2(1)(k) of the Act and therefore might fal within the
programme adminigration bargaining unit (Board file 147-2-46). A
request for review was filed with the Board adducing new evidence
which could not reasonably have been presented at the origind hearing.
In the Board's opinion, this evidence established that the Memorandum
of Understanding entered into by Revenue Canada and Treasury Board
in 1987 authorized Revenue Canada to establish a year-round student
employment program within the meaning of paragraph 2(1)(k) of the
definition. The gpplication was dlowed by the Board (Board file
125-2-83).

B-5 Anagpplicaion filed by the Staff of the Non-Public Funds as the
employer sought the merger of the administrative support bargaining
unit, represented by the Public Service Alliance of Canada, the
operationd category bargaining unit, represented by the United Food
and Commercial Workers Union, Locd 864, and the operationa
bargaining unit located at 101 Colond By, Ottawa, represented by the
Hospitality and Service Trades Union, Loca 261. Both the Hospitdity
and Service Trades Union, Local 261, and the United Food and
Commercia Workers Union, Loca 864 opposed the merger proposed
by the employer. The Public Service Alliance of Canada indicated thet,
should the application be alowed, a representation vote should be
ordered s0 as to give the affected employees the opportunity to fredy
choose ther bargaining agent. The application was withdravn by the
employer prior to the hearing (Board file 125-18-80).

B-6 Two further gpplications were filed by the Staff of the
NonPublic Funds, seeking the merger of bargaining units in two
different locations. In the first gpplication, the employer sought the
merger of employees in the adminigrative support category with the
employees in the operationa category, dl employed a Trenton. The
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bargaining agent for the adminigtrative support category is the Public
Service Alliance of Canada whereas that for the operationa category
bargaining unit is the United Food and Commercid Workers Union,
Loca 864. In the second gpplication, the employer sought a merger
between employees in the administrative support category at CBF
Gagetown, for which the Public Service Alliance of Canada is the
certified bargaining agent, and employees in the operationd category
bargaining unit, dso at CFB Gagetown, for which the United Food and
Commerciad Workers Union, Locad 864 is the certified bargaining

agent.

B-7 In both ingances, the Alliance opposed the application and
indicated that if the consolidation was to proceed, then a representation
vote should take place to give employees the opportunity to select their
bargaining agent. The United Food and Commercial Workers Union,
Local 864, opposed the employer’s proposa to merge the bargaining
units. Both matters are scheduled for hearing during the next fisca year
(Board files 125-18-78 and 79).

DECLARATION OF SUCCESSOR RIGHTS

B-8  Under section 48 of the Act, an employer or a bargaining agent
may gpply to the Board to determine the rights, privileges and duties
acquired or retained by it as a result of a trandfer of jurisdiction. The
Board dedlt with one such gpplication during the year under review.

B-9 The application was filed by the Canadian Food Ingpection
Agency, a new separate employer created by the transfer of part of the
Public Service from Part | to Part Il of Schedule | of the Public Service
Staff Relations Act. The gpplicant gpplied under section 48.1 of the Act
for various trandtiond determinations. The respondents were the Public
Service Alliance of Canada, the Professond Inditute of the Public
Service of Canada, the Association of Public Service Financid
Adminigrators, the Socid Science Employees Association and the
Council of Grgphic Arts Unions. Only the Professond Indtitute of the
Public Service of Canada and the Public Service Alliance of Canada
elected to participate in the gpplication.

B-10 On the consent of the respondents, the Board determined that
four bargaining units were gppropriate for collective bargaining. Thus,
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the Professond Inditute of the Public Service of Canada was certified
as the bargaining agent for three bargaining units consging of: 1) dl
employees classfied in the veterinary medicine group; 2) dl employees
classfied in the scientific regulation group and 3) dl employees dassfied
in the agriculture, biological sciences, chemistry, commerce, computer
systems adminigtration, engineering and land survey, purchesng and
supply, scientific research, and economics, sociology and datistics
groups. The Public Service Alliance of Canada was certified as
bargaining agent for dl other employees. The Board dso determined
that dl collective agreements and arbitra awards that applied to
employees of the gpplicant and that had not aready expired would do
S0 on the date of the decision. Notices to bargain were deemed to have
been served in accordance with the provisions of the Public Service
Staff Relations Act. The Board aso extended the time for the parties to
complete their obligations under sections 78.1 and 78.2 of the Act
(Board file 140-32-14).

APPLICATIONSFOR CERTIFICATION

B-11 Under section 35 of the Act, an employee organization may
submit an gpplication for certification as barganing agent for a
bargaining unit. During the year under review, the Board dedt with two
such gpplications.

B-12 In one application, the Hospitaity and Service Trades Union,
Local 261, sought certification as bargaining agent for al employees of
the Staff of the Non-Public Funds located a 101 Colond By, Ottawa.
Following a hearing, the Board dlowed the gpplication and so certified
the Hospitality and Service Trade Union, Local 261 except for persons
above the rank of supervisor, office and clericd aff (Board
file 142-18-320).

B-13 The Asxociation of Marine Assessors, Ingpectors and
Investigators of the Public Service of Canada, applied for certification
on behdf of employees whose duties involve the assessment, purchase
and refitting of marine vessds; the ingpection, licenang of marine vessds
and docks, and the investigation of marine accidents where federd law
requires one. The gpplicants are employees a present classfied in the
technica ingpection bargaining unit for which the Public Service Alliance
of Canada is the certified bargaining agent and the Treasury Board is
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the employer. Both the employer and the bargaining agent opposed the
gpplication. The gpplication was heard by the Board and a decison will
be issued during the next review period (Board file 142-2-321).

DETERMINATION OF MEMBERSHIP IN
BARGAINING UNIT

B-14 Under section 34 of the Act, the Board may determine whether
any employee or class of employeesisor is not included in a bargaining
unit. The Board dedlt with two such applications during the year, both
of which were carried over from the previous review period.

B-15 One gpplication, filed by the Public Service Alliance of Canada,
requested that employees hired as “students’ by Revenue Canada be
deemed pat of the programme adminidration bargaining unit. The
employer maintained that the students were excluded pursuant to
paragraph 2(1)(k) of the definition of employee in the Act. The Board
found that some students employed by Revenue Canada might fdl
within the programme adminidration bargaining unit. A request for
review filed by the employer adduced new evidence that could not
reasonably have been presented at the origina hearing. The Board's
opinion was that, according to this evidence, the Memorandum of
Understanding entered into by Revenue Canada and Treasury Board in
1987 authorized Revenue Canada to establish a year-round student
employment program. Consequently, the “students’ were found to be
excluded from the programme adminigiration bargaining unit (Board files
147-2-46 and 125-2-83). See paragraph B-4.

B-16 The other goplication was filed by the Association of Public
Savice Financid Adminigrators dleging that two individuas classfied
at the AS-5 level were actudly performing duties that placed them in the
F bargaining unit. The Public Service Alliance of Canada, the certified
bargaining agent for employees in the AS bargaining unit, was an
interested party in the proceedings. The gpplication was withdrawn
prior to the hearing of this matter (Board file 147-2-47).



PROCEEDINGS UNDER SECTION 21
OF THE ACT

B-17 Section 21 of the Act, entitled “Powers and Duties of the
Board”, provides the Board with “resdua powers’. This section is used
to congder alegations of non-compliance with sections of the Act that
impaose on the parties obligations that are basic to the purposes of the
Act but for whose breach there is no specific remedia procedure.

B-18 The Board received five applications during the year, in addition
to three cases carried over from the previous year. The Board disposed
of four gpplications; two were dismissed and two were withdrawn prior
to the hearing. The four remaining cases are scheduled for hearing
during the next fiscd year.

DESIGNATION OF POSITIONSAS
MANAGERIAL OR CONFIDENTIAL

B-19 Asaresult of amendments to the Public Service Staff Relations
Act in June 1993, positions, rather than employees, are now excluded
from bargaining units. At the time of certification, in the aosence of the
agreement of the parties, the Board determines which postions are to
be designated as manageria or confidentia (see sections 2, 5.1, 5.2 and
5.3 of the Act). The employer may subsequently so identify any other
position it feels should be excluded. If the bargaining agent objects to
the proposed exclusion, the Board makes the determination.

B-20 The Board recelved 289 objections to such identifications and
another 69 were carried over from the previous fisca year. Of the totd,
91 were disposed of during the year, four by decision of the Board and
87 by settlement or withdrawa. The remaning 267 objections were
caried into the new fisca year. Of these, 109 are being held pending
the report of an examiner and the remaining 158 will be scheduled for
hearing in the next fisca year.

B-21 Tables 3 and 4 give details of Treasury Board employees who
occupy managerid or confidentid pogtions. Table 5 gives details of
such exclusions for the employees of the separate employers.



APPLICATIONS FOR EXTENSION OF TIME

B-22 The Board processed twelve gpplications for extension of time,
including seven carried over from the previous year. Four goplications
were digposed of during the year; two were dismissed, one was upheld
and the other was settled by the parties prior to the hearing. The
remaining eight cases are scheduled to be heard during the next review

period.
REVOCATION OF CERTIFICATION

B-23 The Board processed three applications for revocation of
certification, two of which were carried over from the previous fisca
year. Two were disposed of by decisons of the Board. The remaining
gpplication was heard and a decison will be issued during the next fisca
yedr.

B-24 In one gpplication, the employer, the Staff of the Non-Public
Funds, sought the revocation of certification when the closure of a
day-care centre resulted in the termination of al employees in the
technical category. The Public Service Alliance of Canada, the
bargaining agent, did not contest the application. Consequently, the
Boad revoked the bargaining agent's cetification (Board file
150-18-42).

B-25 The Nationa Research Council of Canada, as the employer,
sought the revocation of the certification of the Research Council
Employees Association as the bargaining agent for employees in the
data processing bargaining unit on the grounds that there were no longer
any employess in that bargaining unit. The bargaining agent did not
contest the gpplication and the certification of the bargaining agent was
revoked (Board file 150-09-43).

COMPLAINTSUNDER SECTION 23 OF THE
ACT

B-26 Section 23 of the Act requires the Board to inquire into
complaints of “unfair labour practices’ as set out in sections 8, 9 and 10
of the Act, or of falure by the employer to give effect to decisons of



adjudicators or aprovison of an arbitral award. Effective 1 June 1993,
as a result of amendments to the P.SSRA., this section was
broadened to require the Board to inquire into complaints about the
duty of far representation. The Board is dso empowered to order
remedia action.

B-27 The Board processed 71 such complaints during the year under
review, including 33 carried over from the previous year. Of the 71
complaints, 15 were dismissed by the Board, 19 were withdrawn, one
was upheld and five were settled prior to the hearing. The remaining 31
complaints are scheduled for hearing during the next fiscd year.

B-28 Decisons issued this year concerned compliance with
regulaions, discrimingtion agang the employee organization,
discrimination againg members of bargaining units, and the duty of far
representation.

SAFETY OR SECURITY DESIGNATIONS
UNDER SECTION 78 OF THE ACT

B-29 “Desgnated postions’ are those whose duties are deemed to
be essentid to the safety or security of the public and whose incumbents
are therefore prohibited from participating in a drike. At present,
conciliation is the only method of disoute resolution in a negotiation
impase with the employer. The Act provides that no conciliation board
may be established, and hence no lawful strike may take place, until the
parties have agreed upon or the Board has decided which postions in
the bargaining unit are to be designated. Any postions on which the
parties disagree must be referred to a designation review pand,
gppointed in the same manner as a conciliation board, which will make
non-binding recommendations on whether the postions have safety or
security duties. Where, after consdering these recommendations, the
parties continue to disagree, the Board makes the final determination.

B-30 During the year under review, the Board processed 86 referrds
involving safety or security designations, of which 42 were carried over
from the previous year. The Board issued 55 decisons confirming the
desgnations in pogtions in 55 different bargaining units. Thirty-one
referrds were carried over to the next fiscd year, three of which were
referred to the Board pursuant to section 78.2 of the Act following the
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recommendations of the designation review pand. These three are
scheduled for hearing during the next fiscd year.

FACT FINDER

B-31 Where the parties to collective bargaining have bargained in
good fath towards concluding a collective agreement but without
success, ether party may request the appointment of a fact finder to
assd them.

B-32 The one such request recelved by the Board during the year
involved the Treasury Board and the Professond Indtitute of the Public
Searvice of Canada in respect of al employees in the auditing group
bargaining unit. The fact finder gppointed by the Board submitted a
report to the Board and the parties.

REFERENCES UNDER SECTION 99 OF THE
ACT

B-33 There were 17 references referred under section 99 of the Act
during the year and eight such references carried over from the previous
year. Section 99 provides for disputes that cannot be the subject of a
grievance by an individud employee. They come about when the
employer or bargaining agent seeks to enforce an obligation dleged to
arise out of a collective agreement or arbitral award.
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ADJUDICATION PROCEEDINGS

C-1 Pat IV of the Public Service Staff Relations Act provides a
grievance procedure covering a broad range of matters and a system
for the determination of “rights digoutes’. These are grievances arising
from the gpplication or interpretation of a collective agreement or an
arbitra award or from the imposition of mgor disciplinary action and
termination of employment. The Act uses the word “adjudication” to
refer to the find determingtion of rights disputes, though most
jurisdictions refer to this process as “arbitration”. The latter term is used
in the Act for the binding determination of “interest disputes’, which are
disputes arising in the negotiation of collective agreements.

C-2  Section 91 of the Act provides a right, subject to certain
conditions, to carry a grievance from the firg to the find level within a
department or agency to which the Act applies. The grievance
procedure is set out under the P.S.SR.B. Regulations and Rules of
Procedure or in the collective agreement. Only when the grievor has
exhausted this process may the matter be referred to adjudication under
section 92, and then only if the grievance fdls within the categories
defined below. A reference is heard and determined by a member of
the Board acting as adjudicator.

C-3 Table 8 shows grievances referred to adjudication under
various sections of the Act each year since April 1993 and cumulative
totals since April 1967. Two categories of grievances are referable to
adjudication under section 92 of the Act. One category, defined in
paragraph 92(1)(a), condsts of grievances arising out of the gpplication
or interpretation of a collective agreement or an arbitral award. To refer
such grievances, employees must have the consent of their bargaining
agent. There were 451 of these grievances referred in the year under
review.
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C-4  The other category of grievances referable under section 92 of
the Act is defined in paragraphs 92(1)(b) and (c). In this category, an
employee could origindly refer only grievances arisng out of disciplinary
action resulting in discharge, suspenson or a financid pendty. As a
result of the Public Service Reform Act provisons proclaimed in force
on 1 June 1993, this category of grievances for employeesin the centra
adminigration now includes demotion and al other terminations of
employment not specificaly covered by the Public Service Employment
Act. In this case, the employee need not have the consent of the
bargaining agent in order to refer the grievance. Also in this category
may be grievances from employees not represented by a bargaining
agent, including those who are excluded from the collective bargaining
process because they occupy a manageria or confidentia postion.
There were 256 grievances in this category referred to adjudication
during the year under review.

C-5 During the year, 724 grievances were referred to the Board for
adjudication. Table 9 shows the number of cases brought forward and
received from 1993 to 1998.

EXPEDITED ADJUDICATION

C-6 Inapilot project initiated in 1994 and involving the Board, the
Public Service Alliance of Canada and the Treasury Board, al parties
agreed to deal with certain grievances by way of expedited
adjudication. This process may or may not involve an agreed statement
of facts and does not dlow witnesses to testify. An ord determination is
made at the hearing by the adjudicator and confirmed in a written
determination within five days of the hearing. The decison is find and
binding on the parties but cannot be used as a precedent or referred for
review to the Federa Court. Since 1994, three other bargaining agents
have agreed to proceed with expedited adjudication. These are the
International  Brotherhood of Electricd Workers, Locd 228; the
Federa Government Dockyard Trades and Labour Council (East); and
the Associaion of Public Service Financid Adminidrators. During the
year under review, 54 cases filed with the Board were dedt with using
the expedited adjudication process. The Board disposed of 27 cases
during the year, of which eght were dismissed, 12 were upheld, sx
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were withdrawn prior to the hearing and one was settled by the parties

at the hearing.

C-7  Inorder to minimize travd costs and maximize the use of Board
members time, hearing locations are normdly limited to those listed

below:
Alberta

British Columbia:

Manitoba:
New Brunswick:

Newfoundland/
Labrador:

Northwest Territories:
Nova Scotia
Ontario;

Prince Edward Idand:
Quebec:

Saskatchewan:

Y ukon Territories:

Cagary, Edmonton, L ethbridge, Medicine
Hat

Campbell River, Castlegar, Kamloops,
Nanaimo, Prince George, Prince Rupert,
Vancouver, Victoria

The Pas, Thompson, Winnipeg
Bathurst, Fredericton, Moncton, Saint John

Corner Brook, Gander, Goose Bay,
St. Anthony, &. John's

Inuvik, Ydlowknife
Antigonish, Hdifax, Sydney

Hamilton, Kenora, Kingston, London,
North Bay, Ottawa, Owen Sound, Sarnia,
Sault Sainte-Marie, Sudbury, Thunder Bay,
Timmins, Toronto, Windsor

Charlottetown

Chicoutimi, Gagpé, Montreal, Quebec,
Sherbrooke

Regina, Saskatoon
Dawson City, Whitehorse
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D

D-1  Arbitration isone of the two options that a bargaining agent may
specify for resolving any negotiation impasse or “interest’”’ dispute with
the employer. The gpecified method prevals for that round of
negotiations, but may be dtered by the bargaining agent before notice to
bargain is given for the next round. Legidation was passed during fisca
year 1996-97 whereby the arbitration option was withdrawn for a
three-year period.

ARBITRATION PROCEEDINGS

D-2  During the year under review, the Board issued an award with
respect to a request for arbitration carried over from fisca year 1995-
96. This matter involved a dispute between the Public Service Alliance
of Canada and the Nationd Capital Commission.
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CONCILIATION AND MEDIATION

E-1  The provisons of the Public Service Compensation Act and the
Government Expenditures Restraint Act 1993, No. 2, which extended
the terms and conditions, including the compensation plans, embodied in
the collective agreements of virtudly al employees in the federd Public
Service, continued in force into the 1997-98 fisca year. Most
bargaining units were no longer subject to these Acts by the end of the
year, however, and resumed collective bargaining.

E-2 During the year under review, 39 requests for third-party
assistance were receved. Twenty-Sx of these requests involved
bargaining units represented by the Public Service Alliance of Canada.
By virtue of the structure for bargaining agreed to by the Alliance and
the Treasury Board, these bargaining units were organized into five
groups, eech a its own negotiating table. Five conciliators were
appointed, one at each table, and these arrangements have been carried
over into the next fiscd year. Appointments were made for each of the
13 other requests, of which ten were carried over into the next year.
Three disputes were settled with the assstance of a P.S.SR.B.-
gppointed conciliator: they involved the socid science support group,
the computer sciences group, and the eectronics group. A case carried
over from 1996-97 involving the Staff of the Non-Public Funds and the
PSAC was settled during the current year with the assstance of a
conalligor.

E-3  During the year, there were three requests for the establishment
of a conciliation board. Two of the three disputes were settled by the
parties prior to the establishment of a board. In the third case, which
involved a dispute between the Treasury Board and the Professond
Indtitute of the Public Service of Canadaon behdf of the auditing group,
a board was egtablished. This matter was carried over into the next
fiscd year.
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EXAMINATIONS

E-4 When an employer requests a managerid or confidentid
excluson from the bargaining unit to which the bargaining agent objects,
or when the bargaining agent proposes that a postion no longer be
excluded and the employer objects, an examination officer is authorized
to inquire into the duties and responghbilities of the position and report to
the Board. The officer explores the posshbility of agreement with the
paties. In the absence of agreement, an examination is held. If
necessary, the Board subsequently makes a determination based on the
examiner's report and submissions of the parties. Examination officers
were involved in 59 cases this year, of which 55 were settled by
agreement of the parties prior to the Examiner’s report. A report was
issued in the four remaining cases.

DESIGNATION REVIEW PANELS

E-5 Amendments to the Act in 1993 changed the process so that
pogtions, rather than employees, are desgnaied as having duties
necessary in the interest of the safety or security of the public.
Employees in postions so designated may not participate in a legd
drike. Where the employer and the bargaining agent cannot agree on
which positions are to be designated, the employer refers the positions
in dispute to a designation review panel. The pand subsequently makes
non-binding recommendationsin a report to the parties.

E-6  During the year, there were 31 requests for the establishment of
designation review panels and 28 were established. Two cases were
settled and one case was carried over into the next year.

E-7 Mediation Services of the Board worked closdy with the
parties to assst them in resolving disputes over proposed designated

positions.
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OTHER SERVICES

E-8 The number of grievances and complaints to go through a
P.SSR.B. mediaion process more than doubled from the previous
year.

E-9 Mediation Services continued to respond to joint requests for
assigance in improving relaions between bargaining agents and
management and gave such assistance in three instances.

E-10 Mediation Services daff were dso involved in fadilitating.
interest-based bargaining between the Canadian Union of Professona
and Technica Employees and the Treasury Board of Canada on behalf
of the employees in the trandation group. In this method of collective
negotiation, open discussion is encouraged and the underlying interests
of the parties are addressed. Negotiations were ongoing at year’ s end.
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BOARD DECISIONS OF INTEREST

F-1  In 1984, the Board had certified the Public Service Alliance of
Canada as bargaining agent for two bargaining units, being dl
employees of the Staff of the Non-public Funds, Canadian Forces in
the adminigtrative support category and the operational category a the
CFB Bagotville, Quebec (Board files 145-18-233 and 146-18-232).
During the year under review, the employer applied to the Board under
section 27 of the Public Service Staff Relations Act for amagamation of
the barganing units Saff of the Non-public Funds, Canadian
Forces, and Public Service Alliance of Canada (Board file
125-18-71). The bargaining agent did not oppose the application. The
Boad noted that, when it had determined the bargaining units,
subsection 33(3) of the Act had prohibited it from determining that a
unit containing employees from more than one occupationa category
was appropriate for collective bargaining. Subsection 33(3) and the
definition of “occupationa category” contained in section 2 of the Act
were, however, repeded upon the coming into force of certain
provisons of the Public Service Reform Act on 1 April 1993
Accordingly, pursuant to section 27 of the Act, the Board amended the
decisons above and found that the amagamated unit was appropriate
for collective barganing. A new cetificate was issued for the
amalgamated bargaining unit. See paragraph B-2.

F-2  Effective 1 June 1993, the Public Service Reform Act added
subsection 10(2) to the provisons of the Public Service Staff Relations
Act. Subsection 10(2) specifies that no bargaining agent, or officer or
representative thereof, “shdl act in a manner that is abitrary,
discriminatory or in bad faith in the representation of any employee in
the unit”. In Boyle and Public Service Alliance of Canada et al.
(Board file 161-2-802), the complainant aleged that he had not been
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fairly represented by the bargaining agent and the employer with respect
to certain events of 1988 and 1989. The bargaining agent denied that it
had failed to represent the complainant fairly and questioned whether
subsection 10(2) had retroactive application. The employer submitted
that this subsection applied soldly to bargaining agents and had no
goplication to an employer or its representatives. In dismissing the
complaint, the Board found that the language of the subsection does
not, expresdy or by necessary implication, give it retroactive
gpplication. Subsection 10(2) of the Act cannot be used as the basis for
a complaint with respect to events that occurred five years before it
came into force. Furthermore, the Board concluded that a complaint
under that subsection can be made only aganst an employee
organization, its officers or representatives and not againgt an employer
or its representatives.

F-3  InTucci and Hindle (Board file 161-2-840), the complainant
adleged that the respondent, the president of the bargaining agent, hed
violated subsection 10(2) of the Act by refusing to pay the trave
expenses of the union steward chosen by the complainant as his
representative in an appea before a Public Service Commission Apped
Board. The complainant submitted that the refusal had been made in an
unfair, arbitrary and discriminatory manner and had deprived him of his
right to be represented by the bargaining agent. The respondent claimed
that a no time had he denied the complainant the right to be
represented by the bargaining agent; rather he had refused to authorize
expenses for the complanant's sdf-gppointed  representative.
According to the respondent, the responghility to arrange
representation rests with the bargaining agent, not with the complainant;
moreover, the complaint rdaed to an internd union matter which did
not come within the scope of subsection 10(2) of the Act.

F-4  TheBoard indicated that no cogent evidence had been adduced
to edtablish that the bargaining agent had had any negdive animus
toward the complainant or his chosen representative. At no point had
the bargaining agent, through any of its officers, advised the complainant
or his representative that it would not provide the complainant with
representation. Noting that it is not unusud for unions to reserve the
right to determine who will represent their members before third parties,
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the Board concluded that the authority of union stewards to represent
members in third party proceedings and the rembursement of ther
travel expenses are internd management matters for the bargaining
agent. In the absence of evidence that such activity condtituted a denid
of representation which had been exercised in bad faith or in an
arbitrary or discriminatory manner, the Board determined that the
activity did not fal within the prohibition contained in subsection 10(2)
of the Act.

F-5 An employee who was ds0 an officid of a bargaining agent
complained that two managers had interfered in her representation of
employees, contrary to sections 6 and 8 of the Public Service Staff
Rdations Act: Willan and Potts et al. (161-2-834). The Board
concluded that the evidence failed to substantiate the alegations against
the fird respondent. The complanant had, however, with the
employer's consent, invited locd Members of Parliament to attend a
gaff meeting dedling with the proposed lay-off of employees. The
second respondent had then written to the complainant, reminding her
that she owed the employer a duty of fidelity and that in her public
criticism of the employer she was redtricted to the matters contained in
the Act. Relying on the decison of the Federd Court of Apped in
Linetsky and Resanovic (Court file A-142-84), the Board found thét,
in attempting to redtrict the complainant to the provisons of the Act in
her representation of the interests of employees, the second respondent
had interfered with the complainant’s right to represent employees and
paticipate in the lawful activities of the bargaining agent, contrary to
sections 6 and 8 of the Act. Accordingly, the Board upheld the
complaint againgt the second respondent and directed him to abide by
the provisons of the Act in future. In addition, the Board directed that
its decision be posted in prominent locations in the workplace to ensure
that it would come to the attention of employees represented by this
bargaining agent.

25






G

ADJUDICATION DECISIONS OF INTEREST

G-1 In Boutilier (Board file 166-2-26199), the employer had
denied the grievor's request for marriage leave or, in the dternative,
discretionary leave in relation to a commitment ceremony. The grievor
was, however, dlowed to take annua leave to cover the period in
question. The grievor and his same-sex partner had undergone a
commitment ceremony, presded over by a miniger of a Chrigian
church, to which they had invited relaives, friends and colleagues. Prior
to this ceremony, the grievor and his partner had made mutua wills and
executed powers of attorney in relation to one another. The employer
dleged that the grievor did not qudify for marriage leave, claming that a
same-sex couple cannot legdly enter into a mariage. It was dso
pointed out that the no-discrimination provison of the collective
agreement did not refer to sexud orientation. The adjudicator was
impressed by the levd of commitment between the grievor and his
partner, consdering it to be as high as that found in most heterosexud
marriages. The adjudicator reviewed the jurisprudence, which
edablishes that discrimination on the grounds of sexud orientation is
prohibited by section 15 of the Canadian Charter of Rights and
Freedoms, as well as by the provisons of the Canadian Human Rights
Act. The jurisprudence dso establishes the primacy of human rights
legidation. The adjudicator found that, athough the grievor could not
legdly marry his same-sex partner, he was nonethdess entitled to
marriage-leave benefits under the collective agreement, in recognition of
the commitment ceremony. In reaching his conclusion, the adjudicator
stated:

Giving marriage leave benefits to gays and lesbians
pursuant to a collective agreement, does not take
away from the institution of marriage between
heterosexuals. Rather, the granting of such * family
related” leave in situations such as the one | am
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faced with in this case, merely recognizes the fact
that the homosexual community possesses the right
to establish families in pursuance of their sexual
orientation.

The employer filed an gpplication for judicid review of this decison in
the Federd Court of Canada (Court file No. T-1450-97). This
gpplication was ill pending a year’s end.

G-2 The grievor's dleged dedruction of government files, his
unauthorised use of the government inter-city telephone network for
persond long-disance cdls, his unauthorized involvement in a
counterfeiting investigation and his being charged with possesson of and
uttering counterfeit U.S. currency were consdered in Scott (Board file
166-2-26426). The grievor, who, for more than 20 years, had been a
police officer with the Royd Canadian Mounted Police (RCMP), was
employed as Manager, Law Enforcement, in the National Resources
Branch of Parks Canada

G-3 Thegrievor had recaved information regarding a counterfeting
operation involving U.S. banknotes in the Maritimes and had relayed
the information to the RCMP. As the RCMP decided not to act on this
information, the grievor contacted the U.S. Secret Service, but without
s0 informing his employer. On 31 March 1994, the grievor was arrested
at the Ottawa airport while in possession of counterfeit U.S. banknotes;
he was later charged by the loca police with possession of and uttering
counterfeit U.S. currency. On 1 April 1994, the employer removed the
grievor from active duty and directed him not to return to the office
during the employer’ s investigetion into his activities. On 20 April 1994,
the employer confirmed this by letter. On 2 April 1994, the grievor went
to the office and removed confidentiad files on departmenta informants,
subsequently leading the employer to believe that he had destroyed
them. The grievor eventudly returned these files to the employer. In
October 1994, the employer became aware that the grievor had been
using his government cdling card for long-distance cdls, even though he
was suspended from duty. The grievor claimed that he had been using
the card to organize his defence and to look for another job. The
employer immediatdy cancelled the card and the grievor reimbursed the
cost of the cdls. On 6 January 1995, the grievor was discharged from
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employment. Subsequent to his discharge, the grievor pleaded guilty to
the uttering charge and received a conditiond discharge, with 15
months probation.

G-4  Onthebass of the decison of the Supreme Court of Canadain
Cie Miniere Québec Cartier v. Québec (Grievance Arbitrator),
[1995] 2 S.C.R. 1095, the adjudicator pointed out that, in a case of
termination of employment, just cause has to be determined a the time
the employee is discharged. Asagenerd rule, the fact that an employee
isfacing crimina chargesis not sufficient ground for discharge, dthough,
in an gppropriate case, it may be ground for suspension, ether with or
without pay, pending the resolution of the charges. At the time the
employer discharged the grievor, the crimind charges pending aganst
him had not been dedt with by an appropriate court. Accordingly, the
employer could not rely on the outcome of these charges to support its
decison to discharge the grievor. The adjudicator concluded, however,
that the grievor’'s discharge was judtified on the basis of his other acts of
misconduct. Although the grievor had not destroyed the confidentid files
on depatmental informants, as he had origindly clamed, he had
removed them from the office and had had no right to attempt to
deprive his supervisor of access to these files. Furthermore, there was
no dispute that, while he was suspended, the grievor had made
unauthorized long-disance cals, over the government telephone
network, for non work-rdlated purposes. Similarly, the grievor's
involvement in a counterfeit investigation in the Maritimes had not been
appropriate. The grievor should rather have advised his employer of the
information that he had received and Ieft it to his employer to ded with
the proper authorities The pendty was judified under the
circumstances.

G-5 In Marinos (Board file 166-2-27446), the grievor challenged
the termination of her employment for disciplinary reasons. The
employer submitted that the adjudicator had no jurisdiction to entertain
the grievance, since the grievor was not an employee within the meaning
of the PSSR.A. She had accepted an employment contract as a
correctiond officer at the Cowansville Ingtitution (Quebec) for a period
of 90 days, and a second contract, for another period of 90 days,
beginning the day following the expiry of the firs contract. This second
contract had been automatically renewed without any bresk. At thetime
of her termination, the grievor had been working for saven months.
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Thus, the employer argued that she was “a person employed on a
casua bass’ and fdl under the exception to paragraph (g) of the
definition of “employeg’ contained in section 2 of the PSSR.A. The
employer dleged that the grievor had been appointed pursuant to
section 21.2 of the Public Service Employment Act (P.SE.A.), which
authorized the Public Service Commission to “ gppoint any person to the
Public Service for a period not exceeding ninety days’ and for no “more
than one hundred and twenty-five days in any year”. The only reference
to “casud employment” isin the heading to section 21.2 of the PSE.A.
and a margind note. The grievor clamed that she was an employee
within the meaning of paragraph ) of the definition of “employeg’
contained in section 2 of the PSSRA,, in that she was a person
employed on aterm basisfor a period of more than three months.

G-6  Theadjudicator found thet the references to casud employment
in the heading and the marginal note of section 21.2 of the PSEA.
could not, by themsdlves, dter the ordinary meaning of the definition of
“employeg’ in section 2 of the PSSRA. and in paticular of
paragraph (g) of the definition. The jurigprudence establishes that casud
employment means employment at uncertain times or irregular intervas.
A casud employee is one who works when the employer encounters an
unforeseen need for that employee. Furthermore, a casual employee has
no obligation to accept an offer of casua employment. The adjudicator
concluded that the evidence did not substantiate the employer’s
dlegation that the grievor was employed on a casud badis, rather, her
services were needed on a regular bass. There was a consigtent
shortage of correctiond officers at the inditution where the grievor was
working, the employer knew and could foresee this shortage, the
grievor was required to be avallable for work at dl times when the
employer called upon her, and she had worked an average of 18 days
per month for more than six months. Concluding that the grievor was an
employee within the meaning of the P.S.SR.A., the adjudicator decided
that she had juristiction to hear the grievance. The employer filed an
goplication for judicid review of this decison in the Federa Court of
Canada (Court file No. T-1117-97). After year's end, he Federa
Court of Canada issued a decison refusng to interfere with the
adjudicator’'s decison. The employer filed an apped to the Federd
Court of Apped (Court file No. A-275-98).



G-7 Notwithganding the application for judicid review of the
decison on her jurisdiction, the arbitrator resumed the hearing to ded

with the subgantive issue of the Marinos grievance whether the
termination of the grievor's employment was judified. Since the
employer chose not to adduce any evidence in support of its decison to
terminate the grievor’'s employment, the only issue remaining related to
remedy. The grievor was seeking to be reingtated in her position and to
be awarded damages for wrongful dismissa and mentd distress.

Arguing that the grievor had been gppointed under section 21.2 of the
P.SE.A., which prohibited the gppointment of a person to work in any

particular department for more than 125 days in any year, the employer

submitted that the grievor was not an indeterminate employee, but a
casua employee or, a best, a teem employee. The employer dso
stressed the fact that the grievor had worked 115 days at the time her

employment was terminated and would be entitled to only ten days

pay, without any dameges for either wrongful dismissd or menta

digress. The grievor dleged that she had been an indeterminate
employee a the time of her discharge. She mantained that her

gppointment under section 21.2 of the P.SE.A. had been an atifice to
skirt the law, as there was a continuing need for her services.

G-8 The adjudicator concluded that, in light of the evidence, there
was no guarantee that the grievor’s 90-day contract would have been
renewed or that her employment would have continued indefinitely, even
though the employer might have had a need for the services of
correctiona officers and there were a number of vacant positions & the
ingtitution. Thus, the adjudicator found that she could not reindate the
grievor, who was entitled to remuneration only for the ten days
remaning before reaching the statutory 125-day maximum set out in
section 21.2 of the P.SE.A. The adjudicator consdered the decisons
of the Supreme Court of Canadain Vorvisv. Insurance Corporation
of British Columbia, [1989] 1 S.C.R. 1085, and Wallace v. United
Grain Growers Ltd., [1997] 3 SC.R. 701, and concluded that the
grievor had not established an actionable course of conduct, other than
the termination of her employment, which could be the foundation for
awarding damages for wrongful dismissal and mentd didtress. The
employer was ordered to compensate the grievor for ten days pay. An
aoplication for judicid review of this decison filed by the grievor in the

31



Federd Court of Canada (Court file No. T-167-98) was till pending at
year'send.

G-9 The gpplication of the Work Force Adjusment Directive
(W.FAD. was theissue in Fortier (Board file 166-2-27013). The
employer had not provided the grievor with sdlary protection under the
W.F.A.D. The grievor was an equipment operator at the Ydlowknife
arport when he was declared a surplus employee under the W.F.A.D.,
due to the devolution of the airport to the Government of the Northwest
Territories. He was offered and accepted a position, in the same group
and at the same leve, in Regina, Saskatchewan. However, employeesin
the general labour and trades group are subject to regiona rates of pay
under the relevant provisons of the collective agreement; the grievor
went from an hourly rate of pay of $15.19 a Y dlowknife, to $12.36 at
Regina The grievor clamed that, in the soirit of the W.F.AD., he
should continue to be pad & the Y ellowknife hourly rate. The employer
replied that the gpplication of the W.F.A.D. to the grievor had reveded
an anomay; however, since the W.FAD. is pat of the collective
agreement, any change to it should be pursued at the bargaining table.
The employer argued that the W.F.A.D. provides for sdary protection
when an employee is offered a podtion a a lower leved, not a a
different regiond rate of pay. The adjudicator found that the W.F.A.D.
provison was not ambiguous and that he could not consider evidence
relating to the intent of the parties who had negotiated it; under the
W.F.AD., sday protection is provided only to an employee who is
gppointed to a lower-level pogtion. Thus the grievor in this case was
not entitled to salary protection.

G-10 In Parent (Board file 166-2-27675), the employer had
caculated the grievor’ s severance pay on the basis of the sdary leve of
his substantive postion, not of the postion he had held on an acting
bass immediately prior to retirement. The collective agreement
provided that an employee's severance pay should be cadculated on the
badis of the rate of pay for the classfication leve indicated in his or her
certificate of appointment. Nine weeks before leaving on retirement, the
grievor had been appointed on an acting basis to a postion & a level
immediatdy above the dassfication leve of his substantive postion; the
employer had confirmed this in writing seven weeks before the
retirement. The grievor aleged that he was entitled to severance pay
cdculated on the basis of the pay for the position he held on an acting
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basis and contended that the employer’s letter condtituted a certificate
of gppointment for the purposes of the collective agreement. The
employer maintained that the provisons of the Public Service
Employment Act in effect on the day the collective agreement was
sgned referred only to a certificate of indeterminate appointment under
the PSE.A.; it did not cover a certificate of appointment for an acting
pogtion. The adjudicator concluded, however, that the employer's
written confirmation did amount to a certificate of appointment for the
purposes of the collective agreement, noting that the agreement did not
limit certificates of agppointment to gopointments to a “subgtantive
position”. The adjudicator accordingly alowed the grievance.

G-11 In Canadian Air Traffic Control Association and Treasury
Board (Transport Canada) and Nav Canada (Board file 169-2-588),
there was no dispute that the employer (Treasury Board) had, over a
gx-year period, miscalculated the union dues owed by employeesin the
bargaining unit. As a result, the full amount of union dues had not been
deducted from the wages of these employees or remitted to the
bargaining agent, contrary to the relevant provisons of the collective
agreement. Nav Canada was the successor employer for mogt, but not
al, of these employees and was therefore added as intervenor. All
parties agreed upon the amount owing to the bargaining agent. At the
parties request, the Board issued an interim decison directing the
employers to collect these union dues proportiondly and to remit them
to the bargaining agent. The Board retained jurisdiction to hear any
disoute rdaing to the employers' liahility for any such dues that could
not be recovered.

G-12 Subsequently, the Board had to address the issue of the
employers liability for those union dues that could not be recovered.
The bargaining agent clamed that the employers are legdly obliged to
pay the union dues owing, regardless of whether or not they are able to
recover them. The employers relied on a broad indemnity clause in the
collective agreement relating to the collection of union duesto claim that
they could not be hed ligble for the falure to collect and remit the
correct amount. The bargaining agent responded that it is not
appropriate for it to absorb losses that are not a result of its actions.
The Board found that according to the jurisprudence, where the
employer ers in the check-off of membership dues, it bears the
respongbility and must remit to the bargaining agent the moneys it ought
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to have deducted from the employees. The Board concluded that the
indemnity clause could not be interpreted as indemnifying the employers
for their breaches of the very agreement and obligation agreed to, which
had caused a loss to the bargaining agent. Thus, the employers were

liable to compensate the bargaining agent for any union dues that could
not be recovered.



TERMSOF REFERENCE TO
CONCILIATION BOARDS, CONCILIATION
COMMISSIONERS, ARBITRATORSAND
ARBITRATION BOARDS

H-1  Where the parties have bargained collectively in good faith but
have been unable to reach agreement on any term or condition of
employment, and where the relevant bargaining agent has specified that
referral to conciliation shall be the process for resolution of a dispute,
section 76 of the Public Service Staff Relations Act provides that either
the employer or the bargaining agent may, by natice in writing to the
Chairperson, request conciliation of the dispute. Unlessit appearsto the
Chairperson that the establishment of a conciliation board is unlikely to
asss the parties in reaching agreement, the Chairperson is required to
establish a conciliation board pursuant to section 77 or, on joint request
of the parties, to gppoint a conciliation commissioner pursuant to section
77.1. The Chairperson is required to give to the conciliation board (or
the conciliation commissioner, as the case may be) a satement setting
forth the matters on which findings and recommendations shdl be
reported (section 84). There are certain redtrictions on these matters.



Subsection 87(2) specifies that subsection 57(2)* agpplies, with such
dterations as the circumstances require, to a recommendation in a
report of a conciliation board or conciliation commissioner. In addition,
subsection 87(3) provides that no report of a conciliation board or
congiliation commissoner shal contain any recommendation concerning
the dandards, procedures or processes governing employees
gppointment, appraisa, promotion, demotion, deployment, lay-off or
termination of employment, other than by way of disciplinary action. If
gther paty objects to the referrd of any matter to the conciliation
board or conciliation commissoner, the Chairperson must determine
whether or not the matter comes within one of the prohibitions set out in
the Act. Any matter that does so will not be included in the terms of
reference.

H-2  Although most employers and bargaining agents recommenced
callective bargaining following the expiraion of the freeze imposed by
the provisons of the Public Sector Compensation Act, no conciliation
boards were edtablished and no conciliation commissoners were
gppointed during the year under review.

H-3 The Public Service Saff Rdaions Board adminisers the
process whereby an arbitrator is gppointed under section 65.1 or an
arbitration board is established under section 65 of the Public Service
Saff Reations Act. Where the parties have bargained collectively in
good faith but have been unable to reach agreement on any term or
condition of employment that may be embodied in an arbitrd award,
and where the rdevant bargaining agent has specified that referrd to

" Subsection 57(2) reads as follows:
57 (2) No collective agreement shall provide, directly or indirectly, for the alteration or
elimination of any existing term or condition of employment or the establishment of any
new term or condition of employment,
a) the alteration or elimination or the establishment of which would require or have the
effect of requiring the enactment of any legislation by Parliament, except for the
purpose of appropriating moneys required for its implementation, or

b) that has been or may be established pursuant to any Act specified in Schedule II.

(Schedule 1 refers to the Government Employees Compensation Act, the Public Service
Employment Act and the Public Service Superannuation Act).
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arbitration shall be the process for resolution of a dispute, section 64 of
the Act provides that ether party may, by notice in writing to the
Secretary of the Board, request arbitration in respect of that term or
condition. Upon receipt of this request, and where the parties have not
jointly requested the gppointment of an arbitrator pursuant to section
65.1, the Chairperson is required by section 65 to edtablish an
arbitration board congsting of three persons appointed in the same
manner as the members of a conciliation board.

H-4  Section 66 of the Act requires the Chairperson, subject to
section 69, to ddiver a notice referring the matters in dispute to the
arbitrator or to the arbitration board. Section 69 specifies certain limits
on the subject-matter of an arbitra award: subsection 69(2) provides
that subsection 57(2) applies, with such modifications as the
circumstances require; and pursuant to subsection 69(3), no arbitra
award shdl ded with the organization of the Public Service or the
assignment of duties to, and classfication of, positionsin it. Neither shall
an arbitral award deal with the standards, procedures or processes
governing employees gppointment, gppraisa, promotion, demotion,
deployment, lay-off or termination of employment, other than by way of
disciplinary action. In addition an arbitral award cannot relate to any
term or condition of employment that was not a subject of negotiation
between the parties prior to the request for arbitration. Subsection
69(4) specifies that an arbitral award shdl ded only with terms and
conditions of employment of employees in the specific bargaining unit.
Finaly, sections 71 and 72 of the Act place certain restrictions on the
term of an arbitrd award and the extent to which any of its provisons
can be made retroactive.

H-5 The Budget Implementation Act, 1996, suspended arbitration
as a dispute resolution process under the Public Service Staff Relations
Act for three years from 20 June 1996. Consequently no arbitrators
were gppointed and no arbitration boards were established during the
year under review.
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COURT DECISIONSOF INTEREST

-1  Following the coming into force of the baance of the provisons
of the Public Service Reform Act, effective 1 June 1993, interest
arbitration under the Public Service Staff Relations Act ceased to be a
function of the Public Service Staff Relations Board. This respongbility
is now assgned to an ad hoc pand of three persons gppointed by the
Chairperson in the same manner as the members of a conciliation
board. Prior to 1 June 1993, the Board, as condtituted to hear the
arbitration, determined its own jurisdiction to entertain a disputed
proposd in light of the rdlevant provisons of the Act. Since that date,
pursuant to subsection 66(1), the Chairperson has been required,
subject to section 69, to give the arbitration board a notice referring to it
the matters in dipute. Section 69 essentidly sets out the jurisdictiona
parameters of an arbitration board.

-2 The Chairperson was required to rule as to whether various
disouted proposdls in relaion to an interest dispute involving a new
separate employer fell within the jurisdiction of the arbitration board. As
a result, he referred some of the disputed proposals to the arbitration
board but did not refer others, on the ground that they did not fall within
the arbitration board's jurisdiction. In particular, he ruled that the
provisons of the Public Sector Compensation Act did apply to the
employess of the new separate employer, thereby freezing their
compensation plans as they had existed on 26 February 1991, even
though the employer had not come into existence as a separate
employer until 1 January 1994.

-3 The bargaining agent gpplied to the Federd Court, Trid
Divison, for judicid review of this decison, dleging, among other
things, that the Charperson did not have exclusve jurisdiction to
determine the jurisdiction of an arbitration board but rather that this
could dso be determined by the arbitration board itsdf. The Public
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Service Staff Relaions Board was granted permission by the Court to
make submissions on two issues.

- the scope of the jurisdiction of a Chairperson when ddivering a
notice referring the matters in dispute to an arbitration board,
pursuant to section 66 of the Act, and

- the appropriate standard applicable to the judicid review of a
Chairperson’s rulings pursuant to section 66 of the Act.

-4 In dismissng the gpplication for judicid review, Pinard J. held
that, as a result of the amendments to the Public Service Staff Relaions
Act which came into force on 1 June 1993, the Chairperson was vested
with exclusive jurisdiction to determine what matters may be included in
an arbitrd award: Public Service Alliance of Canada and National
Capital Commission et al., [1998] 2 F.C. 128. This ensures
condggtency of the rulings and findity in the interest arbitration process,
something that is particularly important now that the arbitration board is
no longer chaired by a member of the Public Service Staff Relations
Board. Furthermore, the need for condgstency is greeter in view of the
fact that the arbitration board's award, unlike a conciliation board
report, is binding on the parties. Pinard J. then went on to consider the
relevant jurisprudence of the Supreme Court of Canada regarding the
appropriate standard of review. He noted that the bargaining agent had
submitted that the standard of review should be that of correctness,
given that the Chairperson was examining questions deding with the
arbitration board’ s jurisdiction.

-5  In rgecting this submisson, Pinard J. held that, in determining
what matters may be included in an arbitra award, the Chairperson is
not determining the parameters of his own jurisdiction. Rather, he is
acting within the confines of the jurisdiction granted to him by
Paliament. There is no privative clause in the Public Service Staff
Relaions Act, but nor is there any dsautory right of apped.
Furthermore, the Chairperson is a specidized decison-maker with
consderable expertise, who is gppointed by Parliament to set the
parameters for collective agreements between employers and bargaining
agents. Accordingly, Pinard J. ruled that reasonableness should be the
gtandard for review of the Chairperson’s determination of the Terms of
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Reference of an arbitration board. The Chairperson’s jurisdictiona
rulings insofar as they relate to the Public Section Compensation Act,
however, are subject to the standard of correctness, as it had not been
established that the Chairperson frequently encountered that Statute.
Pinard J. then went on to find that the Chairperson’s rulings in relation
to the datute were correct and that his rulings in relation to the other
disputed proposas were reasonable. An apped of the decison of
Pinard J. brought by the bargaining agent was pending a year’s end:
Court file A-820-97.

-6 InBarryv. Canada (Treasury Board) (1997), 221 N.R. 237,
the Federa Court of Appea considered the issue of the standard to be
applied to the judicid review of decisons of adjudicators appointed
pursuant to the provisons of the Public Service Staff Relations Act
following the reped of the privative clause effective 1 June 1993. The
adjudicator had ruled that the employer, dthough ultimately denying the
grievor's request for vacation leave, had made every reasonable effort
to grant it, as requi