CHAPTER 3
The Arguments of the Opposition”

I ntroduction

What are the rationalizations offered for not giving full effect to Canada's equality commitments?
This chapter is concerned with the rhetorical moves that are used to push the social and economic
dimensions of inequality outside the equality rights frame. The equality rights guarantees that are
intended to give effect to equality commitments are always in danger of being marginalized and
diminished so that less powerful groups do not receive the full benefit of them. Because of this, it is
essentia to understand the rationalizations given for escaping from the equality commitments that are
so important to women, and the form those rationalizations take in standard argumentation.

We draw on decisions of the courts to illustrate the rhetorical moves, noting, however, that the same
arguments are made by governments outside the courts and by the media. They infect public debate.

Five Charter equality cases are drawn upon: Egan v. Canada,* a gay rights challenge to a public pension
plan; Masse v. Ontario (Ministry of Community and Social Services),? a challenge to cuts in social
assistance programs, brought by welfare recipients; Eldridge v. British Columbia,® which challenges

the lack of interpreter services for people who are deaf; Symes v. Canada,* and Thibaudeau v. Canada,’
which are women's claims of sex discrimination in the income tax system. These cases have been chosen
because they illuminate arange of problems in the way that courts have been dealing with Charter
challenges in areas that are thought to engage social and/or economic policy considerations.® They

also revea what arguments government lawyers have been advancing in such cases.

The cases tell a story about how equality rights can get divorced from the social and economic
dimensions of inequality and be rendered ineffectual. They aso tell a story about ajudiciary that is

not yet reconciled to the task of responding to the equality rights claims of groups, and the
discriminatory effects that certain taxation and expenditure choices may have on such groups. And some
decisionsreved ajudiciary that is divided, and — particularly at the level of the Supreme Court of
Canada— divided aong gender lines.

However, the obstacles that confronted the rights claimants in these cases are not necessarily

confined to Charter litigation, because they are obstacles that can be traced back to the enduring
influence of formal equality thinking. It follows that similar problems can be anticipated in

connection with efforts to enforce Canada's human rights treaty commitments, notwithstanding that the
treaties speak to issues of socia and economic inequality explicitly, concretely, and unambiguousdly.

" Gwen Brodsky is the sole author of this chapter.
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It also bears underscoring that Charter equality rights law is not only a source of information about
what judges think. The cases also reveal alot about what governments consider their equality
obligations to be. In particular, the cases revea government ambivalence about having rights claims
enforced against them, even though enforceability is essential to the definition of aright.

It appears that governments are especially reluctant to submit to adjudication of rights claims that

are brought by women or other disadvantaged groups that raise questions about how government funds are
raised and spent (or not spent) on socia programs such as pensions, health care, and social

assistance. Governments are not quite as reluctant to have their criminal laws subjected to review by a
court, because judicial review of criminal laws and practices accords with an older recognition that

in their police role governments threaten the liberty of some individuals. Governments are more or

less resigned to the courts having arole as protectors of “the individual.” However, when it comes to

the more recently acknowledged and devel oped role of the state as regulator of the economy and provider
of socia programs, and to the insight that human rights violations have group dimensions, governments
are ambivalent about giving up power to any independent oversight body. This ambivalence places Canada
in a contradictory position. On the one hand, Canada wants to, and does, hold itself out as aworld

leader in its commitments to equality and social justice, pointing to the Charter and human rights

statutes as evidence of those commitments. On the other hand, governments want to be free to abandon
and minimize their commitments at will, as though they were merely policy objectives, and not real

rights.

The goal of achieving equality for women cannot be served by interpretive approaches that either place
issues of economic inequality outside the purview of equality rights or that allow governments to deny
responsibility for legidated social and economic inequality.

Overview of the Cases

Egan v. Canada

The appellants Egan and Neshit, two gay men who had lived together since 1948, challenged the spousal
allowance provisions of the Old Age Security Act. When Mr. Egan became 65 years old in 1968, he began to
receive old age security and guaranteed annual income supplements under the Old Age Security Act. On
reaching age 60, Mr. Nesbit applied for spousal alowance under s. 19(1) of the Act, which isavailable

to spouses between the ages of 60 to 65 whose combined income falls below afixed level.

Mr. Neshit's application was rejected on the basis that his relationship with Mr. Egan did not fall
within the definition of “spouse’ in the Act, which includes a person of the opposite sex who is living
with the pensioner, if the two persons have publicly represented themselves as husband and wife.
Messrs. Neshit and Egan brought an action in the Federal Court seeking a declaration that the
definition should be extended to include “partners in same-sex relationships otherwise akin to a
conjugal relationship.” The Tria Division dismissed the action. The Federal Court of Appeal upheld
the judgment. In the Supreme Court of Canada a mgority of five judges held that the Act was
discriminatory. However, Sopinka J. held that the equality rights violation was justified pursuant to
S. 1 of the Charter. The four remaining judges held that the Act was not discriminatory, and in the
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aternative that s. 1 of the Charter provided ajustification.

Masse v. Ontario (Ministry of Community and Social Services)

In the Masse case, multiple plaintiffs joined together to challenge the welfare cuts of Ontario's

Harris government. Their claim was that the cuts were discriminatory in that they imposed a
disproportionate responsibility for fiscal austerity measures on welfare recipients, contrary to s.

15 of the Charter, and that the cuts pushed welfare recipients below an irreducible minimum standard
without fundamental justice, contrary to s. 7 of the Charter. The applicants filed extensive evidence
attesting to the fact that the government had targeted welfare recipients for prejudicial treatment,

and that reduced rates were creating extreme hardship including hunger and loss of shelter. A Court of
three judges, Corbett, O'Driscoll, and O'Brien JJ., dismissed the claim.’

Eldridge v. British Columbia

In Eldridge (B.C.C.A.),? the appellants, Robin Eldridge and Linda and John Warren, challenged the
Medical and Health Care Services Act and the Hospital Insurance Act because of afailure to provide
medical interpreting services for the deaf as a benefit, effectively denying to the deaf medical

services that are available to the hearing.

A medical interpreting service was previously provided to deaf people in the Lower Mainland of British
Columbia by an organization known as the Western Ingtitute for the Deaf and Hard of Hearing. The
Institute had stopped the service because it no longer had sufficient moniesto pay for it.

Robin Eldridge and the Warrens brought suit in the British Columbia Supreme Court against the
provincia government. They sought relief under s. 15 of the Charter, which guarantees equal benefit

of the law without discrimination based on disability.® The British Columbia Supreme Court dismissed
the application. The British Columbia Court of Appeal also rejected the claim. Hollinrake and Cumming
JJ.A. found that there was no discrimination. Lambert J.A. found that there was discrimination but

that it was justified under s. 1 of the Charter.

Thibaudeau v. Canada

Suzanne Thibaudeau challenged s. 56(1)(b) of the Income Tax Act (ITA) pursuant to which she was
required to pay income tax on child support received from her ex-husband. Section 56(1)(b) of the ITA
required a separated or divorced parent to include in income any amounts received as child support,
while s. 60(b) allowed the non-custodial parent who has paid child support to deduct those payments
from hisincome. For Ms. Thibaudeau the inclusion of the children's support payments in her taxable
income increased her tax burden by $3,705 in 1989, whereas the divorce decree provided only $1,200 for
this additional burden. The Federa Court of Appeal in a2 to 1 decision held that the
deduction/inclusion scheme penalizes the custodia parent by imposing a proportionately higher tax
burden on her than on the non-custodia parent who benefits from a 100 percent deduction for the
amounts he pays towards the support of his children. On appeal to the Supreme Court of Canada, a
majority found that there was no discrimination.
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Symesv. Canada

Beth Symes, a self-employed lawyer, sought the right to deduct child care expenses from her income
pursuant to the principle that expenses related to the cost of earning business income are deductible
expenses. She argued that child care is vital to women's ability to earn an income, and that to exclude
child care expenses from the concept of “business expense” is contrary to the basic principles of s. 15

of the Charter. Revenue Canadainitialy alowed the deductions claimed by Ms. Symes, but subsequently
disallowed them on the basis that child care expenses were not incurred for the purpose of producing
income, but rather were personal or living expenses. Ms. Symes appealed.

The Federa Court Trial Division agreed with Ms. Symes; however, the Federal Court of Appeal affirmed
Revenue Canada's refusal to recognize the claimed expenses. In the Supreme Court of Canada, a majority
of the Court ruled against Ms. Symes. McLachlin and L'Heureux-Dubé JJ. dissented.

Pushing the Social and Economic Dimensions of Inequality Outside the Equality Frame

The standard oppositional moves that are made to counter claims of discrimination in government
economic policy involve pushing the subject matter of the claim outside the boundary of law and into
the realm of the socia and economic, and conducting the discrimination analysis in such away asto
break the cause and effect linkage between the inequality complained of and the Charter's equality
guarantees.

The first move and the second move are closely related. In some decisions, such as Masse, severd
things happen at once: ajudge says both that the case is about social and economic policy that the
court should not interfere with, and that there is no discrimination. The moves are unified by
underlying premises. One underlying premiseis that social and economic inequality are within the
control of the affected individual. A related premise is that because individuals can achieve equality
as amatter of personal choice and merit, there is no obligation on government to reduce de facto
disparities between groups and provide a socia safety net. Governments may choose to do these things,
but the choice and the criteria for establishing program parameters and entitlements are within the
sole discretion of the government. However, for the sake of analytical clarity, we focus separately,
first, on the characterization of socio-economic policy as a special species of legidation, and
second, on the question of how discrimination analysis is conducted.

The Separation of Equality Rightsfrom Social and Economic Policy

Thereisaline of government and judicia commentary contending that |egisation concerning socia or
economic policy questions should either be immune from judicial review, or subject to alower standard
of scrutiny. The usual candidates for the socio-economic legidation category are income tax

legidation and social program legidation providing such benefits as health care, pensions, and

socia assistance.

It would appear that this line of commentary findsits roots in two ideas. One ideais that economic
legidation is value neutral. The other ideais that it is not institutionally legitimate for courts to
intrude on government decision making that involves the alocation of resources between groups. Judges
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can and should do law. Law is concerned with a contest between the individual and the state, and not
with group interests, which are really policy issues. Policy issues should be left to legidatures.

Economics as Value Neutr al

Governments have argued that some legidation is only based on economic realities and not on political
choices about how resources are to be distributed among groups. The ideais to elevate economic
considerations to a plane that transcends both law and politics, and excludes discriminatory motives.

In Thibaudeau (F.C.A.) such a characterization of the ITA found a supporter in Léourneau JA. He said:
“The Income Tax Act is essentially economic legidation, which may even be described asamordl ... its
purpose being to trace income and tax it on the basis of the social and economic needs of the community,
taking into account the reality of the taxpayer's situation ... numerous provisions of the Act ... impose
different burdens based on different economic realities.”*°

Létourneau JA.'s portrayal of the I TA as “essentialy economic legidation, which may even be
described as amora” serves, though perhaps unconscioudly, to establish authority for the ITA that
places it outside the norm of equality, and in turn to shelter the judge's decision from scrutiny. The
inference to be drawn is that ordinary people are in no position to judge the I TA because it is driven
by unchallengeable, unknowable, value free, economic factors that should not be second guessed.

The income tax system is commonly portrayed by lawyers, economists, and others as amord, that is,
neutral or value free. Lisa Philipps and Margot Y oung describe the problem this way:

There has been tremendousres stanceto seeing the Income Tax Act for what it is: asocid
policy document, influenced by notions of just distribution and ideologically-specific
understandings of idedl forms of socid ordering. Instead, the ITA is often viewed asa
politically and morally neutral document, structured by the dictates of financial
accounting, economic theory and tax principles that permit no political shades or
shaping.™

An additiona problem with an approach to equality rights that concedes that certain legidation has
neutral goalsisthat it draws attention away from the more important question, which is the effects of
the legidation. Even if income tax legidation were value neutra in its goals or intentions, which it

is not, equality rights analysis should be concerned with disparate effects.

The decision of the Federal Court of Appeal in Thibaudeau (F.C.A.) was appealed to the Supreme Court of
Canada.? A magjority of the Court rejected the view that the socio-economic label can operate so asto
completely immunize a certain category of legidation from review. On behalf of the mgority,

lacobucci J. said: “Asmust any other legidation, the Income Tax Act is subject to Charter scrutiny.

The scope of the s. 15 right is not dependent upon the legidation which is being challenged.”*

However, Gonthier J. contended in Thibaudeau that the “ special nature” of the ITA is*“asgnificant

factor that must be taken into account” in defining the scope of the right to equal benefit of the law.
Gonthier J. said:
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It isthe very essence of the ITA to make distinctions, so as to generate revenue for
government while equitably reconciling arange of divergent interests. In view of this,
theright to equd benefit of the law cannot mean that each taxpayer has an equd right to
receive the same amounts, deductions or benefits, but merely the right to be equally
governed by the law.**

The decisions in Thibaudeau indicate a continuing reluctance on the part of some members of the
judiciary to subject tax law to the same equality standards as other legislation.™

Discrimination and the Democr atic L egitimacy of the Courts

Thefirst s. 15 case in which the issue of ingtitutional legitimacy arises is Andrews, wherein La

Forest J. of the Supreme Court of Canada said: “Much economic and socia policy-making is smply beyond
the institutional competence of courts: their role is to protect against incursions on fundamental

values, not to second guess policy decisions.”** He also cautioned against judicial intervention in

areas “beyond the traditionally established and analogous policies against discrimination.”*’

Initidly, in Andrews, these statements were made in obiter, as cautionary notes.

However, the argument about institutional legitimacy has been repeatedly articulated by La Forest J.
Recently, in RJR MacDonald Inc. v. Canada (A.G.) he stated:

In drawing adigtinction between legidation aimed at “ mediating between groups’ where
a higher standard of s. 1 justification may be appropriate, and legidation where the
state acts as the “singular antagonist of the individual”, where a higher standard of
justification isnecessary, the Court in Irwin Toy was drawing upon the more fundamental
institutional distinction between the legidative and judicial functions that lies at the
very heart of our political and constitutional system. Courts are specidlists in the
protection of liberty and the interpretation of legislation and are, accordingly, well-
placed to subject crimina legidation to careful scrutiny. However, courts are not
gpecidists in the realm of policy-making, nor should they be. Thisisarole properly
assigned to the elected representatives of the people, who have at their disposal the
necessary indtitutional resources to enable them to compile and assess socia science
evidence, to mediate between competing social interests and reach out and protect
vulnerable groups. In according agreater degree of deference to socia legidation than
to legidation in the crimind justice context, this Court has recognized these important
ingtitutional differences between legidatures and the judiciary.®

A similar point was made by Décary JA. in Symes (F.C.A.), athough somewhat more succinctly and less
elegantly. Regarding Beth Symes's s. 15 challenge to the ITA, he expressed the view that courts ought
not to “fish” in “troubled economic waters’ but rather defer to Parliament in the social and economic
domain.®®

The idea that courts should defer to governments because of the superior capacity of governmentsto
deal with complex problems and protect vulnerable groups might be appealing but for the fact that in
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numerous s. 15 cases, the language of judicial deference has been used not to uphold legidlation that
protects vulnerable groups, but rather to justify discrimination against them. In other words, judges
anxieties about second guessing policy decisions trandlate into defeat for equality rights claimants.

The opinion of Lambert JA. in Eldridge (B.C.C.A) isillustrative. Lambert JA. found that refusing
to provide interpreter services for people who are deaf is discriminatory. But then he observed that
there are competing demands on medical services and concluded that the discrimination should be
rectified, “if at all” by legidative or administrative action, but not by judicia action. He ruled

that discrimination against deaf people in the allocation of medical servicesisjustified pursuant to
s. 1 of the Charter.®

Lambert JA.'s deferential approach in Eldridge (B.C.C.A)) is particularly disturbing, given that he
clearly understood and agreed that the denial complained of was discriminatory, that the harm to the
disadvantaged group was great, and that the cost to government of rectifying the problem was small.
Lambert JA. completely abandoned established frameworks for s. 1 anaysis, including the requirement
that the respondent bear the burden of proving that the rights violation is justified in afree and
democratic society, substituting a policy of judicial non-responsibility. In essence, Lambert JA.'s
hands-off approachto s. 1 isjust avariation on the idea that there are certain kinds of legislation

to which s. 15 simply does not apply, a proposition that the Supreme Court of Canada has rejected.

The British Columbia Court of Appeal decision in Eldridge (B.C.C.A.) was overturned by the Supreme
Court of Canada on 9 October 1997.%* In a unanimous decision the Supreme Court of Canada held that where
sign language interpreters are necessary for effective communication in the delivery of medica

services, the failure to provide them constitutes a violation of s. 15 of the Charter, and is not a
reasonable limit on equality under s. 1. This outcomeis aclear reversal of the Court of Appeal's
holding. However, it would be premature to say that the issue of judicial deferencein relation to

socia benefit schemes has gone away. In Eldridge the Supreme Court of Canadawas at pains to
acknowledge that there is alack of consensus in the Court about whether or not a deferential approach
should be adopted in such cases. The Court found its way around the issue by holding that the
challenged lack of interpreter services could not be upheld under s. 1, even on a deferential
approach.?

The dissenting opinion of Sopinka J. in Egan® is also illustrative of the correlation between

expressed concern about the role of the courts and defeat for disadvantaged groups. Sopinka J. formed
part of the mgjority that held that the Old Age Security Act discriminates against gays, contrary to s.

15 of the Charter. However, relying on the notion that government should not second guess Parliament on
socia policy questions involving competing interests between groups, he finds the discrimination to

be justified under s. 1 of the Charter.?*

The following passage from the opinion of Sopinka J. in Egan confirms that the core image of rights
that animates his approach is that of the individual against the state. He states:

[T]he legidation in question represents the kind of socio-economic question in respect
of which the government is required to mediate between competing groups rather than being
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the protagonist [sic] of an individual. In these circumstances the Court will be more
reluctant to second-guess the choice which Parliament has made.®

The opinion of Sopinka J. in Egan has been subject to much criticism® and was roundly rejected by four
of his colleagues on the Bench.?’ It was not even entirely endorsed by any of the other judges.
Nonetheless, it determined the outcome of the case. Had Sopinka J. not ruled against the plaintiffs
under s. 1, they would have won their case by 5to 4.

Similarly, in Egan, La Forest J. uses the language of judicial deference, not to support the equality
aspirations of gays, but rather to defeat them. Unlike Sopinka J., La Forest J. does not even find it
necessary to resort to s. 1. He finds that preferentia treatment of heterosexual couplesis simply not
discriminatory. Drawing on his earlier opinion in Andrews, La Forest J. says.

It would bring the legitimate work of our legidative bodies to a standstill if courts
wereto question every distinction that had a disadvantageous effect on an enumerated or
anaogous group. Thiswould open up as. 1 inquiry in every case involving a protected
group. [I]t was never intended in enacting s. 15 that it become atool for thewhole-sale
subjection to judicia scrutiny of variegated legidative choices in no way infringing
on values fundamental to a free and democratic society.”

The striking thing about La Forest J.'s opinion in Egan is that it shows very clearly that talk of

judicial deference, while purportedly about refraining from making a value judgement, can actualy be
acover or reinforcement for the judge's values. In Egan, La Forest J. does not decide to defer to
Parliament based on the notions of ingtitutional role articulated in RIR MacDonald.® He decides to
defer to Parliament because he agrees with the values that are promoted by the legislation. He does not
attempt to hide this. He says, with approval, “[The singling out of legally married and common law
couples for benefits] is deeply rooted in our fundamental values and traditions that could not have
been lost on the framers of the Charter.”* He says further that “Parliament may quite properly give
special support to the ingtitution of marriage” and to common law couples.® Thus, at the sametime as
clearly supporting the substantive content of the government's policy of favouritism towards the
“traditional” couple, the opinion of La Forest J. derives support from the language of judicia

restraint.

The approach of LaForest J. in Egan, although supported by three other judges on the Supreme Court, is
not the majority opinion; it isin fact a dissenting opinion. Similarly, the opinion of Sopinka J. in

Egan regarding the interpretation and application of s. 1 of the Charter is not the opinion of the
majority.3 However, in thinking about what is going wrong in the equality jurisprudence, these

opinions cannot be entirely discounted because the themes are repeated in lower court decisions such

as Masse.®

What is most striking about the Masse decision is how closely connected the legal category of socio-
economic policy isto the exclusion of poor people from rights. Poor people's issues, by definition,

are seen as issues for socio-economic policy and not as rights issues. Indeed, rights for people living

in poverty are seen as an oxymoron. The lawyers representing the Government of Ontario in Masse argued
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that “while poverty is a deeply troubling social problem it is not unconstitutional,”** and

predictably, that the challenge to deep cuts in the welfare system “involves matters of economic and
social policy beyond the competence and jurisdiction of the courts.”* [Emphasis added.] Clearly, this
theme had resonance for at least two members of the Ontario Divisiona Court. O'Brien J., who dismissed
the claim in its entirety, begins his opinion by saying:

| approach theargumentson theseissues bearing in mind the statements made by Sopinka
J.in Egan: “Itisnot redlistic for the Court to assume that there are unlimited fundsto
addresstheneedsof all. A judicial gpproach onthisbas swouldtend to makeagovernment
reluctant to create any new socia benefit scheme becausether limitswould depend onan
accurate prediction of the outcome of court proceedings under 15(1) of the Charter.”®

O'Brien J.'s approach, he indicates, is also informed by the following statement made by La Forest J.
in McKinney and approved by Sopinka J. in Egan:

But generdly, courts should not lightly second-guess legidative judgment asto just how
quickly it should proceed in moving forward towards the ideal of equality.®

And he closes his opinion by saying, “I believe that the comments of La Forest J. in Andrews are
particularly appropriate to the applicants argument on the s. 15 issue.”* He quotes La Forest J.
stating:

[I]t was never intended in enacting s. 15 that it become a tool for the wholesale
subjection to judicia scrutiny of variegated legidative choices in no way infringing
vauesfundamental toafreeand democratic society. Likemy colleague, | am not prepared
to accept that all [emphasis in the original] legidative classfications must be
rationaly supportable before the courts. Much economic and social policy-making is
amply beyond the ingtitutional competence of the courts. Their role isto protect against
incursions on fundamental values, not to second-guess policy decisions.®

In a separate opinion, O'Driscoll J., like O'Brien J., also dismisses all aspects of the Masse clam.
O'Driscoll J. dso quotes extensively from the opinions of both Sopinka and La Forest JJ. in Egan,
calling for judicia deference. He invokes the same passages as O'Brien J., and adds the following
statement of Sopinka J. made in Egan:

ThisCourt hasrecognizedthat itislegitimatefor thegovernment to make choicesbetween
disadvantaged groups and that it must be provided with some leeway to do s0.*

However, at the conclusion of his opinion, O'Driscoll J. says:

The applicants will appreciate that the court has no jurisdiction or desire to second-
guess policy/politica decisons. ... The matter cannot be summed up any better than was
doneby the United States Supreme Court in Dandridgev. Williamsat p. 1162-163: “The
intractable economic, socia and even philosophical problems presented by welfare
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assistance programs are not the business of this Court.”**

This statement indicates that O'Driscoll J.'s position goes far beyond the proposition that

governments should have some leeway to make choices between disadvantaged groups. His comments
strongly suggest that O'Driscoll J. wholeheartedly supports the government's argument that given the
socio-economic character of poverty, the courts ssimply have no responsibility to hear the equality
rights claims of people on income assistance.

As the cases show, the explicit separation of law from socia and economic policy operates as a kind of
trump. It makes individual freedom from government interference the dominant constitutiona right,
and it blocks equality analysis. The socio-economic policy trump may shape the court's entire approach
to the claim, to legitimate arefusal to make a finding of discrimination, asin Masse. Or, asin

Eldridge (B.C.C.A.), it may in itself relieve the respondent of the burden of making out as. 1

defence.

Breaking the Linkage between Inequality and Equality Rights

To fully understand the mechanics of how equality rights can be drained of their capacity to address
real equality problems, consideration must also be given to some of the ways in which the linkage
between de facto inequality and alegal finding of discrimination gets broken.

The Supreme Court of Canada has held that the analysis under s. 15 involves two steps. First, the
claimant must show that there has been a denial of equal protection or benefit of the law. Second, the
claimant must show that the denial constitutes discrimination. In order for discrimination to be made
out, the claimant must show that the denial rests on one of the grounds enumerated in s. 15, such as
race or sex, or on analagous grounds such as marital status or sexual orientation, and that the unequal
treatment is based on the stereotypical application of presumed group or personal characteristics.*

In short, discrimination is understood to be detrimental treatment based on personal characteristics.

Courts have also recognized repeatedly that discrimination is primarily a question of adverse effects,
rather than treatment or intention. However, the usefulness of this theoretical development will be
uncertain if judges are too easily swayed by defences calculated to attribute the causes of
discrimination to factors other than a challenged law, and to discount adverse effects.

Shifting Blame

When courts do not want to hold governments responsible for addressing certain forms of inequality,
the tendency isto revert to a blame and punishment model of responsibility, ignoring that the key goal

of human rights protectionsis not to find fault, but rather to remedy discriminatory effects. Among

the eligible targets for blame are nature, the equality rights claimant, or some other legidation.

Blaming natureis avery familiar defensive move. Thisiswhat the Supreme Court of Canada did in Bliss
v. Canada (A.G.)*® when it attributed the harm of pregnancy discrimination to nature, and not to the
legidation.
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The pattern of blaming nature is repeated in the decision of the majority of the British Columbia Court
of Apped in Eldridge.** Hollinrake and Cumming JJ.A. reasoned that the lack of accessto medical
services complained of by the plaintiffs was not caused by the Medical Services Act — which treats
everyone the same, without regard to deafnhess — but rather by the fact of deafnessitself. They said:
“Thisinequality exists independently of the legidation and cannot be said to be in any way an effect

of the legidation.”*

The theme of attributing the cause of the aleged discrimination to nature is also repeated in La
Forest J's opinion in Egan, when he finds that marriage is by nature heterosexual .

The Thibaudeau decision provides an illustration of responsibility being shifted away from a
challenged legidative scheme and on to another scheme or to an extraneous social cause. In
Thibaudeau, the evidence was clear that the deduction/inclusion system under the ITA had adverse
effects on Suzanne Thibaudeau as well as many other women because women are the vast mgority of
separated custodial parents. However, the majority was prepared to dismiss those effects as the fault
of another system of legidation, the family law system. In a concurring opinion, Gonthier J. adds that
the inequality in the income tax system complained of by Ms. Thibaudeau is not caused by the ITA but
rather is attributable to socia causes such as the failure of non-custodia parents to fulfil their
obligations to their children adequately. Along with his male colleagues, he aso finds that the real
cause of the problems complained of by Ms. Thibaudeau is the provincial family law system.

Alternatively, the rights claimant can be blamed for having been complicit in a*“family decision.”

This occurred in the case of Symes, at the level of the Supreme Court of Canada.*® A majority of the
Court rejected Beth Symes's claim, because she was seen to have chosen to assume child care expenses
that her husband could have assumed or shared. Her choice was seen as atypical, and therefore her own
fault. On behalf of the mgority, lacobucci J. said:

[T]he appelant and her husband made a*“family decison” to the effect that the gppel lant
aonewasto bear the financia burden of having children. ... [T]he “family decison” is
not mandated by law and public policy.*

lacobucci J. points out that at law, parents are viewed as having “joint” legal responsibilities. He
concludes with awarning that adverse effects analysis requires that the effects complained of be
caused by the impugned legidation, not by independent factors. He writes:

If the adverse effects analysisis to be coherent, it must not assume that a statutory
provision has an effect which is not proved. We must take care to distinguish between
effects which are wholly caused, or are contributed to, by an impugned provision, and
those social circumstances which exist independently of such a provision.*®

In Symes, as in Thibaudeau, L'Heureux-Dubé and McLachlin JJ. dissented and would have ruled in favour
of the rights claimant.

The Thibaudeau and Symes decisions illustrate a point that goes to the heart of the discussion about
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how courts are thinking about what discrimination is, and what the responsibility of governmentsis

for dealing with it. An implication of these decisions seems to be that there is no discrimination

unless the harm complained of can be shown to be caused exclusively by the challenged law, as evidenced
by a comparison that is conducted within the four corners of the legidation. This interpretation is
disturbing because the character of discrimination often precludes rights claimants from being able to
prove that agiven law is the sole cause of the inequality complained of .* It will almost always be
possible to point to the claimant's group membership as a factor in a claim of discrimination.
Discrimination is often a matter of a dynamic between a given practice and a wider context of

inequality experienced by the group. The more disadvantaged the group, the easier it becomesto
attribute a given instance of discrimination to pre-existing disadvantage.

A different example may help to clarify the point. If one thinks about cutsin funding for rape crisis
centres, acrucia factor that makes such cuts an issue of sex discrimination is that overwhelmingly

women are the victims of sexual violence and the users of rape crisis centre services. But to see this,

it is necessary to take the situation of the group into account. A logical though ludicrous implication

of amono-causal approach to discrimination is that governments could be absolved of responsibility

for the consequences of women's decreased access to rape crisis centres, on the basis that the harm

does not flow only from the government cuts but also from the fact that women are raped. The conclusion
to be drawn from some of the casesis that judges are asking the wrong question.

In keeping with the remedial goa of human rights protections, the question that should be asked is
not, “Is there someone or something else that could be blamed?’ but rather, “Who has the capacity to
make a difference to the conditions of inequality experienced by this group?’ If a government policy
contributes to or worsens women's disadvantaged position, this should be sufficient to establish a
causal connection between the policy and the disadvantage for the purposes of equality analysis.

Discounting Adver se Effects

The principle that discrimination is a question of adverse effectsis well established in case law.
However, adverse effects can be discounted if the court can be persuaded to focus on legidative
purpose or treatment rather than adverse effects. Also, adverse effects may be discounted if not
everyone in the group is adversely affected, or if people not in the group are aso having problems.

Thefirst two moves are illustrated by the Supreme Court of Canada decision in Thibaudeau. The mgority
finds that the most important effect of the legislation is to benefit post-divorce couples. The Court
focuses on the legidative goal of assisting divorced couples, and then deals with the * post-divorce

family unit” as though it can be taken for granted that a tax benefit to the husband trickles down to

the wife.*® The fact that Suzanne Thibaudeau and many other women were penalized by the legidlation,
while their husbands benefited, isignored.

On this point, Madam Justice McL achlin and Madam Justice L'Heureux-Dubé explicitly dissent from their
male colleagues. McLachlin J. recognizes that the legidation had the “laudable aim of ameliorating

the position of all members of the broken family,”** but finds that Parliament failed to consider the

impact of the scheme on custodia parents, the great majority of whom are women. McLachlin J. finds
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that on its face, the ITA demonstrates adverse unequal treatment of custodial parentsin that it
artificialy inflates the custodial parent's taxable income.

Similarly, L'Heureux-Dubé J. concedes that the purpose of the impugned distinction may be to confer
tax savings upon “couples,” but she finds that it does not follow that its effect is experienced

equally by both members of the couple. L'Heureux Dubé J. finds also that the fact that some isolated
individuals within the group may not be adversely affected does not ater the general validity of this
conclusion.

The British Columbia Court of Appeal decision in Eldridge is another example of purpose or treatment
being permitted to eclipse discriminatory effects. A maority of the Court found that there is no
discrimination because the Medical Services Act treats deaf and non-hearing people alike. Thereis
coverage for everyone for medical services. The Court makes this finding notwithstanding that the
effect of the no-interpreter policy isto deny to deaf people the equal benefit of paid medical

services. As previously mentioned, the Court attributes the fact that deaf people are required to pay
for trandatorsin order to receive medical services, to nature rather than to the legisation. Asfor

the legidation, the Court says: “Both purposively and effectively the legisation providesits

benefit of making payment for medical services equally to the hearing and the deaf .” >3

As previously mentioned, the decision of the British Columbia Court of Appeal in Eldridge was
overturned by the Supreme Court of Canada.>* The Supreme Court of Canada rejected argument to the
effect that s. 15 requires only that people be treated the same and does not oblige the state to ensure
that disadvantaged members of the society can take advantage of public benefit programs. The Court
affirmed its commitment to the idea that discrimination can arise from the adverse effects of facialy
neutral rules, and held that the failure to provide sign language interpreters necessary for effective
communication in the delivery of medical servicesisaviolation of the Charter. Although the Supreme
Court of Canada decision in Eldridge is an advance over the impoverished analysis of the Court of
Appeal, it does not disprove the thesis that judges are vulnerable to arguments designed to shut down
adverse effects analysis.

The s. 15 dissent in Egan™ provides a further illustration of the problem. In the decision of La

Forest J. in Egan, the effects complained of by the two gay men are ignored. It is recognized that the

I TA favours heterosexual couples, agoa which La Forest J. regards as constitutionally permissible.
However, the ITA is understood to treat homosexual couples the same as other non-spousal “couples.”*

A variation on the theme of discounting adverse effects involves diffusing the effects so either the
effects or the group are forced outside the bounds of a protected ground. The jurisprudence requires s.
15 rights claimants to show that the alleged discrimination is based on personal characteristics. The
decision of Hugessen J. in Thibaudeau (F.C.A.) illustrates the judicia view that harmful effects are
not based on personal characteristics, unless those harmful effects are proven to be confined to one,
and only one, group.*’

Hugessen J. recognized that within the group negatively affected by the challenged provision of the
ITA, women were overwhelmingly represented. However, because 2 percent of the negatively affected
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group were custodial fathers, the claim of sex discrimination was not borne out, he found. In
particular, the distinction could not be said to be based on the shared characteristic of femaleness,
held Hugessen J. It is clear that Hugessen J.'s conception of what constitutes femal eness excludes a
range of socia, legal, and economic factors that define women as an unequal group in the society. He
also overlooks the fact that, in a socia context of inequality and stigmatization in which single
mothers raise their children, the imposition of an income tax penalty on custodial parents does have a
qualitatively disproportionate impact on women, as well as a numerically disproportionate one.

Hugessen J.'s approach to the ground of sex discrimination is a narrow, socialy decontextualized,
biological, and defeating one. Philipps and Y oung have described the problem this way:

Hugessen JA.'s notion of sex difference works ... for ... only afew characteristics we
associate with sex. Pregnancy isthe most obvious and — apart from other aspects of
women's reproductive physiology, perhaps breast feeding — may be the only gender
dimension along which discrimination occurs that fitswith Hugessen JA.'sanalysss. ...
All other characteristics that one associates with one sex or the other point,
potentidly, to at least some members of the “opposite’ sex. What Hugessen JA. fallsto
redize ... isthat categorization (how we demarcate the female and the male) isonly a
theoretical device; its relationship with the real world is necessarily a complicated
one.*®

Significant consolation can be taken from the fact that on appeal, the Supreme Court of Canada did not
fasten on the Hugessen J. approach. Nonetheless, Hugessen J.'s opinion stands as a demonstration of an
archetypal problem that confronts women when equality is constructed as a question of sameness and
difference. Women are required to show that they are the same as men for the purpose of establishing
the entitlement to equality, and simultaneously that they are different from men for the purpose of
establishing the rights violation. Thisis the impossibility of the sameness-difference model of sex

equality.
Resisting the Disconnection of Equality Rights from De Facto Social and Economic
Inequality

The cases referred to here show that there are many ways to couch arefusal to deal with adverse
effects. Whereas the invocation of the socio-economic policy category functions to divorce social
conditions of inequality from the ambit of equality rights, breaking the linkage between de facto
inequality and alegal finding of discrimination depends on conducting the discrimination analysisin
such away asto either shift responsibility away from the government or to discount the harm
complained of by the rights claimant.

To review, these are the basic moves:

. create a specia hands-off category for socio-economic iSsues;

. shift responsibility away from the government by blaming nature or the claimant
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herself or some other legidative system,
. discount adverse effects by focusing instead on legidative appearances or intentions;

. discount adverse effects by redrawing the boundaries of the group and observing that
not everyone in the group is adversely affected, thus diluting the adverse effects;

. discount adverse effects by observing that people outside the group are also
negatively affected, thereby diffusing the adverse effects.

Categorizing an equality rights claim as a question of social or economic policy is a means of
invalidating the claim. Although the idea of allowing governments sufficient room to implement
equality-promoting measures is appealing, the reality isthat in the s. 15 cases where judges have
decided to “defer” to governments to give them “room to manoeuvre’ in the “ socio-economic sphere,”
that room has functioned to allow discriminatory legislation to stand.

The purported distinction between social and economic policy on the one hand, and real law, on the
other, is not sustainable. At the heart of this categorical distinction is a problematic view of what
rights are supposed to do and not supposed to do. The view is that rights are supposed to protect the
individua's liberty from incursions by the state. Rights are not supposed to address disparities
between groups. Rights are supposed to be individualistic and negative. They are not supposed to be
group-based and positive.

However, founding equality rights interpretation on a core idea of rights as individualistic and

negative cannot serve women's interests. Although the inequality problems of women are experienced by
individual women and in this sense are individual, they also have alarger context of social, economic,
political, and legal inequality. Deprived of their group context, women's equality problems can be
rendered invisible, but not eliminated.

The assumption that rights are injunctions not to do something rather than to do something is
detrimental to women because women need governments to act positively, to provide benefit schemes, to
provide protection from domestic violence, and to reverse historical patterns of discrimination.

For women, a division between rights to economic security and rights to personal liberty is purely
artificial. In the circumstances of women who have violent or psychologically abusive male partners,
for example, the indivisibility of economic issues from violence issuesis clear. As aresult of the
Conservative government's cuts to social assistance and socia programs, the Ontario Association of
Interval and Transition Houses reports that “a significant number of women in Ontario are now making
decisions to remain in or return to abusive situations.”*® A woman who has inadequate economic
supports is more vulnerable to threats to her physical security and less able to escape. Thus, a
woman's right to physical security isintimately linked to her economic conditions.

For women, even the assumption that liberty is a negative right that can be adequately respected by

restraining government action is fictitious. Liberty from domestic violence, for example, is
contingent on the willingness of governments to actively fulfil their policing responsibilities.
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Economic inequality aso has profound effects on women's enjoyment of all other rights. It not only
increases women's vulnerability to violence, sexual exploitation, coercion, and imprisonment, it also
deprives women of equal status and decision-making authority in their domestic relationships with men,
and it affects their ability to care for their children. It limits women's access to justice, to

expression of thelir ideas, and to participation in political life. It affects not only women's

individual opportunities, but also the ability of women as a group to improve their status and
conditions.

It isssimply not the case, then, that liberty rights can be understood as separate from other rights
when women are concerned. Women's inequality manifests itself in multiple ways — spanning the range of
civil and political, economic, social, and cultura rights.

The situation of meritorious equality claims being rejected based on their perceived socio-economic
character is all the more troubling in light of the unevenness with which the concept is applied. Some
cases trigger judges concerns about overstepping the judicial role. Others do not. It is notable that
challenges by doctors™® and lawyers to government regulatory schemes are not met with anything like the
kind of resistance engendered by welfare rights challenges.

Andrews, the first equality rights case to be decided by the Supreme Court of Canada, stands in stark
contrast to cases in which courts have adopted a policy of deference towards government policies
affecting disadvantaged groups. Mark Andrews, a white, male lawyer was allowed to succeed in his
challenge to legidlation designed to regulate the legal profession. And, as previously mentioned,
although La Forest J. warned of the dangers of questioning legidative decisonsin areas that go
beyond traditional human rights coverage, he did not argue that government should be given room to
mediate between different groups of lawyers. Rather, La Forest J.'s opinion reveals his sympathy
towards Mr. Andrews's goa of pursuing his economic goals. He says.

By and large, the usein legidation of citizenship as a basis for distinguishing between
persons, here for the purpose of conditioning access to the practice of a profession,
harbours the potentid for undermining the essentia or underlying values of a free and
democratic society that are embodied in s. 15.%

Even from avery narrow legal perspective, according a higher level of constitutional protection to
traditional criminal law liberty rightsis problematic because it rests on an inadequate conception of
what criminal law is. McLachlin J. put it this way:

[1t] has been suggested that greater deference to Parliament or the Legidature may be
appropriate if the law is concerned with competing rights between different sectors of
society than if it is a contest between the individual and the state. ... However, such
distinctions may not always be easy to apply. For example, crimina law is seen as
involving acontest between the state and the accused, but it dso involves an alocation
of priorities between the accused and the victim, actual or potential .

The superficial attractiveness of the idea that courts should allow governments to make legislation
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that addresses social problems does not dictate that equality rights should have nothing to say about
the relationship between the effects of given legidative action or inaction, and social and economic
inequality. Nor does the fact that the solutions to some equality problems are difficult mean that they
are not real equality rights problems.

The notion that judicia activism threatens democracy rests on a conception of democracy that is too
thin and too process oriented. The ideal of democracy must be understood to be big enough to include
the goal of equality. Thereisjudicia support for this perspective. In R. v. Oakes, Dickson C.J. of

the Supreme Court of Canada said:

[Clourt[s] must be guided by the vaues and principles essentid to afree and democratic
society which | believe embody, to name but afew, respect for the inherent dignity of the
human person, commitment tosocial justiceand equdity, accommodationof awidevariety
of beliefs, respect for cultural and group identity, and faith in social and political
institutions which enhance the participation of individuals and groups in society.%

The legitimacy of judicia intervention to uphold Charter rights does not reside in the kind of line
drawing that seeksto differentiate this kind of legidation from that, or to separate legal issues

from socio-economic issues, but rather in the values that the Charter embodies. When democracy and
equality are understood to be consistent rather than oppositional concepts, it may be recognized that
judicial interventions to promote the social and economic equality of women are not a threat to
democracy, but rather a potential enhancement of it.

The notion that courts lack the democratic legitimacy to address certain issues rings hollow for
groups that are not adequately represented within legislatures.** Women are not equally represented in
either the legidatures or the judiciary. However, courts sometimes provide an alternative venue when
elected officials are not listening.®®

Itisall very well to have debates about whether courts should |eave some tasks to governments.
However, establishing categories that sort cases according to the type of legidation or type of issue
will never lead to satisfactory results. As particular cases come along, judges will continually be
forced to redefine the categories so that an appearance of consistency is maintained. Y esterday's
legal issue will be tomorrow's socia policy issue because a judge either feels moved by the facts of a
particular case or does not feel so moved.

Great care must be taken to ensure that judges do not recoil from issues simply on the basis that they
are the issues of disadvantaged groups in the society. Social and economic equality are, by
definition, the issues of disadvantaged groups. There cannot be one standard of rights protection for
dominant groups in the society, with alower standard of protection being accorded to the rights of
disadvantaged groups. To have alegal right to equality means that there is an institution of
enforcement whose job it isto judge laws, poalicies, and practices for their conformity with the
protected value. It is not legitimate for judges to abdicate this responsibility, especially for

groups that are not adequately represented within government.
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When judges say that courts should not “second guess’ governments in the realm of social and economic
policy making, the damaging public message is that there is no obligation on anyone to take positive
steps to address inequality of conditions, and governments can make laws that perpetuate inequality,
with impunity. The message might come across differently if there were some other institution, apart
from the courts, that was charged with the responsibility for enforcing equality rights, but thereis

no other such ingtitution. In this circumstance, judicial deference trandates into permission for
government complacency about the persistent social and economic inequality of women and other
disadvantaged groups.

Just asit is unacceptable for judges to decide that they do not deal with cases involving challenges
to structures that create social and economic inequality, so, too, it is highly problematic for
discrimination analysis to revert to a blame and punishment model of liability. The point of
discrimination analysis should not be to look for ways of alowing government to minimize its
responsibility to promote the equality of disadvantaged groups, but rather to ensure that the Charter
goal of assisting disadvantaged groups to overcome their inequality is advanced.

Associated with the various linkage-breaking moves identified in this chapter is an unhelpful

framework for s. 15 analysis which has been devel oped by the Supreme Court of Canada. Although it is
not impossible to use the “different treatment based on personal characteristics’ framework to
illuminate the adverse effects that government decisions have on women, the framework is not
particularly helpful because it has atilt in favour of equality as same treatment of individuals. Its
starting place for understanding whether discrimination has occurred is treatment rather than

effects. The capacity of the decision maker to perceive adverse effects on the group is undermined when
the starting place for the analysisis the treatment of the individual claimant.

The prioritization of treatment over effects must be rejected. Quite smply, the goal of achieving
equality for disadvantaged groups cannot be served by understandings of inequality that are
indifferent to the effects of government choices on disadvantaged groups.

Fundamentally, the different treatment/same treatment formulation version of equality is concerned
with abstract difference rather than with subordination. Its normative goal is neutral treatment. It
does not comprehend that a seemingly neutral rule may not be neutral for women because it rests on
sexist socia structures. Many seemingly neutra rules retain their appearance of neutrality only as
long as they are viewed in isolation from socia patterns of inequality. The very idea of neutra rules
should be suspect, especially given that many rules are made without the participation and influence
of women.

Finally, the “different treatment based on persona characteristics’ formulation is apt to reinforce

an understanding of sex as a matter of biological characteristics rather than as the socially

constructed consequences of being female. Being awoman is not smply abiological fact. Itisa

social, economic, and legal construction. Moreover, a dominant social and economic expectation is that
caretaking will be poorly paid, if a al, and performed by women who will be economically dependent on
men.®
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However, the Supreme Court's framework for s. 15 analysisis not the core problem in the jurisprudence.
The core problem is resistance to the insight that discrimination is a question of adverse effects on
disadvantaged groups. Equality jurisprudence has recognized that equality may sometimes require
different treatment, but thisinsight istoo superficial. It does not necessarily trandate into an

awareness that same treatment is a mischaracterization of the normative goa of equality. It does not
represent a clear understanding that inequality is not a question of different treatment but rather of
subordination, marginalization, exclusion, and group disadvantage. As long as equality rights law
continues to revolve around a conception of equality as sameness and difference, more problems can be
anticipated.

Conclusion

This chapter has examined techniques of legal argument that have been used to push the socia and
economic dimensions of group-based inequality outside the equality framework: creating a hands-off
category for socio-economic issues; shifting responsibility away from government by blaming nature,
the rights claimant, or another legidative scheme; discounting adverse effects by focusing on
legidative appearances or intentions; and diluting or dispersing adverse effects.

It isreadily apparent that our claim that the BIA violates women's Charter equality rights can be
summarily dismissed if equality rights are understood to have nothing to say about economic inequality
or if s. 15 anadysisisreduced to a small and highly predictable repertoire of mechanical and

legalistic comparisons. However, we argue these approaches to equality rights cannot be sustained.

Thejudicial opinions discussed — in the cases of Egan, Masse, Eldridge (B.C.C.A.),*” Thibaudeau, and
Symes — fall back on the very kind of discredited reasoning that resulted in the defeat of Stella

Bliss's claim more than a decade ago.%® As such, they go against the main current of the major
jurisprudential developments in human rights and Charter equality rights law of the past decade, a
central feature of which isthe recognition that discrimination is a question of effects on

disadvantaged groups. It has been explicitly recognized that s. 15 confers more than formal equality.
And regarding Bill of Rights decisions such as Bliss, the Supreme Court of Canada acknowledged in
Andrews that “[i]t is readily apparent that the language of s. 15 was deliberately chosen in order to
remedy some of the perceived defects under the Canadian Bill of Rights.®®

Having come this far in equality rights case law, for the judges to revert to formal equality reasoning
of the very kind that resulted in the systematic defeat of equality claims under the Canadian Bill of
Rights risks creating areal crisisin the legitimacy of the courts.

Viewed against the backdrop of Canadian politica history, many of the judicial opinions discussed in
this chapter are also historically anomalous. They are a throwback to a nineteenth century version of
equality as same treatment. They are consistent with a classical liberal image of the autonomous,
self-defining individua in need only of protection from state interference. Thisimagery leadsto an
impoverished conception of what the norm of equality requires. However, the extreme individualism and
sexism of nineteenth century rights is inconsistent with more than 50 years of Canadian government
commitments to socia and economic equality for women, and concerted government efforts within the
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same time period to construct a social safety net that ameliorates conditions of people in need (many
of whom are women) and simultaneously reduces disparities between groups.

The cases discussed here point to the necessity of continually recalling courts and governments to the
contemporary values, analytical insights, and group aspirations that underlie equality rights. They
also provide some indication of the challenges that women face in their ongoing efforts to replace
outdated conceptions of rights with contemporary understandings that can serve women'sinterestsin
achieving true social and economic equality.
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Endnotesfor Chapter 3
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(4th) 201, 182 N.R. 161, 29 C.R.R. (2d) 79, 96 F.T.R 80 (note) [hereinafter Egan cited to S.C.R.].

2Massev. Ontario (Ministry of Community and Social Services) (1996), 134D.L.R. (4th) 20,35C.RR. (2d) 44,89 O.A.C. 81,40 Admin
L.R. (2d) 87 (Ont. Ct. (Gen. Div.)) [hereinafter Masse cited to D.L.R.]. Application for leave to apped to the Ontario Court of
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96B.CA .C.254,reversed[1997] 3SC.R.624,151D.L R (4th) 577, 218N.R. 161,624, [1998] 1IW.W.R.5096B.CA.C.81,38B.CL.R.
(3d) 1.

*Smesv. Canada, [1989] 3F.C.59,25T.T.R.306,40CRR.278,1CT.C 476 (F.C.T.D.; reversed [1991] 3F.C507, 127 N.R. 348,
7C.RR.(2D)333,2C.T.C. 1,91 D.T.C. 5386 (F.C.A.) [hereinafter Symes(F.C.A.) citedto F.CJ; affirmed [1993] 4 SC.R. 695,
[1994] 1C.T.C. 40,19 C.R.R. (2d) 1, 110 D.L.R. (4th) 470, [1994] W.D.F.L. 171 [hereinafter Symescited to S.C.R.].
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satement on the law in particular fields. Second, it may be objected that not al the cases were “good cases.” Some people have
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decision in Symes (S.C.C.), supra note 4, wherein lacobucci J. said on behalf of the majority at 753:
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challengethe schemeof deductibility created by the Act. With respect tothisdebate, | havetwo brief comments.

Firgt, it hasbeen suggested that to subject the Act to the Charter would risk “overshooting” the purposes of the
Charter. However, the danger of “overshooting” relates not to the kinds of legidation which are subject to the
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Court of Canada rejected this approach.

® |n Eldridge (B.C.C.A)), supra note 3 at 7071, Lambert JA. said:
Someof thelimitsimposed under theMedical and Heal th Care Services Act and someof thefinancial dlocation

choicesthat | have mentioned have resulted and will result in adverse effects discrimination against people
auffering from disabilities, including seriousillnessitself. But we do not have those cases before us. How can
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we say, in those circumstances, that expenditure of scarce resources on services that remedy infringed
condtitutiona rightsunder s. 15, on the onehand, are more desirable than expenditures of scarce resourceson
things that cure people without affecting condtitutiona rights, on the other. And, indeed, how can we prefer
the allocation of scarce resources to services that remedy the infringed congtitutional rights of one
disadvantaged group over theadlocation of scarceresourcesto servicesthat remedy theinfringed condtitutiond
rights of a different disadvantaged group.

Inmy opinion thekind of adverse effects discrimination which | consider has occurred in this case should be
rectified, if at al, by legidative or administrative action and not by judicial action.

2 Eldridge (S.C.C.), supra note 3.

% More particularly, the Court is referring to what is known asthe minimal impairment branch of the Oakestest for s. 1 analysis.
INR.v.Oakes, [1986] 1S.C.R. 103, theCourt establishedaframework for s. 1 analysi swhichincl udesarequirement that theimpugned
provisonmugt “minimaly impair” the Charter guarantee. However, subssquently, inMcKinney v. University of Gueph, [1990] 3SC.R.
229, amgority of theCourt heldthat amoredeferentiad approachtotheminimal impairment branch of the Oakestest may beadopted
in casesthat involve complex socid problems, requiring adelicate balancing of competing rights and socid interests, or atempts
todigtributescarceresources. AccordingtoMcKinney,incaseswheresuchl egid ativeba ancinghasoccurred, theminimal impairment
criterion may be satisfied by showing that the government had a“ reasonablebasis’ for concluding that thelegidationimpaired the
right aslittleas possible. The reasonable basistest al so appeared in Tétreault-Gadoury v. Canada (Employment and Immigration
Commisson),[1991] 2 SC.R. 22. However, Egan, supranate 1, reveded divigonswithin the Court on the question of whether deference
should be accorded to alegidature merely because an issueisidentified as asocia one or because a need for governmental
incrementalism is shown. In Eldridge, the Court acknowledges this difference of opinion about the implications of the concept of
judicial deference.

% Egan, supra note 1.

2 Sopinka J. added three concepts to the obstacles confronting the equaity rights claimant: scarce resources, the “new” social
relationship, and incrementalism. In what has since become a frequently quoted passage, Sopinka J. said in Egan, ibid. at 572-73:

| agreewiththerespondent theAttorney Generd of Canadathat gover nment must beaccorded someflexibilityin
extending social benefits and does not haveto be proactivein recognizing new social relationships. It isnot
realigticfor the Court to assumethat thereareunlimited fundsto addressthe needs of all. A judicid approach
onthisbas swould tend to make agovernment reluctant to creste any new socid benefit scheme becausethelr
limitswoul d depend onan accurateprediction of theoutcomeof court proceedingsunder s. 15(1) of theCharter.
[Emphasis added.]

Regardingincrementaism, SopinkaJ. dsocitesL aForest J. inMcKinneyv. University of Guelph, [1990] 3S.C.R. 229,91 C.L.L.C.
17,004, 76 D.L.R. (4th) 545, 118N.R.1,13CH.RR.D/171,450.A.C. 1,2 O.R. (3d) 319 (note), 2 C.R.R. (2d) 1 [hereinafter McKinney
cited to S.C.R.], amandatory retirement case, for the proposition that,

... generaly, courtsshould not lightly second-guess| egidativejudgment astojust how quickly it should proceed
in moving forward towardstheideal of equdity. The courts should adopt astance that encourages advancesin
the protection of human rights. Some of the steps adopted may well fall short of perfection, but as earlier
mentioned, therecognition of humanrightsemergesd owly out of thehuman condition, and short or incremental
sepsmay at times be aharbinger of adeveloping right, afurther stepin the long journey towards the full and
ungrudging recognition of the dignity of the human person. (Egan, ibid. at 574.)

% Egan, ibid. at 575-76.

% Foracademiceriticismof Egan, ibid., seeDianePothier, “ M'Aider, Mayday: Section150f theCharter inDistress’ (1996) 6National
Journal of Condtitutional Law295; BruceRyder,“ Eganv. Canada: Equdity Deferred, Again” (1996) 4CanadianLabour and Employment
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Journal 101; and John Fsher, “ Thelmpact of the Supreme Court Decisonin Egan v. Canada Upon Claimsfor the Equal Recognition of
Same-Sex Relationships’ (1997) [unpublished article].

7 Regarding the“ new” socid relationship, the comment of lacobucci J. isparticularly apt. Hesayson behdf of four membersof the
Court in Egan, supra note 1 at 618-19:

A concern ismy colleagué's position that, because the prohibition of discrimination againgt gays and leshians
is “of recent origin” and “generally regarded as a novel concept,” the government can be justified in
discriminatorily denyingsame-sex coupl esabenefit enuringtoopposite-sex couples. Another argument herai ses
isthat government can take an incremental approach in providing state benefits.
With respect, | find both of these approaches to be undesirable. Permitting discrimination to be justified on
account of the* novelty” of itsprohibition or on account of the need for government “incrementalism” introduces
two unprecedented and potentially undefinable criteriainto s. 1. It also permits s. 1 to be used in an unduly
deferential manner well beyond anything foundintheprior jurisprudence of this Court. Thevery red possibility
emergesthat the government will aways be ableto uphold legidation sdectively and discriminatorily dlocate
resources. Thiswould undercut the values of the Charter and belittle its purpose.
% Egan, supra note 1 at 529-30; Andrews, supra note 16 at 194.
» gqypra note 18.
% Egan, supra note 1 at 535.
% |bid. at 536 and 537.
* Regarding section 1, LaForest J. says: “Had | concluded that theimpugned legidationinfringed s. 15 of the Charter, | would il
upholdit under s. 1 of the Charter for thereasons set forth ... which arereferred to in the reasons of my colleague Jugtice Sopinka,
as well as for those mentioned in my discussion of discrimination in the present case.” See Egan, supra note 1 at 539-40.
* Masse, supra note 2.
* |bid. at 49.
* |bid.
% Egan, supra note 1 at 272-73.
" |bid. at 574; McKinney, supra note 24 at 318-19.
% Masse, supra note 2 at 60; Andrews, supra note 16 at 194.
* |bid. at 45-46.
“0 | bid. at 46; Egan, supra note 1 at 573.
“ Masse, supra note 2 at 46-47; and Dandridge v. Williams, 90 S. Ct. 1153 (1970) at 1162-63.
“Thecasesreved adegreeof variaionintheway that thes. 15 test isarticulated. The version we have provided isdrawn from the

magjority opinionof McLachlind.inMironv. Trudel,[ 1995] 2S.C.R.418at485,10M.V.R. (3d) 151,23 0.R. (3d) 160 (note), [ 1995]
1L.R. 1-3185, 13 R.F.L. (4th) 1, 181 N.R. 253, 124 D.L.R. (4th) 693, 81 O.A.C. 253.
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%[1979] 1S.C.R.183,92D.L R. (3d)417,[1978] 6W.W.R. 711,23N.R.527,78C.L L .C.14,175[ hereinafter BlisscitedtoSC.R].

4 For Hollinrake and Cumming JJ.A., the issue of the Charter's application to legidative inaction, and the issue of how
discriminationisdefined, are connected to adeeper question, whichisjust how much equdity disadvantaged groupsaresupposed to
get. In avery revealing statement, Hollinrake JA. saysin Eldridge (B.C.C.A.), supra note 3 at 341:

[TheAppelants] submitthat s. 15 beinterpreted in such amanner asto effectively impose on the government a
positive duty to address all inequalities when legidating benefitsin the area of medical services. That, in
my opinion, isequiva ent to imposing an obligation on the government of ensuring absoluteequdity ... | donot
think that s. 15 imposes such an obligation.

| bid.

6 9ymes (S.C.C.), supra note 4.
“7 | bid. at 763-64.

“8 | bid. at 764—65.

“ Further, in Symes, ibid., the effects of the law are assessed without regard to theinequaity of women. Thereis an unwillingness
to allow the analysis of the effects of the law to be informed by the fact of the unequal cost of child care that women have
traditionaly born, theimplications of such costsfor the ability of women to participate in the paid labour force, or the impact
of child care responsibilities on women's economic inequality.

Thus, eventhough lacobucci J. acknowledgesthat s. 15 is supposed to be concerned with adverse effects, heisonly focused onthe
challenged law. The possibility that the law may rest on sexist stereotype is not considered. Nor is the analysis focused on the
tendency of the law to perpetuate and reinforce women'sinequdlity, in the context of aweb of child care and employment-rel ated
inequalities experienced by women.

Another way of putting thisisto say that the law looks different when viewed from the perspective of the group experiencing
discrimination. Fromthestandpoint of Beth Symesand many otherwomen, thequestionisnot whether women disproportionately pay
child care expenses, but rather: Isthisalaw which perpetuates or reinforces women'sinequdity by refusing to recognize akind
of responsibility that women are culturally expected to assume?

L'Heureux-Dubé and McLachlin JJ. understand this. In Symes, ibid. at 786, L'Heureux-Dubé J. says:

... though ostensibly about the proper statutory interpretation of the Act, this case reflects afar more complex
struggle over fundamentd issues, the meaning of equality and the extent to which these values require that
women's experience be considered when the interpretation of legal conceptsis at issue.

0 Centrd tothereasoning in the opinions upholding s. 56(1)(b) of the I TAisarefusal to recognize Suzanne Thibaudeau asaperson
inher ownright separatefrom her husband. TheCourt decidesthat M s. Thibaudeau should not be seen aseither anindividua woman
orasamember of thegroup*“women” but rather asamember of a“ post-divorcefamily unit.” TheCourt rejectsthecomparisonthat the
rights claimant seeks to make between custodia parents and non-custodia parents. Asthe Court seesit, the entity that mattersis
thedivorced or separated couple, and compari sons cannot be made between the custodial parent and thenon-custodid parent. This
makesthesex discrimination complained of by Ms. Thibaudeauinvisible, and rendersher invisibletoo. Themajority doesnot explain
whyMs. Thibaudeaucannotberecogni zedasaperson, separatefromher ex-husband. Neither M cL achlinJ. nor L 'Heureux-DubéJ. has
any difficulty in seeing the absurdity of treeting Ms. Thibaudeau and Mr. Thibaudeau as though they were a unit. McLachlin J.
acknowledgesthat the | TA treetsthe non-custodid parent as part of asingletaxation unit, namely “thefamily.” McLachlin J. refers
to this as legidative fiction. She saysin Thibaudeau, supra note 5 at 707-8:

The deduction/inclusion scheme does not treat each taxpayer as a separate taxation unit, but treats the non-
custodial parent as forming part of a single taxation unit, the family. By a legidative fiction, the
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deduction/indusion schemeremovestheamount of the support payments paid between former spousesfromthenon-
custodial parent's taxable income, and transfersit to the custodial parent's taxable income.

L'Heureux-Dubé J. agreeswith McL achlin J. that the appropriate unit of analysisisnot the couple. WhereesMcLachlin J. findsthat
the appropriate unit of comparison istheindividua custodid parent who is divorced or separated, L'Heureux-Dubé J. focuses on
custodiad parentsasagroup, whileacknowl edging that the schememakes many layersof distinctions, between thosewho receive or
makepaymentspursuanttoacourt order orwrittenagreement andthosewhodonot; betweenparentswhoareseparated or divorcedand
thosewhoarenot; andbetweenthosewhopay andthosewhorecei vemaintenance. Themoreimportant questionfor L'Heureux-DubéJ.
iswhether thecombination of distinctionshasthe effect of imposing abenefit or burden unegualy onthe basisof onesmembership
in an identifiable group, in this case, women. She finds that it does.

* | bid. at 709.

2 |bid. at 711.

% Eldridge (B.C.C.A.), supra note 3 at 339.
% Qupra note 20 and accompanying text.

* Qupra note 1.

% Egan, supra note 1 at 539.

% The decision of the Ontario Divisional Court in Masse aso exemplifiesthe requirement that the effects must be confined to one
group. In this case an overflow of effectsistaken as evidence that the group is not a protected

s. 15 group. Corbett J. rejects the s. 15 claim that targeting social assistance recipients for spending cuts constitutes
discrimination. Corbett J. notesthat welfare recipientsare not the only peoplewho are subject to budgetary restraint or who suffer
from inadequate incomes, and then, without weighing evidence presented by the applicantsto the effect that welfare recipientsare
subject to an additional burden, concluded that the applicants had failed to establish “that any differentiation had been made based
on the persond characterigtics of social assistance recipients.” Masse, supra note 2 a 71. And on thisbasis, Corbett J. finds that
social assistance recipients are not a protected s. 15 group, or at least not in the context of this case.

Corbett J.'s approach is consistent with that of O'Driscoll and O'Brien JJ. Both judges advert to the fact that poverty is not
confined to people on socia assistance, and O'Driscoll J. says that the status of being on social assistance is not a persona
characterigtic within the meaning of s. 15. Masse, ibid. The question of whether poverty or the status of being on socia assigtance
congtitutesaprotected ground has not yet been taken up by the Supreme Court of Canada. However, anumber of lower courts, not
including the Ontario Divisiond Court, haveviewed thisissue differently. See, for example, Dartmouth/Halifax County Regional
Housing Authority v. Sparks(1993), 101 D.L.R. (4th) 224, 30R.P.R. (2d) 146, 119N.S.R. (2d) 91,330A.P.R.91,1D.R.P.L. 462
(N.SC.A)) [theNovaSoatiaCourt of Apped found discrimingtion on the bass of race, sex and income]; Federated Anti-Poverty Groups
of B.C.v.BritishColumbia(A.G.) (1991), 70B.C.L.R.(2d) 325,B.C.W.L.D.1571, W.D.F.L.710(B.C.S.C.) [theBritish Columbia
Supreme Court held that personsreceiving incomeass stance congtituteadiscreteand insular minority withinthemeaning of section
15];R v.Rehberg(1994),111D.L.R.(4th) 336,127N.S.R.(2d) 331,355A.P.R.331,19C.R.R.(2d) 242, W.D.F.L.3787(N.SS.C))
[theNovaScotia Supreme Court found that single mothersa ong with their children congtitute agroup likely to experience poverty,
and that poverty islikely to be apersonal characteristic of the group]; and Schaff v. R (1993), 18 C.R.R. (2d) 143, 2 C.T.C. 2695
(T.C.C)) [the Tax Court of Canada held that poor, female, single custodial parents have historically suffered social, political,
and legal disadvantage, and should be protected under s. 15].

%8 Philipps and Y oung, “Sex, Tax and the Charter: A Review of Thibaudeau v. Canada,” supra note 11 at 254.

*OntarioAssodationof Interva and TransitionHouses(OAI TH), Submissiontothe UN Specid Rapporteur onViolence Againgt Women,
Home Truth: Exposing the False Face of Equality and Security Rights For Abused Women in Canada, November 1996, at 21.
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®Sea forexample, Miav. British Columbia(Medical ServicesCommission) (1985), 17D.LR. (4th) 385,61 B.CL.R. 273, 15Admin.L.R.
265, 16 C.R.R. 233 (S.C.), in which the Court embraces the claim of adoctor to be free of geographic restrictions on her right to
pursue her medical practice.

& Andrews, supra note 16 at 196-97.
2 RIJR MacDonald, supra note 18 at 332.

SR v. Oakes, [1986] 1SCR. 103a 136, 26D.L.R. (4th) 200,65N.R. 87, 14 O.A.C. 335, 24 C.C.C. (3d) 321, 50CR. (3d) 1, 1I9CRR.
308.

The Charter Committee on Poverty Issuespuit it thisway in their submission to the Supreme Court of Canadain the Symes case;
“ Disadvantaged groups may rely onthe Charter to providethemwitha“voice” inthedemocratic processwhich they are otherwise
denied. Judicid processesunder theCharter may oftenbemorerespectful of disadvantaged groupsthan political processes, ensuring
that they receiveafull hearing.” See Symesv. Canada (S.C.C.), supra note 4. Factum of the Intervenor, the Charter Committee on
Poverty |ssues, paragraph 32.

% AsJohn Hart Ely wrotein Democracy and Distrust: A Theory of Judicial Review (Cambridge: Harvard University Press, 1980) a 151
regardingtheterm “ discreteandinsular minorities’ adopted by the SupremeCourt of Canadain Andrews, supranote16at 152, “ The
whole paint of the approach isto identify those groupsin society to whose needs and wishes elected officias have no apparent
interest in attending.”

®Thisrigid hierarchy of gender roleshasimplicationsnot only for womenwho livewith men, but lso for lesbiansand gay menwho
chooseto bondwith oneancther. In particular, fromamorally conservative perspective, “family” and“ spousa” benefit schemesare
seenastheexcl us vepreserveof womenandmenwhoserel ationshi psconformtotraditional heterosexua norms. Thisview of sexroles
also dictates that women who aspire to professional advancement should eschew childbearing.

Granted, the same trestment formula can be usefully deployed in some Stuations. Essentidly, it isacall for gender blindness and
individual assessment. This sometimesworkswell for individua women in job-hiring situations, for example, becauseit requires
that each applicant be judged individualy rather than being sorted according to group membership. However, when it comes to
legidative schemesthat reinforce the pre-existing socid inequdity of women, an equality andysisisrequired that |ooks not only
toare ationshipbetweenachallenged law and anindividua woman, but totherel ationship between the challenged | aw, theinequaity
of the group in the society, and other layers of subordinating stereotypes, laws, and practicesthat, together, create the inequality
of the group.

& Asindicated, here, the referenceisto the decision of the British Columbia Court of Appeal in Eldridge. On further apped, that
decision was reversed by the Supreme Court of Canada. See supra notes 3 and 20, as well as accompanying text.

% |n summary, in Bliss, supra note 43 at 191, the Court made these moves:

1 The Bliss Court distinguished penalties from benefits, insisting that there is a difference in the way that equality
analysis should think about penalizing legidation, such asa criminal law provision, that treats one section of the
popul ation moreharshly than others, and legidaion providing “ additiona benefits’ to agroup of women. Contragting the
case of Drybones, which concerned the crimindization of drinking by Aboriginas, making it an offence for an Indianto
be intoxicated, the Court said:

Thereisawidedifferencebetween|egid ationwhichtreatsone section of the population more harshly
than al others by reason of race asin the case of Regina v. Drybones, and legidation providing
additiond benefitsto one class of women, specifying conditions which entitle a claimant to such
benefits and defining a period during which no benefits are available.

2. TheBliss Court shifted responsibility for the inequaity complained of by StellaBliss away from thelegidative scheme,
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6.

finding the cause of the inequdity did not residein the legidation, but rather was created by nature. The Court said:
“[theseprovisions] areconcerned with conditionsfrom which men areexcluded. Any inequdity betweenthe sexesinthis
areais not created by legidlation but by nature.” 1bid. at 190.

The Bliss Court broke the link between the ground of sex and the equality violation by insisting that all women be
negatively affected, a criterion that the daim of StellaBliss could not satisfy because the challenged provision did not
affect all women negatively, only thosewho were pregnant. The Court failed to takeinto account the fact that the adverse
effectscomplained of wereexperienced exclusively by women. Becausethechallenged provisondid not affect all women,
andnotingthat the Unempl oyment I nsurance Act treated | non-pregnant employeesaike, the Court concluded that if the
Unemployment Insurance Act tregts pregnant women differently from other employed persons it isbecause they are pregnant,
not becausethey arewomen. The Court expressed agreement with Judtice Pratte of the Federd Court of Apped (1977), 16 N.R.
254) who said:

Assumingtherespondenttohavebeen* discriminated againg,” it would not havebeen by reason of her
sex. Section 46 gppliestowomen, and hasno gpplicationtowomenwho arenot pregnant, andit hasno
application, of courseto men. If section 46 treats unemployed pregnant women differently from other
unemployedpersons, bethey maleor fema g, itis, it seemstome, becausethey arepregnant not because
they are women. Bliss, (S.C.C.) ibid. at 190-1917.

Inother words, by tregting a | non-pregnant personsthesame (whether maleor femae), the Unempl oyment I nsurance Act
satisfied the requirement of neutrality, that is, of treating likes alike.

The Bliss Court stated repeatedly that the chalenged scheme was enacted for valid federal objectives, as though the
vaidity of the government's objectives could in itself be digpositive, regardless of the discriminatory effects on women.

The Bliss Court invoked ardevancy test for determining the legdity of digibility criteriabased on pregnancy, holding
that an extended eligibility period for pregnant women is a relevant distinction for determining entitlement to
unemployment insurance benefits. The Court failed to recognizethat alaw may berd evant to agovernment objective, but
nevertheless discriminatory in purpose or effect.

The Court did not draw any analytical distinction between the plaintiff's claim and the government's defence.

 Andrews, supra note 16 at 170.
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