CHAPTER 4

The Budget | mplementation Act, Canada's Treaty Obligations,
and the Charter's Equality Rights Guar antees

I ntroduction

Because the meaning of equality guaranteesis aways in danger of being diminished, it isimportant to
examine fully the dimensions of an interpretive approach to equality rights that gives full effect to
Canada's equality commitments — an approach that speaks to women's concerns about material inequality,
that is grounded in the cultural understanding of equality, and that incorporates the content of

Canada's international human rights commitments. It isimportant also to test the BIA! against this
interpretation of equality. Our conclusion isthat the BIA is not consonant with Canada's treaty

obligations nor with the Charter.?

Aswe have noted, there is a stock of rhetorical arguments that are used to make rights less expansive
than the commitments on which they are premised. However, we believe that the Charter's equality
guarantees require an interpretation that fully reflects the richness of their historical and

philosophical context within Canada, and within the international human rights movement. We believe
that the BIA isaviolation of the Charter, but that claim is not premised on a naive conviction that

the Charter isthe answer to al of women's inequality problems. Neither isit our view that a court
decision upholding the BIA would preclude Canadians from denouncing it as a violation of women's
socially agreed upon entitlement to equality.® However, we do believe that equality jurisprudence must
be pushed to reflect women's concerns. Decisions interpreting the Charter have legadl, political, and
cultural authority.

The Implications of Treaty Commitments

Canada’s international human rights commitments work in two ways: (1) the treaties form a separate
level of human rights obligations by which Canada is bound, and domestic legidation is understood to
be an important means of fulfilling those obligations; and (2) the treaties are an aid to

interpretation of the Charter.

What is the content of the treaties that is specifically pertinent to the problem of women's material
inequality? The full meaning of the social and economic equaity of women that is affirmed by

international instruments can only be understood by considering the ICESCR* and CEDAW together. These
treaties must be given an intertwined reading that is also informed by the most recent internationally

agreed upon pronouncement on the advancement of women's equality, the Platform for Action.®

CEDAW must encompass at |east the rights that are included in the ICESCR. It cannot be understood to
offer women less because that would contradict guarantees of equality in both the ICCPR’ and the
|ICESCR.

This means that a same treatment, or formal equality, reading of CEDAW with respect to economic
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equality isinadequate. A formal equality reading could permit governments to conclude that they would
meet the terms of CEDAW with respect to economic inequality by passing laws to prohibit differentia
treatment of women in workplaces. Such legidation, it could be argued, would satisfy the formal
equality test by requiring neutrality in the law as it applies to economic matters.

Taking aformal equality approach, governments might not deal with the poverty of women at all since
formal equality tends to make group-based economic disadvantage disappear from view. But if they did,
governments might argue that the requirements of formal equality are met by ensuring that men and women
experience the same incidence and depth of poverty. Equality could be achieved not by aleviating

women's poverty, but by making men equally poor.®

This empty idea of equality confined to facial sameness means that equality has no bottom,; it can be
satisfied if men and women are equally destitute. It also means that equality cannot tell down from up;
it can be brought about either by equalizing up or equalizing down.

However, the ICESCR does not permit reading CEDAW in this shallow fashion because to do so would
diminish the substantive meaning of women's economic and socia rights, as guaranteed by the ICESCR.
The ICESCR guarantees women the right to an adequate standard of living and to the continuous
improvement of living conditions. It guarantees everyone the right to work, to health, and to

education. It does not guarantee to women the right to the same rate of poverty as men, but rather the
right to the social and economic conditions that are consistent with the maximum available resources

of the state. The ICESCR precludes equalizing downwards, that is, creating “equality” by making more
men poor, because it entitles everyone to “the continuous improvement of living conditions.” Asthe

| CESCR Commiittee states in General Comment No. 3, because of the general obligation in the ICESCR to
take steps “with aview to achieving progressively the full realization of the rights,” thereisavery
strong presumption against “any deliberately retrogressive measures.”° Equalizing downwards would be
deliberately retrogressive.

While the ICESCR makes it clear that equality has a bottom, CEDAW builds on the ICESCR. In case the
ICESCRis read as requiring governments only to ensure economic minimums for women, CEDAW shows the
the commitment to women's equality goes further. Ensuring that the poorest women get to live above the
poverty line, and that all women have an adequate standard of living, will not satisfy the requirement

of equality, even though, considering the impoverished conditions of women around the world and the
poverty of women in Canada, this would be a giant step forward.

However, it would not satisfy the commitmentsin CEDAW, because women's equality requires not just the
eradication of women's poverty, but also the elimination of the economic disparity between women and
men as groups. That economic imbalance, and women's economic dependence on men, is a key facet of
women's subordination, and CEDAW is concerned with the subordination of women as a group.®® Thus, the
equality of women requires not only the eradication of poverty, but also an equitable distribution of

wealth, income, and resources between women and men as groups.

Both the ICESCR and CEDAW speak to the issue of state obligations. Under the ICESCR governments have
obligations to use their resources to satisfy the social and economic rights of their people. Although

110



there is a current struggle being waged over how to make governments accountable in an effective way
for realizing these rights, the obligations of governments have, nonethel ess, been recognized
repeatedly. Lucie Lamarche says that “economic rights have been built and designed against the state,
not for its ability to violate them but for its capacity to protect the economic and socia dimensions

of human dignity.”**

While the ICESCR reinforces the responsibility of governments to correct women's economic and social
inequality, CEDAW's commitment is different from the ICESCR's commitment to the “ progressive
realization” of social and economic rights. CEDAW's commitment is to the immediate implementation of
“al appropriate measures to ensure the full development and advancement of women.” In practice,
equality isaright that can be immediately recognized in law and progressively realized through
programs and other means. The de facto equality of women will not come about overnight, but this does
not mean that the measures necessary to foster and support it can be delayed, or that governments can
treat equality-promoting measures as ones to be implemented only when there are ample resources
available.

Thus, acommitment to “progressively realize’ the equality of blacks would be quickly understood as a
mere cover for racism, if it meant that delay was an option. There is no credible commitment to

equality, if it is acceptable for it to occur at some time in the future, unless al possible steps are

being taken in the present and continuoudly. For this reason, the commitment in CEDAW is to take all
appropriate measures “without delay” to ensure women's advancement. Because the social and economic
dimensions of women'sinequality are indivisible from the civil and politica dimensions, CEDAW can
only be understood as a commitment to take all appropriate measures immediately with respect to all
manifestations of women's inequality, including their economic exclusion and subordination. CEDAW
precludes treating “progressive redlization” as an invitation to stall where women's social and

economic socia rights are concerned.

Neither the ICESCR nor CEDAW permits States Parties to rely on arguments about the impact of
globalization, the demands of the market, or the requirements of international agenciesto justify
economic policies that do not conform to the standards set by international human rights law.> Human
rights are not a sometimes thing, good for some times and not others, nor is any part of human activity
exempt from their application. Philip Alston, Chair of the ICESCR Committee, points out that
permitting economic justifications to trump socia and economic rights simply amounts to arefusa to
accept them as basic entitlements.** The Platform for Action adds the recognition that current macro-
economic policies, such as globalization and structural adjustment programs, are deepening women's
economic exclusion and subordination, and are themselves obstacles to women's advancement.**

Taken together, CEDAW and the ICESCR, reinforced by the Platform for Action, stand for these central
propositions:

. Equality has a bottom, that is, it is not achieved merely when the incidence of poverty
among women is the same as the incidence of poverty among men; rather, equality
includes, as a part of its meaning, the social and economic rights of the ICESCR,
including an adequate standard of living;
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. Equality requires the elimination of economic disparities between women and men as
groups;

. Governments have positive obligations to create conditions of social and economic
equality for women,

. Those obligations do not permit governments to delay in taking the appropriate
measures to meet them or to move backwards; and

. Economic policies violate women's right to equality if they permit or foster poverty
among women, or if they perpetuate, and do not repair, the status quo of women's
economic inequality.

Canada's Compliance with International Commitments

Does the BIA comply with the international obligations by which Canada has agreed to be bound? It is
important to note when considering whether the BIA complies that Canada has cited the now repealed CAP,
ss. 7 and 15 of the Charter, and s. 36 of the Constitution Act, 1982, Part 111 to demonstrate in its

official reportsthat it isin compliance with the ICESCR, in particular Article 11 regarding the right

to an adequate standard of living. Canada's statements are official acknowledgement of the specific

positive obligations on it to provide social programs and services that will satisfy the right to an

adequate standard of living.

The 1982 Report of Canada cites the CAP as a means of implementing the right to an adequate standard of
living. The Report states:

The Canada Assistance Plan isthelegd authority through which the federal government
shares with the provinces the cost of providing socid assstance and welfare services to
individualsin need or likely to becomein need ..."*

The Report states further that:

[u]nder Part | of the Canada Assistance Plan provision is made for the cost-sharing with
provinces and territories of genera socia assistance payments to persons in need.
Assistance includes payment for food, shelter, clothing, fudl, utilities, household
supplies, and personal requirements as well as prescribed welfare services ... *°

In 1992, the Second Report of Canada on Articles 10-15 states,
In Canada, the provinces have established programsfor the payment of socid alowances
to personsin need. The federal government assists in the funding of these programs

through the Canada A ssistance Plan, which sets ssandards for the provincesto be eigible
for this assistance ...
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Alsoinits 1982 Report on its progress in complying with the requirements of the ICESCR, Canada
referred to s. 36 of the Constitution as a means of implementing Articles 10-12 of the Covenant.”® In

its 1987 Report, Canada cited s. 36(1) of the Constitution as a form of implementation of other ICESCR
commitments.’® In oral submissions to the Committee in 1992, the Canadian delegation characterized
Canada's obligations under s. 36(1) of the Constitution in the following terms:

The 1982 Congtitution Act madeit aduty of thefederd government and dl provincid and
territorial governments to ... provide essential services of reasonable quality to all
Canadians.®®

Moreover, Canada's 1992 Report highlights s. 15 of the Charter as a“very relevant provision” in
relation to the question of Canada's compliance with Articles 10-15 of the ICESCR.* The Report states:

Section 15 gppliesto the full range of governmental action. Thusit serves to ensure that
therightsenunciated by Articles10-15 of thel nter national Covenant on Economic, Social
and Cultural Rights are guaranteed without discrimination in Canada, as required by
Article 2(2) of the Covenant.?

In 1993 the ICESCR Committee reviewed the Second Report of Canada on Articles 10-15, and received
representations from a coalition of non-governmental organizations including the Charter Committee on
Poverty Issues (CCPl), and the National Anti-Poverty Organization (NAPO). The Committee expressed a
number of serious concerns about Canada's failure to make any measurable progressin aleviating

poverty over the previous decade, or in aleviating the severity of poverty among a number of

particularly vulnerable groups. The Committee expressed particular concern that more than half the
single mothers in Canada live in poverty; that there is no procedure to ensure that income under

welfare programsis at or above the poverty line; and that there is hunger in Canada and widespread
reliance on foodbanks.®

The contradiction of high rates of poverty among women and other vulnerable groups in a country as
wealthy as Canada was not lost on the Committee. The Committee said:

Inview of the obligation arising out of article 2 of the Covenant to gpply the maximum of
available resources to the progressive realization of the rights recognized in the
treaty, and consdering Canada's enviable situation with regard to such resources, the
Committee expresses concern about the persistence of poverty in Canada.®

The Committee also expressed concern that in some court decisions and in constitutional discussions,
socia and economic rights had been described as mere “policy objectives’ of government rather than as
fundamental human rights.”> The Committee recommended, in view of the important role played by courts
in the enforcement of social and economic rights, that the Canadian judiciary be provided with

training courses on Canada's obligations under the Covenant and on their effect on the interpretation

and application of Canadian law.?®

Since the Committee was concerned with Canada's compliance with the ICESCR before the introduction of
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the BIA, in May 1995 the same NGO coalition, now including the National Action Committee on the Status
of Women, sought and obtained |eave to make representations to the ICESCR Committee regarding the
impact of the BIA on poor people in Canada. The coalition requested that Canada be called to account
specialy for its actions and to explain how the BIA is consistent with the terms of the ICESCR.

In November 1996, after the BIA came into force, the codlition, joined by the Canadian Association of
Foodbanks, made a further submission to the ICESCR Committee.?” In this most recent submission, the
groups stated:

[The BIA] represents, in the opinion of our organizations and many other expertsin
Canada, the most serious retrogressive measure ever taken in Canada with respect to
legidative protection of theright to an adequate standard of living. On April 1, 1996,
Canadawastransformed fromacountry inwhichtheright to adequatefinancia assstance
for personsin need was alega requirement, enforceable in court by individuas affected,
to onein which there is no federa legidation recognizing this right or providing any
means of enforcing it.”8

The ICESCR Committee considered the representations of the community organizations, and called upon
Canada to provide an accounting, first on 4 May 1995% and again in December 1996.% The Committee's
communications with Canada are unprecedented initiatives for a Committee that normally confines

itself to making observations upon receipt of a States Party's scheduled report.® Canada has now
responded and defends the new CHST regime on the predictable grounds that it provides flexibility for
the provinces to allocate resources where they believe that they are most needed, and that it was
necessary for budgetary reasons.® The Committee will review this report in 1998.

The conclusions of the ICESCR Committee will be important. However, it is aso important for Canadian
women to reach their own conclusions about whether the BIA and the new CHST regime comply with Canadi
international commitments to women's equality, taken as a whole. We conclude they do not, for the
following reasons:

. CAP is gone. This means that women no longer have alegally recognized entitlement to
socia assistance. Thereis no nationa legidative framework for socia assistance
and socia services.

. Federal funds have been cut and the CHST does not require provincial and territoria
governments to spend any of the federal transfer on socia programs and social
services. This means that the existence and viability of social programs and socia
services are threatened.

. The federal government has withdrawn from its role as standard setter. This means that
there is no mechanism for ensuring that women have access to adequate social supports.

. Women have a higher risk of poverty and a greater reliance on social programs and
socia services. This means that the BIA has the effect of increasing the social and
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economic vulnerability of women, and Canada's poorest women in particular.

Canada's actions cannot be considered to comply with the commitments it has undertaken to:

. refrain from engaging in any act or practice of discrimination against women, (CEDAW,
Article 2(d));
. take all appropriate measures to eliminate discrimination against women by any person,

or organization or enterprise, (CEDAW, Article 2(e);

. takein dl fields, in particular in the ... socia, economic ... fields, al appropriate
measures, including legidation, to ensure the full devel opment and advancement of
women, for the purpose of guaranteeing them the exercise and enjoyment of human rights
... on abasis of equality with men, (CEDAW, Article 3).%

Nor is the BIA consonant with undertakings Canada agreed to in the Platform for Action to:

. pursue and implement sound and stable macro-economic ... policies that are designed to ...
address the structural causes of poverty and are geared to eradicating poverty and
reducing gender-based inequality ... ;* and

. provide adequate safety nets and strengthen State-based ... support systems, as an
integral part of socid policy ... .

Further, the BIA does not comply with the ICESCR's requirement that the right to an adequate standard
of living and the continuous improvement of living conditions, which is guaranteed equally to women,
be “progressively reaized.”*® According to the Limburg Principles for implementing the ICESCR, which
were adopted by the Commission on Human Rights at its 43rd session in 1987, a State Party violates the
ICESCRIf it “deliberately retards or halts the progressive realization of aright.”*’ In its General
Comment No. 3 the ICESCR Committee states that the ICESCR “imposes an obligation to move as
expeditioudly and effectively as possible towards [the full realization of the rights]” and warns that

“any deliberately retrogressive measures’ would need to be fully justified.®®

Finally, we have concluded that when CEDAW, the ICESCR, and the Platform for Action are read together,
it is clear that economic policies violate women's right to equality if they permit or foster poverty
among women, or if they perpetuate, and do not repair, the status quo of women's economic inequality.

The BIA increases the vulnerability of women by removing the legidative framework for socia
assistance and social services, and by eliminating the basic entitlement. It permits poor women to

live unaided. It permits the status quo of women's inequality to continue.

For all these reasons, we believe that the BIA violates Canada's international commitments to women's
equality.
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I nter preting Section 15 of the Charter

One can argue that non-compliance with treaty obligations is sufficient reason for a wholesale

rejection of the BIA. However, non-compliance with the Charter makes the case against the BIA even
stronger. Further, the Charter is an obvious vehicle through which an integrated reading of the ICESCR
and CEDAW may be given practical effect.

Canadian courts to date have not been asked to consider a Charter case that squarely raises the issue
of women's right to an adequate standard of living. However, the legal foundations are in place for a
reading of s. 15 that furthers the goa of redressing group disadvantage and incorporating the

specific content of Canada's treaty commitments. From the earliest days of the Charter, courts have
embraced the view that Charter rights are to be interpreted generously and in light of their purpose.
The elements of a purposive approach were articulated in Andrews v. Law Society (British Columbia),
wherein Mclntyre J. wrote on behalf of a unanimous Supreme Court:

[T]he provisons of the Charter must be given ther full effect. In Rv. Big M Drug Mart
Ltd., this Court emphasized this point at p. 344 where Dickson C.J. stated:

This Court has already, in some measure, set out the basic approach to be taken in
interpreting the Charter. In Hunter v. Southam Inc. [1984] 2 S.C.R. 145, this Court
expressed the view that the proper approach to the definition of the rights and freedoms
guaranteed by the Charter was a purposive one. The meaning of aright or freedom
guaranteed by the Charter was to be ascertained by an analysis of the purpose of such a
guarantee; it was to be understood, in other words, in light of the interestsit was meant
to protect.

In my view this analysisisto be undertaken, and the purpose of the right or freedom in
guestion is to be sought by reference to the character and the larger objects of the
Charter itsdlf, to the language chosen to articulate the specific right or freedom, to the
historica origins of the concepts enshrined, and where applicable, to the meaning and
purpose of the other specific rights and freedoms with which it is associated within the
text of theCharter. Theinterpretation should be, asthejudgement in Southamemphasizes,
agenerous rather than alegdistic one aimed at fulfilling the purpose of the guarantee
and securing for individuals the full benefit of the Charter's protections.®

In short, the purpose of a Charter right is to be ascertained by having regard to:

. the character and larger objects of the Charter;
. the historical origins and text of s.15; and
. the meaning and purpose of associated Charter rights and freedoms.

We argue that the character and larger objects of the Charter, the historical origins and text of s.

116



15, the status, history and text of s. 15, and the meaning and purpose of associated constitutional
rights, including s. 36 of the Constitution and ss. 7 and 28 of the Charter, al point to the conclusion
that akey purpose of s. 15isto assist disadvantaged groups in overcoming inequality of conditions.
Moreover, this has been recognized by the Supreme Court of Canada. In Andrews, Wilson J. said,
“[Section] 15 is designed to protect those groups who suffer socia, political and legal disadvantage

in our society.”“ This sentiment was subsequently adopted by a unanimous Supreme Court in Turpin.*

Further, the Charter was introduced within a historical and philosophical context of broad public
consensus that the federal government, as well as provincial governments, have an obligation to
provide socia programs to promote the equality and well-being of disadvantaged Canadians and regions.

What are the legal foundations for a reading of women's rights under s. 15 of the Charter that drawsin
international treaty commitments? Courts have held that domestic statutes should, whenever possible,
be interpreted so as to be consistent with provisions of international instruments to which Canadais
bound. Thisis on the assumption that Parliament and legislatures intend to legislate in conformity

with them. The Supreme Court of Canada has held that this principle also applies to the interpretation
of the Charter. In the case of Saight Communications, Dickson C.J. speaking for the mgjority said:

The content of Canada's international human rights obligations is, in my view, an
important indicia of the meaning of “full benefit of the Charter's protection.” | believe
that the Charter should generaly be presumed to provide protection at least as great as
that afforded by smilar provisonsininternationa human rights documentswhich Canada
has ratified.*

The facts of Saight provide an indication of the difference that it can make when Charter rights are
interpreted in light of Canada's human rights treaty commitments. The case of Saight concerned a
wrongful dismissal under the Canada Labour Code. The adjudicator ordered the employer to give the
employee aletter of recommendation attesting to the employee's positive record and acknowledging that
the termination had been held to be unjust. In addition, by order of the adjudicator, the employer was
precluded from responding to a request for information about the employee except by sending the letter

of recommendation. The employer appealed, arguing that these orders constituted an infringement of s.
2(b) of the Charter that guarantees freedom of expression. The Supreme Court of Canada granted that the
employer's freedom of expression had been infringed, but upheld the adjudicator's orders on the basis

that they were ajustifiable limit under s. 1 of the Charter.

One step inthe s. 1 analysis consists of balancing the harmful effects of the challenged measure
against the importance of the objective of the measure. In the course of concluding that the
deleterious effects of the arbitrator's orders were not so great as to outweigh the importance of their
objective, the mgority in Saight referred to Canada's obligations under the ICESCR, in particular to
Canada's commitment to protect the right to work. Speaking for the majority, Dickson C.J. said:

Especidly in light of Canadas ratification of the International Covenant on Economic,
Socia and Culturd Rights ... and commitment therein to protect, inter alia, the right to
work initsvarious dimensonsfound in Article 6 of thet treaty, it cannot be doubted that
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the objective in this case is a very important one.*?
Dickson C.J. said further that:

... Canadds international human rights obligations should inform not only the
interpretation of the content of the rights guaranteed by the Charter but also the
interpretation of what can congtitute pressing and substantia s. 1 objectives which may
justify restrictions on those rights. Furthermore, for purposes of this ... inquiry, the
fact that a value has the status of an international human right, either in customary
internationa law or under atreaty to which Canadais a State Party, should generdly be
indicative of a high degree of importance attached to that objective. Thisis consistent
with the importance that this Court has placed on the protection of employees as a
vulnerable group in the society.*

Thus, Saight stands for the proposition that Canada's international human rights obligations may have
two roles to play as aids to the interpretation of Charter rights. First, they are relevant to defining

the content of Charter rights. Second, they may be useful in defining the scope of the limits that can
be imposed upon them under s. 1 of the Charter. More particularly, the fact that a value has the status
of an international human right is to be taken as indicative of a high degree of importance attached to
that objective, in the context of s. 1 analysis.

In another case, R v. Brydges,* the Supreme Court of Canada relied on an international treaty
commitment under the ICCPR to interpret the Charter right to instruct and retain counsel as including
the right to be informed of the existence and availability of duty counsel and legal aid plans. Thisis
consistent with the principle that treaty commitments may supply content for Charter rights, which are
expressed in relatively open-textured language.*

However, it is apparent that the rationale for applying international human rights normsis not
restricted to the presumption of consistency between a State Party's legidation and its treaty
commitments. The rationale is broader than this. As Matthew Craven has noted: “It isclear ... that the
Canadian courts do not take cognizance of international standards merely on the basis of the
presumption that Parliament intended to legidate in conformity with its international obligations. ...
Rather, it appears that reference is made to international human rights standards in general because,

in the words of Dickson C.J., they reflect the values and principles that underlie the Charter

itself.” 4’

In another case, Reference Re Public Service Employee Relations Act,*® Dickson C.J. acknowledged, even
more generaly, the international human rights norms as part of the Charter's interpretive backdrop.
He said:

A body of tredties ... and customary normsnow congtitutes an internationa law of human
rightsunder which thenationsof theworld have undertaken to adhereto the standardsand
principles necessary for ensuring freedom, dignity and social justice for their citizens.
The Charter conforms to the spirit of this contemporary international human rights
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movement, and it incorporates many of the policies and prescriptions of the various
internationa documents pertaining to human rights. The various sources of internationa
human rights law — declarations, covenants, conventions, and quasi-judicid decisonsof
international tribunals, customary norms — must, in my opinion, be relevant and
persuasive sources for interpretation of the Charter's provisions.*

International human rights norms were a principa source of inspiration for the Charter. Anne Bayevsky
explains.

[the legidative history of the Charter] contains frequent references to human rights
law. Throughout the period from 1968 to 1982 when the Charter was being drafted, the
proliferation of internationa normswas digested by Canadian congtitutiona framers. ...
From the outset of the federal government's concerted efforts in 1968 to realize a
congtitutional Bill of Rights the architects were conscious of international human rights
norms.>

Similarly, John Claydon states that:

Canadasinternational human rights obligations served as not only the necessary and
pervasivecontext inwhichthe Charter of Rightswasintroduced and adopted, but a'sothe
direct inspiration for amendments designed to strengthen the human rights protection
provided.*

And Lynn Smith and William Black state that “s. 15 is a primary vehicle for implementing Canada's
obligations under those [international] instruments.” 2

In many domestic and international contexts Canadian government officials have represented the
Charter asimplementing Canada's international human rights obligations. In 1983 the federa
government presented a paper to a Federal-Provincia-Territorial Ministerial Conference on Human
Rights, which states:

[1]t isno coincidence that the Charter happensto satisfy most of Canada's human rights
obligations pursuant to the International Covenant on Civil and Political Rights, and
many of those assumed under other international human rights instruments, since it was
framed in light of their requirements. ... At an early point in the deliberations of the
Specia Joint Committee, the then Federal Minister of Justice, the Honourable Jean
Chrétien, affirmed that “the rights that we have agreed upon in international agreements
should be reflected in the laws or the Charter of Rights that we have in Canada.”*

In February 1990, the Canadian delegation that appeared before the CEDAW Committee concerning the
Second Report of Canada, Convention on the Elimination of All Forms of Discrimination Against Women,
told the Committee that “the Charter was an important means of implementing the Convention in
Canada.”>
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It is clear from this history and from pronouncements by the Supreme Court of Canada that Charter
equality rights should be interpreted in light of their larger socia context and goals, including the
goa of realizing Canada's human rights treaty obligations, with aview to giving life to Canada's
equality commitments, not trivializing or circumventing them.

The BIA Violates Women's Equality Rights under the Charter

When interpretation of s. 15 isinformed by Canada's treaty obligations to take appropriate measures
to realize the right to an adequate standard of living and Canada's compendious commitments to
equality for women, it is unreasonable to understand s. 15 as conferring on women anything less than:

. aright to adequate social programs and services for women in need;
. aright to be equal beneficiaries of all social and economic policies; and
. aright to economic policies that will promote women's equality.

In turn, this interpretation of s. 15 must be understood to impose a positive obligation on all levels

of government to provide adequate social programs and services, and to prefer economic policies that
will promote social and economic equality for women. On this substantive interpretation of s. 15, the
BIA constitutes an equality rights violation because it alows the federal government to wash its
hands of responsibility for the adequacy of socia assistance programs and related services. Seenin
the larger frame of global restructuring, the BIA is also an element of macro-economic policy that
hurts women.

It should be acknowledged that the Supreme Court of Canada has not yet considered the question of
whether s. 15 imposes positive obligations on governments to tax and spend in ways that will reduce
disparities between women and men. Nor has the Court considered whether the Charter imposes an
obligation on governments to maintain adequate social programs. It istime that s. 15 jurisprudence
recognized more explicitly than it hasin the past that the norm of equality has a bottom, and that
women have aright to share equally in al of the society's material resources.

However, it is not necessary to break this new jurisprudential ground in order to establish that the
BlA isaviolation of women's Charter equality rights. The BIA is so egregious that it does not stand up
to even arelatively narrow form of s. 15 scrutiny.

Even on its face, the BIA is blatantly discriminatory® in its treatment of Canada's poorest Canadians.
The affected interests — entitlements to social assistance — go to the very core of human needs for
survival and well-being. With one hand, the BIA expressy reconfirms national standards for health
care. With the other hand, the BIA virtually wipes out national standards for socia assistance.
Moreover, it is not just coincidental that health care standards are retained while social assistance
standards are abandoned.

The BIA isrooted in prejudicial attitudes about the worth of single mothers and poor people generally.
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One need only recall the prevalence of negative stereotyping of welfare recipients as unworthy, lazy,
and the author of their own misfortunes, to derive a sense of why it is that Parliament felt safein
singling out welfare recipients for prejudicia treatment.>® On 17 February 1997, Edward Greenspon of
The Globe and Mail offered this observation about public opinion:

Whereas a generation ago, Canadians blamed society at large for the plight of the poor,
today they are morelikely to blamethe poor. No longer are single mothers automaticaly
viewed asvictims, people are much moreindined today to question why thewomen dlowed
themselves to get pregnant.®

The same negative images of welfare recipients that are likely to lead to provincial governments
favouring health care and post-secondary education over social assistance programs also underlie the
federal government's decisions to defend health care standards and forego social assistance
standards. People in need of social assistance are a stigmatized minority group, an easy target for the
deficit-cutting agenda because they are unpopular and relatively lacking in political power.?® In this
regard, the comment of Parrett J. of the British Columbia Court of Appeal in the case of Federated
Anti-Poverty Groups of B.C. v. British Columbia (A.G.)* is apt. In the course of rejecting a Crown
motion to strike a s. 15 challenge brought by the Federated Anti-Poverty Groups, Parrett J. said that
“recipients of public assistance generally lack substantial political influence, they comprise "those
groups in society to whose needs and wishes elected officials have no apparent interest in

attending.”

The preferential treatment that the BIA accords to health care recipients over social assistance
recipients results in afunding framework that, under well-established principles of equality rights
analysis, isdiscriminatory. It is discriminatory in two senses of the term. First, stigmatizing

attitudes about the beneficiaries underlie the removal of protective conditions for social assistance
programs. Second, the BIA is discriminatory in that it is underinclusive; that is, it provides

protections for one group while withholding them from another equally deserving group. Canadian courts
have recognized that underinclusiveness in a legidative scheme of protections or benefits can
constitute discrimination. The Ontario Court of Appeal held in the case of Haig™ that the exclusion of
gays and leshians from the protection of a human rights statute is aviolation of s. 15 of the Charter,
which results from underinclusiveness. The denia of protective conditions to social assistance
recipients under the BIA is very like the denia of statutory human rights protections to gays and
leshians under human rights legidation. Thus, the holding in Haig strongly supports the claim that

the BIAisaviolation of s. 15.

The Supreme Court of Canada has also recognized that discrimination may arise through
underinclusiveness, and has granted remedies that have the effect of extending a benefit schemeto a
wrongfully excluded group. For example, in the case of Tétreault-Gadoury v. Canada (Employment and
Immigration Commission),® an exclusion based on age was found to contravene the Unemployment
Insurance Act. The effect of the declaratory order of the Court was to extend benefits to previously
excluded claimants over the age of 65. Thereis no principled basis for thinking that the equality

rights issues raised by the exclusion of poor women and social assistance programs from the equal
protection of national standards should be accorded any less constitutional importance that the
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wrongful exclusion of a group from human rights legidation or unemployment insurance.

However, the claim that the BIA is discriminatory does not hinge exclusively on the fact that health
care conditions are retained while socia assistance conditions are abandoned.®® The BIA is
discriminatory in that it targets social assistance recipients for negative treatment, as compared

with the treatment of the public at large. The fact that conditions for health care have been preserved
lends support to this argument, but even absent this comparison, the BIA should be understood to be
discriminatory because it targets disadvantaged groups in the society, not only by removing conditions
for social assistance, but also by reducing federal government contributions for social assistance
funding, and liberating provinces to spend on more popular priorities.

The claim that the BIA is discriminatory must meet the objection that the challenged treatment, no
matter how offensive it may be, is not “based on personal characteristics.” However, it is clear that
the impact of the BIA falls on poor people, a great many of whom are single mothers with dependent
children. The BIA is harmful to women in that it undermines their material security and equality
interests. It also has the potential to reinforce negative images of poor women as sexually
irresponsible and politically expendable. Further, notwithstanding certain difficulties that some
judges are having in actually implementing adverse effects analysis, there is no question that

equality rights jurisprudence dictates that the central focus of s. 15 analysis must be on adverse
effects.

For women, poverty and lack of economic autonomy are personal characteristics of the group in the same
way that vulnerability to pregnancy discrimination and vulnerability to harassment are

characteristics of the group; that is, they are key indicators of the group's inequality and obstacles

to the achievement of equality. The Supreme Court of Canada has recognized the connection between
gender and materia inequality. In Moge v. Moge, a case arising under the spousal maintenance
provisions of the Divorce Act, L'Heureux-Dubé J., speaking for the majority said, “In Canada, the
feminization of poverty is an entrenched social phenomenon.”®

Any analysis of the BIA must take into account the intersection of adverse effects based on poverty,
receipt of social assistance, gender, and the status of being a single mother, as well as race and
disability. Courts have aso specifically addressed the question of whether poverty is a personal
characteristic for purposes of s. 15 analysis, and found that it is.

In the case of Dartmouth/Halifax County Regional Housing Authority v. Sparks,® the Nova Scotia Court
of Appea struck down provisions of the Residential Tenancies Act which excluded public housing
tenants from the security of tenure afforded to other rentersin the province. The appellant, Ms.

Sparks, was a Black, single mother on social assistance. As atenant of public housing, she could be
evicted on one month's notice, without cause. Had she been a private sector tenant, she would have been
entitled, by law, to security of tenure, meaning that she could not have been evicted except by order

of ajudge, based on default of specified obligations under the Act.

Initialy, the Nova Scotia Supreme Court rejected Ms. Sparks's s. 15 challenge, saying that “[the
appellant] would have to show that the legidlation somehow exempted blacks, women, and recipients of
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socia assistance from the protection of the statute by singling out a characteristic of being a black,
female social assistance recipient.”®

Reversing the lower court, the Nova Scotia Court of Appeal found that the effect of denying security of
tenure to public housing tenantsis to discriminate against public housing tenants as a group, on the
basis of race, sex, and income. In reaching its decision that public housing tenants are an analogous
group for purposes of s. 15 anaysis, the Court found that low income is a characteristic shared by al
residents of public housing, and that poverty is a condition experienced more frequently by Blacks,
women, in particular single mothers, as well as by senior citizens. The Court said at 233-34:

Low income, in most cases verging on or below poverty, is undeniably a characteristic
shared by all residents of public housing; the principle criteria of eigibility for
public housing areto have alow incomeand have aneed for better housing. Poverty is, in
addition, a condition more frequently experienced by members of the three groups
identified by the appellant. The evidence before us supports this.

Singlemothersarenow knownto bethegroup in society most likely to experience poverty
in the extreme. It is by virtue of being a single mother that this poverty is likely to
affect the members of this group. This is no less a personal characteristic of such
individual s than non-citizenship was in Andrews. To find otherwise would strain the
interpretation of “persona characteristic” unduly.

Smilarly, senior citizens that are in public housing are there because they quaify by
reason of their low-incomesand need for better housing. Asageneral proposition, persons
who qualify for public housing are the economically disadvantaged and are so
disadvantaged because of their age and correspondingly low incomes (seniors) or families
with low-incomes, amgjority of whom are disadvantaged because they are snglefemae
parentson socid assstance, many of whom areblack. The public housing tenantsgroup as
awhole is historically disadvantaged as a result of the combined effect of severa
personal characteristicslisted in s. 15(1). As aresult, they are a group analogous to
those persons or groups specificaly referred to by the characteristics set out in s.
15(1) of the Charter being characteristics that are most commonly the subject of
discrimination.

Following the Court of Appeal ruling in Sparks, the Nova Scotia Supreme Court ruled in the case of R. v.
Rehberg® that legidation that disentitles women who cohabit with men from receiving welfare has a
discriminatory effect on single mothers, contrary to s. 15 of the Charter. In reaching this conclusion

the Court adopted an approach to s. 15 which was informed by a recognition that poverty and gender are
importantly connected. The Court stated at 361:

| note that the Court in Sparks had no difficulty in finding that single mothers are a
“group” in society most likely to experience poverty in the extreme, and that poverty is
likely to be a personal characteristic of a single mother. | have no difficulty reaching
the same conclusion from the evidence before me.
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We are therefore faced with a situation where the regulations specifically authorized
under the Act provide that aspecia group, “single parents otherwise digible for family
benefits’, can be determined indligible to receive these benefitsif they contravene the
man in the house rule, however it is applied. Moreover, this“group” is overwhemingly
femae single mothers who are, with their children, agroup in society “most likely to
experience poverty intheextreme”. | find in these circumstances, aswasfound in Soarks,
that poverty is likely a persona characteristic of this group, and in this instance
poverty is analogous to the listed grounds in s. 15. As well, of course, the group
encompasses alisted ground, “sex”, asit ismogt likely that members of this group are
femae.

In another case, Schaff v. R.,% the Tax Court also found that poverty is a personal characteristic that
can form the basis of discrimination. The appellant, a single mother living in poverty argued that s.
56(1)(b) of the Income Tax Act violated her rights under ss. 7 and 15 of the Charter because it required
her to include in any computation of her income the child support payments she received. Although the
Court did not find a violation of the Charter, it nonetheless found that the appellant was a member of a
disadvantaged group that is entitled to Charter protection. The Court said at 158:

The appellant, in my opinion, is part of a“discrete and insular minority” worthy of
protection under s. 15 of the Charter. More specifically, poverty is a personal
characteristic that can form the basis of discrimination.

And further at 158:

In my opinion, the appellant isworthy of protection under s. 15 of the Charter in so far
as poor, female, single custodia parents have historically suffered socia, political
and legal disadvantage.

Similarly, the Alberta Court of Queen's Bench ruled in the case of M.(RH.) v. H.(SS)% that alaw

requiring corroboration of an unmarried mother's evidence discriminated on the basis of gender and
marital status. In the course of reaching this conclusion, the Court made reference to the likelihood
that single mothers would be poor. The Judge stated at 341:

Although | haveaready found s. 19(1) to bediscriminatory for the abovereasons, | make
the following additional comments on the matter of what is now referred to as the
feminization of poverty. ...

... | have no difficulty finding that single mothers are more likely to suffer the effects
of poverty. ... Inmy view, this ssimply is another route through which discrimination
against single mothers is established.

The recognition that the Charter should provide protection in cases involving the intersection of
poverty, receipt of social assistance, gender, and the status of being a single mother, resonates with
holdings of the Supreme Court of Canada recognizing that vulnerability to harassment and pregnancy-
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related discrimination are forms of sex discrimination to which human rights protections apply.

Conclusion

It might be argued that the BIA is not subject to the Charter because it is budgetary legidation
arising from economic realities and difficult legislative choices with which courts should not
interfere. However, the Charter does not exempt any class of legidation from the requirement of
conforming with s. 15.

An overwhelming majority of the Supreme Court of Canada has held that no legidation isimmune from s.
15 review.” Courts have also recognized that s. 15 is an all-encompassing right to freedom from
discrimination which governs all legidative action.”

It isnotable that s. 32 (1) of the Charter is very broad in its wording, making it clear that the
Charter appliesto al federal and provincia government legidation. It states:

(8 The Charter appliesto the Parliament and government of Canada in respect of all
matters within the authority of Parliament including all matters relating to the Y ukon
Territory and Northwest Territories; and

(b) to the legidature and government of each province in respect of all matters within
the authority of the legisature of each province.

In addition to applying the Charter to income tax legislation, the Supreme Court of Canada has also
applied it to legislation governing benefits such as unemployment insurance.”” The Court has also been
willing to order remedies with financial implications that are potentially substantial.” Thus, even

on existing case law, an argument that the BIA isimmune from Charter review is not sustainable.

In acourt of law it might be argued that the infringements of equality rights occasioned by the BIA are
justified, pursuant to s. 1 of the Charter. However, it iswell established that government bears the
burden of showing that the rights violation is demonstrably justified. As Wilson J. recognized in
Andrews, it isfitting that this burden be onerous. She said: “Given that s. 15 is designed to protect
those groups who suffer social, political, and legal disadvantage in our society, the burden resting

on government to justify the ... discrimination against such groups is appropriately an onerous one.” ™

The government must show the legidation addresses a pressing and substantial objective, that thereis
arationa connection between the legidative objective and the rights violation, that the challenged
legidation impairs’™ the guaranteed right as little as possible, and that there is overall

proportionality between the harmful effects of the legidation and importance of the objective.”® This
onerous burden, the federal government cannot discharge. The aspirations of provincial governments
for increased autonomy can be respected. However, this does not justify cutting women and other
vulnerable groups adrift in the way that the BIA does, wiping out protections and supports for socia
assistance programs and related services.
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We conclude that the BIA contravenes Canada’s treaty obligations under the CEDAW and the ICESCR, and
violates women's Charter equality rights. The BIA should be rejected by Canadians, and the CHST should
be revisited by governments as an urgent priority.
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because of pregnancy is sex discrimination, notwithstanding that there is no comparator group.

#11992] 3S.C.R. 813 at 853.

5 (1992), 112 N.S.R. (2d) 389 (N.S.S.C.) [hereinafter Sparks (N.SS.C.)]; (1993), 101 D.L.R. (4th) 224, 119 N.SRR. (2d) 91, 30
R.P.R. (2d) 146 (N.SCA.).

% Sparks (N.SS.C.), ibid. at 402.

67 (1994), 111 D.L.R. 4th 336 (N.S.S.C.).

% (1993), 18 C.R.R. (2d) 143 (T.C.C.).

% (1994), 121 D.L.R. (4th) 335, 26 Alta. L.R. (3d) 91.

7 Symesv. Canada [1993] 4 S.C.R. 695, 1 C.T.C. 40, 19 C.R.R. (2d) 1, 110 D.L.R. (4th) 470, [1994] W.D.F.L. 171; Thibaudeau v.

Canada (M.N.R), [1995] 2 S.C.R. 627 at 675-76, [1995] W.D.F.L. 957, [1995] 1 C.T.C. 382, 95 D.T.C. 5273, 12 RF.L. (4th) 1, 124
D.L.R. (4th) 449, 182 N.R. 1, 29 C.R.R. (2d) 1.
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" Reference Re An Act to Amend the Education Act (1986), 53 O.R. (2d) 513, 25 D.L.R. (4th) 1, 13 OAC 241, 23 C.R.R. 193 (C.A.)
Robins J.A. dissenting on other points. In turn, the opinion of Robins J.A. was cited with approval by the Supreme Court of Canada

in Andrews, supra note 39 at 171. Regarding the scope of s. 15, the Court said, “In our view, s. 15 read as a whole constitutes a
compendious expression of a positive right to equality in both the substance and administration of the law. Itisan all-

encompassing right governing all legidative action.”

"2 See for example Tétreault-Gadoury v. Canada, supra note 62, and Schachter, supra note 62.

"3 See, for example, Guérin v. Canada, [1984] 2 S.C.R. 335, 13 D.L.R. (4th) 321 (S.C.C.); Prosper v. R [1994] 3 S.C.R. 236, 118
D.L.R. (4th), 154 (S.C.C.); R v. Askov, [1990] 2 S.C.R. 1199, 75 O.R. (2d) 673, 74 D.L.R. (4th) 355, 113 N.R. 241, 42 O.A.C. 81,
59 C.C.C. (3d) 449, 79 C.R. (3d) 273,49 C.R.R. 1.

™ Andrews, supra note 39 at 154 per Wilson J.

" |n some cases, the Supreme Court of Canada has indicated that a degree of deference to the legidature may be warranted in

ng the minimal impairment branch of the s. 1 test, where difficult economic questions are concerned. However, thereisa

strong argument that a deferential approach should not be applied where the concerns of vulnerable groups are at stake.

" R. v. Oakes, [1986] 1 S.C.R. 103 at 136, 26 D.L.R. (4th) 200, 65 N.R. 87, 14 O.A.C. 335, 24 C.C.C. (3d) 321, 50 C.R. (3d) 1, 19
C.R.R. 308. See a'so Benner v. Canada (Secretary of Sate), [1997] 1 S.C.R. 358, 143 D.L.R. (3d) 577.

132



