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BACKGROUND

In 1965, Canada and the United States agreed upon the establishment, operation and maintenance of a torpedo test
range at Nanoose Bay in the Strait of Georgia, to be more formally known as the Canadian Forces Maritime
Experimental and Test Ranges (CFMETR).(1) The land for the base at Nanoose Bay had been expropriated by the
federal government in 1951. The foreshore was transferred to Canada by British Columbia in 1988, for military use
over a period of 60 years.(2)

In 1984, the Supreme Court of Canada found that several straits on the west coast of British Columbia, including the
Strait of Georgia, had been included in the pre-Confederation boundaries of British Columbia. Therefore, the Province
of British Columbia still had ownership of the seabed of the Strait, notwithstanding an earlier Supreme Court of Canada
decision that the boundaries of British Columbia, with respect to the territorial sea, ended at the low water mark.

On 5 September 1989, the federal and provincial governments signed a ten-year "licence of occupation™ under the
British Columbia Land Act. In May 1997, the British Columbia government gave notice that it would terminate the
licence, because it was not satisfied with the progress of Canada-U.S. negotiations on the Pacific Salmon Treaty.(3)
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Discussions with the federal government followed, but these appear to have collapsed in mid-May 1999. On 14 May
1999, the government of Canada announced that it had begun the process of expropriating the seabed at CFMETR.

The Minister of National Defence explained the expropriation as follows:

The Government of Canada cannot permit itself to be put in breach of its international obligations. As such | have
reluctantly asked the Minister of Public Works and Government Services to initiate the process of expropriation [to
ensure that there is no disruption of operations when the current licence expires on September 4, 1999]. | have done this
because CFMETR is important to the national security of Canada, significant to the economic well-being of the local
communities in the Nanaimo area, and essential to Canada’s ability to fulfil our defence commitments at home and
abroad.(4)

The Notice of Intention to Expropriate says simply that the lands are required "for a purpose related to the safety and
security of Canada or of a state allied or associated with Canada and it would not be in the public interest further to
indicate that purpose.”(5)

British Columbia responded by condemning “the first hostile expropriation of provincial land by Ottawa in recent
history."(6)

OWNERSHIP OF THE SEABED

In 1967, the Supreme Court of Canada considered a reference to determine whether the seabed within the three-mile
limit of the west coast territorial sea, and the associated mineral resources, were owned by the Province of British
Columbia or Canada.(7) Although the case dealt specifically with the British Columbia offshore, it is widely
acknowledged to have established the precedent for the ownership of offshore resources on both coasts. The Supreme
Court held that Canada had both jurisdiction over and property rights in the territorial sea, from the low-water mark of
the province to the territorial boundary recognized by international law.(8)

The Supreme Court found that the pre-Confederation colonies had never gained sovereignty over, or property rights in,
the territorial sea. The territorial sea had therefore been outside the boundaries of British Columbia at Confederation,
and those boundaries had not been extended since. Canada was the sovereign state having the rights over the offshore
recognized by international law, such as the 1958 Geneva Convention.

In 1984, a more specific question was placed before the Supreme Court in Re Strait of Georgia.(9) Without challenging
the general principle set forth in Offshore Minerals, British Columbia claimed that the historical documentation
surrounding the establishment of the province proved that certain bodies of water, and the seabed beneath them, had in
fact been within the boundaries of the province at Confederation, and were therefore still the property of the province.
The question put to the Supreme Court of Canada was:

Avre the lands or any part or parts thereof including the mineral and other natural resources of the seabed and subsoil,
covered by the waters of the Strait of Juan de Fuca, the Strait of Georgia (sometimes called the Gulf of Georgia),
Johnstone Strait and Queen Charlotte Strait (bounded on the south by the international boundary between Canada and
the United States of America, on the west by a line from Tatoosh Island lighthouse to Bonilla Point reference mark and
on the north by a straight line drawn across Queen Charlotte Strait from Greeting Point on Nigei Island to McEwan
Point on Bramham Island) the property of the Queen in Right of the Province of British Columbia?(10)

Dickson J. summarized the issue before the court:

In the 1967 Off-shore Reference this court applied the reasoning in Keyn [an 1876 British case standing for the
proposition that the realm of England extended only to the low-water mark, and all beyond was the high seas] to the
territorial sea surrounding British Columbia. It held that though immediately prior to Confederation this three-mile strip
might well have been "British territory,” the Imperial Parliament had done nothing to extend the boundaries of British
Columbia to include this strip, and therefore the normal assumptions should prevail, namely, that the territory of the
colony just prior to Confederation ended at the low-water mark...

In order to succeed in the present Reference, therefore, British Columbia must demonstrate that prior to Confederation
either the lands and waters in question were "within the realm" as the term is used in The Queen v. Keyn or else that by
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some overt act Britain incorporated them into the territory of the Colony of British Columbia so as to displace the
"normal assumption” cited in the 1967 Offshore Reference...

If [British Columbia] cannot make good on either claim, then the lands and waters were not within the province at
Confederation, the United Kingdom retained them between 1871 and the period (1919-1931) during which Canada
acquired sovereign status and succeeded to the rights of the United Kingdom.(11)

The Supreme Court found that the historical documentation, and in particular the 1866 Imperial Act for the Union of the
Colony of Vancouver Island with the Colony of British Columbia had incorporated the straits in question within the
boundaries of the colony of British Columbia, and that they therefore continued to be within the boundaries of the
Province of British Columbia after Confederation. The western boundary of first the colony and then the Province of
British Columbia was the "Pacific Ocean," meaning the open Pacific, “thus making the western boundary of the United
Colony the coastline formed by the several islands off the coast of British Columbia, including Vancouver Island."(12)
The straits at issue were within the boundaries of British Columbia, and therefore the seabed and subsoil of those straits
were the property of the province.

THE TREATIES

The original treaty establishing CFMETR(13) provided that the United States would be responsible for the supply,
installation and maintenance of the technical equipment required for the operation of the new torpedo testing range. It
also provided that the United States would retain ownership of all removable property it brought into or purchased in
Canada and placed on the site, including structures that could be readily dismantled. The agreement was for a ten-year
period, but was then to remain in force until it was terminated by mutual agreement or by either party’s giving 12
months’ written notice to the other.

Although the agreement continued until terminated, it was renewed by an exchange of notes in 1976(14) because the
United States wished to update existing range equipment and to install an advanced underwater acoustic measurement
system at Jarvis Inlet. Renewing the treaty at that time allowed the parties to make the necessary minor changes to the
annex. In 1986, the treaty was again renewed for ten years, by an exchange of notes, to allow for long-term planning
and commitment of resources.(15) In 1996, no renewal took place because of Canada’s requirement for an
environmental clause to be added. In March 1998, however, the United States accepted a text proposed by Canada for
the incorporation of environmental protocols that would be referenced by the international agreement.(16)

Press reports suggest that the value of the equipment involved in the torpedo testing facility is considerable:

The B.C. lease on the sea floor beneath Nanoose Bay on Vancouver Island allows the testing facility to deploy 30
underwater arrays -- metal towers measuring about 15 metres in height, each with four three-metre-long arms equipped
with sophisticated hydrophones.

These arrays track submarine torpedoes, and monitor the movements of vessels. Canadian military aircraft and
helicopters involved in marine defence manoeuvres also use the Nanoose range.(17)

The B.C. lease does not include the federally owned onshore facilities or actual waters at the Nanoose testing range.
But the ocean floor is studded with $100 million worth of test equipment, and cutting off use of the sea-bed would
seriously interfere with the naval operations.(18)

THE LICENCE OF OCCUPATION

In 1989, the federal and provincial government signed a "licence of occupation™ under the provincial Land Act.(19)
Although the Land Act defines "Crown land" as "land, whether or not it is covered by water," the federal-provincial
agreement is clearly based on precedents that involved land, rather than a seabed. For example, it provides for written
notice to be given to the licensee by "posting the same in a conspicuous place on the Land."

Article 6 of the agreement allows the province to cancel the licence of occupation on 90 days’ written notice, in certain
circumstances, which include:
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6.01(a) the Owner [the province] requires the Land for his own use or in his sole discretion considers that it is in the
public interest to cancel the rights herein granted, in whole or in part...

(c) the Owner, in his sole discretion, considers that it is no longer necessary for the Licensee to use the Land for
purposes permitted therein.

This provincial discretion to cancel is so broad that it is difficult to know how it would be interpreted. The
Backgrounder to the press release from the Premier’s office announcing the cancellation of the lease on 23 May
1999(20) refers to the fact that the agreement “provides for cancellation at the sole discretion of the Province of British
Columbia when the Province considers that it is no longer necessary for the licensee to use the seabed.” Arguably, it is
inappropriate for a provincial government to decide unilaterally that the federal government no longer needs a seabed
supporting defence structures crucial to an international treaty obligation.

The Backgrounder also clearly states that "British Columbia is cancelling the Licence of Occupation for the Nanoose
torpedo range in response to the American failure to cooperate with Canadians over West Coast fishing issues.” This
suggests that the province is taking over the responsibility for defining the "public interest” in matters of fisheries and
defence policy.

In August 1997, the Government of Canada initiated a court challenge in the Superior Court of British Columbia to
prevent an early termination of the agreement with the Government of British Columbia. Canada argued that:

e the Province’s right to cancel the Licence when it “considers that it is within the public interest™ to do so does
not extend to public interest matters within the expertise and exclusive authority of Canada, including
Fisheries, Foreign Affairs and Defence;

e there was an implied term in the agreement that the Province would exercise its contractual rights in good
faith; and

e that no Party, acting reasonably and in good faith, could have concluded that it was in the public interest to
cancel the Licence.

By the spring of 1999, with the natural expiration of the licence of occupation only six months away, it was evident that
its cancellation, and the subsequent court case, were increasingly irrelevant to the final outcome of the issue. On 5 May
1999, the negotiators for the two parties signed a "without prejudice” document called Points of Principle,(21) which
commenced:

The following represent the best efforts of the two negotiators to arrive at points of principle concerning an amended
licence of occupation for the Whiskey Golf Test Range.

The negotiators will recommend an amended licence based on these principles. It is recognized that certain policy
issues have yet to be resolved before either party commits to enter into an amended licence arrangement.

The term of the amended agreement shall be 40 years (30 additional years).

2. The fees for the additional 30 years shall be based on an annual payment of $4 million; plus a one-time payment of
$5 million as an adjustment for the 89-99 period, payable on the date of signing of this amended licence...

Point 7 provided that "an environmental schedule ... will include a provision confirming that no nuclear warheads will
be present at any time within the licence area.”

The Department of National Defence claims that negotiations reached an impasse by 10 May 1999, after the
government of British Columbia introduced "fisheries issues unrelated to the operations of CFMETR."(22) On the
other hand, British Columbia’s Minister of Intergovernmental Relations claimed that the negotiations collapsed because
the federal government "backed away" from the Points of Principle, and "wouldn’t prohibit nuclear warheads."(23)
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In any case, on 21 May 1999 the Minister of Public Works and Government Services issued a Notice of
Intention to Expropriate on behalf of Canada. On 13 September 1999, after a summer of contentious public
hearings on the issue, the same Minister confirmed the expropriation, offering less than $2 million
compensation instead of the total of $125 million compensation referred to in the Points of Principle. British
Columbia has launched a constitutional challenge against the expropriation.(24)

EXPROPRIATION OF THE SEABED

Generally speaking, the federal government can expropriate provincially owned property, provided it does so for a
valid federal purpose. Peter Hogg notes that "federal legislative power will extend to bind the Crown in right of a
province, and there have been cases in which the federal Parliament has validly expropriated provincial Crown
property,”(25) and refers to several cases where this proposition has been upheld.

It should be noted, however, that the courts are inclined to place strict limitations upon the federal power of
expropriation. Two of the cases cited by Professor Hogg are railway cases from the first quarter of the century. The
third, Re Exported Natural Gas Tax, dealt with the taxation of provincial property, rather than its expropriation. The
question of the federal expropriating power was raised during argument, however, and the majority of the court held
that the federal power to expropriate provincial property extended only to "the property absolutely essential to the
Dominion undertaking":

One has to bear in mind, however, in dealing with the arrogation of property rights by federal authority in the exercise
of some right, that, whatever the terminology may be, it is only such part of the property right and such extent of the
taking of that right, as may be tied inherently and of necessity to the exercise of the authority in question by the federal
level of government that the Constitution will permit.(26)

On the other hand, international defence treaties would seem to be at the very core of federal jurisdiction and in Re
Strait of Georgia the Supreme Court of Canada took pains to point out that the provincial powers of ownership of the
seabed are limited:

It is important to note that the question raised in this reference is not concerned with legislative jurisdiction nor with
political or economic considerations. No question arises as to the power of Parliament to legislate in relation to matters
within its exclusive legislative jurisdiction as, for example, control over shipping, navigation, trade and commerce,
customs, fisheries and defence. The sole question here is the matter of proprietorship in lands.(27) [italics added]

Perhaps the only safe conclusion to be drawn with respect to the intended expropriation of the CFMETR seabed is that
such action appears both legally justifiable and politically controversial.

APPENDICES
1. Map
2. The Licence
3. Points of Principle
4. Statement of Claim
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Licepnsme commits an apt of bankruptey, betcpmps
ingolvent or is petiticned intg binkruptcy op
veluntarily enters lnte an arrangemsat with hie
creditors,

LB} the Cwner discovers that the Licensae eithar im
his application for this license or otherwise
has, in the opinion of the Owner, nisreprepentad
or withhalé sny fart materisl to the applicaeien,

s Owner may on 90 days writtsn notiss ts the Licenses,
m2iegl this license snd the rights herein grantaed,

A.04) Thirty days after the expization 9r cancellatlon of
© this license, afy Improvements cr fidtures thak wemain
urranovad from the Land shall be absolutely forfeiteg
to and bacoma the property of the dwner and the Owoer
may remocve them from the Land and the Licarsee shall,
on decmand, compansate the Owner for all gosts insurred

by the Owmer respecilny their remeval,

.05 The Livenses shall nst be emtitled to sny compensation
whether for dameges or otherwiss, in réspect of a
cansellation of this license by ths Owner under this
Articls, '
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Where parvice of & neticw or & document i Tyguirsd
under thiv lirenze, the notlce or mecurent shall be in
writing and shall be doemed s haye bean aerved LF
delivezed to, o if ment by prepaid registered mail
ediressed o, the Owner and. the Licensee at the

. sddressay specified for each om the tirst page of thig

G2}

vl

S 1R,

license, and where sarvice ig by regisztered mail the
notice or documsnt BRell be conclugively desmed to
have been served on the sighth day nfter itz depceit
in a Cangda Poot office at any Flaece in Canada.

Either party may, by notice in wileiny o the other,
specify another sddress for sezviss of actices under
this license and whera ancther addraps 1s Apeciried
under the pection, noticas shall be talied to thar
address in accordance with Shiz Articlae.-

Notwithstanding section 7.01, any written nctice to be
Jerved or given by the Owner to the Licersse under
thisz liconae sghall ba sffactivaly given or served by
posting tha game in a epngpicuous Pimce an tha Land,

¥III = pMigcellansous

Ng terme, condition, sovenant or gthegp provisicn hezein
Bhall bs conaidered to have bean waived by tha GQwner
unless guch waiver is axpreseed in writing the
Cwrer, Any such waiver .of Any term; copditionm,
covenant or other provision harein chali per  be
canstrued as or constitute & walver of any further or
sther breach of the game or any other tern, 2ghdition,
covendnt, or osther provision and the consent or
appzcval af the gwner to any arct By the Llicanzes
requiring the consent er approval of the Dwnesr to any
6t by the Ligenser requizing the congent or approval
of the Owner shall not be considored &0 walve oc
rander uphacessary rush cengents or AFFTOVALE t0 dny
subsequant similar art by ths Licsnate,

No rawedy confurzed upon mr Tesarved ta the Owner is
Bxclusive of any other remedy herain grp provided by

,Law, But such remedy shall be cumulacive and shall be

in adélrlon 0 any othex remedy horein or hersafter
wxioting st law, in eguity, ox by etatuta,
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B.03) this licenes ik subject ko

- {a} all subzisting GYrants or righkts of ARy pevson
mady or acquired under the Coal Aet, Forpar At
Mineral Tanpure Ack Minini TPlacerT Act,
Petrclaun Bnd Haturay Gas AGE, a%!e » Water
ACE Or Wildlife Act, or any extenplom or Tenewal

o th4 " same WReTher ®r not the Licenaee hay
acturl notice of therm, . :

(B} any price dispositions made PUrFRANt to tha Land
Ast, AND T

{e) the exceptions and resecvaciong of rights,
intarests, privileges and titles referred to in
section {7 of the Laod act.

‘2.04)  The Licensas Scknowledges and agryes with the Owner
that .

fa) .n{ interference wit: the rights of tha Licensss
Ridnr this license by virtus of the exercies er
operation of tha rights, Frivilages or intarests
descrited in gectiop 5.03 shall not eomgtituts g
breack of the Ouner's ehligations neroynder amd
the Lissnses relossas and discharges the Owner
from and agednss ey claim for losg or damage
arising direstly or indirectly out pf any euch
ipterferonce,

(5} all rosts and @xpenses, direct ar indirece, thas
azise oyt of any inserferencs By the Licanzen
with the cights, privileges and intersgts
described in gection 3.03 shall be borne solaly
by the Licensee,

tcl he mhall spt commence of maintain preceedings
undar seiztion 60 of the Land Ast in regpect of
any interference with Tie Tights  hereundes
arising  direstly or indirectly out of +he
sxarcinm or operaticn of the righte, privileges
o7 interests described in seswion B.03, axp

(41 all schedulex refarrod to in thia license form an
intwgral pazt of thip licensa.
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This license shall
exclugive possessisn of the Lend, end th

grant licrenags to aothers to uwe +he Land,

purposs other than that permitted hazwin,
the grunt doss not makarially affect the

not  antitle the Licemses ta

8 Swhnar moy
far  any
8% Iong ea
sxercise of

the Licenase's zights hareunder,

The guestion of

“whether a grant materially affects the exereise of the

Licenssa's rights hermunder shall be detg

rmined by the

& 0E)

M|

Owner in his sole discretisn.

The terms and provisicne of thia license sirall extend
to, be hinding uwpon and enure to the bepefit of the
parties hereto and their sucesssars. - .

Tima is of the essenpe in this egreemont,

frticie IX - Interpzetation

RO

rouzd

1533}

fe.d)

In this licenss, wunless the context otherwise
requires, the singular includes the plurel and the
masculine  in¢lodes the feninine gender and a
eorporation.

The captione and hesdirgs conkained in this license
are for convenlepce only and are not to be conatrued
as defining or in any way limiting the szops or intent
of the provisions herein.

Where 1n txis licensa thera i & reforence to an
anactment of the Frovince of Jritish Columbia or of
Canada, that refarence phall include a refersnce to

- Emy Aubdeguent snactment of like sffect, and unlees

the context otherwise raguires, all statutes referrad
£4 herein are enactments of the Provisce of britigh
Columbia. -

If any section of this licenss or any part of &
aaction is found to bes illegal & ynenforceabls, that
part or section, a¥ the case may bae, shall ke
consldersd separate and severabls and the zemaining
partg or zertions, as the case may be, shall not be
affocted Lhereby and shall be esnforcesbls to the
fullest wxtent perplitted by laow.
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IN WITNEES WREREOP, the parties have sxecuted this
ieanes am of the day and year First above vritten,

TCNED on bmhelf of Ber Majesty )
Wueen in Right of the )
“roviace of Britich Columbia by )
» duly authorited represcnzative’
in the presence of: ;
-_’.-' L

et )
) ]

i

3 atesy TRAt
Victoria, B.cC.

JLGHED, SEALED AND DELIVERED on)
aonalf of Her Majesty the Queen)
© Right of Canada in the 1

napaence of: ]

oaasgd Atmn ey }

a 7 } Dirgetor Genaral

co ) Proferties and Urilitimes

Dapartrment of National Cefence

c/n
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Intergovernmental
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Foints of Principle
Without Prejudice

The following represent the best efforts of the tag negatiators to
arrve at poinis of principle concering an amended liceace of
cocupation for the Whiskey Golf Test Range.

The negotiators will recemmend an amended licente based on
these piingples. |bis recognized that certain policy issues have yet
to be resoived before either parly commits to enter into an amended
licence arrangemant.

1. The term of the amended agreement shall ba 40 years {30
additional ysars).

2. The feas for the additional 30 years shall be based on an annual
paymett of 54 millien; plus a ane-time payment of $5 million as an
adjustment for the 88-66 pericd, payatle on the date of signing of
thig amandad licence.

2. The annyzl fee shall be adjusted each 5 years beginnirg in 2004
by & fagts équal to the chandge in the Gl over the preceding 5
years unless the parties agree that extenuating circumstances or
amendments to #a licence warrant a different adjustment

4. An amegnging provision will pravide for amendments to e ligence
including any toundary adjustments that rmay be required for
operatiohal of technologicsl reasong or b address local izsues
witich may anise Al amendments witl be By mutal sareemeant.

5. The boundary wil be adjusted at the SW corner to remove
approximately &% of the area frorm the licenee, DND agrees that
sirrface use of an additonal 5% of the area will be ynrestricted for
the general pubic.

£. The province will consutt with OND oricer te 2pproving any other
uze of the zeabed m the ares of the licance i deteming the impact
on DWO's permitted use. In addition, tha peowince will consalt with
DND concerning possible seabed uzes in the ares located within a
k. strip adjacert to the northern boondary o the kence area
which. due to ngige soourrence, might materially impact the
permitted use within the licénce area,

7. An emviraament schedube, zlong the nes of Annex A ko these
principles, will B includad in the lieence and will inslude & provision
confirming that nd muslear warheads will be present at any time
within thie ience area. In addition, unforeseen envirenmental issues
that arige from time to tire might feguire amesdment to the
schedule,

8. A Dispute Resolution process will be established to address
differences between the parties arising from #6 and #7 above

2. Emergency rasponse plans and related publi: information will b=
published and distnbuted m the nearby setiled arsas.

Lagreemenzhing
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Intersosermmenial Relaticn, Sunncse Bay Expropriation EVREIL a0 0 PRS0 0% B G T TS A P

o May 1885

ENVIRONMENTAL PRINCIPLES TO BE
INCLUDED IN A "WHISKEY GOLF" LICENSE

The Governments of Canada and Eritish Columbia agree to adopt
responsible envirgnmental stewandship Standardized procadures to
ENSUTE prevention. respanse to and mitigation of environmantg|
darnage will be adopted. This will intluge development of guidelines
for exergising associated responss teams in verious related
ECENAriog

Sufficignt sorbant material shall bz available w prevent essspe of
any spillad fuel or petroteum produdts.

Pregiucts used for cleaning of vessels and other eguinment shall be
emarenmentatly fiendly.

All reasnrable effort must be mage to minimize the lnss or eseape of
debris fram operations in the area. A record of debris is to be kept
and be avaitable for inspecticn.

Manitaring of the sedimants an the oszan foor shall be conductsd in
the first year and every third year thereaRer to assess whether an
contarmingnts from operations i the area are reaching unacoeptagle
levals {nonsistant with standards et by Canada or by Britizh
Colurmbia) If results afer threa series of monitoring {after year
seven) ndizale levels are not changing and standzrds are being
met, menitaring, can be extandad 13 overy sight years.

Use of explasives is to be restricted unless authonzed by permit
irom the Department of Fisheries and Ocsans

Prior in use of suomér, a visval survey of the area 13 to be camied cut
bo detect if any whales are prasent. If whalss are detected, no sonar
BCtivity i2 ta oocUr wilkin 4,000 yards [two nautical milgs).

In addition t the above suggested conditions . the lisense should
state that the actuat area covered by the license ¢an be restricted to
lands under ihe $e below the fow chart datum.

=Gi

“Tap -Lopiright Rimar +Privacy GOWERMRMENT

OF BAITISH TOLUKMERS

2ot2 S350 00 AM




Ilergavernmenial Relanons: Manoose Bay Eapropmation

| of &

Nanoose Bay
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» Expropriation Act
Public Hearng Fules

GSEANMENT OF BRITISK SOLLUMEE

intergovornmental
Relations

BRITISH COLUMBIA KAS LAUNCHED A
CONSTITUTIONAL CHALLENGE AGAINST
THE NANDOSE EXPROFPRIATION INB.C.
SUPREME CQURT:

WRIT FILED SEPTEMBER 3, 1899
STATEMENT OF CLAIM FILED OC

1988

The Plzintiffs claim is for g declaration that a purponad expropriaticn
of 1ands belonging to the Province of British Columbia withen the
Strait of Geargia in the ares known as Canadian Forpes Maritme
and Experimental Test Fange near Nanoose, British Colurnbia,
would be constitutionaly invalid pursuant to the Cacstibation of
Canada and, in carticylar, for the following orders:

TOBER 8,

I. (2) A declaration that it is a requirement of the Constitution
of Canada thar legislation passed by Parfiament or the
Legislatures must be sufficiently definite and precise so as
to indicate: s subject matter and so be artributable 10 3
matter for which Pagliament or the Logislatures bave been
empawared under the Constitution to make [aws,

{b) A declaration that the Fxpropriation Act, R.5.C. 1985 ¢
E-21 is inconsiseent with that requirement and, therafore, of
ne fores and effect pursuant to s, 52 of the Constitition Act,
1952

3. {a) A declaration that it is 2 requirement of the Constiturion
of Canada that the federal govemment may only expropriats
property where that part of the property riche taken and such
sxgent of the taking of the right is tied inherently und of
nesessity to thar exercise of the constilutional authority in
relation to which Parliament has been cmpowered 1o make
lawss.

(b} A declaration that the Expropriation Act, RS.C. 1085 ¢,
E-21 is inconsistang with that requirement and. therefore, of
ne foree and effect pursuant ta 5. 32 of the Constintion Act,
1482,

L2

(@) A declarasion that it is o requirement of the Constitution
of Canada that lands and public property belonging Lo tha
provinces niay not be expropriated by the [ederal
gavernment except in accordance with a law enacted:

1. specifically to implemene the authority expressly
referred to an s, 117 of the Constitntion Act, 1867, 10
assume provincial lands or public property required
for fortifications or defence of the country, or

. under 5, 91 of the Constilution Act. 1867, specifically

hEp e w manoose.gov. el heliena e hin|
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Intgrzovermagntal Relations: Manoose Buy Exproneiation

for that purpose and the takdng of the provincial lands
or public property is absolutcly essential to the
carrving out of the matter for which Parliament has
been empowoersd to make that law,

(k) A declararion that the Expeopriation Act, R.8.€. 1985 ¢
E-21 is invonsistent with that requirement and, therefore,
invatid or inapplicable and ol no force and effect so far as it
purports to authorize the expropriarion of provincial lands or
public property.

(e} In the aiternative. if the Expropriztion Act R.S.C 1985 e
E-21 iz consistent with that requirement, a declaration that
the purported expropriation of those lands (the "lapds") in
the vicmity of Nagoose Bay comprising the Canadian
Forces dMaritime Experimental and Test Range referred to in
a MNotiee o Expropriate picsuant 1o s. 5 of the Expropriation
Act published in the Canada Garzette oo May 22, 1499, and
filed in the Land Title Offces in Victora and Kew
Westminster is not absolmely necessary for the purpose of
national defense,

td} A declaration than, since the expropriation of those lands
Iz nor abgolutely necessary, the Expropration Act, R.8.C.
1985 ¢. E-2t is constitutionaily invalid or inapplicable in the
circumstances of this case,

4. A declaralion that, notwithstanding the Lxpropristion Act,
FLE.C. 1983 c. E-21. the purported expropriation of these
lands is of no foree and eftiect and the title to the land (s, and
always has been, absolutely vested in the Crown in Right of
the Province of Brtish Columbia,

5. An order for reasonable corapensution from the Cronsn in
Right of Canada for its use of these lands.

&. Such further orders as the Court may deem meet and just.

7. An nrder for costs,

DATED September 3, 1609

[t s twewiw. nanoose.aov. he.caschallenee_hum)

STATEMENT OF CLAIM FILED OCTCBER 8§,
1999

Form 12 (Rule 2001])

NO. ASEZ3ST
VANCOUVER REGISTRY

IN THE SUPREME COURT OF BRITISH COLUMBIA
EETWEEN:
ATTORNEY GENERAL OF BRITISH COLUMBIA

[22060 §.47 AM
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PLAINTIFF
AND:

HER MAJESTY THE QUEEN IN RIGHT OF CANADA,
ATTORNEY GENERAL OF CANADA and
THE MINISTER GF PUBLIC WDRSKS: AND GOVERNMENT
SERVIC

DEFENDANTS
STATEMENT OF CLAIM

1. The Plzintif is Her Majesty's Attorney General for the Province of
British Columbia (tha "Province”) and has the regulation and candUgt
of all htigation for of against the govemment of the Province or a
Miristry of that gaverement.

2. The Defendant is Her Majesty's Attorney General for Canada
("Canada") and has the regulaion and codduct of &t litigation far o
against the government of Canada or a department of that
JOVErnmEnt.

3. The Defendant, Minister of Public Works ard Govarnment
Services. is the statutory deciston maker for Canada in matters
sunducted under the Expropriation Axt B.5.C. 1985 . E-21 {the
"Expropriation et").

4. The seabed and subscil, including the mineral and ather natural
resources. within and under the waters of the Strait of Gagrges,
inciuding tha farethore and lands underlying an area known as the
Canadian Forces Mariime and Experimental Test Range
(hereinafter "CEMETR™ in the vicihity of Ballenas islands to
Entrance Island near Manoose, in the Provinee of British Cofurati,
an area of approxicnately 22,560 hectares {the "Provincial lands") is
lang and public property of and beionging ko the Province within fhe
meaning of 5. 108 of the Constitution Act, 1287, and under the
Provinge's legislative and regulatory authority undsr s, 32(5) of the
Constitution Act, 1857

5. Prowingial propn'etorshif uf these lands was confirmed on &
refarence to B.C. Gourt of Appeal and the Supremsa Court of Canada
in 1964, AGE.C. v. AG. Canada (the Geongia Sirait Reference).

8. O or about May 21, 1899, the Defendant Ministst. acting an
behalf uf Canada, purparted to issue & Motice of Imention Lo
Exprapriate these Provincial lands underying CFMETR, which
Matice was issued pursirant 1o the Expropriation Act.

. On or about June 25, 1999, the Defendant Minister issusd &
Corrected Notice of Intentian 1o Expropriate purzuant t subsections
6 and &{2) of the Expropriation Ast revising the map deseription of
the area i3 be exprophated.

&. On or about Septambar 13, 1999, the Minister of Pyblic Werks
and Govemment Services, on behali of the Federat Government,
filed & Notice of Confirmation of Expropriation fursuant to section
1113) of the Expropriation Act for an amended area totaling
approximately 21,703 hactares.

4. Tne Plainkiff claims fhat the puported exproprigtion of theze
Provincial lands by Canada was done impraperly and without
constitutional authority.

10, The Notice of Infention 0 Expropriate specified that theze
Provincial lands imvalved:

"...afe required by Her Majesty the Queen i dght of
Canada for 3 purpose related 13 the safety or security

Fofa LH2280 847 A%
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af Canada or of 3 state alied or associated with
Canada and i would not be in the pubilis interest
further to indicate that purpose”

and, pursuant ta section 5(3) of the Expropniation Act, no further
pUrposs was indicated.

11, The Provingial lands and waters 2smprising the CEMETR base
at Manoose Bay have been operated by Canada a3 3 mnge for the
testing of Mrpedoes and undemvater sonar devices since
approximately 1965,

12. Since 1985, through an exchange of = series of diplomatic noles,
Canada ard the United States have shared the apemtional
responzibilies for CFMETR. The last Exchanga of Motes occurred
in 1386 for 2 ten year perod, and has not been reewsd. Upon
non-renetvad, the ficense to the LS. Navy continued in force om 3
vear to pear basis.

13. Canada did not seek the consent of B.C. in entering int any of
the Exghange of Motes.

14 The United States Nawy is the primary user of the facility, and
5ineE: 1965 has been responsible for approximately 0% of the
torpedo testing.

15 Canada's use of the fagility has been, and continues [ be, less
than 10% in terms of range hours.

16. The Manoose Bay site of CFMETR offers convenience ang an
£Conomic advantage 1o the United Statas Mawvy, and also o the
Canadian Navy, ovar other ocean sites in that the seabed is
relatively fial with a soft surfacs, which allows for ease of recavery of
ﬂ;eg turpedas, but the particular site is not nevessary for the security
of Carada.

17, The Plaintiff further says that the CFMETR basa is not required
for the purposes of Fodifications or the Dafencs of Canada within
the meaning of 5. 117 of the Constitution Act. 1887

18. The Plainliff further saye that the CFMETR site is not reguired fac
the safety o security of Canada or of 3 state allied or associated
with Canada within the meaning of s. 5(2) of the Exprmpnation Act,
but ratha;simply offers an econamic agdvantage to Canada over
other sites.

19. The United States Navy has available to it other apprapriate
sites within LS. waters to conduct these operations, but prefers the
CFMETR site for economic reasans,

20. The Plaritf savs that the Constitusen of Canada. and in
particular 5. 109 thersof, and tha Teems of Union, 1571, guaranteed
ber the Prevnce of British Columbia its continuad ownership of its
lands except 23 ctherwise provided in the Constitution Aet, 1867,

21. The Plamtiff claims that his exproprisfion is not athermse
authorized by the Constitition Act, 1867

22. Tha Plainti#f claims that the Exprepriation Actis oot legisiation
pagsad pursuant to 5. 117 of the Constitution Act, 1867, and
thergfure cannot be the legislative basis for the exerase of any
purported right of Canada t¢ assume any lznds which are the
property of the Province for iadification or defence of the country.

23. The Plaintiff claims that the Expropriation Adt is not fegislation
paseed pursuant & 5. 9147) of the Constitution Act, 1367,

24, In the alt=tnative, the Plaintiff claims that the Expropriation Act i
uncenstitutionally vague in that it &ls to be sufficiently definite and
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grecise 30 2§ to ndicate its subject matter, and so dass not provide
the zuthorty for Parliament to git in the czee of this expropriation
and, therefare, this expropriation 1s of ne farce and effect.

25, The Pagiament of Canada has not passed zny constitutionally
Ez;lﬂ IEejg islation gaverning the se of the Provincial lands underying
F.

26 The Plainiff further claims that the Expropriation At is overly
broad ana so inconsistent with the requirements of the Constitution
Act, 1887, insofar as it purports to apply to expropriation of lands
which are net rsquired of nacessity or tied inhierantly to the exertise
of valid federal legislative authority. The said Agt would purpon 1o
apply 1> the expropriation of lands which would be desired by the
fedaral government mesely as a matter of economic advantage. But
would not be requirad of aacessity, in the sourse of otherwisa valig
federal activities, or would not be tied inherenfiy 1o those ofhenvise
valid federal activities.

27. The Plaintiff clzims that federal expropriston of the Provingial
Iand_ls 15 not necessary where a License of Gesupation is readily
availablg,

28. The Plaintiff further claima that, on the Facts of this caze, the

fedderal expropriation of the Provinciat lands at Manoose Bay was nok

Eequlred because a2 License of Occu patien was readity availabte to
anada.

2%. On or about May 5, 19349, negotiamrs for Bditish Columbia and
Qanada had reached an agreement in principie &n 4 sabsfactory
Licanse of Occupation csnceming the Provincial lands.

3. In the absence of a valid 2nd subsisting License of Cocupation,
Canatiy has cccupied and vsad the Pravinctal iands without
compansation being paid to the Province for the use ¢f these lands.

31. The Plaintit funther claims that the unilateral degision of Canada
0 coMmence expropration proceedings rathar than centinue with
neqotiations is contrary to the constitutional conventions and the
principles of federalism contained within the Constilution of Canada.

WHEREFCRE the Plgintif claims:

A, A declaration that the purportsd expropriation of the lands at
CFMETR is constitutionally invalid pursuant to the
Constitution of Canada.

B. gl #, declaration that it is. a requirement of the Constitufron of
anzada that legistation passed by Padiament or the
Lesislatures must be sufficiently definite and precise s¢ 25 fo
ingdicats its subject matter and so be attributable o a mater
for which Parliamant of the Lagisiatures have been
gmpuwered under the Constitution to make laws.

{ii] A declaration thai tha Exproprigtfon Act, is inconssent
with that requiremient and, thersfore, of no force and effect
pursuant to 5. 32 of the Constitution Act, 1982,

€. {j) Adeclaration that it 15 & requirernent of the Constitution of
anada tat tha federal gevernment may only exproprisie
property whaera that part of the propery right taken and such
extent of the Faking of the right 15 tied inharently and of
necessity to that exercise of the constitional autharity in
relation to which Paclisment has been empowered ty make
|wrs.

(it} A& daclaraton that the Expropriation Sct, is ingonsistent
with that sequirement and, therefore, of ne foree and effect
purzuant to 5 52 of the Constitution Act, 1982,

hetpzrwww nangase.gov, beozichallenze.html
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D. (iy A declaration that it is a requirement of the Constitution of
Canada that lands and pubiic property belonging to the
provinces may net be expropriated by the federat governmant
excapt in ageordance with a law enacted:

{1) Spacrfically © implemant the uthority expressly
refemed W in & 117 of e Consitution Ack, 1857, 4@
assume provincial lands or public property requined for
fartfication or defence of the cauniry, or

{2) under 5. 91 of the Canstitution Act, 1867,
specifically for that parpase and the taking of the
provincial lands or public property is absolutely
essential o the camyng out of the matter for which
Parliament has been empowered (o make that iaw.

{in] A declaration that the Expropriation Act, is incongistent
with that requirernent and, therafone, invalid or inapplicable
and of no force and effact so far &8 it purports o authocize the
expropriation of grovingial lands or public propery.

{iii) In e altemative, ifthe Expropriation Act, iz consistent
with that requirement, 3 dectaration that the pumorted
expropriation of thase lands (the "Provincial lands") in the
vicinity of Nanaose Bay comprising the Canadian Farces
Marttime Experimental and Test Range refemed to in 2 Notice
to Expropriate pursuant 13 5. S of the Expropristion Act
published in the Canada Gazette on May 22, 1999, and fled
in the: Land Tite Offiszs in Vickoria and Mew Westminster i3
not absolutely necassary for the purpose of national defence.

{y A declaration that, since the exproprigtion of those lands
i5 not absolutely necessary, the Expropriation Act, is
constitutionally invafid oo napplicable in the circumstances. of
this case.

E. A declaraion that, notwithstanding the Expropration Act, the
urported expropriaion of these Pravingial lands 15 of no
oree and effect and the tite to those Prowincial lands is, and
alwapys has been. absolutely vested in the Crown in right of
the Frovince of British Columbia.

F. An order for ressonzble compensation frorm the Crawn in
Right of Canada for its use of these lands,

3. Such further order as the Court may deem meast and jusk
H. An ander for cn-sns_
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