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The Honourable Peter Milliken
The Speaker

House of Commons

Ottawa ON K1A 0A6

Dear Mr. Milliken:

Pursuant to section 39 of the Access to Information Act, I have the honour to submit to Parliament a special report
entitled Report Cards 2007-2008 and Systemic Issues Affecting Access to Information in Canada.

This report, which covers my first full year as Information Commissioner, reflects the introduction of a new process
for establishing the report cards of institutional performance in responding to requests for access to information. I am
confident that this new process will prove its usefulness to Parliament in helping to increase the transparency and
accountability of Canada’s public institutions.

Yours sincerely,

Robert Marleau
Information Commissioner of Canada
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MESSAGE FROM THE COMMISSIONER

This special report on the performance of federal institu-
tions under the Access to Information Act (the Act) covers my
first full year as Information Commissioner. It also intro-
duces important changes to OIC’s report cards process.

Shortly after taking office, through discussions with
members of the access to information community, I came
to realize that this process - as useful as it was - could
be improved by providing the whole picture of institutional
compliance while reflecting efforts by institutions to
improve their performance. More importantly, it could
shed light on contextual factors affecting the capacity of
institutions to fulfill their obligations under the Act, and
help to identify system-wide issues beyond the control of
any given institution.

Consequently, I have introduced an enhanced assessment
framework which allows us to examine such issues while
uncovering best practices which would deserve to be more
widely replicated. We focused our efforts this year on
analyzing factors that create delays across the system, such
as the rising number of consultation requests, the use of
lengthy extensions and multi-layered approval processes.

As Information Commissioner, I am often asked about my
views on the state of the access to information regime and
on ways to improve it. Although I would caution readers
that this year’s assessment does not constitute a scientific
audit, I do believe that its results provide a grim picture
of the federal government’s access to information regime.

The most significant and wide-reaching finding attests
to the fact that the 30-day period intended by Parliament
to be the norm in responding to information requests is
the exception. The prevalence of extensions and consulta-
tion requests has significantly slowed down the treatment
of requests, to the point that some institutions take an
average of 120 days to respond to requesters. This is
unacceptable.

Our assessment identified significant information man-
agement challenges which greatly influence the capacity
of institutions to provide complete, accurate and timely
responses to information requests. It has also confirmed
important shortcomings with respect to staffing and
training in the area of access to information.

The current context clearly mandates a more sophisticated
compliance model for access to information, which will
include adequate performance incentives. Modernizing the
legislative framework and the administrative process will
not be sufficient. As the report suggests, a stronger regime
requires the will and leadership necessary to guide a cul-
tural change away from a tendency to withhold informa-
tion to a true climate of openness. Government officials
must be empowered and learn to act in the spirit as well as
the letter of the law when it comes to access to information.

It is my hope that the recommendations contained in this
report will generate the kind of action and debate required
to update and strengthen Canada’s access to information
regime, which is so critical to upholding our democratic
way of life.

Robert Marleau
Information Commissioner of Canada
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EXECUTIVE SUMMARY

As part of its mandate to promote open and transparent
government, the Office of the Information Commissioner
of Canada (OIC) reviews selected federal institutions to
assess their compliance with the Access to Information Act
(the Act) and identify any problem areas that should be
corrected.

The Special Report for 2007-2008 reflects the introduction
of a new process for establishing the report cards, which
make them more relevant and useful to Parliament in
increasing accountability and transparency. The enhanced
process provides more information on various contextual
factors that affect the performance of an institution. It also
allows us to examine important system-wide issues which
confront most institutions yet are beyond their immediate
control.

In this report, the OIC makes various recommendations to
the Treasury Board Secretariat (TBS) and to the individual
institutions in order to address these issues.

SYSTEMIC ISSUES

In carrying out its system-wide assessment, the OIC has
identified five closely related areas of concern, namely:
information management, time extensions, consultations,
human resources and training as well as leadership.

Information management

Access to information depends heavily on information
management practices. If institutions cannot effectively
manage their information, they will most likely have diffi-
culty in responding to information requests in a timely,
complete and consistent manner.

Therefore, it is of particular concern that standards for
information management seem to be poorly applied
across the federal government. Outmoded, inconsistent
or inefficient records management practices and systems
tend to slow down the process of finding and retrieving
records. This year’s process also uncovered irregularities
and inconsistencies between the information that institu-
tions provided the OIC and data collected by TBS.

Clearly, the federal government has not succeeded in
addressing the challenge that the modern digital infor-
mation environment presents. There is now an urgent
need for leadership and government-wide action in this
area, including developing and maintaining state of the
art information management practices and resources.

Time extensions

A second area of concern is the use of time extensions when
institutions are unable to fulfill an access to information
request within the statutory 30-day limit.

Contrary to the original intention of the Act, it would
seem that extensions have become the norm rather than
the exception. The OIC’s analysis shows a trend toward
greater use of time extensions and for longer periods of
time. Some of the institutions reviewed this year took an
average of 120 days to respond to requesters.

There is a variety of possible reasons for this trend. Part
of it can be legitimately attributed to the ever-increasing
complexity and interdependency of government work,
which call for more partnerships and consultations. There
could also be underlying challenges - such as a lack of
resources - that make it difficult for institutions to respond
to requests on a timely basis. Finally, it could be the case
that institutions are relying on extensions as a tactic to
avoid a poor performance record as measured by deemed
refusals.
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Also of concern to the OIC is the lack of checks and bal-
ances needed to make sure the system is not being abused
and that all institutions using extensions are doing so
for legitimate and documented reasons. There is currently
lictle guidance on the use of time extensions and their
duration. There are limited powers to enforce the existing
requirements, and there is no sanction provided in the
Act for poor performance.

There is no doubt that more discipline is required on the
use of time extensions. Although irregularities and incon-
sistencies in the data available on extensions do not allow
us to draw any definitive conclusions at this point, the
OIC has sufficient evidence that the use and duration of
time extensions have significantly slowed down the treat-
ment of requests. The OIC will closely monitor the situation
while undertaking a systemic investigation of the use of
extensions across federal institutions.

Consultations

Consultations have now become an issue of concern for
two reasons: first, their increasing volume and impact on
institutions’ workload; second, the delays and resulting
risk management practices.

Because so much of the government’s work today is shared
across several institutions, the sheer number of consulta-
tion requests is rapidly increasing and, therefore, adding
to the workload of institutions. Yet, this burden on insti-
tutions is not currently recognized, measured or appropri-
ately resourced.

Moreover, only the institution subject to the request is cur-
rently accountable for meeting the requirements of the Act.
Other institutions that might be consulted are not held to
any standard. Institutions have therefore adopted practices
in order to manage the risk of long delays resulting from
consultations requests.

The magnitude of consultations requests clearly needs to
be better documented with a view to allocating adequate
resources for this function.

Human resources and training

Because of an acute shortage of experienced personnel in
the area, institutions have had a difficult time attracting
and keeping qualified professionals to manage access to
information operations. They are attempting to cope with
the shortage by hiring consultants - a practice which is
unsustainable over the long term.

As a matter of urgency, the OIC reiterates its recommen-
dation that the federal government set standards for
recruiting access to information specialists and recognize
them as professionals pursuant to a certification process.

It is also worth noting that there is currently no mandatory
staff training on access to information in federal institu-
tions, despite the high payoff in terms of raising awareness
about the Act and improving the processing of access to
information requests.

Therefore, the OIC recommends that the Treasury Board

Secretariat work with the Canada School of Public Service
to develop an integrated learning strategy for all employees
of the public service.

Leadership

Leadership is a crucial factor in determining how well an
institution meets its obligations under the Act. When a
senior manager sends a clear message that access to infor-
mation requests deserve full and efficient co-operation,
performance standards improve. Unfortunately, that lead-
ership currently depends on responsible and committed
managers stepping forward. If these managers move on
to other institutions, there is no guarantee that their

standards will be upheld.

The OIC expects that TBS will fulfill its responsibility and
exercise the high-profile and forceful leadership which is
required in the area of access to information. To this end,
the Office also recommends that TBS review its current
criteria to measure institutional performance.
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INSTITUTIONAL REPORT CARDS

The system-wide issues discussed in this report emerge
from a detailed analysis of the performance of ten federal
institutions covered by the Act. The institutions were
sampled according to specific criteria including: their pre-
vious performance, the number of consultations with
other institutions on access requests, their use of extensions,
the approval process, and good practices.

The assessment framework used for this year’s report has
been expanded to provide a broader picture of institutional
performance. Where appropriate, the report card includes
a description of contextual factors - such as changes in
workload, capacity, process or leadership - which might
have impacted the ability of the institution to fulfill its
obligations under the Act.

Institutions received a score - ranging from one to five
stars - according to their overall performance. For 2007-
2008, the Department of Justice Canada achieved the
best score despite significant challenges, such as a steep
increase in the number of consultation requests from
other departments. This outstanding performance results
from new practices introduced in recent years which have
allowed the department, among other things, to complete
two thirds of the new requests received during the year
within 30 days and to fulfill most extended requests within
90 days. Library and Archives Canada maintained a high
level of performance from the previous review period and
succeeded in responding to roughly three quarters of
requests within 30 days. However, it was determined that
the length of the vast majority of time extensions could
not be justified.

Two institutions had a fair level of compliance in 2007-
2008: the Privy Council Office and Natural Resources
Canada. Although the OIC assessed the performance of the
Privy Council Office’s ATIP Office on many occasions in
the last decade, it is the first time the performance of the
Privy Council Office’s Cabinet Confidences/Counsel was
reviewed. This group is responsible for determining whether
records containing Cabinet confidences should be pro-
tected from disclosure. There is much criticism expressed
by federal institutions about mandatory consultations
with Cabinet Confidences/Counsel and the time it takes
to receive a response. The questionnaire used this year only
provided a glimpse into the consultation process related
to Cabinet confidences. A more precise tool will be devel-
oped for future assessments.

The remaining six institutions performed at a below average
level in 2007-2008 for a variety of reasons. Most institu-
tions struggled due to a significant increase in their work-
load (the number of requests received, the number of
pages reviewed and/or the number of requests for consul-
tation received). Some also made great use of prolonged
time extensions, have convoluted approval processes and
lack expediency in responding to consultation requests.

The Canadian Border Services Agency and Public Works
and Government Services Canada have elaborated and
implemented a three-year improvement plan, which allowed
them to reduce significantly their backlog of requests
during the review period and improve various elements
of their operations.

Health Canada and the Royal Canadian Mounted Police
also put a lot of efforts to reduce their backlog of requests.
However, Health Canada needs to review and streamline
its processing model to avoid additional delays and the
Royal Canadian Mounted Police should enhance its case
management system to monitor more closely all aspects
of its operations.
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The Department of Foreign Affairs and International Trade
Canada’s overall workload significantly increased during
the review period, especially considering the volume of
consultation requests it received from other federal institu-
tions. Due to limited resources, its turnaround time on
consultation requests is on average 75 days. Prolonged con-
sultations are a major concern to the OIC because of their
effects on the access to information system.

Finally, Canada’s mission in Afghanistan and the asso-
ciated complexity of processing records stemming from
an ongoing mission continued to be a challenge for the
Department of National Defence. This situation has led
to an increase in the workload as well as in the use of
time extensions to alleviate this increase, and the creation
of an internal task group to review sensitive information
related to the ongoing mission. Overall, the access process

has been delayed.

OFFICE OF THE INFORMATION
COMMISSIONER COMMITMENTS

In implementing its new report cards process, the OIC has
devised ways to further improve its own work. As a result,
it will review the classification used to describe the outcome
of complaints so that it provides more useful and fairer
information about institutions’ responses. Moreover, by
2009-2010, the Office will implement criteria for measuring
the degree to which institutions are releasing information
in compliance with the Act. It also commits to better inform
federal institutions about the report card process and its
requirements well ahead of time.
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INTRODUCTION

The Office of the Information Commissioner (OIC) helps
to ensure that federal institutions respect the Access to
Information Act (the Act) and make information more readily
available in order to keep the federal government account-
able to Canadians.

The Act gives any Canadian citizen, permanent resident,
individual or incorporated entity present in Canada, the
right to request and receive information that federal insti-
tutions have. This could include documents, pictures, let-
ters, emails and memos. There are some limitations,
however: Cabinet documents; information that could harm
Canada’s security or economy, federal-provincial relations
or international affairs; as well as personal information
about individuals.

Once an institution receives an access to information
request, it must answer within 30 days, or justify a time
extension. For example, the institution might need to
consult with another institution, particularly about records
which might involve Cabinet confidences or about records
that if released, might affect Canada’s international rela-
tions. If it fails to answer within 30 days, or the extended
time, the institution is deemed to have refused to give
access (deemed refusal). In this and other cases where it is
believed that the institution is not complying with the
provisions of the Act, requesters can complain to the OIC.

The Office also conducts annual reviews of samples of
federal institutions to assess their overall compliance with
the Act and identify any problem areas that should be
corrected. A new report cards process with an enhanced
assessment framework was introduced for 2007-2008.

Note:

In addition to the usual data on deemed refusals and time
extensions, the new framework includes contextual factors
such as changes in workload, capacity, process or leader-
ship, which provide a broader picture of institutional
performance. The process has also allowed us to identify
and analyze five issues that impact the ability of most
institutions to fulfill their obligations under the Act. These
system-wide issues are: information management, time
extensions, consultations, human resources and leadership.

Based on a range of specific criteria, we selected a sample
of ten institutions, including: Canada Border Services
Agency; Department of Justice Canada; Department of
National Defence; Foreign Affairs and International Trade;
Health Canada; Library and Archives Canada; Natural
Resources Canada; the Privy Council Office; Public Works
and Government Services Canada; and the Royal Canadian
Mounted Police.

These institutions were asked to complete a questionnaire
about their access to information activities from April 1,
2007 to March 31, 2008." OIC staff met representatives
of each institution to gather qualitative contextual infor-
mation. A copy of each institution’s report card was then
sent to the key access to information officials in that
institution, asking for clarifications where needed and for
an action plan to respond to our recommendations.

1 The questionnaire and the responses provided by all ten federal institutions can be consulted on ling; on the OIC's Web site.
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Chapter three contains the report card for each institu-
tion, along with a discussion of key challenges which have
affected its performance in responding to access requests.
It also includes our recommendations to help the organi-
zation improve its performance as well as the institution’s
response. The analysis of system-wide issues is provided in
Chapter one. While refining our assessment framework,
we also looked for additional ways to improve the report
cards process. Chapter two details our commitments in

this regard.
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SYSTEMIC ISSUES

This chapter brings to light system-wide trends that are
affecting the capacity of institutions to fulfill their obliga-
tions under the Access to Information Act. We describe five
system-wide interconnected issues that emerged from infor-
mation obtained from the institutions selected for this
year’s review: information management, time extensions,
consultations, human resources and training, as well as

leadership.

INFORMATION MANAGEMENT

If institutions are not able to efficiently manage informa-
tion requested under the Act, then it follows that they will
have difficulty in responding to requests in a timely and
complete manner. In fact, we have observed a definite trend
toward an increase in the volume of pages reviewed by
institutions, some of which appears to be the result of poor
information management retaining multiple copies of
electronic mail messages, for example. Poor information
practices such as this increase exponentially the time taken
to complete information requests since each of these mul-
tiple records must be reviewed in the absence of a single,
authoritative archived email.

Note:

There are many similar examples of the challenges the
federal government must confront to adapt its access to
information regime to a dynamic, fast-paced and digital
environment. This regime was shaped in the 1970s and
developed in the 1980s around the realities of the govern-
ment at that time. It has not kept up with dramatic changes
to the context it is required to operate in that were brought
about mainly by advancements in technology, such as
the Internet. Too much continues to be done convention-
ally. Not only does this digital divide affect the delivery
of services and information to requesters, it also has a
tremendous impact on the capacity of federal institutions
to provide complete, accurate and timely responses to
requesters. Outmoded, inconsistent or inefficient records
management practices and systems, for example, slow
down the process of finding and retrieving records and also
puts into question the thoroughness of the search. As one
representative from an institution observed, “the informa-
tion management challenge has not yet been solved.”

On the other hand, work to improve records management
is under way. In 2002, the Access to Information Review
Task Force said that “there cannot be better access to infor-
mation without better information management.” > We
concur but note that seven years later there is an even
more urgent need for leadership and government-wide
action in this area.

2 Access to Information: Making it Work for Canadians, June 2002, p. 5.
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a.

b.

Recommendation 1
That the Treasury Board Secretariat, in collaboration
with the relevant institutions

conduct an assessment of information management
practices in federal institutions;

develop an action plan to address deficiencies in
information management in federal institutions;

measure the federal institutions’ performance on
the use of effective information practices on an
ongoing basis; and

ensure that federal institutions are properly
resourced to develop and sustain effective
information management practices.

Recommendation 2

That the Treasury Board Secretariat develop and
maintain state of the art training on information
management practices and tailor such training to
the needs of the Access to Information regime.

Response to recommendations 1 and 2

The Treasury Board Secretariat acknowledges the
importance of the management of government infor-
mation in its vision statement:

"In the Government of Canada, information is
safeguarded as a public trust and managed as a
strategic asset to maximize its value in the service
of Canadians.”

In 2007, the Secretariat developed the Framework for
the Management of Information in the Government of Canada
to achieve this vision. With the framework as a foun-
dation, the Secretariat launched the Government of
Canada’s Information Management Strategy and
Action Plan in 2008, which identifies a series a specific,
concrete deliverables to be developed each year to
support improved information management across
the Government of Canada.

The Secretariat’s activities in support of the Strategy
and Action Plan include the launch, in June 2008, of
an inventory of initiatives and best practices, as well
as the ongoing development of an Outreach and
Engagement Plan to raise employee awareness of their
information management responsibilities and the
value of information management in improving the
delivery of service in the Government of Canada.
The Secretariat recently completed the Information
Management Competency Standards which will be
published by the Canadian General Standards Board
in the coming months. The Secretariat is working
closely with the Canada School of the Public Service
to develop an action plan to facilitate the Canada
School’s review of information management course
materials to incorporate best practices and emphasize
responsibilities related to access to information and
privacy (ATIP).

In addition, the Secretariat obtains data on informa-
tion management practices within individual depart-
ments through the annual Management Accountability
Framework (MAF) assessment process. The MAF
process is used to monitor departments’ compli-
ance with the Policy on Information Management

and the Directive on Information Management Roles and
Responsibilities. Departments are required to demon-
strate that they have an information management
strategy in place to reduce complexity and duplication,
promote alignment, interoperability and information
sharing, and optimize service delivery within the
organization and across the Government of Canada.
Furthermore, departments need to demonstrate
that they are making progress on the implementation
of that strategy. The Secretariat is developing a roadmap
for MAF that will establish the evolving approach

to measure compliance with the Policy on Information
Management for the next five fiscal years. As we move
forward, an assessment of the progress made by insti-
tutions on the implementation of the Directive on
Recordkeeping, which is currently under development,
will be key for MAF.
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Furthermore, the Secretariat developed an Information
Management Internal Services Profile that will allow
institutions to assess the relative effort required and
their capacity to support information management
as an internal service and will lead to the development
of service standards and key performance indicators
associated with information management as an inter-
nal service. The Secretariat has also initiated the
development of a framework for measuring informa-
tion management performance in departments subject
to the Policy on Information Management, both at the
departmental level and government-wide.

Finally, in the summer of 2008, the Secretariat estab-
lished the Resourcing Working Group. Composed of
Assistant Deputy Ministers, the mandate of the work-
ing group is to explore options, such as reallocation
of funds and establishing shared services, for resourc-
ing ongoing improvement in information manage-
ment capacity across government. An Information
Management Resourcing Framework is currently in
development.

Data gathering for the review period has given rise to
serious concerns about the quality of the information
the OIC obtained from institutions.

The combination of greater emphasis on contextual factors
and our interest in qualitative information, along with
the traditional quantitative data, created challenges for
institutions in responding to the questionnaire and for
us in analyzing the data.

Note:

We recognize that this situation was due in part to relatively
short notice we gave institutions about the type and scope
of information we were gathering. We also recognize that
some institutions were not able to provide this information
without undue interference with their operations. At a
minimum, we were able to obtain similar information to
what is provided annually to the Treasury Board Secretariat’,
but we did uncover irregularities and inconsistencies
between this data and what institutions provided to us,
which is a cause of concern.

We conclude that the data collected by the Treasury Board
Secretariat does not provide an accurate picture of the
performance of institutions and that more and better data
is essential to properly assess individual and systemic
performance.

Recommendation 3

That the Treasury Board Secretariat collects the
following additional annual statistics, starting in
fiscal year 2010-2011:

a. the number of pages reviewed for requests: in
total and on average per request;

b. the number of pages reviewed for incoming
consultations requests: in total and on average
per consultation request;

c. the number of pages disclosed in part or in total;
d. the number of requests completed within statutory
timelines;

e. the average time to complete a request.

3 Treasury Board of Canada, Report on the Access to Information Act, http://www.tbs-sct.gc.ca/tbsf-fsct/350-62-eng.asp
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TIME EXTENSIONS

The review process for 2007-2008 specifically focused
on institutions’ use of time extensions to gather evidence
on the impact it has on delays. Federal institutions must
complete access to information requests within 30 days of
receipt or take a time extension.* This can only be done
if specific conditions described in section 9 of the Act apply
(see box below for more information). The length of these
extensions is not constrained by any statutory limitation.
The only norm is for the extension to be for a “reasonable
period of time.”

Paragraph 9(1)(a) allows an institution to extend
the deadline for responding to an information
request that involves a large volume of records
(or a search through a large volume of records)
such that meeting the 30-day limit would impose
an “undue burden” on the institution’s operations.

Paragraph 9(1)(b) allows an institution to extend
the deadline if consultations that are required in
order to respond to the request cannot be completed
within 30 days.

Paragraph 9(1)(c) allows an institution to extend
the deadline in cases where notice of the request
and of the federal institution’s intent to disclose
information must be given to a third party pur-
suant to section 27.

Note:

A requester unhappy with delays due to time extensions can
complain to the OIC but, beyond that, checks and balances
on the use and length of time extensions are limited and
the compliance model in the Act is weak. Federal institu-
tions are only required by law to notify the Information
Commissioner of any extension beyond 30 days (as per
paragraph 9(2) of the Act). Further, there is no sanction
provided in the Act for failure to provide this notice. As
observed during the review of notices received during
2007-2008, institutions did not consistently comply with
this requirement.

There is also limited guidance on the use of time extensions
and their duration. The TBS Manual indicates that “exten-
sions should be geared to the amount of work required in
processing a request and be for as short a time as possible.” *
Jurisprudence from the Federal Court indicates that the
institutions must state cogent, genuine reasons for the
extension, and for its length.

4/ In terms of the Act, completing an information request means to give written notice to the requester as to whether or not the requested

record will be released in whole or in part, and, if access is to be given, to provide the record in whole or in part.

5" | Treasury\Board Policy Suite/Requests/Extensions, http://www.tbs-sct.gc.ca/pol/doc-eng.aspx?id=13779&section=text#cha14
6 /| Canada (Information'Commissioner) v. Canada (Minister of External Affairs) [1990] 3 F.C. 514, at 526.
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The OIC looked at historical trends in the timeliness of
responses to information requests, bearing in mind the
Act’s intention is that institutions will normally respond
to requests within 30 days. We started with the premise
that extensions should only be required for a small number
of requests and be as short as possible under the circum-
stances. Although we cannot draw firm conclusions from
the data we gathered as to whether extensions were justified
in all cases, our analysis shows a trend toward greater
use of time extensions and for longer periods of time.
This trend is not explained by overall growth in the number
of information requests that occurred during the same
period. We would have hoped to see, at worst, that the
growth in the use of extensions was no greater than growth
in the number of information requests. In fact, we mostly
saw the opposite.

The OIC must be cautious about drawing firm conclusions
on the basis of a three-year set of data drawn from a small
set of institutions. There are also some irregularities and
inconsistencies in the data available on extensions. Our
conversations with individual institutions produced several
plausible explanations for the growing significance of
extensions over the past several years. Nonetheless, we have
gathered sufficient evidence to question whether the
degree to which extensions are being used can be fully
justified under the Act.

For instance, some institutions have made significant gains
in improving their deemed refusal scores, while simulta-
neously making greater use of time extensions. This may of
course be perfectly legitimate. Indeed, some cases of deemed
refusals in previous years might have been due to institu-
tions not taking extensions in circumstances in which it

would have been appropriate to do so. Having said that,
we cannot help but wonder whether the coincidence of
improved deemed refusal scores and increased use of exten-
sions is evidence of institutions focusing more on their
report card scores than on fulfilling the fundamental objec-
tives of the Act. The use of long extensions as an insurance
policy against having requests fall into deemed refusal
status (by being delayed beyond the statutory timelines in
the Act) is a tactic we learned about in our interviews.

The OIC is also concerned that institutions are using
extensions as a way to cope with chronic understaffing
of access to information units and with deficiencies in
records management. As noted earlier, extensions should
be the exception rather than the norm for a unit that is
adequately resourced and has an efficient information
management framework. When one or both of these ele-
ments are not present, and this is often the case, federal
institutions may be tempted to use extensions to help
them manage their workload while at the same time keep-
ing within statutory timelines.

More discipline is required on the use of time extensions.
The OIC will closely monitor the notices institutions
submit to us, comparing them to the number of extensions
they report to the Treasury Board Secretariat as having
taken during the year. We will also undertake a systemic
investigation of the use of extensions across federal
institutions.

There is also a need for better and stronger data on exten-
sions in order to assess whether their use is consistent with
the objectives of the Act.
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Recommendation 4

That the Treasury Board Secretariat clarify the method-
ology for reporting on time extensions and, starting
in 2010-2011, break down the reporting requirements
of extensions into the following categories:

a. number of requests extended pursuant to section 9;

b. for each reason for the extension (searching,
consultations, third party), the length of the
extension:

i. less than 30 days;

ii.  30-60 days;

iii.  61-90 days;

iv.  91-120 days;

v. 121-150 days;

vi. 151-180 days;

vii. 181-210 days;

viii. 211-250 days;

ix. above 250, by units of 50 days.

c. for each reason for the extension (searching,
consultations, third party), the average actual
time it took to receive a response.

CONSULTATIONS

Consultations create challenges for the administration of
the Act. Yet they have not received the special attention they
deserve. The whole question of consultations has largely
flown under the radar as evidenced by the fact that statis-
tics are not collected on the volume of consultation
requests institutions handle each year. Apart from case-
by-case information gathered in complaint investigations
and through this report cards process, there is no data on
how consultation requests are treated by institutions.

Responses to our questionnaire and our interviews with
institutions suggest that there are two aspects of concern
with respect to consultation requests: the first is the volume
and their impact on institutions’ workload; the second is
the delays caused by consultation requests.

The volume and impact of consultations is of particular
interest. The need to consult arises from system-wide
interdependencies between institutions, which are a natural
consequence of the growing connectedness or horizontality
of government operations. It is becoming increasingly rare
for any one particular policy or operational issue and the
documents related to them to be of interest solely to one
federal institution. As a result, consultation requests are
increasing the workload of institutions. For example,
requests for consultation sent to the Department of Foreign
Affairs (DFAIT) represent as much as 58 percent of their
overall workload; for Justice Canada, it is as high as 75 per-
cent. This burden on institutions is not currently recog-
nized, measured or appropriately resourced.
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The second aspect relates to delays resulting from consul-
tations particularly mandatory consultations that create

a noteworthy system-wide bottleneck.” The institution in
receipt of the request remains responsible for completing
the request within the statutory timelines and is dependent
upon the efficiency and goodwill of the consulted institu-
tion. Whenever an institution determines that consultation
is necessary, it will invoke an extension based on an esti-
mate of the time to complete the consultation. Ideally, this
estimate is consensually determined with the consulted
institution. If the time required for consulting is underes-
timated, the responsible institution will very likely find
itself in violation of the statutory timelines. If it is overes-
timated, the request will take longer than necessary. Our
finding, in the case of some institutions, of a sizeable gap
between the length of time claimed for an extension for
the purpose of a consultation and the actual time taken to
get a response from the consulted institution, is troubling
in this regard.

Institutions have developed and adopted various practices
in order to manage the risk of long delays resulting from
consultation requests. For example, an institution might
release the information not subject to consultation and
consider the matter closed.

Note:

There is no shortage of good ideas for institutions to pick
from to improve consultations. We have observed effective
or expeditious consultations where institutions work closer
together. For example, Justice Canada and Library and
Archives Canada use collaborative instruments such as
memoranda of understanding to expedite the processing
of requests subject to consultations. National Defence insti-
tuted a tasking team to concentrate on incoming and
outgoing consultations. Justice Canada also introduced
a fast-track process to respond to low-risk requests for
consultations on solicitor-client privilege.

It stands to reason that, if an institution has to choose
between allocating scarce resources to an information
request for which it is accountable, or handling a consul-
tation request from another institution for which it is not
accountable, the institution is likely to focus on its own
information request in order not to jeopardize its perform-
ance rating. But what is optimal for the institution when
considered in isolation is not necessarily optimal for the
access to information system as a whole. One institution’s
risk management strategy becomes another institution’s
problem, as well as a problem for the information requester.

7  The Treasury Board Secretariat requires all requests involving matters relating to international affairs, defence or national security

(section 15) and matters relating to law enforcement and penal institutions (section 16) to consult'with relevant.institutions. Matters
related to Cabinet confidences (section 69) are also subject to mandatory consultations.
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Recommendation 5
That the Treasury Board Secretariat collects annual

statistics, starting in fiscal year 2010-2011, on consul-

tations pursuant to paragraphs 9(1)(b) and 9(1)(c):

a.

For consultation requests sent to other federal
institutions:

i. number of consultations requests sent;

ii. number of mandatory consultation requests
sent pursuant to:

1) section 15;
2) section 16;
3) section 69;
iii. number of pages sent for review;
iv. average time to receive a response;
1) overall;
2) for mandatory consultations;

For consultation requests received from other
federal institutions:

i. number of consultation requests received;
ii. number of pages reviewed;

iii. average time to respond;

For consultation requests sent to third parties
(pursuant to paragraphs 9(1)(b) and 9(1)(c):

i. number of consultation requests sent;

ii. average time to receive a response.

Response to recommendations 3, 4 and 5

Collection of statistics

Since the coming into force of the Access to Information
Act in 1983, the Treasury Board Secretariat has been
collecting statistical information through institutional
annual reporting, which it then publishes on a yearly
basis in the Info Source Bulletin. More recently, the
Federal Accountability Act broadened the mandate of
the President of the Treasury Board with respect to
statistics. In this regard, the Treasury Board Secretariat
is in the process of reviewing the collection of statistics
to ensure that they are useful and provide a compre-
hensive picture of the government’s access to infor-
mation and privacy (ATIP) program. The Secretariat
is striving to achieve a balanced approach that will
encourage sound practices within institutions to foster
quality and timeliness.

As an initial step in this project, the Secretariat reviewed
provincial and international jurisdictions with similar
access to information and privacy regimes to examine
approaches and the collection of statistical informa-
tion. It was found that the Canadian Government is
at the forefront in the area of reporting on its overall
performance. The Secretariat also consulted the ATIP
community, the Office of the Privacy Commissioner
and your office to determine what data would be most
useful to all parties, while at the same time ensuring
that an undue administrative burden is not placed on
government institutions.
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Next, the expertise of Statistics Canada was sought
to assist in a review of the proposed data collection

and the content of the new statistical reporting forms.

In addition, the Secretariat is chairing a working group
that provides ongoing feedback and will participate
in a pilot project to test the feasibility of the proposed
collection. At this time, the Treasury Board Secretariat
is considering the collection of additional data related
to delays, consultations and extensions, among others.
As next steps, consultations will be undertaken with
software providers to ensure that the proposed col-
lection is achievable. The Secretariat will continue
to consult your office and the Office of the Privacy
Commissioner. It is expected that the collection of
additional statistics will begin in 2010-2011. The
Secretariat will then be in a better position to assess
the compliance of government institutions with the
provisions of the Act and the Regulations.

Extensions

The Secretariat issued additional guidelines on the use
of extensions in September 1999 in its Implementation
Report No. 67. In addition, detailed guidance is pro-
vided in the training session on extensions offered to
the ATIP Community by the Treasury Board Secretariat.
Also, as part of the Policy Suite Renewal initiative, the
Secretariat is in the process of reviewing all guidance
documents. It will further revise the guidance on exten-
sions during that exercise. Moreover, as part of its
project on the collection of statistics, the Secretariat
will develop a user’s guide on the methodology for
reporting all data elements.

Recommendation 6

That the Treasury Board Secretariat, together with
relevant institutions, assess the magnitude of the
consultations between federal institutions including
mandatory consultations pursuant to sections 15, 16
and 69 of the Act, and their impact on the workload
of these institutions with a view to allocate resources
to this function.

Response

It is recognized that the consultative process is an
important part of the work conducted by institu-
tions to respond to requests made under the Access to
Information Act. It is for this reason that the Secretariat
is taking a careful look at including consultations in
its revised statistical requirements. The data will help
identify areas requiring greater attention. Ultimately,

the head of each government institution is responsible
for the administration of the Access to Information Act
within his or her institution.
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HUMAN RESOURCES AND TRAINING

Every institution interviewed for this report referred to
the difficulty of identifying, attracting and retaining staff
qualified to work in access to information units. The gen-
eral view is that demand for access to information staff
far outstrips the supply. As an illustration of the instability
of the access to information workforce, four out of the ten
coordinators working for the institutions reviewed this
year changed during this report cards process.

The human resource shortage has become especially acute
following the proclamation of the Federal Accountability Act,
which created a sudden demand for staff to serve in access
to information units by increasing the number of institu-
tions subject to the Act by 37 percent. More than 250 insti-
tutions are now subject to the Act.

Many access to information coordinators reported that
they are attempting to cope with this problem over the
short term by hiring consultants to deal with especially
time-consuming files and/or to reduce information request
backlogs. While access to information managers observed
that the use of consultants has its place, especially with
respect to highly technical files where outside expertise
may be required, they would prefer not to use consultants
as a means to manage the normal workload. They regard
the practice as unsustainable over the long term, from
the perspectives of both human and financial resource
management. They express concern about the long-term
human resource capacity of their institution, and of the
Government of Canada in general, to meet its obligations
under the Act.

Note:

The need for training access to information staff was a
recurring theme during this year’s report cards process.
Some institutions have put forward initiatives such as
mentoring and coaching programs as well career develop-
ment initiatives. These programs, however, even if they
eventually achieve their goals, will not provide system-wide
relief. We believe the way forward is to set standards for
recruiting access to information specialists and recognize
them as professionals, according to a certification process.
In April 2007, during an appearance before the Standing
Committee on Access to Information, Privacy and Ethics,
the Information Commissioner said:

“If I can just make a parallel here with internal audit,
the Government of Canada, Treasury Board, has set
standards for recruitment of internal auditors. They
set standards for recruitment of financial officers,
and certification is required. I believe the same thing
should apply to ATI coordinators, so that a deputy
minister who gets a report from his coordinator’s office
that says “This has to be divulged” can look at that
report with the same kind of confidence as if he were
getting it from an SFO or from an internal auditor.*”

8 | Evidence before the 39th Parliament, 1st Session, http://www?2.parl.gc.ca/HousePublications/Publication.aspx?Docld=2875419&
Language=E&Mode=1&Par|=39&Ses=1
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A year later, in its Access To Information Request For The
Department Of Foreign Affairs And International Trade Internal
Report Entitled “Afghanistan 2006: Good Governance, Democratic
Development And Human Rights,” the Standing Committee
recommended that the Government provide mandatory
and extensive training to access to information and pri-
vacy coordinators, such as the Information Access and
Protection of Privacy Certificate Program at the University
of Alberta, and be certified pursuant to national standards.’
In its formal response, the Government of Canada indi-
cated that the Treasury Board Secretariat was currently
renewing its curriculum of courses as well as exploring
various training and certification options.

We trust that the Standing Committee will follow up on
its recommendations early in the 40th Parliament. We feel
strongly that training and certification are integral parts
of any solution to the staffing shortage. It is also a major
factor in the retention of qualified people in the access to
information and privacy community in the public service.

Recommendation 7

That the Treasury Board Secretariat, in collaboration
with relevant institutions and agencies, develop and
implement, as a matter of urgency, an integrated human
resources action plan to address the current shortage
of access to information staff.

Recommendation 8

That the Treasury Board Secretariat accelerate its
review, development and implementation of an
extensive training program for access to information
specialists, and establish certification standards for
federal professionals.

Note:

Access to information officials in several institutions
described how their offices had undertaken training pro-
grams to raise awareness among colleagues about the Act
in general and about the role and functions of the access
to information unit. Their general impression is that, by
helping to build understanding of and eliminate miscon-
ceptions about the Act and the methods of the ATI unit,
these training programs have helped improve relations
between the access to information unit and other parts
of the organization and have led to more efficient process-
ing of information requests. One interviewee said that
“these efforts have a high payoff. They reduce considerably
the back-and-forth between the access to information
unit and offices of primary interest.” In this regard, it is
worth noting that there is currently no mandatory staff
training on access to information in federal institutions.

Recommendation 9

That the Treasury Board Secretariat in collaboration
with the Canada School of Public Service and the Office
of the Information Commissioner of Canada develop
an integrated learning strategy for all employees of the
public service.

Treasury Board Secretariat

Response to recommendations 7, 8 and 9

The Treasury Board Secretariat recognizes the impor-
tance of organizing and providing training and devel-
opment opportunities related to the Access to Information
Act. To this end, the Policy on Access to Information
contains a requirement for heads of institutions to
make their employees aware of the policies, procedures
and legal responsibilities under the Act. The Directive
on the Administration of the Access to Information Act will
contain more specific requirements to increase aware-
ness for all employees and to provide opportunities
for officials who have functional responsibility for the
administration of the Act to gain greater knowledge
of the Act.

9 Repport of the Standing Commitee on Access to Information Privacy and Ethics, April 2008, http://www2.parl. gc cal
HousePublications/Publication.aspx?Docld=3369467 &Mode=1&Parl=39&Ses=2&Language=E
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The Secretariat has for several years offered a training
program to meet the specific needs of the ATIP com-
munity, providing on an ongoing basis, free of charge
and in both official languages, sessions on a variety
of ATIP-related topics. The Secretariat’s commitment
to training is evident in its efforts. Since April 1, 2008,
51 sessions have been delivered, with 628 participants
attending. Another 26 sessions are planned for this
fiscal year, and additional sessions may be added
depending on registration. As the common learning
provider to public servants, the Canada School of
Public Service will assume the responsibility of deliver-
ing the ATTP Community training program. In addi-
tion, the Canada School, with the expertise of the
Treasury Board Secretariat, will undertake the devel-
opment of new courses to meet the growing needs
of the ATTP Community.

Further, the Treasury Board Secretariat conducted a
survey of the ATIP community to better understand
the challenges it faces, assess its strengths and identify
its needs. The conclusions drawn from the responses
to the survey provided information that will be crucial
in terms of the continued improvement of training
program and examining how to alleviate difficulties
affecting the community. The Secretariat, in collabo-
ration with CSPS, is also examining broader issues
related to community development, including com-
petency profile development and, in the longer term,
the possible professionalization of all ATIP practi-
tioners within the Government of Canada.

The Canada School and the Treasury Board Secretariat
will undertake further work towards identifying
federal employee learning needs with respect to Access
to Information within the first quarter of the 2009-
2010 fiscal year. This should culminate in the establish-
ment of an integrated learning strategy. A cornerstone
is the Access to Information and Privacy overview
course which is currently under development by the
Canada School with the support of the Secretariat.
The course, which will be piloted during the summer
months, should be available across Canada in both
official languages by September 2009. Also, commenc-
ing 2009/2010 fiscal year, the Canada School will be
reviewing and updating all of its courses which have
components related to Access to Information and
Privacy Acts to ensure they reflect changes brought
to the ATIP legislation, recent jurisprudence as well
as the new policy instruments. Specifically, the Canada
School will be targeting training to ensure a learning
continuum that starts with the Orientation of all new
public servants, and the four mandatory Authority
Delegation Training courses for public service man-
agers. The Canada School maintains attendance
records for all authority delegation training courses
and is in a position to provide statistical information
on the successful completion of the mandatory online
assessment tools that aim at confirming the knowledge
acquisition through this training.

In addition, the Secretariat prepared an introductory
presentation on ATIP for senior officials. The presen-
tation was sent to all Deputy Ministers to assist them
in briefing their Ministers” Offices. The Secretariat
also offers individual briefings on access to information
and privacy to Governor in Council appointees. Finally,
the Secretariat provides strategic advice and support
to the ATIP community by issuing guidance documents
on emerging issues and by holding regular community
meetings. It also offers immediate assistance to ATIP
officials on specific issues through its toll-free number
or by electronic mail.
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Canada School of Public Service

Response to Recommendation 9

The Canada School and the Treasury Board Secretariat
will undertake further work towards identifying fed-
eral employee learning needs with respect to Access to
Information within the first quarter of the 2009-2010
fiscal year. This should culminate in the establishment
of an integrated learning strategy. A course, which
will be piloted during the summer months, should be
available across Canada in both official languages by
September 2009.

More specifically, the Canada School will continue
its work with representatives of the Treasury Board
Secretariat to identify the nature and scope of training
and the field of Access to Information required by
employees of the public service. Furthermore, work
is in progress in collaboration with the Treasury Board
Secretariat to redesign a course that will provide a
sound knowledge base for public servants. This course
will certainly be an important part of the integrated
learning strategy.

Currently, the Canada School offers a continuum
of required training courses spanning from the
Orientation to the Public Service program for all
new public servants, to four mandatory Authority
Delegation Training courses for public service man-
agers at all levels. These courses convey key information
on Access to Information from a legislative perspective,
articulating roles and responsibilities, formal disclosure
processes and the function of Access to Information
units within departments and agencies. The School,
with the support of the Treasury Board Secretariat,
intends to review these courses during the 2009-2010
fiscal year at which time the ATIP components will

be updated.

LEADERSHIP

Many access to information coordinators remarked on the
critical importance of executive leadership to their insti-
tution’s performance. For example, one official observed
that attitudes in his institution toward access to informa-
tion compliance shifted significantly after the executive
team sent a clear message to all staff that there would
be zero tolerance for anything less than full co-operation
with requests for information under the Act. Another
official observed that a significant increase in resources
for his access to information unit would not have been
possible without firm support from the Deputy Minister.
Unfortunately, there are also examples of inadequate
leadership and this has a ripple effect in an institution,
leading staff to believe that access to information is not

a priority. One official observed that many senior executives
are still unaware of their institution’s obligations under
the Act.

We have also heard from some access to information coor-
dinators that a culture of openness is completely dependent
on who makes the decisions in the institution and how
well the organization supports its leaders. A good perform-
ance on access to information in the past would be no
guarantee of future good performance if the leadership
were to change.
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Since the Treasury Board Secretariat has overall responsi-
bility within the federal government for ensuring that all
federal institutions subject to the Act implement their
responsibilities properly, we would expect to see it exer-
cising high-profile and forceful leadership in this area.
Specifically, as suggested by the recommendations above,
we would expect the Treasury Board Secretariat to be
playing a much stronger role in undertaking data gathering
and analysis of how the access to information system is
working, including trends brought to light in this report,
and developing a government-wide approach to dealing
with the shortage of staff, deficiencies in records manage-
ment, the need for a learning strategy and professional
development for all employees on access to information.
We would also expect the Treasury Board Secretariat to
monitor closely the compliance of federal institutions with
respect to their responsibilities under the Act.

Recommendation 10

That, as part of the Management Accountability
Framework, the Treasury Board Secretariat review
current criteria to ensure that they are measuring the
overall performance of federal institutions in meeting
their obligations under the Access to Information Act.

Response

Parliament put in place a mechanism to ensure
accountability for the administration of the Access
to Information Act. Section 72 of the Act requires the
head of every government institution to table an
annual report on the administration of the Act within
their institution before the House of Commons and
the Senate. While this legal requirement applies to all
255 institutions subject to the ATIP legislation, only
20% of those institutions are assessed pursuant to the
Management Accountability Framework (MAF).

As part of the MAF, activities related to the adminis-
tration of the Access to Information Act have been assessed
since fiscal year 2005-2006. The Treasury Board
Secretariat assessed the performance of 53 institutions
in the first year and is currently assessing the perform-
ance of 49 institutions for fiscal year 2007-2008. This
evaluation comprises a review and analysis of the
institution’s annual report, its Info Source chapter,
Departmental Performance Report, Report on Plans
and Priorities, Program Activity Architecture structure
and website to determine if the institution is pro-
viding complete, comprehensive and up-to-date
descriptions of its functions, programs, activities and
related information holdings. The annual report of the
Information Commissioner is also reviewed to estab-
lish if issues specific to an institution were identified.

The methodology used for the assessments is reviewed
each year and revised as required. It is anticipated
that the ongoing review and refinement of the MAF
methodology will continue in the future to ensure
alignment with new policies, directives as well as the
new statistical data collected. This refinement process
will ensure the harmonization of all compliance
assessment processes and reduce the administrative
burden on institutions.
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OFFICE OF THE INFORMATION
COMMISSIONER COMMITMENTS

CLASSIFICATION OF COMPLAINTS

As noted previously, this is a transition year for the report
cards process. It marks a first attempt to introduce a signif-
icant change to the performance assessment framework.
The OIC is confident that the new framework will represent
a major improvement over what we have used until now.
During the course of the process, we have identified addi-
tional areas for improvement.

A common concern focused on the way the OIC classifies
the outcomes of our investigations. These outcomes fall
into one of three disposition categories:

resolved: the complainant has a justifiable complaint
and the institution has resolved the complaint to the
Commissioner’s satisfaction;

not substantiated: the applicant’s complaint was
dismissed as unjustifiable and the institution took
no further action; and

not resolved: the complaint was found to have merit
but resolution would only be achieved by way of
court action.

Institutions have argued that the resolved category com-
prises too many types of outcomes. Some of these cases
may indeed be instances of improper application of the
Act by an institution, for example, withholding of informa-
tion that should not have been exempted or excluded. But
in many cases, a resolved complaint may be one in which
the reasons for withholding information have changed
with the passage of time or in which minimal additional
information is released as a result of the intervention of
our office. It has been argued that describing all investiga-
tions that lead to additional disclosure of information as
having been resolved does not appropriately reflect the
dialogue that takes place between the OIC and the insti-
tution as we work to resolve a complaint. It may also give
a misleading impression of the institutional performance.

Commitment 1

The Office of the Information Commissioner will
review how closed complaints are classified with a
view to developing and implementing by 2009-2010
a new set of disposition categories that provide a
more accurate picture of institutional performance.

RELEASING INFORMATION UNDER THE ACT

There are many detailed questions regarding institu-
tional performance under the Act that we could examine.
Consider, for example, the duty to assist provision:

“The head of a government institution shall, without
regard to the identity of a person making a request
for access to a record under the control of the institu-
tion, make every reasonable effort to assist the person
in connection with the request, respond to the request
accurately and completely and, subject to the regula-
tions, provide timely access to the record in the
format requested.”

In other words, the spirit of the legislation can be summa-
rized by three obligations that institutions must fulfill:

make every reasonable effort to assist requesters;
release as much information as possible; and

release information as quickly as possible.

The OIC had set out to assess how well institutions are
doing on the latter two points in this report cards process.
Whether we were looking broadly at system-wide issues
related to the Act, or focusing on the performance of the ten
selected institutions, our primary objective was to shed
light on the extent to which institutions are releasing as
much information as the Act permits and are getting that
information to Canadians as quickly as the Act allows. To
the extent that institutions fail to live up to the spirit and
letter of the Act, we wanted to understand the root causes
and make suggestions for improved performance.

THE INFORMATION COMMISSIONER OF CANADA




The OIC had planned to derive from an analysis of inves-
tigative files whether an institution released to requesters
the maximum amount of information that would be
required by the Act. After examining a sample of complaint
files, we concluded that the information was not suffi-
cient for a reliable review of completeness and accuracy.

Commitment 2

The Office of the Information Commissioner will
develop and implement by 2009-2010 criteria for
measuring the degree to which an institution is
releasing information in compliance with the Access
to Information Act, and will document the OIC com-
plaint files appropriately.

REPORT CARDS PROCESS

Institutions commented on the lack of notice they received
about the type and scope of information we gathered as
part of the process, which, for the most part, they were not
able to generate from their case management systems.
Quite understandably, without knowing the specifics, insti-
tutions felt that they were not able to prepare adequately
and allocate resources accordingly.

The report cards exercise is about providing constructive
criticism to encourage each institution to become more
effective in meeting its obligations under the Act. We
believe that institutions will fare better if we advise them
in advance of areas that require improvements.

Commitment 3

The Office of the Information Commissioner will
prepare and widely publish a triennial plan for
institutional performance reviews.
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INSTITUTIONAL REPORT CARDS

For this assessment, as for previous ones, the OIC selected
a small sample of ten institutions covered by the Act
and undertook a detailed analysis of their performance
in responding to information requests.

In selecting the institutions, the OIC considered various
factors, namely the rate of deemed refusals in 2006," the
institution’s complaints profile, trends of interests (such
as anecdotal use of extensions, the institution’s processing
model and its interconnectedness with other federal insti-
tutions), and the institution’s record of efforts to improve
its compliance with the Act. We looked for a set of institu-
tions that had a mixed record, with some having a history
of problematic performance and others having a reputation
for being among the best performers in relation to the Act.

The data used to prepare this report card came from:
institutions’ responses to our questionnaire, which
was sent out in May 2008;

the Treasury Board Secretariat’s database on access
to information activities;

institutions’ reports to Parliament on their access
to information activities;

individual communications with access to information
staff in the institutions under review; and

a review of our internal database on time extension
notices and complaint files.

Note:

This year’s assessment does not constitute a scientific
audit. The OIC has noted irregularities and inconsistencies
in the data received from institutions, beyond those that
can be explained by the shortcomings of the questionnaire.
We are, however, confident that the assessment provides
a fair appreciation of institutional performance.

The assessment framework we used retained the deemed
refusal ratio but also looked at a broader picture of
institutional performance such as its compliance rate
with the statutory obligation to notify the Information
Commissioner every time it invokes a time extension for
more than 30 days. We also paid particular attention to
data on the use and duration of time extensions. We did
a qualitative analysis of processes used by institutions to
respond to requests and the practices in place that ensure
timely response. This analysis provides insight into,
among other things, the extent to which institutions are
fulfilling their obligations under the Act. We also included
a description of contextual factors, such as major changes
in workload and availability of human resources, that
affect the capacity of institutions to fulfill their obligations
under the Act.

Scores ranging from one to five stars, as explained in
Annex A, have been assigned to institutions based on their
overall performance in responding to access to informa-
tion requests. The rating guide was modified during the
2007-2008 process when it became obvious that the infor-
mation available for a reliable review of completeness and
accuracy was not sufficient.

10 Grading from previous years is for the period of April 1 to November 30"
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CANADA BORDER SERVICES AGENCY

Overall performance in 2007-2008
Below average: 2.5 stars

In 2007-2008, the Canadian Border Services Agency (CBSA) continued to struggle to meet its obligations under
the Act. Some of its challenges have included a significant increase in the number of new requests and the number
of pages reviewed, as well as an important staff turnover. Yet, the CBSA was successful in substantially reducing
its carry-over of requests from 2006-2007. It also completed almost two thirds of all new requests within 30 days.
This is in line with its action plan, which will be fully implemented by March 31, 2009. If these efforts are main-
tained and the recommendations contained in this report card are implemented, the Office of the Information
Commissioner (OIC) is hopeful that the institution’s overall performance concerning access to information will
improve in 2008-2009.

Although it is the second year that the CBSA received a failing grade, it has improved significantly its perform-
ance, from a 69 percent deemed-refusal rate to a 33.5 percent rate, the second most important improvement
among the institutions reviewed.

An area of concern for the OIC is CBSA’s large increase in the number of time extensions it took in 2007-2008,
compared to 2005-2006. CBSA is taking increasingly more extensions under paragraph 9(1)(a) for a period from
30 to 90 days, however those taken for more than 180 days are growing.

The CBSA had an unacceptably low rate of compliance with subsection 9(2) of the Access to Information Act, which
requires institutions to notify the OIC of extensions it takes beyond 30 days.

The CBSA must also be faulted for taking an average of 93 days to respond to consultation requests it received
from other institutions. This is the highest average completion time of the nine institutions for which informa-
tion was available.

THE INFORMATION COMMISSIONER OF CANADA



CANADA BORDER SERVICES AGENCY

Factors considered in assessment of overall performance

Workload

e Significant increase in the number of new requests (54 percent)
e Limited human resources capacity; consequently, extensive use of consultants to reduce the backlog of requests and review complex requests

Completion time for new requests

o Within the statutory timelines: 87 percent
o Within 30 days: 64 percent
o Average: 135 days

Carry-over of requests

o Significant decrease in the carry-over of requests

Time extensions

o Very large increase in the number of time extensions under subsection 9(1) over three years, greater than the increase in the number of requests received over
the same period

o Majority of time extensions are for fewer than 90 days but getting longer

® Poor compliance with subsection 9(2) (notice of extension): 28 percent

Deemed refusals

e 33.5 percent of new and carried-over requests fell into deemed refusal status (grade: F)

Consultation requests received from other federal institutions

e Average completion time: 93 days

Consultation requests sent to other federal institutions

e Best practice. Established a protocol with Citizenship and Immigration Canada to improve the timeliness of their consultation responses

o Needs improvement. The OIC recommends that the CBSA prepare partial releases as early in the access process as possible and inform requesters that additional
records may be forthcoming, that they will learn the outcome of the consultation requests even if no other records are released, and that they have the right to
complain to the OIC at every step of the process

e Categorization of requests delays the processing of requests in some instances
¢ Continued investment in software to improve the processing of access requests and the reporting mechanisms

Senior management leadership

Training
o Delivered access to information awareness training to more than 830 CBSA employees, which contributed to timely searches and improved the quality
of recommendations on sensitive files

Complaints

e The OIC received 71 complaints (out of 1,354 requests processed or 5 percent) about the CBSA's handling of requests
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CANADA BORDER SERVICES AGENCY

Created in December 2003, the Canada Border Services
Agency (CBSA) had problems in its early years achieving
full compliance with the Access to Information Act in terms
of responding to access requests in a timely manner (see
Table 1). Early on, it accumulated a backlog of requests

that had a multi-year impact on the CBSA’s performance.

Table 1. Compliance history

2007-
2006 2008
Percentage of deemed refusals 69% 33.5%
(delays beyond the statutory timelines)
Grade F F

This led the Office of the Information Commissioner
(OIC) to launch a systemic investigation in 2006-2007
into the CBSA’s handling of access requests. The CBSA’s
performance in 2007-2008 was affected by the require-
ment stemming from the Commissioner’s investigation to
work through a large backlog of requests that were delayed

beyond the timelines in the Act (known as deemed refusals).

The following sets out the CBSA’s key performance-
related challenges and actions in 2007-2008, provides
baseline information about the CBSA’s access to infor-
mation activities in its fourth year of operations and
analyzes various factors to come to an overall performance
assessment out of five stars. The report concludes with

several recommendations and the CBSA’s response to them.

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Workload
Larger workload than expected

Challenges related to requests filed in bulk by one
requester

Consultations
Frequency and complexity of mandatory consulta-
tions with federal institutions (the Privy Council
Office about records involving Cabinet confidences
and with the Department of Foreign Affairs and
International Trade (DFAIT) about requests for
information that might, if released, affect Canada’s
international relations)

Human resources
- Limited number of experienced, indeterminate senior
analysts to deal with workload

Expected increase in staff (from 17 to 43 full-time
equivalents) did not happen due to staffing process
delays

Lengthy staffing process

Records management
Cumbersome process for retrieving records from
the CBSA offices across Canada

KEY PERFORMANCE-RELATED ACTIONS IN
2007-2008

Human resources
Used consultants to reduce the backlog and review
complex requests (the access to information office’s
2007-2008 operational budget for consultants was
three times its salary budget)

Changed delegation of authority to reduce the
backlog of requests
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Consultations
Established protocols with Citizenship and
Immigration Canada to improve the timeliness of
their consultation responses

Processing requests
Continued to invest in software (amounting to
$500,000 over a number of years)

BY THE NUMBERS

In 2007-2008, the CBSA’s access request workload
increased significantly from 2005-2006, as shown in
Table 2. The number of pages the institution reviewed
increased very significantly.

Table 2. Requests received and completed,
and number of pages reviewed

2005- 2006— 2007- Change from
2006 2007 2008 2005-2006
Requests received 670 945 1,030 +54%
Requests completed 402 1,064 1,197 +198%
Number of pages 23,366 181,017 267,229 +1,044%
reviewed for
completed requests
Average number of 58 170 223 +284%

pages reviewed per
completed request

The CBSA received 1,030 new access requests in
2007-2008 and carried over 324 requests from 2006-2007
(204 of which were deemed refusals), for a total of
1,354 requests. It completed 87 percent of the new
requests within the timelines set out in the Act either
within 30 days or within the extended timelines listed
in section 9. It completed approximately two thirds
within 30 days. The CBSA reported that it took 135 days
on average to complete a request.

In its 2006-2007 report card on the CBSA, the OIC
acknowledged that the CBSA’s huge backlog of requests,
“constitutes a serious problem that must be dealt with
to comply with the requirements of the Act.” As part of
its three-year action plan, which should be fully imple-
mented by the end of March 2009, the CBSA was success-
ful in 2007-2008 in significantly reducing its carry-over
of requests from 2006-2007, including reducing the
carry-over of deemed refusals to 6 percent of the total
from 63 percent the year before.

Nevertheless, for 2007-2008, the CBSA’s deemed refusal
ratio (the percentage of new requests and requests carried
over from 2006-2007 that fell into deemed refusal status
during the year) was 33.5 percent. This earned the CBSA a
grade of F on the scale that the OIC used for many years
to rate institutions’ performance but is phasing out this
year. This is the second year for which the CBSA received
a failing grade; however, there was a significant improve-
ment in percentage terms from 2006-2007.

The OIC received 71 complaints against the CBSA in
2007-2008, 15 of which were about deemed refusals. Of
these 15 complaints, 10 were resolved (meaning that the
OIC found them to have merit and that the institution
resolved them to the Commissionet’s satisfaction), 1 was
not substantiated, 3 were discontinued and 1 is pending.
See Table 1 in Appendix A.

In addition to access requests, the CBSA received 268
requests for consultations from other federal institutions,
which added 13,485 pages to the number of pages to
review (equal to five percent of the total page count for

the year).
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ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s perform-
ance in responding to access to information requests is

based on the institution’s ability to respond to requests
within the timelines set out in the Act but also on other
practices that affect timeliness, such as requesting the

shortest time extensions possible. the OIC also reviewed
whether each institution documented its justifications
for taking time extensions.

Time extensions

The CBSA had a very large increase in the number of time
extensions it took in 2007-2008 compared to 2005-2006
(see Figure 1), far greater than the increase in the number
of requests it received over the same period. The CBSA
suggested that the increase in the number of time exten-
sions it took was due to having enough staff to review files
and take extensions in the initial 30 days of the access
process, rather than letting requests fall into deemed
refusal status.

Figure 1. Number of requests for which extensions
were taken under subsection 9(1)
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Under subsection 9(2), federal institutions must send a
notice to the Information Commissioner every time they
invoke an extension beyond 30 days. In 2007-2008, the
Commissioner received 70 notices of extension from the
CBSA, despite the fact that it extended 251 requests beyond
30 days. This represents a 28 percent compliance rate.

Of the 71 complaints the OIC received about the CBSA
in 2007-2008, 12 were about the CBSA’s use of time
extensions. Of these 12 complaints, 4 were resolved, 1 was
not substantiated, 2 were discontinued and 5 are pending
(See Table 1 in Appendix A).

Time extensions under paragraph 9(1)(a)

In 2007-2008, the CBSA had a very large increase in the
number of extensions it took under paragraph 9(1)(a)
(searches for large volumes of records and interference
with the operations of the institutions) for more than
30 days (see Figure 2). The majority of these extensions are
still for 30 to 90 days; however, the proportion of exten-
sions the CBSA took for more than 90 days is growing,
particularly those for more than 180 days. The OIC was
able to corroborate that the majority of extensions were
for 30 to 90 days by reviewing the notices of extension it
had received from the CBSA over the year, but not the
prevalence of the longer extensions.
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Figure 2. Length of time extensions under
paragraph 9(1)(a)
250
200

150

100

Number of extensions

50

2005-2006 2006-2007 2007-2008
Year

I Fewer than 30 days M 121-150 days
I 30-90 days 151-180 days
W 91-120 days More than 180 days

As an organization that is only a few years old, the CBSA

continues to work towards effective records management.

Timely and thorough searches for relevant information
have been a challenge. To help remedy this, the CBSA
completed an information management strategy in the
fall of 2008. The strategy calls for the acquisition of an
electronic document management system.

Time extensions under paragraph 9(1)(b)

The number of time extensions the CBSA took under
paragraph 9(1)(b) (consultations) for more than 30 days
increased in 2007-2008 over the previous year (see Figure 3).
It completed most of the requests it sent for consultation
to other federal institutions within 30 days, except those
it sent to the Privy Council Office (PCO) about records
involving Cabinet confidences and to DFAIT about
requests for information that might, if released, affect
Canada’s international relations. However, the length of
time extensions is growing but remains at less than 90 days.
The OIC corroborated this data by reviewing the notices
of extension it had received from the CBSA over the year.

Figure 3. Length of time extensions under
paragraph 9(1)(b)
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The CBSA reported that it is difficult to accurately evaluate
the length of the time extensions required to complete
consultation requests. Consequently, it runs the risk of
requests falling into deemed refusal status if the consul-
tations are not completed within the anticipated time.

Figure 4. Average response time for consultation
requests sent to other federal institutions in 2007-2008

Law enforcement

International affairs, defence
and national security

Cabinet confidences

Overall*

Days

Note: The CBSA’s case management system could not provide data on
the average time to receive responses for consultation requests related
to law enforcement matters and penal institutions or for those related
to international affairs, defence and national security.

*“Overall” refers to the average response time for all consultation
requests, which includes more than just those shown here.

The CBSA does not favour preparing partial releases of
information while waiting for the results of consultation
requests sent to other federal institutions because putting
together such releases is time-consuming and involves a
risk that information might be disclosed in error. The
CBSA is of the view that with its current resources and
practices, it reasonably expects to meet the timelines asso-
ciated with time extensions, although there are excep-
tions, and it considers files on a case-by-case basis. For
example, when there is a time constraint on the part
of the requester, such as an upcoming court case, the
CBSA usually prepares a partial release.

Partial releases are also possible for mandatory consul-
tations with PCO and DFAIT. To avoid deemed refusal
situations, the CBSA considers closing requests by
assuming, when it is unlikely that further disclosure
will occur, that all information sent for consultation is
exempt or excluded. In certain circumstances, the CBSA is
advised by DFAIT to do so. When consultation responses
indicate that there is, in fact, further information that
may be released, the CBSA follows up with requesters.
This practice has contributed to reducing the number of
deemed refusals resulting from consultation requests
with PCO and DFAIT.

The CBSA has used this practice as a way to manage its
workload and to provide a more accurate picture of its
performance. The OIC is concerned that, due to this
practice, requesters may not be aware that additional
records may be forthcoming resulting from outstanding
consultations or of their right to complain to the OIC.
The OIC recommends that partial releases be prepared as
early in the access process as possible. It also recommends
that the CBSA inform requesters, in the letter sent to
them with the release, that additional records may be
forthcoming resulting from outstanding consultations,
that they will be informed of the outcome of the consul-
tation requests even though no additional records may be
released, and that they have the right to complain to the
OIC at each step of the process. The OIC is concerned
that if the CBSA and other institutions do not follow this
procedure rigorously, requesters’ right to complain may
be compromised.

Finally, the OIC is aware that such a practice already
exists in a number of institutions and is concerned that
federal institutions overuse this practice as a way to cir-
cumvent a more serious problem: delays resulting from
consultations.
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Time extensions under paragraph 9(1)(c)

The CBSA does not send many requests for consultation to
third parties under paragraph 9(1)(c) (only 16 in 2007-2008).
The CBSA reported that those consultations with third
parties that it does send out tend to cause long delays in
the access process.

Categorizing requests

In very specific circumstances, the CBSA categorizes
access requests it receives as either “Director to View” or
for “Communications Review,” using the former in situa-
tions involving high-profile or contentious files. Of the
requests the CBSA completed in 2007-2008, only 3.3 percent
(39) were categorized as “Director to View.”

The director of the access to information office decides
which files to categorize as “Director to View.” CBSA
reported that the “Director to View” action usually starts
concurrently with other stages of the access process. In
2007-2008, it took 47 days on average to complete
(including the time files were on hold when clarifications
from requesters were required) and, according to the
CBSA, did not significantly delay the release of infor-
mation." Of the 39 requests the CBSA categorized as
“Director to View” in 2007-2008, 21 were completed
within the statutory timelines.

Of the 1,197 requests it completed in 2007-2008, 21 percent
were categorized as requiring “Communications Review.”
A communications advisor decides on this categorization.
The review takes place concurrently with the approval
process and, according to the CBSA, does not delay the
release of information.

Note:

The OIC’s view is that the whole process associated
with categorizing requests as “Director to View” or
“Communications Review” and then doing the review
should not in any way delay the access process. Also, the
OIC recommends that the CBSA undertake to measure
the actual time it takes to complete categorized requests,
as well as any resulting delays.

Informal treatment of requests

In 2007-2008, the CBSA treated formally most of the
written requests it received. It reported that informal
treatment of access requests is encouraged and referred
to in access to information training sessions as well as in
its access to information reference manual. The OIC
reminds the CBSA that when it considers processing
access requests informally, it should inform requesters of
this possibility and ensure it protects requesters’ rights.
The final decision on whether to process a request formally
or informally rests with requesters.

Responding to requests for consultation from

other federal institutions

Currently, the CBSA does not treat consultation requests
from other federal institutions any differently than it
does access requests. the CBSA’s processing model allows
15 days to complete consultation requests. However, in
2007-2008, the CBSA took up to 93 days on average.
Given that these consultation requests only increased the
total number of pages reviewed during the year by five
percent, the OIC is of the view that the CBSA should allo-
cate sufficient resources to respond to such requests and
establish specific timelines to ensure the deadlines are
met. The current delay is unacceptable, since it causes a
ripple effect throughout the access to information system.

11 Thefindings of QIC's investigation into a complaint filed by the Canadian Newspaper Association against all federal institutions
regarding the existence of special rules for processing requests from the media cover the period from April 1, 2003, to March 31,
2005. During the investigation, OIC identified CBSA as one of the institutions that labelled access requests, but concluded that

this'did not contribute to'any delays experienced.
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The CBSA acknowledged that it has found it difficult to
meet the timelines for consultation requests it received
from other federal institutions. However, it reports that
so far in 2008-2009 it has been better able to respond
promptly to the consultation requests and expects that
its average completion time for the year will be 15 days.

Documenting extensions

As part of the report card questionnaire, the OIC asked
federal institutions whether they documented on their
request files justifications for taking extensions under
subsection 9(1). The CBSA reported that it always does.
To verify this, the OIC reviewed the files on its investiga-
tions into three complaints about the CBSA’s use of time
extensions (The OIC closed these complaints as resolved
in 2007-2008; see Table 2 in Appendix A). The OIC found
that the CBSA had indicated in the case management
system at the time it processed the requests that it had
taken extensions for them but had not necessarily docu-
mented the justifications for taking them in every case.

THE OIC RECOMMENDATIONS AND
THE INSTITUTION'S RESPONSE

1. The CBSA should allocate adequate resources on
a permanent basis to its access to information
office, considering its overall workload (access
requests and requests for consultation), to avoid
undue delay in processing access requests.

Response

The CBSA is committed to respecting the require-
ments of the Access to Information Act. The Agency will
review operational requirements and adjust resource
requirements as necessary.

2. Inlight of the Treasury Board Secretariat policy
on mandatory consultations for information
related to law enforcement and penal institutions,
the CBSA should review its case management
framework to ensure that dedicated resources are
assigned to handling all these requests for consul-
tation to avoid undue delays in processing them.

Response

With respect to mandatory consultations, the
CBSA will further streamline the assignment of new
requests to take advantage of the experience of
existing staff, while it trains and supports new
members of the Access to Information, Privacy and
Disclosure Policy Division.
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3.

The CBSA access to information office should
review the criteria it uses to invoke time exten-
sions under subsection 9(1) of the Access to
Information Act to determine the length of these
extensions and ensure they are reasonable and
legitimate.

Response

The CBSA will ensure its internal policy direction is
respected, that is, extensions are to be reasonable
and justifiable. It will continue to be informed by
the findings of the Office of the Information
Commissioner when they process formal complaints -
when the use of extensions has been an issue, or
otherwise.

CBSA should undertake to avoid delaying the pro-
cessing of categorized access requests and should
measure the actual time it takes to complete these
requests as well as any resulting delays.

Response

The CBSA agrees and has already established policy
direction that requires that review processes should
not cause processing delays. The policy is widely

available on the CBSA Intranet. The issue of delay is
also raised during ATIP awareness sessions.

The access to information office, when it closes
access request files related to outstanding manda-
tory consultations, should inform requesters that
additional records may be forthcoming, that they
will be informed of the outcome of the consulta-
tion requests even though no additional records
may be released and that they have the right to
complain to the OIC.

Response

The CBSA informs requesters when another institu-
tion may have additional records that are relevant to
a request. It informs requesters that they have a right
to complain when exemptions have been taken.

6.

The access to information office should review
the current timelines in place and track more
systematically the average number of days taken
to complete each stage of the access process to
ensure requests are being responded to in a timely
manner.

Response

The CBSA supports the recommendation and will
provide further guidance to staff to ensure data are
properly captured, so that the CBSA is able to
properly assess whether its standards are being met.

The access to information office should document
on their request files, at the time the request is
processed, justifications for taking an extension.
These justifications should include detailed
rationale for being invoked.

Response

The CBSA supports the recommendation and will
provide further guidance to staff to ensure that
rationales for taking an extension are noted in the
case management system. However, we note that at
times the rationale may be evident when considering
the nature of the materials and the exemption being
invoked.

The access to information office should provide
the Information Commissioner a notice pursuant
to subsection 9(2) every time it extends a request
beyond 30 days.

Response

The CBSA will provide further guidance to staff to

ensure that the legislated requirement of providing the
Information Commissioner with information about

extensions that are longer than 30 days, is metin a
timely manner. The CBSA has made modifications to
the ATIP software to facilitate this requirement.

SPECIAL REPORT TO PARLIAMENT



CANADA BORDER SERVICES AGENCY

Appendix A. Complaints to the Office of the Information Commissioner
Table 1. Complaints received in 2007-2008
(These complaints may refer to requests made prior to 2007-2008)

0IC findings, as of November 27, 2008

Category of complaint Received in Resolved Not Discontinued Pending
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 16 4 0 0 12

Delay (deemed refusal) 15 10 1 3 1

Time extension 12 4 1 2 5

No records/incomplete search 26 0 0 0 26

Fees 1 0 0 0 1
Miscellaneous 1 0 0 0 1

Total 71 18 2 5 46

Table 2. Complaints closed in 2007-2008
(Including new complaints received in 2007-2008 and complaints from previous years)

0IC findings, as of March 31, 2008

Category of complaint Closed in Resolved Not Discontinued
2007-2008 substantiated
Refusal to disclose (exemption/exclusion) 10 6 3 1
Delay (deemed refusal) 20 16 1 3
Time extension 3 3 0 0
No records/incomplete search 4 2 2 0
Fees 0 0 0 0
Miscellaneous 6 1 5 0
Total 43 28 1 4
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DEPARTMENT OF JUSTICE CANADA

Overall performance in 2007-2008
Outstanding: 5 stars

The Department of Justice Canada (Justice Canada) is the only institution that achieved optimal compliance with
the Access to Information Act in 2007-2008. The Office of the Information Commissioner (OIC) commends this
performance, particularly since Justice Canada received a failing grade in each of the previous three years.

Justice Canada completed approximately two thirds of the new requests it received in 2007-2008 within 30 days
and that the average completion time for non-extended requests was 20-22 days. When Justice Canada did need
to take an extension, most were for fewer than 90 days. Justice Canada also followed through on the extensions by
filing a notice of extension with the Information Commissioner in 83 percent of cases.

Justice Canada’s outstanding performance came in a year of significant challenges. For example, although there
was a moderate increase in the number of new requests Justice Canada received, there was a very large increase in
the number of pages reviewed. In addition, for each new request Justice Canada received in 2007-2008, it received
three consultation requests from other federal institutions. Nonetheless, Justice Canada was able to respond to
consultation requests within 16 days on average.

One area of concern is Justice Canada’s approach to mandatory consultations that involve long delays. Justice
Canada’s practice has been to close those requests. The OIC recommends that Justice Canada does this in a precise
manner to ensure requesters’ rights are satisfied by preparing any partial releases as early in the access process as
possible, informing requesters in the letter that accompanies the release that additional records may be forthcoming
resulting from outstanding consultation requests, that they will be informed of the outcome of the consultations
even though no additional records may be released, and that they have the right to complain to the OIC at each
step of the process.

Justice Canada’s outstanding performance is the result of many of the practices the institution put in place in
recent years, with the support of senior management, to help it respond to requests in as timely manner as possible.
It is the OIC’s expectation that Justice Canada will maintain this level of excellence and share best practices with
the access to information community.
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DEPARTMENT OF JUSTICE CANADA

Factors considered in assessment of overall performance

Workload

e Limited increase in the number of new requests (21 percent) but a very large increase in the number of pages reviewed (289 percent)

Completion time for new requests

o Within statutory timelines: 79 percent
o Within 30 days: 61 percent
o Average for non-extended requests: 20-22 days

Carry-over of requests

e Maintained a small carry-over of requests

Time extensions

o The number of requests received for which time extensions under subsection 9(1) were taken has varied in recent years but increased in 2007-2008 compared
to 2005-2006

* Majority of time extensions are for fewer than 90 days

o Compliance with subsection 9(2) (notice of extension): 83 percent

Deemed refusals

e 4.4 percent of new and carried-over requests fell into deemed refusal status (grade: A)

Consultation requests received from other federal institutions

e Best practice. Consultation requests treated expeditiously (within 16 days on average) to avoid deemed refusals for the consulting institutions

e Best practice. Fast-track process for reviewing records related to solicitor-client privilege for legal advice or litigation helps avoid unnecessary delays and
provides better client service

o Best practice. Memorandum of Understanding between Justice Canada and 18 federal institutions in place to try to speed up the consultation requests process

Consultation requests sent to other federal institutions

o Needs improvement. The OIC recommends that Justice Canada prepare partial releases as early in the access process as possible and inform requesters that
additional records may be forthcoming, that they will learn the outcome of the consultation requests even if no additional records are released, and that they
have the right to complain to the OIC at every step of the process

¢ No evidence that categorization of requests delays the processing of requests
e Favours informal treatment of requests (completed within 16 days on average)

Senior management leadership

e Approved and communicated guidelines and governance structure to all employees

e Delivered training and awareness sessions to employees across the institution on the guidelines

e Created the ATIP Liaison Strategic Working Group to ensure timely and strategic management of access to information issues at appropriate levels across
the institution

Complaints

e The OIC received 52 complaints (out of 409 requests processed or 13 percent) about Justice Canada'’s handling of requests
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DEPARTMENT OF JUSTICE CANADA

The Department of Justice Canada (Justice Canada) fared
very poorly on its first three report cards from the Office
of the Information Commissioner (OIC), receiving a failing
grade each time (see Table 1).

Table 1. Compliance history

2007-
2004 2005 2006 2008
Percentage of deemed ~ 43.5% 38.8% 37.3% 4.4%

refusals (delays beyond
the statutory timelines)

Grade F F F A

This report card sets out Justice Canada’s key performance-
related challenges and actions in 2007-2008, provides
baseline information about Justice Canada’s access to
information activities that year and analyzes various
factors affecting performance to come to an overall rating
out of five stars. The report concludes with several recom-
mendations and Justice Canada’s response to them.

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Consultations
Delays due to mandatory consultations with the
Department of Foreign Affairs and International
Trade (DFAIT) and the Department of National
Defence (National Defence) on Afghanistan-related
requests, and with other federal institutions (the
Privy Council Office [PCO] about records involving
Cabinet confidences, and with DFAIT and National
Defence about records that might, if released, affect
Canada’s international relations)

Human resources
Difficulty maintaining full complement of experienced
access to information staff

Lack of experienced access to information specialists

Aggressive recruitment by other federal institutions
of knowledgeable access to information staff

Records management
Difficulty to efficiently retrieve information due to
the movement of staff around the institution

KEY PERFORMANCE-RELATED ACTIONS
IN 2007-2008

Consultations
Developed fast-track process for reviewing records
related to the application of solicitor-client privilege
for legal advice or litigation

Human resources
Staffed four additional positions

Process
Continued informal treatment of access requests and
partial release of information to speed up the process
and improve client relations

Streamlined the approval process

Reviewed and updated guidelines on applying the
Access to Information Act

Defined roles and responsibilities as well as account-
abilities of all employees (including upper manage-
ment) in access to information governance structure
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Leadership of senior management
Communicated guidelines and governance structure
to all employees

Delivered training and awareness sessions to
employees across the institution on the guidelines

Created the ATIP Liaison Strategic Working Group
to ensure timely and strategic management of access
to information issues at appropriate levels across the
institution

BY THE NUMBERS

In 2007-2008, Justice Canada’s access request workload
increased moderately compared to 2005-2006, as shown
in Table 2. In addition, there was a very large increase in
the number of pages reviewed, as compared to
2005-2006.

Table 2. Requests received and completed,
and number of pages reviewed

2005- 2006- 2007- Change from
2006 2007 2008 2005-2006
Requests received 286 355 345 +21%
Requests completed 301 431 340 +13%
Number of pages 64,234 294,723 249,993 +289%
reviewed for
completed requests
Average number of 213 684 735 +245%

pages reviewed per
completed request

Justice Canada received 345 access requests in 2007-2008
and carried over 64 requests from 2006-2007 (6 of
which were deemed refusals - requests delayed beyond
the times set out in the Act)), for a total of 409 requests.
It completed 79 percent of the new requests within the
timelines set out in the Act either within 30 days or
within the extended timelines listed in section 9. It
completed about 60 percent of new requests within 30 days.
Justice Canada did not provide the average completion
time for all requests completed during the review period.
However, it noted that it took 22 business days on average
to process completed requests that were not extended
under section 9.

Justice Canada was able to keep its carry-over of requests
very small. As a result, Justice Canada’s deemed refusal
ratio (the percentage of new requests and requests carried
over from 2006-2007 that fell into deemed refusal status
during the year) for 2007-2008 was 4.4 percent. This earned
Justice Canada an A on the scale the OIC used for many
years to rate institutions’ performance but is phasing out
this year. This represents a significant improvement from
previous years, when Justice Canada received a failing grade.

The OIC received 52 complaints against Justice Canada in
2007-2008. Of these, none were about deemed refusals.
See Table 1 in Appendix A.

In addition to access requests, Justice Canada received
1,009 requests for consultation from other federal insti-
tutions, which added 56,920 pages to the number of
pages to review. It completed 997 of these consultation
requests in 2007-2008, for a total of 53,047 pages reviewed
(equal to 17.5 percent of the total page count for the year).
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ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s perform-
ance in responding to access to information requests is
based on the institution’s ability to respond to requests
within the timelines set out in the Act but also on other
practices that affect timeliness, such as requesting the
shortest time extensions possible. The OIC also reviewed
whether each institution documented its justifications
for taking time extensions.

Time extensions

Justice Canada’s use of time extensions has varied in recent
years, but increased in 2007-2008 compared to 2005-2006
(see Figure 1). This increase is greater than the increase in
the number of new requests Justice Canada received over
the same period.

Figure 1. Number of requests for which extensions
were taken under subsection 9(1)
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Under subsection 9(2), federal institutions must send a
notice to the Information Commissioner every time they
invoke an extension beyond 30 days. In 2007-2008, the
Commissioner received 79 notices of extension from Justice
Canada for 95 requests, which represents a 83 percent
compliance rate.

Of the 52 complaints the OIC received about Justice
Canada in 2007-2008, 16 were about time extensions. Of
these 16 complaints, 2 were resolved (meaning that the
OIC found them to have merit and that the institution
resolved them to the Commissioner’s satisfaction), 9 were
not substantiated, 2 were discontinued and 3 are pending.
See Table 1 in Appendix A.

Time extensions under paragraph 9(1)(b)

The number of time extensions that Justice Canada has
taken under paragraph 9(1)(b) (consultations) for more
than 30 days (see Figure 2) has varied over the last three
years. There was a very large increase compared to 2005-
2006 but a slight decrease compared to 2006-2007. Justice
Canada reported that the majority of time extensions are
still for fewer than 90 days. The OIC corroborated this
fact by reviewing the notices of extension it had received
from Justice Canada during the year.
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Figure 2. Number of extensions under

paragraph 9(1)(b)
140
120
«» 100
[~
i
2
g 80
3
2
o
s 60
=
£
e
40
20
0
2005-2006 2006-2007 2007-2008
Year
M Fewer than 30 days [ 121-150 days
W 30-90 days 151-180 days
M 91-120 days More than 180 days

Justice Canada reported that it is difficult to accurately
evaluate the length of the time extensions required to
complete consultation requests sent to other federal insti-
tutions. Consequently, it runs the risk of requests falling
into deemed refusal status if the consultation requests are
not completed within the anticipated time. The length

of the time extensions required for mandatory consulta-
tions with National Defence and DFAIT on Afghanistan-
related matters as well as for consultations with the PCO
on Cabinet confidences is particularly difficult to evaluate.

Figure 3. Average response time for consultation
requests sent to other federal institutions in 2007-2008
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Note: The average response times are for requests formally closed in
2007-2008. Pending consultation requests are not reflected.

*“Overall” refers to the average response time for all consultation
requests, which includes more than just those shown here.

The OIC notes a discrepancy between the length of the time
extensions Justice Canada took in 2007-2008 (Figure 2)
and the consultation response times (Figure 3), which would
suggest that many requests would fall into deemed refusal
status. However, Justice Canada has a low deemed refusal
rate. This inconsistency is a result of a practice implemented
by Justice Canada to partially release records that are not
subject to the consultation and close requests before it
receives a response from the consulted institution. It
assumes, when it is unlikely that further disclosure will
be allowed, that all information sent for consultation is
exempt or excluded. When consultation responses indicate
that there is, in fact, further information that may be
released, Justice Canada follows up with requesters. This
practice has contributed to reducing the number of deemed
refusals at Justice Canada resulting from consultations
with DFAIT, National Defence and PCO.
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Justice Canada has used this practice as a way to manage
its workload and to provide a more accurate picture of its
performance. However, the OIC is of the view that this
practice should not replace discussions between institutions
to accurately determine the appropriate length of exten-
sions. Justice Canada reported that it does communicate
with the institutions being consulted to determine how
long time extensions should be but that some institutions
do not respect those deadlines.

The OIC is also concerned that, due to this practice,
requesters may not be aware that additional records may
be forthcoming resulting from outstanding consultations
or of their right to complain to the OIC. On the latter
point, Justice Canada reported that it does inform
requesters, in its correspondence with them, of their right
to complain to the OIC.

The OIC recommends that partial releases be prepared as
early in the access process as possible. Also, it recommends
that Justice Canada inform requesters, in the letter sent
to them with the release package, that additional records
may be forthcoming resulting from outstanding consulta-
tions, that they will be informed of the outcome of the
consultation requests even though no additional records
may be released, and that they have the right to complain
to the OIC at each step of the process. The OIC is con-
cerned that if Justice Canada and other institutions do
not follow this procedure rigorously, requesters’ right to
complain may be compromised.

Finally, the OIC is aware that such a practice already exists
in a number of institutions and is concerned that federal
institutions overuse this practice as a means to circumvent
a more serious problem: delays resulting from consulta-
tion requests.

Informal treatment of requests

As set out in its access to information guidelines, Justice
Canada usually processes requests for the following infor-
mation in an informal manner: information that has
already been released in response to previous access requests
for documents releasable without exemptions, and call-ups
against standing offers for temporary help services. These
requests are completed within 15 days. The OIC reminds
Justice Canada that when it considers processing an access
request informally, it should inform the requester of this
possibility and be sure to protect requesters’ rights. The
final decision on whether to process a request formally or
informally rests with requesters.

Categorizing requests

Justice Canada systematically categorizes each access request
it receives as either a “File of Interest” or “Routine.” The
former category comprises requests that Justice Canada
considers sensitive, such as requests for records related to
horizontal class actions, extradition matters and public
inquiries. In contrast, “Routine” requests are those for
such records as policy guidelines or those related to the
administration of a program, as well as any other requests
that are not flagged “File of Interest.”

Justice Canada’s access to information guidelines refer
briefly to the categorization of requests received, merely
noting that the access to information liaison officer, the
contact person in the office of primary interest (OPI) as well
as the OPI subject area experts are together responsible
for informing the access to information office whether
the request should be flagged “File of Interest.” The access
to information governance structure includes specific
information on the treatment of “File of Interest” and
“Routine” requests, including roles and responsibilities.
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When a “File of Interest” request is at the approval stage,
the access to information office sends an information
notice with the records to be released to the Deputy
Minister’s and the Minister’s offices for information pur-
poses. Justice Canada reported that this does not delay
the release of the information package.

In 2007-2008, Justice Canada categorized a majority of the
requests it received (57 percent or 195) as “File of Interest”
and the remainder as “Routine” (43 percent or 150). It is
the OIC’s view that this allocation with fewer requests
being categorized as “Routine” than “File of Interest” indi-
cates that Justice Canada should review and revise its
categories as well as the criteria it uses to assign requests
to the two categories.”

The OIC recommends that Justice Canada, when it cate-
gorizes or labels access requests, continue to maintain its
commitment to not delaying the access process. Also,
Justice Canada should undertake to measure the actual
time it takes to complete categorized requests as well as
any resulting delays.

Responding to requests for consultation from other
federal institutions

Justice Canada receives numerous requests for consulta-
tion from other federal institutions related to legal matters,
particularly solicitor-client privilege for legal advice and
litigation. Justice Canada treats these consultation requests
as priorities to avoid putting the original requests into
deemed refusal status. On average, Justice Canada com-
pleted consultation requests received from other federal
institutions within 16 days in 2007-2008.

Note;

Justice Canada developed practices that have resulted in
more seamless and timely processing of these requests. The
OIC recognizes the following two practices as good exam-
ples that other institutions should consider emulating.

Justice Canada has a fast-track process for responding to
low-risk consultation requests related to solicitor-client
privilege for legal advice or litigation. It uses this process
to avoid unnecessary delays when the records in question
may be released in their entirety (for example, litigation
documents that have already been made public). Justice
Canada reported that the fast-track process enhanced its
ability to help institutions meet the statutory timelines
and to provide better client service.

There are currently memoranda of understanding in place
between Justice Canada and 18 federal institutions regarding
the consultation process. These agreements cover institu-
tions’ responsibilities during that process and provide the
timelines in which institutions can normally expect to
receive responses from Justice Canada. It also sets out
Justice Canada’s specific requirements for the information
to be provided with consultation requests. When origi-
nating institutions do not meet these requirements, Justice
Canada returns the documents to them. According to
Justice Canada’s access to information director, this process
has worked very well with some federal institutions and
has contributed considerably to speeding up consultations.

12/ The findings of OIC’s investigation into a complaint filed by the Canadian Newspaper Association against all federal institutions

regarding the existence of special rules for processing requests from the media cover the time between April 1, 2003, and March 31,
2005. During the investigation, OIC identified Justice Canada as one of the institutions that labeled access requests as “sensitive.”
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Documenting extensions OIC'S RECOMMENDATIONS AND
As part of the report card questionnaire, the OIC asked THE INSTITUTION'S RESPONSE

federal institutions whether they documented on their
request files justifications for taking extensions under 1.
subsection 9(1). Justice Canada indicated that it has in
place practices to document the use of time extensions
and in fact does so in the case management system. To
verify this, the OIC reviewed the file on its investigation
into one complaint about Justice Canada’s use of time
extensions (the OIC closed this complaint as resolved in
2007-2008; see Table 2 in Appendix A). The OIC found
that Justice Canada had indicated in the case management
system at the time it processed the request that it had taken
an extension for it but not necessarily the justification
for doing so.

The Justice Canada access to information and

privacy (ATIP) office should narrowly define its
categories of requests deemed of interest, such

that requests represent a minority of exceptional
requests.

Response

Justice Canada does not delay the processing of requests
deemed of interest. However, due to the nature of the
requests, i.e. constitutional issues, litigation or govern-
ment priority matters in the delivery of services, these
issues are more conducive to media lines.

The ATIP office should maintain its practice of
not delaying the processing of categorized requests
and should measure the actual time it takes to
complete these requests as well as any resulting
delays.

Response

Justice will continue its practice of not delaying the
processing of requests in general, regardless of the
category.
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3.

The ATIP office, when it closes access request files
related to outstanding mandatory consultations,
should inform requesters that additional records
may be forthcoming, that they will be informed of
the outcome of the consultations even if no addi-
tional records may be released, and that they have
the right to complain to the OIC at each stage of
the process.

Response

As discussed, the letters sent to the applicant with
the requested information already mention the right
to complain to the Office of the Information
Commissioner of Canada.

However, for the purpose of transparency, Justice
Canada has modified its response letters. The letters
mention Justice Canada’s intention to sever informa-
tion subject to the application of the Act further to
consultation responses received by some institutions.
Primarily, the goal is to obtain and negotiate a realistic
target date without undue prejudice on the operations
of the Government of Canada. Justice Canada also
informs the applicant that additional information
may be forthcoming if the information can be disclosed.

4.

The access to information office should document
on their request files, at the time the request is
processed, justifications for taking an extension.
These justifications should include detailed
rationale for being invoked.

Response

The practice is to document extensions in the case
management system at the time the decision is made.
Justice Canada will remind employees of the ATIP
Office of this practice.

The access to information office should provide
the Information Commissioner a notice pursuant
to subsection 9(2) every time it extends a request
beyond 30 days.

Response

The practice is to send a copy of the notice of extension
to the Office of the Information Commissioner when
an extension over 30 days is taken. Justice Canada will
remind employees of the ATIP Office of this practice.
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DEPARTMENT OF JUSTICE CANADA

Appendix A. Complaints to the Office of the Information Commissioner
Table 1. Complaints received in 2007-2008
(These complaints may refer to requests made prior to 2007-2008)

0IC findings, as of November 27,2008

Category of complaint Received in Resolved Not Discontinued Pending
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 18 3 1 2 12
Cabinet confidence exclusion 3 0 0 0 3
Delay (deemed refusal) 0 0 0 0 0
Time extension 16 2 9 2 3
No records/incomplete search 5 1 0 1 3
Fees 9 1 7 0 1
Miscellaneous 1 0 0 0 1
Total 52 7 17 5 23

Table 2. Complaints closed in 2007-2008
(Including new complaints received in 2007-2008 and complaints from previous years)

0IC findings, as of March 31, 2008

Category of complaint Closed in Resolved Not Discontinued
2007-2008 substantiated
Refusal to disclose (exemption/exclusion) 13 7 5 1
Cabinet confidence exclusion 1 1 0 0
Delay (deemed refusal) 1 1 0 0
Time extension 3 1 2 0
No records/incomplete search 2 0 2 0
Fees 8 1 7 0
Miscellaneous 0 0 0 0
Total 28 1 16 1
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DEPARTMENT OF NATIONAL DEFENCE

Overall performance in 2007-2008
Below average: 2,5 stars

The Department of National Defence’s (National Defence) performance declined in 2007-2008. The Office of the
Information Commissioner (the OIC) would be remiss if it did not note that National Defence faced a significant
increase in its workload.

Many of the requests associated with military operations are complex and could prejudice ongoing operations and
endanger the safety of Canadian and allied personnel. This explains in part why National Defence requires that an
internal task group review any sensitive information related to Canadian Forces missions to ensure that the missions
would not be compromised if that information were released. This extra review step delayed the access process by
33 days on average in 2007-2008. The OIC has concerns with this practice, but National Defence has taken note
of the OIC’s concern and indicated that adjustments have been made or considered.

Overall, National Defence was unsuccessful in reducing its carry-over of requests or even maintaining it at the
same level. Instead, there was a very large increase in 2007-2008. This is particularly worrisome in the case of
deemed refusals, which grew from 10 at the end of 2006-2007 to 176 at the end of 2007-2008.

The use of time extensions is another area of concern. National Defence relied heavily on time extensions to
respond to requesters, extending 63 percent of new requests. Most extensions are for 30 to 90 days, but the
proportion of extensions for more than 90 days is growing.

THE INFORMATION COMMISSIONER OF CANADA



54

DEPARTMENT OF NATIONAL DEFENCE

Factors considered in assessment of overall performance

Workload

o Significant increase in the number of new requests (57 percent) but a significant decrease in the number of pages reviewed (-41 percent)
e Limited human resources capacity

Completion time for new requests

o Within the statutory timelines: 52 percent
o Within 30 days: 30 percent
o Average: 86 days

Carry-over of requests

o Significant increase in the carry-over of requests

Time extensions

o Unprecedented use of time extensions

e Paragraph 9(1)(a) is cited for three quarters of the extensions invoked

o Majority of time extensions are for 30 to 90 days but the portion of extensions taken for more than 90 days is growing
(26 percent for more than 150 days)

o Near perfect compliance with subsection 9(2): approximately 96 percent

Deemed refusals

¢ 18.5 percent of new and carried-over requests fell into deemed refusal status (grade: D)

Consultation requests received from other federal institutions

e Average completion time: 41 days
e Best practice. Assigned a deputy director in the access to information office to ensure consultation requests are treated as priorities

o Needs improvement. National Defence should strive to limit undue delays (33 days on average) resulting from internal group reviewing all requested records
that contain information related to Canadian Forces operations

e Best practice. Put a "tasking team” in place to free access to information analysts on the ATl Operations Teams to concentrate on responding to requests and
conducting consultations

e Best practice. Devoted more time to communications with requesters to narrow and refine requests

o Best practice. Practice of publishing titles of previously released information and treating subsequent requests for the same information informally.
(completed within 30 days on average)

Senior management leadership

e Created Employee Development Program to retain employees through opportunities within the access to information office
Human resources
e Increased staffing levels to address growing workload as well as to coach and mentor junior analysts

Complaints

o The Office of the Information Commissioner received 263 complaints (out of 2,215 requests processed or 12 percent) about National Defence’s handling
of requests
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DEPARTMENT OF NATIONAL DEFENCE

The Department of National Defence (National Defence)
has never achieved full compliance with the Access to
Information Act in terms of responding to access requests
in a timely manner. However, it has been able for some
years, except in 20035, to achieve substantial compliance
with the Act (see Table 1).

Table 1. Compliance history

2007-
2002 2003 2004 2005 2006 2008
Percentage of deemed - - 9.5% 14.8% 8.7% 18.5%
refusals (delays beyond
the statutory timelines)
Grade B B B @ B D

The following sets out National Defence’s key performance-
related challenges and actions in 2007-2008, provides
baseline information about National Defence’s access to
information activities for that year and analyzes various
factors to come to an overall performance assessment out
of five stars. The report concludes with several recommen-
dations and National Defence’s response to them.

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Workload

- Access requests related to the mission in Afghanistan
and the associated complexity of processing records
stemming from an ongoing mission

Requests filed in bulk by serial requesters on the same
or similar subjects and usually assigned to only a few
offices of primary interest (OPIs), which are then
overburdened, as is the access to information office

Human resources
Lack of experienced analysts at intermediate levels and
lengthy developmental process to train new staff given
the subject matter areas of the institution;

Difficulties in staffing positions because of security
clearance requirements

Limited space to accommodate new employees

Retrieval of records
Difficulty to access records in a war zone

Limited use of new technologies due to security
considerations

KEY PERFORMANCE-RELATED ACTIONS IN
2007-2008

Workload
. Increased staffing levels to address growing workload
as well as to coach and mentor junior analysts

Implemented a “tasking team” to free analysts on the
ATI Operations Teams to concentrate on reviewing
records and conducting consultations

Human resources
Created the Employee Development Program to retain
employees by providing greater opportunities within
the access to information office (for example, promoting
entry-level employees without competition based on
achieving specific performance goals)
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BY THE NUMBERS

In 2007-2008, National Defence’s access request workload
significantly increased compared to 2005-2006, as shown
in Table 2. In contrast, the number of pages reviewed for
these requests decreased significantly over the same period.
National Defence has suggested three factors that could
explain the reduction in the number of pages reviewed:

prior to 2007-2008, it received many requests involving
large volumes of records;

there is a trend towards more requests that are smaller
and more detailed; and

OPIs and access to information analysts have gotten
better at sending fewer records unrelated to the requests,
since these should not be recorded as pages reviewed.

Table 2. Requests received and completed, and number
of pages reviewed

2005- 2006- 2007- Change from

2006 2007 2008 2005-2006
Requests received 1,131 1,808 1,779 +57%
Requests completed 1,237 1,597 1,541 +25%
Number of pages 295,123 245,485 175,326 -A%

reviewed for
completed requests

Average number of 239 154 114 -52%
pages reviewed per
completed request

National Defence received 1,779 new requests and carried
over 436 requests from 2005-2006 (of which 10 were deemed
refusals - requests delayed beyond the times set out in the
Act), for a total of 2,215 requests. It completed 52 percent
of the new requests received within the timelines set out
in the Act either within 30 days or within the extended
timelines listed in section 9. It completed only 29 percent
within 30 days. National Defence reported that it took
86 working days on average to complete a request.

National Defence has been unable to reduce its carry-over
of requests and, in fact, increased it significantly in
2007-2008. Consequently, National Defence’s deemed
refusal ratio (the percentage of new requests and requests
carried over from 2006-2007 that fell into deemed refusal
status during the year) for 2007-2008 was 18.5 percent.
This earned National Defence a grade of D on the scale the
Office of the Information Commissioner (OIC) used for
many years to rate institutions’ performance but is phasing
out this year.

The OIC received 263 complaints against National Defence
in 2007-2008, 63 of which were about deemed refusals.
Of these 63 complaints, 30 were resolved (meaning that
the OIC found them to have merit and that the institution
resolved them to the Commissioner’s satisfaction), 2 were
not substantiated, 5 were discontinued and 26 are pending.
See Table 1 in Appendix A.

In addition to access requests, National Defence received
411 requests for consultation from other federal institutions,
which added 41,969 pages to the number of pages to review
(equal to 19 percent of the total page count for the year).

ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s performance
in responding to access to information requests is based
on the institution’s ability to respond to requests within
the timelines set out in the Act but also on other practices
that affect timeliness, such as requesting the shortest time
extensions possible. The OIC also reviewed whether each
institution documented its justifications for taking time
extensions.
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Time extensions

In 2007-2008, National Defence’s use of time extensions
reached the highest level compared to 2005-2006 (see

Figure 1). This increase is greater than the increase in the
number of new requests National Defence received over

the same period.

Figure 1. Number of time extensions
under subsection 9(1)
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Under subsection 9(2), federal institutions must send a
notice to the Information Commissioner every time they
invoke an extension beyond 30 days. In 2007-2008, the
Commissioner received 1,050 notices of extension from
National Defence. This represents a near perfect compliance
with this requirement (approximately 96%).

Of the 265 complaints the OIC received about National
Defence in 2007-2008, 108 were about National Defence’s
use of time extensions. Of these 108 complaints, 46 were
resolved, 8 were not substantiated, 3 were discontinued
and 51 are pending (See Table 1 in Appendix A).

Time extensions under paragraph 9(1)(a)

National Defence cited paragraph 9(1)(a) (searches for large
volumes of records and interference with the operations
of the institution) for approximately three quarters of the
extensions it took in 2007-2008. And, as shown in Figure 2,
the length of those extensions has increased substantially
in recent years. Most of the extensions National Defence
took in 2007-2008 were for 30 to 90 days (47 percent).
However, the proportion of extensions taken for more than
90 days is growing. For example, 45 percent of the exten-
sions taken were for a period of more than 120 days, which
causes the OIC concern since it is of the view that the use
of long time extensions should be the exception rather
than the norm.

Figure 2. Length of time extensions under
paragraph 9(1)(a)
1200

1000
800

600

Number of extensions

400

200

2005-2006

2006-2007
Year

2007-2008

M Fewer than 30 days [ 121-150 days
W 30-90 days 151-180 days
M 91-120 days More than 180 days
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Two factors that may be affecting the length of the time
extensions National Defence took under paragraph 9(1)(a)
are worth noting.

First, National Defence usually takes time extensions under
paragraph 9(1)(a) for longer than 30 days, although it does
assess them on a case-by-case basis. It then considers
additional factors, such as internal consultations, current
workload and the number of active files, and adds further
time to the extension accordingly. National Defence
acknowledged that the determination of the length of time
extensions is problematic.

Second is the creation within National Defence of the
Information Support Team (SJS/IST), which is part of
the Strategic Joint Staff and known in the media as Tiger
Team. SJS/IST reviews, prior to their being released, all
documents subject to an access request that contain infor-
mation related to Canadian Forces operations. In particular,
SJS/IST recommends exemptions and exclusions for
information that could prejudice the success of these
operations and endanger the safety of Canadian and allied
personnel.

National Defence’s request processing model allocates 14 days
for Office of Primary Interest (OPI) to retrieve records and
make preliminary recommendations on their disclosure,
including having SJS/IST review them. The access to infor-
mation office was unable to provide accurate figures,
for the review period, on the average time it takes to consult
this group since, it contends, this part of the process is
handled by the OPIs, but it did suggest that it could be as
long as 33 days on average. This raises two issues of major
concern for the OIC. First, consulting SJS/IST appears to
take on average 2.5 times longer than the time allocated in
the processing model. This clearly demonstrates that the
review significantly delays the processing of access requests.
Second, it is a concern that the access to information office
is unaware of the time it takes to complete this stage of a
request. National Defence should ensure that the institu-
tion respects the time allocated to the various stages of
the access process so that timely responses are the norm.
National Defence indicated that the access to information
office changed its procedures in 2008-2009 which require
that all consultations with SJS/IST are first reviewed by the
ATIP office. Only the information intended for disclosure
is sent to SJS/IST. With these new procedures in place, the
ATIP office reported that the new procedures in place will
allow keeping a closer track on these consultations and
the time they take as well as reducing the volume of records
to be reviewed by the SJS/IST.

Time extensions under paragraph 9(1)(b)

Although National Defence saw an increase in the number
of extensions it took in 2007-2008 under paragraph 9(1)(b)
(consultations), this increase is lower than the growth of
requests received over the same period. For the last three
years, National Defence has not taken any extensions for
fewer than 30 days (see Figure 3). In addition, the length
of time extensions increased in 2007-2008 compared to
2005-2006 and 2006-2007. Most of the extensions were
for 30 to 90 days (65 percent). However, the proportion of
extensions taken for more than 90 days is growing.
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Figure 3. Length of time extensions under
paragraph 9(1)(b)
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Figure 4 shows the average time it took to receive responses
to consultation requests National Defence sent to other

2005-2006 2006-2007 2007-2008
Year

B Fewer than 30 days B 121-150 days
W 30-90 days 151-180 days
W 91-120 days More than 180 days

federal institutions in 2007-2008.

Figure 4. Average response time for consultation
requests sent to other federal institutions in 2007-2008
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*“Overall” refers to the average response time for all consultation
requests, which includes more than just those shown here.

Consultation requests with the Department of Foreign
Affairs and International Trade (DFAIT) took the longest
to complete, particularly when they involved foreign
governments.

National Defence no longer prepares partial releases
of records on a regular basis while waiting for the results
of consultation requests. It will, however, if requesters
specifically ask it to do so. National Defence reported that,
in its experience, partial releases add to its workload and
in some occasions, have resulted in the premature release
of information later exempted or excluded by the consulted
institution.
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Informal treatment of requests

The Standard Operating Procedures Manual describes the
type of information that is generally processed informally
within National Defence (inside and outside the ATIP
office). For example, titles of previously released requests
are posted on the institution’s website and subsequent
requests for the same information are treated informally,
free of charge. In 2007-2008, National Defence completed
656 informal requests for such documents, generally within
30 days. This good practice, in effect, deflected a significant
amount of work from the formal access process. National
Defence may also, with the permission of the requester,
process an access request informally. Five such requests
were treated in 2007-2008.

Responding to requests for consultation from other
federal institutions

National Defence reported it treats consultation requests
received from other federal institutions as priorities, and
a deputy director in the access to information office is
responsible for ensuring this. National Defence completed
consultation requests within 41 days on average in
2007-2008.

Documenting extensions

As part of the report card questionnaire, the OIC asked
federal institutions whether they documented on their
request files justifications for taking extensions under
subsection 9(1). National Defence reported that it prepares
a justification for every extension it takes under paragraph
9(1) and records it in the case management system and
the paper file, or both. To verify this, the OIC reviewed the
files on its investigations into 11 complaints about National
Defence’s use of time extensions (the OIC closed these
complaints as resolved in 2007-2008; see Table 2 in
Appendix A). The OIC found that National Defence had
indicated in the case management system at the time it
processed the requests that it had taken extensions for
them but did not necessarily document the justifications
for taking them in every case.

OIC’'S RECOMMENDATIONS AND
THE INSTITUTION'S RESPONSE

1.

National Defence’s ATIP office should review the
criteria it uses to invoke time extensions under
paragraph 9(1)(a) (search for large volume of
records and unreasonable interference with the
operations of a federal institution), including ATTP
office workload, to ensure the criteria are
reasonable and legitimate and that extensions
do not delay the processing of access requests.

Response

The ATIP office recognizes that more extensions of
greater length were claimed in fiscal year 2007-2008
than in the past. The amount of backlog within the
directorate and the Offices of Primary Interest (OPIs)
is at a critical level, and National Defence is working
on addressing this problem but it will take time. In
the meantime, National Defence believes that putting
aside other critical work in order to direct all possible
efforts to avoid time extensions would unreasonably
interfere with the institution. If; for example, National
Defence ceased operations in the privacy group in order
to address the backlog in access files, then it could
reduce the amount and length of 9(1)(a) extensions,
but this is not reasonable given its obligations under
the Privacy Act.

Treasury Board Implementation Report #67 contains
Appendix A, “Guidance on the Application of Section
9 of the Access to Information Act,” which contains the
following under the heading “Reasons for Extensions”:
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“...The interference with your institution’s operations
may be considered ‘unreasonable’ if processing the
request within thirty days would require...such a high
proportion of the resources of the ATIP office that it
would have a significant negative impact on the pro-
cessing of other requests.”

The Directorate of Access to Information and Privacy
(DAIP) will review the criteria and determine whether
improvements can be implemented in order to speed

the processing of requests. Additionally, as DAIP reduces
the backlog of requests through the implementation
of initiatives described below, the length and frequency
of 9(1)(a) extensions will decrease.

National Defence should undertake not to delay
the processing of requests, particularly those
requiring internal consultations with the
Information Support Team and measure the actual
time it takes to complete those requests and any
resulting delays.

Response

This recommendation is understood to mean that
National Defence should take action to speed the
processing of requests, particularly regarding those
requiring internal consultations with SJS/IST.

Due to the nature of National Defence, operations
security, including the security of our troops, is a
critical consideration. Accordingly, DAIP must
continue to work with SJS/IST and strive to strike a
balance between security and timely access. In recog-
nition of this, IST in collaboration with DAIP, has
recently issued a new directive, which will see all files
sent to DAIP directly. DAIP will collate returns from all
OPIs and send IST a consolidated package for review.

4.

DAIP also continues to explore other methods of
expediting this review process, including sending IST
the release package with exemptions already applied
to reduce the amount of material for review.

DAIP is also exploring other areas in order to expedite
requests in general, including the possibility of adding
new staff and obtaining increased accommodations.

The access to information office should document
on their request files, at the time the request is
processed, justifications for taking an extension.
These justifications should include detailed
rationale for being invoked.

Response

Justifications for extensions are and will continue to
be appropriately documented by the ATIP office.
However, DAIP is prepared to work with the OIC to
develop criteria for more detailed justifications.

The access to information office should provide
the Information Commissioner a notice pursuant
to subsection 9(2) every time it extends a request
beyond 30 days.

Response

The ATI office does notify the Information
Commissioner of extensions beyond 30 days
in every case.
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DEPARTMENT OF NATIONAL DEFENCE

Appendix A: Complaints to the Office of the Information Commissioner
Table 1. Complaints received in 2007-2008
(These complaints may refer to requests made prior to 2007-2008)

0IC Findings, as of November 27, 2008

Category of complaint Received in Resolved Not Discontinued Pending
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 50 1" 4 9 26

Cabinet confidence exclusion 9 2 1 2 4

Delay (deemed refusal) 63 30 2 5 26

Time extension 108 46 8 3 51

No records/incomplete search 32 2 5 1 24

Fees 0 0 0 0 0

Miscellaneous 1 0 0 0 1

Total 263 91 20 20 132

Table 2. Complaints closed in 2007-2008
(Including new complaints received in 2007-2008 and complaints from previous years)

0IC findings, as of March 31, 2008

Category of complaint Closed in Resolved Not Discontinued
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 26 18 3 5

Cabinet confidence exclusion 9 5 4 0

Delay (deemed refusal) 30 17 13 0

Time extension 18 17 1 0

No records/incomplete search 18 6 10 2

Fees 5 4 1 0
Miscellaneous 6 0 0 6

Total 112 67 32 13
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FOREIGN AFFAIRS AND INTERNATIONAL TRADE

Overall performance in 2007-2008
Below average: 2 stars

The Department of Foreign Affairs and International Trade (DFAIT) plays a crucial role in the access to information
system, since other federal institutions must consult it about requests for information that might, if released, affect
Canada’s international relations. Consequently, it is disappointing to report that DFAIT’s performance declined
in 2007-2008.

A significant contributing factor, to be certain, was the very large increase DFAIT saw in both the number of new
requests it received and the number of pages it had to review. It also received more consultation requests than
new access requests in 2007-2008.

Nonetheless, DFAIT’s practices have a ripple affect across the whole system, so poor performance affects everyone.

For new requests, DFAIT had the lowest rate for completion of requests within the statutory timelines (30 days and
within the extended deadlines set out in the Access to Information Act) among the institutions reviewed for the
2007-2008 report cards. Moreover, the average completion time for a new request was a very long 132 days. At the
same time, it took DFAIT 75 calendar days on average to complete consultation requests. This lengthy response
time could be adversely affecting other federal institutions’ timelines.

DFAIT has tried various strategies to reduce its workload and backlog (files that have passed the statutory time
limits) with varying degrees of success.

The number of requests for which time extensions under subsection 9(1) were taken increased in recent years,
and, although the majority are still for 30 and 90 days, longer extensions are a growing proportion of the total.

Clearly, DFAIT faces considerable challenges in the area of access to information, particularly because it receives
so many consultation requests. This extra workload, which is not expected to lessen in the future, is taxing
DFAIT’s access to information staff. The access to information office has requested funding for more resources,
which may help ease the load somewhat.
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FOREIGN AFFAIRS AND INTERNATIONAL TRADE

Factors considered in assessment of overall performance

Workload

o Very large increase in new requests (65 percent) and number of pages reviewed (358 percent)
e Insufficient permanent resources to respond to current and expected workload

Completion time for new requests

o Within the statutory timelines: 32 percent
o Within 30 days: 24 percent
o Average: 132 days

Carry-over of requests

e Substantial increase in the carry-over of requests

Time extensions

o Very large increase in the number of time extensions taken under subsection 9(1) compared to 2005-2006
e Paragraph 9(1)(a) is cited for two thirds of the extensions invoked

o Majority of time extensions are for 30 to 90 days but are getting longer

o Compliance with subsection 9(2) (notice of extension): 83 percent

Deemed refusals

® 34.7 percent of new and carried-over requests fell into deemed refusal status (grade: F)

Consultation requests received from other federal institutions

o Average completion time: 75 calendar days
o Assigns dedicated analysts to consultation requests

Consultation requests sent to other federal institutions

o Needs improvement. The Department of Foreign Affairs and International Trade (DFAIT) should prepare more partial releases for consultation requests while
awaiting responses from consulted institutions

e Categorizing requests does not delay the process

e Reviewed the access to information manual as well as procedures and guidelines

o Took measures to improve employee morale and continued to use consultants to ease the backlog

o Streamlined the tasking process across the institution to make better use of existing resources

o Needs improvement. DFAIT should work to lessen delays in obtaining records and recommendations from program areas

Case management

o Departmental working group addressing various IM/IT issues

o Worked with IM/IT officials to streamline the access to information process and facilitate retrieval of electronic documents and physical records

e Implemented a revised case management strategy to align resources with requirements to address carried-over, new and expected access and
consultation requests

Senior management leadership

o Developed a professional development program for succession planning purposes

e Developed a new business case to obtain resources for policy development and training as well as an additional processing team to address the
production shortfall

e Developed an access to information awareness program for officials across the institution

o A team in the access to information office ensures that all necessary training, mentoring and coaching is provided to divisional staff and that necessary tools
are available

Complaints

o The Office of the Information Commissioner (OIC) received 109 complaints (out of 1,000 requests processed or 11 percent) about DFAIT's handling of requests
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FOREIGN AFFAIRS AND
INTERNATIONAL TRADE

The Department of Foreign Affairs and International Trade
(DFAIT) has never achieved full compliance with the Access
to Information Act in terms of responding to access requests
in a timely manner. It has also had a difficult time in recent
years returning to the level of compliance it achieved in 2002.

Table 1. Compliance history

2007-
2008

28.8% 60.1% 17.2% 34.7%

2002 2003 2004 2005 2006

Percentage of deemed - -
refusals (delays beyond
the statutory timelines)

Grade B D F F D F

The following sets out DFAIT’s key performance-related
challenges and actions in 2007-2008, provides baseline
information about DFAIT’s access to information activities
for that year and analyzes various factors to come to an
overall performance assessment out of five stars. The report
concludes with several recommendations and DFAIT’s
response to them.

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Workload
Number of requests and consultation requests
received increased substantially

Greater complexity and sensitivity of requests

Human resources
Limited pool of experienced access to information
specialists across the federal government

Substantial time and cost implications for the develop-
ment of access to information analysts

Insufficient permanent resources to respond to current
and expected workload

Retrieval of records
Delays in obtaining records and recommendations
from DFAIT program areas

KEY PERFORMANCE-RELATED ACTIONS
IN 2007-2008

Human and financial resources
Created a professional development program for
succession planning purposes

Took measures to improve employee morale, such as
reducing analyst workload, and continued to use
consultants to help with the backlog of requests

Developed a new business case to obtain resources
for policy development and training as well as an
additional processing team to address the production

shortfall

Developed a streamlined access to information tasking
process across the institution to make better use of
existing resources

Training
Developed an access to information awareness pro-
gram for officials across the institution, including
developing an online tutorial, which was initiated in
2007-2008

Records management
Initiated discussions with IM/IT officials to streamline
the access to information process and facilitate retrieval
of electronic documents and physical records
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Case management
Reviewed the access to information manual, procedures
and guidelines

Introduced monthly departmental performance reports
to senior management to improve overall under-
standing and commitment to access to information
compliance

Implemented a revised case management strategy to
align resources to requirements to address the workload
related to carried-over, new and expected access and
consultation requests

BY THE NUMBERS

DFAIT had a very large increase in its access request work-
load over the last three years, in the number of new requests
it received and, especially, in the number of pages it
reviewed, as shown in Table 2. These increases clearly
exceeded DFAIT’s internal capacity to respond, which must
be taken into account when assessing DFAIT’s performance
in 2007-2008.

Table 2. Requests received and completed,
and number of pages reviewed

2005- 2006- 2007- Change from
2006 2007 2008 2005-2006
Requests received 447 648 736 +65%
Requests completed 479 515 541 +13%
Number of pages 51,801 67,338 237,279 +358%
reviewed for
completed requests
Average number of 108 131 439 +306%

pages reviewed per
completed request

DFAIT received 736 new requests in 2007-2008 and
carried over 264 requests 2006-2007 (74 of which were
deemed refusals - requests delayed beyond the times set
out in the Act), for a total of 1,000 requests. It completed
32 percent of the new requests within the timelines set out
in the Act either within 30 days or within the extended
timelines listed in section 9. It completed only 23 percent
within 30 days. DFAIT reported that it took 132 days on
average to complete a request.

DFAIT was unable to continue to reduce its carry-over of
requests, as it had in 2006-2007. In fact, 2007-2008 saw a
substantial increase in it. For 2007-2008, DFAIT’s deemed
refusal ratio (the percentage of new requests and requests
carried over from 2006-2007 that fell into deemed refusal
status during the year) was 34.7 percent. This earned DFAIT
a grade of F on the scale that the Oftfice of the Information
Commissioner (OIC) used for many years to rate institu-
tions’ performance but is phasing out this year.

The OIC received 109 complaints against DFAIT in 2007~
2008, 31 of which were about deemed refusals. Of these
31 complaints, 13 were resolved (meaning that the OIC
found them to have merit and that the institution resolved
them to the Commissioner’s satisfaction), 4 were discon-
tinued and 14 are pending. See Table 1 in Appendix A.

In addition to access requests, DFAIT received 1,025 consul-
tation requests from other federal institutions (1.4 times
the number of new requests it received), which added
78,370 pages to the number of pages to review (equal to
25 percent of the total page count for the year).
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ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s performance
in responding to access to information requests is based
on the institution’s ability to respond to requests within
the timelines set out in the Act but also on other practices
that affect timeliness, such as requesting the shortest time
extensions possible. The OIC also reviewed whether each
institution documented its justifications for taking time
extensions.

Time extensions

In 2007-2008, DFAIT had a very large increase in the
number of time extensions it took compared to 2005-2006
(see Figure 1). This increase is much greater than the
increases in the number of requests DFAIT received and
the number of total pages it reviewed over the same period.
Taking the three categories of time extensions in subsec-
tion 9(1) into account, since some requests may be subject
to more than one of them, DFAIT took time extensions for
more than half (56 percent) of the new requests it received
in 2007-2008. DFAIT explained that it is now able to
invoke time extensions within the initial 30 days of the
access process. Previously, access to information staff were
so busy that requests would fall into deemed refusal status
before an extension could be claimed.

Figure 1. Number of time extensions under
subsection 9(1)
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Under subsection 9(2), federal institutions must send

a notice to the Information Commissioner every time
they invoke an extension beyond 30 days. In 2007-2008,
the Commissioner received 299 notices of extension from
DFAIT for 359 requests which represents a 83 percent
compliance rate.
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Time extensions under paragraph 9(1)(a)

There has been a very large increase in the number of time
extensions DFAIT took under paragraph 9(1)(a) (searches
for large volumes of records and interference with the
operations of the institution) for more than 30 days over
the last three years (see Figure 2). The majority of extensions
are still for 30 to 90 days. However, overall DFAIT is taking
longer extensions. DFAIT reported that the next largest
categories of extensions comprised extensions for fewer
than 30 days, and for 121 to 150 days. The smallest cate-
gories of extensions comprised extensions that are for
91 to 120 days and 151 to 180 days.

Figure 2. Length of time extensions under
paragraph 9(1)(a)
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DFAIT indicated that its increasing use of extensions was
largely due to the Afghanistan mission. DFAIT received
150 requests related to this military operation. Responding
to these requests involved a single office of primary interest
(OPI), whose operations were hindered by the demand.
DFAIT also reported significant difficulties in retrieving
records from program areas.

Time extensions under paragraph 9(1)(b)

The number of time extensions DFAIT has taken under
paragraph 9(1)(b) (consultations) has varied over the last
three years. There was a very large increase in 2007-2008
compared to 2005-2006 but a moderate decrease compared
to 2006-2007. However, DFAIT has been taking extensions
for increasingly longer periods, as shown in Figure 3. DFAIT
reported that the majority of time extensions it took were
for 30 to 90 days, followed very closely by extensions
for 121 to 150 days.

Figure 3. Length of time extensions under
paragraph 9(1)(b)
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DFAIT is required to seek information on many of its
files from foreign governments and organizations (there
were 249 such cases in 2007-2008), which can cause delays.
In 2007-2008, the average response time from foreign
governments and organizations was 148 calendar days
(for consultation requests for which DFAIT received a
response in that fiscal year). Some take even longer. In order
to avoid delays of this magnitude, DFAIT provides interim
releases to institutions and suggests that federal institutions
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invoke sections 13 (confidential matters) and 15 (matters
relating to international affairs) while DFAIT is awaiting
responses from foreign governments.

When DFAIT had to consult other federal institutions on
defence and national security matters, the average response
time was 56 days (for consultation requests closed and for
which responses were received from other federal institu-
tions)as shown in Figure 4. The overall average response
time was 47 days, due in part to delays in receiving
responses from the Privy Council Office on consultation
requests about records involving Cabinet confidences.

Figure 4. Average response time for consultation
requests sent to other federal institutions in 2007-2008

Law enforcement 17

International affairs, defence
and national security

Cabinet confidences 90

Overall*

0 50 100

Days

*“Overall” refers to the average response time for all consultation
requests, which includes more than just those shown here.

Note:

DFAIT reported that it sometimes provides partial releases
to requesters while awaiting final responses from consulted
institutions at which time DFAIT will provide, when
applicable, additional information to the requesters. The
OIC reminds DFAIT that when it prepares partial releases
of information, it must ensure that it always protects
requesters’ rights. The final decision about whether to
accept partial releases rests with requesters.

The OIC recommends that partial releases be prepared as
early in the access process as possible. It also recommends
that DFAIT inform requesters, in the letter sent to them
with the release, that additional records may be forth-
coming resulting from outstanding consultations, that they
will be informed of the outcome of the consultations even
though no additional records may be released, and that
they have the right to complain to the OIC at each step of
the process.

Of the 109 complaints the OIC received against DFAIT
in 2007-2008, 44 were about DFAIT’s use of time exten-
sions. Of these 44 complaints, 7 were resolved, 13 were
not substantiated, 1 was discontinued and 23 are pending.
See Table 1 in Appendix A.

Categorizing requests

DFAIT categorizes requests it receives as either “Routine”
or “Communications Alert.” In the latter case, the access to
information office provides the Communications Branch
with a copy of the release package three days in advance of
the release to allow the Branch time to produce any
necessary communications materials. DFAIT reported that
this step runs concurrently with the approval process and
does not delay the release.”

13 The findings of OIC's investigation into a complaint filed by the Canadian Newspaper Association against all federal institutions

regarding the existence of special rules for processing requests from the media cover the time from April 1, 2003, to:March 31, 2005.
During the investigation, OIC identified DFAIT as one of the institutions that labelled access requests, but concluded that this
did not contribute to any delays experienced. !
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In 2007-2008, DFAIT categorized 38 percent (282) of the
736 requests it received as “Routine.” It is the OIC’s view
that this allocation with fewer requests being categorized
as “Routine” than as “Communications Alert” indicates that
DFAIT should review and revise its categories as well as
the criteria it uses for assigning requests to them. DFAIT
reported that it is currently revisiting the criteria for the
“Communications Alert” category.

The OIC recommends that DFAIT, when it categorizes or
labels access requests, ensure that this continues to cause
no delays. Also, DFAIT should undertake to measure the
real time it takes to complete categorized requests as well
as any resulting delays.

Responding to requests for consultation from other
federal institutions

DFAIT plays a special role in the access to information
system, since other federal institutions must, as required
by TBS policy, consult DFAIT about requests for informa-
tion that might, if released, affects Canada’s international
relations. As such, DFAIT bears added responsibility to
ensure that its practices do not significantly affect the
workings of the access system. This is particularly impor-
tant because DFAIT can, in any given year, receive more
consultation requests from other federal institutions than
new access requests, as was the case in 2007-2008. In many
instances, DFAIT must also consult with foreign govern-
ments or organizations.

DFAIT stated that it treats all requests with the same
priority, whether they are formal access requests or consul-
tation requests. DFAIT has dedicated resources for the
treatment of consultation requests. However, due to its
high volume of work, it has for some time advised federal
institutions that it takes 75 calendar days on average to
respond to a consultation request and that they should
take a time extension under paragraph 9(1)(b) to accom-
modate this time frame or, as mentioned above, close the
request under the terms of sections 13 and 15 while awaiting
a follow-up response from DFAIT.

In addition, DFAIT cautioned that, although it has assigned
dedicated analysts to handling consultation requests, it
can do little to speed up consultations with foreign govern-
ments and organizations.

The OIC views DFAIT’s turnaround time on consultation
requests with great concern since it impacts the entire
access to information system. Most of the institutions
reviewed as part of the report card process reported that
requests involving mandatory consultations with DFAIT
are often delayed.

Documenting extensions

As part of the report card questionnaire, the OIC asked
federal institutions whether they documented on their
request files justifications for taking extensions under
subsection 9(1). DFAIT reported that access to informa-
tion officials provide a justification about the use of time
extensions, in the form of e-mails, notes or records of
telephone calls, which are documented in the case manage-
ment system. To verify this, the OIC reviewed the files on
its investigations into five complaints about DFAIT’s use
of time extensions (the OIC closed these complaints as
resolved in 2007-2008; see Table 2 in Appendix A). The
OIC found that, in four of these cases, DFAIT had indi-
cated in the case management system at the time it
processed the requests that it had taken extensions for
them but did not necessarily document the justifications
for taking them in every case. For the fifth complaint,
DFAIT only did the documentation during the OIC
investigation.
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OIC'S RECOMMENDATIONS AND
THE INSTITUTION'S RESPONSE

1.

DFAIT should allocate adequate resources on a
permanent basis to its access to information office,
considering its overall workload (access requests
and requests for consultation), to avoid undue
delays in processing access requests across the
federal government.

Response

Agreed. The DFAIT Access to Information and Privacy
(ATIP) office has grown in size over the past few years
including the addition of 12 new positions in 2007-08.
However, these new positions continue to be cash
managed with in-year funds. In June and November
2008, the ATIP Office asked the DFAIT Resource
Management Committee for additional resources in
an attempt to ensure that the required permanent
capacity is in place to meet all ATIP obligations. While
the Department was able to provide additional in-year
funds to hire more ATIP consultants to help with the
backlog, no ongoing permanent resources could be
funded internally. DFAIT is currently making additional
efforts to find a permanent source of funding to
address the growth in ATIP requests.

In light of the Treasury Board Secretariat policy
that DFAIT must review for other federal institu-
tions any information subject to an access request
the release of which might affect Canada’s inter-
national affairs, DFAIT should review its case
management framework to ensure that dedicated
resources are assigned to handling all these
requests for consultation to avoid undue delays
in processing them.

Response

DFAIT has dedicated resources for the processing of
consultation requests and has developed a case manage-
ment strategy, but the demands are beyond the current
capacity. The business case currently being drafted
includes additional resources for processing requests
for records under DFAIT control and consultation
requests from other government departments, as well
as for a Policy and Training team in order to build the
required permanent ATIP capacity at DFAIT to meet
all legislative and TBS policy obligations for both the
Access to Information Act and the Privacy Act.

The ATIP office should continue to pursue solutions
to deal effectively with current information manage-
ment problems related to the retrieval of documents,

paying particular attention to electronic documents.

Response

Agreed. In fact, DFAIT has already created an intra-
departmental IM/IT/ATIP working group whose goal
is to further improve the process of records retrieval
for both hard-copy and electronic records. The DFAIT
ATIP Manager of Business Practices and Systems also
continues to be a primary contributor to the ATIP
Systems Users inter-departmental working group. In
addition, the new streamlined tasking process, the
monthly departmental ATIP performance reports and
the departmental-wide ATIP Awareness Training
program, once fully implemented, will no doubt
contribute to addressing the delays in obtaining
records from the program areas.
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The DFAIT ATIP office should narrowly define its
categorization of access to information requests
deemed “Communications Alert,” such that requests
represent a minority of exceptional requests.

Response

Agreed. DFAIT recently addressed the amount of access
requests being flagged as Alert files for communication
products and streamlined this process in order to
reduce the administrative burden on the ATIP Office.
It is important to emphasize, however, that the
“Communications Alert” process at DFAIT is not an
approval process that adds further delays to releases.
DFAIT’s COMM Alert process happens in parallel to
the final stage of the ATIP process, which gives the
Department the opportunity to prepare communica-
tion products 72 hours prior to release of ATT Act
responses.

The DFAIT ATIP office should maintain its practice
of not delaying the processing of categorized
access requests and should measure the real time
it takes to complete these requests as well as any
resulting delays.

Response

DFAIT does intend to maintain this practice. The “real
time” taken to complete requests has also always been
captured and reported.

6.

The access to information office should document
on their request files, at the time the request is
processed, justifications for taking an extension.
These justifications should include detailed
rationale for being invoked.

Response

Agreed. ATIP Analysts need to document the rationale
for the extension claimed. While this has been done
most of the time, the ATIP Office will ensure that it
is a common practice for all access requests.

The access to information office should provide
the Information Commissioner a notice pursuant
to subsection 9(2) every time it extends a request
beyond 30 days.

Response

Agreed. These notices should always be sent, but there
appears to have been some inconsistencies. The
ATIP Office will ensure that the corrective measure
is instituted.
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FOREIGN AFFAIRS AND INTERNATIONAL TRADE

Appendix A. Complaints to the Office of the Information Commissioner
Table 1. Complaints received in 2007-2008
(These complaints may refer to requests made prior to 2007-2008)

0IC findings, as of November 27, 2008

Category of complaint Received in Resolved Not Discontinued Pending
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 22 2 2 1 17
Cabinet confidence exclusion 2 0 0 0 2

Delay (deemed refusal) 31 13 0 4 14

Time extension 44 7 13 1 23

No records/incomplete search 8 0 1 0 7

Fees 1 0 0 0 1
Miscellaneous 1 0 0 0 1

Total 109 22 16 6 65

Table 2. Complaints closed in 2007-2008
(Including new complaints received in 2007-2008 and complaints from previous years)

OIC findings, as of March 31, 2008

Category of complaint Closed in Resolved Not Discontinued
2007-2008 substantiated
Refusal to disclose (exemption/exclusion) 20 17 3 0
Cabinet confidence exclusion 4 2 2 0
Delay (deemed refusal) 13 12 0 1
Time extension 20 6 14 0
No records/incomplete search 2 1 1 0
Fees 0 0 0 0
Miscellaneous 2 1 1 0
Total 61 39 21 1
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HEALTH CANADA

Overall performance in 2007-2008
Below average: 2 stars

Health Canada slightly improved its performance in 2007-2008. Health Canada was successful in significantly
reducing its carry-over of requests in a deemed refusal situation. Although Health Canada received fewer new requests,
it saw a very large increase in number of pages reviewed compared to 2005-2006.

Only 34 percent of new requests were completed within 30 days. At the same time, Health Canada did make greater
use of time extensions than previously. The Office of the Information Commissioner (OIC) suggests that Health
Canada monitor its use of time extensions, particularly in light of the fact that it extended nearly two thirds of
new requests.

The OIC is concerned that Health Canada is taking twice as long on average as the time allocated in the processing
model to retrieve records in program areas. Similarly, the categorization of requests as “High-Sens” is causing
unacceptable delays (19 days on average). The OIC recommends that Health Canada review and streamline its
processing model to avoid the current situation of having the actual time required to go through the stages vary
significantly from the model.

Finally, the OIC acknowledges that Health Canada has undertaken initiatives to improve the processing of access
requests in 2007-2008. If these efforts are maintained and the recommendations contained in this report card are
implemented, the OIC is hopeful that Health Canada’s overall ATI performance will improve in 2008-2009.
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HEALTH CANADA

Factors considered in assessment of overall performance

Workload

o Moderate decrease in the number of new requests (-38 percent) but very large increase in the number of pages reviewed (97 percent) as well as in the average
number of pages reviewed per completed requests
e Shortage of qualified personnel to fill analyst positions which results in a significant ratio of requests per worker

Completion time for new requests

o Within the statutory timelines: 63 percent
o Within 30 days: 34 percent
e Average: 75 days

Carry-over of requests

o Very large decrease in carry-over of requests in deemed refusal status

Time extensions

e Increase in the total number of time extensions under subsection 9(1) over three years

o Majority of time extensions are for 30 to 90 days

o Needs improvement. When extensions are taken for the purpose of consultation requests with other government institutions, Health Canada does not consult
the other institutions prior to determining the length of the extension required

o Compliance with subsection 9(2) (notice of extension): 77 percent

Deemed refusals

 16.6 percent of new and carried-over requests fell into deemed refusal status (grade: D)

Consultation requests received from other federal institutions

e Consultation requests from other federal institutions are treated the same way as formal access
o Average completion time: not available

Consultation requests sent to other federal institutions

e Prepares partial releases of information for access requests requiring consultations

o Needs improvement. Health Canada should take steps to limit delays in the process caused by categorizing some requests as “High-Sens” (19 days on average)
e Best practice. Takes portfolio approach to cases to foster stronger working relationships between the access to information office and program areas, and
promote greater understanding of subject areas, resulting in more accurate interpretation of the Act by program areas and higher quality advisory services
by analysts

Senior management leadership

Training
o Tailored training and awareness sessions for program areas, which resulted in informed recommendations from program areas

Complaints

e The Office of the Information Commissioner received 59 complaints (out of 1,520 requests processed or 4 percent) about Health Canada’s handling of requests
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HEALTH CANADA

Health Canada achieved full compliance with the Access to
Information Act in 2002 in terms of responding to access
requests in a timely manner, but its performance steadily
declined until 2006 (see Table 1).

Table 1. Compliance history

2007-
2008

18.2% 18.9% 21.9% 16.6%

2002 2003 2004 2005 2006

Percentage of deemed - -
refusals (delays beyond
the statutory timelines)

Grade A B D D F D

The following sets out Health Canada’s key performance-
related challenges and actions for 2007-2008, provides
baseline information about Health Canada’s access to
information activities that year and analyzes various factors
to come to an overall performance assessment out of five
stars. The report concludes with several recommendations
and Health Canada’s response to them.

First, however, the Office of the Information Commissioner
(OIC) notes that it has concerns about Health Canada’s
data-gathering and reporting practices. There were
numerous errors in key data Health Canada provided in
its response to the report card questionnaire this year, such
as the number of requests it completed within the timelines
set out in the Act.

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Human resources
Staff retention and turnover of ATIP employees and
OPI specialized in drug review (subject matter expert
for more than 60% of all access requests)

Shortage of qualified staff across the public service

High caseload-to-employee ratio

Retrieval of records
Large and complex requests slowed down retrieval of
records from offices of primary interest (OPIs)

KEY PERFORMANCE-RELATED ACTIONS
IN 2007-2008

Workload
- Made substantial efforts to reduce the backlog of
requests to improve future performance

Implemented a portfolio approach (assigning analysts
to specific program areas, which allows specialization,
and fostering stronger relations with OPIs)

Training and staffing

- Implemented programs to improve the overall expe-
rience of the access to information community, in
collaboration with other science-focused institutions

Provided training to OPIs to improve processing times
and increase understanding of the access to informa-
tion process
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BY THE NUMBERS

In 2007-2008, the number of access requests received by
Health Canada decreased compared to 2005-2006, as

shown in Table 2; however, there was a very large increase
in the number of pages reviewed over the same period as well
as in the number of pages reviewed per completed requests.

Table 2. Requests received and completed,
and number of pages reviewed

2005- 2006— 2007- Change from
2006 2007 2008 2005-2006
Requests received 1,842 1,442 1,147 -38%
Requests completed 1,538 1,644 1,164 -24%
Number of pages 171,131 357,913 336,435 +97%
reviewed for
completed requests
Average number of 111 218 289 +160%

pages reviewed per
completed request

Health Canada received 1,147 new requests in 2007-2008
and carried over 373 requests from 2006-2007 (143 of which
were deemed refusals - requests delayed beyond the times
set out in the Act), for a total of 1,520 requests. It completed
63 percent of the new requests within the timelines set out
in the Act either within 30 days or within the extended
timelines listed in section 9. It completed 34 percent within
30 days. Health Canada reported that it took 75 days on
average to complete a request.

Health Canada made significant progress in reducing its
carry-over of deemed refusals from 2006-2007 (from 143 to
20 requests). For 2007-2008, Health Canada’s deemed
refusal ratio (the percentage of new requests and requests
carried over from 2006-2007 that fell into deemed refusal
status) was 16.6 percent. This earned Health Canada a grade
of D on the scale that the OIC used for many years to rate
institutions’ performance but is phasing out this year.

The OIC received 59 complaints against Health Canada
in 2007-2008, 13 were about deemed refusals. Of these
13 complaints, 7 were resolved (meaning that the OIC found
them to have merit and that the institution resolved them
to the Commissioner’s satisfaction), 1 was not substantiated,
1 was discontinued and 4 are pending. See Table 1 in
Appendix A.

In addition to access requests, Health Canada received

184 requests for consultation from other federal institutions,
which added 6,622 pages to the number of pages to review
(equal to two percent of the total page count for the year).

ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s performance
in responding to access to information requests is based
on the institution’s ability to respond to requests within
the timelines set out in the Act but also on other practices
that affect timeliness, such as requesting the shortest time
extensions possible. The OIC also reviewed whether each
institution documented its justifications for taking time
extensions.

Time extensions

Health Canada increased its use of time extensions in
2007-2008 compared to 2005-2006 (see Figure 1). By
contrast, the number of new requests Health Canada
received in 2007-2008 decreased, while the number of
pages reviewed per completed request increased over the
same period.
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Figure 1. Number of extensions under subsection 9(1)
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Under subsection 9(2), federal institutions must send a

notice to the Information Commissioner every time they

invoke an extension beyond 30 days. In 2007-2008, the

Commissioner received 533 notices of extension from Health
Canada for 692 requests, which represents a 77 percent
compliance rate.

The OIC received 59 complaints against Health Canada
in 2007-2008, 23 of which were about Health Canada’s use
of time extensions. Of these 23 complaints, 14 were resolved
and 9 are pending. See Table 1 in Appendix A.

Time extensions under paragraph 9(1)(a)

The number of time extensions Health Canada has taken
under paragraph 9(1)(a) (searches for large volumes of
records and interference with the operations of the insti-
tution) for more than 30 days has varied significantly in
recent years (see Figure 2). However, these extensions have
generally continued to be for 30 to 90 days. The OIC
corroborated these facts by reviewing the notices of
extension it had received from Health Canada over the year.

Figure 2. Length of time extensions under
paragraph 9(1)(2)
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W 91-120 days More than 180 days

Health Canada determines the length of an extension based
on the number of records to review and its workload, noting
that retrieving records in program areas takes twice as long
on average as the time allocated in the processing model.

Health Canada attributes these delays to the large volumes
of records and complexity of searches.

Time extensions under paragraph 9(1)(b)

The number of time extensions Health Canada took under
paragraph 9(1)(b) (consultations) for more than 30 days
significantly increased in 2007-2008 compared to 2005-2006
(see Figure 3). However, these extensions generally conti-
nued to be from 30 to 90 days. The OIC corroborated these
facts by reviewing the notices of extension it had received
from Health Canada over the year. One reason for the
increase is the growing number of “horizontal” projects
Health Canada is working on with other science-focused
institutions.
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Figure 3. Length of time extensions under Time extensions under paragraph 9(1)(c)
paragraph 9(1)(b) The number of time extensions Health Canada took under
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in the consultation request while awaiting consultations
results. The OIC recommends that partial releases be
prepared as early in the access process as possible. Also, it
recommends that Health Canada inform requesters, in the
letter sent to them with the release, that additional records
may be forthcoming resulting from outstanding consul-
tations, that they will be informed of the outcome of the
consultations even though no additional records may be
released, and that they have the right to complain to the
OIC at each step of the process.
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Processing model

It is not obvious from Health Canada’s processing model
which stages of the access process run concurrently. Hence,
it appears that the number of days for all the stages com-
bined equals more than the 30 days allowed in the Act. In
addition, the actual time required to go through the stages
varies significantly from the model. For example, retrieval
of records takes on average twice the time allocated. This
results in delays for requesters in receiving a response to
their access to information requests.

Categorizing requests

Health Canada categorizes few of the requests it receives
as “High-Sens” (about 10 percent).”* When doing so, it adds
five days to the schedule to allow review by the Deputy
Minister’s Office and for preparation of communications
material. These additional steps took, in actual fact, 19 days
on average, which resulted in delays for some requests in
2007-2008.

In the 2006 Health Canada report card, the OIC noted
that this practice of having the Deputy Minister’s Office
review sensitive files goes against the access to information
coordinator’s delegation of authority order. The OIC is
concerned that this practice continues two years later. It
is also the OIC’s view that the review of sensitive requests
should not in any way delay the processing of those requests.
The OIC also recommends that Health Canada undertake
to measure the actual time it takes to complete categorized
requests and any resulting delays.

Note:

Responding to requests for consultation from other
federal institutions

Health Canada reported that it treats the consultation
requests it receives from other federal institutions in the
same manner as any other access requests, and not as prior-
ities. Health Canada was unable to determine the average
processing time for consultation requests since its case
management system currently does not track this data.

Documenting extensions

As part of the report card questionnaire, the OIC asked
federal institutions whether they documented on their
request files justifications for taking extensions under
subsection 9(1). Health Canada indicated that it only
documents justifications for taking extensions when they
require complex interpretation of the legislation. The OIC
was unable to corroborate this information through a
complaint files’ review because no complaints about Health
Canada’s use of time extensions were closed in 2007-2008
(see Table 2 in Appendix A). The 14 complaints that were
received and resolved in 2007-2008 were in fact closed in
2008-2009 and, as a result, were not included in the OIC
files review.

14 The findings of OIC's investigation into a complaint filed by the Canadian Newspaper Association against all federal institutions
regarding the existence of special rules for processing requests from the media cover the period between April/1, 2003, and

March 31, 2005. During the investigation, OIC identified Health Canada as one of the institutions thatilabelled access requests as
“sensitive. Health Canada was part of the larger group which used labeling systems and which process slows down the processing
of the request.”
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OIC'S RECOMMENDATIONS AND
THE INSTITUTION'S RESPONSE

1. Health Canada’s ATIP office should review its
processing model to identify clearly any stages that
take place concurrently and to ensure that it reflects
the proper powers of the ATIP coordinator for the
administration of the Access to Information Act.

Response

Health Canada completed an assessment of its pro-
cessing model and identified stages that take place
concurrently in order to ensure that the workflow
process reflects legislative requirements and enables
more effective management of requests. The new model
is being finalized and Health Canada is working with
another government institution to validate its changes.

2. Health Canada should cease immediately to delay
the processing of requests categorized as “Hi-Sens”
and should measure the actual time it takes to
complete these requests as well as any resulting
delays.

Response

Health Canada will continue to develop efficiencies in
order to resolve delays associated with the processing
of requests by:

1) Improving the internal tracking of Hi-Sens review
timelines and follow-ups; and

2) Delivering information sessions to Offices of

Primary Interest (OPIs) to increase awareness
of the legislative framework and process.

The ATIP office should review the criteria it uses
to invoke time extensions under subsection 9(1) to
ensure they are reasonable and legitimate.

Response

Health Canada is updating the guidance document
for ATIP staff to ensure application of all extensions
taken under subsection 9(1) is appropriate and can
be substantiated.

Health Canada has implemented an internal process
requiring analysts to log a detailed rationale on all
extensions.

Health Canada should continue to pursue solutions
to deal effectively with current records management
problems related to the retrieval of documents.

Response

Health Canada is rolling-out a Departmental RDIMS
system as a pilot scheduled for completion March 2009.
A detailed implementation plan for the rest of the
Department will follow.

Also, Health Canada will continue delivering informa-
tion sessions to OPIs to further education and to
support the managing of the ATIP process, including
the timely retrieval of records.

SPECIAL REPORT TO PARLIAMENT



5.

The access to information office should docu-
ment on their request files, at the time the request
is processed, justifications for taking an exten-
sion. These justifications should include detailed
rationale for being invoked.

Response
Health Canada has implemented the practice of logging
detailed justifications and rationales for extensions.

The access to information office should provide
the Information Commissioner a notice pursuant
to subsection 9(2) every time it extends a request
beyond 30 days.

Response

Health Canada will provide the Information
Commissioner a notice pursuant to subsection 9(2)
every time it extends a request beyond 30 days. Our
understanding is that the OIC calculates our compliance
rate for 2007-2008 to be at 77%.

Health Canada will ensure that this practice is consis-
tently applied by all staff to achieve full compliance.
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HEALTH CANADA

Appendix A. Complaints to the Office of the Information Commissioner
Table 1. Complaints received in 2007-2008
(These complaints may refer to requests made prior to 2007-2008)

0IC findings, as of November 27, 2008

Category of complaint Received in Resolved 1] Discontinued Pending
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 13 1 1 0 "
Cabinet confidence exclusion 2 0 1 0 1

Delay (deemed refusal) 13 7 1 1 4

Time extension 23 14 0 0 9

No records/incomplete search 4 1 0 1 2

Fees 2 0 0 0 2
Miscellaneous 2 0 1 0 1

Total 59 23 4 2 30

Table 2. Complaints closed in 2007-2008
(Including new complaints received in 2007-2008 and complaints from previous years)

0IC findings, as of March 31, 2008

Category of complaint Closed in Resolved Not Discontinued
2007-2008 substantiated
Refusal to disclose (exemption/exclusion) 5 4 1 0
Cabinet confidence exclusion 0 0 0 0
No records/incomplete search 5 3 1 1
Delay (deemed refusal) 28 27 1 0
Time extension 0 0 0 0
Fees 0 0 0 0
Miscellaneous 5 4 1 0
Total 43 38 4 1
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LIBRARY AND ARCHIVES CANADA

Overall performance in 2007-2008
Above average: 4.5 stars

Given its mandate, Library and Archives Canada finds itself in a unique position. It is required to preserve archives
from across the federal government, some of which are potentially subject to access requests. However, it has no
control over records other federal institutions produce. Some archival records are designated classified and as
such require mandatory consultation with those institutions.

The Office of the Information Commissioner (OIC) commends Library and Archives Canada’s performance in
maintaining, for a second year in a row, a very low deemed refusal rate. The OIC notes a number of factors that made
it possible, namely that Library and Archives Canada was able to complete roughly three quarters of the new requests
it received in 2007-2008 within 30 days. Library and Archives Canada reduced its carry-over of requests to a very
low level.

The OIC observed one key factor that has mitigated Library and Archives Canada’s performance and prevented it

to reach a 5* grade in 2007-2008. It is the OIC’s review of 43 out of 48 complaints against Library and Archives
Canada about time extensions closed in 2007-2008 which concluded that although Library and Archives Canada

was justified to undertake consultation requests with Canadian Security and Intelligence Service, the length of the

vast majority of these extensions taken by the institution was too long to be justifiable.

Overall, however, Library and Archives Canada is characterized by its ongoing commitment to customer service,
such as favouring informal treatment of requests and working with requesters to refine requests.
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LIBRARY AND ARCHIVES CANADA

Factors considered in assessment of overall performance

Workload

e Moderate decrease in the number of new requests (-33 percent) and a limited decrease in the number of pages reviewed (-11 percent) compared to 2005-2006
The number of pages reviewed increased by more than 100 percent compared to 2006-2007

Completion time for new requests

o Within the statutory timelines: 86 percent
e Within 30 days: 72 percent
o Average: 29 days

Carry-over of requests

o Reduced its carry-over of requests to a very low level

Time extensions

e Very large increase in the number of time extensions under subsection 9(1) taken over three years while the number of requests received decreased

e Majority of time extensions are for more than 90 days (more than half for more than 180 days)

o Needs improvement. Library and Archives Canada should reduce to a reasonable and legitimate level the length of time extensions it takes under paragraph
9(1)(b), to avoid delaying the process

e Compliance with subsection 9(2) (notice of extension): 75 percent

Deemed refusals

e 2.1 percent of new and carried-over requests fell into deemed refusal status (grade: A)

Consultation requests received from other federal institutions

e Very low number of consultation requests (0.4 percent of total page count)
e Best practice: Consultation requests treated expeditiously (within 16 days on average) to avoid deemed refusals for consulting institutions

Consultation requests sent to other federal institutions

e Partial release of information for requests requiring consultations

e Memorandum of Understanding with Canadian Security and Intelligence Service (CSIS) requiring Library and Archives Canada to consult CSIS before releasing
any records relating to it

e Best practice. Close collaboration between Library and Archives Canada, National Defence and CSIS related to processing consultation requests on restricted
archival records more rapidly and more efficiently

e Best practice. Focus of access to information analysts and managers is on delivering quality service to requesters and the public: processing requests informally;
ensuring requesters receive the information they are seeking; and helping requesters narrow the scope of their requests

Complaints

o The Office of the Information Commissioner received 31 complaints out of 617 requests processed or 5 percent) about Library and Archives Canada’s handling
of requests

Il sPeciAL RePORT TO PARLIAMENT



LIBRARY AND ARCHIVES CANADA

Library and Archives Canada has had a dramatic turn-
around in recent years in terms of responding to access
requests in a timely manner under the Access to Information
Act. In 2004 and 2005, the institution failed to comply with
the terms of the Act, while in 2006 it achieved an exemplary
grade (see Table 1).

Table 1. Compliance history

2007-
2008

55.5% 3.8% 2.1%

2005 2006 2007

Percentage of deemed 70%
refusals (delays beyond
the statutory timelines)

Grade F F A A

The following sets out Library and Archives Canada’s key
performance-related challenges and actions in 2007-2008,
provides baseline information about Library and Archives
Canada’s access to information activities for that year and
analyzes various factors to come to an overall performance
assessment out of five stars. The report concludes with
several recommendations and Library and Archives Canada’s
response to them.

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Financial and human resources
Budget restrictions prevented the staffing of seven
vacant positions (due to departures, acting appoint-
ments, and maternity and care and nurturing leave).

KEY PERFORMANCE-RELATED
ACTIONS IN 2007-2008

Human resources
Hired additional resources, including a consultant to
deal with the backlog of requests and three co-op
students to review and process requests

Allowed some overtime by staff

Process
Continued informal treatment of access requests,
with a focus on service to requesters

Prepared partial releases of information, whenever
possible, for requests involving time extensions for
consultation with other federal institutions

Broke down large requests into parts, which may
result in several complaints from the same requester

BY THE NUMBERS

In 2007-2008, Library and Archives Canada had a decrease
in the number of new requests it received compared to
2005-2006. It experienced a limited reduction in the
number of pages reviewed compared to 2005-2006, although
it represented a more than 100 percent increase compared
to 2006-2007, as shown in Table 2.
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Table 2. Requests received and completed,
and number of pages reviewed

2005- 2006- 2007- Change from
2006 2007 2008 2005-2006
Requests received 745 744 498 -33%
Requests completed 823 715 552 -33%
Number of pages 392,249 156,648 350,500 -11%

reviewed for
completed requests

Average number of 477 219 635
pages reviewed per
completed request

+33%

Library and Archives Canada received 498 new requests in
2007-2008 and carried over 119 requests from 2006-2007
(of which 6 were deemed refusals - requests delayed beyond
the times set out in the Act), for a total of 617 requests. It
completed 86 percent of the new requests within the time-
lines set out in the Act either within 30 days or within the
extended timelines listed in section 9. It completed 72 per-
cent within 30 days. Library and Archives Canada reported
that it took 68 calendar days on average to complete a
request (including new requests received in 2007-2008
and requests carried over from the previous years).

Library and Archives Canada was able to reduce its carry-
over of requests to a very low level. For 2007-2008, Library
and Archives Canada’s deemed refusal ratio (the percentage
of new requests and requests carried over from 2006-2007
that fell into deemed refusal status during the year) was
2.1 percent (very similar to last year’s figure). This earned
Library and Archives Canada a grade of A on the scale that
the Office of the Information Commissioner (OIC) used
for many years to rate institutions’ performance but is
phasing out this year.

The OIC received 31 complaints against Library and Archives
Canada in 2007-2008, none of which was about deemed
refusals. See Table 1 in Appendix A.

In addition to access requests, Library and Archives Canada
received 18 requests for consultations from other federal
institutions, which added 1,350 pages to the number of
pages to review (equal to 0.4 percent of the total page count
for the year).

ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s performance
in responding to access to information requests is based
on the institution’s ability to respond to requests within
the timelines set out in the Act but also on other practices
that affect timeliness such as requesting the shortest time
extensions possible. The OIC also reviewed whether each
institution documented its justifications for taking time
extensions.

Time extensions

Library and Archives Canada had a very large increase in
the number of time extensions it took in 2007-2008 com-
pared to 2005-2006 (Figure 1). This is in contrast to the
number of new requests which decreased in 2007-2008.

Figure 1. Number of extensions under subsection 9(1)
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Under subsection 9(2), federal institutions must send a
notice to the Information Commissioner every time they
invoke an extension beyond 30 days. In 2007-2008, the
Commissioner received 117 notices of extension for
156 requests, which represents a 75 percent compliance rate.

The OIC received 31 complaints about Library and Archives
Canada in 2007-2008. According to the OIC records,
14 complaints were about time extensions. Of these 14 com-
plaints, 4 were not substantiated, 9 were discontinued and
1is pending. See Table 1 in Appendix A.

Time extensions under paragraph 9(1)(b)

In 2007-2008, Library and Archives Canada had a very large
increase in the number of time extensions it took under
paragraph 9(1)(b) (consultations) for more than 30 days
compared to the number it took in 2005-2006 (see Figure 2).
Library and Archives Canada reported that the majority
of extensions were for more than 90 days, with 45 percent
being for more than 180 days.

Figure 2. Length of time extensions under
paragraph 9(1)(b)
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Library and Archives Canada reported that extensions taken
under paragraph 9(1)(b) have presented a particular chal-

lenge, namely that it has been difficult to accurately evaluate
the length of the extensions required to complete consul-
tation requests. Consequently, Library and Archives Canada
runs the risk of requests falling into deemed refusal status

if the consultation requests are not completed within the

anticipated time.

According to Library and Archives Canada, the length of
these extensions is determined in consultation with the
institutions being consulted and is based on an estimate
of the number of pages involved and the time it will take
the institutions to review them. When the end of a time
extension approaches, the access to information analyst
communicates with the institution being consulted to
determine whether the response will be sent back on time.
If not, a manager or director takes over the file to help
facilitate the return of the material on time.

The OIC notes a discrepancy between the length of the time
extensions Library and Archives Canada invoked in
2007-2008 (Figure 2) and the actual time it took to receive
responses from institutions (approximately 85 calendar
days) (Figure 3). This discrepancy suggests that Library and
Archives Canada takes much longer time extensions than
required to receive responses from consulted institutions.
It also largely reduces the likelihood that requests will fall
into deemed refusal status, which may have contributed to
Library and Archives Canada’s very low deemed refusal
rate (2.1 percent) in 2007-2008.

This discrepancy also suggests to the OIC that these time
extensions may not be reasonable and legitimate within
the meaning of paragraph 9(1)(b). To verify this, the OIC
reviewed 43 of the 48 complaints against Library and
Archives Canada about time extensions closed in
2007-2008, which includes complaints from 2007-2008
and previous years. The OIC found that, although Library
and Archives Canada was justified to undertake consulta-
tions, the length of the vast majority of these extensions
taken by the institution was too long to be justifiable.
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Figure 3. Average response time for consultation
requests sent to other federal institutions in 2007-2008
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*“Overall” refers to the average response time for all consultation
requests, which includes more than just those shown here.

Some of the records Library and Archives Canada holds
are classified or designated archival records, all of which
require mandatory consultations with other federal insti-
tutions prior to release.

Library and Archives Canada indicated in its 2007-2008
annual report to Treasury Board Secretariat on access to
information activities that it has been working in closer
collaboration with the Department of National Defence
and the Canadian Security and Intelligence Service (CSIS)
to process more rapidly and more efficiently consultation
packages concerning restricted archival records. Library
and Archives Canada is committed to continuing these
collaborations in 2008-2009.

Library and Archives Canada currently has a Memorandum
of Understanding with CSIS, under which it must consult
CSIS before releasing any record relating to it. About two-
and-a-half years ago, Library and Archives Canada sent a
large volume of records (more than 40,000 pages) to CSIS
for review. The extensions invoked for these consultation
requests were lengthy (more than 300 days). It took about
18 months for CSIS to respond to them all.

Library and Archives Canada almost always prepares partial
releases of records, except when it is uncertain what the
results of the consultation requests will be. Its experience
is that generally it is safer to wait until the full results of
the consultation are known, because there are often discrep-
ancies in the results when received in parts.

The OIC recommends that any partial releases be prepared
as early in the access process as possible. Also, it recom-
mends that Library and Archives Canada inform requesters,
in the letter sent to them with the release, that additional
records may be forthcoming resulting from outstanding
consultations, that they will be informed of the outcome
of consultation requests even though no additional records
may be released, and that they have the right to complain
to the OIC at each step of the process.

Informal treatment of requests

Library and Archives Canada often processes requests
informally. For example, any written requests for personnel
records that do not explicitly refer to making a request
under the Access to Information Act are treated informally. In
2007-2008, Library and Archives Canada treated approxi-
mately 9,150 requests for personnel records this way. The
OIC reminds Library and Archives Canada that when it
considers processing an access request informally, it should
inform the requester of this possibility and ensure that the
process is carried out in a manner that protects requesters’
rights. The final decision on whether to process a request
formally or informally rests with the requester.
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Records management for non-archived records
Library and Archives Canada defines non-archived records
as operational records. It notes that for these records it has
weak record management practices that vary across the
institution and recognizes the need to improve them.
Nonetheless, non-archived records represented only one
percent (approximately five requests) of Library and Archives
Canada’s volume of requests in 2007-2008.

Responding to requests for consultation requests
from other federal institutions

Currently, Library and Archives Canada prioritizes consul-
tation requests received from other federal institutions,
completing them within 16 calendar days on average.

Documenting extensions

As part of the report card questionnaire, the OIC asked
federal institutions whether they documented on their
request files justifications for taking extensions under
subsection 9(1). Library and Archives Canada reported that
it documents on the case management system the paragraph
of subsection 9(1) under which it is taking time extensions,
as well as the number of days the other institution requires
to respond to consultation requests. To learn more about
Library and Archives Canada’s practices in this area, the OIC
reviewed the files on its investigations into 43 complaints
about Library and Archives Canada’s use of time extensions
(the OIC closed these complaints as resolved in 2007-2008;
see Table 2 in Appendix A). The OIC found that Library and
Archives Canada had indicated in the case management
system at the time it processed the requests that it had
taken extensions for them but did not necessarily document
the justifications for taking them in every case.

OIC’'S RECOMMENDATIONS AND
THE INSTITUTION'S RESPONSE

1.

The Library and Archives Canada access to infor-

mation and privacy (ATIP) office should review

the criteria it uses to invoke time extensions under

paragraph 9(1)(b) to ensure the criteria are reason-

able and legitimate and that the time extensions do
not delay the processing of access requests.

Response

Library and Archives Canada (LAC) has taken two major
steps to improve services and processes with our
consultation departments (DND, CSIS, DOJ, VAC,
and soon the RCMP and INAC).

First, it has established monthly key stakeholder
meetings. As you know, LAC does not have sufficient
control over consultation extensions due to the unique
nature of its mandate. (LAC’s mandate is to preserve
the documentary heritage of Canada for the benefit
of present and future generations; to be a source of
enduring knowledge accessible to all, contributing
to the cultural, social and economic advancement
of Canada; to facilitate in Canada co-operation among
communities involved in the acquisition, preservation
and diffusion of knowledge; and to serve as the
continuing memory of the government of Canada and
its institutions.) This means Library and Archives
Canada holds archived information from other
departments that may still remain protected (i.e. CSIS
and DND documents).
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In September 2008, Library and Archives Canada ini-
tiated stakeholder meetings with specific departments
that it heavily depends on for consultation purposes.
The goal of these meetings was to keep these depart-
ments engaged, share resources and best practices and
continuously improve the way Library and Archives
Canada operates with these stakeholders. Library and
Archives Canada will be meeting every month and
engage staff in working groups as necessary.

Second, Library and Archives Canada is in the middle
of deploying a system upgrade. LAC/ATIP&PR Division
has acquired a system upgrade to ATIPFlow application
called AccessPro Redaction from Privasoft. The new
system will bring new improvements to help manage
information, provide better collaboration among team
members and facilitate requests more effectively. The
system upgrade also has the capability of communi-
cating with our stakeholders for consultation efforts,
but this feature might only be operable by 2010, due
to system infrastructure required to deal with the
sensitivity of the information. Key feature improvements
are automated tracking and reporting (helps manage
and build process efficiency), detailed audit log, inte-
grated time management (manage timers for each
request), and image encryption.

Library and Archives Canada should carefully
review its processes for managing non-archived
records to ensure that retrieving those records does
not delay the processing of access requests.

Response

Library and Archives Canada defines non-archived
records as its operational records. These records repre-
sent one percent (approximately five requests) of our
ATIP&PR volume request for 2007-2008.

However, Library and Archives Canada recognizes the
need to enhance its record management practice. LAC’s
functional authority in this matter has taken steps to
move the department towards an improved record
management services and corporate file classification
plan to develop a file naming convention.

The access to information office should document
on their request files, at the time the request is
processed, justifications for taking an extension.
These justifications should include detailed
rationale for being invoked.

Response

The Library and Archives Canada’s Access to
Information Division has implemented a Procedure
Review Committee in October 2008. This committee
will update and communicate key information to
analysts such as documenting rationale. In 2006, the
Division went through an extensive business process
mapping exercise that established a base for docu-
menting procedures and processes. The Procedure
Review Committee is now responsible in maintaining
and improving this information.

The access to information office should provide
the Information Commissioner a notice pursuant
to subsection 9(2) every time it extends a request
beyond 30 days.

Response

Library and Archives Canada, Access to Information
Division has noted this comment and has tasked the
Procedure Review Committee to put in place correc-
tive measures.
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LIBRARY AND ARCHIVES CANADA

Appendix A. Complaints to the Office of the Information Commissioner

Table 1. Complaints received in 2007-2008

(These complaints may refer to requests made prior to 2007-2008)

0IC findings, as of November 27, 2008

Category of complaint Received in
2007-2008

Refusal to disclose (exemption/exclusion) 8

Delay (deemed refusal) 0
Time extension 14
No records/incomplete search 9
Fees 0
Miscellaneous 0
Total 31

Table 2. Complaints closed in 2007-2008

(Including new complaints received in 2007-2008 and complaints from previous years)

OIC findings, as of March 31, 2008

Category of complaint

Refusal to disclose (exemption/exclusion)
Delay (deemed refusal)

Time extension

No records/incomplete search

Fees

Miscellaneous

Total

Resolved Not
substantiated

O O o o o o o
N ©o o o b~ O w

Closed in Resolved
2007-2008

16 3

0 0

48 45

1 1

0 0

1 1

66 50

Discontinued Pending

0w O o o wvw o o

Not Discontinued
substantiated
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NATURAL RESOURCES CANADA

Overall performance in 2007-2008
Average: 3.5 stars

This is the first report card for National Resources Canada (NRCan). It was selected for review based on its best
practices and previous efforts to improve its compliance with the Access to Information Act.

With environmental issues becoming of greater importance to Canadians, NRCan has been receiving more requests
in recent years. There was also a surge of requests in 2007-2008 related to the shutdown of the medical isotopes
reactor at Chalk River. As with many other institutions surveyed for the report card process, NRCan has struggled
to attract and retain knowledgeable and experienced ATIP staff. Nonetheless, NRCan has managed to maintain fair
performance under increasing pressure.

In 2007-2008, NRCan had a substantial increase of its workload but did not have adequate human resources to
meet it. Consequently, there has been an increase in the number of requests under subsection 9(1) for which time
extension were taken. Also, extensions were for longer periods.

Although the Office of the Information Commissioner (OIC) hopes for improvements in performance in future
years, it would be remiss not to mention the numerous practices NRCan already follows that contribute to its
processing requests in a timely manner. For example, it communicates regularly and proactively with requesters to
help them narrow and refine their requests, it does not invoke time extensions under paragraph 9(1)(«), it has strong
records management practices and makes extensive use of collaborative technologies.
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NATURAL RESOURCES CANADA

Factors considered in assessment of overall performance

Workload

o Substantial increase in the number of new requests (79 percent) and moderate increase in the number of pages reviewed (20 percent)
e Limited human resources capacity

Completion time for new requests

o Within the statutory timelines: 73 percent
o Within 30 days: 45 percent
o Average: 88 days

Carry-over of requests

o Significant increase in the carry-over of requests from 2006—2007 and a very large increase of the carry-over of deemed refusals

Time extensions

o Slight increase in the number of requests received for which time extensions under subsection 9(1) were taken
e Length of time extensions: majority are for 91 to 120 days

e Best practice. Does not generally use extensions under paragraph 9(1)(a) (only once in three years)

e NRCan did not comply with subsection 9(2) (notice of extension): 0 percent

Deemed refusals

¢ 10.7 percent of new and carried-over requests fell into deemed refusal status (grade: C)

Consultation requests received from other federal institutions

o Consultation requests treated as priorities based on due date and completed within 17 days on average

Consultation requests sent to other federal institutions

o Needs improvement. The Office of the Information Commissioner (OIC) recommends that NRCan prepare partial releases as early in the access process as possible
and send a letter with the release package noting that additional records may be forthcoming resulting from outstanding consultations, that requesters will
learn the outcome of mandatory consultations even if no additional records may be released, and that requesters have the right to complain to the OIC at every
step of the process

e Categorizing requests does not contribute to delays in the processing of requests. If NRCan can do it so can other institutions

o Best practice. Pursuing proactive communications with requesters at each stage of the process to help ensure timely responses: encouraging requesters to
determine a reasonable scope for their requests and suggesting to requesters “piggyback” on previous requests for similar information

 Best practice. Put process in place to favour informal treatment of requests (completed within 30 days on average)

o Current review of entire process to cope with future surges in access requests

e Best practice. Implemented portfolio approach favouring specialization of analysts in specific program areas

e Best practice. Has strong records management practices and uses new collaborative technologies such as Wiki to ensure any non-classified information is easily
identified and retrievable

Complaints

e The OIC received 7 complaints (out of 419 requests processed or 2 percent) about Natural Resources Canada’s handling of requests
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NATURAL RESOURCES CANADA

This is the first report card the Office of the Information
Commissioner (OIC) has prepared about Natural Resources
Canada (NRCan). It was selected for review based on its
performance in best practices and efforts to improve
its compliance with the Act.

Table 1. Compliance history

2007-
2008

Percentage of deemed refusals (delays beyond the 10.7%
statutory timelines)
Grade C

The following sets out NRCan’s key performance-related
challenges and actions in 2007-2008, provides baseline
information about Natural Resources Canada’s access to
information activities for that year and analyzes various
factors to come to an overall performance assessment on
a scale of five stars. The report concludes with several

recommendations and NRCan’s response to them.

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Workload
Unprecedented volumes in requests related to the Chalk
River matter

Human resources
Lack of experienced access to information analysts
available in the community

Turnover in access to information staff

KEY PERFORMANCE-RELATED
ACTIONS IN 2007-2008

Workload
- Encouraged the provision of documents electronically
on CD

Re-examined the entire access process to cope with
future surges in requests

Used the Resource Wiki to ensure any non-classified
information is easily identified and retrievable

Human resources
Adopted a portfolio approach, comprising specialization
of analysts in specific program areas and succession
planning

BY THE NUMBERS

In 2007-2008, Natural Resources Canada’s access requests
workload increased substantially from previous years, as
shown in Table 2. Also, there was an increase in the number
of pages reviewed in 2007-2008 compared to 2005-2006.

Table 2. Requests received and completed,
and number of pages reviewed

2005- 2006- 2007- Change from

2006 2007 2008 2005-2006
Requests received 205 300 366 +79%
Requests completed 194 285 343 +77%
Number of pages 59,205 82,683 70,982 +20%

reviewed for
completed requests

Average number of 305 290 207 -32%
pages reviewed per
completed request

NRCan received 366 new requests in 2007-2008 and carried
over 53 requests from 2006-2007 (of which 4 were deemed
refusals - requests delayed beyond the times set out in the
Act), for a total of 419 requests. It completed 73 percent of

the new requests within the timelines set out in the Act either
within 30 days or within the extended timelines listed in
section 9. It completed approximately 45 percent within

30 days. NRCan reported that it took 88 days on average

to complete a request.
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NRCan was unable to maintain its carry over of new requests
and deemed refusals at a low level and, in fact, saw a very
large increase in it in 2007-2008. Consequently, Natural
Resources Canada’s deemed refusal ratio (the percentage
of new requests and requests carried over from 2006-2007
that fell into deemed refusal status during the year) for
2007-2008 was 10.7 percent. This earned NRCan a C on
the scale the Office of the Information Commissioner used
for many years to rate institutions’ performance but is
phasing out this year.

The OIC received seven complaints against NRCan in
2007-2008 only one was about deemed refusals. This
complaint was pending as of November 27, 2008. See Table
1 in Appendix A.

In addition to access requests, NRCan received 122 requests
for consultations from other federal institutions, which
added 4,070 pages to the number of pages to review
(equal to about 5 percent of the total page count for the year).

ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s performance
in responding to access to information requests is based on
the institution’s ability to respond to requests within the
timelines set out in the Act but also on other practices that
affect timeliness, such as requesting the shortest time
extensions possible. The OIC also reviewed whether each
institution documented its justifications for taking time
extensions.

Time extensions

NRCan experienced a substantial increase in the number
of time extensions it took compared to 2005-2006, as shown
in Figure 1. This increase (85 percent) is very similar to the
increase in the number of requests received (79 percent)
over the same period.

Figure 1. Number of extensions under subsection 9(1)
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Under subsection 9(2), federal institutions must send a
notice to the Information Commissioner every time they
invoke an extension beyond 30 days. According to NRCan’s
2008 report to Treasury Board Secretariat on its access to
information activities, it extended 172 requests for more
than 30 days. However, in 2007-2008, the Commissioner
did not receive any notices of extension from Natural
Resources Canada, which means that NRCan was 100 per-
cent non-compliant with subsection 9(2).

Of the seven complaints the OIC received about NRCan
in 2007-2008, four were about Natural Resources Canada’s
use of time extensions. Of these four complaints, one was
discontinued and three were pending. See Table 1 in
Appendix A.
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Time extensions under paragraph 9(1)(a)

The OIC commends NRCan’s practice of only invoking
extensions under paragraph 9(1)(a) (searches for large
volume of records and interference with the operations of
the institution) in exceptional circumstances. It has used
it only once in three years. This is unique among the
institutions the OIC assessed this year, but should be the
rule, and can be attributed to NRCan’s strong records
management practices and its use of new collaborative
technologies.

Time extensions under paragraph 9(1)(b)

Natural Resources Canada’s use of extensions under para-
graph 9(1)(b) (consultations) substantially increased in
2007-2008 compared to 2005-2006. The proportion of time
extensions NRCan took under paragraph 9(1)(b) for more
than 30 days increased as well, as shown in Figure 2 and
the extensions are getting longer, the majority are for 91
to 120 days.

NRCan reported that it is involved in horizontal projects
with other science-focused institutions, which explains the
increase in the number of consultation requests sent to
other federal institutions. These consultations involved
56,089 pages to review, which equals an astonishing large
proportion (79 percent) of the total number of pages NRCan
itself reviewed over the same period.

Figure 2. Length of time extensions under
paragraph 9(1)(b)
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NRCan reported that it is difficult to accurately evaluate
the length of the time extensions required to complete
consultation requests sent to other federal institutions.
Consequently, it runs the risk of requests falling into deemed
refusal status if the consultation requests are not completed
within the anticipated time. This situation arises most often
for consultations involving the Privy Council Office for
records involving Cabinet confidences and the Department
of Foreign Affairs and International Trade (DFAIT) for
information that might, if released, affect international
relations. These consultations take the longest time, as
shown in Figure 3.
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Figure 3. Average response time for consultation
requests sent to other federal institutions in 2007-2008
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*“Overall” refers to the average response time for all consultation
requests, which includes more than just those shown here.

To avoid having requests fall into deemed refusal status
when consulting with DFAIT, NRCan first communicates
with DFAIT by telephone or email to determine whether
DFAIT will be able to meet the extension time limit. When
NRCan does not receive a response by the due date, it
exempts the information based on its own assessment,
releases the information package and closes the file. It then
forwards to the requester any information that DFAIT
subsequently allows to be released. NRCan has used this
practice as a way to manage its workload and to provide
a more accurate picture of its performance.

The OIC recommends that partial releases be prepared as
early in the access process as possible. It also recommends
that NRCan inform requesters, in the letter sent to them
with the release, that additional records may be forth-
coming resulting from outstanding consultation requests,
that they will be informed of the outcome of consultation
requests even though no additional records may be released,
and that they have the right to complain to the OIC at each
step of the process. The OIC is concerned that if NRCan
and other institutions do not follow this procedure rigor-
ously, requesters’ right to complain may be compromised.

Finally, the OIC is aware that such a practice already exists
in a number of institutions and is concerned that federal
institutions overuse this as a means to circumvent a more
serious problem: delays resulting from consultation requests.

Time extensions under paragraph 9(1)(c)

The number and length of extensions NRCan has taken
under paragraph 9(1)(c) (consultations with third parties)
have also increased in recent years (see Figure 4). In 2007-
2008, the majority of extensions were for 91 to 120 days,
while a small portion was for more than 120 days. NRCan
reported that some third parties are located remotely and,
consequently, that consultations require more time, making
it a challenge to meet the timelines in the Act.

The OIC is of the view that consultations with third parties
should not cause long delays. Extensions under para-
graph 9(1)(c) should not normally be longer than 60 days,
since the Act sets out timeframes for third-party consulta-
tions of 50 days, with up to 10 additional days for the third-
party to receive the associated notices from the institution.
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Figure 4. Length of time extensions under
paragraph 9(1)(c)

80
70
60
w
s
2
a 50
2
b
Pt 40
(<]
2
€ 30
=
2
20
10
0
2005-2006 2006-2007 2007-2008
Year
M Fewer than 30 days [ 121-150 days
Il 30-90 days 151-180 days
M 91-120 days More than 180 days

Service to requesters

For many years, NRCan has communicated with requesters
at each stage of the access to information process to help
ensure timely responses. For example, NRCan has long
encouraged requesters to determine a reasonable scope for
their requests. More recently, NRCan has begun suggesting
to requesters that they “piggyback” on previous requests
for similar information to speed up the process.

Categorizing requests

NRCan systematically categorizes access requests it receives
into two categories: “Routine” and “Sensitive.” “Routine”
requests are usually for records related to temporary help
call-ups or contracts.

The way NRCan processes requests depends on how they are
categorized. There are extra steps for “Sensitive” requests,

including review by Communications and approval by the
Director General of the office of primary interest, Assistant
Deputy Minister and review by Deputy Minister and

Minister’s office. The OIC is of the view that these addi-
tional steps could frustrate the access to information
coordinator’s delegated authority. The OIC is also of the
view that such a categorization should not delay the release
package. NRCan indicated that designating a request as
“Sensitive” does not lead to delay but it is nonetheless
currently revising its approval processes and will implement
changes in the near future.

In 2007-2008, NRCan designated 90 percent of the requests
it received as “Sensitive.” It is the OIC’s view that this
lopsided allocation indicates that NRCan should review
and revise its categories as well as the criteria it uses to assign
requests to the two categories.

The OIC recommends that NRCan should, when it cate-
gorizes or labels access requests, undertake not to delay the
process and should measure the actual time it takes to
complete categorized requests and any resulting delays.

Responding to requests for consultations from other
federal institutions

NRCan reported that it treats consultation requests as
priorities, based on due date, and completed them within
17 days on average.

Documenting extensions

As part of the report card questionnaire, the OIC asked
federal institutions whether they documented on their
request files justifications for taking extensions under
subsection 9(1). NRCan indicated that the extent of nota-
tions made to justify time extensions on access requests
varies from analyst to analyst. To learn more about NRCan’s
activities in this area, the OIC reviewed the investigation
file for one complaint about NRCan’s use of time extensions
(the OIC closed this request as resolved in 2007-2008; see
Table 2 in Appendix A). The OIC found that NRCan had
indicated in the case management system at the time it
processed the requests that it had taken extensions for them
but did not necessarily document the justifications for
taking them in every case.
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OIC'S RECOMMENDATIONS AND
THE INSTITUTION'S RESPONSE

1.

Natural Resources Canada’s Access to Information
and Privacy (ATIP) office should narrowly define
its categorization of access to information requests
deemed sensitive, such that sensitive requests
represent a minority of exceptional requests

Response

The majority of NRCan active requests are considered
sensitive due to the subject matter and require addi-

tional approval. NRCan is reviewing its process and
categorization standards in order to determine if a

larger percentage of requests can be deemed routine.

Natural Resources Canada’s ATIP office should
clearly state that it must not delay the processing
of categorized requests and should measure the
actual time taken to complete these requests as well
as any resulting delay.

Response

All requests go through an identical full approval/review
process prior to release which includes the originating
sector and subsequent review by senior officials. The
only exception is call ups which have no approval
outside of the ATIP office.

The ATIP office should review its processing model
to identify clearly any stages that take place concur-
rently and to ensure that it reflects the proper
powers of the ATIP Coordinator for the adminis-
tration of the Access to Information Act.

Response

The Assistant Deputy Minister’s approval is required
prior to subsequent Branch area sign-offs as NRCan has
a shared delegation of authority between the various
Assistant Deputy Ministers and the Coordinator. Other
area sign-offs are then done concurrently. NRCan is
reviewing its approval process at this time for further
efficiencies.

4. The ATIP office, when it closes access requests
related to outstanding consultations, should
inform requesters that additional records may be
forthcoming, that they will be informed of the
outcome of the consultation requests even if no
additional records may be released, and that they
have the right to complain to the OIC at each step
of the process.

Response

NRCan has commenced with partial releases to
requesters. NRCan will continue with the policy of
partial releases earlier in the process where practical
while awaiting the result of outstanding consultations.

5. The access to information office should document
on their request files, at the time the request is
processed, justifications for taking an extension.
These justifications should include detailed
rationale for being invoked.

Response

NRCan is required to consult with other institutions
on records originating from those institutions. It is
difficult to accurately estimate the length of time
needed to complete the consultation process. NRCan
will continue communicating with other institutions
involved in this process and will further document on
the request files information relating to the length of
time invoked.

6. The access to information office should provide
the Information Commissioner a notice pursuant
to subsection 9(2) every time it extends a request
beyond 30 days.

Response

This is a requirement under the Act and NRCan has
recently instituted this procedure to provide notice to
the OIC each time an extension of more than 30 days
is invoked.
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NATURAL RESOURCES CANADA

Appendix A. Complaints to the Office of the Information Commissioner
Table 1. Complaints received in 2007-2008
(These complaints may refer to requests made prior to 2007-2008)

0IC findings, as of November 27, 2008

Category of complaint Received in Resolved Not Discontinued Pending
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 1 0 0 0 1
Delay (deemed refusal) 1 0 0 0 1
Time extension 4 0 0 1 3
No records/incomplete search 0 0 0 0 0
Fees 0 0 0 0 0
Miscellaneous 1 0 0 0 1
Total 7 0 0 1 6

Table 2. Complaints closed in 2007-2008
(Including new complaints received in 2007-2008 and complaints from previous years)

0IC findings, as of March 31, 2008

Category of complaint Closed in Resolved Not Discontinued
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 1 1

Delay (deemed refusal) 0 0

Time extension 1 1

No records/incomplete search
Fees

Miscellaneous

N © o o
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Total
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PRIVY COUNCIL OFFICE

Overall Performance in 2007-2008
Average: 3 stars (ATIP operations)

The Privy Council Office (PCO) ATIP office improved its performance responding to access requests in 2007-2008,
in the face of a steady increase in the number of new requests it receives each year. At the same time, the number
of pages it reviewed noticeably decreased in 2007-2008, after a slight increase the year before.

The Office of the Information Commissioner (OIC) commends PCO ATIP Office for making significant progress
in reducing its carry over of deemed refusals - from 44 percent of the carry-over on April 1, 2007, to 17 percent on
April 12008.

PCO has also been experiencing a decrease in the number of requests received for which time extensions were taken
in recent years: from extending 49 percent of new requests in 2005-2006 to 35 percent in 2007-2008.

PCO plays another role in the access to information system by being the primary point of contact with all federal
institutions regarding issues involving Cabinet Confidences. A review of the operations and performance of Cabinet
Confidences/Counsel is included in this card. However, given the different functions of Cabinet Confidences/Counsel,
no rating was provided this year.
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PRIVY COUNCIL OFFICE

Factors considered in assessment of overall performance

Workload

e Moderate increase in the number of requests received (28 percent) with a reduction in the number of pages reviewed (-39 percent)
e Limited human resources capacity (Cabinet Confidences/Counsel)

Completion time for new requests

o Within the statutory timelines: 73 percent
o Within 30 days: 56 percent

Carry-over of requests

o Significant decrease in the carry-over of requests in deemed refusal status

Time extensions

e Moderate increase in the number of time extensions taken over the previous years
e Length of time extensions: majority are for 91 to 120 days
e Full compliance with subsection 9(2) (notice of extensions)

Deemed refusals

¢ 17.9 percent of new and carried-over requests fell into deemed refusal status (grade: D)

Consultation requests received from other federal institutions

o Consultation requests treated as priorities, based on the due date (441 requests (other than those involving Cabinet Confidences) or 22 percent of total page
count for the year)
e Undertook a detailed review of procedures to improve performance and consultation response times

Consultation requests sent to other federal institutions

e The Privy Council Office prepares partial releases when it is operationally feasible, to more quickly provide requesters with information not subject to consultations

e The Privy Council Office revised its processing model and established strict timelines for tasking, records search and review, final review and approvals;
it then communicated to employees about these changes through training sessions, the access to information manual and the Intranet

Case management

e New case management software will improve response times and lessen administrative burden on access to information staff
(implementation delayed to 2008-2009)

Senior management leadership

e Best practice. Reorganized access to information office into three functional areas of responsibility to improve efficiency and performance
Staffing

o Specific staffing actions undertaken to fill positions in the access to information office

e Opened competitions to the public to fill officer development positions

e Developed and implemented a human resources plan, resulting in six new officers joining the staff

o Developed and implemented an ATIP Officer Development Program

Training

o Delivered access to information training program to the Privy Council Office officials

Complaints

o The Office of the Information Commissioner received 188 complaints (out of 921 requests processed or 20 percent) about the Privy Council Office ATIP Office's
handling of requests
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PRIVY COUNCIL OFFICE

The roles and responsibilities of the Privy Council Office
(PCO) with regard to access to information operations
are twofold:

The Access to Information and Privacy office (ATIP)
processes access to information requests from the
public and responds to requests for consultations from
other federal institutions, except for consultation
requests about records involving Cabinet confidences
under section 69 of the Access to Information Act.

Cabinet Confidences/Counsel is the primary point of
contact with all federal institutions regarding issues
involving Cabinet confidences to determine whether
there are Cabinet confidences in those documents that
should be protected from disclosure.

PCO administers these two functions separately. Historically,
the Office of the Information Commissioner (OIC) has
only assessed the performance of the ATIP office, which
has only once (in 2003) fully complied with the Access to
Information Act in terms of responding to access requests
in a timely manner (see Table 1).

Table 1. Compliance history

2007-
2002 2003 2004 2005 2006 2008
Percentage of deemed - - 265% 31.9% 25.3% 17.9%
refusals (delays beyond
the statutory timelines)
Grade D A F F F D

The following sets out PCO’s key performance-related
challenges and actions in 2007-2008, provides baseline
information about PCQO’s access to information activities
for that year and analyzes various factors to come to an
overall performance assessment on a scale of five stars. The
report concludes with several recommendations and PCO’s
response to them.

This is the first time the OIC is looking at both areas of
responsibilities. Given the different functions of these two
divisions and the use of an assessment tool developed
primarily to assess ATIP operations, this year’s rating will
not rate the performance of the Cabinet Confidences/
Counsel. However, PCO will work with the OIC to devel-
op an adapted assessment tool.

Since all federal institutions must consult with Cabinet
Confidences/Counsel for records involving Cabinet confi-
dences, it is vital to the access to information system as a
whole that Cabinet Confidences/Counsel reports on its
specific obligations under the Act. Any delay in the review
records involving Cabinet confidences has a direct impact
on federal institutions’ ability to respond to access requests
in a timely manner and as such has a ripple effect across the
access to information system. Most of the institutions
surveyed for the report card process indicated that they
experienced long delays in responses from Cabinet
Confidences/Counsel.
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1. ATIP OFFICE

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Workload

Increase in the number of requests received

Consultations
Increase in the number of requests for consultation
received from other federal institutions

Human resources
Creation of additional officer positions approved
by PCO but several remain unfilled due to scarcity
of experienced staff

Recruitment by other federal institutions of knowledge-
able employees

Information technology
Outdated technology used to process requests (for
example, at the beginning of 2007-2008, severance
of documents was still being done manually)

KEY PERFORMANCE-RELATED ACTIONS
IN 2007-2008

Organizational structure
ATIP office reorganized into three functional areas of
responsibility to improve efficiency and performance:
ATIP Policy and Processes, Operations and Client
Services

“ Note;

Human resources
Opened competitions to the public to fill officer
development positions

Developed and implemented a human resources plan,
resulting in six new officers joining the staff

Developed and implemented an ATIP Officer
Development Program

Consultations
Undertook a detailed review of procedures to improve
performance and consultation response times

Improved communications with other federal institu-
tions to more accurately predict extension times

Service delivery
- Streamlined access request process to make it more effi-
cient, and updated the procedures manual accordingly

Installed new case management software to improve
response times and lessen administrative burden on
officers

Developed and delivered an access to information
training program to PCO officials, including publishing
extensive access to information material on the PCO
Intranet.

BY THE NUMBERS

In 2007-2008, the number of access requests received by
the PCO ATIP office increased compared to 2005-2006,
as shown in Table 2. In contrast, there was a decrease in the
number of pages reviewed over the same period”.

15 The ATIP, office reported that due to a transition period in terms of standardization of the ATIP office procedures, the reported
number of pages reviewed for completed requests may not have been reliably recorded.
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Table 2. Requests received and completed,
and number of pages reviewed

2005- 2006- 2007- Change from

2006 2007 2008 2005-2006
Requests received 539 592 688 +28%
Requests completed 577 536 660 +14%
Number of pages 74,883 82,464 45,829 -39%

reviewed for
completed requests

Average number of 130 154 69 -47%
pages reviewed per
completed request

The ATIP office received 688 new requests in 2007-2008
and carried over 233 requests from 2006-2007 (of which 103
were deemed refusals - requests delayed beyond the time-
lines set out in the Act), for a total of 921 requests. It
completed 73 percent of the new requests within the
timelines set out in the Act either within 30 days or within
the extended timelines listed in section 9. It completed
approximately 56 percent within 30 days. The data for the
average completion time for requests in 2007-2008 was not
available in PCO’s database.

The ATIP office significantly reduced its carry-over of deemed
refusals. However, its deemed refusal ratio (the percentage
of new requests and requests carried over from 2006-2007
that fell into deemed refusal status during the year) for
2007-2008 was 17.9 percent. This earned the ATIP office
a grade of D on the scale that the OIC used for many years
to rate institutions’ performance but is phasing out this year.

The OIC received 188 complaints against the ATIP office
in 2007-2008 (or one for every four new access requests),
5 of which were about deemed refusals. Of these 5 com-

plaints, 2 were resolved (meaning that the OIC found them
to have merits and that the institution resolved them to

the Commissioner’s satisfaction), 2 were discontinued and
1 was pending. See Table 1 in Appendix A.

In addition to access requests, the ATIP office received
441 requests for consultations from other federal institu-
tions (other than those involving Cabinet confidences),
which added 12,805 pages to the number of pages to review
(equal to 22 percent of the total page count for the year).

ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s performance
in responding to access to information requests is based
on the institution’s ability to respond to requests within
the timelines set out in the Act but also on other practices
that affect timeliness, such as requesting the shortest time
extensions possible. The OIC also reviewed whether each
institution documented its justifications for taking time
extensions.

Time extensions

The ATIP office had a moderate increase in the number of
time extensions it took over the last three years, as shown
in Figure 1. It is similar to the increase in the number of
new requests received over the same period. The ATIP
office clarified that the decision to take extensions and the
determination of their length is based on a variety of fac-
tors such as the volume and complexity of requests, impact
on operations, overall volume of active requests, available
staff and the requirement to consult with other federal
institutions or Cabinet Confidences/Counsel.
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Figure 1. Number of time extensions under
subsection 9(1)
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The OIC was unable to assess whether these extensions
were longer than those taken previously because the ATIP
office did not have complete data on the length of the
extensions. The ATIP office’s case management system only
collects data required by TBS. However, the OIC reviewed
the notices PCO, and all federal institutions, must send
to the Information Commissioner under subsection 9(2)
every time they take an extension beyond 30 days, to learn
more about the ATIP office’s use of extensions. The OIC
found that the majority (51 percent) of extensions were
for 91 to 120 days, while 30 percent were for 31 to 90 days
and 19 percent for more than 121 days (with 6 percent
for more than 180 days).

In 2007-2008, the Information Commissioner received
216 notices of extension from the ATIP office, which rep-
resents full compliance with the requirement pursuant
to subsection 9(2).

Of the 188 complaints the OIC received about the PCO

ATIP office in 2007-2008, 86 were about the ATIP office’s
use of time extensions. Of these 86 complaints, 16 were
resolved, 5 were not substantiated, 2 were discontinued and
63 were pending. (See Table 1 in Appendix A).

Time extensions under paragraph 9(1)(b)

The number of time extensions the PCO ATIP office took
under paragraph 9(1)(b) (consultations) has remained
stable over the last three years. These extensions include
those for consultation with Cabinet Confidences/Counsel
for requests involving Cabinet confidences.

When the ATIP office sends a consultation request to
another federal institution, it obtains an estimate of the
response time. For consultations with institutions with
large workloads, such as the Department of Foreign Affairs
and International Trade (DFAIT), National Defence and
PCO Cabinet Confidences/Counsel, the ATIP office verifies
whether a previously recommended consultation period
is still accurate. Of note is that the ATIP office usually takes
a 120-day time extension under paragraph 9(1)(b) to consult
with PCO Cabinet Confidences/Counsel, since there is no
special arrangement between the two PCO offices to expe-
dite review. The ATIP office reported that many of these
requests, nonetheless, fall into deemed refusal status.
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The ATIP office also prepares partial releases to requesters
for the information not subject to the consultation requests
when it is operationally feasible. Among the criteria PCO
uses to determine whether it will consider partial release

are pressures from the OIC, the requester or both, the

amount of time required to complete the file, the lateness
of the file, whether there is sufficient substance for the
interim release, and whether the records are segmented in
a way that disclosure can proceed on one portion while
awaiting the response to consultations on the remainder.

Informal treatment of requests

The ATIP office rarely processes access requests informally.
When it does, the requests tend to be for records that may
be provided to the public through routine channels or
information that has been previously disclosed. The PCO
ATIP office reported that requesters rarely ask for requests
to be treated informally, since it deprives them of their
right of complain to the OIC as well as of a deadline for
their request to be completed.

Delegation of authority and approvals

The OIC is concerned that the various approvals required
before information is released may affect the ATIP office’s
ability to respond to access requests in a timely manner.
However, the OIC could neither confirm nor invalidate this
concern with the available data. As reported by the OIC in
PCO’s 2006 report card, the ATIP Director does not hold
full delegation of authority to respond to requests; he or
she may only invoke mandatory exemptions. Delegated
authority to apply discretionary exemptions rests with the
senior officials of the office of primary interest.

The PCO ATIP office indicated that delays are related to
consultation requests and related approvals involved rather
than its delegation structure. In 2007-2008, the ATIP office
revised its processing model to establish strict timelines and
clear expectations for tasking, records search and review,
final review and approvals. These deadlines are communi-
cated to employees through various tools, such as training
sessions, meetings and the ATIP manual. The ATIP office
reported that these strict timelines have contributed to
improving timeliness.

Responding to requests for consultations from other
federal institutions

The ATIP office reported that it treats consultation requests
as priorities and makes every effort to respond to the
consulting party within the deadline to complete the request.
The ATIP office has in place procedures that explain how
to conduct a consultation request.

Documenting extensions

As part of the report card questionnaire, the OIC asked
federal institutions whether they documented on their
request files justifications for taking extensions under
subsection 9(1). The PCO ATIP office indicated that officers
are expected to document the rationale for time extensions.
To verify this, the OIC reviewed its investigation files for
seven complaints about the PCO ATIP office’s use of time
extensions (the OIC closed these complaints as resolved in
2007-2008; see Table 2 in Appendix A). The OIC found
that the ATIP office had indicated in the case management
system at the time it processed the requests that it had
taken extensions for them but did not necessarily document
the justifications for taking them in every case. The ATIP
office clarified that under its new access requests procedures,
justifications for extensions are consistently recorded by
ATIP officers.
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2. CABINET CONFIDENCES/COUNSEL

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Workload
- Increase in the volume, scope and complexity of
requests for consultation

Team of only 15-20 employees available to manage
consultation requests on Cabinet confidences and carry
out many other functions, such as drafting legislation,
reviewing security and intelligence issues and partici-
pating in commissions of inquiry

Difficulty to recruit qualified and experienced staff
to deal effectively with consultation requests

Receipt of large volume of records not related to
Cabinet confidences

Training
Insufficient training of federal institutions’ ATIP
office staff and consultants on processing requests
for consultations about records involving Cabinet
confidences to improve the quality of material sent
and the timeliness of responses

Records management
Large volume of records to review due to improper
disposal of transitory records

KEY PERFORMANCE-RELATED
ACTIONS IN 2007-2008

Process
Strictly enforced TBS’s policy requiring that consul-
tation requests sent to Cabinet Confidences/Counsel
go through institutions’ Justice Legal Counsel

Training
Provided regular training sessions to institutions to
improve the quality of material sent as well as the
timeliness of responses

BY THE NUMBERS

Cabinet Confidences/Counsel supports the Clerk of the
Privy Council in its role of the custodian of the Cabinet
confidences of all prime ministers. In 2007-2008, it
received 1,807 consultation requests, equaling 140,773 pages
to be reviewed.

In 2007-2008, Cabinet Confidences/Counsel completed
2,087 consultation requests files, for a total of 148,259 pages.

Table 3 provides a breakdown of the time taken by Cabinet
Confidences/Counsel to complete and return these files
from their date of receipt. This indicates that 60% of these
files are completed and returned to the institutions within
90 days. These numbers seem to be consistent with data
obtained from institutions consulted during this report
card process about the average response time for consul-
tation requests with Cabinet Confidence/Counsel (not
available for all institutions).
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Table 3. Response time for consultation requests
received by Cabinet Confidences/Counsel in 2007-2008

Less than 8-90 91-180 more than Total
seven days days days 180 days

358 943 475 31 2,087
17% 43% 23% 15% 100%

ASSESSMENT OF PERFORMANCE
IN RESPONDING TO CONSULTATION
REQUESTS

The main criticism expressed by the federal institu-
tions about mandatory consultations on records involv-
ing Cabinet confidences is how long it takes Cabinet
Confidences/Counsel to respond. These delays make it
particularly difficult for federal institutions to evaluate
accurately the time extensions required to complete the
consultation requests, and there is great frustration among
institutions about having requests fall into deemed refusal
status as a result of inaccurate estimates. On the other
hand, Cabinet Confidences/Counsel reported that the time
required for review is difficult to evaluate and that too
often they receive the packages from institutions a few days
before the deadline expires or once it has expired.

All institutions surveyed during the report card process,
including the PCO ATIP office, reported that delays in
the treatment of requests for consultation on records
involving Cabinet confidences negatively affect their ability
to respond to requesters on time. Cabinet Confidences
Counsel plays a key role in the access to information
system, since federal institutions must consult with this
group to exclude information under section 69 of the Access
to Information Act. Consequently, PCO bears added responsi-
bility to ensure that its practices do not unduly affect the
workings of the system.

Cabinet Confidences/Counsel acknowledged that the time
required to process consultations has grown due to the
volume, size and complexity of files as well as a result of
court decisions. However, Cabinet Confidences/Counsel
also argues that incomplete consultation packages sub-
mitted by federal institutions contribute to the delay.

At the end of this year’s report card review period (January
2008), Cabinet Confidences Counsel issued a document
entitled Procedures for the Review of Documents for the
Application of section 69 of the Act and section 70 of
the Privacy Act. These procedures are aimed at enforcing
the Treasury Board Guidelines of 1993 on the review of
Cabinet confidences and the requirement to consult Cabinet
Confidences/Counsel through departmental Justice legal
counsel. Cabinet Confidences/Counsel reported that these
procedures have had a positive impact on the review of
the document.

Cabinet Confidences/Counsel has recognized the impor-
tance of, and is engaged in, providing training to institu-
tions’ ATIP office staff to improve the quality of the
material submitted and, in turn, improve timeliness in
responding to these requests.
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OIC'S RECOMMENDATIONS AND
THE INSTITUTION'S RESPONSE

1.

The Clerk of the Privy Council should closely
monitor all the activities related to access to
information for which he or she is responsible for,
including ATIP office operations and consultations
with Cabinet Confidences/Counsel, and report
to Parliament on these activities under section 72 of
the Access to Information Act.

Response

The Privy Council Office exercises senior oversight on
all internal access to information activities. The
Director, Access to Information and Privacy briefs the
Assistant Deputy Minister, Corporate Services weekly
on operational issues. PCO Executive Committee is
briefed on ATIP issues regularly during the year. As part
of our broader commitment to accountability, the PCO
Access to Information Delegation Order was renewed
on June 13, 2008 to reflect the government of the day,
and the 2007-2008 PCO Annual Report to Parliament
on the ATI Act was expanded in content. The Director,
Cabinet Confidences/Counsel, briefs regularly the
Deputy Secretary to the Cabinet, Legislation and House
Planning, Machinery of Government and Counsel to
the Clerk of the Privy Council, on operational issues
in relation to consultations for the application of sec-
tion 69 of the Access to Information Act.

PCO should have a dedicated team and allocate
adequate resources on a permanent basis to Cabinet
Confidences/Counsel, to avoid undue delay in
processing requests for consultations for records
involving Cabinet confidences.

Response

PCO allocates the necessary resources to Cabinet
Confidences, but recruitment of qualified and
experienced staff is an ongoing challenge as in any
other organization. Senior positions have been filled
on an indeterminate basis in the last year. There are
vacant positions at the intermediate level but several
remain unfilled due to scarcity of qualified and expe-
rienced staff.

The PCO ATIP office and Cabinet Confidences/

Counsel should develop a protocol to elaborate

on their respective responsibilities relating to PCO’s
mandatory obligations to report to Parliament on
the Access to Information Act, especially with regards
to Cabinet Confidences/Counsel review of consul-
tation requests received from other federal insti-
tutions about records involving Cabinet confidences.
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Response

PCO disagrees. The responsibilities of these divisions
are well understood by all areas of PCO. The PCO
internet site hosts a description of the Secretariats in
the document entitled “The Role and Structure of the
Privy Council Office.” The ATIP Office and Cabinet
Confidences/Counsel are two distinct divisions with
different roles and responsibilities. While the ATIP
Office is the focal point for access to information and
privacy within PCO, Cabinet Confidences/Counsel is
the primary point of contact with all federal depart-
ments and agencies regarding issues involving Cabinet
confidences, including the review under s. 69 of the
Access to Information Act (ATIA), of documents requested
from all departments and agencies, including PCO, to
determine whether there are Cabinet confidences in
those documents that should be protected from dis-
closure. That role as it relates to the application of s.
69 of the ATIA is defined in the Treasury Board (TB)
Guidelines on the review of Cabinet confidences, which
were approved by Ministers in 1993. In January of
2008, PCO issued the Procedures for the Review of
Documents for the application of's. 69 of the Access to
Information Act and s. 70 of the Privacy Act (copies of
these procedures were sent to the OIC, the Office of the
Privacy Commissioner, Departmental Legal Services
Units and the Treasury Board Secretariat). These pro-
cedures were aimed at enforcing the TB Guidelines in
order to ensure that departments receive the necessary
legal support in relation to the exclusion of Cabinet
confidence information from the ATIA. Note that the
TB Policy was enforced on the advice and with
the encouragement of the OIC.

PCO should review the Delegation Order to deter-
mine how further delegation can be made to both
the ATIP coordinator and to team leaders in the
ATIP Division.

Response

It is the position of ATIP Division that PCO’s delega-
tion of authority and approval process do not affect its
ability to respond to access requests in a timely manner.
In ATIP Division experience, PCO Offices of Primary
Interest carry out their functions promptly, and treat
ATIP responsibilities seriously. The OIC did not pro-
vide evidence to support the statement that the existing
delegation of authority affects timeliness.

The ATIP office should enable the case management
system to track and report on statistical data, as
requested in the OIC’s 2007-2008 report card
questionnaire.

Response

The OIC 2007-2008 Report Card Questionnaire con-
tains newly added questions, particularly on consul-
tations and extensions, which PCO could not anticipate.
Many of the new questions require calculations that
cannot be extracted from ATIP Division’s case manage-
ment software. While every effort is made to meet the
OIC requirements, PCO ATIP office - and all govern-
ment organizations subject to the Act - deserve advance
notice from the OIC on format changes and what crite-
ria will be added or expanded, so that they can be met.
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The ATIP office should review the current time-
lines in place and track more systematically the
average time actually taken to complete each stage
of the access process to ensure requests are
responded to in a timely manner.

Response

Tracking of average actual days taken to complete each
stage of processing requests is limited by current case
management software. An upgrade to Public Works
and Government Services Canada - approved software
has been delayed approximately 14 months by the
failure of the manufacturer to meet operational require-
ments. ATIP Division expects improved reporting
capability when this migration is complete.

The ATIP office should establish strict timelines
for all stages of the access process, including all
approvals.

Response

In the spring of 2007, ATIP Division work processes
were reviewed and streamlined as part of a broader
restructuring and renewal of the organization. The
review indicated that performance delays were related
to the consultative and approval processes involved,
rather than the delegation structure. As a result, a
strict five-stage timeline was established, based on
working days versus calendar days, and giving clear
expectations as to time allotted for tasking, records
search and review, final review and approvals. These
deadlines are laid out in training sessions, meetings,
handouts, in the Divisional procedures manual and
on the PCO Intranet. The strict timelines established
have resulted in significant improvements in perfor-
mance. In FY 2007-2008, PCO improved its on-time
performance to 91%, an improvement of 15% over
the previous FY.

8.

The ATIP office should document on their
request files, at the time the request is processed,
justifications for taking an extension. These justi-
fications should include detailed rationale for
being invoked.

Response

As part of new procedures established by ATIP
Division, justifications for extensions are consistently
documented.

Cabinet Confidences/Counsel, in collaboration
with the Office of the Information Commissioner,
should develop a tool to assess their operations as
they relate to the mandatory consultations on the
review of Cabinet confidences pursuant to section
69 of the Access to Information Act.

Response

PCO understands that this recommendation is made
in the context of a systemic review of the scope of the
consultation process and its impacts on the access to
information in general. In the past years, Cabinet
Confidences/Counsel has developed various tools
measuring its operational activities. These tools are
updated as necessary and can be further developed to
achieve different purposes within parameters which
would remain reasonable taking into account the roles
and mandates of PCO respective offices.
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PRIVY COUNCIL OFFICE

Appendix A. Complaints to the Office of the Information Commissioner
Table 1. Complaints received in 2007-2008
(These complaints may refer to requests made prior to 2007-2008)

0IC findings, as of November 27, 2008

Category of complaint Received in Resolved Not Discontinued Pending
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 37 0 1 5 31

Cabinet confidence exclusion 75 1 15 46 13

Delay (deemed refusal) 5 2 0 2 1

Time extension 86 16 5 2 63

No records/incomplete search 29 3 2 0 24

Fees 1 0 0 0 1

Miscellaneous 12 0 1 0 1"

Total 245** 22 24 55 144

**This figure includes 188 complaints about the performance of the ATIP office and 57 about the exclusion of records involving Cabinet confidences
directed at CCC. In October 2008, OIC stopped notifying PCO ATIP office about the latter.

Table 2. Complaints closed in 2007-2008
(Including new complaints received in 2007-2008 and those from previous years)

OIC findings as of March 31, 2008

Category of complaint Closed in Resolved Not Discontinued
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 2 1 1 0

Cabinet confidence exclusion 43 20 20 8

Delay (deemed refusal) 10 9 0 1

Time extension 13 1" 1 1

No records/incomplete search 7 1 6 0

Fees 0 0 0 0
Miscellaneous 0 0 0 0

Total 80 42 28 10
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PUBLIC WORKS AND GOVERNMENT SERVICES CANADA

Overall performance in 2007-2008
Below average: 2 stars

The performance of Public Works and Government Services Canada (PWGSC) in responding to access to information
requests declined in 2007-2008. Despite receiving fewer new requests, it saw a large increase in the number of
pages reviewed compared to 2005-2006. It has also faced high staff turnover in 2007-2008. Despite this, it was
successful in significantly reducing its carry-over of requests from previous years, particularly of deemed refusals
as a percentage of the whole (from 33 percent to 14 percent).

In 2007-2008, PWGSC completed approximately two-thirds of the new requests it received within 30 days but given
the backlog of cases, the average completion time for a request was 126 days.

There has also been some concern about the security of information after PWGSC discovered in the first half of
2007-2008 that records that were exempted had been inadvertently released due to a technical problem, which
has since been corrected.

Finally, PWGSC has developed a Three-year ATIP Improvement Plan to improve its performance in terms of
compliance with the Access to Information Act and started its implementation in the last quarter of the review period.
The elements of this plan are promising. As a first stage, as noted above, PWGSC has significantly reduced its
backlog of requests. As most of the elements of the plan are intended to be put into action after the end of the review
period, the Office of the information Commissioner (OIC) is hopeful that, should PWGSC continue the implemen-
tation of the plan as proposed, and implements the recommendations contained in this report card, its performance
should significantly improve in 2008-2009.
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PUBLIC WORKS AND GOVERNMENT SERVICES CANADA

Factors considered in assessment of overall performance

Workload

® Moderate decrease in the number of requests received (-30 percent) but a significant increase in the number of pages reviewed (46 percent)

Completion time for new requests

e Within the statutory timelines: 76 percent
o Within 30 days: 60 percent
e Average: 126 days

Carry-over of requests

o Significant decrease in the carry-over of requests

Time extensions

® 53% of new requests are extended pursuant to subsection 9(1)
e Length of time extensions: majority are for fewer than 90 days
e Compliance with subsection 9(2) (notice of extension): 79%

Deemed refusals

® 22.6 percent of new and carried-over requests fell into deemed refusal status (grade: F)

Consultation requests received from other federal institutions

e Consultation requests treated as priorities and completed within 24 days on average

Consultation requests sent to other federal institutions

e Prepares partial releases of information for requests requiring consultations with other federal institutions and with third parties

o Needs improvement. PNGSC needs to take steps to avoid delays (6—11 days on average) in the processing of access requests categorized
as "Interesting” and “High Profile”
e Prepares partial releases of information while processing large requests or in response to complaints to the Office of the Information Commissioner (0IC)

Senior management leadership

e PWGSC proposed a three-year ATIP Improvement Plan to improve PWGSC's performance under the Act

e The OIC received 54 complaints (out of 849 requests processed or 6 percent) about PWGSC's handling of requests
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PUBLIC WORKS AND GOVERNMENT
SERVICES CANADA

Public Works and Government Services Canada (PWGSC)
has never achieved full compliance with the Access to
Information Act in terms of responding to access requests
in a timely manner, although it has improved until 2006
its rating considerably since receiving a failing grade in
2002. In the last quarter of 2006-2007, PWGSC experienced
a decline in its capacity to respond to access requests which
significantly increased the number of requests carried over
into 2007-2008.

Table 1. Compliance history

2007-
2002 2003 2004 2005 2006 2008
Percentage of deemed - - 177% 73% 9.7% 22.6%
refusals (delays beyond
the statutory timelines)
Grade F C D B B F

The following sets out PWGSC’s key performance-related
challenges and actions in 2007-2008, provides baseline
information about PWGSC’s access to information activities
that year and analyzes various factors to come to an overall
performance assessment on a scale of five stars. The report
concludes with several recommendations and PWGSC’s
response to them.

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Workload
Carry-over of requests in deemed refusal status (those
delayed beyond the timelines in the Act)

Heavy workload related to requests and consultations

Requests filed in bulk by individual requesters

Human resources
High employee turnover

Lack of experienced access to information specialists
Training requirements

Overly lengthy staffing process, which saw successful
candidates receive offers from other federal institutions
before receiving PWGSC’s offer

Records management and IT
Security incident related to the inadvertent release of
information due to a technical problem in the creation
of a release package in electronic format

Lack of space for current files in the access to
information office due to accumulation of files from
previous years.

KEY PERFORMANCE-RELATED
ACTIONS IN 2007-2008

Human resources
Hired consultants to process files
Created an additional manager position to share
workload

Three-year ATIP Improvement Plan (implemented in
November 2007; see Appendix B for more details)
Reduce the backlog of late requests

Increase the number of employees and organizational
capacity

Improve performance monitoring and productivity
Improve the workplace environment

Upgrade IT infrastructure

Get additional funding approved
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BY THE NUMBERS

In 2007-2008, PWGSC’s access request workload decreased
compared to 2005-2006, as shown in Table 2 . However,
there was a significant increase in the number of pages the
institution reviewed over that same period.

Table 2. Requests received and completed, and number
of pages reviewed

2005- 2006- 2007- Change from
2006 2007 2008 2005-2006
Requests received 832 869 586 -30%
Requests completed 809 815 700 -13%
Number of pages 295,421 329,691 431,980 +46%
reviewed for
completed requests
Average number of 365 405 617 +69%

pages reviewed per
completed request

PWGSC received 586 new requests in 2007-2008 and carried
over 263 requests from 2006-2007 (of which 86 were deemed
refusals - requests delayed beyond the times set out in the
Act), for a total of 849 requests. It completed 76 percent of
the new requests within the timelines set out in the Act
either within 30 days or within the extended timelines
listed in section 9. It completed approximately 60 percent
within 30 days. PWGSC reported that it took 126 working
days on average to complete a request.

PWGSC made significant progress in reducing its carry-over
of requests from 2006-2007. However, PWGSC’s deemed
refusal ratio (the percentage of new requests and requests
carried over from 2006-2007 that fell into deemed refusal
status during the year) is 22.6 percent. This earned PWGSC
a grade of F on the scale that the Office of the Information
Commissioner (OIC) used for many years to rate institu-
tions’ performance but is phasing out this year.

The OIC received 54 complaints against PWGSC in 2007~
2008 of which 12 were about deemed refusals. Of these
12 complaints, 9 were resolved (meaning that the OIC
found the complaints to have merit and that the institution
resolved them to the Commissioner’s satisfaction), 2 were
discontinued and 1 is pending (See Table 1 in Appendix A).

In addition to access requests, PWGSC received 276 requests
for consultations from other federal institutions, which
added 24,801 to the number of pages to review (equal to
about five percent of the total page count for the year).

ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s performance
in responding to access to information requests is based
on the institution’s ability to respond to requests within
the timelines set out in the Act but also on other practices
that affect timeliness, such as requesting the shortest time
extensions possible. The OIC also reviewed whether each
institution documented its justifications for taking time
extensions.

Time extensions

Taking the three categories in subsection 9(1) into account,
since some requests may be subject to more than one rea-
son for the extension, PWGSC extension profile remained
relatively the same over the previous years, as shown in
Figure 1. In 2007-2008, PWGSC extended 53% percent of
the new requests it received.

SPECIAL REPORT TO PARLIAMENT



Figure 1. Number of time extensions under
subsection 9(1)
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PWGSC case management system could not generate detailed
information about the length of the time extensions it took
in each of the three categories listed in subsection 9(1)
(see Figures 2, 3 and 5), giving instead figures for two broad
time frames: “less than 30 days” and “more than 30 days.”
However, all categories together, 60% of extensions are for
30 to 90 days and 27% for 91 days to 120 days. The OIC
reviewed the notices PWGSC, and all federal institutions,
must send the Information Commissioner under subsec-
tion 9(2) every time they take an extension beyond 30 days
to learn more about the ATIP office’s use of extensions.
The OIC corroborated these numbers.

In 2007-2008, the Information Commissioner received
211 notices of extension from PWGSC for 266 requests
extended beyond 30 days. This represents a 79 percent

rate of compliance with subsection 9(2).

Time extensions under paragraphs 9(1)(a)

The number of new requests for which PWGSC took time
extensions under paragraph 9(1)(a) (searches for large
volumes of requests and interference with the operations
of the institution) remained stable compared to 2005-2006,
as shown in Figure 2.

Figure 2. Length of time extensions under
paragraph 9(1)(2)
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PWGSC bases the length of extensions on an estimate of
the time required for search, the volume of records or both.
The offices of primary interest are responsible for informing
the access to information office, as quickly as possible
whether the retrieval process will interfere with their opera-
tions. The access to information office then takes necessary
time extensions and notifies the requesters.

Time extensions under paragraphs 9(1)(b)

The number of new requests for which PWGSC took time
extensions under paragraph 9(1)(b) (consultations) remained
stable compared to 2005-2006, as shown in Figure 3.
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Figure 3. Length of time extensions under
paragraph 9(1)(b)
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PWGSC bases the length of these extensions on various

factors, such as the volume of records and the number and
type of organizations to be consulted. The vast majority
of the time extensions PWGSC took were for more than
30 days. Through its review of PWGSC’s notices of exten-
sion, the OIC found that the majority of the extensions

were for 31 to 90 days, followed by 91 to 120 days.

PWGSC reported that it is difficult to accurately evaluate
the length of the time extensions required to complete
consultation requests sent to other federal institutions.
Consequently, it runs the risk of requests falling into deemed
refusal status if the consultation requests are not completed
within the anticipated time. On average, it took 40 days
to receive a response to consultation requests and 78 days
on average to receive a response from the Privy Council
Office on consultation requests related to records involving
Cabinet confidences (see Figure 4).

Figure 4. Average response time for consultation
requests sent to other federal institutions in 2007-2008

Law enforcement
International affairs, defence
and national security

Cabinet confidences

Overall*

0 50 100

Days

*“Overall” refers to the average response time for all consultation
requests, which includes more than just those shown here.

Time extensions under paragraph 9(1)(c)

The number of new requests for which PWGSC took time
extensions under paragraph 9(1)(c) (consultations with
third parties) remained stable compared to 2005-2006, as
shown in Figure 5. Due to the nature of information over
which PWGSC has control, including commercially sensitive
information, it has to consult with third parties regularly
when processing access requests. PWGSC reported that
consultations with third parties cause delays, since there
are few incentives for third parties to respond within a
reasonable time. The fact that all the extensions PWGSC
took under paragraph 9(1)(c) in 2007-2008 were for more
than 30 days supports this statement, particularly since the
Act allows 50 days for third-party consultations. Through
its review of PWGSC’s notices of extension, the OIC found
that the majority of the extensions were for 31 to 90 days,
followed by 91 to 120 days.
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Figure 5. Length of time extensions under
paragraph 9(1)(c)
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In the interests of client service, PR’GSC considers preparing
partial releases of information when extensions for consul-
tations with other federal institutions or third parties are
for a long period or when the due date is not likely to be
met. PWGSC also prepares partial releases when processing
large requests or in response to a complaint to the OIC.
PWGSC also noted that they inform requesters that addi-
tional records may be forthcoming resulting from out-
standing consultations, that they will be informed of the

Note:

16 The findings of OIC’s investigation into a complaint filed by the Canadian Newspaper Association against all federal institutions

outcome of the consultations, and that they have the right
to complain to the OIC at each step of the process. The
OIC recommends that PWGSC prepare partial release as
early in the process as possible.

Of the 54 complaints the OIC received about PWGSC in
2007-2008, 15 were about PWGSC’s use of time extensions.
Of these 15 complaints, 7 were resolved, 1 was not substan-
tiated and 7 are pending. See Table 1 in Appendix A.

Proactive disclosure

PWGSC access to information office provides an informal
review service to various organizations with PWGSC - most
frequently the human resources, audit and evaluation and
real property branches - to help them respond more quickly
to inquiries, in particular, requests for internal audit reports.

Categorizing requests

PWGSC systematically categorizes each request it receives
into one of three categories: “Routine” (regular requests;
59 percent or 348 requests in 2007-2008), “Interesting”
(sensitive or of interest to the Deputy Minister’s and
Minister’s offices; 39 percent or 232 requests) and “High
Profile” (highly sensitive and may require preparation of
communications products; 2 percent or 6 requests)."
“Interesting” requests are allotted five calendar days in
PWGSC’s processing model for review by the Deputy
Minister’s and Minister’s offices, while seven calendar days
is allowed for review of “High Profile” requests. The number
of days allocated have changed to 6 working days in
2008-2009. PWGSC reported that 60.6 percent of the
“Interesting” and “High Profile” requests were reviewed by
senior management within the five to seven days allowed.

regarding the existence of special rules for processing requests from the media cover the period between April 1,2003 and.
March 31, 2005. During this investigation, OIC identified PWGSC as one of the institutions that labelled access requests as " sensitive."
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For those that were not reviewed within the allotted time,
it took an average of 6.1 and 11.4 days, respectively, in
2007-2008 to review them. However, PWGSC stated that
for most of these requests, they were either completed on
time or had already fallen into deemed refusal status. For
a small portion of these requests, the categorization delayed
the release of information such that it was late.

PWGSC also reported that categorizing requests as
“Interesting” and “High profile” is done primarily on a case-
by-case basis but occasionally to a specific type or category
of request, such as those related to sponsorship during
the sponsorship scandal.

The OIC’s view is that the whole review process associated
with “Interesting” and “High Profile” requests should not
in any way delay the process.

ATIP Improvement Plan

In November 2007, PWGSC has initiated a three year ATIP
Improvement Plan to address its performance in responding
to access requests within the statutory timelines of the
Access to Information Act. PWGSC reported that it plans to
implement specific initiatives in 2008-2009 and to achieve
an outstanding performance in 2008-2009. The plan has
five key components: (1) reduction of the backlog of late
requests; (2) increase of human resource and organizational
capacity; (3) improvement in the monitoring of performance
and productivity; (4) upgrade in IT infrastructure; and (5)
improvements in workplace environment. The OIC views
this plan as a strong step in the right direction and, if
implemented as planned, will yield positive results.

Recruitment and training

Recruitment and training of access to information office
staff continue to be challenging for PWGSC. PWGSC staff
reported that initiatives to improve performance that were
put in place in previous years have proven ineffective. For
example, the ATIP Development Program, intended to
facilitate the recruitment of two candidates with post-
secondary education per year, has been in place since
October 2006 but has yielded minimal results, since the
staffing actions to hire new recruits under this program
were delayed due to other priorities. Similarly, the Training
Team devoted to training and mentoring new employees
and junior ATIP staff was deemed ineffective and disconti-
nued because the training was not structured. A revised
ATIP Development Program is currently being developed
as part of the ATIP Improvement Plan. It will require all
employees enrolled in the Program to graduate from the
University of Alberta ATIP Certification Program. PWGSC
has also offered staft to take this course on a voluntary basis.

Responding to requests for consultations from other
federal institutions

PWGSC reported that it processes consultation requests
from other federal institutions as soon as it receives them,
completing within 24 days on average.

Documenting extensions

As part of the report card questionnaire, the OIC asked
federal institutions whether they documented on their
request files justifications for taking extensions under
subsection 9(1). PWGSC reported that access to informa-
tion officers are not systematically documenting in the case
management system the justifications for the time exten-
sions or the factors taken into consideration. To verify this,
the OIC reviewed its investigation files for nine complaints
about PWGSC’s use of time extensions (the OIC closed
these complaints as resolved in 2007-2008; see Table 2 in
Appendix A). The OIC found that PWGSC indicated in the
case management system at the time it processed the requests
that it had taken extensions for them but did not necessarily
document the justifications for taking them in every case.
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OIC'S RECOMMENDATIONS AND
THE INSTITUTION'S RESPONSE

1.

PWGSC should cease immediately to delay the
processing of requests categorized as “Interesting”
or “High Profile” and should measure the actual
time it takes to complete these requests and any
resulting delays.

Response

The Department has put in place procedures for not
delaying the processing of access to information
requests, including those that are categorized as
“Interesting” and “High Profile.”

To that effect, a new practice was adopted to allocate
6 working days for the review of these requests by the
Assistant Deputy Ministers, the offices of the Deputy
Minister and the Minister. Compliance with the policy
is monitored by the ATIP Directorate and is regularly
reported on to the department’s senior management.

The PWGSC Access to Information and Privacy
(ATIP) office should implement measures for data
entry and/or reporting in the case management
system to track the length of time extensions taken
for more than 30 days, as requested in the OIC
2007-2008 report card questionnaire.

Response

The case management system, Access Pro Case
Management (APCM), does track the length of time
extensions over 30 days, but the specific data requested
could not be generated. A manual count would have
been required.

Due to the nature of PWGSC’s mandate extension of
the time limit set out in the Act is required in several
cases, since consultations with client departments and
third parties are necessary because the records generally
relate to procurement-related activities and contain
commercially sensitive information of the third parties.

The ATIP Directorate will contact the vendor to explore
the possibility of having new reports created in order
to be able to generate the specific data requested by
the OIC with respect to time extensions.

PWGSC should fully implement the initiatives set
out in its ATIP Improvement Plan during the next
review period, or be at least well advanced in their
implementation, and be able to demonstrate the
progress made and results achieved.

Response

The PWGSC ATIP Directorate will continue to imple-
ment the initiatives set out in the ATIP Improvement
Plan during 2008-2009 and 2009-2010.

PWGSC have provided to the OIC (see Appendix B)
a status report detailing the activities undertaken/to be
undertaken as part of the ATIP Improvement Plan with
the timelines for their completion.
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4. The access to information office should document
on their request files, at the time the request is
processed, justifications for taking an extension.
These justifications should include detailed
rationale for being invoked.

Response

The ATIP Directorate will follow this recommendation
and put in place procedures to ensure that it be done
in all cases.

5. The access to information office should provide the
Information Commissioner a notice pursuant to
subsection 9(2) every time it extends a request
beyond 30 days.

Response

The PWGSC ATIP Directorate has procedures in place
to that effect. The time extension notice template
includes a copy to the Information Commissioner. The
ATIP Directorate will remind its staff of the statutory
requirement to notify the Information Commissioner
of all extensions taken beyond 30 days, and will ensure
that the notices are sent.
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PUBLIC WORKS AND GOVERNMENT SERVICES CANADA

Appendix A. Complaints to the Office of the Information Commissioner
Table 1. Complaints received in 2007-2008
(These complaints may refer to requests made prior to 2007-2008)

0IC findings, as of November 27, 2008

Category of complaint Received in Resolved Not Discontinued Pending
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 16 0 2 1 13
Cabinet confidence exclusion 1 0 1 0 0
Delay (deemed refusal) 12 9 0 2 1
Time extension 15 7 1 0 7
No records/incomplete search 5 0 1 0 4
Fees 2 0 0 2 0
Miscellaneous 3 1 0 0 2
Total 54 17 5 5 27

Table 2. Complaints closed in 2007-2008
(Including new complaints received in 2007-2008 and complaints from previous years)

0IC findings as of March 31, 2008

Category of complaint Resolved Not Discontinued
substantiated
Refusal to disclose (exemption/exclusion) 17 9 5 3
Cabinet confidence exclusion 1 0 1 0
Delay (deemed refusal) 5 5 0 0
Time extension 9 9 0 0
No records/incomplete search 13 4 6 3
Fees 0 0 0 0
Miscellaneous 4 0 2 2
Total 49 27 14 8
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Activity

Start

e Clear backlog Jan 2008

Increase Number of ATIP Consultants

e Hire two ATIP consultants to work on the backlog  Dec 2007

e Extend two ATIP consultants to work on the backlog  Dec 2007

e Hire seven ATIP consultants through competitive ~ Dec 2007

contracts and temporary help services (THS)

Increase Number of PM-04 ATIP Officers
® PM-04 Competition #1 for 6 positions

- Hire staffing consultant Jan 2008

- Develop evaluation tools Jan 2008

- Evaluate candidates March 2008

- Appoint successful candidates April 2008
e PM-04 Competition #2 for 5 positions

- Hire staffing consultant March 2008

- Develop evaluation tools March 2008

- Evaluate candidates May 2008

- Appoint successful candidates June 2008
e Cyclical Staffing May 2008

- PM-02 Competition for 2 positions
- PM-03 Competition for 3 positions
- CR-04 Competition for 3 positions

Organizational Review of the ATIP Directorate

e Organizational Review

- Award of Contract Jan 2008

- Review and Analysis Jan 2008

- Submission of Report March 2008
e Development and implementation of new organi- March 2008

zational design, including best practices

Appendix B. PWGSC ATIP Improvement Plan Strategies

Target Dates Date

Completion Completed

I. REDUCE BACKLOG OF LATE REQUESTS

March 31/08 e Backlog of late requests successfully reduced March 31/08
(155,400 pages reviewed), positioning the
Department to achieve a 95% compliance

in 2008-2009

Il. INCREASE HUMAN RESOURCE AND ORGANIZATIONAL CAPACITY

Dec 2007 e Call-ups issued for 2 new consultants Dec 17/07

Jan 2008 e Call-ups for 2 consultants extended until end Jan 04/08
of March 2008

March 2008 e 7 consultants hired under THS and 2 competi- Apr 07/08

tive contracts awarded in March 2008 (include
above 4 consultants)

¢ Two additional consultants hired in June and
July 2008.

e Competition advertised in Dec 2007 and June 30/08

Jan 2008 closed Jan 28, 2008
Feb 2008 e Evaluation tools developed in March 2008
March 2008 e Candidates evaluated in May and June
April 2008 - 4 successful candidates
- 3 hired and 1 declined offer
o Competition advertised and closed in June 2008
March 2008 e Staffing consultant hired in July 2008
April 2008 e Evaluation tools being developed
May 2008
June 2008
Dec 2009 o Competitions advertised and closed in June
and August 2008
e Evaluation tools being developed by staffing
consultant

* No proposals received from THS consulting firms

Jan 2008 e MOU signed with Government Consulting
March 2008 Services (GSC) in May 2008
March 2008 e Interviews and survey of staff completed in
May and June 2008
e Benchmarking exercise with other federal
institutions conducted in July and August 2008
e Draft report submitted in September 2008
May 2008 e Not yet initiated
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Target Dates

Start Completion

Activity

Date Completed

ATIP Officer Training and Development

e University of Alberta ATIP Certification Program  Sept 2008 Ongoing e Included in Individual Learning Plans completed Ongoing
in May 2008
e 11 ATIP officers registered to the winter session

e Revised ATIP Development Program April 2008 June 2008 e Program revised to integrate existing and new  Dec 2008

ATIP Officers at the PM-01 to PM-03 levels.

e Revised program submitted to HR for review
and comments May 1, 2008

* HR comments incorporated and resubmitted to
HR for final review and approval June 23, 2008

e ATIP Development Program approved Dec. 15,
2008

e As a result, ongoing processes for the PM-2
and PM-3 and selected candidates will be part
of the program

11l. IMPROVE PERFORMANCE MONITORING AND PRODUCTIVITY

e New “Zero Tolerance” Policy Jan 2008 Jan 2008 e Policy presented at the Departmental Policy July 14/08
Committee (DPC) July 14, 2008 and immediately
implemented

e Policy will be incorporated in Departmental
Policy 002 on ATIP, which will be revised by
March 31, 2009

e Delegation of Authority April 2008 June 30/08 e Proposal for ATIP Delegation of Authority to
ATIP Chiefs and ATIP Officers sent to Finance
in Aug 2008 to obtain Minister's approval.

Performance Reporting to Senior Management

o ATIP Weekly Report Feb 2008 Weekly e Projected yearly compliance and number of Ongoing
cases per officer provided in ATIP Weekly
Report to ADM-CSPCB and DMO

e OPI Compliance for Document Retrieval Feb 2008 Quarterly ® 2007-2008 OPI compliance completed in June  Ongoing
2008 and presented at DPC July 14, 2008
e OPI compliance for 1st quarter of 2008-2009
completed in Aug 2008
¢ OPI compliance for 2nd quarter of 2008-2009
completed in Nov 2008
o Mid-Year statistics will be presented at DPC in

Jan/Feb 2009
e Senior Management Compliance for the Feb 2008 Semi-annually e Mid-Year compliance for 2008-2009 will be Ongoing
Interesting Requests Process presented at DPC in Nov 2008.
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Target Dates

Start Completion

Activity Date Completed

Review of all ATIP policies, procedures, and training material

e Interesting Requests Process May 2008 June 30/08 e DMO and MO proposed change in April 2008 July 14/08
to include ADM review in the Interesting
Request Process
e Improved presented at DPC July 14, 2008 and
immediately implemented

e Departmental Policy (DP) 002 on ATIP Nov 2008 March 2009 e DP 002 to be revised to be in line with TBS
Directives on ATIP expected to be implemented
by April 1, 2009.

© DP 014 on Protection of Personal and Private Sept 2008 March 2009 ® DP 014 reviewed and revised to reflect PWGSC  Oct 07/08
Information in the Workplace organizational changes; no further modifica-
tions required.

e DP on PIA Nov 2008 March 2009 * DP on PIA to be revised to be in line with TBS
Directive on PIA expected to be implemented
by April 1, 2009

o ATIP Training for PWGSC Employees Dec 2008 March 2009
e ATIP Liaison Training Dec 2008 March 2009
o ATIP Security Manual April 2009 March 2010
o ATIP Officer Procedures April 2009 March 2010
e ATIP Liaison Handbook April 2009 March 2010
e New Computer equipment Jan 2008 March 31/08 e New computers purchased Jan 2008

e APCM - Electronic ATIP Request Tracking
System Upgrade

- Improve Correspondence Function Dec 2007 e Completed Jan 16, 2008
- Enhance Statistical Reporting Capability and June 2008 e Several versions of APCM tested between April
User Functionality and September and rejected as there were

critical failures
e New version being tested and scheduled for
implementation in Jan 2009

e Laserfiche — Electronic Document Imaging June 2008 e Testing completed in May 2008
System Upgrade — Upgrade to v.7.2 to address e To be implemented in Jan 2009 following
user and security concerns contract award
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Target Dates
Start Completion Satelconpey

V. IMPROVE WORKPLACE ENVIRONMENT

o Office Cleanup - Records and Classified waste Dec 2007 May 2008 e Pickup of boxes by Central Records ongoing Ongoing
2 CR-4s hired in June 2008 and to help with
boxing of files

o ATIP Quality Circle April 2008 June 2008 e Two employees volunteered to represent staff ~ Ongoing
at the Quality Circle
e First meeting held June 18/08 to discuss
mandate, etc
e Terms of Reference completed June 2008

e Floor Redesign March 2008 Oct 2008 e Project initiation meeting held March 31, 2008  Oct 14/08
- Construction of mobile shelving for files with Corporate Services
- Reconfiguration of workstations * Mobile shelving constructed end of Sept 2008
- Purchase of new chairs e Workstations reconfiguration and new chairs

delivered Oct 14, 2008
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ROYAL CANADIAN MOUNTED POLICE

Overall performance in 2007-2008
Below average: 2 stars

Although the Royal Canadian Mounted Police (RCMP) continued to struggle in 2007-2008 to meet its statutory

obligations under the Access to Information Act (namely responding to requests within statutory timelines and notifying
the Office of the Information Commissioner (OIC) for extensions beyond 30 days) due to a significant increase in
the number of requests received as well as staff turnover, it was able to substantially reduce its carry-over of deemed
refusals from 2006-2007. As well, the OIC gives the RCMP credit for completing two thirds of the new requests it

received in 2007-2008 within 30 days. This is a marked improvement from 2005-2006, when only four percent of
new requests were completed within that time frame. The RCMP also distinguished itself from the other institutions
in 2007-2008 by making only limited use of time extensions to complete requests.

The RCMP had an unacceptably low rate of compliance with subsection 9(2) of the Access to Information Act, which
requires institutions to notify the Information Commissioner of extensions it takes beyond 30 days.

Finally, due to limitations in its case management system, the RCMP is unable to track the length of the time exten-
sions it takes beyond 30 days. These limitations also meant that the RCMP was unable to report completely to the
OIC on its access to information activities as part of the report card process.
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ROYAL CANADIAN MOUNTED POLICE

Factors considered in assessment of overall performance

Workload

o Substantial increase in the number of new requests (77 percent)

Completion time for new requests

o Within the statutory timelines: 67 percent
o Within 30 days: 63 percent
e Average: fewer than 30 days

Carry-over of requests

e Substantial decrease in the carry-over of requests in deemed refusal status

Time extensions

e Use of time extensions under subsection 9(1) is the exception rather than the norm (less than 10% of the requests)
o Half of time extensions are for less than 30 days
e Low compliance with subsection 9(2) (notice of extension): 19%

Deemed refusals

® 49.5 percent of new and carried-over requests fell into deemed refusal status (grade: F)

Consultation requests received from other federal institutions

e Best practice. Consultation requests treated expeditiously (within 10 days on average) to avoid deemed refusals for the consulting institutions

e Currently reviewing the access to information manual

Case management

o Needs improvement. The RCMP’s case management system, which currently only captures data required by Treasury Board Secretariat, should be enhanced to
allow the RCMP to monitor the access process more closely and to track the length of time extensions beyond 30 days

Senior management leadership

Training

e Hold series of access to information awareness and training sessions across Canada
e Developed and implemented a training plan for access to information staff

Human resources

e Laid the foundations for a career development path for existing employees

Staffing

o Obtained additional resources to support the access to information function

Complaints

o The Office of the Information Commissioner received 145 complaints (out of 1,900 requests processed or 8 percent) about the RCMP's handling of requests
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ROYAL CANADIAN MOUNTED POLICE

The Royal Canadian Mounted Police (RCMP) has never
achieved full compliance with the Access to Information Act
in terms of responding to access requests in a timely manner
(see Table 1).

Table 1. Compliance history

2007-
2005 2006 2008
Percentage of deemed refusals ~ 79% 67% 49.5%
(delays beyond the statutory
timelines)
Grade F F F

Each year, the Office of the Information Commissioner
(OIC) has found serious and persistent problems with the
way the RCMP runs its access to information operations.
The Information Commissioner’s 2006-2007 annual report,
while recognizing the RCMP’s large workload, noted that
the measures the RCMP had taken to monitor its perfor-
mance were inadequate.

This report card sets out the RCMP’s key performance-
related challenges and actions in 2007-2008, provides
baseline information about the RCMP’s access to informa-
tion activities that year and analyzes various factors affecting
performance to come to an overall rating out of five stars.
The report concludes with several recommendations and
the RCMP’s response to them.

First, however, the OIC notes that it was not satisfied with
the data the RCMP provided in response to the report card
questionnaire this year, since it did not allow the OIC
to thoroughly assess the RCMP’s performance. The RCMP
only collects data required by the Treasury Board
Secretariat.

KEY PERFORMANCE-RELATED
CHALLENGES IN 2007-2008

Consultations
Some delays due to mandatory consultations with
federal institutions (the Privy Council Office) about
records involving Cabinet confidences and with the
Department of Foreign Affairs and International Trade
about requests for information that might, if released,
affect Canada’s international relations)

Workload
Increase in the volume of requests

Human resources
Staffing problems resulting from high employee
turnover and a lack of experienced access to informa-
tion specialists

Records management
Some challenges in efficiently retrieving records such
as e-mails as well as information from offices of primary
interest (OPIs) and detachments

KEY PERFORMANCE-RELATED ACTIONS IN
2007-2008

Client service
Made more use of proactive disclosure

Structured access to information section of the RCMP
website to better inform the public about the Act and
to help requesters

Human resources
Carried out new staffing actions to fill vacant positions
and retain existing employees

Obtained additional resources to support the access
to information function, including completing the
staffing process for 13 FTEs (full-time equivalents) in
the last months of 2007-2008

Laid the foundations for a career development path
for existing employees
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Process
Began reviewing revisions to the RCMP access to
information manual

Continued preparing partial releases of information
whenever possible

Training
Improved the response times of OPIs by conducting

access to information awareness and training sessions
across Canada

Developed and implemented a training plan for access
to information staff

BY THE NUMBERS

In 2007-2008, the RCMP’s access request workload increased
substantially compared to 2005-2006, as shown in Table 2.
The RCMP was not able to provide a figure for the total
number of pages it reviewed in 2005-2006 and 2006-2007,
since this would have required counting them by hand.

Table 2. Requests received and completed,
and number of pages reviewed

2005- 2006- 2007- Change from
2006 2007 2008 2005-2006
Requests received 937 911 1,662 +77%
Requests completed 860 1,168 1,650 +92%
Number of pages - - 388,394
reviewed for
completed requests
Average number of - - 235

pages reviewed per
completed request

The RCMP received 1,662 new requests in 2007-2008 and
carried over 238 requests from 2006-2007 (222 of which
were deemed refusals - requests delayed beyond the times
set out in the Act), for a total of 1,900 requests. It completed
67 percent of the new requests within the timelines set out
in the Act either within 30 days or within the extended
timelines listed in section 9. It completed approximately
63 percent within 30 days. This is a substantial improvement
in performance over previous years: in 2005-2006, the RCMP
only completed 4 percent of requests within 30 days, while
the 2006-2007 completion rate was 28 percent. The RCMP
reported that it took fewer than 30 days on average to
complete a request.

In 2007-2008, the RCMP took measures to substantially
reduce its carry-over of deemed refusals from 2006-2007.
This accomplishment is particularly noteworthy, since
the RCMP also saw a very large increase in the number of
requests it received in 2007-2008 compared to previous years.

For 2007-2008, the RCMP’s deemed refusal ratio (the
percentage of new requests and requests carried over from
2006-2007 that fell into deemed refusal status during the
year) was 49.5 percent. This earned the RCMP a grade of F
on the scale that the OIC used for many years to rate
institutions’ performance but is phasing out this year. This
is the third year in a row that the RCMP has received a
failing grade.

The OIC received 145 complaints against the RCMP in
2007-2008, 17 of which were about deemed refusals. Of
these 17 complaints, 10 were resolved (meaning that the
OIC found them to have merit and that the institution
resolved them to the Commissioner’s satisfaction), 1 was
not substantiated and 6 were discontinued. See Table 1
in Appendix A.

In addition to access requests, the RCMP received 581
requests for consultations from other federal institutions,
which added 33,141 pages to the number of pages to review
(equal to eight percent of the total page count for the year).
One third of these consultation requests related to records
on law enforcement and penal institutions.
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ASSESSMENT OF PERFORMANCE IN
RESPONDING TO ACCESS REQUESTS

The OIC’s assessment of a federal institution’s performance
in responding to access to information requests is based
on the institution’s ability to respond to requests within
the timelines set out in the Act but also on other practices
that affect timeliness, such as requesting the shortest time
extensions possible. The OIC also reviewed whether each
institution documented its justifications for taking time
extensions.

Time extensions

In 2007-2008, the RCMP took time extensions for only a
small portion of the new requests it received (9.5 percent
or 158 out of 1,662 requests). This compares favourably to
the corresponding figures for the other federal institutions.

Nonetheless, the RCMP had a very large increase in the
number of extensions it took in 2007-2008 compared to
2005-2006 (see Figure 1), although the increase pales in
comparison to the substantial increase in the number of
requests the RCMP received over the same period. By way
of explanation, the RCMP noted that it had a large and
long-standing backlog of deemed refusals in 2005-2006
and 2006-2007 for which it was not allowed to take
extensions because these requests were, by definition, already
delayed beyond the initial 30 days within which institutions
may take extensions. Since the RCMP essentially eliminated
its backlog in 2007-2008, it was then able to consider and
take, when justifiable, time extensions for requests before
the 30-day deadline. This may account for the increase in
the use of extensions.

Figure 1. Number of extensions under subsection 9(1)
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The OIC was unable to assess whether the extensions the
RCMP took beyond 30 days were for longer periods than
previously, because the RCMP did not provide complete
data on the length of extensions.

Under subsection 9(2), federal institutions must send a
notice to the Information Commissioner every time they
invoke an extension beyond 30 days. In 2007-2008, the
Commissioner received 15 notices of extension from the
RCMP. However, the RCMP noted in its 2007-2008 report
to TBS on its access to information activities that it had
taken extensions of more than 30 days for 75 requests. This
means that the RCMP only complied with subsection 9(2)
for approximately 20 percent of requests.
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Of the 145 complaints the OIC received about the RCMP
in 2007-2008, 9 were about the RCMP’s use of time
extensions. Of these 9 complaints, 6 were resolved and 3 are
pending. See Table 1 in Appendix A.

Time extensions under paragraph 9(1)(a)

The number of time extensions the RCMP took under
paragraph 9(1)(a) (searches for large volumes of records
and interference with the operations of the institution) in
2007-2008 increased exponentially compared to the number
it took in 2005-2006. According to the RCMP’s 2007-2008
Annual Report to TBS, most of these extensions were
for more than 30 days (extensions taken for 61 out of
101 requests).

Time extensions under paragraph 9(1)(b)

In 2007-2008, the RCMP had a very large increase in the
number of time extensions it took under paragraph 9(1)(b)
(consultations) compared to the number it took in
2005-2006. According to the RCMP’s 2007-2008 report to
Treasury Board Secretariat, most of these extensions were
for fewer than 30 days (extensions take for 40 out of
54 requests). The RCMP indicated anecdotally that most
of the consultation requests it sends to other federal
institutions under paragraph 9(1)(b) are completed within
the time limits, although some institutions on occasion
exceed the allocated time for responding.

The OIC could confirm neither that most consultation

requests are completed on time nor whether the RCMP is
taking longer than necessary extensions to accommodate

the consultation requests. The analyst responsible for

completing the consultation monitors the time it takes to
get a response back from the institution; this is not an

automated task.

The RCMP prepares partial releases to requesters for a
variety of situations. It does so, however, primarily when
requesters ask for it: some requesters wish to receive partial
releases whereas some prefer to receive a complete release
package. Where time is of the essence, the RCMP reported
that frequent requesters will often ask to receive the
information that is not subject to a consultation and forego
receiving any additional information. In large files, the
RCMP will do several partial releases of the information
processed to date. The OIC recommends that partial
releases be prepared as early in the access process as possi-
ble and to inform requesters, in the letter sent to them with
the release, that additional records may be forthcoming
resulting from outstanding consultations, that they will
be informed of the outcome of the consultations even
though no additional records may be released, and that they
have the right to complain to the OIC at each step of the
process.

Informal treatment of requests

The RCMP reported that it treated the vast majority of the
written requests it received in 2007-2008 formally, treating
only 0.4 percent informally. This figure contradicts addi-
tional information gathered from the RCMP’s access to
information coordinator as well as from its 2007-2008
report to TBS, both of which indicated that access to
information managers and the RCMP senior management
encourage and endorse the informal treatment of access
requests. The RCMP suggested that while the number of
“recorded informal requests” is relatively low, many more
informal disclosures are made daily across the institution.
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Responding to requests for consultations from other
federal institutions

The RCMP reported that it treats consultation requests on
a priority basis and usually responds within 10 days. It
noted that some of the consultation requests received did
not relate to the RCMP’s work, which put a burden on
operations, although the volume of extra pages to review
did not significantly add to the workload.

Documenting extensions

As part of the report card questionnaire, the OIC asked
federal institutions whether they documented on their
request files justifications for taking extensions under sub-
section 9(1). The RCMP reported that, as a matter of practice,
it does document the justifications for extensions in its case
management system. To verify this, the OIC reviewed the
file on its investigation into six interrelated complaints from
the same requester about the RCMP’s use of time extensions
(the OIC closed these complaints as resolved in 2007-2008;
see Table 2 in Appendix A). The OIC found that the RCMP
had indicated in the case management system at the time
it processed the requests that it had taken extensions for
them but had not documented the justifications for taking
them in every case. However, it did provide the justifica-
tions during the OIC’s investigation.

OIC’'S RECOMMENDATIONS AND
THE INSTITUTION'S RESPONSE

1. The RCMP’s Access to Information and Privacy
(ATIP) Branch should implement measures to
enhance data entry in its case management system
to allow it to monitor more closely every step of
the access to information request process and to
track the length of time extensions of more than
30 days, as the OIC requested in its 2007-2008
report card questionnaire.

Response

The ATIP Branch has always promoted and emphasized
the appropriate documentation of every step of the
access to information request process. While there may
be room for improvement in that regard, the impor-
tance of proper and timely documentation is stressed
upon every single analyst as he or she joins the Branch.
It is also regularly discussed and strongly encouraged
by the coordinator and all team leaders, who closely
interact with the analysts.

While the RCMP ATIP Branch does not currently have
a system allowing it to automatically track the length
of time extensions, every analyst is responsible for
ensuring that responses for consultations are received
within the prescribed timelines. The RCMP case mana-
gement software provides valuable assistance with this
task. Follow-up correspondence and phone calls are
made with institutions that are about to or have gone
beyond the return date. This approach has been
successful, and the RCMP strongly believes that it
adequately addresses the OIC’s concern in that regard.

The RCMP is currently looking into the acquisition of
new case management software that would likely assist
with the automated monitoring of consultations.
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The coordinator and team leaders will continue to
promote the close monitoring of all consultations
to ensure legislative timelines are respected.

The coordinator and team leaders will continue to
promote and insist on the proper documentation of each
step of the access to information request process.

The recent classification and future staffing of a new
quality control manager will assist with the implemen-
tation of these measures.

The ATIP Branch should continue to pursue solu-
tions to deal effectively with current record mana-
gement problems related to the retrieval of records.

Response

The RCMP agrees with this recommendation. In fact,
the RCMP will continue to work with its many deta-
chments and policy centres in order to further improve
the effective retrieval of records from the OPIs.

It is important to point out that the RCMP differs
somewhat from many other government institutions
with regard to the efficient retrieval of records. The
RCMP keeps records from one coast to the other, in
more than 880 detachments and 10 directorates. The
individuals gathering the information on behalf of
ATIP are often individuals actively investigating matters
or tied up in court cases. They are often the subject-
matter experts who are responding to these requests
and need to produce specific and relevant material,
such as notebooks, e-mails, reports, etc., which often
are under their exclusive control for obvious continuity
reasons. Though the RCMP is cognizant of its obliga-
tions pursuant to the Access to Information Act, inves-
tigative responsibilities by the OPIs sometimes interfere
with the swift submission of records to the RCMP ATIP
Branch. Given the nature of the business the RCMP
is in, this is a situation that is unique to the organiza-
tion and that must be recognized.

3.

The ATIP Branch should fully implement its poli-
cy of promoting and encouraging informal treat-
ment of requests, when it is possible to do so, as
a means of providing the requested information
in a timely manner.

Response

The RCMP endorses this recommendation and in fact,
has already implemented it. The ATIP Branch has an
ongoing presentation circuit that, among other topics,
speaks specifically to the issue of informal access. It is

strongly encouraged and was even endorsed by the
Commissioner of the RCMP in a broadcast to all his

health services officers and human resource officers in
March 2006.

The RCMP has an administrative policy that explains
to employees how to request “informal” access (Admin.
Manual II1.11). The policy goes on to explain how
employees treat such requests and even provides a
vetting instruction guide. While the number of
“recorded” informal requests is relatively low, a much
more significant number of informal disclosures of
information are made on a daily basis across the entire
organization. However, outside of the ATIP Branch,
it is very difficult to determine what “informal” access
is permitted to clients every day because this is not

a statistic that is generally tracked. However, based
on personal experience, it is done almost daily and
includes, for example, the release of statements, photos,
reports, etc. Further, the RCMP also has divisional
guidelines dealing with informal access to information.
Some of this informal disclosure is based on cost
recovery.
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But this isn’t all. For example, the Adjudication Branch
routinely releases access requests to various requesters.
The RCMP HR Central Region gives employees infor-
mal access to their employee file. The RCMP Policy
Unit regularly coaches the field on how to deal with
informal access requests. In compassionate situations,
the ATIP Branch occasionally makes arrangements
with detachments, to provide grieving clients with a
right of access.

The ATIP Branch will continue to make presentations
to its membership and speak specifically to the issue
of informal access.

Through a number of means, the ATIP Branch will
continue to promote the informal access of informa-
tion to its membership, whenever possible.

The RCMP ATIP Branch is planning an update of its

administrative policy on access to information with a
view to improving its overall service to its members and
clients. This would include the further clarification
of the informal process.

The access to information office should document
on their request files, at the time the request is
processed, justifications for taking an extension.
These justifications should include detailed
rationale for being invoked.

Response

The RCMP agrees with this recommendation and has
immediately taken steps to ensure that appropriate
documentation of extension justifications is made for

every extension taken.

The access to information office should provide
the Information Commissioner a notice pursuant
to subsection 9(2) every time it extends a request
beyond 30 days.

Response

The RCMP agrees with this recommendation and has
immediately taken steps to ensure that 9(2) notices are
provided to the Information Commissioner Office as
per the Act. The ATIP Coordinator and team leaders
will continue to monitor this step of the ATT process.
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ROYAL CANADIAN MOUNTED POLICE

Appendix A. Complaints to the Office of the Information Commissioner
Table 1. Complaints received in 2007-2008
(These complaints may refer to requests made prior to 2007-2008)

0IC findings, as of November 27, 2008

Category of complaint Received in Resolved Not Discontinued Pending
2007-2008 substantiated

Refusal to disclose (exemption/exclusion) 87 5 12 2 68

Delay (deemed refusal) 17 10 1 6 0

Time extension 9 6 0 0 3

No records/incomplete search 23 1 3 2 17

Fees 6 2 0 0 4
Miscellaneous 3 0 1 0 2

Total 145 24 17 10 94

Table 2. Complaints closed in 2007-2008
(Includes new complaints received in 2007-2008 and complaints from previous years)

0IC findings, as of March 31, 2008

Category of complaint Closed in Resolved Not Discontinued
2007-2008 substantiated
Refusal to disclose (exemption/exclusion) 20 " 7 2
Delay (deemed refusal) 22 19 1 2
Time extension 6 6 0 0
No records/incomplete search 12 3 8 1
Fees 0 0 0 0
Miscellaneous 6 0 5 1
Total 66 39 21 6
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LIST OF RECOMMENDATIONS

TO TREASURY BOARD SECRETARIAT

Recommendation 1
That the Treasury Board Secretariat, in collaboration with
the relevant institutions

a. conduct an assessment of information management
practices in federal institutions;

b. develop an action plan to address deficiencies in
information management in federal institutions;

c. measure the federal institutions’ performance on the
use of effective information practices on an ongoing
basis; and

d. ensure that federal institutions are properly resourced
to develop and sustain effective information manage-
ment practices.

Recommendation 2

That the Treasury Board Secretariat develop and maintain
state of the art training on information management
practices and tailor such training to the needs of the Access
to Information regime.

Recommendation 3
That the Treasury Board Secretariat collects the following
additional annual statistics, starting in fiscal year 2010-2011:

a. the number of pages reviewed for requests: in total
and on average per request;

b. the number of pages reviewed for incoming consultation
requests: in total and on average per consultation
request;

c. the number of pages disclosed in part or in total;

d. the number of requests completed within statutory
timelines;

e. the average time to complete a request.

Recommendation 4

That the Treasury Board Secretariat clarify the methodology
for reporting on time extensions and, starting in 2010-2011,
break down the reporting requirements of extensions into
the following categories:

a. number of requests extended pursuant to section 9;

b. for each reason for the extension (searching, consul-
tations, third party), the length of the extension:

i. less than 30 days;

ii. 30-60 days;

iii. 61-90 days;

iv. 91-120 days;

v. 121-150 days;

vi. 151-180 days;

vii. 181-210 days;

viii. 211-250 days;

ix. above 250, by units of 50 days.

c. for each reason for the extension (searching, consul-

tations, third party), the average actual time it took
to receive a response.
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Recommendation 5
That the Treasury Board Secretariat collects annual statis-
tics, starting in fiscal year 2010-2011, on consultations
pursuant to paragraphs 9(1)(b) and 9(1)(c):
a. for consultation requests sent to other federal
institutions:
i.  number of consultation requests sent;

ii. number of mandatory consultation requests sent
pursuant to:

1) section 15;
2) section 16;
3) section 69;
iii. number of pages sent for review;
iv. average time to receive a response;
1) overall;
2) for mandatory consultations;

b. For consultation requests received from other federal
institutions:

i.  number of consultation requests received;
ii. number of pages reviewed;
iii. average time to respond;

c.  For consultation requests sent to third parties

(pursuant to paragraphs 9(1)(b) and 9(1)(c) ):
i.  number of consultation requests sent;

il. average time to receive a response.

Recommendation 6

That the Treasury Board Secretariat, together with relevant
institutions, assess the magnitude of the consultations
between federal institutions including mandatory consul-
tations pursuant to sections 15, 16 and 69 of the Act, and
their impact on the workload of these institutions with a
view to allocate resources to this function.

Recommendation 7

That the Treasury Board Secretariat, in collaboration
with relevant institutions and agencies, develop and
implement, as a matter of urgency, an integrated human
resources action plan to address the current shortage of
access to information staff.

Recommendation 8

That the Treasury Board Secretariat accelerate its review,

development and implementation of an extensive training
program for access to information specialists, and establish
certification standards for federal professionals.

Recommendation 9

That the Treasury Board Secretariat in collaboration with
the Canada School of Public Service and the Office of the
Information Commissioner of Canada develop an integrated
learning strategy for all employees of the public service.

Recommendation 10

That, as part of the Management Accountability Framework,
the Treasury Board Secretariat review current criteria to
ensure that they are measuring the overall performance of
federal institutions in meeting their obligations under the
Access to Information Act.
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OFFICE OF THE INFORMATION
COMMISSIONER:

Commitment 1

The Office of the Information Commissioner will review how
closed complaints are classified with a view to developing
and implementing by 2009-2010 a new set of disposition
categories that provide a more accurate picture of institu-
tional performance.

Commitment 2

The Office of the Information Commissioner will develop
and implement by 2009-2010 criteria for measuring the
degree to which an institution is releasing information in
compliance with the Access to Information Act, and will
document the OIC complaint files appropriately.

Commitment 3

The Office of the Information Commissioner will prepare
and widely publish a triennial plan for institutional
performance reviews.

TO THE CANADA BORDER SERVICES
AGENCY (CBSA):

Recommendation 1

The CBSA should allocate adequate resources on a perma-
nent basis to its access to information office, considering
its overall workload (access requests and requests for

consultations), to avoid undue delay in processing access
requests.

Recommendation 2

In light of the Treasury Board Secretariat policy on manda-
tory consultations for information related to law enforcement
and penal institutions, the CBSA should review its case
management framework to ensure that dedicated resources
are assigned to handling all these requests for consultation
to avoid undue delays in processing them.

Recommendation 3

The CBSA access to information office should review the
criteria it uses to invoke time extensions under subsection
9(1) of the Access to Information Act to determine the length
of these extensions and ensure they are reasonable and
legitimate.

Recommendation 4

The CBSA should undertake to avoid delaying the pro-
cessing of categorized access requests and should measure
the actual time it takes to complete these requests as well
as any resulting delays.

Recommendation 5

The access to information office, when it closes access
request files related to outstanding mandatory consulta-
tions, should inform requesters that additional records
may be forthcoming, that they will be informed of the
outcome of the consultations even though no additional
records may be released and that they have the right to
complain to the OIC.
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Recommendation 6

The access to information office should review the current
timelines in place and track more systematically the average
number of days taken to complete each stage of the access

process to ensure requests are being responded to in a

timely manner.

Recommendation 7

The access to information office should document on their
request files, at the time the request is processed, justifica-
tions for taking an extension. These justifications should
include detailed rationale for being invoked.

Recommendation 8

The access to information office should provide the
Information Commissioner a notice pursuant to subsec-
tion 9(2) every time it extends a request beyond 30 days.

TO THE DEPARTMENT OF JUSTICE CANADA:

Recommendation 1

The Justice Canada access to information and privacy
(ATIP) office should narrowly define its categories of
requests deemed of interest, such that requests represent
a minority of exceptional requests.

Recommendation 2

The ATIP office should maintain its practice of not delaying
the processing of categorized requests and should measure
the actual time it takes to complete these requests as well
as any resulting delays.

Recommendation 3

The ATIP office, when it closes access request files related
to outstanding mandatory consultations, should inform

requesters that additional records may be forthcoming, that
they will be informed of the outcome of the consultation
requests even if no additional records may be released, and

that they have the right to complain to OIC at each stage

of the process.

Recommendation 4

The access to information office should document on their
request files, at the time the request is processed, justifi-
cations for taking an extension. These justifications should
include detailed rationale for being invoked.

Recommendation 5

The access to information office should provide the
Information Commissioner a notice pursuant to subsec-
tion 9(2) every time it extends a request beyond 30 days.
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TO THE DEPARTMENT OF NATIONAL DEFENCE:

Recommendation 1

National Defence’s ATIP office should review the criteria
it uses to invoke time extensions under paragraph 9(1)(a)
(search for large volume of records and unreasonable
interference with the operations of a federal institution),
including ATIP office workload, to ensure the criteria are
reasonable and legitimate and that extensions do not delay
the processing of access requests.

Recommendation 2

National Defence should undertake not to delay the pro-
cessing of requests, particularly those requiring internal
consultations with the Information Support Team and
measure the actual time it takes to complete those requests
and any resulting delays.

Recommendation 3

The access to information office should document on their
request files, at the time the request is processed, justifi-
cations for taking an extension. These justifications should
include detailed rationale for being invoked.

Recommendation 4

The access to information office should provide the
Information Commissioner a notice pursuant to subsec-
tion 9(2) every time it extends a request beyond 30 days.

TO THE DEPARTMENT OF FOREIGN AFFAIRS
AND INTERNATIONAL TRADE CANADA (DFAIT):

Recommendation 1

DFAIT should allocate adequate resources on a permanent
basis to its access to information office, considering its
overall workload (access requests and requests for consul-
tations), to avoid undue delays in processing access
requests across the federal government.

Recommendation 2

In light of the Treasury Board Secretariat policy that DFAIT
must review for other federal institutions any information
subject to an access request the release of which might
affect Canada’s international affairs, DFAIT should review
its case management framework to ensure that dedicated
resources are assigned to handling all these requests for
consultation to avoid undue delays in processing them.

Recommendation 3

The ATIP office should continue to pursue solutions to deal
effectively with current information management problems
related to the retrieval of documents, paying particular
attention to electronic documents.

Recommendation 4

The DFAIT ATIP office should narrowly define its catego-
rization of access to information requests deemed
“Communications Alert,” such that requests represent a
minority of exceptional requests.

Recommendation 5

The DFAIT ATIP office should maintain its practice of not
delaying the processing of categorized access requests and
should measure the real time it takes to complete these
requests as well as any resulting delays.
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Recommendation 6

The access to information office should document on their
request files, at the time the request is processed, justifi-
cations for taking an extension. These justifications should
include detailed rationale for being invoked.

Recommendation 7

The access to information office should provide the
Information Commissioner a notice pursuant to subsec-
tion 9(2) every time it extends a request beyond 30 days.

TO HEALTH CANADA:

Recommendation 1

Health Canada’s ATIP office should review its processing
model to identify clearly any stages that take place concur-
rently and to ensure that it reflects the proper powers of the
ATIP coordinator for the administration of the Access to
Information Act.

Recommendation 2

Health Canada should cease immediately to delay the

processing of requests categorized as “Hi-Sens” and should
measure the actual time it takes to complete these requests

as well as any resulting delays.

Recommendation 3

The ATIP office should review the criteria it uses to invoke
time extensions under subsection 9(1) to ensure they are
reasonable and legitimate.

Recommendation 4

Health Canada should continue to pursue solutions to deal
effectively with current records management problems
related to the retrieval of documents.

Recommendation 5

The access to information office should document on their
request files, at the time the request is processed, justifi-
cations for taking an extension. These justifications should
include detailed rationale for being invoked.

Recommendation 6

The access to information office should provide the

Information Commissioner a notice pursuant to subsec-
tion 9(2) every time it extends a request beyond 30 days.
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TO LIBRARY AND ARCHIVES CANADA:

Recommendation 1

The Library and Archives Canada access to information and
privacy (ATIP) office should review the criteria it uses to
invoke time extensions under paragraph 9(1)(b) to ensure
the criteria are reasonable and legitimate and that the time
extensions do not delay the processing of access requests.

Recommendation 2

Library and Archives Canada should carefully review its
processes for managing non-archived records to ensure
that retrieving those records does not delay the processing
of access requests.

Recommendation 3

The access to information office should document on their
request files, at the time the request is processed, justifi-
cations for taking an extension. These justifications should
include detailed rationale for being invoked.

Recommendation 4

The access to information office should provide the
Information Commissioner a notice pursuant to subsec-
tion 9(2) every time it extends a request beyond 30 days.

TO NATURAL RESOURCES CANADA:

Recommendation 1

Natural Resources Canada’s Access to Information and
Privacy (ATIP) office should narrowly define its catego-
rization of access to information requests deemed sensitive,
such that sensitive requests represent a minority of excep-
tional requests.

Recommendation 2

Natural Resources Canada’s ATIP office should clearly state
that it must not delay the processing of categorized
requests and should measure the actual time taken to
complete these requests as well as any resulting delay.

Recommendation 3

The ATIP office should review its processing model to
identify clearly any stages that take place concurrently and
to ensure that it reflects the proper powers of the ATIP
Coordinator for the administration of the Access to
Information Act.

Recommendation 4

The ATIP office, when it closes access requests related to
outstanding consultations, should inform requesters that
additional records may be forthcoming, that they will be
informed of the outcome of the consultation requests even
if no additional records may be released, and that they
have the right to complain to the OIC at each step of
the process.

Recommendation 5

The access to information office should document on their
request files, at the time the request is processed, justifi-
cations for taking an extension. These justifications should
include detailed rationale for being invoked.

Recommendation 6

The access to information office should provide the
Information Commissioner a notice pursuant to subsec-
tion 9(2) every time it extends a request beyond 30 days.
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TO THE PRIVY COUNCIL OFFICE (PCO):

Recommendation 1

The Clerk of the Privy Council should closely monitor all
the activities related to access to information for which
he or she is responsible for, including ATIP office operations
and consultations with Cabinet Confidences/Counsel, and

report to Parliament on these activities under section 72 of
the Access to Information Act.

Recommendation 2

PCO should have a dedicated team and allocate adequate
resources on a permanent basis to Cabinet Confidences/
Counsel, to avoid undue delay in processing requests for
consultations for records involving Cabinet confidences.

Recommendation 3

The PCO ATIP office and Cabinet Confidences/Counsel
should develop a protocol to elaborate on their respective
responsibilities relating to PCO’s mandatory obligations
to report to Parliament on the Access to Information Act,
especially with regards to Cabinet Confidences/Counsel
review of consultation requests received from other federal
institutions about records involving Cabinet confidences.

Recommendation 4

PCO should review the Delegation Order to determine how
further delegation can be made to both the ATIP coordi-
nator and to team leaders in the ATIP Division.

Recommendation 5

The ATIP oftice should enable the case management system
to track and report on statistical data, as requested in the
OIC’s 2007-2008 report card questionnaire.

Recommendation 6

The ATIP office should review the current timelines in place
and track more systematically the average time actually
taken to complete each stage of the access process to ensure
requests are responded to in a timely manner.

Recommendation 7
The ATIP office should establish strict timelines for all stages
of the access process, including all approvals.

Recommendation 8

The ATIP office should document on their request files, at
the time the request is processed, justifications for taking
an extension. These justifications should include detailed
rationale for being invoked.

Recommendation 9

Cabinet Confidences/Counsel, in collaboration with the
Office of the Information Commissioner, should develop
a tool to assess their operations as they relate to the manda-
tory consultations on the review of Cabinet confidences
pursuant to section 69 of the Access to Information Act.
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TO PUBLIC WORKS AND GOVERNMENT
SERVICES CANADA (PWGSQ):

Recommendation 1

PWGSC should cease immediately to delay the processing
of requests categorized as “Interesting” or “High Profile”
and should measure the actual time it takes to complete
these requests and any resulting delays.

Recommendation 2

The PWGSC Access to Information and Privacy (ATIP)
office should implement measures for data entry and/or
reporting in the case management system to track the
length of time extensions taken for more than 30 days, as
requested in the OIC 2007-2008 report card questionnaire.

Recommendation 3

PWGSC should fully implement the initiatives set out in its
ATIP Improvement Plan during the next review period, or
be at least well advanced in their implementation, and be able
to demonstrate the progress made and results achieved.

Recommendation 4

The access to information office should document on their
request files, at the time the request is processed, justifi-
cations for taking an extension. These justifications should
include detailed rationale for being invoked.

Recommendation 5

The access to information office should provide the
Information Commissioner a notice pursuant to subsec-
tion 9(2) every time it extends a request beyond 30 days.

TO THE ROYAL CANADIAN MOUNTED
POLICE (RCMP):

Recommendation 1

The RCMP’s Access to Information and Privacy (ATIP)
Branch should implement measures to enhance data entry
in its case management system to allow it to monitor more
closely every step of the access to information request
process and to track the length of time extensions of more
than 30 days, as the OIC requested in its 2007-2008 report
card questionnaire.

Recommendation 2

The ATIP Branch should continue to pursue solutions to
deal effectively with current record management problems
related to the retrieval of records.

Recommendation 3

The ATIP Branch should fully implement its policy of
promoting and encouraging informal treatment of requests,
when it is possible to do so, as a means of providing the
requested information in a timely manner.

Recommendation 4

The access to information office should document on
their request files, at the time the request is processed,
justifications for taking an extension. These justifications
should include detailed rationale for being invoked.

Recommendation 5

The access to information office should provide the
Information Commissioner a notice pursuant to subsec-
tion 9(2) every time it extends a request beyond 30 days.
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ANNEX

RATING OF INSTITUTIONS’ PERFORMANCE

A global rating is attributed to each federal institution as
a means to measure its overall performance. This rating
for the reporting period is based on several factors. As a
starting point, we are assessing compliance with statutory
requirements namely whether requests were responded
within statutory timelines (deemed-refusal ratio) and
whether notices under subsection 9(2) were sent to the
Information Commissionet.

In addition to these statutory requirements, we are taking
into account practices and processes used by the institution
that may impact, positively or negatively, on their capacity
to fulfill cheir obligations under the Act. Among these

practices and processes, we have considered the overall use

and duration of time extensions; and good practices such
as proactive and informal disclosure to requesters, partial
release of records and collaborative instruments to deal
efficiently with consultations. Contextual factors, such as
variations in workload have also been taken into account.

9
(ﬁe::ned-refusals Comment Grade
0-5% Ideal Compliance A
5-10% Substantial Compliance B
10-15% Borderline Compliance C
15-20% Below Standard Compliance D
More than 20% Red Alert F
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Overall Grade Factors

5 Sk dokok ® 5% or less deemed refusals (A)
(Outstanding) e Compliance with subsection 9(2) (80% and more of extensions beyond 30 days were notified to the OIC)

e Appreciation of the overall use and duration of time extensions (for example: extensions under subsection 9(1)(a) taken exceptionally):
deemed appropriate.

e Comprehensive set of good practices in place to ensure that access requests are responded in a timely manner (proactive disclosure;
informal disclosure; partial release; collaborative instruments, absence of requests categorization or no delay created by it, focus
on service to the requesters, etc.)

e Others elements which may impact the institution’s capacity to comply with the Act and measures taken to deal with them
(for example, increase in the workload of the institution and high volume of consultation requests received )

4 Sk kok ® 10% or less deemed refusals (A, B)
(Above Average) e Compliance with subsection 9(2) (80% and more of extensions beyond 30 days were notified to the OIC)
e Appreciation of the overall use and duration of time extensions: in most instances, deemed appropriate.
e Comprehensive set of good practices in place to ensure access requests are responded in a timely manner
e Others elements which may impact the institution’s capacity to comply with the Act and measures taken to deal with them.

3 Jokok ® 20% or less deemed refusals (A, B, C)
(Average) e Compliance with subsection 9(2) (+/- 80%)
e Appreciation of the overall use and duration of time extensions: to some degree, deemed appropriate.
¢ A number of good practices in place to ensure access requests are responded in a timely manner
e Others elements which may impact institution’s capacity to comply with the Act and measures taken to deal with them.

2 kk ® 20% or more deemed refusals (A, B, C, D, F) *if F, institution made significant efforts to improve performance e.g. significant
(Below Average) reduction in backlog of requests.
e Compliance with subsection 9(2) (less than 80 percent)
e Concerns with the overall use and duration of time extensions
e Limited good practices in place to ensure access requests are responded in a timely manner
e Others elements which may impact institutions’ capacity to comply with the Act and measures taken to deal with them.

1% ® 20% or more deemed refusals (A, B, C, D, F)
(Unsatisfactory) o Compliance with paragraph 9(2) (less than 80 percent)
e Concerns with the overall use and duration of time extensions
e Practices in place to ensure access requests are responded in a timely manner are insufficient
e Others elements which may impact institutions’ capacity to comply with the Act and measures taken to deal with them.
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