
Chapter 4

Peace Officer Concep t

The protection of the individual from oppression and abuse
is a major interest in a free society ; but so is the effective
prosecution of crime, an interest which at times seems
forgotten . As against the rights of the individuals must be
set the interests of society but as Lord Simonds found in
Christie et al v. Leachinsky it is not easy so to state the law
as not on the one hand to impinge upon the liberty of the
subject or on the other hand to make more difficult the duty
of every subject of the King to preserve the King's Peace.

John Honsberger, "The Power of Arrest and the Duties
and Rights of Citizens and Police" (1963) Special Lecture
before the Law Society of Upper Canada, p .5 .

The Order-in-Council directed the Commission to examine the proposi-
tion that employees of the Security and Investigation Services Branch of the
Post Office should be given the status of peace officers . At its hearings and
in the briefs it received, the Commission heard arguments for and against the
proposal . In support of their position postal inspectors, who were the
strongest contenders for the granting of peace officer status, put forward a
wide range of arguments . Some of these, such as the enhancement of
available training programs and the improvement in the status and peer
recognition of postal inspectors, have been dealt with elsewhere in this
report . Six of the subjects raised in support of the need for peace officer
status required careful legal analysis . These arguments centred on :

- power of arrest ;

- power of detention ;

- power of search ;

- power of seizure;

- power of investigation and interrogation ;
- use of force:

- protection for bona fide mistakes ;

- access to police information ;

- independence from management .
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The gist of the inspectors' arguments is presented in introducing the Com-

mission's analysis of each point .

The Canadian Bankers' Association supported the conferring of peace
officer status on postal inspectors . The Association's arguments, however,

were different from those of the inspectors . Indeed, the Association called for

a reorganization of the Security and Investigation Services Branch along the

lines of the U .S . Postal Inspection Service . In its testimony the Association

emphasized the losses sustained by its major members which it estimated at
several millions of dollars per year, and submitted that the losses of precious
metals, money packets and bank cards were of such proportions as to
warrant increased security and the granting of greater powers to postal

inspectors . In support of its submission, the Association also presented

statistics supplied by the federal Department of Supply and Services, placing

loss sustained from stolen Government of Canada cheques from 1975 to

1979 at $10,662,196 .

In contrast to the support of the Canadian Bankers' Association, three
attorneys-general and the Canadian Association of Chiefs of Police opposed

giving peace officer status to postal inspectors . The attorneys-general pre-

sented a strong constitutional case against the granting of such powers . The

Honourable R . Roy McMurtry, Solicitor General for the province of Ontario,

stated :

Complications arise, however, where the activities of the
security operation derogate from provincial responsibility for the

administration of justice . We must express our basic opposition to

the proliferation of federal police forces . In our view it is wrong to
create new police forces or quasi-police forces for each type of

federal property . Both police and public become confused as to
who is in charge and doubts are raised regarding the role and
authority of the local police . Also, the concept of the "peace
officer" becomes diluted and takes on less meaning as more and
more persons acquire the status . As mentioned . we are also

concerned about federal initiatives which may impact negatively
upon provincial responsibility for the administration of justice .

The Honourable Allan Williams, Attorney-General for the province of

British Columbia, stated in a written submission :

I am concerned about the number of anomolous police forces
presently operating in British Columbia under a variety of statutes

and I have requested officials of the Ministry of the Attorney-Gen-

eral to undertake a review which, hopefully . will lead to measures

reducing that number and bring under effective control those
security agencies which cannot be eliminated altogether . In these

circumstances, I would most certainly resist any initiative to move

in any other directio n
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The Honourable Rodman E. Logan, Attorney-General for the province of
New Brunswick, submitted that :

. . . the ultimate responsibility for investigations into contraven-
tions of the criminal law within the province, the apprehension and
arrest of offenders and their prosecutions before the courts rests
with the provincial Attorney General .

The Canadian Association of Chiefs of Police also opposed the confer-
ring of peace officer status because of its constitutional implications and
because the Association felt that a proliferation of police bodies was neither
desirable nor warranted from the point of view of the principle of accountabil-
ity or the control of policing .

The Canadian Labour Congress, the Canadian Union of Postal Workers,
the Letter Carriers' Union of Canada, the Public Service Alliance of Canada
and the International Brotherhood of Electrical Workers also opposed the
granting of peace officer status for several reasons, but mainly on the
grounds that a security force should be strictly preventive and not investiga-
tive. They urged that the work and duties of the Post Office's Security and
Investigation element should be restricted to physical security and that
investigations should be left to public police forces .

The Canadian Bar Association also opposed the conferring of peace
officer status. At the same time, the Association stressed the need for full
and complete investigation of losses even to the extent of giving full access
to Post Office premises to public police forces.

In dealing with these arguments the Commission required a precise
appreciation of the powers sought and how these differ from those which
postal inspectors now have. To that end, the historical development of the
peace officer concept was examined and the legal aspects were subjected to
a thorough analysis .

Historical perspective
Historically, the peace officer had but limited powers.

He possessed an undoubted though somewhat vague author-
ity . but it was not der ived from the sovere i gn: he was by common
law a conservator of the peace but he was no longer vested with
any of those mag i ster i al functions which j ustices, coroners and
other conservators exerc i sed by vi rtue of their office : his person
was surrounded w ith a good deal of tradit ional sanct i ty, but when
the law was more closely exam i ned . i t was found that h is actual
powers for the preservation of the peace d i ffered very slightly from
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those of the lieges who were not endued with the authority of
office . '

The powers of peace officers were examined in England in 1929 by the

Royal Commmission on Police Powers and Procedures . It commented ,

The police of this country have never been recognized either
in law or by tradition, as a force distinct from the general body of
citizens . Despite the imposition of many extraneous duties on the
police by legislation or administrative action . the principle remains
that a policeman, in the view of the common law, is only "a
person paid to perform, as a matter of duty . acts which if he were
so minded he might have done voluntarily" .

Indeed a policeman possesses few powers not enjoyed by
the ordinary citizen, and public opinion, expressed in Parliament
and elsewhere, has shown great jealousy of any attempts to give
increased authority to the police . This attitude is due, we believe,
not to any distrust of the police as a body, but to an instinctive
feeling that, as a matter of principle, they should have as few
powers as possible which are not possessed by the ordinary
citizen, and that their authority should rest on the broad basis of
the consent and active cooperation of all law-abiding people At
the same time it must be realized that there are certain duties of a
special nature which . if they are to be entrusted to the police and
adequately performed by them. require the grant of special
powers .

It follows that the police . in exercising their functions, are . to
a peculiar degree, dependent upon the goodwill of the general
public and that the utmost discretion must be exercised by them
to avoid over-stepping the limited powers which they possess . A
proper and mutual understanding between the police and public is
essential for the maintenance of law and order . 2

This statement was endorsed by the later British Royal Commission on the
Police 1962 . 1 More recently, a Canadian writer has commented ,

Many people believe that police officers' powers of arrest are
much greater than those of private citizens . While police officers
have additional powers . they are not extraordinarily powerful and
there is a historical explanation for this, Before organized full-time
police forces were created one hundred and fifty years ago,
citizens were responsible for the apprehension of criminals . These
citizens' powers have now been delegated to the police 4

Although a peace officer may possess "few powers not enjoyed by the
rdinary citizen". Parliament has seen fit, over the years, to grant "peac e

I Crilchley T A A Hostory of Pokce in England and Wafes . Second Edeloon . London . England . (Patterson-
Sm,th), p 1 7

? Cmd 329 7

3 Report pp 10-1 1

I Park ef Graham . An Introduction to Ctirmnal Law . Totonto (Methuen) . p 262
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officer" powers to many . In fact, the Commission's research revealed that no
fewer than 161 federal statutes, in addition to the Criminal Code, grant
special powers traditionally reserved for peace officers . Attached to this
report as Appendix D is a list of this legislation and the powers granted by it .
For the purposes of this report it is not necessary to deal with the whole body
of legislation . Attention need only be paid to the Criminal Code and the two
statutes dealt with most frequently by postal inspectors (the Post Office Act
and the Financial Administration Act) . The Commission would be remiss,
however, if it did not stress that revision of this proliferation of statutory law is
desirable, if not essential . The need for a review, whether from a constitution-
al or any other viewpoint, is demonstrable and need hardly be underlined .

The primary definition of a 'peace officer', and the one which has guided
the Commission in its deliberations, is set out in section 2 of the Criminal
Code .

'peace officer' include s

(a) a mayor, warden, reeve, sheriff, deputy sheriff, sheriff's officer
and justice of the peace ,

(b) a warden, deputy warden, instructor, keeper, gaoler, guard and
any other officer or permanent employee of a prison ,
fa0008(c) a police officer, police constable, bailiff, constable, or
other person employed for the preservation and maintenance of
the public peace or for the service or execution of civil process ,

(d) an officer or person having the powers of a customs or excise

officer when performing any duty in the administration of the
Customs Act or the Excise Act ,

(d . 1) a person appointed or designated as a fishery officer under the
Fisheries Act when performing any of his duties or functions
pursuant to that Act, 1976-77, c .35, s .21 ,

(e) the pilot in command of an aircraf t
(i) registered in Canada under regulations made under the

Aeronautics Act, o r

(ii) leased without crew and operated by a person who is
qualified under regulations made under the Aeronautics Act
to be registered as owner of an aircraft registered in Canada
under those regulations ,

while the aircraft is in flight, an d

(f) officers and men of the Canadian Forces who are

(i) appointed for the purposes of section 134 of the National
Defence Act, or
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(ii) employed on duties that the Governor in Council, in regula-
tions made under the National Defence Act for the purpose
of this paragraph, has prescribed to be of such a kind as to
necessitate that the officers and men performing them have
the powers of peace officers ; 1972, c . 13, s .2(2) .

Peace officer status is not restricted to those listed in this definition . The

courts have held that section 2 of the Criminal Code is expansive rather than

exhaustive . I The principle has emerged that a person does not have to be
specifically designated as a peace officer to be considered as one for the

purposes of the Criminal Code . If a position created by statute is vested with
sufficient power to bring it within the Criminal Code definition of 'peace
officer', then the holder of that position is deemed to have the status or

authority of a peace officer . It should also be borne in mind that the powers

most often associated with a peace officer (arrest, detention, search and

seizure . investigation and interrogation and the use of force) are not specially

reserved for peace officers .

Legal analysis

In examining the legal implications of the proposal that postal inspectors
be granted the status of peace officers, particular attention was paid to the

powers being sought . Postal inspectors argued that they required the powers

of peace officers in order to fulfil their duties . To arrive at a conclusion on

whether to recommend that peace officer status be granted, it was neces-

sary to know why the power was being sought, what the status of peace
officer entailed and whether there were sufficient powers available without

peace officer status to meet the required goal . The following discussion and

legal analysis are organized around the arguments in favour of the proposal .

Power of arres t

Many postal inspectors expressed the view that they required the

additional powers of arrest that only peace officer status would provide . They

argued that the existing power of arrest, which is essentiallly the right to
make a citizen's arrest in accordance with section 449(1) of the Criminal

Code, is much too limited . In particular the requirement that to make a

citizen's arrest one must observe an offence being committed, was con-

sidered to be restrictive. The powers found in section 449(1), it was argued .

are not adequate in the frequent cases where offences are witnessed from
observation galleries or over closed circuit television . The resulting necessit y

ee for e ■ ampte R v Ren7 119731 10 C C C 12d1 250 . in wnich the Ontario Court of Appeal hetd that a

onservaticm officer was a peace offi cer 1or the purposes of section 2 of tfk Cnn»nal Code
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of calling in the public police causes delays which, in addition to increasing
the cost, often frustrates successful prosecution .

The McRuer Commission into Civil Rights defined arrest in 1969 :

Any actual restraint imposed on a person's liberty against his will
constitutes an arrest . The restraint may be imposed by the
application of force, or by circumstances that imply a threat of
force . 6

It follows from the terms of the definition that one does not have to be a
peace officer to carry out an arrest although peace officers have been given
certain particular powers of arrest in the Criminal Code. Similarly, a distinc-
tion must be drawn between the power to arrest with and without a warrant .

Arrest without warrant

A wide variety of federal and provincial statutes give peace officers the
power to arrest without warrant . While many of these remove the need for
"direct observation" that is usually required for arrests by persons other than
peace officers, some do not . The provisions for arrest without warrant in the
Criminal Code illustrate the variations. Subsection 450(1) of the Criminal
Code, for example, provides that :

A peace officer may arrest without warran t

(a) a person who has committed an indictable offence or who, on
reasonable and probable grounds, he believes has committed
or is about to commit an indictable offence .

(b) a person whom he finds committing a criminal offence, o r

(c) a person for whose arrest he has reasonable and probable
grounds to believe that a warrant is in force within the territo-
rial jurisdiction in which the person is found .

Paragraph (a) of this subsection, which relates only to indictable
offences ', does not require direct observation of an offence being commit-
ted. It permits arrest on a belief held on "reasonable and probable grounds"-
It also allows arrests in anticipation of a crime being attempted . Paragraph
(b) does require direct observation, though it extends to all "criminal
offences" . including those which may be dealt with on summary conviction .
The requirement that a peace officer must find someone "committing" an

offence to make an arrest under this paragraph has been interpreted by the
courts to permit arrest if a person is "apparently committing" an offence . "

6 Royai Commrsyon of I nqurry into Civil Rrghts McRuer (19691 Report No t . Vol 2 p 7 2 5

7 The courts have held that . for the purposes of tx)we .s of arrest without warrant . ' lndrelaWe offence"
rnGudes s0-called 'dual oflerKes whrc h may be pxosec uted on mQKtment of on summary conviction at
the electron of the prosecutrr sec R v Hutf I 19801 50 C C C, I 2 d 1 324
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This paragraph gives peace officers greater powers of arrest than are
available to others. As will be seen in the discussion in the next section,
persons who are not peace officers may legally arrest without warrant only
under the limited provisions of section 449 of the Criminal Code 9 . Paragraph

(c) of section 450(l), like paragraph (a), allows a peace officer to act on
"reasonable and probable grounds" and without direct observation of an
offence being committed . Unlike paragraph (a), however, the "belief"
referred to here is a belief in the existence of a valid warrant rather than a
belief in the commission, or anticipated commission, of an offence .

Other powers of arrest are provided in section 31 of the Criminal Code

which states :

(1) Every peace officer who witnesses a breach of the peace and
every one who lawfully assists him is justified in arresting any
person whom he finds committing the breach of the peace or
who. on reasonable and probable grounds, he believes is
about to join in or renew the breach of the peace .

(2) Every peace officer is justified in receiving into custody any
person who is given into his charge as having been a party to
a breach of the peace by one who has. or who on reasonable
and probable grounds he believes has. witnessed the breach
of the peace .

The power of arrest under subsection (1) of this section requires a peace

officer to have actually witnessed a breach of the peace or to have
reasonable and probable grounds for believing that such person was about
to join in or renew the breach . The subsection thus allows a "direct

observation" arrest or an anticipatory arrest . It does not allow an ex post

facto arrest where there has been no direct observation of the offence by the

peace officer .

As noted above, federal and provincial legislation abound with such

provisions . The most commonly invoked, however . apart from those in the
Criminal Code and selected federal statutes, are those in provincial liquor .

petty trespass and highway traffic legislation. Whether any particular power

of this kind is available to a peace officer depends on whether it can be
related to his legally defined duties .

Arrest by others without warrant

Since they are not peace officers, the legal authority of Post Office
inspectors and security guards to make arrests without warrant is akin to that

of any other citizen . Section 449 of the Criminal Code provide&

9 See section entitled Arrest by ottiers without *arrant
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(1) Any one may arrest without warran t

(a) a person whom he finds committing an indictable offence

o r

(b) a person who, on reasonable and probable grounds, he
believe s

(i) has committed a criminal offence, an d

(ii) is escaping from and freshly pursued by persons
who have lawful authority to arrest that person .

(2) Any one who i s

(a) the owner or a person in lawful possession of property ,

o r

(b) a person authorized by the owner or by a person in lawful
possession of property ,

may arrest without warrant a person whom he finds commit-
ting a criminal offence on or in relation to that property .

(3) Any one other than a peace officer who arrests a person
without warrant shall forthwith deliver the person to a peace
officer .

The term "finds committing" as it appears in this section has been held
to require direct observation of the commission of an offence by the person
making the arrest . Information from some other person about the commis-
sion of an offence, however reliable such information is thought to be, does
not by itself justify an arrest under 449(1)(a) or 449(2) . 'O This requirement of
direct observation poses problems when electronic surveillance equipment is
being used. Since it is often essential to act quickly before a suspect can
dispose of or conceal evidence, security personnel frequently work in pairs

with one officer watching the surveillance equipment and then signalling
(perhaps by two-way radio) to another, who is nearer the scene of the
offence . Although it would make sense for the second officer to then make
an arrest, this is not permissible under the law . Instead the second officer can
only try to place himself in a position to observe the offence being committed
or maintain surveillance until the first officer arrives on the scene .

The references to "indictable offence" and "criminal offence" in section
449, do not limit the power of arrest to offences committed under the
Criminal Code . Section 27(2) of the Interpretation Act extends the term
'criminal offence' to encompass offences under other federal statutes includ-

10 See R it &ron (1975) 30 C R N S 1 09 at 114 in wh ich the mepnty of the Supeme Court of Canadamterppet w q the term Ir ids cornnyttn g in section 450q t Nb) of the Code ( ttesce officer powers of srrest ) .StAted th9t a per7on * 3 power to MreSt IRnder such CrcUmst9nces is based on his (TMi ob..erv8t i(1n .
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ing the Post Office Act and the Financial Administration Act ." In addition,

the courts have determined that 'dual' offences - those which, at the option
of the Crown, may be prosecuted either on indictment or summarily - may

be treated as indictable offences for the purpose of arrests . "

Subsection (3) of section 449 requires anyone who makes an arrest
under subsections (1) and (2) to deliver the arrested person to a peace

officer "forthwith" . This term does not mean "instantly" . but as soon as is

"reasonably possible or practicable under all the circumstances" .' '

Paragraph 449(1)(b) is the only part of the section which gives the
power to arrest "on suspicion" and without the necessity for direct observa-

tion of the offence by the person making the arrest . What constitutes

"reasonable and probable grounds" . for the purposes of this paragraph, is a

criterion of law which can only be resolved in the light of the particular

circumstances of each case . A coherent report of an offence from a credible

witness, however, is usually sufficient ." To what extent verification is required

before making an arrest under this paragraph also depends on the circum-

stances of the case. But, given the requirement of "fresh pursuit", it is

reasonably clear that the power of arrest under this paragraph is not

normally expected to involve much more than a snap judgment . albeit a

prudent one . "

Arrest by peace officers with a warrant

Paragraph 455 .3(1)(b) of the Criminal Code provides for the issuance of
a warrant for the arrest of a person if after receiving information a justice

considers that a case for doing so has been made . Alternatively, a justice

may issue a summons directing the appearance of a person . Both actions

compel a person against whom they are directed to attend and answer to a

charge of an offence .

11 Although no case speuf ically on tnrs point was found Macdonald . J A in his ludgment in McNeil v The

Oueen 119771 36 C C C 12d1 45 . at 63 . clearly suggests odfer that offences under he post UftKe Act

are criminal offences The decision of tne Nova Scotra Court of Appeal in Mus case was subsequently

reversed by tne Supreme Court of Canada but on grounds wnrcn grve no reason to doubt the correctness

of Macdonald J A s oMter dicta

12 See . for e ■ ample R v Hutt 119901 50 C C C 12d1 32 4

13 See for example R v Cunningham and Ritchie I 19801 49 C C C 12d1 390 at 395 Set' stso R v

Cutnbertson (1949 1 4 D L R 369 R . vogtn 1 19661 3 C C C 103 and R v Des I 19691 2 C C C 9 In

Perry v Woodwards ltd 119291 4 D L R 751 . tne court stated ot>.te• tnat private persons who detsin

persons le g for ~lifting) may nave a dufy to question tne suspect on order to verity ttrt an ofknce

has been commrtted before bandng ►urn over to Police eutnor ihes The "Miter of puestronr+g h oweve ,

w ell be discussed furtM!r below

1 4 See lor example Lebrun v Hign l ow Foods t tri et al 119681 69 D L R 12d1 433 and Hucur v HK ► t •

1 1 966155D 1 R 12d126 7

15 SeeR v Dean 11966147CR 31 1
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The Criminal Code also provides for the issuance of a warrant for arrest
in several other instances . These include where it appears to a justice that a
person who has been released ought to be kept in custody for reasons of
public interest, failure to appear at a hearing, failure to comply with the terms
of release, commission of another offence .

A warrant is a direction to arrest and there is no discretion vested in the
person executing it . Arrest warrants under the Criminal Code can only be
directed to, and executed by, peace officers as defined in section 2 of the
Code. Postal inspectors do not have peace officer status for this purpose
and they do not, therefore, have the power to execute a warrant of arrest
unless they are acting in aid of a peace officer at his request . When acting in
aid of a peace officer under such circumstances, they are legally protected
by section 25 of the Code .

While Post Office inspectors cannot by themselves execute arrest
warrants, they can legally swear out informations on the basis of which
warrants may be issued, since section 455 of the Code provides that "any

one" may swear out an information alleging the commission of an offence
(see also sections 723 and 724) . In addition the policy of the Post Office
provides that under certain circumstances postal inspectors may exercise
that authority . "'

Power of arrest by "a person authorized "

Under section 449(2) of the Criminal Code "a person in lawful posses-
sion of property" or a "person authorized" by the person in lawful posses-
sion of property may arrest without warrant anyone whom he finds "commit-
ting a criminal offence on or in relation to that property" . Whether a postal
inspector or a Post Office security guard is "authorized by the owner or by a
person in lawful possession" to arrest someone whom he "finds committing

a criminal offence" against postal property or mail will, in any given context .
always be a question of fact as well as of law . While the law can decide the
legal conditions of "lawful possession" or authorization for this section . only
departmental practices can reveal whether the authority has been bestowed .
It is important to note first that "lawful possession" is not necessarily the
same as legal ownership .

There is no doubt that while it is in the course of post . mailable matter is
in the "lawful possession" of the Post Office Department . or at least of those
postal employees who handle it Indeed, it can be said with confidence tha t

16 se! pqra 115 1 o11Ap tif.ir~/ pl hlprr~lKr+ h.y pYStN MSprctns
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most, if not all, property on Post Office premises, in Post Office vehicles,
drop boxes, etc ., (except, of course, the personal property of persons visiting
Post Office premises) is in the "lawful possession" of the Post Office and of
the employees authorized to handle it .

Since security guards are not usually entrusted with possession of such
property, the question of whether they may exercise the powers of arrest
under section 449(2) will normally depend on whether they are "persons
authorized" by the owners or by those in lawful possession of such property
to do so.

There is little case law of much help in deciding what constitutes
"authorization" for the purposes of section 449(2) . Chief Justice Laskin,
however, when he was on the Ontario Court of Appeal, referred to the
authorization under section 449(2) as "arresting authority given by the owner
or by the person in lawful possession" . 1 7

Whether postal inspectors have been so authorized can only be
answered on the basis of an examination of Post Office directives . A review
of these, however, indicates that there is not at present a simple answer .

Policies for postal inspectors are centralized and standardized . The
principal source of information on the exercise of powers of arrest is the
Manual of Information for Postal Inspectors . The relevant passages of the
Manual state :

125.2 As a general rule, arrests are more common in Criminal Code
offences whereas it is the practice to pursue Post Office Act
charges by the issuance of a Summons to the accused .

125.3 Postal investigators are to take action to arrange for the
services ot a Police Officer, if an arrest seems reasonably
imminent . A Police Officer may (s .435CC) 18 arrest with or
without a warrant, a person who he believes has committed or
is about to commit an indictable offence or if he observes a
person committing a crime. Police Officers are protected trom
allegations of false arrest by s .25 CC, etc .

125.4 While arrests are to be effected by a Police Officer, circum-
stances may arise where a Postal Investigator may have to
perform what is often termed a 'Citizen's Arrest' . Caution is to
be exercised in dealing with Juveniles . . . .

125 .5 Citizen's Arrest (s .434CC)can only be effected by a Postal
Investigator who actually observes a person committing an
indictable offence and, where feasible, consists of touching the
person on the shoulder or arm, identifying himself and stating

17 . R. v. Dean (1966) 47 C .R. 311, at 321 .
18 . These instructions were promulgated in June 1965. at which time the present sections 449 and 450 of the

Code were sections 434 and 435.
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clearly ' you are under arrest' or ' I arrest you in the name of the
Queen' and gives reason for arrest (s .25CC) . This action is to
be taken in such a manner as to avoid drawing undue atten-
tion and then delivering the prisoner as soon as possible to a
Police Officer . The use of force or restraint is not advocated
but if the person attempts to leave, it should be pointed out to
him that in addition to the charges of which he has been made
aware, he may also have to face a charge of avoiding or
escaping lawful arrest .' 9

These sections suggest quite clearly that postal inspectors are not
"authorized persons" for the purposes of section 449(2) of the Code, since
they state categorically that arrests under section 449 are only to be made
for indictable offences . Section 449(2), on the other hand, contemplates
arrests for "criminal offences" (which term includes non-indictable offences) .

Power of detention

For the most part, postal inspectors may not detain a suspect . They
must rely on the suspect consenting to stay to be "interviewed" . Since they
cannot detain someone who, they think, has committed an offence, the
request for an interview in such circumstances is often refused by the
suspect . By the time public police forces can be brought in, the improperly
appropriated goods or other reasons for suspicion are often no longer
available as evidence . Using this line of reasoning, inspectors argued before
the Commission that they required peace officer status in order to have
adequate powers of detention over suspects .

In analysing this argument, the Commission found it necessary to draw
certain distinctions . First, detention and arrest are not synonymous with one
another . The Supreme Court of Canada has ruled that to have legal effect an
arrest must involve detention . "" No such ruling, however, suggests that
detention must involve arrest . Indeed, when this subject was recently con-
sidered by the Supreme Court, Mr . Justice Ritchie, speaking for the majority,
said,"

It appears to me to be obvious that the word "detentton" does
not necessarily include arrest, but the words "detain" and
"detention" as they are used in s .2(C) of the Bill of Rights, in my
opinron, connote some form of Computsory restraint .

The second distinction that must be drawn is between voluntary and
involuntary detention . In a strictly technical sense 'voluntary detention' is no t

'9 See sho psras tt! 707 6 233 t 241 t 74S 257 t 319 3 of the Msn ie

"0
R . w►Mtheb (1910) t C C C t79 $ee 81so R . l rcbecht (1979) 10 C R t3d1 179

21 l n Civon%a k v R ( 1900) 1 S C R 471
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really detention at all . Yet detentions made with some degree of express or

implied consent are more common in routine security work . In an industrial

context, such as that in which Post Office security personnel work, the terms

of collective agreements, departmental or plant rules and regulations, and
the general concept of management rights are of critical importance in this

regard. Frequently these may authorize detentions which, in other contexts,

would not be lawful .

Such detentions may or may not be related to security objectives, but
are an inevitable attribute of management rights . The collective agreements
currently in force in the Post Office provide for circumstances in which
detentions may be required. Article 33.02 of the C. U. P . W . agreement, for

example, provides in part :

The Employer shall conduct such investigations as may be neces-

sa ry to determine the circumstances surrounding accidents on the
job .

Clearly, this implies an obligation on the part of employees to cooperate in
such investigations which may involve voluntary detention . Because these
powers tend to be quasi-legal, they are subject to negotiation between
management and labour. As a result they are, in theory at least, capable of
being expanded or contracted .

While the type of investigation referred to above is unlikely to be a
security matter, examples where management rights more or less commit
employees to agree to voluntary detention for security purposes are not hard

to find . The Plant Rules and Regulations under which postal employees
currently work in two of the Toronto-area processing plants, for instance,
give security guards a variety of powers which, by implication, entail at least
a minimal degree of detention . These regulations give security personnel the
"right to challenge Post Office employees and non-Post Office employees
while in Post Office buildings", the "right to determine if parcels in anyone's
possession have been properly cleared according to regulations", the "right
to examine merchandise of value being carried by Post Office employees",
and the "right to challenge drivers of vehicles entering or leaving the Post
Office premises" .

The exercise of such management rights obviously overlap the realm of

involuntary detention . Where an employee is not obliged to agree to being
detained and refuses to voluntarily remain or be "interviewed", any detention
is ipso facto involuntary. Such detention need not involve actual physical
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restraint . If a person feels he has no practical alternative but to remain, the
law will consider him to be involuntarily detained .2 2

There are circumstances, in which involuntary detention that is not
incidental to an arrest may be lawful . Section 30 of the Criminal Code, for
example, provides :

Every one who witnesses a breach of the peace is justified in
interfering to prevent the continuance or renewal thereof and may
detain any person who commits or is about to join in or to renew
the breach of the peace . . . .

More generally, it can be argued that section 25(l) of the Criminal Code
makes any detention lawful if it is necessarily incidental to the effective
exercise of any legal power. 2"This provision reads as follows :

S 250) Criminal Code :

Every one who is required or authorized by law to do anything in
the administration or enforcement of the la w
(a) as a private person . .

is, of he acts on reasonable and probable grounds, justified in
dotng what he is required or authorized to do and in using as
much force as is necessary for that purpose .

The provisions of the Criminal Code relating to the lawful use of force by
private persons to prevent the commission of offences (section 27), to
suppress riots (section 32(4)), to prevent assaults (sections 34-37), and in
defence of movable and real property (sections 38, 39 . 4 1 and 42(3)), will be
discussed in detail in a later section of this chapter . They are. however, of
some relevance here. These provisions may include a limited right of deten-
tion to the extent that it is necessary and ancillary to the use of force .

These examples illustrate the right to detain which postal security
personnel now have Although the discussion has been cast mostly in terms
of security personnel in general, it applies equally to postal inspectors in
particular .

Power of search

The concept of search covers a wide variety of activities and character-
istics . Searches may be of persons or of real or personal properly . They may
be inspecloral (x Investigative. they may be effected through human agency

22 See te @ .,& . C<Irwi ~ D@,~4 Sq@~M L tj 1 1930, 1 o L R 805 end Chro(y Pl ai v L orboon Nem
V(I'l' Ond PU-% ASIWXàt«)-m Of fàbhx)n L Id 11962~ 30 DIA (2d) 52 7

23 i?~@ d@Cm%@M 09 the Supterne Courl of Carubde on Fccles v Botgque Sirnrnonds vid Wse (1975) 1 W W Fi
609 tewows M 00t« on Me elit«W 10 «harh IMU& Prcrl»DM may be -mttwpteted in &Ohortlvtg actsons
*%ch &0 ffl ivecotc»14 0.1pxx~ > stetAg
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or by means of mechanical (usually electronic) devices ; they may be con-

ducted openly or surreptitiously ; they may involve human contact of the

utmost intimacy or no human contact at all ; they may be conducted with or

without a warrant ; they may be continuous or sporadic ; and they may be

conducted randomly or selectively . The concept of search frequently

includes electronic surveillance . ' ` Electronic visual surveillance is considered

separately in Chapter 3 of this report .

Although there is nothing in section 443 of the Criminal Code preventing
a justice of the peace from issuing a search warrant to a postal inspector, the
Commission is aware of only three occasions on which inspectors succeeded

in obtaining a warrant . The Commission was asked to consider the difficulties

of a postal inspector who, even when a search is urgent, has to convince a
peace officer to apply for a warrant based either on the inspector's affidavit
or on the knowledge which the officer has recently acquired from the

inspector. Often, peace officers are otherwise occupied and by the time they
are able to conduct the search the evidence sought is no longer available .

It was often stressed that the postal inspector, by his training and
intimate knowledge of the Post Office and the movement of mail, is a highly
specialized person whose presence at the scene of a search is indispensable

for the identifying of Post Office property .

Peace officers

(i) Criminal Code

The issuance of search warrants by justices of the peace or magistrates
is a discretionary action and not a mere legal formality or ministerial order .

The power is conferred by section 443 of the Criminal Code which says :

(1) A justice who is satisfied by information upon oath in Form 1 .
that there is reasonable ground to believe that there is in a
building, receptacle or place

(a) anything upon or in respect of which any offence against
this Act has been or is suspected to have been committed .
(b) anything that there is reasonable ground to believe will
afford evidence with respect to the commission of an
offence against this Act, or

(c) anything that there is reasonable ground to believe is intend-
ed to be used for the purpose of committing any offence
against the person for which a person may be arrested
without warrant .

24 See for e ■ ampte Arnold S R "Electrorwc Vrsual Surveftnce and tne R.pm of PrmxY Wt,il"' Is
ElectronK observation ReasonabWe)" (t978 ) 35 Wasr++Vton and Lee Law RevrW 1013 1 063
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may at any time issue a warrant under his hand authorizing a
person named therein or a peace officer to search the building,
receptacle or place for any such thing . . . .

There are also provisions in the Criminal Code which allow a peace
officer to conduct a search without a warrant . Section 99, for example,
allows an officer, acting on reasonable and probable grounds, but without a

warrant to search "a person or vehicle or place or premises other than a
dwelling-house" for prohibited or restricted weapons .

(ii) Other federal statutes

Broad powers of search are conferred on peace officers by other federal
statutes such as the Narcotics Control Act, the Customs Act, the Excise Act,
and the Food and Drugs Act . These not only provide a wider power of search
(including the right to search persons found on the premises) but also
empower a peace officer to use a writ of assistance issued by a federal court
judge as a blanket authority to conduct searches . It is not necessary to
examine each of these legislative enactments in detail, but they must be kept
in mind when considering the powers of search conferred upon peace
officers .

(iii) Common law and the search of person s

"The peace officer has a common law right to search a person, although
that search is limited to that which is incidental to the making of an arrest or
the continued detention of a prisoner in safe custody" .-', After an arrest a
peace officer may search a person for anything which may be helpful as
evidence of the crime for which the prisoner was arrested . He may also
search for and remove any weapons which might be used to effect escape .
As an adjunct, a peace officer has the right to use as much force as is
necessary to effectively conduct such a search .

Postal ► nspectors and security guards

Powers of search are important to security work . The i r routine exerc i se
can have a disciplinary and deterrent effect in the industrial context . How-
ever, they may also involve ve ry considerable intrusions upon personal
Pr i vacy and are only permitted sparingly by la w

While section 443 of the Criminal Code provides for the issuance of
search warrants to non-peace officers, there i s some legal doubt as to who
may validly execute such a warrant . The doubt springs from an apparent

Retepoate and R ( +9 7 ? 1 e G C G (7a ) 3430I p 35p
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inconsistency between subsections(l) and (3) . Section 443(l) provides that

a warrant may authorize "a person named therein or a peace officer" to

search, etc. Section 443(3), however, provides that a warrant "may be in

Form 5", and a warrant in Form 5 is clearly addressed to "peace officers in

the said (territorial division)" . Although the point has not been resolved by

the courts, the express provision of subsection (1), together with the permis-

sive terminology of subsection (3), suggests that a warrant may be legally

executed by a person who is not a peace officer . It seems unlikely that the

courts could regard the fact that a warrant is issued to a person who is not a

peace officer as a substantial variation from Form 5 .26

There is, therefore, no legal impediment to postal inspectors applying for

and executing search warrants . Their difficulty in obtaining them is of a more

practical nature. First, judicial officers appear to be reluctant to issue search

warrants to persons who are not peace officers. In this connection, it is

important to note again that the issuance of search warrants under section

443 is discretionary, not mandatory . Secondly, current Post Office policy

does not approve of such action . The official definition of the functions of

postal inspectors, The Manual of Information for Postal Inspectors, makes it

clear that they are not authorized by the Post Office to seek or execute

search warrants .

Postal Investigators have no authority to obtain or to act on a
Search Warrant without the presence of the police and when the
need for searching becomes necessary, the Police should be

consulted .

It is quite clear that search warrants under section 443 are to be issued
only in connection with specific criminal investigations . For the most part,

search warrants under other federal and provicial statutes are only available
to peace officers or other persons with special status (for example, liquor
inspectors), Similarly, powers of search without warrant, in both federal and
provincial legislation, generally apply only to peace officers and other spe-

cially designated persons .

Certain sweeping powers of search without warrant, however . are tech-

nically available to postal inspectors now . Subsection 48(3) of the Post

Office Act gives postal inspectors conducting investigations the powers of

commissioners appointed under Parts 11 and III of the Inquiries Act . Section 7

of the Inquiries Act is particularly pertinent . It provides thal ~

0~ trils poet àre rev*wed un Font" J A rO~u LOO Of SO~Vc-e *41"&nts
n CVbocw (Toforwo
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The commissioner or commissioners may, for the purposes of
investigation, enter into and remain within any public office or
institution, and shall have access to every part thereof, and may
examine all papers . documents, vouchers, records and books of
every kind belonging thereto . . . .

Although the Post Office Act gives these statutory powers to postal
inspectors, current Post Office policy severely restricts their exercise . Para-
graph 25 .4.2 of the Manual of Information for Postal Inspectors states ,

Such powers, however, are not to be used without the prior
approval of the Director, Security and Investigation Services or
the Director, Legal Services ."

Information received by the Commission indicates that permission to use
these extensive powers has been given on only two occasions .

Apart from these statutory powers of search, there are the rights of
search under the common law and in the exercise of management rights . It
should be stressed, however, that while there is no doubt that peace officers

making arrests in Canada have incidental powers of search under common
law, it has never been definitively determined by the courts that other
persons making arrests have the same rights . The extent and implications of
management rights in regard to searches, which is the most common
justification for searches in industrial settings, has been the subject of a

considerable amount of "arbitral jurisprudence" (the quasi-law of arbitrators,
adjudicators, labour relations tribunals, etc .) . as well as of a few court
decisions. These decisions establish that the concept of management rights
may, depending on the particular circumstances, embrace the right to have

security personnel conduct personal or property searches, on a selective or
random basis . The decisions, collectively, are instructive in spelling out the
kinds of circumstances and considerations which will normally justify the
exercise of such powers .'a

A review of Post Office policies, of the two major collective agreements,
and of the information supplied to new employees at one Toronto location .
as well as interv iews with Toronto postal inspectors, reveals that while
searches of employee property are sometimes conducted, both by postal
inspectors and by security guards, the publication of policies and procedures
in this regard is less than adequate. The collective agreements do no t

27 TrM rehrs n both nstances to the rrt.orW decton With . rspact to the e ■ e .ase Of tnese tx>wV s seeatso taras 27 230 252 21 41 258 3 and 258 1 of the Manw
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contain specific reference to search procedures . The new employee informa-
tion kit which was supplied to the Commission, while it contained warnings
with respect to the serious consequences of employee theft, etc ., contained

no reference to any liability of an employee to be searched, or to have his
property searched, while on Post Office premises . A staff memo, which

apparently was posted on the bulletin boards, was to the same effect . A set

of Plant Rules and Regulations, which included significant authority for
security guards to search and confiscate the property of employees, was
made available only to security officers . It was not made available to

employees generally, or posted on bulletin boards . The Commission was told

that employees could see such rules on request, but they were not routinely

informed of their existence . Furthermore, the "conditions of employment"
form and the "Plant Rules", which were included in the new employee
information kit for this same location, contain no specific reference to search,
or to the various "rights" of security guards listed in the Plant Rules and

Regulations .

With respect to national policies, Postal Standards and Guidelines

No.51-1-8, Security Guards (20th January, 1975), contains no specific

reference to search powers of security guards, beyond the bare statements
that "they may be instructed to enforce certain in-plant rules and regulations
relating to security", and that their duties "may include" the following :

"enforce security rules and regulations", "enforce systems designated to
control access" and "contact with the public at access points" . In August,

1980, Directive No . 028-050-1 replaced the 1975 instruction : however . the

new directive has the same lack of precision as its predecessor .

As far as postal inspectors are concerned, the Manual of Information for

Postal Inspectors is not much more informative . Paragraph 12 1 . 1 provides :

Searches submitted to voluntarily and witnessed . may be con-
ducted by Postal Investigators but extreme caution is to be
exercised when females are involved (services of Police Matron
should be enlisted) or juveniles are involved (parents or guardian
should be present - see Manual Chapter dealing with Juveniles)
Refusal to submit to voluntary search must be respected and
require the services of Police Officer .

Search procedures pursuant to management rights relate only to

employees. Agreements between employees and employer concerning such
procedures are not, of course, binding on customers or the general public . In

dealing with the public, the powers of search by security personnel, apart

from specific statutory or common law provisions, are based on property

rights . As discussed above . search procedures are usually established . if at

all, as conditions of access to . or use of . corporate property . generally state d
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through unilaterally posted notices, or through express or implied contractual
agreements .

Again, Post Office documents reveal little written policy either with
regard to searches of members of the general public using Post Office
premises or with regard to persons in a contractual relationship with the Post
Office, such as those who transport mail under contract . Postal Standards
and Guidelines, No .51-1-8, and the Manual of Information for Postal Inspec-
tors contain no references to specific policies in this regard ; nor has the
Commission found any written training materials on this subject .

Plant Rules and Regulations from the Toronto area in dealing with the
authority of security guards, does contain instructions from which limited
rights to search the property of persons other than postal employees can be
inferred. Under the heading, "Authority", guards are told they have :

1 . The right to challenge Post Office employees and non-Post Office
employees while in Post Office buildings .

2 . The right to determine if parcels in anyone's possession have
been properly cleared according to regulations - otherwise, to
detain the parcel until properly cleared .

3. The right to challenge drivers of vehicles entering or leaving the
Post Office premises, to satisfy that the vehicle is furthering Post
Office business .

Six numbered "rights" are listed in this fashion (the others concern only
postal employees), and these are followed by six numbered "methods" by
which the "rights" are to be exercised . The "methods" consist of pro forma
statements which security officers are to use in exercising the "rights" .
Unfortunately, the numbered "methods" do not correspond with the num-
bered "rights" . Nevertheless, two of the "methods" give further reason to
believe that the "rights" are intended to include limited powers of search .
The document states :

The method by which Security Officers will carry out their authority is
as follows . . . .

2 . (Sir/Madam) - This challenge is for you to identify yourself and

demonstrate the contents of the parcel that you are carrying or
show proper clearance for the article . . .

4 . (Sir/Madam) - This challenge is made for you to produce evi-
dence of permission for parking the vehicle you are driving on
Post Office controlled premises .
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The Commission has not ascertained the extent to which this local

Toronto policy reflects those in force elsewhere. Nor is it clear whether, and

how, members of the public who may be searched under such policies are

made aware of them . As a variety of corporate defendants in suits for

damages for false imprisonment and assault have found out to their cost,

proper notification is essential .

Finally, on the subject of search, specific mention should be made of
sections 38 and 39 of the Criminal Code which provide for self-help in
defence of movable property, which probably could include limited search

powers." Section 38(1) is especially pertinent in this regard . It provides :

(1) Every one who is in peaceable possession of movevable prop-
erty, and everyone lawfully assisting him, is justifie d

(a) in preventing a trespasser from taking it, o r

(b) in taking it from a trespasser who has taken it, if he does not
strike or cause bodily harm to the trespasser .

Consent searches

Much was said to the Commission about the types of consent to

conduct searches that have been obtained by postal authorities . Special

concern was expressed over whether some of the consents given are
voluntary or are extracted in such a way as to render them invalid . First, let it

be stated that this question does not apply to the search of an employee's

locker . Lockers are Post Office property which employees agree, when they

are allocated, are liable to search . Although it would be preferable to have

this consent in writing, an oral understanding is acceptable in law .

On the broader question of the 'voluntary' nature of the consent

received for other types of searches . a recent decision of the Supreme Court

of Canada is instructive.' The case involved the issue of consent under the

Criminal Code with respect to electronic surveillance . The court held that

while a consent must be voluntary in the sense that it may not be the result

of coercion, it need not be voluntary in the sense that a confession must be .

The court held that consent must be the conscious act of the consentor

freely given for reasons which appear to him to be sufficient .

In another case" before the Supreme Court of Canada Mr . Justice

McIntyre said "the consent must not be procured by intimidating conduct o r

29 it s conceivabte tnat sect on 27 luse of force to prevent conrross Ion ol an onencet efto +rwbes wcn
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by force or threat of force (by the police) but coercion, in the Sense in which
the word applies here, does not arise merely because the consent is given
because of promised or expected leniency or immunity from prosecution" .

These decisions answer the legal point associated with the criticism that
consent is sometimes begrudgingly given to postal inspectors for searches .

Power of seizure

Closely related to the power of search is the power of seizure . Similarly,
the arguments used in favour of postal inspectors having power to seize are
parallel to those used for the power to search .

Peace officer

In general, anything seized by a peace officer holding a search warrant
under section 443 of the Criminal Code32 is disposed of in accordance with
section 446 of the Code. The section extensively provides the procedures to
be followed by peace officers in this regard. It includes provisions for the safe
keeping of seized material and for its return to its lawful owner or . alternative-
ly, its forfeiture according to law .

Postal inspectors and security guards

In discussing the powers of seizure of postal inspectors, a distinction
must be made between property owned by the Post Office or in which the
Post Office has a legally protected interest, and property in which the Post
Office has no legally protected interest (e .g ., the personal property of
employees) . There is no doubt that, it duly authorized by the Post Office,
security personnel may always seize property in which the Post Office has an
interest unless . of course. the person from whom it is to be seized has a legal
interest which takes precedence over that of the Post Office (e .g . . by virtue
of a lease or some other contractual arrangement) . Section 41 of the Post
Office Act provides that except for undeliverable mail . " . . . mailable matter
becomes the property of the person to whom it is addressed when it is
deposited in a post office" . The courts, however . have held that while such
matter is in the course of post . the Postmaster General has a -special
property or interest" in it for the purposes of the law of theft (sections 283
and 314, Criminal Code) . -"

3? it -S rbot 'Jeerned rlece%safy to drscuss un(im ho% headong the powe- of seizure in the Crirn#nai Co~ip *tth
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There is no doubt that, when exercising their powers under section 48 of
the Post Office Act, inspectors have the right to seize property belonging to
or entrusted to the Post Office- as may be necessary for the effective conduct
of an investigation. This right, of course, is subject to their having lawful
access to the property . Thus, in order to seize Post Office property from the
private residence of a postal employee, for instance, either the owner's
consent or a search warrant is required .

The property of others, whether employees or customers, can normally
only be seized with the consent of the owner or pursuant to a search warrant .
A search warrant permits the person executing it to seize the items named in
it and "anything that on reasonable grounds he believes has been obtained
by or has been used in the commission of an offence" (section 445, Criminal
Code). It also permits seizure of "any explosive substance that he suspects is
intended to be used for an unlawful purpose" (section 447) . Similarly,
offensive weapons and firearms are liable to seizure .

A peace officer also has the right to seize certain kinds of property when
making a lawful arrest . This right was described by Mr . Justice Beck .

After making an arrest an officer has the right to search the
prisoner, removing his clothing, if necessary, and take from his
person, and hold for the disposition of the trial court, any property
which he in good faith believes to be connected with the offence
charged, or that may be used as evidence against him, or that
may give a clue to the commission of the crime or the identifica-
tion of the criminal, or any weapon or implement that might
enable the prisoner to commit an act of violence or effect his
escape.3 `

As noted above, however, it has not been clearly established that these
rights of search and seizure are available to persons other than peace
officers who make arrests .

The only other statutory provisions which can be construed as giving
persons who are not peace officers powers of seizure without warrant, and
which are of relevance to Post Office inspectors, are sections 38 and 39 of
the Criminal Code which were discussed above in relation to searches .

The right to detain, at least temporarily, the property of others may
sometimes be an element of management or property rights (for example, as
a condition of employment or of access to property) . It is not uncommon in
commercial, industrial and institutional settings such as retail stores, factories

34. Gottschalk v. Hutton ( 1921) 36 C.C.C. 298, at 301-302 . See also R . v . McDonald. R . v. Hunter ( 1932) 59
C .C .C . 56 ; R . v. Brezack ( 1949) 96 C.C .C . 97 . These cases are discussed in Stenning and Shearing,
Search and Seizure : Powers of Private Securi ty Personnel, (Ottawa), Minister of Supply and Se rv ices,
1980 . a study paper prepared for the Law Reform Commission of Canada, at pp .61-64.
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and museums to require visitors to leave bags and other property in the
custody of security personnel . The Plant Rules and Regulations of the
Toronto-area plants mentioned earlier confer on security guards the following
rights to detain property that may not belong to the Post Office.

2. The right to determine if parcels in anyone's possession have
been properly cleared according to regulations - otherwise, to
detain the parcel until properly cleared . . . .

5 . The right to challenge an employee with a broken parcel or letter
under suspicious circumstances and to discontinue the handling
of the article until his/her Supervisor has been notified .

The document does not make clear what notification, if any, is given to
persons whose property may be subject to the exercise of these "rights" .
With proper notification, such detention is perfectly legal . Without notifica-
tion, the security guards and the Post Office may be held legally liable for
detaining private property .

Power of investigation and interrogatio n
The investigation of a crime almost invariably leads to the questioning of

suspects. At first glance, the Post Office Act appears to grant far greater
powers of investigation and interrogation to postal inspectors than are given
to public police forces . As discussed earlier, section 48(3) of the Act gives
inspectors the powers enjoyed by a commissioner under Parts II and III of the
Inquiries Act . It will be recalled that paragraph 48(1) appoints postal inspec-
tors "to investigate and report on the state and management of the busi-

ness" of the Post Office "including, without limiting the generality of the
foregoing, the conduct of any postal employee, mail contractor or employee
of a mail contractor .. . . ." The powers of postal inspectors under this section
cover the activities of a large number of persons .

It has already been noted, however, that the policy of the Post Office is
that these powers are not to be exercised without the prior approval of the
National Director, Security and Investigation Services, or the National Direc-
tor, Legal Services . In conducting their enquiries, therefore, and in interrogat-
ing suspects, postal inspectors have only the same rights as any other citizen
to ask questions, and no greater right to receive answers . They do, however,
have as a sanction the other power vested in them by 48(3) of the Post
Office Act, viz ., the right to "suspend any postal employee suspected of
misconduct in office". Post Office policy does not forbid the use of this
provision of the Act . Indeed, Postal inspectors are specifically authorized to
exercise this power .35

35. Paragraph 27 of the Manuaf of Information for Postal Inspectors .
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Where questions do relate to discipline, however, inspectors must
conform to the collective agreements between the Post Office and the unions

which provide :
The Employer agrees to notify an employee twenty-four (24)
hours in advance of any disciplinary interview or disciplinary
counselling session and to indicate the purpose of the meeting,
including whether it involves the employee's personal file . If the
employee fails to appear for the interview, and does not explain
his inability to do so, the Employer shall proceed unilaterally.

Other parts of the agreements provide that the employee is entitled to

be represented by a union representative when summoned for disciplinary
reasons, "so that the latter may know what the situation is and contribute to
its clarification", and that union stewards are not to be "hindered, con-
strained, prevented nor impeded in any way in the accomplishment of their
duties while investigating complaints and representing employees" in the

grievance process .

Some controversy has arisen in recent years over the relationship
between these provisions of the collective agreements and the statutory
powers of investigation which postal inspectors have under section 48 of the

Post Office Act. In fact, the collective agreement cannot detract from the

liability to criminal prosecution under the Criminal Code . Failure to conform

to the requirements of a collective agreement may, however, invalidate
disciplinary measures and procedures taken pursuant to that agreement .

Given the potential for conflict between the terms of the collective
agreements and the provisions of section 48, postal inspectors have to
exercise judgment in deciding whether to use their statutory powers in
non-conformity with the agreement and jeopardize subsequent disciplinary
proceedings,36 or in conformity with the agreement and jeopardize the

investigation. Postal inspectors have the legal right to exercise this judgment .

In this connection, the fact that suspensions under section 48 have been held
not to be disciplinary in nature is of some importance . A recent adjudication

by the Public Service Staff Relations Board concluded that a postal inspector
is "not exercising a disciplinary function" in suspending an employee . 37

One point discussed earlier needs to be reiterated here, that is, the
extent to which postal inspectors may detain suspects for questioning after
an arrest and prior to delivering them to a peace officer . Section 449(3) of

the Criminal Code states that such delivery should be made "forthwith" .

36 . See, for example, the adjudication by Adjudicator J .C . Smith, of the Public Service Staff Relations Board,

concerning grievances by Gary Bronson, Sherrill Cassidy and Karen Legere, December 12. 1977 (File

Nos . 166-2-3302, 3303, 3304 and 166-2-3327, 3328 . 3329), especially at pp . 12-15.

37 . Adjudication of a grievance by A .G . Steele, June 20, 1980 (File No . 166-2-8050), at p .9, para .25 .
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Current interpretations of the term "forthwith" permit some latitude and
suggest that persons making such arrests may even have a duty to attempt
at least minimal verification of the commission of the offence before handing
the suspect over to the police .

Jurisprudence on the admissibility of statements as evidence applies
equally to postal inspectors as to public police . As "persons in authority"
they must satisfy the court that a statement was voluntary . A caution prior to
interrogation should be the general rule since statements must be proven to
be free and voluntary, without hope of advantage or fear of prejudice . While
oppressiveness by the investigators may exclude a statement, it is not the
only grounds for exclusion . Courts scrutinize the circumstances surrounding
the taking of a statement and almost invariably refuse to admit one obtained
after denial of the right to counsel . The law does not require investigators to
inform a suspect of his right to counsel but, when the request is made, it
cannot be refused without serious consequences .

It is not necessary here to cover all aspects of admissibility of state-
ments. It is sufficient to outline the above criteria and to emphasize, that all
"persons in authority" are subject to the same rules .

Finally, on the subject of powers of investigation and interrogation, some
comment is needed on the use of lie detectors. The Supreme Court of
Canada has held that results of lie detector tests are not acceptable as
evidence in criminal cases. They are used, however, for a variety of purposes
by police and security personnel in Canada, including as an aid in investiga-
tions and as a means of employment screening . These uses of lie-detectors
appear to be legal in Canada at the present time, and have never been
successfully challenged either through the courts or through arbitration .
Although one provincial government has attempted to introduce legislation to
prohibit the industrial use of such devices,38 as yet no such legislation has
been enacted in Canada .

Allegations were made to the Commission that postal inspectors do use
lie detectors during investigations. The Commission found no evidence,
however, to support these claims . The Commission did discover that outside
police forces have occasionally conducted polygraph tests while investigat-
ing criminal offences against the Post Office . It is possible that the allegations
were related to public police activities and, therefore, beyond the terms of
reference of this Commission .

38. See Manitoba. Bill No .20 . 1979, Personal Investigations Act . The bill did not get beyond committee stage,
but has apparently been re-introduced during the current session of the Legislature .
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Use of force
Authority for postal inspectors to use force is directly related to their

authority to make arrests, conduct searches and detain property . It, there-

fore must be considered as an aspect of the proposal to grant them peace

officer status .

Section 25 of the Criminal Code gives peace officers a right to use force

commensurate with their duties and authority . The force used must normally

be proportionate to the gravity of the situation. Nevertheless, 25(4) allows

peace officers and those lawfully assisting them to use any amount of force,
including deadly force,39 necessary to prevent a person from escaping lawful

arrest .

Section 32(1) also permits a peace officer to use or order the use of "as
much force as he believes, in good faith and on reasonable and probable

grounds, ( a) is necessary to suppress a riot, and ( b) is not excessive, having

regard to the danger to be apprehended from the continuance of the riot" .

While these controversial powers should rarely be of relevance to postal
inspectors, during labour unrest involving mass violence they are not

inconceivable .

Postal inspectors, like all other citizens, have the right to use force when

acting in aid of a peace officer . Section 25 of the Criminal Code provides

that .
(1) Everyone who is required or authorized by law to do anything

in the administration or enforcement of the la w

(a) as a private person .
(b) as a peace officer or public officer .

(c) in aid of a peace officer or public officer . or

(d) by virtue of his office .

is, if he acts on reasonable and probable grounds . justified in

doing what he is required or authorized to do and in usAng as
much force as is necessary for that purpos e

(2) Where a person is required or authorized by law to execute a
process or to carry out a sentence, he or any person who
assists him is, if he acts in good faith . justified in executing the

process or in carrying out the sentence notwithstanding that
the process or sentence is defective or that it was rssued or
imposed without jurtsdiCtion or in excess of (urisdiCtion .

(3) Subject to subsection (4) . a person is not justified for the

purposes of subsectton (1) in using force that is intended or is
likely to cause death or grievous bodily harm unless he

39 Sep Maratrearv CRR 1t922137CCC 29 7
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believes on reasonable and probable grounds that it is neces-
sary for the purpose of preserving himself or any one under his
protection from death or grievous bodily harm .

(4) A peace officer who is proceeding lawfully to arrest, with or
without warrant, any person for an offence for which that
person may be arrested without warrant, and every one lawful-
ly assisting the peace officer, is justified, if the person to be
arrested takes flight to avoid arrest, in using as much force as
is necessary to prevent the escape by flight, unless the escape
can be prevented by reasonable means in a less violent
manner .

Section 27 provides :

Every one is justified in using as much force as is reasonably
necessar y

(a) to prevent the commission of an offenc e

(i) for which . if it were committed, the person who committed it
might be arrested without warrant, and

(h) that would be likely to cause immediate and serious injury to
the person or property of anyone. or

(b) to prevent anything being done that, on reasonable and
probable grounds he believes would. if it were done, be an
offence mentioned in paragraph (a) .

Sections 30 . 32(4), 34 to 39 and 41-42 further provide for the use of
orce .I

Essentially . postal inspectors, not being peace officers, have no greater
or lesser rights to use force than any other private person . Force must be
reasonable and in proportion to the needs of the legal task .

The use of force is, of course, controlled not only by a person being held
liable under civil law for damages for its illegal use, but also by being liable
under the criminal law to such charges as assault, wounding . illegal posses-
sion and use of weapons, etc . The general provision of section 26 of the
Code is of particular importance here'.

Every one who is authorized by law to use force is criminally
responsible for any excess thereof according to the nature and
quality of the act that constitutes the excess .

Protection for bona fide mistakes

It was argued before the Commission that postal inspectors . not being
peace officers . were afforded little or no protection under the Criminal Code .
It was contended that an error in judgment could have serious negative
effects on an inspector's career, even if the end which he sought wa s
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perfectly justified . Peace officers, on the other hand, are protected by the

Code while executing their duties . This argument raises the question of what

protection, if any, is afforded to postal inspectors .

While it is clear that Post Office security personnel are not peace
officers, they have the legal status of public officers for the purposes of the

Criminal Code. That status also carries with it some measure of protection . A

'public officer' is defined in section 2 of the Code as follows :

'public officer' includes

(a) an officer of customs or excise,

(b) an officer of the Canadian Forces .

(c) an officer of the Royal Canadian Mounted Police, an d

(d) any officer while he is engaged in enforcing the laws of
Canada relating to revenue, customs, excise, trade or
navigation .

While postal inspectors do not fall within paragraph (a), (b) or (c) of this

definition, it is conceivable that they may fall within paragraph (d) . Even if

they do not, they may qualify on the grounds that the specific examples of
public officers listed in the definition are not intended to be exhaustive . To

take the first of these propositions, postal inspectors could be included under
paragraph (d) of the definition as officers "engaged in enforcing the laws of

Canada relating to revenue" . Inspectors investigate (and sometimes prose-

cute) offences relating to "postal values" and the proper accounting for, and

handling of, postal revenues . Examples of these offences can be found under

section 65 of the Post Office Act (conversion of public monies), and under

section 92 of the Financial Administration Act4O (offences connected with the

collection, management or disbursement of public money .' '

The Commission is not aware of any court decision which settles the

question of whether postal inspectors are public officers for the purposes of

the Criminal Code. The few extant cases in which the definition of "public

officer" has been considered, however, are instructive . In these cases the

courts have taken an expansive rather than a restricted view . Recently Mr .

Justice Hugessen of the Quebec Superior Court held that an agricultural

inspector, acting under the Quebec Municipal Code . was a public officer for

the purposes of sections 2 and 118 (obstructing a public officer in the

execution of his duty) of the Criminal Code ." In handing down this decision,

the judge said :

40 R S C 1970 . c r- 10 In urs corwroctan. eee section 79 of the Post Office A t

41 Section 2 of the Act det+ros Du b►c rna+eY . as ^ctu0mV duty + and r w r wx " of Crrad . .

4 2 R v Carnet R v lOe.t ( t979) 43 C C C 12d1 553 at 555
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The expression 'fonctionnaire public', in English 'public officer', is
one which, in the common law, has always been interpreted in a
very wide way. In 30 Hals., 3rd ed., p.684, para.1319, the
following definition is found : 'One who discharges any duty in the
discharge of which the public are interested' .

These suggest an expansive interpretation indeed, of the definition of
'public officer' . In the Labelle case cited by Mr . Justice Hugessen, for
example, the person involved was a municipal plumbing inspector who not
only did not fall within the definitions in paragraphs (a), (b) or (c), but also
could hardly be said to be "engaged in enforcing the laws of Canada"

relating to revenue, customs, excise, trade or navigation", under paragraph
(d) . If this line of authority is correct, there is a strong case to be made for
concluding that postal inspectors are "public officers" for the purposes of
sections 2 and 118 of the Criminal Code .

While the status of "public officer" is of relevance by virtue of a number

of statutes," the provisions of greatest importance in this context are those
of the Criminal Code . In particular, section 1 18(a) of the Code provides that :

118 . Every one wh o

(a) resists or wilfully obstructs a public officer . . . . in the execu-
tion of his duty or any person lawfully acting in aid of such
an officer ,

is guilty o f

(d) an indictable offence and is liable to imprisonment for two
years, o r

(e) an offence punishable on summary conviction .

Recent decisions of the Supreme Court of Canada have taken a broad
view of what constitutes "the execution of his duty" under this section .4' As
a result, section 118 considerably enhances the authority of any one who is
regarded as a "public officer" .

In carrying out his responsibilities as a public officer, section 118(a) of
the Criminal Code imposes criminal liability on anyone who "wilfully
obstructs" the investigations of a postal inspector . Section 26(2) of the
Interpretation Act, must also be borne in mind .

Another provision of importance is section 246(2)(a) of the Criminal
Code, which makes it an offence to assault "a public officer . engaged in

43 The term "taws of Canada, ahen uwd in 1ede, ai statutes. qenerarr rek.Ks only to ppom/orn of tedet ai
bqistauon Cf section 5(7) of the Ca n•A wen B+ of Ryhts R S C 1970 Append . ut

14 See for e ■an" sect ion 2 of ttr trnwprNahon At R S C 1970 c 1-23 . sect~on 2 of the F .,anuai
A d+rntraum, Act R S C 1970 c F 1 0

I5 See Knownon . R 11973) 1 0 C C C 12d1377 R v B+on 119761 23C C C 12d1 513 Moore v R (1979)
SCR13d12e9 SeeaboR v West411971) 7C Cr i9e l 31SiRrraI
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the execution of his duty, or a person acting in aid of such an officer" . While

common assault under section 245 of the Code is a summary offence
carrying a maximum penalty on conviction of six months' imprisonment or a
fine of $500, or both, assaulting a public officer is a "dual" offence - either
indictable or summary at the option of the Crown - and if prosecuted on
indictment carries a maximum penalty of five years imprisonment .

Furthermore, section 118(b) of the Criminal Code makes it an offence
for any one to fail, without reasonable excuse, to assist a public officer in the

execution of his duty in arresting a person or in preserving the peace, after

being properly required to do so. In sum these various provisions amount to

considerable authority for postal inspectors in performing their duties .'°

Access to police informatio n

The Commission heard arguments that postal inspectors need better

access to police information banks and to criminal records . While the

witnesses appeared generally uncertain about the rules governing access to
these sources of information, many felt that the absence of peace officer

status was a definite handicap . They also felt that the lack of access

hindered their investigations and in some cases precluded them from focuss-
ing attention on persons whose previous criminal record for similar offences

made them prime suspects .

Access to prior arrest and conviction information with respect to

employees, or applicants for employment, or suspects in an investigation, is

considered important by many security personnel . Postal inspectors are no

exception in this regard. The present legal position is that inspectors are

neither legally entitled to, nor legally prohibited from, access to such

information .

As far as police information is concerned, access is the prerogative of

the police force which holds the information . Rules governing access are

generally set administratively or, sometimes, in by-laws or regulations enact-

ed by municipal police commissions," and are not usually published.`" The

rules are usually in the form of guidelines and leave discretion to the po lice as

to whom they will provide with the information .

46 it stroidd be noted that rcnpedrnq an .,vestqat*n by postN +Kpectas nn Mfo oeer neW to corntorute

rnrsconduct sutfnuenty semus to warrant dx+>.ssM'' of a postai empwyw +ee R v A G•v+ Service

Conxrrs,sion Appeal Board, e ■ parte Benoit (1966) 52 D L R 12d1 391 of 79 8

47 See, for e ■ ampte section t6 of t ►,e Ontario Pobce Act R S 0 1970, c 35

48 Tne cowts have held that the puDrc has no kpM rqnt to we fuch rptwhoro nw R. McAurt7e ano

Metropoetan Toronto Board of Gorrrnssror+ers of vorce 1197819 o R f2d158 3
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The national Canadian Police Information Centre (CPIC), to which
almost all police forces in Canada contribute information, is run by a
Management Board, with provincial and federal representation . The Board is
responsible for the rules governing access to the Centre's computerized
information bank . These rules are purely administrative, and are not the
subject of legal regulation . CPIC provides terminals only to accredited public
police departments . Other organizations can be furnished with information
from the computer at the request of a police department, provided the
organization has been specifically designated, by either the Solicitor General
of Canada or the Attorney-General of a province . In September, 1979, CN
Police, CP Police, the National Parole Board, the Correctional Services and a
number of departments including the Post Office Department were so
designated by the Solicitor General .

If postal inspectors were given peace officer status they would not
automatically gain direct access to a CPIC computer terminal . It may,
however, diminish the reason for not giving them direct access .

The only legislation Of some relevance to this question of access to
police information, or at least to federally held information, is the Canadian
Human Rights Act. Part IV of which is concerned with "Protection of
Personal Information" .

The provisions of the Canadian Human Rights Act. and regulations
enacted thereunder. do not currently impose any legal constraints on access
to police information by Post Office Security personnel .

Criminal records are governed by the Criminal Records Act and the
Identification of Criminals Act . The former, while it places restrictions on
access to criminal records of persons who have received pardons . contains
no specific restrictions on access to other records . The confidentiality of
criminal records . however, is maintained by the fact that the only way to
obtain information about them which is guaranteed to be reliable is through
the submission of fingerprints . Restricted access to fingerprint records (and .
therefore . to reliable criminal record information) is imposed pursuant to
Section 2(3) of the Identification of Criminals Act . which provides that :

The signaletif cards [fingerprint records) and other results thereof
may be published for the purpose of affording information to
officers and others engaged in the execution or administration of
the law
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Again, these provisions do not impose any absolute legal constraint on
access to criminal records information by postal inspectors .49 Indeed, it is
understood that they do have limited access to such information at present .

Independence from managemen t

The discretion of members of public police forces to investigate, arrest
and prosecute outside the reach of extraneous influence of management or
politics is essential. This concept is seen as necessary to safeguard the
independence of that arm of the criminal justice system. The Commission
has been reminded on numerous occasions that the discretion to prosecute
within the Post Office has been altogether too often influenced by manage-
ment at the plant, district, regional and even, on occasion, the national level .

That the prosecutorial process could be influenced or suffer pressures

from outside is an anathema to our system and ought not to occur . This

independence does not only include judgment as to whether or not to

prosecute but whether to withdraw or discontinue criminal proceedings . The

Commission has been reminded by attorneys-general who communicated

with the Commission that such an interference is not acceptable . They have

reminded the Commission of instances of legal or illegal strike situations

where crimes were observed, prosecutions launched and then abandoned as

part of a settlement. They have properly condemned such a practice .

It would be presumptuous, however, to suggest that peace officers do
not encounter such extraneous pressures . It is appropriate to quote from a
study entitled, "Ministerial Responsibility for National Security", prepared by
J .LI .J . Edwards for the Commission of Inquiry Concerning Certain Activities
of the Royal Canadian Mounted Police . At page 72, he writes:

I venture to state that nothing is more calculated to engender
public disillusionment with the criminal justice system and its
constituent parts, - especially the police, the security service
and the Crown prosecutors - than disclosures indicating a sus-
ceptibility to extraneous pressures. The greatest safeguard
against the sullying of these pillars of justice will be found in the
integrity and sense of fundamental values that are nurtured by the
individuals who have to administer the several parts of the system .
Without these personal qualities any constitutional machinery or
doctrine is extremely vulnerable .

This principle is not restricted to ministerial responsibility but transcends
all administrative duties discharged by those who have the delegation o r

49 . The courts, however, have suggested that unauthorized police disclosure of criminal records information
may constitute an offence under section 111 of the Criminal Code (breach of trust by a public officer), or
(in Ontario) under section 69 of the Ontario Police Act, R .S .O. 1970, c .351 (inducing police officer to
breach discipline): see R. Y. Chapman and Grance (1972) 20 C .R.N .S . 141 .
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otherwise the power to suggest or influence prosecution . The greatest
danger from such intrusion is that the influence may never protrude itself into
public notice though the decision will be observed by a few and will only
serve to bring the administration of justice into disrepute .

The structure within which postal inspectors operate lends itself too
easily to a perceived or real interference and merits sufficient consideration
to be addressed in the proposals of this Commission under a separate
heading .
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