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CANADA

COMMISSION OF INOUIRY
RELATING TO TH E
SECURITY AND INVESTIGATION
SERVICES BRANCH WITHIN
THE POST OFFICE
DEPARTMENT

TAKE NOTICE that by Order. in-Couric if PC 1980-1310 the

Committee Of the PrrvY Council appointed His Honour Judge
Rene J Marin a Commissioner under Part 11 of the InquiriesAct
to investigate and report upon

al the operations and activities of the Security and invest, .
gallon Services Branch of the Post Office Depariment
relating iocriminal investigations and the enforcement of
the postal offence and penalty provisions of the Post
Office Act and the Criminal Code

b) a Proposal to confer the status of Peace Off Cer within the
meaning of the Criminal Code upon employees in thal
Branch relative to criminal investigations and enforce-
ment activities aforesaid and

C) the circumstances uridef and the manner in which the
status might be conferred upon the employees aforesaid
if at al l

I The office of the Commission has been opened at 171 Slater
Street Vanguard Building Ottawa Ontario

2 The Commission invites Public participation by way of written
Submissions and Public or private rneetings of hearings The
confidentiality of all submissions will be respecte d

3 Hearings will commence at Ottawa on July 14 1980 and wili
continue until August 29 1990 Or such other dates as may be
deemed necessary Subsequent hearings may be held at other
locations from time 10 time and notice of the date and place of
each such hearing will be given to those Persons whoadvise the
Secretary that they wrsh to receive Such notice s

4 All persons wishing to appear before the Commission at either
public or private hearings or at private meetings are requested
to notify Commission Counsel or the Secretary of the Corn-
mission as soon as poss.bte

5 The Commission requests that all submissions and requests
for meetings be forwarded on or before July 21 19e0

6 Submissions rncluv-es and other communlications should be
directed to either

Dav -d W Scott E so 0 C
Associate Counsel

Commessbon of inquiry

Relating 10 the Security and
Investigation Se-rvsCeS
Branch within the Post
Office Devarl-en t

c o Scott & Ayien
17C Laulie~ Avenue Wev
Ottawa Ontario
KIPSYS

Ms Lynn MacDonald
Secrelar,r
Co--,ss.(Y) of inquiry

Relating to the Security and
lnvesI .gat,c,,-, Services
Branch within the Post

Office Department
PO Ek)- 1950
Station 8
Ottawa Ontario
K IP SA S
Tel 1(,131996 1,165
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APPENDIX B

.

IN THE MATTER of The Inquiries Act, R .S ., c . 154 ; and

IN THE MATTER of an inquiry under Part II of the said Act relating to the
Security and Investigation Services Branch within the Post Office Depart-
ment; an d

IN THE MATTER of a request for Commission documents and working
papers .

APPEARANCES

David W . Scott, O .C. - Counsel for the Commission

Thomas A. McDougall . O.C . - Counsel for The Canadian Union of
Postal Workers ;
Letter Carriers' Union of Canada The
Public Service Alliance of Canada,
International Brotherhood of Electrical
Workers, and The Canadian Labour
Congress

Peter Mclnenly . Esq. - Counsel for the Post Office Departmen t

R U L I N G No . 1

This is a ruling on a request made by Thomas A . McDougall . O .C., on
behalf of his clients . The request made in writing purported to demand
access to the follow i ng documents :

1 . AII documents the Commission receives, from whatever source .

2. Copies of all work i ng reports generated by the Commission or those
retained by the Commission including any consultants .

Mr McDougall was given status before this Commission on July 28th
last . At the time, the Commission recognized his status by outlining that he

should have "the right on behalf of his clients to attend and be recognized at
all 'public hearings"' .
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It is, at that time, that counsel made the above request which he

particularized in a letter dated August 11th . To the Commission, he re-

enforced his request by verbal submission made in Toronto at the beginning

of the hearings in that city on August 28th . Commission counsel on that date
opposed the request of Mr . McDougall . Counsel for the department, after

indicating he would not be seeking the same relief, also argued against the
request of Mr. McDougall, adopting however, a position different from
Commission counsel : he submitted that the Commission does not have the
power to release evidence or documents gathered in the course of its inquiry .
He relied (inter alia) on : B.C. Packers Ltd. et .al . v . Smith et .al . (1961) O.R .

596 ;

Canadian Fishing Co . Ltd . et .al . v . Smith et .al . (1962) 32 D . L. R . (2d) 64 1 :

Re The Imperial Tobacco Co . Ltd . et .al . and McGregor (1939) O.R . 213;

Advance Glass & Mirror Co. Ltd. et .at . v . A.G . of Canada and McGregor
(1950) 1 D.L .R . 488 ;

Johnson & Co. Ltd . v . Minister of Health (1947) 2 All E.R . 395 .

Counsel for the unions bases his request on the fact that a commission
of inquiry is, to an extent, an administrative tribunal and as such is obliged by
the rules of natural justice to disclose to interested parties the material which
it proposes to take into consideration as a basis of its decision . In support of
this proposition, counsel draws the attention of the Commission to the
decision of Seafarer's International Union of Canada v . CNR (1976) 2 F.C .
369 .

His submission is further supported by an argument that parties to a
controversy should be given a fair opportunity to correct or contradict any
relevant statements prejudicial to their views or interests .

As counsel for the Commission properly suggested in his submissions,
this Commission cannot be compared to an administrative tribunal nor is it
desirable that it be governed by the rules which govern administrative
tribunals . A commission of inquiry, under Part 11, does not make any decision
but is merely empowered to make recommendations for consideration of the
minister, which recommendations may or may not be adopted by the
department concerned . The Commission's role in that regard is quite dissimi-
lar to an administrative tribunal ; any jurisprudence surrounding the obligation
of such tribunals cannot . in my view . apply to this Commission .

In Re Bartolotti and Ministry of Housing, 15 O.R . (2d) 617 at page 623,
the Court said that a "commission of inquiry is charged with the duty to
recommend and report It has a very different function to perform from tha t
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of a court of law or an administrative tribunal" . See also in that regard Re
Ontario Criminal Tribunal (1963) 1 O .R. 391 .

~ As to the argument that a person adversely affected by a recommenda-
tion should be given a fair opportunity to correct or contradict Commission
views, I merely draw the attention of counsel to the provisions of section 13
of the Inquiries Act which reads as follows:

No report shall be made against any person until reasonable
notice has been given to him of the charge of misconduct alleged
against him and he has been allowed full opportunity to be heard
in person or by counsel . R .S ., c .154, s .13 . "

I am, therefore, of the view that the first ground advanced for the
request cannot be said to impact at all on the Commission .

The more substantive, if not the more serious basis upon which the
demand is based, is the requirement that the rules of natural justice be
applied .

The Commission in considering its mandate has taken a liberal and

broad approach to its work and in order to discharge that mandate, it has
conceived of various approaches. In the first instance, it has retained
investigators and consultants to enable it to research the problems inherent
to its mandate . Reports emanating from these persons are continually being
examined by the Commission in order to determine whether additional
witnesses should be called and whether additional documentation might be
requisitioned. It is to be noted that the thrust of the questions of the
Commission at both public and in-camera hearings was guided in part by the
research conducted by Commission staff .

It is the view of the Commission that counsel for the unions has directly
and indirectly benefitted from the aggressive and probing questions asked as
a result of investigations carried out by this Commission . I also wish to add
that on at least two occasions when a public hearing was transformed into
an "in-camera" hearing, counsel for the unions was invited to participate
fully and exhibits filed at those in-camera hearings have been and remain
available for inspection of counsel at the Commission's offices .

All submissions of counsel suggesting that the rules of natural justice
ought to be observed by this Commission find the utmost of sympathy with
the undersigned . It is for that reason that this Commission has allowed
considerable scope to the questioning of witnesses by union counsel and on

occasion, the Commission has seen fit, in its discretion, to allow hearsay
evidence to become part and parcel of the evidence before the Commissio n
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in the hope that no one would be adversely affected and that the matter

would, in the end result, be allowed proper weight depending on both

relevancy and admissibility .

I hasten to add that since union counsel was given status, a large

number of witnesses were called by the Commission at its request . To date,

this Commission has not on one single occasion seen fit not to call a witness

so identified by the union . These steps were taken to insure that the rules of
natural justice would be applied and to insure the widest possible participa-

tion in the Commission's work by the more than 65,000 union employees
who work within the department .

Always sensitive to the rules of natural justice, this Commission has even
seen fit to include in its mandate, at the urging of the unions, two issues
which the unions saw as vital to its members, namely ,

(a) mail opening ; and

(b) closed circuit television .

On the issue of closed circuit television, this Commission has further
requested counsel for the department to obtain, from his superiors, a clear
statement as to the progress being made in activating and installing new

systems . The Commission was pleased recently to note the reaction of the
department in temporarily suspending any further commitments in that

regard .

At the time counsel for the union outlined his request, I asked to be
informed whether there were any precedents in Canada or anywhere in the
Commonwealth of a commission of inquiry opening its affairs to counsel or

interested group with status. I note that the memorandum of law in this

matter is silent on such precedent . In fact, the Royal Commission on
Tribunals of Inquiry in the United Kingdom, in outlining the cardinal rules for

its operations, stopped quite short of making such a recommendation . There

are several reasons why full access might not be desirable . In some areas it

may preclude, if not completely halt, the free flow of information, preclude
information through private hearings and hamper all investigative probing, to
say nothing about departmental employees who might contribute to the work

of the Commission but would refrain from doing so because of fear of reprisal
if no protection against public disclosure was extended .

What more can a commission do to insure that the rules of fairness and

natural justice are observed?

In the Commission's view, fairness includes broad access to calling of
witnesses, access to exhibits as outlined above and the opportunity to cal l
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witnesses in preparation for submissions at the conclusion of the Commis-
sion's hearings . In my view, the decision in Nicholson v . Haldimand-Norfold
Rpgional Board of Commissioners of Police and A.G. Ontario (1979) 1 S .C .R .
311, has little or no effect upon the work of a commission of inquiry which is
charged only with the preparation of recommendations for ministerial con-
sideration . Several inquiries in recent months have adopted this view and I
am re-enforced by the path followed in that regard by the M c Donald
Commission, the Krever Commission and the Gibson Commission .

No one other than Commission staff ought to participate in the private
work of the Commission as a general rule . Counsel for the department has
supported Commission counsel arguing a question of privilege . In my con-
sidered opinion, and because of the above ruling, it would be unnecessary to
canvass all of his arguments at this point, although I note that these were
exhaustive and were well considered .

Commission counsel has recommended that certain selected documents
of the Commission should be made available in one form or another if these
are to be exclusively relied upon by the Commission in its recommendation .
That submission is fair and will be considered by the Commission at the
appropriate time ; this recommendation and its acceptance, however, ought

not to suggest to counsel that product of research by Commission staff will
be available, nor that the product of interviews will otherwise be made public .
I am of the view, rightly or wrongly that there is no public policy which
intervenes in that regard compelling this Commission to go any further .

Dated at Ottawa, this 3rd day of September, 1980 .

René J . Marin

Commissione r
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APPENDIX C

IN THE MATTER of The Inquiries Act . R.S., c .154; and

IN THE MATTER of an inquiry under Pa rt II of the said Act relating to the
Security and Investigation Services Branch within the Post Office Depart-
ment, and

IN THE MATTER of a request by counsel for the unions for documents of the

Post Office Department .

APPEARANCE S

David W. Scott, Q.C. - Counsel for the Commissio n

Thomas A. McDougall . Q.C. - Counsel for The Canadian Union of
Postal Workers ;
Letter Carriers' Union of Canada ; The
Public Service Alliance of Canada ;
International Brotherhood of Electrical
Workers ; and The Canadian Labour
Congres s

Peter Mclnenly, Esq . - Counsel for the Post Office Departmen t

R U L I N G No . 2

On July 28th last, counsel for the unions sought production of docu-
ments from the Post Office Department at a public hearing of this Commis-
sion and for the purpose of expediency, it was suggested that the request for
production ought first to be communicated to counsel for the department
and ultimately . in the event of disagreement, to Commission counsel who
would make submission to this Commission as to production . Since there has
not been full agreement between counsel, the Commission is asked to make
the appropriate ruling as to whether or not an order should be considered
under section 8 of The Inquiries Act, R .S., c . 154 .

On August 11, 1980, counsel for the unions wrote to counsel for the
department, requesting the following documents :
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1 . AII training manuals for Security and Investigation Services officers,
including current and past manuals .

2 . All notes and documentation regarding training or instruction sessions for
Security and Investigation Services officers and, without limiting the general-
ity of the foregoing, the training sessions attended by Messrs . Bois and
Latrémouille .

3 . All cards setting out warnings given to Post Office employees suspected
of misconduct by Security and Investigation Services officers . (It is our
understanding that there is more than one version in use across the country .)

4 . All written instructions from Security and Investigation Services to Post
Office staff .

5 . "Lock box" regulations for Security and Investigation Services .

6. Any directives regarding offences committed, or allegedly committed, by
postal workers (both work-related and non-work-related) .

7 . All documents, directives, reports and correspondence regarding mail
openings or mail cover checks by the RCMP .

8 . All documents, directives, reports and correspondence regarding mail
openings or mail cover checks by Security and Investigation Services .

9. AII documents, directives, reports and correspondence regarding Security
and Investigation Services involvement in controlled delivery of mail .

10 . All written rules and procedures regarding security as set out in Order
Books or Information Books or various manuals referring to security .

11 . AII written information, including statistics, regarding losses from the
Ottawa Post Office .

12 . The contents of Mr . Clare's personal file with respect to Allen Steele .

13 . All documents and memoranda with respect to Allen Steele including
any documents prepared by Messrs . Latrémouille . Bois, Drapeau and Bois-
vert . In particular and without limiting the generality of the foregoing, the
recent report on the incident by Mr . Drapeau or other senior personnel within
Security and Investigation Services .

14. A list of the persons in the Legal Services Branch of the Post Office
Department at the time of the Steele incident .

15 . A list of the persons in the national headquarters and regional office of

Security and Investigation Services at the time of the Steele incident .
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16. Any organizational chart available of both the national headquarters and
regional office of Security and Investigation Services .
A

17 . All documents, directives, memoranda and correspondence regarding
the proposal of peace officer status for Security and Investigation Services
officers, including without limiting the generality of the foregoing, any memo-
randa or correspondence between Mr . Traynor and past or present members
of Security and Investigation Services .

On August 26th, the above request for production was enlarged upon
and the following is recorded in an exchange of correspondence :

18 . All documents, directives, reports and correspondence regarding closed
circuit television to be installed or installed for investigative purposes in post
offices throughout Canada .

19. All documentation regarding the dismissal of Mr . Raedler, former manag-
er of the Vancouver Post Office .

20 . All notes and documentation regarding training or instruction sessions
given in the Western Postal Region for Security and Investigation Services
officers .

21 . All documentation regarding suggested role for Security and Investiga-
tion Services under proposed Canada Post Corporation .

22 . All documents, directives, reports and correspondence regarding the
role of Security and Investigation Services in the CUPW strike of October,
1978 .

23. AII written instructions regarding the use of lie detectors in Security and
Investigation Services investigations . whether by Security and Investigation
Se,',ices directly or by police forces also involved in such investigations .

24. AII written instructions or directives to Security and Investigation Ser-
vices or other Post Office personnel regarding cooperation with Customs
officers .

25. Copy of report and supporting documentation from the Inquiry into
Vandalism in the Toronto Post Office, conducted by Mr. Hubling .

26. AII instructions and directives to Security and Investigation Services
personnel regarding the obtaining of security clearances for Post Office
personnel .

Filed with this Commission is a letter dated August 26, 1980, from
counsel for the department addressed to counsel for the unions, purporting
to deal with the request for production of items 1 to 17 : the following is
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extracted from that letter
. Each item relates to numbers drawn from the letter

of August 1 1th . Item 1 - I am advised that the only manual in existence is

that one entitled "Manual of Information for Investigators" which the Depart-
ment is prepared to make available to you in private hearing .

Item 2 - I am advised that the notes and documentation to which you
refer, it there be any, would be in the possession of the candi-

dates . I am enclosing herewith a list of the subjects dealt with

during the course of these sessions between 1973 and 1980 with

the exception of 1975 and 1978 for which, I am told, an outline

no longer exists . I understand
.

however, that courses were given

in those years and that the basic format and subject matter was

adhered to .

Item 3 - I am enclosing herewith a photocopy of the various warnings in
use across Canada as they have been made known to us .

Item 4 -
In the absence of more detail regarding to identification of
specific documents, the Department does not propose to consid-

er this item any further .

Item 5 - A copy of the Mail Receptacle Regulations is enclosed .

Item 6 - This item has already been produced to you as Appendix "C" to

Exhibit 15 .

Items 7, 8 & 9 - I
am advised that this material was originally compiled

and submitted to the McDonald Commission . To the

extent that the McDonald Commission is prepared to
make it available to you, your request should be direct-

ed to them .

Item 10 - In the absence of more detail regarding the identification of
specific documents, the Department does not propose to con-

sider this item any further .

Item 11 - I am enclosing herewith a copy of available information regard-

ing losses in and for the City of Ottawa .

Item 12 - I am advised that Mr . Clare has no personal file concerning Mr .

Steele .

Item 13 - It
is the position of the Department that all Security and

Investigation investigative files are confidential and will not be

produced to you . All reports prepared in respect of that matter

will similarly be withheld from production .
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Item 14 & 15 - The basis for these requests and their relevance to the
matters in issue has not been made known and produc-
tion will therefore be withheld .

Item 16 - Copies of the relevant organizational charts are enclosed .

Item 17 - Documentation prepared internally for consideration and study
by members of management will not be produced .

On the same day, counsel for the department purported to address
items 18 to 26, and the following paragraph is extracted for the record from

a letter of the same date :

"As with your previous request, efforts will be made to ascertain
the existence and location of such documentation following which
it will be considered and a decision taken on whether or not it will

be produced . To the extent that you feel that this might have
some bearing on your ability to develop a submission . I suggest

that you pursue whatever course of action you feel is necessary
and can be substantiated before the Commission and govern
yourself accordingly . "

On September 3rd, counsel were invited to make verbal submissions at
the conclusion of which this Commission was asked to rule upon the request

for production . Union counsel suggested that the Commission enforce its
ruling by the issue of a subpoena to compel full production or alternatively

most documents sought .

Counsel for the unions takes the position that many of the documents
requested from the department have already been fully canvassed at public

hearings and any confidentiality attaching to these documents can no longer

be said to preclude production . It is also suggested that documents pertain-

ing to Security and Investigation Services Branch ought to be fully explored

in order to enable full and adequate submission on behalf of parties having

status. Counsel concluded by suggesting that a subpoena should be issued,

compelling production either directly to counsel for the unions or alternatively
production to the Commission with the right to inspect and make further

submissions as to public release of any or all documents .

Counsel for the department has taken the view that no one has the right
to production of documents in the hands of the Commission or in the hands

of the department. In a written memorandum of law filed by counsel for the

department, the following arguments are canvassed :

1 . No one has the right of "discovery" of documents in the hands of the

Commission . Such persons may be given a full opportunity to make their

submissions, but to require disclosure of all documents and informatio n
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before the Commission in order to be able to meet every consideration that
may form the basis of the decision of the Commission, would be to usurp the
function of the Commission .

Johnson & Co. (Builders) Ltd. v . Minister of Health (1947) 2 All E .R .
395 .
Seafarers International Union of Canada v . CNR (1976) 2 F .C. 369 at
p.381 .

Advance Glass & Mirror Co. Ltd. v. Attorney General for Canada &
McGregor (1950) 1 D . L . R . 488 .
British Columbia Packers Ltd. et al. v . Smith (1961) O . R. 596,
602-603 .

2 . With the exception as noted, the Commission is under no duty to
disclose to any party, evidence, information and opinion which it proposes to
consider in coming to its decision . The Commission is a purely investigative
body acting administratively . Since it has no decision making power and its
report can in no way affect individual rights, there is no basis upon which any
such procedural obligation can be said to exist . Even a tribunal which is
under a duty to apply the rules of natural justice is not obliged to disclose all
documentation considered by it .

Advance Glass & Mirror Co . Ltd. v . Attorney General of Canada and
McGregor ( 1950) 1 D . L . R . 488 .
Nicholson v. Haldimand-Norfolk Regional Board of Police Commis-
sioners (1979) 1 S .C.R. 311 at p .327 quoting with approval Selvara-
jan v. Race Relations Board ( 1976) 1 All E . R . 13 at p. 19 .
The fundamental rule is that, if a person may be subjected to pains

or penalties or be exposed to prosecution or proceedings, or
deprived of remedies or redress, or in some such way adversefy
affected . . . he should be told the case made against him and be
afforded a fair oppo rtunity of answering it . The investigative body is.
however, master of its own procedure . It need not hold a hearing . It
can do everything in writing . It need not put eve ry detail of the case
against a man. Suffice it if the broad grounds are given . . . .
The decision of the Commission to hold hearings cannot create
rights in persons other than the Commission that they would not
otherwise have .
Seafarers (ante) at p .375.

3. Section 13 of the Inquiries Act gives a statutory right to be heard to
any person against whom a report alleging misconduct is to be made by the
Commission . It is only under this provision that anyone could asse rt any right
to disclosure, and then that right would be to disclosure only of the
substance of the case against the person to be accused of misconduct . If is
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1 1

i

not contemplated that any such report will be made by the Commission and
that, in any event, such a report would be preceded by the notice contem-
plated by that section . Even in cases where such a report was to be made, in
the absence of express statutory provision, the Commission would be
entitled to disclose to a party only such evidence as relates to the allegations
against him .

Advance Glass (ante) .
Canada Fishing Co. v. Smith (1962) 32 D.L .R . (2d) 641, at
pp.652-657 .
Johnson (ante), at p .404 .
British Columbia Packers Ltd. et al. v . Smith (ante )

4. The Commission is obliged to investigate and report to the Minister
on certain business of the Post Office Department . It has access in an
administrative capacity to files and documents belonging to the Post Office
Department . Disclosure to any person other than the Commission of such
documentation cannot be compelled . The Commission's obligation in this
case, and its power of disclosure, is limited to disclosure of information which
comes into existence for the purposes of any "quasi-lis" which arises under
the provisions of section 13 of the Inquiries Act . To do otherwise would
constitute an interference with private rights.

Local Government Board v . Arlidge (1915) A.C . 120, at p. 137 .
Johnson (ante), at pp.400-40 1 .
British Columbia Packers Ltd. et al. v . Smith (ante) .

Commission counsel takes the position that the Commission ought not
to issue a subpoena in blank to any party since the exercise of such power
would be tantamount to giving up the control of the inquiry, which in the
circumstances would be inappropriate . He further contends that the exercise
of the powers vested in this inquiry by virtue of section 8 (above referred to)
is one which should be exercised with caution and always a power to be
exercised in the interest of the Commission .

Commission counsel also expressed the view that some of the items

requested lack particularity and the parameters of the request are so wide as
to make it impossible to meet. With respect to that last comment, the
Commission notes that in many instances the lack of particularity of the
request is of the utmost concern and in at least one instance. if not more, is
impossible to meet .

Commission counsel is of the view, however, that in the interest of
fairness. some production could be compelled at in-camera hearings to

assist counsel for the unions in preparing his final arguments while other
documents might be made public forthwith upon production .
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Because of the abundance of jurisprudence in the areas of production~
with administrative tribunals and the total absence of any precedents dealin g
with commissions of inquiry, I am of the view that it would be useful to
canvass the state of the law before giving a ruling on the request of counsel
for the unions .

In Local Government Board v . Arlidge (1915) A .C. 120, Viscount Hal-

dane L .C. touched on the procedure to be followed by administrative boards

and the issue of disclosure . He stated at p .137 :

I incline to hold that the disadvantage in very many cases would
exceed the advantage of such disclosure . And i feel certain that if
it were laid down in Courts of law that such disclosure could be
compelled a serious impediment might be placed upon that
frankness which ought to obtain among a staff accustomed to
elaborately detailed and often most delicate and difficult tasks .
The very same argument would lead to the disclosure of the whole
file . It may contain, and frequently does contain, the views of
inspectors, secretaries. assistants and consultants of various
degrees of experience, many of whose opinions may differ but all
of which form the material for the ultimate decision. To set up any
rule that that decision must on demand, and as matter of right be
accompanied by a disclosure of what went before . so that it may
be weakened or strengthened or judged thereby . would be incon-
sistent . as I say, with efficiency . with practice, and with the true
theory of complete parliamentary responsibility for departmental
action . This is . in my opinion, implied as the kegitimate and proper
consequence of any department being vested by statute with
authority to make determinations.

He concluded at p. 138 :

"These views may be illustrated by the demand in the present
case . The respondent admits that a public local inquiry was held :
but he asks (1) to see as of right what report was made to the
department upon it, and (2) to be heard thereafter over again on
the whole case I think neither demand to be justified . And with
regard to the latter I would add that the very fact that the Act
expressly imposes publicity upon the local inquiry - for reasons .
in cases of sanitation and the public interest thereon, not far to
seek - by implication negatives anything of the kind in regard to
the numerous other steps taken in the working of an administra-
tive department . I entirely agree with Lord Summer in his view on
this head .

The words "natural justice" occur in arguments and sometimes in
judicial pronouncements in such cases My Lords . when a central
administrative board deals with an appeal from a local authority it
must do its best to act justly . and to reach just ends by tust
means If a statute prescribes the means it must employ them If it
is left without express gusdance it rrwst still act honestly and by
honest means In regard to these certain ways and methods of
judicial procedure may very likely be imitated and lawyer-kk e

214



methods may find especial favour from lawyers . But that the
judiciary should presume to impose its own methods on adminis-
trative or executive officers is a usurpation . And the assumption
that the methods of natural justice are ex necessitate those of
Courts of justice is wholly unfounded . This is expressly applicable
to steps of procedure or forms of pleading . In so far as the term
"natural justice" means that a result or process should be just, it
is a harmless though it may be a high-sounding expression ; in so
far as it attempts to reject the old jus naturale it is a confused and
unwarranted transfer into the ethical sphere of a term employed
for other distinctions ; and, in so far as it is resorted to for other
purposes, it is vacuous ."

In Re The Imperial Tobacco Co . Ltd. et al. and McGregor (1939) OR .
213, the issue before the Ontario High Court of Justice was whether
"certiorari" lies to quash a report made under The Combines Investigation
Act . Hogg, J . refused to give the relief sought but made the following
comments on administrative tribunals at p .219:

"The question whether the investigation made by the Commis-
sioner into the a ffairs of the applicant companies is a judicial
proceeding or not, and whether the repo rt of the Commissioner
could or does affect the rights of the said companies is , because
of the judgments of the Judicial Committee in the above men-
tioned appeals, not open to consideration .

The investigation is an administrative and not a judicial proceed-
ing . It is conducted for the purpose of obtaining information
which, with the conclusions of the Commissioner based upon
such information, are submitted to the Minister of Labour . No
rights of the persons whose business activities have been investi-
gated are determined or affected by the report itself, and some
further action outside of, and apart from, the report is required
before such rights are affected .

The principle has been firmly established by the judgments in
several outstanding cases in the Courts in England and in the
Judicial Committee, that cert iorari will not be granted in respect to
proceedings that are not judicial in their nature and the result of
which does not determine or affect the rights of the subject of
such proceedings . "

In B. Johnson & Co. (Builders) Ltd. v. Minister of Health (1972) 2 All E .R .
395, the English Court of Appeal dealt with the disclosure of information and
the duty to act fairly . Again, while the decision does not deal with commis-
sions of inquiry, the principle established by the court makes it clear that a

minister has no obligation to make available any material upon which he
relied prior to making a decision under the Housing Act . Greene, M .R., at
p.400 stated :

"On the assumption, for instance, that the respondents are wrong
in their contention, and that there was no obligation to disclose
these documents . I can well understand some people might say :
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'Well, unless there was some other objection, the Minister ought,
in fairness, to have let these people know what he had got in his
file on this particular topic .' If the Crown is right and the respond-
ents are wrong, the statement that in fairness he ought to have
disclosed that information means nothing more than that, as a
Minister is expected to act fairly, he might have been expected to
do it . It would not mean that his failure to do it amounted to a
breach by him of any duty imposed on him by law which could be
discussed and enforced in the courts. On the other hand, it the
expression "bound to act fairly" is used in strict reference to his
semi-judicial function, it then bears a totally different meaning . It
then means, not that a Minister must be expected under his
general duty to act fairly, but that, if he does not act fairly. he
breaks a rule laid down by the courts for the behaviour of a
quasi-judicial officer . Therefore, it is important . in my opinion, if
that phrase is used, to be quite sure in which of those two senses
it is being used . "

One of the most often quoted decisions with respect to the power to
release evidence is British Columbia Packers Ltd et al. v . Smith, MacDonald
and A ttorney-General of Canada ( 196 1) 0. R . 596, a decision of Parker, J . of
the Ontario High Court of Justice again dealing with The Combines Investiga-
tion Act (Canada) .

The similarity between certain provisions of The Combines investigation
Act and a specific section of the Inquiries Act makes part of this decision
highly probative . Parker, J ., at p.601 stated :

"Since the statute sets out in detail what must be done with
documents and what is to be given to the persons against whom
an allegation is made . it is necessary to decide if the Commission
has power to act in a manner other than the statute directs . If the
Restrictive Trade Practices Commission is a purely administrative
body. then its powers are to be found solely in the statute which
created it . "

Parker, J . concluded at p.605 :

"Even though s . 190) gives the Commission power to review all
the evidence and material secured by the Director . there does not
appear to be anything in the statute which authorizes the Director
or the Chairman to disclose information secured in the course of a
private inquiry . or to give confidential documents Wonging to one
person to other persons opposed in interest . before a report is
made to the Minister of Justice or any charges are laid . Following
the law I have just referred to . I feel the Court may property lean in
favour of an interpretation that leaves private rights undisturbed -

A decision canvassed in B.C. Packers (above referred to) is Advance
3/ass & Mirror Co. Ltd. v. A ttorney General of Canada and McGregor ( 1950)
1 D . L . R . 488 . Parker, J . in B . C . Packers al p. 603 quotes MacKay in Advance
31ass & Mirror in the followina terms :

21(



"MacKay in Advance Glass & Mirror Co . et al . v . A .-G . Can . &

McGregor (1950) 1 D. L . R . 488, (1949) O . W . N . 451, 12 C . P . R . 94 .
In that case certain parties wanted to look at the evidence and all
the exhibits and the Commissioner took the position that they
were not entitled to them. At pp .491-2 D .L .R ., pp .453-4 O.W.N .,

pp .97-8 C .P .R ., Mr. Justice MacKay said this :

'It is conceded that the tribunal is an administrative one . It is not
contended that the Crown acted unfairly or partially in the prem-

ises. It is not contended that the statute is ultra vires - it is
clearly intra vires . Being a statutory authority, even if it were
unwisely drastic it must be respected by the Courts.

I have examined with care all the cases cited by counsel and have
read many others .

Under the statute the procedure adopted by the Commissioner is
in my opinion final and not reviewable in legal proceedings . . . It is
clear that the applicants received reasonable notice of the
charges of misconduct alleged against them . The point in issue is
whether or not they were allowed "full opportunity to be heard" .
In the interpretation of statutes there are fundamental rules, one
of which is that the language must be read in its ordinary sense
unless that leads to an absurdity . I find myself in difficulty in
attempting to interpret the word "heard" in s . 13 of the Inquiries

Act as synonymous with the word "hearing" . I must construe
"opportunity to be heard" as meaning an opportunity to be
present and to make such statements referable to the charge and
notice as the applicants see fit .

There is an other aspect of interpretation : What is the significance
of the word "full"? Counsel for the applicants contended that "full
opportunity" must include the right to see and examine all the
witnesses. It is not for me to express an opinion as to the justice
or otherwise of that contention ; I am of the opinion that the
statute does not warrant so wide an interpretation ." '

The Supreme Court of Canada in Canada Fishing Co . v. Smith (1962) 32

D.L .R. (2d) 641, favourably quoted from B.C . Packers v. Smith (above) and

Locke J . at p.652 said :

"The disposition to be made of this matter depends, in my
opinion, upon the interpretation which should be placed upon the
language of s-s .(1)(b) of s .18 . in so far as it related to a person
against whom an allegation is made by the director . The state-

ment of evidence to be submitted to the Commission must, of
necessity, be the evidence and the documents relating to all of the
allegations made . But where, as in this case, there are allegations
of conduct contrary to the statute against four of the companies,
in respect of arrangements said to have been made inter se in
relation to the salmon fishery with which Stevens and the other
Union officials are not concerned, and allegations of such conduct
against Rigby, Stevens, Gordon and Parkin in relation to the trawl
fishery with which none of the appellants are concerned, it is
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intended that nonetheless all the evidence taken on all the in-
quiries made and the relevant documents are to be supplied to
persons other than those against whom the allegations are made?

The cardinal rule for the construction of Acts of Parliament is that
they should be construed according to the intention of the Parlia-
ment which passed them . Section 15 of the Interpretation Act,
R .S.C . 1952, c .158, which applies to this Act declares that every
Act shall be deemed remedial and shall accordingly receive such
fair, large and liberal construction and interpretation as will best
ensure the attainment of the object of the Act, according to its
true intent, meaning and spirit .

Subsection (1)(b) is to be read together with s-ss .(2) and (4) of
s .18 which makes the purpose of the requirement perfectly clear,
that being to enable such person to advance before the Commis-
sion, at the hearing to be held, such arguments as he may be
advised against the allegations made against him ."

He further added at p .654 :

"The appellants are, however, in my opinion, entitled to a declara-
tion that upon the true construction of s .18 of The Combines
Investigation Act the director, and in this case, the Commission
are required to furnish to each person against whom an allegation
is made in the statement of evidence a copy of the evidence taken
at the instance of the director, only in so far as such evidence
relates to the allegations made against such person, and copies of
only such of the documents taken from the possession of the
appellant companies as are relevant to the allegations made
against him . To this extent, I would allow the appeals . "

Again I note the similarity between certain provisions of The Combines
Investigation Act and section 13 of the Inquiries Act with respect to notice to
persons whose conduct may be the subject of adverse comments . In

Seafarers International Union of Canada v . CNR (1976) 2 F .C. 369, the

principle of national justice was discussed by the Federal Court of Canada
and I note particularly the passage by Pratte, J . at p .375 :

"The purpose of the investigation made by the Commission is not
merely to enable it to rule on the validity of the various arguments
raised by the objectors in support of their objection: the duty of
the Commission is to form an opinion on the effects of the
proposed acquisition . If the Commission decides, under section
27(4)(a) to hold a public hearing, that hearing is nothing more
than a part of the Commission's investigation . The decision to
hold a public hearing does not have the effect of transforming the
Commission's investigation into an adversary contest . I fail to see
how the decision of the Commission to hold a public hearing
could create, in favour of the objectors, rights that they would not
otherwise have . The rights of an objector cannot vary according
to the decision of the Commission to hold or not to hold a public
hearing . "
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The most recent decision of interest to the issue before me is Nicholson
v. Haldimand-Norfolk Regional Board of Police Commission (1979) 1 S.C .R .
311, which deals with the issue of natural justice and administrative tribunals .
The Chief Justice of Canada, in dealing with The Police Act, underscored the
necessity for a person whose duties are terminated to be given an opportu-
nity to respond . The scope of the decision in that regard has but peripheral
application to the request made and the notion that persons should be
treated fairly and not arbitrarily is not only one which I endorse but one
which, in my opinion, has prevailed throughout this inquiry .

The Inquiries Act, as already set out, is silent as to both access to
information and production of documents to interested parties . While section
7 gives wide powers to commissioners and full access, it does not contem-
plate the power to enlarge upon this access to include third parties . It could
be contended primarily that the powers contemplated by section 7 can only
be exercised in a limited context for the benefit of the Commission since
nothing under Part 11 even compels the Commission to hold public hearings .

It is only the provisions of section 13 of the Act which provide insight as
to the issue of notice and that section does not deal with disclosure . While it
could safely be assumed that in the proper exercise of its discretion a
commission proceeding under section 13 would provide disclosure, the
section is silent on that point and the matter may even be discretionary .

The work of a commission of inquiry is purely administrative and not in
any way quasi-judicial . See Celovsky et al and Newcombe, Federal Court of
Canada, February 12, 1980, per Cattanach, J .

Reid and David on Administrative Law Practice go so far as to contend
that the rules of natural justice may not apply to the procedure of such a
commission. The authors even advance the suggestion that public hearings
are not necessary and that the tribunal is the sole master of its procedure as
appears to it to be just and convenient in the circumstances of the case
before it . The tribunal may even limit cross-examination of any or all parties .
See St. John v . Fraser (1935) S.C.R. 441 at 453, where the Supreme Court
expressed the view that no such right exists at Common Law . When the
request is for the production of documents as in the present application, the
law jealously guards the discretion of inquiry tribunals . In Pergamon Press
Ltd. (1971) 1 Ch. 388 at 400, Lord Denning, M .R. said :

" . . . - . but the directors of the company want more . They want to
see the transcripts of the witnesses who speak adversely of them,
and to see any documents which may be used against them .
They, or some of them, even claim to cross-examine the
witnesses .-
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He continued at the same page:

"This sort of thing should be left to the discretion of the inspec-
tors. They must be masters of their own procedure . They should
be subject to no rules save this : they must be fair . This being
done, they should make their report with courage and frankness,
keeping nothing back . The public interest demands it . "

Buckley, L .J . said at p .407 :

"What disclosure will be necessary for this purpose must depend
upon the circumstances of the particular case . It may not, and I
think often would not, in an ordinary case involve disclosing the
identity of witnesses or the disclosure of transcripts . It certainly
would not normally involve offering an opportunity to cross-exam-
ine any other witnesses, and, indeed, it seems that inspectors
could not compel a witness to submit to cross-examination .
Whether it would involve confronting the director or officer con-
cerned with any documentary evidence would depend on the
circumstances of the case . Until an inspector has reached a stage
at which he thinks that he will, or, at least, may have to report
adversely on a director or officer, it will be premature for him to
decide what, if anything, he should do to give the director or
officer a fair chance of explaining the matter .

The appellants in the present case were, I think, quite unjustified
in their attempt to obtain undertakings or assurances from the
inspectors about the way in which they would conduct the inquiry
at its outset . The right of any of them to any information about the
course of the investigation is dependent upon the inspectors
being disposed to criticise them in their report, and in this event
the nature of the protection to which any of them will be entitled
as a matter of fairness will depend upon the nature of the possible
adverse comment and of the evidence relating to it which the
inspectors have received .

These are matters which I think rest in the discretion of the
inspectors, a discretion which they must exercise with due regard
for fair treatment of anyone likely to be adversely affected by their
report . The inspectors in the present case, in my judgment, have
adopted an entirely correct attitude.

I agree that the appeal should be dismissed ."

As set out in the first ruling of this Commission, I have tried to conduct
as much of the Commission's business as possible in a public form, confident
that such openess can only serve to enlighten the Commission as to its
mandate . I have allowed full cross-examination of all witnesses . Such an
approach, however, ought not to suggest that the parameters of exploration
should be without limit . An order for production at large by one party or
another would be tantamount to "full discovery" or as paraphrased by
counsel for the department "an expedition at large into the affairs of th e
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department" . Furthermore, I am of the view that the failure to particularize
some of the requests for access, seriously hampers the effectiveness of the

demands .

It is in that light that I now wish to approach the items requested and

rule on each . For the purpose of convenience, I have used the numbers

allocated by counsel for the unions.

After careful consideration, I am of the view that items 1,2, 3, 5, 6, 7, 8,
9, 11, 12 and 16 have been satisfactorily met by the department and these
documents will be available to union counsel in the form in which they have

been filed .

Items 4 and 10, in my view, suffer from a lack of particulars and I will not

order production of these items for purpose of submissions . If these two

items are identified more precisely, future consideration may be given for
disclosure in one form or another prior to final arguments . I am still confident

that counsel may agree with each other without the necessity of further
intervention by the Commission .

It was suggested that until production, documents cannot be identified,
but I reject such argument as frivolous . Surely, after several weeks of

hearings, these documents have been identified and any contention to the
contrary is not entirely serious .

Item 13 - The request for documents pertaining to one Allen Steele

and the subsequent Post Office investigation into the conduct of the two
investigators gives rise to a number of concerns . First, such investigation is

classified as confidential and could not be produced without this Commis-
sion's unilateral declassification. A further concern emanates from the fact
that union counsel suggested at the beginning of hearings that the Steele
issue may possibly be the subject of civil litigation and the production ought

not to serve as discovery for civil proceedings. Last but not least of my

concerns is the private rights of individuals affected by the existence of such
a report . If the rights of individuals are to be protected, how serious is such
protection should the Commission allow public disclosure of a confidential
report which may adversely affect any persons named therein? Once pro-
duced, section 13 of the Inquiries Act could be brought into play and
possibly notice served upon the parties affected . Could it not also be

suggested that the request to produce, assuming all other arguments are
overcome, should be subject to comments by counsel on behalf of the
persons named in the report? For these various reasons, I am not of the view
that the documents requested under item 13 can or should be produced .
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Items 14 & 15 - The relevance of this request and its availabilit ; is

such that I would ask and direct that the request for items 14 and 15 be

complied with immediately .

Item 17 - The request for documents regarding the proposal of peace
officer status for Security and Investigation officers is one which involves
internal memoranda for purpose of briefing the Postmaster General . Argu-

ments either in favour of or opposing the peace officer status may have been

explored . Because these documents involve advice given by public servants

to a minister of the Crown, I am of the view that an order of production
should not be made since a privilege of the Crown could be asserted, and I

do not propose to compel production . I am further of the view that the

Deputy Postmaster General, having chosen to appear before this Commis-
sion, may have the opportunity to express his views, and counsel for the
unions will then have the opportunity to elicit the details sought for purpose
of making adequate recommendations and arguments to the Commission on

this issue .

Item 18 - The request is far too general and vague for production to be

compelled . In the spirit of fairness, however, the Commission would be
prepared to request production of any study, if such exists, of the impact of
closed circuit television upon the morale of employees . It such study does

not exist, counsel for the department may file an affidavit on behalf of the
department so indicating and the request will have been satisfied .

Item 19 - I am of the view that production of documentation regarding

the dismissal of Mr . Raedler is an unwarranted intrusion upon the private
rights of a former employee and cannot be ordered without the express

consent of Mr . Raedler . In any event, I am of the view that the issues

surrounding the dismissal of Mr . Raedler were fully canvassed in Vancouver

and further public discussion of this file is not necessary .

Item 20 - A large amount of material has already been filed with the
Commission regarding training or instruction sessions given in the Western
Postal Region and these are now available for inspection of counsel for the

unions. That demand, in my view . has been met .

Item 21 - The proposed Canada Post Corporation Bill does not sug-
gest any role for members of Security and Investigation Branch and accord-

ingly. the request under this item is not entirely relevant . I am, however . of

the view that should a policy have been developed within the department . it

should be brought to the attention of the Commission and the absence o f
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such a policy could be reflected in an affidavit filed with the Commission . If a
policy document is filed, the Commission shall examine same to determine
whether or not a claim of Crown privilege can be made .

Item 22 - Assuming that there is in existence a definite policy state-
ment, I would suggest that it be produced for examination by this Commis-
sion . If there is no such direct policy statement dealing with the CUPW strike
of October, 1978, the absence of same could be reflected in an affidavit filed
with the Commission . Should a policy statement be filed, the Commission
reserves its right to examine it before considering its release, in order to
determine whether it is in the interest of the parties involved to compel
disclosure, having due regard to Crown privilege .

Item 23 - Any instruction to Security and Investigation personnel deal-
ing with lie detectors has already been alluded to and released through the
Information Manual for Postal Inspectors Investigators Manual . I am further of
the view that the Commission does not have the power to compel outside
police agencies to disclose any policy or instruction to a commission of
inquiry struck under Part II of the Act .

Item 24 - If a policy statement exists regarding cooperation with Cus-
toms officers, it ought to be delivered to the Commission for its examination ;
the absence of such a policy statement should also be the subject of an
affidavit . The Commission again wishes to underline that if a policy statement

exists and is produced, it will not be released without the fullest of consider-
ation and with due regard to its classification .

Item 25 - The report of the Inquiry into Vandalism conducted by Mr .
Hubling under the provisions of section 48 of the Post Office Act is a

privileged document now in the hands of the minister and the Commission
does not see fit to order its release .

Item 26 - Having regard to the classification, or instructions and direc-
tives to Security and Investigation personnel as to security clearances to
Post Office employees, the issue has already been fully canvassed and
accordingly, instructions are already part and parcel of the record . In the
spirit of fairness, however, policy statements and directives should be filed

with the Commission for its perusal and examination and eventual release . if
the Commission sees fit .

In my first ruling, I have alluded to a large number of steps taken by this
Commission to give broad access to information and witnesses and that in
the absence of any constraints, legislative or otherwise, directing the Com-
mission to do so. I need not reiterate that the above steps were taken strictl y
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in the concept of fairness and it is only in light of the first ruling that the
refusal of the Commission in the present ruling to give broader access and
relief with respect to certain items should be viewed .

Dated at Ottawa, this 10th day of October, 1980.

René J . Marin
Commissioner

f ;
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