Section VI

The Control of Availability

INTRODUCTION

We are concerned here with the legal controls on the production and
distribution of psychotropic drugs for legal and illegal purposes. In a subse-
quent section we consider legal controls with respect to the user of such
drugs, including use of the law to punish the unauthorized possession of
drugs for purposes other than distribution. Many regard the offence of simple
possession as an aspect of the control of availability and may well consider
the distinction between control of availability and control of the user an
artificial one. In recent years, however, there has been an increasing disposi-
tion among those concerned with the problem of non-medical drug use to
draw a distinction, for policy purposes, between distribution and use. While
it is emphasized that supply and demand are closely related, and both must
be successfully dealt with if therc is to be an cffective effort to deal with
the problem of non-medical drug use, there has been increasing recognition
that a different public policy may be appropriate with respect to the user,
particularly the drug-dependent person, than that which is appropriate for
the trafficker. This rccognition is reflected in the provisions of international
conventions offering the possibility of non-punitive alternatives to punish-
ment, albeit of a compulsory nature, for purposes of treatment, education and
rchabilitation of drug “abusers”. For this reason it is felt to be convenient
to analysc the legal controls of availability and the user in separate sections.

Canadian drug control policy operates within a framework of interna-
tional policy. That policy is expressed to some extent in the form of interna-
tional agrcements, but it is also a matter of on-going cooperation between
governmental agencics. There is an international community of opinion on
drug control problems that influcnces national policies. This follows incvi-
tably from the fact that both legitimate trade and the illicit traffic in drugs
arc international in scope, and the policics of one country can have conse-
quences for other countries. It is very difficult, if not impossible, for one
country to pursuc an cffective control policy without cooperation from
other countrics. This is because of the widely dispersed sources of production
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Part Two Legal Controls

in the world, the great variety of routes of distribution, and the relatively
porous nature of customs frontiers.

The non-medical use of drugs in various forms which give rise to social
concern is a world-wide phenomenon. The relative importance of different
kinds of drug use—the predominant drugs involved, the extent and patterns
of use, the social and economic context of use—vary from one country to
another, but the problem cannot be confined within national boundaries.
The drugs used in one country often originate in other countries. Drug users
travel from one country to another, influencing the spread of use where
they go. Thus we have world-wide production and distribution of drugs
being used for non-medical purposes and a great deal of mobility in drug-
using populations. The problem can only be effectively grappled with on an
international scale by cooperation between nations.

Countries which refuse to cooperate in the suppression of illicit pro-
duction of harmful drugs within their borders can make it virtually im-
possible for other countrics to prevent the creation of a large illegal source
of supply within their own territories. Countries in which there is a large
overproduction of drugs for medical purposes can be a source of diversion
of drugs to non-medical purposes in other countries. Countries which refuse
to cooperate in law enforcement can be a means by which drug offenders
may escape effective control. It is thercfore appropriate that we begin with
consideration of the international control system.

INTERNATIONAL CONTROL POLICY

INTERNATIONAL DRUG CONTROL AGENCIES

The Economic and Social Council of the United Nations has the general
responsibility for developing and supcrvising the administration of interna-
tional drug control policy. From time to time it reccives directives or re-
quests for policy development from the General Assembly, and its decisions
and recommendations arc subject to approval by the latter. Four agencics
play an important role in assisting it to discharge its responsibility: the Com-
mission on Narcotic Drugs; the World Health Organization; the Interna-
tional Narcotics Control Board; and the Narcotics Division of the Sccretariat
of the United Nations (referred to in practice as the Division of Narcotic
Drugs).

The Commission on Narcotic Drugs makes policy recommendations
to the Council, the Sccretary General and governments. It submits reports
and draft resolutions for adoption by the Council and makes decisions for
its own guidance or action, or as suggestions for action by governments.
Onc of the most important functions of the Commission has been the de-
velopment and supervision of the international agreements for drug control,
in particular the Single Convention on Narcotic Drugs, 1961,' and the Con-
vention on Psychotropic Substances, 1971.2 The membership of the Commis-
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sion consists of thirty states chosen from among those which are important
in the production or manufacture of drugs and those in which drug dependency
or the illicit traffic in drugs constitutes an important problem. Canada has
been a member of the Commission from the beginning.

The World Health Organization (WHO) is required by the international
conventions to provide the Commission on Narcotic Drugs with an assessment
of drugs from a medical and scientific point of view and with recommendations
as to the appropriate control measures, if any, to be adopted with respect
to a particular drug. These technical findings and recommendations of the
WHO are developed by its Expert Committee on Drug Dependence. From
time to time this committee and others appointed by the WHO for special
purposes publish reports on matters of concern in the drug control field.

Under the Single Convention, the International Narcotics Control Board
(INCB) supervises the administration of the system of annual estimates of
drug requirements for medical and scientific purposes and the annual sta-
tistical returns of quantities acquired and consumed. The Board’s function
is to keep a watch on the quantities of drugs in circulation for approved pur-
poses, to survey the effectiveness of international efforts to suppress the
illicit traffic, and to note, and attempt to remedy, any failure of a member
state to comply with the control provisions of the Convention. Where the
Board has reason to believe that the aims of the Convention are being
seriously endangered by reason of the failure of a country to carry out its
provisions, or that a country is in danger of becoming an important area for
illicit production, distribution or use, it is empowered to investigate and call
upon the government concerned to adopt remedial measures. If the govern-
ment concerned fails to cooperate the Board may report with recommenda-
tions to the Council, the Commission and the General Assembly. If neces-
sary, the Board may recommend an embargo on distribution to and from the
country concerned. The Board has similar functions and powers under the
Convention on Psychotropic Substances, 1971, although there are some
important differences in the extent of the control measures under the two
conventions.

The Division of Narcotic Drugs is a section of the United Nations sccre-
tariat which assists the other agencics in the preparation and implementation
of control policy. It prepares documentation and carrics out a variety of other
functions of an investigative, informational and advisory nature.

THE REQUIREMENTS OF THE INTERNATIONAL AGREEMENTS

The Single Convention on Narcotic Drugs, 1961, to which Canada is
a party, applics to the opiate narcotics, including opium, heroin, morphine,
codcine, pethidine (meperidine) and methadone, to cocaine, and to cannabis
and cannabis resin (that is, marijuana and hashish), and to extracts and
tincturc of cannabis. It does not apply to THC, which is governed by the
Convention on Psychotropic Substances, 1971.
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Part Two Legal Controls

The general object of the Single Convention is to restrict the drugs
covered by it to medical and scientific purposes. In its preamble the Con-
vention observes that “the medical use of narcotic drugs continues to be
indispensable for the relief of pain and suffering and that adequate provision
must be made to ensure the availability of narcotic drugs for such purposes”,
but that at the same time “addiction to narcotic drugs constitutes a serious
evil for the individual and is fraught with social and economic danger to
mankind”,

To meet the two objectives of a controlled use of these drugs for
medical and scientific purposes and the suppression of their use for other
purposes, the Convention calls for a general system of controls to be adopted
by the member states. The essential purpose of these controls is to assure
that the production of narcotics is limited to the reasonable requirements
of the member states for medical and scientific purposes and that there is
no leakage from the legal supply required for such purposes to an illicit
market. .

The controls include a requircment of licence for manufacture, import,
export, and internal distribution, and a requirement of medical prescription
for the supply of drugs to individuals. They also require that those involved
-in manufacture and distribution keep records of their transactions which can
be verified by government authorities. -

As indicated above, the system calls for annual cstimates of the re-
quirements of drugs for approved purposes. The Intcrnational Narcotics Con-
trol Board may fix the estimates for any party who fails to supply them.
Parties arc required to remain within their estimates, and their performance
in this Tegard is verified by annual reports of quantities acquired and con-
sumed. Amendments to the Single Convention adopted in March 19723 have
strengthened the controls over the cultivation of the opium poppy and the
production of opium for legitimate purposes. ~

The drugs covered by the Single Convention arc listed in four sched-
ules. The principal one is Schedule I, which contains the major natural and
synthetic opiate narcotics, cocaine and cannabis. Schedules II and II1, which
include certain of the less potent natural and synthetic opiate narcotics
such as codeine and propoxyphene, arc subject to somewhat less severe con-
trol regimes. Schedule 1V contains drugs which are also included in Schedule
I, such as cannabis and heroin, but with respect to which the partics arc in-
vited to adopt stricter measures, and in particular to restrict their use to
research of a medical or scicntific nature. In response to a recommendation
by the World Health Organization, which was approved by the Commission
on Narcotic Drugs in 1954, most states agreed to prohibit the manufacture
and importation of heroin for medical purposes. The Canadian decision not
to license the manufacture and importation of heroin went into cffect on
January 1, 1955.* Only a few partics to the Single Convention, including
Great Britain, permit the usc of heroin for medical purposcs.

* Debates, House of Commons, Canada, June 1, 1954, p. 5313,
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Drugs may be added to a schedule, removed from the Convention, or
transferred from one schedule to another by the Commission on Narcotic
Drugs, acting on the recommendations of the World Health Organization.
The decisions of the Commission are subject to review by the Economic
and Social Council at the request of any party.

The Expert Committee on Drug Dependence of the World Health
Organization, in a series of annual reports, has attempted from time to time
to throw light on the principles which govern its recommendations concern-
ing control measures. In its Sixteenth Report the Expert Committee adopted
a definition of “drug abuse” as, “Persistent or sporadic excessive drug use
inconsistent with or unrelated to acceptable medical practice”, and it defined
“drug dependence” as “A state, psychic and sometimes also physical, result-
ing from the interaction between a living organism and a drug, characterized
by behavioural and other responses that always include a compulsion to
take the drug on a continuous or periodic basis in order to experience its
psychic effects, and sometimes to avoid the discomfort of its absence”.t
In the same report the Committee indicated the following criteria for the
decision as to whether a drug should be subject to control:

There are two main conditions, at lcast one of which must exist for a
drug to be considered in need of control:

(1) The drug is known to be abused other than sporadically or in
a local area and the effects of its abuse extend beyond the drug taker;
in addition, its mode of spread involves communication between existing
and potential drug takers, and an illicit traffic in it is developing;

(2) Itis planned to use the drug in medicine and experimental data
show that there is a significant psychic or physical dependence liability;
the drug is commercially available or may become so.

If ncither of these conditions is fulfilled, there is no need for an agent
to come under consideration for contrpl. [P. 11.]

The Single Convention requires the parties to it to make the following
acts which have a bearing on availability punishable offences, when carried
out intentionally and contrary to the provisions of the Convention: cultiva-
tion, production, manufacture, cxtraction, preparation, possession, offering,
offering for sale, distribution, purchase, sale, delivery on any terms whatso-
cver, brokerage, dispatch, dispatch in transit, transport, importation and
cxportation. “Scrious offences™ arc to be liable to “adequate punishment
particularly by imprisonment or other penaltics of deprivation of liberty”.®

The Convention on Psychotropic Substances, 1971, applics to drugs
not covered by the Single Convention. They are listed in four schedules.
Schedule I contains the hallucinogens: DET, DMHP, DMT, LSD, mescaline,
parahexyl (Pyrahexyl or Synhexyl), psilocine (psilocin or psilotsin), psilo-
cybine (psilocybin), STP (DOM), and THC and all its isomers. Schedule
II contains amphctamines and certain drugs with amphetamine-like action:
amphctamine, dexamphetamine (dextroamphetamine), methamphetamine,
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methylphenidate, and phenmetrazine. It also contains phencyclidine (PCP)
which is not a stimulant and has no medical use in humans. It was originally
introduced as an anesthetic and is now used only in veterinary medicine. PCP
is commonly combined with LSD and is often represented as mescaline or
THC on the illicit market in Canada. Pharmacologically this drug would be
more appropriately included in Schedule I. Schedule III includes the short-
acting barbiturates: amobarbital, cyclobarbital, pentobarbital, and secobar-
bital. It also includes glutethimide, which is a widely prescribed hypnotic.
Schedule IV contains long-acting barbiturates, non-barbiturate sedative-
hypnotics, minor tranquilizers and stimulant-anorectics: amfepramone (di-
ethylpropion), barbital, ethchlorvynol, ethinamate, meprobamate, methaqua-
lone, methylphenobarbital, methyprylon, phenobarbital, pipradrol and SPA. It
is to be noted that Schedule IV does not- include chlordiazepoxide (Lib-
rium®) and diazepam (Valium®), the two most widely used minor. tran-
quilizers. These drugs were originally included in the draft protocol but were
withdrawn over the strong objections of several states.

A psychotropic substance shall be considered for control under one of
these schedules of the Convention if, in the opinion of the World Health
Organization, it has the following attributes:

(a) that the substance has the capacity to produce
(i) (1) a state of dependence, and
(2) central nervous system stimulation or depression, resulting
in hallucinations or disturbances in motor function or
thinking or behaviour or preception or mood, or

(ii) similar abuse and similar ill cffects as a substance in Schedule I,
11, III or 1V, and

(b) that there is sufficient evidence that the substance is being or is
likely to be abused so as to constitute a public health and social
problem warranting the placing of the substance under international
control . ...* :

If the World Health Organization makes a finding to this effect, it is
required to communicate to thc Commission “an assessment of the sub-
stance, including the extent or likelihood of abuse, the degree of scriousness
of the public health and social problem and the degree of uscfulness of
the substance in medical therapy, together with recommendations on control
measures, if any, that would be appropriate in the light of its assessment”,

Whereas under the Single Convention the Commission on Narcotic
Drugs must cither accept or reject the WHO recommendation as to appro-
priate control measures, under the Convention on Psychotropic Substances
the Commission is frecc to adopt control mecasures different from those
recommended by the WHO. On this point, the Convention provides:

The Commission, taking into account the communication from the
World Health Organization, whosc assessments shall be determinative as to
medical and scientific matters, and bearing in mind the cconomic, social, legal,
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administrative and other factors it may consider relevant, may add the sub-
stance to Schedule I, II, III or IV. The Commission may seek further infor-

mation from the World Health Organization or from other appropriate
sources.’

In the case of a substance which is already included in one of the
schedules, the Commission may decide, on the basis of the World Health
Organization’s opinion and the other factors indicated above, to transfer the
substance from one schedule to another or to delete it from the schedules
altogether. : ‘

As in the case of the Single Convention, decisions of the Commission
on Narcotic Drugs with respect to the scheduling of drugs under the Con-
vention on Psychotropic Substances are subject to review by the Economic
and Social Council. There is also provision for relieving a party of certain
obligations created by a decision of the Commission if it is unable to fulfil
them. In such a case the party must, however, apply certain minimum
controls.

The kinds of control contemplated by the Convention on Psychotropic
Substances are similar to those under the Single Convention: licensing of
manufacturc and distribution, import and export permits, prescription,
record-keeping, safeguards against theft or other diversion, inspection, and
annual rcturns. An important difference between the two conventions is that
the Convention on Psychotropic Substances does not require annual estimates
of drug requirements.

The extent to which the various kinds of control are required under the
Convention on Psychotropic Substances varies as between the different
schedules. The strictest control measures are reserved for the hallucinogens
in Schedule I. The partics arc required to “prohibit all use™ of such sub-
stances “‘except for scientific and very limited medical purposes by duly
authorized persons, in medical or scientific establishments which are directly
under the control of their Governments or specifically approved by them”.8
The Convention requires especially strict controls on their manufacture, dis-
tribution and possession for such purposes.

The partics arc required to limit the manufacture, distribution and use
of the drugs in Schedules II, III and IV to medical and scientific purposes.
The drugs in these schedules, unlike those in Schedule 1, are to be generally
available for medical purposes, but in most cases subject to prescription.
Their manufacture, import, cxport and other distribution are to be under
licence or other similar control mecasures. The import and cxport of sub-
stances in Schedule I are to be carried out by governmental agency. In addi-
tion, there must be with respect to the drugs in Schedules I and 11 a prior
cxchange of authorizations between the governments of both the cxporting
and importing countrics. This requircment is cssentially the same as that
provided by the Single Convention and is stricter than that required for the
substances in S¢hedule I11. It is sufficient, with respect to the latter, for the
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government of the exporting country to send the authorities of the importing
country a copy of the exporter’s declaration within ninety days of the ship-
ment. There is no special requirement for the import and export of the drugs
in Schedule 1V. A party to the Convention may, however, notify all other

Tespect to importation was one of the chief concerns behind the development
of the Convention on Psychotropic Substances.

The Convention requires that records be kept by manufacturers,
importers, exporters and wholesale distributors of drugs acquired, held in
stock and disposed of by them. In the case of drugs in Schedule II (primarily
amphetamines and drugs with amphetamine-like action), detailed ‘records

factured, exported and imported.

The parties are required to furnish to the International Narcotics Control
Board annual reports of quantities manufactured, exported, imported and
held in stock by manufacturers, in the case of substances in Schedules I and

The parties are further required to maintain a system of inspection of
manufacturers, exporters, importers, and wholesale and retail distributors of
psychotropic substances and of medical and scientific institutions which use
these substances, and to assure that there is adequate precaution against
theft or other diversion of drugs.

Apart from the very specific and strict controls applicable to the sub-
stances in Schedule I, the terms of the Convention on Psychotropic Sub-
Stances appear to offer more flexibility to the parties than those of the Single
Convention. Subject to the specific requirements referred to above, the gen-
eral obligation of a party is to “limit by such mecasures as ijt considers
appropriate the manufacture, export, import, distribution and stocks of, trade
in, and use and possession of, substances in Schedules II, IIT and IV to
medical and scientific purposes™.® There is some flexibility with respect to
the necessity of prescription in the case of substances in Schedules III
and 1V. Finally, article 22 of the Convention with respect to penal provi-
sions does not indicate the specific kinds of conduct which must be made a
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punishable offence, as does article 36 of the Single Convention. Instead, it

refers generally to any action contrary to such legislation and regulations

as the parties see fit to adopt in fulfilment of their obligations under the

Convention. This would appear to offer more flexibility as to the choice

of conduct which must be made a punishable offence. Paragraph 1.(a) of
article 22 provides:

1. (a) Subject to its constitutional limitations, each Party shall treat as
a punishable offence, when committed intentionally, any action contrary to
a law or regulation adopted in pursuance of its obligations under this Con-
vention, and shall ensure that serious offences shall be liable to adequate
punishment, particularly by imprisonment or other penalty of deprivation of
liberty. :

Paragraph 1.(b) of article 22, which contemplates non-penal provisions
of control for the user of psychotropic substances will be referred to in
Section VII of this report, Control of the qur.

CANADIAN LEGISLATIVE AND ADMINISTRATIVE PROVISIONS
WITH RESPECT TO THE CONTROL OF AVAILABILITY

THE NArcoTic CONTROL ACT =

The controls called for by the Single Convention on Narcotic Drugs,
1961, are provided in Canada primarily by the Narcotic Control Act'® and
the Narcotic Control Regulations made under the Act. The Act applies to
the opiate narcotics, including heroin, to cocaine, and to cannabis in all its
forms.*

The Act is framed in the traditional criminal law form, consisting of
prohibitions, penalties and provisions concerning enforcement. It prohibits
unauthorized importing and exporting, trafficking, possession for the purpose
of trafficking, simple possession, and cultivation. The Regulations prescribe
the conduct that is authorized with respect to the drugs covered by the Act.
They establish a system of control over the distribution and use of the drugs
for medical or scientific purposes. The system consists of licensing, prescrip-
tion, record-keeping, safeguards against loss or theft, reporting, inspection and
audit, ;

Licensed dealers.* A licence is required from the Minister of Na-
tional Health and Welfare to engage in the manufacture or distribution of
narcotics. A permit is required for the importation or exportation of nar-
cotics and is valid only for the particular transaction for which it is issued.
A licensed dealer may supply a narcotic drug only to another licensed dealer,
a pharmacist, a practitioner (doctor, dentist or veterinarian), a hospital or
another person authorized by the Act or Regulations to have possession of
such a drug. He may only supply a drug upon receipt of a signed written
order, and he must verify the signature of the person from whom he reccived

* See footnote concerning PCP on page 80,
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the order, if it is unknown to him. He must keep a record of the full par-
ticulars of all drugs in which he deals, including name, quantity, sources and
destination. The premises, manufacturing processes and conditions of storage,
technical staff, inventories, and records of a licensed dealer are all subject to
inspection by inspectors of the Department of National Health and Welfare.
A licensed dealer must keep full and complete records for a period of at
least two years in a form suitable for audit, and must supply the Depart-
ment with any further information which it requires. He must notify the
Department promptly of any changes in his technical staff, his manufacturing
or storage premises, and his process and conditions of manufacture or
storage. A licensed dealer must provide such protection against loss or theft
of narcotics in his possession as may be required by the Minister and must
report to the Minister any loss or theft of a narcotic within ten days of its
discovery.

Pharmacists.'* Pharmacists must keep full records of the drugs received
by them, showing names, quantities, dates of receipt and particulars of the
person from whom they are received. A pharmacist must not dispense any
narcotic unless he has first received an order or prescription from a practi-
tioner. The general rule with respect to narcotics is that a prescription must
be in written form and signed by the practitioner, but there is a category of
narcotics that may be dispensed on oral prescription. (Certain preparations
containing codeine phosphate may be dispensed without prescription.) When
the prescription is in writing the pharmacist must verify the signature of the
practitioner if it is not known to him. In the casc of an oral prescription the
pharmacist must take reasonable precautions to satisfy himsclf that the per-
son giving the prescription is a practitioner. A pharmacist may not refill a
prescription for a narcotic. Pharmacists must kecp a record of the particulars
of all written and oral prescriptions filled by them and must send ‘this infor-
mation to the Department at regular intervals. The records of a pharmacist’s
transactions involving narcotic drugs must be kept for a period of at least
two years and be available for inspection and audit at any time by inspectors
of the Department. Like licensed dealers, pharmacists must take certain
precautions against loss or theft of narcotics and must report any such loss
or theft within ten days of its discovery.

Practitioners. A practitioner must not prescribe, administer, give, scll
or furnish a narcotic to a person or animal unless the person or animal is a
patient under his professional treatment and the narcotic is required for the
condition for which the person or animal is recciving trcatment.’* In any
prosecution for violation of this regulation the burden of proving these facts
is on the practitioner. (In practice, therc have been few prosccutions of
practitioners in recent years; the Department generally takes the adminis-
trative action referred to below.) Practitioners must keep records in certain
cases of drugs which they furnish for sclf-administration. They must also
furnish such information as the Department may from time to time require
concerning narcotic drugs in their possession or prescribed or administered
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by them. Such records as they are required to keep must be retained by
them for a period of at least two years and be available for inspection at any
time by inspectors of the Department. Like licensed dealers and pharmacists,
practitioners must take adequate steps to protect narcotics in their possession

from loss or theft and must report any such loss or theft to the Department
within ten days of its discovery. .

Hospitals.’* Hospitals must keep written records of narcotics received
and dispensed by them. Such records must be kept for a*period of at least
two years and be available for inspection by inspectors of the Department.
Hospitals must take precautions against loss or theft of narcotics and report
any such loss or theft to the Department within ten days of its discovery.
Narcotics may only be dispensed or administered in a hospital to a person
who is under treatment as an inpatient or outpatient and upon the prescrip-
tion or authorization of a practitioner.,

Special regulations governing methadone. These regulations are de-
scribed in Appendix G.1 Methadone Control Program of the Government
of Canada, and are the subject of commentary in Section IX. Briefly, they
require that a physician must be specially authorized by the Minister to be
able to prescribe or administer methadone. Licensed dealers, pharmacists
and hospitals can only act with respect to methadone on the prescription
or order of a physician who has been so authorized.

Administrative action in the case of violation of the regulations by
practitioners or pharmacists. The Parliament of Canada can control the
- availability of drugs (and thus the capacity of physicians and others to make
use of them) through the exercise of its criminal law power, and to some
extent, its power to regulate trade and commerce, but the general power to
regulate the practice of medicine and pharmacy and to establish and regulate
hospitals is provincial. Such regulation is carried out through the governing
bodics of these professions in the provinces. Thus a full control over physi-
cians and pharmacists with respect to the distribution of drugs requires
provincial cooperation as well as federal action. Where the federal admin-
istrative authoritics are of the opinion that practitioners or pharmacists
arc guilty of abuse in the distribution, prescription or administration of
narcotics they may, after investigation and consultation with the provincial
licensing authoritics, impose conditions upon their right to purchase drugs.!s
The provincial licensing authority may take such action as it sces fit conse-
quent upon the information furnished to it by the federal authorities.

Authorizations for purposes of research and drug identification and
analysis.'* The Dcpartment may authorize the purchase, posscssion and
administration of narcotics for scientific purposes. Departmental procedures
and policy with respect to approval of rescarch proposals are discussed in
Scction XII Rescarch and Information. The essential point to be noted here
is that scientific rescarch with respect to narcotics is controlled by ministerial
discretion through control over the availability of the drugs required for
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research. The Department may also authorize the possession of narcotics
for purposes of drug identification or analysis. The Regulations permit any
person to deliver a narcotic to a practitioner of medicine or to his agent for
delivery to the Minister or his agent or to an analytic facility approved by
him. (Formerly this right was restricted to a patient who was being treated
for drug effects by the doctor to whom the drug was delivered.) We shall
comment on facilities for drug identification and analysis in Section XII.

Summary of persons authorized to be in possession of narcotics.!™  The
following persons are authorized to be in possession of narcotics when they
have obtained them in accordance with the Regulations: licensed dealers,
pharmacists, practitioners, hospitals, persons entitled to be in possession for
purposes of research or drug identification or analysis, inspectors, ‘police
and members of the technical or scientific staff of a:federal or provincial
government department or a university, when such possession is required tor
their employment, and persons who are in possession for their own use,
when they have obtained the narcotics from a practitioner or pharmacist.

“Prescription shopping”38 It is forbidden for ‘a person who has
obtained a prescription or a narcotic to seek or receive another prescription
or a narcotic from a different practitioner without disclosing to that practi-
tioner particulars of every prescription or narcotic that he has obtained within
the previous thirty days. This regulation is directed against the practice that
is referred to as “prescription shopping”, or “double doctoring”.

Penalty for violation of Narcotic Control Regulations.'® Any violation
of the Narcotic Control Regulations is punishable on summary conviction by
a fine not exceeding $500 or by imprisonment for a term not exceeding
six months or by both fine and imprisonment.

The prohibitions in the Narcotic Control Act. In fulfilment of the
obligation under the Single Convention to make certain unauthorized acts of
production and distribution of narcotics punishable offences, the Narcotic
Control Act prohibits unauthorized importing and exporting, trafficking,
possession for the purpose of trafficking, and cultivation of the opium poppy.
Unauthorized importing and exporting are indictable offences punishable by
a maximum of life imprisonment and a minimum of seven years.?® Traffick-
ing and possession for the purpose of trafficking are indictable offences
punishable by a maximum of life imprisonment.?! Unauthorized cultivation
of opium poppy is an indictable offence punishable by a maximum of im-
prisonment for seven years.?? There is also liability to fine in any amount
for all these offences.?® Reference is made to Appendix F.3 for further
details of the law with respect to these offences.

Tue Foop AND DRrRuGs AcT

The controls-on availability called for by the Convention on Psychotropic
Substances, 1971, are generally provided for in Canada by the Food and
Drugs Act** and the Food and Drug Regulations. ,
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- With certain exceptions, the strong hallucinogens in Schedule I of the
Convention are controlled under the designation of “restricted drugs” by the
provisions of Part IV of the Food and Drugs Act and Part J of the Food and
Drug Regulations. Schedule H (formerly Schedule J) of the Act lists the fol-
lowing restricted drugs: LSD, DET, DMT, MDA, MMDA, LBJ, harmaline,
harmalol, STP(DOM) and various forms of dimethoxyamphetamine.

‘There are, however, important differences in the specific drugs covered
by the international and Canadian drug schedules. THC and its isomers are
included in Schedule I of the Convention on Psychotropic Substances, 1971,
while cannabis and cannabis resin are governed by the Single Convention on
Narcotic Drugs, 1961. All three forms of cannabis are presently regulated in
Canada by the Narcotic Control Act. The drugs which Schedule I of the Con-
vention on Psychotropic Substances and Schedule H of the Food and Drugs
Act have in common are LSD, DET, DMT, and STP (DOM). A notable dif-
ference is that mescaline is in Schedule F of the Food and Drug Regulations,
to which:a less strict control regime applies than to the restricted drugs in
Schedule H, and psilocybin is not included in any Canadian schedules.

Under the Act and Regulations the restricted drugs are not legally avail-
able for general medical use. The Regulations make provision, however, for
the distribution and possession of these drugs for purposes of research in the
form of clinical or laboratory investigation. There is also the same provision
as in the case of narcotic drugs for possession of restricted drugs for purposes
of identification and analysis.?s

Essentially the same controls are applied to the restricted drugs to permit
their use for the above purposes as are applied to the drugs governed by the
Narcotic Control Act. Dealers may be licensed for the manufacture and dis-
tribution of restricted drugs for such purposes.2¢ (At the present time, the only
licensed dealer is within the government.) Licensed dealers may, with the
permission of the Minister, sell restricted drugs to research institutions and
hospitals for purposes of clinical and experimental investigation. Such institu-
tions must keep records available for inspection of all restricted drugs received
and used by them. Licensed dealers must keep detailed records of all restricted
drugs handled by them. These records must be kept for a period of at least
two years in a form suitable for auditing. A licensed dealer must permit in-
spection of his premises, processes and conditions of manufacture and storage,
the qualifications of his technical staff, and his records. He must also supply
any further information and permit any further inspection or audit that the
Minister may require. He must take the same precautions against loss or theft
as licensed dealers in narcotics.

Under Part 1V of the Food and Drugs Act®® trafficking and possession
for the purpose of trafficking in restricted drugs are criminal offences punish-
able as follows:

Upon summary oonviction, by imprisonment for a term not exceeding
eighteen months; and

Upon indictment, by a term of imprisonment not exceeding ten years.

75




Part Two Legal Controls

Trafficking under the Food and Drugs Act includes unauthorized import-
ing or exporting. Reference is made to Appendix F.3 for further details on
the law concerning these offences.

Some of the drugs in Schedules II, III and IV of the Convention on
Psychotropic Substances are regulated as “controlled drugs” under Part III
and Schedule G of the Food and Drugs Act, and some are regulated under
the less strict controls of Schedule F of the Food and Drug Regulations.
Schedule G of the Act, which includes the barbiturates as well as the amphet-
amines, lists the following drugs: amphetamine, barbituric acid and its deriva-
tives, benzphetamine, methamphetamine, pentazocine, phendimetrazine, and
phenmetrazine, and their respective salts.* Thus it includes Preludin® (phen-
metrazine) but not Ritalin® (methylphenidate), which is included in Schedule
II of the Convention but in Schedule F of the Food and Drug Regulations.

The short-acting barbiturates in Schedule III of the Convention—amo-
barbital, cyclobarbital, pentobarbital, and secobarbital—are included in the
general reference to barbituric acid derivatives in Schedule G of the Food
and Drugs Act. The hypnotic glutethimide, which is also in Schedule III
of the Convention, is in Schedule F of the Food and Drug Regulations.

A few of the drugs in Schedule IV of the Convention—barbital, pheno-
barbital, and methylphenobarbital—are covered as “controlled drugs” by
Part 1II of the Food and Drugs Act. The remainder are for the most part
in Schedule F of the Food and Drug Regulations. The hypnotic chloral
hydrate and the minor tranquilizers Librium® (chlordiazepoxide) and
Valium® (diazepam), which were originally included in Schedule IV of the
draft convention but later deleted, are all covered by Schedule F of the
Regulations. “

Controlled drugs under Part III of the Act are subject to essentially
the same controls over their availability for medical and scientific purposes
as those which govern the narcotics under the Narcotic Control Regulations.
These include a licence for manufacturers and distributors, import and ex-
port permits, the requirement of prescription, record-keeping, safeguards
against loss or theft, reporting, inspection and audit.2® The main differences
are that as a general rule a prescription for narcotics must be in writing,
whereas it may be oral for controlled drugs, and a pharmacist may not refill
a prescription for a narcotic, whereas he may refill one for a controlled drug
if the physician has given explicit instructions for this purpose in the prescrip-
tion.

Trafficking and possession for the purposc of trafficking in controlled
drugs are punishable on summary conviction by imprisonment for a term
not exceeding 18 months and upon indictment by imprisonment for a term
not exceeding ten years.?® Reference is made to Appendix F.3 for the law
concerning these offences.

* See footnote concerning methaqualone on page 102.
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Special controls on the medical use of the amphetamines and amphet-
amine-like drugs. Under the controlled drug regulations the physician has
until recently been the judge of the medical treatment for which these drugs
are appropriate. The sole requirement has been that they be prescribed or
administered for bona fide medical treatment and not for non-medical pur-
poses. Recently, however, the Federal Government has gone further and has
limited the medical uses for which the amphetamines and amphetamine-like
drugs listed in Schedule G may be prescribed or administered.3® Amphetamine,
benzphetamine, methamphetamine, phenmetrazine, and phendimetrazine and
their respective salts are classified as “designated drugs”, and their use is
confined to treatment of the following conditions in humans: narcolepsy,
hyperkinetic disorders in children, mental retardation (minimal brain dys-
function), epilepsy, parkinsonism and hypotensive states associated with anes-
thesia. Their use in the treatment of animals is to be confined to the condition
of depression of cardiac and respiratory centres. Full particulars of the use
of these drugs in treatment, including name, address, age and sex of the
patient, are to be furnished to the Minister of National Health and Welfare
through the Bureau of Dangerous Drugs. If the treatment is to last more than
thirty days practitioners are required to consult another practitioner for con-
firmation of the diagnosis of the patient’s illness. The Minister may excep-
tionally grant authorization for the use of these drugs for other purposes if
he considers such use to be in the public interest or the interest of science.
These restrictions on the medical use of amphetamines and certain amphet-
amine-like drugs were developed by the government after consultation with
advisory panels of medical experts.

As in the case of narcotics and restricted drugs, provision exists to
permit the possession of controlled drugs for purposes of identification or
analysis.3!

Schedule F drugs. The drugs covered by Schedule F of the Food
and Drug Regulations®* are required for medical purposes. They are subject
to the same general conditions* concerning quality, safety and accurate label-
ling as other drugs, and they may only be sold to a member of the public
upon prescription, They may be sold without prescription to a drug manu-
facturer, a practitioner, a wholesale druggist, a registered pharmacist, a certi-
fied hospital, a federal or provincial government department, or any person
authorized by the Director of the Health Protection Branch of the Depart-
ment of National Health and Welfare.

The Regulations do not require a licence or permit for the manufacture,
distribution, importation or exportation of a Schedule F drug. The only per-
sons, however, who are permitted to import such a drug are practitioners,
drug manufacturers, wholesale druggists, registered pharmacists and residents
of a foreign country while visitors in Canada.

* All new drugs -must comply with the Department’s requirements of safety and efficacy
before being put on the market,
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The Regulations do not require the same record-keeping and accounting
for inventories as in the case of narcotics, restricted drugs and controlled drugs
although to some extent manufacturers and importers must keep records of
distribution to facilitate recall of drugs. There is, however, no reporting of
inventories as in the case of narcotics, controlled drugs and restricted drugs.
Pharmacists must retain written prescriptions for a period of at least two years,
and where the prescription is oral, the pharmacist must immediately reduce
it to writing and keep the written record for a period of at least two years.
Pharmacists are not required, however, to make regular reports of their trans-
actions to the Department, as in the case of narcotics and controlled drugs.
A prescription for a Schedule F drug must not be refilled unless the practi-
tioner so directs, and it must not be refilled more than the number of times
prescribed by the practitioner. A written record must be made on the original
prescription of the date of refill, the quantity of drug dispensed, and the name
of the person who has refilled the prescription.

The sale of Schedule F drugs to a member of the public without prescrip-
tion is a punishable offence, but it does not carry as severe penalties as traf-
ficking or possession for the purpose of trafficking in narcotics, controlled
drugs or restricted drugs. It is punishable as follows: '

On summary conviction for a first offence by a fine not exceeding
five hundred dollars or by imprisonment for a term not exceeding three
months, or both, and for a subsequent offence by a fine not exceeding
one thousand dollars or by imprisonment for a term not exceeding six
months, or both; and ’

On indictment, by a fine not exceeding five thousand dollars or by
imprisonment for a term not exceeding three years, or both.33

To “sell” is defined by the Food and Drugs Act as including “sell, offer
for sale, expose for sale, have in possession for sale, and distribute”.3¢ As in
the case of controlled drugs in Schedule G of the Act, it is not an offence to
be in unauthorized possession of Schedule F drugs for personal use.

Apart from the difference in the severity of the maximum penalties for
illegal distribution, the chief differences in the regulations governing Schedules
F and G is that manufacturers and dealers of Schedule F drugs do not require
to be licensed, and there is no monitoring of their inventories, and pharma-
cists are not required to make regular reports of prescriptions to the Depart-
ment.

The Convention on Psychotropic Substances, 1971, calls for more strict
controls in some respects and less strict in others than the controls which
presently apply to drugs on Schedule F of the Food and Drug Regulations.
All but one of the drugs in Schedule III of the Convention—glutethimide—
are presently regulated in Canada as controlled drugs under Schedule G of
the Food and Drugs Act. The regulations applicable to the controlled drugs
fully meet the requirements of the Convention with respect to drugs on
Schedule III, with the possible exception of the special requirements con-
cerning export. Glutethimide and the drugs in Schedule IV of the Convention
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which are presently in Schedule F of the Food and Drug Regulations are
subject to stricter controls concerning record-keeping by:manufacturers, im-
porters and exporters than those which apply under Schedule F but to less
strict controls concerning record-keeping by pharmacists. The Convention re-
quires that records be kept by manufacturers, importers and exporters of drugs
manufactured, imported and exported (although not, as in the case of drugs
in Schedules II and III, of disposals as well as acquisitions), whereas no such
records are ptesently required for these drugs by the Canadian regulations.
On the other hand, the Canadian regulations require pharmacists to keep
records of prescriptions for the drugs in Schedule IV of the Convention, where-
as there is no such requirement under the Convention. In the case of drugs in
Schedules III and IV, a party to the Convention is also required to make
annual reports to the International Narcotics Control Board of the quantities
of such drugs manufactured, imported and exported.

" Over-the-counter drugs. Over-the-counter drugs are those drugs used

for medical purposes which are not on any schedule of the Food and Drugs

Act. They arc subject to the general regulations concerning manufacturing, |
packaging, labelling, advertising and sale, but they do not require prescription,

and dealers in them do not have to be licensed. Nor is there any requirement

of record-keeping and reporting. A special category of the over-the-counter

drugs are the proprietary or patent medicines—those which are not found in

any recognized pharmacopoeia or formulary, or upon the label of which is not

printed in a conspicuous manner the true formula or list of medical ingredients

contained in them (in other words, those with a secret formula). They are
governed by the Proprietary or Patent Medicine Act.®® Basically, this Act is

concerned with prohibiting the use of certain drugs in such medicines and
requiring clear notice of the use of other drugs which are listed in the Schedule

of the Act. Manufacturers of such secret formula medicines, and their agents,

must obtain a certificate of registration from the Minister of National Health

and Welfare. To obtain such a certificate they must furnish the Minister with

certain information concerning the medicines which they propose to sell.

Manufacturers must apply for annual licences to sell their medicines. It is for-

bidden to manufacture or distribute a proprietary or patent medicine con-
taining opium or its derivatives for internal use. It is also forbidden to manu-
facture or distribute such a medicine if it contains cocaine or if it contains
alcohol in excess of the amount required as a solvent or preservative, or which
is not sufficicntly medicated to make it unfit for use as a beverage. The quan-
tity used of other drugs listed in the Schedule of the Act must not exceed that
approved by an Advisory Board appointed by the Minister of National Health
and Welfare. The Board also prescribes the maximum single and daily doses
of any product containing a drug on the Schedule. The Act provides for the
- kind of information that must be shown on labels and the kinds of advertising
or claims of cfficacy that arc forbidden.

Prohibited drugs. The Food and Drugs Act® prohibits the sale for any
purpose of the drugs listed in Schedule F (formerly H) of the Act (as distinct
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from Schedule F of the Regulations). At the present time the only drug listed
in this schedule is thalidomide. (LSD was once in this schedule.) The manu-
facture, importation and distribution of other drugs, such as heroin (and can-
nabis, for all purposes other than research) are effectively prohibited by the
administrative decision not to grant a licence or permit for such purpose.

THE CRITERIA GOVERNING THE SCHEDULING OF DRUGS FOR
CoONTROL PURPOSES

There has been no attempt to formulate and express clear criteria for
the scheduling decisions which must be taken by the administrative authorities.
Basically, however, such decisions would appear to be guided by consideration
of a drug’s necessity or utility for medical purposes, its potential for producing
harm, and its actual and potential “abuse” for non-medical purposes. The
authorities tend to base their decisions on what they judge to be the actual
extent of the problem presented by each drug rather than on the application
of a set of general criteria. On the whole, the Canadian approach tends to
be a pragmatic one, although as indicated above, there is a fairly comprehen-
sive framework of controls into which drugs can be placed, according to the
particular problems which they present. (In addition to the schedules of the
Food and Drugs Act which have been referred to, there are other schedules
which are not of importance for our purposes.)

The kinds of issuc confronting the authorities are reflected -in the de-

cision to place Preludin® on Schedule G of the Food and Drugs Act as a
“controlled drug”, but to leave Ritalin® and certain other amphetamine-like
compounds as prescription drugs subject to less strict controls on Schedule
F of the Food and Drug Regulations. A further ecxample is the growing
problem presented by the non-medical use of PCP (phencylidine), which, at
the time of preparation of this report, was still on Schedule F of the Regula-
tions, although the possible nccessity of rc-scheduling it was being given
careful consideration by the Department.*

ADMINISTRATION OF THE CANADIAN CONTROLS ON AVAILABILITY FOR
MEDICAL AND SCIENTIFIC PURPOSES

The Bureau of Dangerous Drugs of the Health Protection Branch of the
Department of National Health and Welfare is responsible for administering
the controls on the availability for medical or scientific purposes of narcotics,
controlled drugs and restricted drugs. The Burcau is headed by a Dircctor
who reports to the Director General, Drugs Dircctorate of the Health Pro-
tection Branch.

Licensed dealers and pharmacists make regular reports to the Burcau
with respect to their transactions in narcotics and controlled drugs. Licensed

* PCP was transferred in June 1973 from Schedule F of the Food and Drug Regulations
to the Schedule of the Narcotic Control Act.
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dealers report monthly and pharmacists report every two months. Practition-
ers and hospitals also report their administration of methadone. In addition,
the records and inventory of all those who are required to keep records by the
Narcotic Control Regulations and the Food and Drug Regulations are subject
to unannounced inspection and audit. The Bureau of Dangerous Drugs has
a force of about thirty-five inspectors for such purposes. (This is in addition
to the large force of inspectors in the Department for other purposes under
the Food and Drugs Act.) The policy is to inspect all outlets at least once a
year, although it is difficult to meet this objective. There are about 200
licensed dealers in narcotics, about 250 licensed dealers in controlled drugs
and about 4700 pharmacies. An increasing amount of the time of inspectors
is also taken up assisting the police in the investigation and preparation of
cases of forged prescriptions, “double doctoring” and theft.

Prescriptions are monitored in the Bureau by a special staff divided
into working groups of four, The Bureau receives notice of over three million
prescriptions a year. The monitoring system is not automated, and although
the staff have developed considerable skill and judgment in detecting abuses,
the system has serious limitations. When the “work sheets” compiled to show
the prescription records of individual patients are filed away (or “passed
along”, in the words of the Bureau) they are for all practical purposes irre-
trievable. Consideration is presently being given to the possible automation
of the system.

Surveillance of distributors of drugs on Schedule F of the Food and
Drug Regulations, including pharmacies, to make sure that they are comply-
ing with the Regulations is carricd out by another branch of the Department
of National Health and Welfare. For example, inspectors appear from time
to time as members of the public to make sure that pharmacists are not selling
Schedule F drugs without prescription. In cases of first offence there is
usually a report to the provincial regulatory body. In cases of second offence
there is a prosecution.

OTHER LEGAL CONTROLS ON AVAILABILITY

For the details of federal and provincial controls on the availability of
alcohol and tobacco the reader is referred to Appendices B.6 and B.9. (There
is omission, in Appendix B.6, of refcrence to the Canada Temperance Act,
a federal statute which provides for prohibition of sale of alcohol in any
municipality in which it is approved by referendum. For the constitutional
basis of this statute sec Appendix F.1 The Constitutional Framework.)

Volatile solvents are subject to certain federal regulations requiring
warning of danger, and in onc casc to provincial legislation prohibiting their
distribution (and usc) for purposcs of intoxication (scc Appendix B.8).

There arc miscellancous provisions in provincial laws governing the
availability of drugs for medical purposes. Provincial pharmacy acts, for
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example, stipulate the drugs which may be distributed only by pharmacists.
They also generally stipulate the drugs which may be sold only on prescrip-
tion, although this raises a possible question of conflict with the federal legis-
lation. In case of conflict between federal and provincial provisions on this
point the federal provisions will prevail (see Appendix F.1 The Constitutional
Framework). : .

Media.

LAW ENFORCEMENT AGAINST ILLICIT PRODUCTION
AND TRAFFICKING :

INTERNATIONAL COOPERATION

The parties to the international conventions are generally committed to
cooperate with one another and with the international drug control agencies
to suppress the illicit traffic in drugs. In particular, the conventions contain
provisions designed to assure that drug offenders will be subject to extradi-
tion. These provisions have been strengthened by the amendments to the
Single Convention adopted in March 1972. There is increasing international
cooperation between law enforcement and customs officials in the fight
against trafficking. INTERPOL (The International Criminal Police Organi-
zation) plays an important role in this police cooperation. It is an intelli-
gence and communications centre engaged in the analysis and distribution
of information which is sent to it by member police forces throughout the
world. The United States Burcau of Narcotics and Dangerous Drugs main-
tains many agents abroad who work with the authorities of other countries.
There is particularly close cooperation between the law enforcement author-
ities of Canada and the United States.

In addition to law enforcement, the international control agencies have
recognized the necessity to encourage economic and social development
that will reduce the reliance on the illicit production of drugs in many under-
developed areas of the world. This and other aspects of a morc comprehen-
sive approach to the international drug problem are reflected in the develop-
ment of a Plan for Concerted Action, involving a great varicty of rescarch
and developmental projects, and the establishment of a United Nations Fund
for Drug Abuse Control to assist with the financing of these initiatives.

ENFORCEMENT IN CANADA

The R.C.M. Police®™ The R.C.M. Police have attempted in recent
years to free themselves for concentration on trafficking by encouraging local
police forces to assume a greater responsibility for other aspects of drug law
enforcement. The primary responsibility for enforcing the law against simple
possession, particularly in the “soft drug” ficld, has been shifted to local
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police forces. The latter do not have to-rely, as they formerly did, on the
R.C.M. Police for preparation and conduct of these cases. This development
has made the resources of the R.C.M. Police more adequate for enforce-
ment against trafficking. The number of personnel in the R.C.M. Police
~drug squad (in addition to the personnel in general enforcement) has
increased in recent years as follows: 1969/70-106; 1970/71 —-160;
1971/72 - 196; 1972/73 — 311.38 Although the R.C.M. Police could always
use more personnel in law enforcement against trafficking, there is no sugges-
tion at the present time that the Force is seriously undermanned for this
task.

Customs. In Canada the Customs service does not perform an inde-
pendent investigational function to the same extent as in the United States.
The R.C.M. Police train customs officials in the drug area. They keep them
up to date on known smuggling techniques and on suspected shipments of
drugs coming into the country. Under the Customs Act officers have the
power of personal search if they have reasonable and probable grounds for
believing that an offence has been committed. There must be good advance
intelligence to permit the customs officer to exercise this power with dis-
crimination. It would not be practicable to subject all passengers to the
inconvenience of personal search.

Convictions and seizures involving narcotics. ‘The statistics with respect
to convictions in recent years for trafficking offences and seizures involving
drugs other than cannabis under the Narcotic Control Act reflect a fairly
constant or stable level of law enforcement until 1972, when there is a very
marked increase. This is a purely quantitative impression, since it is virtually
impossible to determine the strategic impact on availability of particular
convictions and seizures. There is also a considerable time interval between
arrest and conviction. Judging from the number of convictions, there was
an apparent decline in law enforcement effectiveness in 1971. The total
number of convictions for the offences of trafficking and possession for the
purpose of trafficking in drugs other than cannabis under the Narcotic Con-
trol Act arc as follows: 1970 —~204; 1971 - 158, and 1972 - 322.

In recent years seizures of heroin recorded by the R.C.M. Police (and
these represent virtually the total amount of such seizures in the country)
were as follows: fiscal year 1969/70 - 37.9 1bs.; 1970/71 — 58.4 1bs.; 1971/
72 - 195.1 1bs.?® Officers of the Force state that this increase in the amount
of heroin seized is in part the result of closer cooperation between Canada,
the United States and France. Such cooperation has also resulted in the
arrest of more high-level heroin distributors than in the past. Some sense
of the relative size of the total amount seized may be gathered from the
R.C.M. Police estimate that the annual requirement of heroin for the number
of heroin-dependent persons in the country is 76 kilos, or approximatcly
167 lbs. At the same time, this quantity is very small in rclation to the total
amount available for supply of the North American market.
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Surprisingly enough, there have been very few convictions in recent
years for the unauthorized importing or exporting of narcotics. Most of the
convictions for importing have involved cannabis. The number of convic-
tions for importing or exporting narcotics (all of which, with only one
exception, involved heroin) from 1969 to 1972 is as follows: 1969 - 4;
1970 -2; 1971 -3; 1972 - 2. In the same years the convictions for import-
ing or exporting cannabis (marijuana and hashish) were as follows: 1969 —
6; 1970 -26; 1971 —22; 1972 - 33.

Explanations given for the comparatively few convictions for the im-
porting of narcotics are that the requirements of the illicit market do not
necessitate very many importations, that importation is very difficult to
detect, and that the police often prefer to permit the courier to pass through
customs in an attempt to apprehend the principals involved in the local dis-
tribution system. Such cases are sometimes dealt with on the basis of con-
spiracy.

Conspiracy to commit an indictable offence under the Narcotic Control
Act (or the Food and Drugs Act) is an indictable offence under the Criminal
Code*® and carries the same penalties as the offence under the Act. Conspiracy
is the chief means of convicting leading members of a trafficking operation. It
is virtually impossible to apprehend leading traffickers in the act of importa-
tion or trafficking since they are usually careful to have no contact with the
drug, but on a charge of conspiracy it is sufficient to prove participation in an
unlawful agreement even if there was not participation in the actual offence of
importing or trafficking. At this level of distribution conspiracy is generally a
difficult case to make, often requiring a considerable expenditure of time
and money. In other cases, it would appear to be a relatively easy way to
proceed. A high proportion of the conspiracy cases in recent years have con-
cerned cannabis, many of them relatively minor cases of trafficking.

The usual procedure in conspiracy cases is for the prosecution to lay
charges under the Narcotic Control Act (or the Food and Drugs A ct) as well.
If the Crown succeeds on the conspiracy charge it usually withdraws the other
charges. If it fails on the conspiracy charge it may proceed on the other
charges, although it does not as a gencral rule do so.

To break up a local distribution “syndicate” or organization by con-
spiracy it is gencrally necessary to establish an unlawful agreement between
the “top men” who direct it, the “back-end man”, who takes possession of the
drug supply when it is brought into the city, packages it in appropriate units
and lcaves it in places to be picked up by the middlemen, and the “front-end
man”, who is informed of these places and makes the contact with the middle-
men, exchanging information of location for the price of sale. Generally, the
top men have no contact with the drug supply nor with middlemen, but
sometimes they have to act as the front-end men, and in such cases they
become more vulnerable to detection and apprehension. Every cffort is
made to preserve the anonymity of the back-end man and to keep him
above suspicion. For this reason he is often a person with a respectable
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position and without a criminal record. Often the back-end man will be
kept out of contact with the front-end man. If the top men are careful to
act only through agents in arranging for shipment of the drugs from the
point of importation and in other contacts and not to act as front-end men,
and the back-end man is kept out of contact with the front-end man or with

middlemen, it is very dlﬁicult to estabhsh a conspxracy that can break up the
organization. :

The tables in Appendnx E Convzctzon Statistics for Drug Offences indi-
cate the relative severity with which the law has been applied in trafficking
cases involving heroin. (See Tables E.16 to E.21 inclusive.) In 1970 out
of a total of 180 convictions for trafficking and possession for the purpose
of trafficking, 173 were disposed of by imprisonment, and in 1971 the
proportion was 114 out of 121. In 1972 the proportion of convictions
disposed of by imprisonment was essentially similar. The majority of the
sentences—over 60 per cent—are for periods between one and six years.

The range in sentencing for trafficking offences involving the opiate
narcotics undoubtedly reflects the fact that a large proportion of the offenders
are opiate-dependent persons on the lower levels of the distribution system
There is probably an understandable reluctance to apply the same severity
to the opiate-dependent person who engages in a certain amount of traffick-
ing to obtain the money to support his habit as seems appropriate for the
non-addict trafficker who is motivated entirely by profit.

A study of the background of 329 inmates of federal penitentiaries
classified as “drug addicts” as of August 30, 1972, shows that a high propor-
tion of them had been convicted of a trafficking offence. There had been a
total of 348 convictions for trafficking offences among such drug-dependent
offenders, and trafficking offences made up about 44% of the total number of
convictions which they had received under the Narcotic Control Act4! There
is every reason to belicve that law enforcement against trafficking makes a
particularly heavy impact against the drug-dependent trafficker.

The actual severity of sentences in practice depends on the policy with
respect to parole. The proportion of a sentence which must be served, as a
general rule, before an offender can be eligible for parole is indicated in
Appendix K Parole of Heroin Dependents in Canada. For the majority of
the sentences, this period would range from about three months to two years.
In the casc of longer sentences, a “Study on Drug Traffickers” in federal
penitentiaries indicated the following periods served before parole:

On sentences between 15 and 20 yecars—one served between two
and three years; one scrved between three and four years; two served
between four and five years; and one served between five and six years;

On scntences between 10 and 15 years—three served between two
and three years; four scrved between three and four years; and five served
between four and five years;
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- On sentences between six-and ten years—three served between one
‘and one and a half years; eighteen served between two and three years;
and two served between three and four years; - »

On sentences between five and six years—three served between six
and nine months; one served between one and one ‘and a half years;
eleven served between one and a half and two years; six served between
two and three years; and two served between three and four years.4?
Some public oﬂicxals have called for a stncter pohcy with respect to

the parole of drug traffickers. | . . :

Restricted drugs. It is extremely difficult for the police to make ‘an
effective impact upon the illicit supply of the -strong hallucinogens. The
clandestine laboratories in which they are manufactured and the substances
themselves are difficult to detect. LSD is odourless, colourless and tasteless,
and because of these propemes, and its great potcncy, it can be smuggled
in a variety of inconspicuous guises. Most of it is sold, however, in tablet
form. (See Appeudnx B Legal and lIllegal Sources and Distribution of Drugs.)
Important seizures of laboratories*® and quantities of drugs are made from
time to time, but the underground laboratories are able to keep up with
demand. Moreover, there does not appear to be any effective way of pre-
venting the underground laboratoncs from having access to the materials
from which LSD is manufactured.

The category of restricted drugs under the Food and Drugs Act was
not created until August 1969. Since then, convictions for the offences of
trafficking and possession for the purpose of trafﬁckmg in restricted drugs
appear to have risen to a peak in 1971 and declined significantly in 1972,
as indicated by the following figures: 1970 -634; 1971 — 670; 1972 — 493,
(See Appendix E, Tables E.48 to E.50 inclusive.) However, this represents
a larger number of convictions for trafficking offences in these years than in
the case of the opiate narcotics, cocaine, or the controlled drugs (amphet-
amines and barbiturates), and it is exceeded only by the number of con-
victions for trafficking offences involving cannabis. The comparative figures
in the four categories are as follows:

Drug Category 1970 1971 1972
Narcotics 203 158 322
Cannabis 802 1009 910
Controlled 112 157 294
Restricted 634 670 493

In 1971, almost 90 per cent of the convictions for trafficking offences
in restricted drugs involved LSD, and the balance involved MDA. In 1972
the proportion for LSD dropped to about 67 per cent and the proportion
for MDA rose to over 30 per cent. In the case of LSD, about 55 per cent
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of the persons convicted were under 21 years of age. In the case of MDA,
the proportion under 21 years of age-was 41 per cent.

In 1972, about 29 per cent of the cases involving trafficking and posses-
sion for the purpose of trafficking in LSD were dlsposed of by fine, probation
or suspended sentence, and absolute or conditional discharge. About 88 per
cent of the sentences to imprisonment were for periods under two years, and
all but one of them were under five years. (See Tables E.62 and E.65.)

Controlled drugs. 1t is impossible to estimate the extent of diversion of
controlled drugs from legal sources to the illicit market. It is known, however,
that virtually all of the supply for the intravenous use of ‘speed’ comes from
illicit manufacture. ‘Speed’ can be quite easily and cheaply manufactured in
clandestine laboratories which are difficult to discover. The law enforcement

‘task of suppressing the illicit market in ‘speed’ is therefore a particularly diffi-

cult one. It is also difficult to detect the apparently large quantities of amphet-
amine and amphetamine-like drugs for oral consumption which are diverted
to the illicit market. For details on these matters the reader is referred to
Appendix B Legal and lllegal Sources and Distribution of Drugs.

The convictions for trafficking and possession for the purpose of traf-
ficking in amphetamines and amphetamine-like drugs have increased in recent
years as follows: 1970 —77; 1971 - 130; 1972 —277. (See Tables E.39 to
E.41 inclusive.) The overwhelming majority of these cases have involved
methamphetamine or ‘speed’, as follows: 1970 — 64; 1971 — 123; 1972 —248.
There have been few convictions involving other amphetamines, and the total
number has actually declined, as follows: 1970 —13; 1971 -5; 1972 -7. In
1972 there were 22 convictions for trafficking offences involving Preludin®
(phenmetrazine).

Convictions for trafficking offences involving barbiturates in these years
have been much fewer than in the case of the amphetamines, and have been

declining, as indicated by the following ﬁgurcs 1970 -36; 1971 -27;
1972 -17.

Most of the convictions for trafficking offences involving methampheta-
minc have occurred in Ontario, as indicated by the following percentages:
1970 -68.7%; 1971 —82.9%; 1972 —-82.2%. The other convictions were
distributed fairly evenly across the country. These figures reinforce the impres-
sion that ‘spced’ is primarily, although by no means exclusively, an Ontario
problem. The concentration in Ontario of convictions involving ‘speed’ is pro-

portionately greater than the concentration of heroin convictions in British
Columbia.

The relatively few convictions for trafficking offences involving other
amphctamines (presumably for oral use) are distributed across the country
without any particular concentration.

The pattern of sentencing for trafficking offences involving controlled
drugs (both amphetamines and barbiturates) is, as one would expect, less
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severe than for trafficking offences involving heroin. (See Table E.44.) A
higher proportion of the sentences to imprisonment for the controlled drugs
are under two years. In 1972, 228 out of 257, or 80.9 per cent of the cases
of imprisonment for trafficking offences involving controlled drugs were in this
range, whereas only 55 out of 278, or 19.8 per cent of the cases of imprison-
ment in trafficking offences involving heroin were in the same range. All sen-
tences for controlled drugs were for periods under six years.

CONCLUSIONS AND RECOMI\!ENDA’I'IONS

RELATIVE EFFECTIVENESS OF Law ENFORCEMENT AGAINST TRAFFICKING

In Section V we commented on the difficulty faced by the law enforce-
ment authorities in attempting to make an effective impact upon the illegal
production and distribution of opiate narcotics, in particular heroin. The pros-
pects, as we suggested there, are extremely discouraging. These difficulties are
-described in detail in Appendix B Legal and Illegal Sources and Distribution
of Drugs. From time to time massive seizures and arrests may result in short-
ages of supply but they are of brief duration. In the late 1950s and early
1960s a series of conspiracy cases in North America broke up some leading
trafficking organizations and led to street shortages, or “panics”, which signifi-
cantly reduced the number of heroin users. But other leaders stepped in to
take the place of those who were arrested, and supply was eventually restored.
Trafficking practices became more specialized and sophisticated so as to re-
duce the danger of detection. Law enforcement against trafficking became
more difficult.

It must be conceded, however, that it is impossible to estimate the rela-
tive effectiveness of law enforcement against trafficking with any accuracy. If _
we look at the increase in the illicit use of opiate narcotics in recent years we
might be led to conclude that it has been relatively incflective. But we cannot
tell what the extent of use might have been had there been no such enforce-
ment. The total number of convictions and the volume of scizures may sug-
gest something of the level or intensity of law enforcement, but by themselves
they do not tell us much, Numbers are not so important as the strategic impact
of convictions—that is, the relative importance in the distribution system of
the individuals who are apprehended, convicted and sentenced to imprison-
ment. In the face of overwhelming availability, the highest volume of scizure
which police and customs officers could rcasonably be expected to attain could
at most cause temporary shortage and inconvenicnce to the distribution sys-
tem.** Temporary shortages now fall with less severe impact on the using
population becausc of the availability of methadone. Yet a substantial scizurc
from time to time may at least temporarily prevent the spread of the drug into
new arcas. It may reasonably be assumed that every large scizure probably
prevents or postpones the introduction of some individuals to the use of
heroin. Vigorous police action also makes trafficking operations more risky
and less efficient.
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A truly significant impact on availability could only be made by serious
efforts to dry up the supply of the raw material at source. International efforts
directed to this end are moving slowly with only slight prospects of success.
South East Asia remains a major source of illicit opium more than capable of
replacing other sources, such as Turkey, which may be reduced or cut off as
a result of international cooperation. United Nation’s efforts to remove the
basis for illicit cultivation of opium in this and other parts of the world by
economic and social measures will probably take another generation to pro-
duce appreciable results.

WHETHER CANADIAN LAw Is SUFFICIENTLY SEVERE

Canadian law with respect to trafficking in the narcotics compares in
relative severity with American law, federal and state,*s and is more severe
than that of Great Britain,*® Australia‘? and New Zealand,*® as well as that of
several countries in Western Europe.*®

The Canadian law with respect to trafficking in the narcotics reached
its present state of severity by a series of changes over the years. The original
law against opium in 1908% prescribed a maximum penalty of three years’
imprisonment for illegal distribution. This was subsequently: reduced, but
later increased to seven years.®! In 1954 the maximum sentence for trafficking
offences was increased from seven to 14 years,52 and in 1961 to the present
life imprisonment.

The only ways in which the Canadian legislation could be made more
severe would be the provision of a minimum mandatory sentence for traf-
ficking and possession for the purpose of trafficking, or the provision of
the death penalty. At one time in Canada all narcotic offences were punish-
able by a minimum mandatory sentence, but this provision was abandoned.
Minimum mandatory sentences, while assuring a certain minimum of severity
for serious offences, limit the judicial discretion required to deal appropriately
with less scrious offences. This has certainly been the casc with the minimum
mandatory sentence of seven years for importing or exporting, particularly
insofar as cannabis is concerned. The Canadian Committee on Corrections
recommended the repeal of all provisions for minimum mandatory sentences,
except in the casc of murder.®

A question arises as to whether it would be appropriate to single out
certain kinds of trafficking, such as distribution to minors, for a minimum
mandatory sentence. American law has applied a special standard of scverity
to this crime. French law provides a special penalty for facilitating drug usc
by a minor. Formerly, there was some distinction in Canadian law with re-
spect to distribution to minors. When there was the option to procced by
way of summary conviction or indictment in trafficking cases involving nar-
cotics, the law was amended in 1921 to provide that it was mandatory to
proceed by indictment in cases involving distribution to minors.** In view of
the scope of discretion that is left to the courts by a maximum penalty of
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life imprisonment there would appear to be no need to single out distribu-
tion to minors for special provision in the legislatiop.

There are a few countries which provide the death penalty for traf-
ficking in narcotics. During the debate on the Narcotic Control Act of 1961
a member of the House of Commons urged that the death penalty be pro-
vided in Canadian law, but the suggestion was rejected by the Government.5¢
It was argued that life imprisonment (together with the preventive detention
to be provided by Part II of the Act) was a sufficiently severe penalty to
convey the seriousness with which the law regarded the offence of trafficking.
Particular concern was expressed about making the opiate-dependent person
who trafficked to support his habit liable to the death penalty. (Since then
Canada has moved in the direction of the abolition of capital punishment
by reducing the cases of capital murder to those involving police officers and
prison guards.) 4 ~ .

In our opinion the Canadian legislation with respect to traflicking in
the opiate narcotics would appear to be sufficiently severe to give the law
enforcement authorities all the legislative basis they require for effective ac-
tion. Indeed, judged by the relative severity of the law in most other juris-
dictions of the western world, it might even be considered to be too severe.
It would appear to be inappropriate, however, in the present climate of
justified concern about the increase of opiate use and dependence to con-
sider any reduction in the maximum penalties. There are certainly offences
that merit life imprisonment, and the courts should be left with this dis-
cretion, :

An aspect of the severity of the Canadian law is the offence of posses-
sion for the purpose of trafficking, with the burden of proof which it casts
upon the accused. (See Appendix F.3.) There has been an increasing reliance
upon this offence by the law enforcement authorities in recent years. The
number of convictions for this offence, as a proportion of the total number
of convictions for offences involving trafficking and possession for the pur-
pose of trafficking, has increased from 1970 to 1972 as follows: heroin—
from 19.4 per cent to 40.2 per cent; controlled drugs—from 52.7 per cent
to 68.4 per cent; restricted drugs—from 44.3 per cent to 68.8 per cent.
We reaffirm the recommendation in our Cannabis Report’? concering the
burden of proof on this offence—that when possession has been proved it
should be sufficient for the accused to raise a reasonable doubt as to his
intention to traffic. He should not be required to make proof which carries
on a preponderance of evidence or a balance of probabilitics.

We sce no reason to recommend any change in the maximum penalties
for trafficking and possession for the purpose of traflicking in the controlled
and the restricted drugs. The maximum penalty of ten years® imprisonment
upon indictment is sufficiently severe to mark the seriousness of this offence,
and the option to proceed by summary conviction, where the maximum
penalty is eighteen months, gives the authorities sufficient flexibility to deal
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with less serious cases in an appropriate manner. The pattern of sentences
indicates that the operating maximum is between four and six years.

THE EFFECT OF PAROLE

The effect of severe sentences against traffickers can be undermined by
the grant of parole. We recommend that a stricter policy with respect to
parole be adopted towards offenders convicted of serious trafficking offences.

MINOR DISTRIBUTION BETWEEN USERS

" In the course of our inquiry the issue has been raised from time to time
as to whether the transfer without value by one user to another of a small
quantity of a prohibited drug should be punished as trafficking. In our Can-
nabis Report we recommended that the giving without exchange of value
by one user to another of a quantity of cannabis which could reasonably be
consumed on a single occasion be excluded from the definition of trafficking.
We do not believe that such an exclusion would be appropriate for trafficking
in the narcotics, the controlled drugs or the restricted drugs. Facilitating the
use of these drugs is a more serious act than the transfer of a small quantity
of cannabis.

CONTROLS ON THE AVAILABILITY OF DRUGS FOR MEDICAL PURPOSES

Protection Against Loss or Theft

A major objective of the control of availability is to prevent diversion
from legitimate sources of supply to illicit purposes. The system of controls
on the availability of drugs for medical and scientific purposes is designed
to prevent this diversion as much as possible. As indicated above, there
are fairly strict controls on the narcotics, the controlled drugs, and the re-
stricted drugs. The controls appear to be adequate in conception; their
effectiveness depends, of course, on the care with which they are applied.

Despite the obligation of licensed dealers, pharmacists, practitioners,
and hospitals to provide satisfactory protection against loss or theft, there
is still a substantial amount of theft which feeds an illicit market. (Seec Ap-
pendix B Legal and lllegal Sources and Distribution of Drugs.) The Cana-
dian regulations do not, like the American, go into great detail concerning
the kinds of protection or safeguard which must be adopted in the various
situations of distribution or custody. With few exceptions it is left to de-
partmental discretion as to what it is reasonable to demand in each case.
As a general rule licensed dealers are required to have an alarm system.
The regulations specifically require that pharmacists keep all narcotics except
oral prescription narcotics in a locked receptacle, drawer or safe. Most phar-
macists have a safe in which they kecp mecthadonc and other narcotics.
Many have only a locked cabinct. Where existing safeguards prove inad-
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equate the Bureau of Dangerous Drugs will insist on greater protection. The
same security measures cannot be required of small hospitals as of large insti-
tutions. In effect, the policy is a reasonably flexible one, which is adjusted
in the light of actual experience. The Bureau is satisfied that it is doing what
it reasonably can to assure adequate protection against loss or theft. We do
not recommend any specific changes in the existing policy, but merely empha-
size again the supreme importance of everyone in the distribution system
taking all reasonable care to prevent diversion by loss or theft. We also urge
the Bureau to be rigorous in its application and enforcement of the security
requirements. In reconciling the convenience of licensed dealers, pharmacies
and others in the distribution system with the public interest in security, the
balance must be struck in favour of the public interest. Law enforcement
efforts to suppress the illicit traffic can be nullified by failure of this security
system.

Controls on Schedule F Drugs

- An important issue is whether any or all of the prescription drugs on

Schedule F of the Food and Drug Regulations should be subject to the same
controls as the narcotics and controlled drugs. It will be recalled that the es-
sential differences at the present time are that there is no check on the quan-
tities of Schedule F drugs in the country for medical purposes and no regular
reporting of prescriptions. Apart from conditions of quality, safety and sani-
tary manufacture and storage, no particular approval is required for the manu-
facture and distribution of Schedule F drugs, and there is no provision for
record-keeping, reporting, inspection and audit which would permit the
authorities to moniter inventories, sales or medical prescriptions. (Manufac-
turers and importers of drugs on Schedule F are required to keep certain
records of their disposal of drugs to facilitate drug recall, but they arc not
required to make reports.)

As indicated elsewhere in this rcport (Appendix B Legal and lllegal
Sources and Distribution of Drugs) there is evidence of considerable diver-
sion of some of these drugs, such as the sedative-hypnotic methaqualone and,
to a lesser extent, the hallucinogen phencyclidine (PCP),* to an illicit market.
There are also indications in some areas of significant non-medical usc of
certain minor tranquilizers, such as diazcpam (ec.g., Valium®), but it would
appear, given the limited data available, that at the present time these latter
drugs are obtaincd primarily through prescription, with various patterns of
subsequent distribution and use. Because of the growing non-medical usc of
sedative drugs it would be prudent to carefully monitor legitimate supplies and
sales of sedative-hypnotics and minor tranquilizers. As well, with the recent
tightening of administrative controls on amphetamine and phenmetrazine (as
designated drugs in Schedule G), some increase in non-medical usc (and
pressure for diversion) of certain amphetamine-like drugs, such as mcthyl-
phenidate (e.g., Ritalin®), in Schedule F may be expected. However, due

* See footnotes concerning PCP and methaqualone on pages 80 and 102.

92




VI Control of Availability

to the absence of appropriate record-keeping and reporting provisions in the
Regulations, effective detection of possible diversion of Schedule F drugs and
monitoring of medical prescription abuses is not presently feasible.

Because of the significant potential for non-medical use of certain of the
drugs in Schedule F, we recommend that they be brought (as a class of
designated drugs) under administrative controls on availability similar to
those which govern the controlled drugs. At a given moment it may not be
considered desirable for a number of reasons—in particular, the more
severe sanctions against trafficking—to transfer a drug from Schedule F of
the Regulations to Schedule G of the Act, but it may be desirable to submit
certain drugs which present a growing problem of non-medical drug use, or a
significant potential for diversion to an illicit market, to stricter controls, in-
cluding, in particular, those concerning record-keeping and returns, inspec-
tion and audit, and protection against loss or theft. Moreover, as indicated
above, if Canada becomes a party to the Convention on Psychotropic Sub-
stances, 1971, it will be required to impose stricter controls on certain drugs

in Schedules III and IV which are now on Schedule F of the Food and Drug
Regulations.

Limitations on Production and Uses for Medical Purposes

There has been concern in recent years about overproduction of drugs
for medical purposes, which is said to lead to pressure on physicians to
increase their prescribing and also to diversion to an illicit market for purposes
of non-medical use. The issue is whether an attempt should be made to im-
pose limitations on the manufacturc and importation of drugs for medical
purposes. As we have indicated above, the production of narcotics is regu-
lated by a system of annual estimates which nations are required to adhere
to, and which must be approved by the International Narcotics Control Board.

No such system of estimates is imposed by the Convention on Psychotropic
Substances, 1971.

The United States does, however, provide a system of production quotas
for drugs in Schedules I and II of the Controlled Substances Act. The Direc-
tor of the United States Burcau of Narcotics and Dangerous Drugs fixes
an annual quota for the production of a particular class of drug for legiti-
mate purposes and distributes this quota among individual manufacturers.
Under this system, overall production quotas and individual manufacturing
quotas have been cstablished for the amphetamines which have greatly re-
duced the quantity manufactured. (Scc Appendix B Legal and Illegal Sources
and Distribution of Drugs.) It is now proposcd that the barbiturates be
transferred to Schedule 11 so as to be subject to the quota system.®8

Apart from the cstimate system governing the narcotics, no considera-
tion is being given by the Burcau of Dangerous Drugs in Canada to limiting
the total quantitics of drugs manufactured and imported for medical purposes.
The medical purposes for which amphctamines may be used have recently
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been restricted,* but there has been no attempt otherwise to limit the produc-'
tion or importation of these drugs. There are no limits placed on the pro-
duction of barbiturates, minor tranquilizers and non-barbiturate hypnotics,’
all of which lend themselves to abuse for non-medical purposes.and to di-
version to an illicit market. : . P

‘- While there was a decrease in the per capita consumption of licitly
manufactured amphetamines of 56 per cent between 1966 and 1971, during
this period nearly twice as much amphetamine was manufactured in Canada
for medical use as was actually sold to hospitals and retailers. (See Appendix -
B Legal and Illegal Sources and Distribution of Drugs.) There appears to be-
a heavy accumulation of reserve inventories in order, apparently, to be assured
of being able to meet delivery requirements. These large inventories do, how-
ever, increase the risk of diversion to an illicit market. While there was about
a 25 per cent decrease in the estimated consumption of- barbiturates
between 1966 and 1972, there is still a very large estimated annual consump-
tion amounting to almost one-half of a billion barbiturate pills or tablets. (See
Appendix B Legal and Illegal Sources and Distribution of Drugs.) Although-
it is not possible to estimate the annual consumption of tranquilizers and non--
barbiturate sedative-hypnotics, prescription surveys have suggested that there
are almost twice as many prescriptions written for minor tranquilizers and
almost two-thirds as many for non-barbiturate sedative-hypnotics as there are
for barbiturates. (See Appendix B Legal and Illegal Sources and Distribution
of Drugs.) : ' 4 .

. We recommend that serious consideration be given to estimating the
reasonable needs for medical purposes of drugs with a potential for non-
medical use and to attempting to limit manufacture and import to these
amounts. Such a system would at least encourage serious annual review of
legitimate requirements and, hopefully, some movement towards limitation.
There are, however, real dangers in placing unrealistic restrictions on avail-
ability for medical purposes. In many cases it may merely lead to a shift to
other drugs or to the encouragement of an illicit market. In the final analysis,
the level of legitimate miedical need is determined by medical judgment,
and efforts must be concentrated on influencing the medical profession to
follow sound practices in the use of drugs and to exercise restraint in pre-
scribing. While it is highly desirable that we control, and if possible reduce,
the amount of medically approved drug use for mood-modifying purposes,
we must face the fact that people are going to continue to seek these drug
effects to a considerable extent, and that they are going to find the necessary
drugs in one place or another. In imposing excessive restrictions on the avail-
ability of these drugs through physicians we may in some cases replace
medical judgment, by the virtual absence of control in an illicit market. What
this simply means is that in considering any proposed policy of severe restric-
tion or prohibition of availability we must always consider the possible cost
of a virtually uncontrollable illicit market. The more we consider the system

* The medical uses of amphetamines have also been restricted in the United States.
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of controls for limiting the use of psychotropic drugs to legitimate medical
needs the more we see that it rests in the final analysis on the good sense
and judgment of the medical profession. At the same time, overproduction
leads to strong and irresistible pressures on the medical profession to make
use of drugs. Thus there must be encouragement of restraint at both ends of
the distribution system. A government-sponsored mechanism of consultation,
involving representatives of the pharmaceutical industry and the medical pro-
fession, to estimate reasonable requirements of drugs for medical purposes
and to set up goals of restraint, would probably serve a useful purpose. The
guidelines approach would probably be preferable to an attempt to set arbi-

Controls on Prescribing Practices

Reliance on the good judgment and self-restraint of physicians, accom-
panied by more intensive efforts to educate the profession in:the responsible
use of drugs,® is also the only answer in the long run to the problem of con-
trol of prescribing practices. Administrative controls of prescribing can detect
manifest abuses, but they cannot monitor more subtle judgments involved
in good medical practice as to what is a legitimate medical requirement
and what is no longer justified on sound medical grounds. It would be neces-
sary to have a doctor to look over every other doctor’s shoulder. We simply
have to rely on the physician, and physicians have to be brought to a keener
sense of the responsibility which such reliance involves. At the same time we
could do more to improve our techniques for detecting the more obvious
abuses of misprescribing and overprescribing, as well as cases of “prescription
shopping” or “double doctoring”. At the present time our monitoring sys-
tem is a very rudimentary one based on manual techniques, What is required
is a fully automated central control system which would give the government
the basis for monitoring overall consumption of prescription drugs, as well
as individual prescribing and consumption patterns. The details of such a
system, which is presently under study, we leave to others more expert in
these matters than ourselves. In our Interim Report we suggested that every
medical prescription be required to bear the physician’s licence number and
the patient’s social insurance number. (In the case of a tourist requiring a
prescription, the social insurance number might be réplaced by his signa-
ture, passport number or some other mark of identification.) Pharmacists
should be obliged to make careful verification of the identity of the persons
for whom they fill a prescription, much as a bank teller must do on presenta-
tion of a cheque.

Another issue with respect to prescription controls is the problem-posed
by the prescription which is transmitted by telephone. Although this practice
is valued by physicians for its convenience and the rapidity with which an
urgent prescription can be filled, pharmacists express concern about it. They.
point out that without a written prescription their record-keeping is greatly
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complicated, and that telephone prescribing invites carelessness on the part
of the physician. Since it would be unwise to remove all possibility of trans-
mitting a prescription by telephone in cases of emergency, we recommend a
regulation that would limit telephone prescriptions of designated drugs with
a potential for non-medical use to a quantity that is sufficient for not more
than 48 hours or that would oblige the physician to furnish the pharmacist
with a written prescription within 48 hours of the telephone transmission.

DRUG CLASSIFICATION FOR CONTROL PURPOSES

A major concern in the control of availability is the appropriate classifi-
cation or scheduling of specific drugs. In the preceding discussion we have
referred to some drugs which obviously invite reconsideration at this time.
The basic issues are whether a drug is to be made legally available at all, and
if so, to what extent; whether, if it is to be available for medical purposes,
there is to be a requirement of prescription; and the strictness of the other
controls that are to be imposed on manufacture, safckeeping, distribution,
record-keeping, reporting, inspection and audit.

Decisions as to proper scheduling must be based on a continuous review
of the circumstances relating to each drug. Over-the-counter drugs have to
be kept under review to determine whether any of them should be made
subject to the requirement of prescription. On this subject the Commission
does not have anything to add to the recommendation in its Inferim Report
that systematic study be undertaken at regular intervals of all over-the-counter
drugs and that those found to be especially hazardous be dispensed only by
prescription. There has been controversy as to whether over-the-counter drugs
should be available only in pharmacies because of the information which
pharmacists can furnish on request. We do not think this touches the real
issue, which is the extent to which they are to be available for self-medication
without the intervention of medical judgment and advice. The requirement of
prescription adds to the consumer’s inconvenience and expense so that it must
not be imposed without good cause. The decision must be taken in cach case
on a very careful examination of all the pertinent facts. It would not be appro-
priate for the Commission to make recommendations with respect to specific
drugs.

At the present time there docs not appear to be a significant public health
problem in Canada caused by the non-medical use of over-the-counter drugs
for their psychotropic propertics, although the therapeutic cffectiveness of
many such preparations (e.g., alleged sedatives and tranquilizers) has been
seriously challenged. At the same time there are special grounds for concern
about adverse effects of some of the over-the-counter drugs, as, for example,
the high rate of accidental poisoning from A.S.A. (Aspirin®), particularly
among children. The answer to such problems is not to subject A.S.A. to the
requirement of prescription (as some have urged) since this would be imprac-
tical, nor even to restrict its distribution to pharmacics, which would also
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cause great inconvenience without any compensating benefits, but to assure,
through information programs, that there is adequate public understanding of
the dangers of accidental poisoning (as well, for example, as the danger of
such,other problems as gastric bleeding in the case of A.S.A.) and that ade-
quate measures are taken through the use of safety standards, including im-

proved packaging and other precautions, to reduce access by children to drugs
of all kinds.

The differences in the international and Canadian scheduling of drugs
emphasize the fact that appropriate drug classification for control purposes
depends on local conditions, and that there must be sufficient flexibility in
international control instruments to permit the development of control regimes
which are appropriate to the conditions in each country. Too much detail in
international control instruments may require the imposition of certain domes-
tic controls on a particular drug before they are appropriate.

The goal of international drug control policy should not be so much to
dictate the specific details of the domestic policy of individual states, but to
prevent the domestic policy of one state from being undermined by the policy
of another. In fact, this can only be accomplished by a relatively high degree
of agreement and cooperation on certain common objectives. At the same
time, international control policy should allow as much flexibility as is con-
sistent with this necessary agreement and cooperation for the development of
domestic policy along lines which seem best suited to each state. International
policy has not always struck this balance as happily as it might. It has some-
times developed a rather too detailed and rigid framework for national poli-
cies, but recent developments reflect an increased awareness of the nced for
reasonable flexibility. National policies must be permitted some scope for evo-
lution to meet changing conditions. Intcrnational agreements are entered into
infrequently and usually remain relatively unchanged for years. They are not
as casy to amend or replace as legislation. Mcanwhile, conditions and percep-
tions change in cach country, and there must be sufficient scope for response
to these changes.

Is A NEW LEGISLATIVE AND ADMINISTRATIVE CODIFICATION DESIRABLE ?

In recent years there has been a movement towards replacing the legisla-
tion that had developed in a rather piccemeal or ad hoc fashion in the drug
control ficld by comprehensive statutes reflecting not merely a codification
of the existing law but a new approach to drug classification for control pur-
poses. A common fcature of these legislative reforms has been the develop-
ment of new drug schedules for the purpose of indicating the administrative
controls and criminal law sanctions to be applied in cach case.

Examples of thesc comprehensive statutes arc the federal Controlled
Substances Act in the United States, which was enacted in October 1970,
and the Misuse of Drugs Act 1971, of Great Britain,

97




Part Two Legal Controls

The American statute contains five schedules which. group drugs ac-
cording to the following criteria for control purposes: Schedule I—the drug
has a high potential for abuse, no currently accepted medical use, and there
is a lack of accepted safety for use under medical supervision; Schedule II—
the drug has a high potential for abuse, it has a currently accepted medical
use, and its abuse may lead to severe psychological or physical dependence;
Schedule III—the drug has a potential for abuse less than the ‘drugs in
Schedules I and II, the drug has a currently accepted medical use, and its
abuse may lead to moderate or low physical dependence or high psychological
dependence; Schedule IV—the drug has a low potential for abuse by com-
parison with the drugs in Schedule III, it has a currently accepted medical
use, and its abuse may lead to limited physical or psychological dependence
by comparison with the drugs in Schedule III; Schedule V—the drug has
a low potential for abuse by comparison with the drugs in Schedule 1v,
it has a currently accepted medical use, and its abuse may lead to limited
physical or psychological dependence by comparison with the drugs in
Schedule 1IV. The essential criteria, then, are accepted medical use, potential
for abuse, and risk of physical or psychological dependence, or other harm.
These criteria lead to groupings of pharmacologically different substances,
and they do not solve some of the problems of credibility arising from the
apparent assimilation of quite different drugs. Schedule I contains various
synthetic and semi-synthetic opiates, including heroin, but it also contains
certain hallucinogenic amphetamine derivatives (such as MDA and STP),
LSD, marijuana, mescaline, peyote, psilocybin, and THC. Thus, there is an
even greater mixture of pharmacological categories in Schedule I than that
which is complained of in Canadian legislation in the assimilation of cannabis
to the opiate narcotics. Moreover, in the stated criteria for Schedule I
drugs, there is no reference (as there is in the criteria for other schedules)
to dependence-producing potential, although many of the drugs listed there
have such potential. This omission could give a misleading impression. It
undoubtedly arises from the fact that drugs with a serious dependence-pro-
ducing potential, such as heroin, have been grouped with those which do not
have one, such as the hallucinogens. Schedule II includes certain natural and
synthetic opiate narcotics, such as opium, morphine, pethidine and methadone,
as well as cocaine, amphetamine, methamphetamine and the amphetamine-
like drugs, phenmetrazine (Preludin®) and methylphenidate (Ritalin®),
Distinctions are made in the criminal sanctions applicable to drugs in Sched-
ule I and II which are defined as “narcotic drugs” (opiates and cocaine)
and the other drugs in these schedules, but trafficking offences involving
marijuana are subject to the same maximum penalties as those involving
the strong hallucinogens and the amphetamines. It is not our purposc here
to criticize the American legislation but to emphasize the difficulty of devising
any theoretical basis for drug control classification that docs not involve some
apparent incongruities or anomalics, The attempt to formulate fairly general
criteria which are not always easy to apply, but for which therc must be
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findings, may also introduce considerable complication into drug control
administration.

In the British Misuse of Drugs Act 1971, there are three groupings
of drugs for control purposes—Class A, Class B and Class C—with dif-
ferences in the range of criminal law penalties applicable to each. No criteria
are stated for the three classes, which is probably a shrewd acknowledgement
that their selection is essentially pragmatic and cannot be easily summed
up in any generalization. Class A contains THC, LSD, mescaline and certain
other hallucinogens, as well as the major natural and synthetic opiate nar-
cotics and cocaine. Class B contains cannabis and cannabis resin (marijuana
and hashish), as well as amphetamine and certain amphetamine-like drugs,
such as methylphenidate (Ritalin®) and phenmetrazine (Preludin®), and
various forms of codeine. Class C includes the sedative hypnotic metha-
qualone (e.g., Mandrax®) and certain antidepressant and stimulant drugs
such as pipradrol (Meratran®). It should be noted that the Misuse of Drugs
Act makes no reference to barbiturates, minor tranquilizers or non-bar-
biturate sedatives other than methaqualone, although they require prescrip-
tion. The maximum penalties are the same for Class A and Class B drugs
in all cases except the offence of simple possession, where the maximum
terms of imprisonment are seven and five years respectively, on indictment,
and twelve and six months respectively, on summary conviction. The main
differences in the range of penalties are with respect to Class C drugs.

The Convention on Psychotropic Substances introduces a new set of
schedules which contain different groupings than those in American, British
and Canadian legislation. The criteria which determine inclusion in these
schedules are not spelled out in the Convention, but, according to a report
of the Expert Committee on Drug Dependence of the World Health Or-
ganization,®® they are as follows: Schedule I (hallucinogens)—"Drugs
recommended for control because their liability to abuse constitutes an es-
pecially serious risk to public health and because they have very limited,
if any, therapeutic usefulness”; Schedule II (amphetamine and amphetamine-
like drugs)—“Drugs recommended for control because their liability to
abuse constitutes a substantial risk to public health and because they have
little to moderatc therapeutic usefulness”; Schedule III (short-acting bar-
biturates)—*Drugs recommended for control because their liability to abuse
constitutes a substantial risk to public health, although having moderate to
great therapeutic uscfulness™; Schedule IV (long-acting barbiturates, non-
barbiturate sedative-hypnotics, minor tranquilizers and stimulant-anorectics)
" —*Drugs recommended for control whose liability to abuse constitutes a
smaller but still significant risk to public health, and having a therapeutic
uscfulness ranging from little to great.”

The short-acting barbiturates in Schedule IIT are subject, as we have
scen, to less strict controls than the amphetamines in Schedule IL. In par-
ticular, a stricter obligation of rccord-keeping is required of pharmacists in
the case of the drugs in Schedule II than in the case of those in Schedule
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III. The Canadian policy of placing the barbiturates under the same controls
on availability as the amphetamines (subject to the further restrictions re-
cently imposed on the medical use of the latter) appears to be more justi-
fied, in view of the dependence-producing potential of the barbiturates and
the dangers of death from overdose. But this difference in scheduling does
not present a problem, since a party is free to adopt stricter control measures
for any drug than those required by the Convention. The difference in this
case does, however, serve to indicate that it would not be convenient for
Canada to adopt the precise system of schedules of the Convention as a new
classification for control purposes. On the other hand, if Canada becomes
a party to the Convention there will have to be a number of changes in the
present Canadian classifications for control purposes. In particular, a num-
ber of drugs presently on Schedule F of the Food and Drug Regulations
would have to be placed under a more strict control regime.

In considering what new grouping of drugs might be desirable in order
to give effect to essential distinctions for control purposes, it is necessary to
have some conception of the essential distinctions which have to be made
with respect to different classes of drugs. A distinction must be drawn be-
tween administrative controls on availability and criminal prohibitions and
sanctions. All drugs which are required for medical use but which are liable
to be used for non-medical purposes, and have a dependence-producing po-
tential or carry some other risk of serious harm, should probably be subject
to the same administrative controls on availability, including licensing, pre-
scription, record-keeping, reporting, safeguards against loss or theft, inspec-
tion, and audit. Since these requirements involve additional work and expense
for the administration as well as those engaged in manufacture and dis-
tribution they should only be applied (apart from international require-
ments) to drugs which clearly meet the above criteria, (The reporting require-
ments for pharmacists are particularly onerous.) There should be another
class of drugs for medical use to which the minimal prescription requircment
of Schedule F of the Food and Drug Regulations would apply. These would
be drugs which, because of some risk or another, should not be taken with-
out medical approval, but which do not have a sufficient potential for harm
or actual non-medical use to justify applying all the other administrative
controls to them.

Insofar as criminal law prohibitions and sanctions are concerned, dis-
tinctions must be made between the various classes of drugs according to
the relative seriousness of trafficking in them. While it may be reasonable
to apply essentially the same administrative controls on availability for medical
purposes to the opiate narcotics, cocaine, the amphetamines, the barbiturates
and certain of the drugs presently on Schedule F of the Regulations, it would
not be reasonable to apply the same maximum penaltics to traflicking in any
of these drugs—at lcast, not unless we are prepared, as they have done in
some other countries, to reduce the maximum penaltics for trafficking in
the opiate narcotics to those which appear to be appropriate for other
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controlled drugs. For reasons already indicated, this would not appear to
be advisable. Thus there would have to be a distinction between classes of
drugs with respect to maximum penalties for trafficking. Finally, it would
not be appropriate to deal with unauthorized possession for personal use
in the same way for all drugs for which essentially the same system of ad-
ministrative controls on availability would be appropriate. Thus, there would
have to be further distinctions between classes of drugs for such purposes.
Our conclusions and recommendations concerning the application of the
criminal law to unauthorized simple possession or use are contained in the
next section. It is sufficient to note here that they cannot be inferred from
the strictness of the administrative controls on availability which are con-
sidered to be appropriate, to each class of drugs.

A legislative re-formulation of the control system to give adequate ex-
pression to these essential distinctions might show little improvement, from the
point of view of clarity or economy, on the present legislative arrangements.
What would be required would be ‘a new statute and set of regulations to
replace the Narcotic Control Act and Parts III and 1V of the Food and Drugs
Act and their respective regulations. The drugs to be subject to control under
the new act could be grouped together in schedules or sub-divisions of
schedules according to the following criterion: drugs would be grouped to-
gether if they were to be treated alike in respect of each of the following mat-
ters—administrative controls on availability, prohibitions and penalties with
respect to unauthorized distribution, and prohibitions and penalties with re-
spect to unauthorized simple possession or use. We may consider one pos-
sible re-classification to reflect these essential distinctions and to give effect
to the requirements of the Convention on Psychotropic Substances, 1971.

The opiate narcotics, with cocaine, constitute a group of drugs to which
it is appropriate to apply the same standards with respect to controls on
availability and criminal sanctions. Cocaine is pharmacologically different
from the opiate narcotics, but this would not appear to justify placing it in
another classification, since circumstances require the application of the same
control measures to it. In this case, the grouping with the opiate narcotics
does not, as it does in the case of cannabis, convey a seriously misleading
impression as to its relative potential for harm. To mark its pharmacological
difference, however, cocaine could be placed in a subdivision of this first
category. Thus, with the necessary change to place cannabis in a more appro-
priate classification, the drugs in the Schedule of the Narcotic Control Act
could constitute the first group.

A second group could consist of the hallucinogens covered by Schedule
I of the Convention on Psychotropic Substances and Schedule H of the
Food and Drugs Act. If Canada became a party to the Convention certain
drugs would have to be transferred to this group from other schedules. In par-
ticular, mescaline would have to be transferred from Schedule F of the Food
and Drug Regulations. Psilocin and psilocybin, which are not listed in any of
the Canadian schedules, would also have to be included in this group. DMHP
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is presently covered as a cannabis derivative in the Schedule of the Narcotic
Control Act. In effect, only four of the ten drugs in Schedule I of the Conven-
tion are presently included in Schedule H of the Food and Drugs Act. The
other six are either included in other schedules or are in no schedule at all.

Included in these six drugs is THC, which is presently with other forms
of cannabis in the Schedule of the Narcotic Control Act. An appropriate clas-
sification would have to be determined for cannabis, in accordance with the
legislative policy which the Government decides to adopt with respect to it.
The conclusions and recommendations of the Commission concerning such
legislative policy are contained in our Cannabis Report. Certainly, cannabis
has closest affinity with the hallucinogens. On the assumption, however, that
it is likely to be considered appropriate to apply somewhat different provisions
to it than to the strong hallucinogens, at least with respect to criminal sanc- .
tions, it might be advisable to constitute two subdivisions in the second
group: one for the strong hallucinogens, and one for cannabis, and any other
hallucinogens with a relatively lower potential for harm. S

A third group could consist of the amphetamines and amphetamine-like
drugs, the barbiturates, and the minor tranquilizers and sedative-hypnotics
with an abuse potential which justifies the application of strict controls on
availability. Once again, there could be subdivisions to permit distinctions
which appear to be appropriate in respect of criminal sanctions. To conform
to the requirements of the Convention on Psychotropic Substances certain
drugs would have to be transferred to the third group from prcsent “classifi-
cations.

In the category of the amphetamines and amphetamine-like drugs,
methylphenidate (Ritalin®) would have to be transferred from its' present
classification in Schedule F of the Food and Drug Regulations. This would
appear to be a wise decision and a logical sequel to the transfer of phenmetra-
zine (Preludin®) to the controlled drug category. Dexamphetamine (dextro-
amphetamine), which is included in Schedule II of the Convention, is covered
under Schedule G of the Food and Drugs Act.

The short-acting barbiturates in Schedule III of the Convention are all
regulated as controlled drugs. The only change required by this Schedule
would be the transfer of glutethimide from Schedule F of the Regulations.
This drug would be better included in a subdivision consisting of minor tran-
quilizers and sedative-hypnotics.

Three out of the eleven drugs in Schedule IV of the Conventxon—barbx-
tal, phenobarbital and methylphenobarbital—are presently in the controlled
drug category and would be better included in the subdivision for the barbi-
turates. Seven of the drugs in Schedule IV—amfepramone (dicthylpropion),
ethchlorvynol, ethinamate, meprobamate, methaqualone, methylprylon, and
pipradol—would have to be transferred from their present classification as
drugs in Schedule F of the Food and Drug Regulations.* They would be

* Mecthaqualone was transferred in June 1973 from Schedule F of the Food and Drug
Regulations to Schedule G of the Food and Drugs Act.
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appropnate for inclusion in the sub-group consisting of the sedatxve-hypnoucs,
minor tranquilizers and the amphetamine-like drugs. The other drug in
Schedule IV of the Convention—SPA—is not available in Canada and is
accordingly not on any schedule in the Canadian legislation. The third group
could include drugs which are not presently in Schedule IV, such as the
minor tranquilizers Valium® and Librium®, but which are considered to be
appropriate for the same controls as other drugs in this grouping.

A fourth group could consist of drugs which require prescription, but
which do not require the strict controls on availability applied to drugs in
the first, second and third groups. Different criminal law prohibitions and
sanctions for unauthorized dxstnbutxon of drugs in the fourth group would
also be appropriate.

There would, of course, also have to continue to be a category of drugs

corresponding to the present Schedule F of the Act, the sale of which is totally
prohxblted for all purposes.

SHOULD CANADA BECOME A PARTY TO THE CONVENTION
ON PSYCHOTROPIC SUBSTANCES?

The foregoing discussion indicates some of the implications of Canada’s
becoming a party to the Convention on Psychotropic Substances. The ques-
tion that presents itself is should Canada become a party, and if so, on-what
conditions. The Convention permits states to become a party with reserva-
tions, but the matters for which a reservation may be made without the agree-
ment of other parties are limited. On becoming a party a state may make
reservations without such agreement with respect to the following matters:
the kinds of action which may be taken by the International Narcotics Con-
trol Board in a case of failure to comply with the provisions of the Conven-
tion; the provisions respecting territorial application of the Convention; the
provisions respecting settlement of disputes; and the status of wild plants con-
taining psychotropic substances in Schedule I which are traditionally used by
“certain small, clearly determined groups in magical or religious rites”.

A party may make reservations with respect to other provisions of the
Convention provided they are not objected to within twelve months by one-
third or more of the parties. A party that does object to a reservation need not
assume towards the reserving party any obligation under the Convention
which is affected by the reservation.

The right to make reservations at the time of becoming a member offers
some flexibility; so also do the terms of the Convention in many places.
But with all the flexibility available, the Convention would still require im-
portant changes in Canada’s system of controls on availability of drugs for
medical and scientific purposes. In particular, it would substantially increase
the obligation to monitor and report on inventories. There would have to be
annual reporting to the International Narcotics Control Board not only on the
controlled drugs and the restricted drugs for which there are presently records
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but also on a number of drugs on Schedule F of the Food and Drug Regula-
tions for which there are presently no such records. There would be a great
increase in the amount of record-keeping and reporting required.

The obligation with respect to penal provisions would not require any
changes in Canadian law. For example, the Convention does not require the
simple possession or use of the drugs in Schedules I, III and IV to be made
a punishable offence. The provisions respecting the strong hallucinogens, in-
cluding THC, in Schedule I of the Convention would restrict Canada’s policy
options in the future, since they appear to require, as indicated in the next
section, that use, or at least simple possession, be made a punishable offence.

On the whole, the present Canadian control system is substantially in
accordance with the essentials of the system provided by the Convention.
Canadian policy has very largely anticipated the international requirements
and in many cases goes beyond it. While changes would be required in the
Canadian system to bring it into full conformity with the provisions of the
Convention, they would be along logical lines of development for Canadian
policy. Indeed, as we have indicated, the provisions of the Convention do
not go as far as we think they should, particularly in not bringing the minor
transquilizers under a stricter control regime. But as we have pointed out, the
Convention .does not prevent a party from imposing stricter controls on par-
ticular drugs.

There are always some inconveniences, additional burdens and losses of
flexibility in international commitments, but these are counterbalanced in this
case by the importance of international standards and cooperation in drug
control policy. As we said earlier, the drug control policies of particular states
can be seriously impeded by the lack of sufficient international cooperation
with respect to control of availability. Sweden, for example, has felt that its
attempt to control the non-medical usc of stimulants has been seriously under-
mined by lack of cooperation from other nations, and this concern was one of
the prime reasons for its support of the Convention on Psychotropic Sub-
stances. Despite some of the inconvenicnces involved, we believe that Canada
should continue to support these efforts to assure that domestic drug control
policies are not undermined by lack of sufficient international cooperation.
For these reasons we recommend that Canada become a party to the Con-
vention on Psychotropic Substances, with such reservations (or amend-
ments) on particular matters as arc considered to be necessary and con-
sistent with the other policy recommendations in this report.

It must be remembered, that apart from the right to make reservations at
the time of becoming a party, a state always has the right to propose amend-
ments or to withdraw from the Convention, should that be considered neces-
sary because of changes in policy. As in the case of the Single Convention,
the Convention on Psychotropic Substances, 1971, provides that a party may
withdraw as of January Ist in any year upon giving six months clear prior
notice. The possibility of such recourse, if absolutely necessary, may assist
a party to obtain desired amendments to the Convention.
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NOTES

1. The Single Convention on Narcotic Drugs, 1961, was developed by the Com-
mission on Narcotic Drugs pursuant to a direction from the Economic and
Social Council in 1958. It was adopted and opened for signature in March
1961 at a United Nations plenipotentiary conference in which seventy-three
states participated. Its general purpose was to replace the existing multi-
national treaties in the field by a single system which would limit narcotic
drugs to medical and scientific use. It came into force on December 13, 1964.

2. The Convention on Psychotropic Substances, 1971, was approved as a basis
for international agreement at a plenipotentiary conference at which more
than seventy states were represented in Vienna in February 1971. Canada
participated in the preparation of the Convention but, along with many other
states, reserved her decision as to whether to become a party to it. States may
become parties to the Convention by signing it, by ratifying it after signing it
subject to ratification, or by acceding to it. The Convention was open for
signature until January 1, 1972 and thereafter a state may become a party
by accession.

3. These amendments, designed to strengthen the provisions of the Single Con-
vention in several respects, including the functions of the International Nar-
cotics Control Board, were adopted at a plenipotentiary conference attended
by the representatives of 97 states in Geneva in March 1972. The amendments
come into force after forty states have ratified or acceded to the Protocol
embodying them.

4. WHO Expert Committee on Dependency Producing Drugs, Sixteenth Report,
WIid. Hith. Org. techn. Rep. Ser., 1969, no. 407, p. 6.

5. Article 36.

6. Article 2, paragraph 4.

7. Article 2, paragraph 5.

8. Article 7.

9. Article 5, paragraph 2.

10. R.S.C. 1970, c. N-1.

11. Narcotic Control Regulations, 4 to 22,
12.Ibid., 23 to 37.

13. Ibid., 38 to 41.

14. Ibid., 42 to 44.

15. Ibid., 37 and 41. The Bureau of Dangerous Drugs issues “restricted lists” of
practitioners and pharmacists to whom ccrtain drugs must not be sold or
otherwise made available.

16. Ibid., 47, as amended by P.C. 1972-1795, 24 August 1972, SOR/72-337,
28 August 1972.

17. 1bid., 3.

18. Ibid., 3(3).

19, Ibid., S1.

20. Narcotic Control Act, 8. 5.
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21. Ibid., s. 4.

22.1bid., s. 6.

23, Criminal Code, s. 646.

24, R.S.C. 1970, c. F-27.

25.Food and Drug Regulations, J.01.033, as amended by P.C. 1972-1794,
24 August 1972, SOR/72-336, 28 August 1972,

26. Food and Drug Regulations, Part J.

27. Section 42.

28. Food and Drug Regulations, Part G.

29. Food and Drugs Act, s. 34. :

30. Amendments to Food and Drug Regulations, Part G, by Order in Council
P.C. 1972-3049, December 19, 1972, SOR/73-17, December 21, 1972.
31.Food and Drug Regulations, G.06.001, as amended by P.C. 1972-1794,

24 August 1972, SOR/72-336, 28 August 1972,

32.Food and Drug Regulations, C.01.041 and following.

33.Food and Drugs Act, s. 26.

34.1bid., s. 2.

35.R.S.C. 1970, c. P-25.

36. Section 15.

37.In addition to enforcement of certain federal statutes the R.C.M. Police act
in several provinces as provincial police. , :

38.G. L. Tomalty (Inspector, Officer in Charge, Drug Enforcement Branch,
R.C.M. Police), Personal communication to the Commission, December 6,
1972. ’

39. G. L. Tomalty, Personal communication to the Commission, December 15,
1972,

40, Section 423,

41. D. Craigen (Director, Medical Services, Canadian Penitentiary Service), Per-
sonal communication to the Commission, August 30, 1972,

42. Canada, Department of the Solicitor General of Canada, Statistical Informa-
tion Centre, Study on Drug Traffickers, May 1972,

43.For example, there was a seizure in Vancouver in 1972 of a clandestine
laboratory capable of producing very large quantities of MDA.

44. 1t should be observed, however, that American law enforcement authorities
claim to have created a marked shortage of heroin on the east coast of the
United States in 1972. This was reflected in an increase in price and a de-
crease in the purity of street heroin. See Federal Strategy for Drug Abuse and
Drug Traffic Prevention 1973 (Report by the Strategy Council on Drug
Abuse to the President), p. 112. There is also reference to this shortage in
Appendix B Legal and lllegal Sources and Distribution,

45. This is true of the maximum penalty of life imprisonment, There are certain
aspects of American federal and state law that are more severe than the Cana-
dian, in particular, the imposition of minimum mandatory sentences in certain
cases, and especially severe provisions in the federal law with respect to dis-
tribution to minors and traffickers engaged in continuing criminal enterprise.

46. Under the Misuse of Drugs Act 1971, trafficking offences involving the oplate
narcotics are punishable, on summary conviction, by a maximum of 12
months’ imprisonment or a fine of £400, or both, and on indictment, by
a maximum of 14 years’ imprisonment, or a fine, or both.

106




VI Control of Availability — Notes

47. Trafficking is punishable in Australia by imprisonment for a maximum of
10 years.

48. Trafficking is punishable in New Zealand by imprisonment for a maximum of
14 years.

49. In France trafficking in the opiate narcotics is punishable by imprisonment
from two to ten years, and in the case of production, manufacture, importa-
tion or exportation, by imprisonment from 10 to 20 years. In West Germany
trafficking in the opiate narcotics is punishable by imprisonment from one to
ten years. In Denmark, Sweden and Norway the maximum penalty for traf-
ficking is six years. In Finland it has been increased to ten years, and it has
been proposed to adopt the same increase in Norway. In Belgium trafficking
offences are punishable by imprisonment from three months to two years. .
In the Netherlands the maximum penalty for wilful commission of trafficking
offences is four years’ imprisonment. In Italy trafficking offences are punish-
able by imprisonment from three to eight years. In Switzerland serious cases
of trafficking are punishable by imprisonment for a term not exceeding
five years. ‘

50. 1908 Stat. Can., c. 50.

51.1911 Stat, Can., c. 17, and 1921 Stat. Can,, ¢c. 42.

52, 1953-54 Stat. Can,, c. 38.

53. 1923 Stat. Can,, c, 22.

54, Report of the Canadian Committee on Corrections: Toward Unity: Criminal
Justice and Corrections (Ottawa: Queen's Printer, 1969), p. 210.
55.1921 Stat, Can., c. 42.

56. Debates, House of Commons, Canada, 1961, pp. 6214, 6216 and 6218.
57. Cannabis Report, p. 302,

58. Barbiturate Abuse in the United States. Report of the Sub-Committee to
Investigate Juvenile Delinquency by Senator Birch Bayh, Chairman, to the
Committee of the Judiciary, United States Senate, December 1972, U.S. Gov-
ernment Printing Office, Washington, 1972; A Study of Current Abuse and
Abuse Potentlal of the Sedative-Hypnotic Derivatives of Barbiturate Acid
with Control Recommendations, Department of Justice, Bureau of Narcotics
and Dangerous Drugs, November 16, 1972.

59. This process might be assisted by the formulation of prescribing guidelines in
certain areas by the medical profession. For example, there might be guide-
lines with respect to the prescribing of the barbiturates and certain other
sedative-hypnotics, which are the drugs most commonly responsible for sui-
cide and accidental poisoning deaths in North America (see Appendices A.7
and A.8). Such self-poisoning generally involves impulsive behaviour and the
immediate availability of toxic drugs, typically in the house from a previous
medical prescription. Consequently, it has frequently been recommended that
limits be placed on the maximum quantity of drugs with significant lethal
potential which can be obtained on a single prescription. Suggestions have
included, for example, a limit of two weeks' normal medical doses at a time,
or some quantity below that generally considered lethal. It has also been sug-
gested that physicians be actively encouraged to prescribe the less toxic seda-
tives (c.g., the benzodiazepine minor tranquilizers) in place of the physically
more dangerous drugs in those applications where it would be in keeping with
therapeutic needs.

60. World Health Organization, WHO Expert Committee on Dependence: Seven-
teenth Report (WHO Technical Report Series, no. 437), 1970, pp. 13-18.
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Section VII

Control of the User

THE REQUIREMENTS OF THE INTERNATIONAL CONVENTIONS

Reference has been made in the previous section to the provisions of the
Single Convention on Narcotic Drugs, 1961, and the Convention on Psycho-
tropic Substances, 1971, with respect to the control of availability. It is
necessary here to direct attention to the provisions which contemplate control
of the user.

It will be recalled that the Single Convention requires the parties to
take such legislative and administrative measures as may be necessary “to
limit exclusively to medical and scientific purposes the production, manu-
facture, export, import, distribution of, trade in, use and possession of
drugs”. Article 36, which provides for penal provisions, does not cxplicitly
require that use as such be made a punishable offence.! It refers to “posses-
sion”, and it could be argued that it is possession in the context of distribution.
This is a reasonable inference from the fact that all the other acts specified
by Article 36 are acts of production or distribution, and such a construc-
tion is reinforced by the use of the word défention for possession in the
French version of the article. Some have taken the position that Article
36 does not contemplate simple possession for use. The prevailing view
in the international community, however, appears to be that the Convention
requires partics to make simple possession a punishable offence. It is to be
noted that Article 36 requircs not only certain specified acts to be made

punishable offences, but also “any other action which in the opinion of -

such Party may be contrary to the provisions of this Convention”. Thus the
parties are given considerable scope to determine the range of penal offences
which they think is necessary to achieve the objectives of the Convention.
As far as we are able to ascertain, most partics to the Convention have made
simple possession or usc a penal offence. Thus, by their own legislative
behaviour, states have tended to give this construction to their obligations
under Article 36, although on the basis of technical interpretation a good
case could be made for limiting the meaning of possession to posscssion
for the purpose of trafficking.
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Article 22 of the Convention on Psychotropic Substances, 1971, does
not, as we have seen, indicate the specific kinds of conduct which must be
made punishable offences, as does Article 36 of the Single Convention. In-
stead, it refers generally to any action contrary to such laws and regulations
as the parties see fit to adopt in fulfilment of their obligations under the
Convention. This would appear to offer more flexibility as to the choice of
conduct which must be made a punishable offence. There is, however, with
respect to Schedule I drugs (hallucinogens, including THC but not mari-
juana or hashish) an explicit obligation to prohibit all use except for scien-
tific and very limited medial purposes by authorized persons in approved
institutions.2 This would appear necessarily to involve making non-medical
use, or at least simple possession for purposes of such use, a punishable
offence. This is not the case with the drugs in Schedule II (amphetamines and
certain drugs with similar action), Schedule III (short-acting barbiturates
and drugs with similar action), and Schedule IV (various other sedative-
hypnotics, minor tranquilizers and stimulants). A party is required to limit
“by such measures as it considers appropriate”, the manufacture, distribu-
tion and “use and possession” of these drugs to medical and scientific
purposes.? Such drugs are to be made available only upon prescription, but
there does not appear to be an obligation to make use or simple possession
of such drugs for unauthorized purposes a punishable offence.

There has been increasing concern in the international community to dis-
tinguish between trafficking and use, and to encourage the application of
non-penal measures to the user. This shift in emphasis is reflected in the
following provision in Article 22 of the Convention on Psychotropic Sub-
stances, 1971:

. . . when abusers of psychotropic substances have committed such of-
fences, the Parties may provide, cither as an alternative to conviction or
punishment or in addition to punishment, that such abusers undergo measures
of treatment, cducation, after-care, rehabilitation and social reintegration. ...

This provision, which could be applied to persons convicted of traffick-
ing offences as well as those convicted of simple possession or use, reflects
the thinking that it may be more appropriate to apply non-penal measures
to the drug-dependent person, regardless of his offence. Its purpose is to
give states more flexibility in social policy with respect to the user. It is
to be noted, however, that this alternative nccessarily involves some degree
of compulsion or cocrcion of the user.

The Single Convention has not contained this provision until recently,
although the lack of it has not prevented the development of compulsory
trcatment as an alternative to imprisonment in scveral states. Formerly,
the only reference to trcatment in the Single Convention was Article 38,
which rcads:

1. The Partics shall give special attention to the provision of facilities for
the medical treatment, carc and rchabilitation of drug addicts.
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2. If a Party has a serious problem of drug addiction and its economic
resources permit, it is desirable that it establish adequate facilities for
the effective treatment of drug addicts.

The amendments to the Single Convention adopted in March 1972 incorpo-
rate the above provision of the Convention on Psychotropic Substances, 197 1,
concerning alternatives to punishment. Article 38 of the Single Convention,
as amended, applies the language of Article 20 of the Convention on Psycho-
tropic Substances, 1971 to narcotic drugs as follows:

1. The Parties shall give special attention to and take all practicable
measures for the prevention of abuse of narcotic drugs and for the early
identification, treatment, education, after-care, rehabilitation and social
reintegration of the persons involved and shall co-ordinate their efforts
to these ends.

2. The Parties shall as far as possible promote the training of personnel
in the treatment, after-care, rehabilitation and social reintegration of
abusers of narcotic drugs. : .

3. The Parties shall take all practicable measures to assist persons whose
work so requires to gain an understanding of the problems of abuse of

- drugs and of its prevention, and shall also promote such understanding
among the general public if there is a risk that abuse of drugs will become
widespread. ‘

CANADIAN LAW AND LAW ENFORCEMENT WITH RESPECT
TO CONTROL OF THE USER

THE PROHIBITIONS

Under Canadian federal law, the unauthorized possession for purposes
other than trafficking of the drugs covered by the Narcotic Control Act and
Part IV of the Food and Drugs Act is a criminal offence. These include the
opiate narcotics, cocaine, cannabis, and the strong hallucinogens. The simple
possession without authorization of the controlled drugs’ (amphetamines and
barbiturates) in Schedule G of Part III of the Food and Drugs Act and of the
prescription drugs (various sedatives, tranquilizers, stimulants, analgesics,
and other substances) covered by Schedule F of the Food and Drug Regula-
tions is not an offence.

Under the Narcotic Control Regulations “prescription shopping” or
“double doctoring” is made an offence in the following terms:

A person in whose favour a prescription or a narcotic has been issued
shall not seek or receive another prescription or a narcotic from a different
practitioner without disclosing to that practitioner particulars of every
prescription or narcotic that he has obtained within the previous thirty days.$

/
There is no such offence for controlled drugs (amphetamines or bar-
biturates). under Part 1II of the Food and Drugs Act, nor for drugs covered
by Schedule F of the Food and Drug Regulations.
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PENALTIES

The oﬁeﬁcé of simple possession is punishable under the Narcotic Con-
trol Act as follows:

Upon indictment, by a maximum of seven years’ imprisonment; and

Upon summary conviction, on first offence, by imprisonment for
a term not exceeding six months or a fine not exceeding $1,000 or both,
and on a subsequent offence, by imprisonment for a term not exceeding
one year or by a fine not exceeding $2,000 or both.®

On indictment, the court may also impose a fine in any amount which
it judges appropriate, in addition to imprisonment, but it may not impose a
fine in lieu of imprisonment, where, as in this case, the offence is punishable
by imprisonment for more than five years.®

The simple possession without authorization of the restricted drugs
(LSD, etc.) in Schedule H of Part IV of the Food and Drugs Act is punish-
able as follows:

Upon summary conviction, for a first offence, by a fine not ex-
ceeding $1,000 or by imprisonment for a term not exceeding six
months, or by both, and for a subsequent offence, by a fine not ex-

ceeding $2,000 or by imprisonment for a term not exceeding one year,
or both; and

Upon conviction on indictment, by a fine not exceeding $5,000
or by imprisonment for a term not exceeding three years, or by both.?

Reference is made to Appendix F.3 for further details on the law re-
specting the offence of simple possession under the Narcotic Control Act
and Part IV of the Food and Drugs Act.

For the policy governing the decision as to whether to proceed by

indictment or summary conviction see Appendix F.7 Prosecution in Drug
Cases.

CONVICTIONS

The number of convictions for the offence of simple possession of
drugs other than cannabis under the Narcotic Control Act and of the re-
stricted drugs under Part IV of the Food and Drugs Act reflect in some
measure the level, or relative intensity, of law enforcement against the user.

The opiate narcotics. The vast majority of the convictions for simple
possession of drugs other than cannabis under the Narcotic Control Act
have, of course, involved heroin, Up to the end of 1970 the convictions
for simple possession of heroin remained at a fairly stable level of about
200 per annum, as indicated by the following figures: 1968 - 202; 1969 -
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192; 1970 - 201. The number of convictions showed a marked rise in 1971,
and again in 1972, as indicated by the following figures: 1971 — 378; 1972 —
630.

The figure for 1972 is under four per cent of the estimated total of at
least 15,000 heroin-dependent persons in the country, and possibly under
one per cent of the total number of heroin users. (See Appendix C Extent
and Patterns of Drug Use.)

The number of convictions for simple possession of drugs other than
heroin (and cannabis) under the Narcotic Control Act has been relatively
small, although it has been steadily increasing, as indicated by the following
figures: 1970 — 57; 1971 — 73; 1972 - 106. Of these drugs, methadone and
cocaine have accounted for the highest proportion of convictions.

The number of convictions for “prescription shopping” or *“double
doctoring” under Section 3(3) of the Narcotic Control Regulations has been
as follows: 1970 - 12; 1971 - 46; 1972 - 38. (See Appendix E Conviction
Statistics for Drug Offences, Tables E.1 to E.3 inclusive.) Mcthadonc has
been the drug most heavily involved.

In view of the conviction figures some gencral observations are in order
concerning the impact of the criminal law system upon the total population
of heroin-dependent persons. The policy of law enforcement against the heroin
addict has traditionally been one of containment. There has been a sclective
policy of harrassment and arrest. Policc have not wanted to drive the phe-
nomenon underground or to disperse it too much. They have sought to keep
it concentrated, visible and contained. Law enforcement against the uscr of
opiate narcotics takes the form of careful survcillance of well-established
meeting places, where distribution takes place, and observation of the subse-
quent movements of the user with a view to apprchending him in the act of
possession. The chief concern of the police is to avoid an ill-timed encounter
with the user that will enable him to swallow or otherwisc disposc of the
substance before it can be scized. The police usually attempt to apprchend
the user when he has prepared the substance for use, and is about to usc
it. Thus the whole approach to apprchension of the user is onc which is
conditioned by the need to take hold of the substance before it is placed
beyond reach. This accounts for the kind of surveillance that is practised,
the need to be able to break into premises without warning, and the resort
to force to recover the substance when the person in possession attempts
to swallow or otherwisc disposc of it. The police do not cnforce the law
against simple possession as intensively as they could, but do so on a sclective
basis. They are morc concerned to know where the user is, and to keep him
under surveillance, than to scize cvery opportunity to arrest him.

The strategy of containment requires a certain toleration of established
and localized patterns of dealing in order to be able to keep the using popula-
tion under observation. In recent ycars this strategy of containment has
been undermined by the spread of opiate narcotic use beyond the traditional
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areas of concentration. This has arisen in part because of the increase of
such use among younger multi-drug users. The police no longer have the
same sense of having the phenomenon under close observation and effective

containment. As one officer in Vancouver put it to a member of the Com-
mission’s research staff:

Three or four years ago, the heroin scene was totally under control.
We knew every addict and we kept them confined to Main and Hastings
(known as the corner). If we saw a new face we could really jump the
guy and keep him under pressure and maybe convince him to remain
“unwired”. We had a list of new addicts which we kept at the station.
There were 325 addicts on the street, 400 addicts in jail, 400 chipping, and
400 ex-addicts. We were able to keep the number of addicts down.*®

It is possible that little more than ten per cent of the opiate-dependent
population is under the control of the criminal justice and correctional system
at any one time. In the fall of 1972 our investigations suggested that there
werc not morc than about 1,550 known opiate dependents in the correc-
tional system in this country. There appeared to be about 450 on proba-
tion (of whom just over 70 per cent were in British Columbia) and about
100 on parole (of whom over 90 per cent resided in British Columbia).
The number of known ‘addicts’ believed to be in federal penitentiaries was
about 330, and the number in provincial correctional institutions to be
about 670. Some of thosc in correctional institutions were probably dependent
on drugs other than the opiate narcotics.?

Therc may, of course, be many other opiate-dependent persons within
the correctional system who are not known as such to the authorities. Except
for cases involving an offence under the Narcotic Control Act, in which a
presumption of heroin use is raised at the point of contact with the criminal
law system, knowledge of drug usc among persons convicted of criminal
offences is gencrally obtained from admission by the offender. What may
be said is that the criminal law and correctional system is apparently not
aware of cxcrcising control over much morc than ten per cent of the

addict population. It may be safcly asserted that at any one time the vast
majority of addicts arc on the strect.

The maximum penaltics in Canada for the simple possession of the
opiate narcotics fall within the gencral range of scverity of the penalties in the
United States'® and Great Britain'! and are, generally speaking, more severe
than those in Western Europe,'? Australia'® and New Zealand.!

About forty per cent of the convictions for the simple possession of
heroin are disposed of by fine, suspended sentence, probation, and absolute
or conditional discharge. (Sce Table E.15.) Of the remaining 60 per cent
of the cascs, in which therc is a scntence to imprisonment, about 90 per
cent of the sentences are for a period under two ycars, and more than half
of the others are for a period under three years.
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A high proportion of persons convicted of the simple possession of
opiate narcotics have a previous criminal record. The background of heroin
addicts in federal penitentiaries shows an average of over eight convictions
per person.!® Previous offences of persons convicted of simple possession
include breaking and entering, theft, false pretense, forgery, counterfeiting,
possession of stolen property, vagrancy and prostitution. In most cases the
previous record consists of drug offences and crimes against property, but
there are also many cases of crimes of violence, mainly assault. Over one-
third of the addict population in federal penitentiaries appears to have
committed one or more crimes of violence. About fifty per cent of the per-
sons imprisoned for the simple possession of heroin have a record of
previous drug offences.

The restricted drugs. The total numbers of convictions for simple
possession of “restricted drugs” (the strong hallucinogens) in recent years are
as follows: 1970 - 1,009; 1971 - 1,253; 1972 - 1,216. The highest propor-
tion of these convictions has been for LSD: 1970 - 956; 1971 - 1,065;
1972 - 830. The next most important drug, in terms of total number of
convictions for simple possession, has been MDA, as follows: 1970 - 58;
1971 - 251; 1972 - 379. (See Tables E.66 to E.68 inclusive.) Thus, the
convictions for LSD have shown a relative decline, while those for MDA
have shown a steady increase. The latter have grown from slightly under
six per cent of the number of convictions for simple possession of restricted
drugs in 1970 to 31 per cent in 1972.

The proportion of the convictions for the simple possession of LSD
which have been disposed of by imprisonment has dropped from about 23
per cent in 1970 to about 12 per cent in 1972. (See Tables E.57 to E.59
inclusive.) The remainder are disposed of by fine, suspended sentence, pro-
bation, and absolute or conditional discharge. Over 44 per cent of the con-
victions and about 50 per cent of the sentences of imprisonment for the
simple possession of LSD involve persons under twenty-one years of age.
(See Table E.59.) The majority of sentences to imprisonment are for periods
under six months and all are under two years. Essentially the same observa-
tions apply to convictions for the simple possession of MDA, although the
proportion of those under twenty-one years of age is somewhat lower. (See
Table E.71.)

OTHER LEGISLATION WITH RESPECT TO THE USER

There are various other federal and provincial legislative provisions pro-
hibiting drug-related conduct. For applicable provisions of the Criminal Code
of Canada and the role of the Juvenile Delinquents Act the reader is re-
ferred to Appendices F.4 and F.5, respectively. Reference is made later in
this section to the federal Tobacco Restraint Act which prohibits the posses-
sion, and use in public, of tobacco by persons under the age of 16.
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From time to time the provinces have enacted penal provisions relating
to non-medical drug use. Provincial legislative jurisdiction for this purpose
is discussed in Appendix F.1 The Constitutional Framework. There are
several such provisions in provincial liquor legislation, including the offence
of public drunkenness and the prohibition of purchase or consumption of
liquor by minors. Another example is the provision in the Public Health Act

of Alberta prohibiting the use of a volatile solvent for purposes of in-
toxication.!®

THE ISSUES WITH RESPECT TO CONTROL OF THE USER

The issues with respect to legal control of the user are whether there is
to be an offence of simple possession or use for a particular category of non-
medical drug use, what the maximum penalties for such an offence are to be,
and whether any control or coercion is to be exercised with respect to the
user for other purposes such as quarantine, treatment or indoctrination. In
Section V we considered the use of law with respect to the non-medical
use of drugs as a matter of general principle, the general effectiveness of the
criminal law in controlling availability and use, and the costs of using
the criminal law in this field, In this section we wish to look more closely
at the issues with respect to control of the user in certain categories of
drug use. :

Despite the limitations and drawbacks of the criminal justice system
in the field of non-medical drug use the majority advocate some control
over the drug offender, particularly the user of heroin. The avowed purpose
of such control is not merely to prevent the offender from continuing to
violate the drug laws and to commit drug-related crime but also to reduce his
contact with prospective users. It is felt that users spread drug use by en-
couraging or facilitating the use of others. In this sense it is argued that they
are “contagious” or “infectious”. A further reason for secking control is to
direct the user into treatment. It is said that the user often lacks motivation
for treatment and needs to be encouraged to seck it.

Others dispute the assumptions underlying the case for control. They
do not deny that control may reduce the offender’s drug use, although they
point out that drugs circulate in most institutions in which there is confine-
ment. They also observe that while the offender’s ability to influence the
drug use of persons outside the institution may be severely reduced or virtually
climinated, he remains in contact with many prospective drug users within
the institution. In any event, however, they dispute the contagion thesis.
While they do not deny that drug users may facilitate the initial use of others,
they contend that other factors must intervene as the more direct cause
of harmful drug use. Finally, they take issue with the assumption that persons
can be properly motivated for treatment by coercion. They contend that
the person who is compelled to submit to treatment lacks the motivation
which is essential for the successful treatment of drug dependence.
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It is not essential to control that the offender be subjected to im-
prisonment or some other form of confinement. Control can be exercised
over the offender in the community through a surveillance in the form of
probation or parole. A system of control must, however, be backed up by
an effective sanction for violation of the conditions of probation or parole,
and the only effective sanction is deprivation of liberty in the form of im-
prisonment or some other confinement. Thus if we choose a system of
control we must be prepared to use confinement whatever name we give it,
and we must have the facilities and the will to make the threat of confinement
real and credible. Otherwise the system will lack an effective sanction, and
offenders will evade the control with impunity. If we seek to avoid the
drawbacks of confinement as much as possible we must rely on individuals
preferring a conditional and supervised liberty in the community to confine-
ment and on a high proportion of them being able to comply with the condi-
tions of such liberty in a sufficient degree to warrant leaving them in the
community.

The feasibility and apparent success of such a system depend very
much on the criteria of sufficient compliance and the severity or indulgence
with which they are enforced. If one wishes to avoid a high rate of failure
and the necessity of the repeated confinement of a large proportion of
offenders one will adjust the criteria of compliance and their application to
the realities of the situation. In the case of drug dependence, strict criteria
strictly enforced will call for extensive use of confinement.

There have been varying systems of control and varying rates of suc-
cess with them. In speaking of success we must keep clearly in mind the
distinction between the various objectives of control: deterrence, isolation
or quarantine, and treatment and rehabilitation. Deterrence is the principal
object of punishment. Punishment is meant to persuade others that it does
not pay to engage in the prohibited behaviour, and it is also meant to teach
a similar lesson to the offender. Criminologists speak of general deterrence,
which is the deterrence of others, and special deterrence, which is the de-
terrence of the offender. Short of capital punishment, deprivation of liberty is
the most severe punishment we can impose. Deprivation of liberty not only
serves the function of punishment but it protects others from being exposed
to the offender. This is the function which we refer to as isolation or quaran-
tine. It is often referred to as incapacitation. In the case of drug use, as we
have said, it is advocated quite literally as a measure of quarantine on the
ground that certain drug users arc contagious or infectious. Deprivation
of liberty is also seen as a means of submitting the offcnder to treatment
with a view to rchabilitating him as a law-abiding citizen. In the case
of the drug offender the emphasis is on curing his drug dependence or
managing it in such a way that he is able to function reasonably effectively
in a law-abiding way.

We have commented on the rclative effectivencss of the criminal law
as a deterrent in the field of non-medical drug use. For all of the reasons
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mentioned in that discussion advocates of control will often concede that the
criminal law is likely to be less effective as-a deterrent against the drug
user than against many other kinds of -offender, but they will state that
they are more concerned with isolation or quarantine. At the same time,
if there is not a sufficient risk of apprehension and imprisonment to make
the law an effective deterrent, then it can hardly be an effective measure of
isolation and quarantine. To be an effective measure of quarantine the law
must be able to assure the removal of a high proportion of offenders from
contact with prospective users. It may be argued that the reason the law
would appear to be a relatively ineffective deterrent in the case of drug use
is not so much the small proportion liable to be detected as the very strong
attraction of the prohibited behaviour, particularly in the case of dependence;
and that while the threat of deprivation of liberty may be a relatively weak
deterrent, the actual deprivation of liberty may be an effective measure of
isolation or quarantine. Total numbers are nevertheless important where
quarantine is concerned. If any substantial numbers escape the quarantine
the spread of the disease will continue more or less unchecked. If the epidemic
theory holds true then it is logically necessary to isolate a high proportion
of the infected population if we want to check the spread of the disease and
not merely to slow its rate of spread. Actually, there has not been a serious,
thorough-going attempt in Western societies to check drug use by a system
of quarantine. It is a policy which is still being advocated and debated.

Apart from the contagion theory, however, control is seen as an essen-
tial measure to take drug-dependent persons “off the street” and to reduce
their drug-related crime, which in some large American urban centres has
reached very serious proportions. Indeed, many consider this the most serious
consequence of heroin dependence: the amount of property crime that heroin-
dependent persons are obliged to commit to support their habit,!” and the
amount of fear and general insccurity which is generated by their drug-
related criminal activity, including an increasing amount of violence. In the
measure that control reduces this crime it is deemed to serve a sufficient
function to justify its use.

There are various models of control. There is regular imprisonment and
special treatment programs in an institutional setting such as those conducted
in the American federal hospitals at Lexington and Fort Worth and at the
Matsqui Institution in Canada (sec Appendix I Treatment of Opiate De-
pendents in Federal Penitentiaries in Canada). There is the model offered
by Part II of the Narcotic Control Act (which has never been put into force)
of sentence to custody for treatment for an indetcrminate period in a penal
institution. (For discussion of thesc provisions see Appendix F.1 The Consti-
tutional Framework and Appendix J Probation for Heroin Dependents in
Canada.) Other models of institutional control are to be found in the civil
commitment programs which cxist at the federal and statc levels in the
United States. One of the most important of these—the California Civil Addict
Program—is described in detail in Appendix L.
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There are various provisions for compulsory treatment in other coun-
tries. An interesting model is that provided by the French law of December
31, 1970.18 This law, which makes the illicit use of narcotic drugs an offence,
provides further that persons who could be charged with the offence may be
ordered by the law enforcement authorities to submit to detoxification and to
medical surveillance for a period judged to be necessary. These treatment
measures are carried out under the jurisdiction of the public health au-
thorities who are to work in close cooperation with the law enforcement
officials. In the case of a first offender the authorities will not proceed with
prosecution against a person who complies with the prescribed medical treat-
ment for its full duration. In the case of subsequent offences it is in the
discretion of the authorities whether to proceed. Compulsory treatment may
also be ordered after conviction of illicit drug use, as an alternative to other
penalties. Finally, the French law provides for voluntary submission to de-
toxification and medical surveillance under conditions which will permit the
patient to maintain his anonymity. This provision is designed to encourage
drug users to submit to voluntary treatment rather than to wait for an
order from the law enforcement authorities. Compulsory treatment may also
be ordered when a drug user is reported to the public health authorities by a
doctor or social worker.

The basic model for civil commitment in Canada is the provision under
provincial mental health statutes for the compulsory confinement of persons
suffering from mental disorder. There is legislation providing for such com-
mitment in every province. The ground for commitment in most cases is
that the person suffers from mental disorder to such a degree that hospitali-
zation is required for his own protection or welfare or the protection of
others, or, as it is expressed in some provinces, in the interests of his own
safety or that of others. Commitment is usually upon a doctor’s certificate,
although there is also provision in most provincial legislation for commitment
by court order. Commitment may be renewed for successive periods by
doctor’s certificate. There is generally provision for independent review of
the justification for commitment. In most provinces a person with drug-
related problems must fall within the general definition of mental disorder
to be cligible for commitment. In some cases the definition expressly includes
dependence or addiction.?® Apart from the question of dependence, certain
kinds of drug use may produce or be accompanied by a mental condition
included in the definition of mental disorder.

In 1971 there was a total of 18,573 admissions to psychiatric facilities
in Canada with a diagnosis of alcoholic psychosis or alcoholism, of which
2,909 involved involuntary commitment.?® There were 2,179 admissions
with a diagnosis of drug dependence (excluding alcohol) of which 420 in-
volved involuntary commitment, The order of relative importance (along with
the number of admissions) in the drug dependence categories was as follows:
1. amphetamine and related stimulants (383); 2. natural and synthetic opiate
narcotics (239) ; 3. hallucinogens [excluding cannabis] (204) ; 4. barbiturates
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(126); 5. other sedative-hypnotics and tranquilizers (84); 6. cannabis (28);
and 7. cocaine (4). There was a large number of admissions classified as
“other” (300) or for which the drugs involved were unspecified (811).
(These data are discussed in more detail in Appendix A The Drugs and
Their Effects.)

In some cases provincial legislation expressly provides for the com-
pulsory treatment of alcoholism for periods ranging from ninety days to
one year.?! In a few cases there is special legislation for the commitment of
opiate-dependent persons, although it does not appear to have been used.??

Other models of control are parole (see Appendix K Parole of Heroin
Dependents in Canada), probation (see Appendix J Probation for Heroin
Dependents in Canada), and conditional discharge (see Appendix F.8 Sen-
tencing). These all involve supervxsxon in the community rather than insti-
tutionalization.

There has been growing resort in the United States to court referral or
“diversion” from the criminal justice system to treatment. A typical diversion
program is the Court Referral Project of the Addiction Services Agency in the
City of New York.2® This project has developed partly out of the unwillingness
of persons involved in the criminal justice system to resort to the com-
mitment program of the Narcotic Addiction Control Commission. It has
been estimated that only seven per cent of the addict population which is
not incarcerated nor participating in other treatment programs is presently
on civil commitment status in New York State. There are several reasons for
this reluctance: the over-crowding of court facilities; and the negative
attitude towards the civil commitment program of opiate dependents, legal
aid lawyers (who represent more than 90 per cent of the defendants),
and lawyers in the district attorneys’ offices. A defendant, who may have
only been charged with a misdemeanour, may request a jury trial on the
issue of addiction, and the district attorney’s office is often unwilling or un-
able to devote the necessary resources for such trials because of a backlog
of felony charges and more serjous cases. In such cases non-addiction is
conceded and the defendant is sentenced to a correctional institution.

A common pre-trial disposition of misdemeanour cases involving opiate-
dependent persons in New York City has been to adjourn the case and refer
the opiate dependant to a private agency for treatment. The court discharges
the defendant if he is still successful in the program after a year or so (dur-
ing which time progress reports will have been received) or will have him
returned to stand trial for the criminal charge if he is unsuccessful or ab-
sconds from the program.

The New York Court Project was established to formalize this diver-
sion of opiate-dependent persons out of the criminal justice system into
treatment. About two-thirds of the referrals are post-trial, where the convicted
defendant goes into a treatment program on probation. If he is successful in
the program (by the program’s standards) he is not sent to jail. One-third
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of the referrals occur before trial, and the charges are dropped against the
defendant if he is successful.

The Project staff interviews the addict and tries to determine the treat-
ment modality that will be most appropriate for him, thus eliminating the
haphazard choice of a treatment program and hopefully increasing the
chance of success. Between one-quarter and one-third of those interviewed
are judged to be unready or ineligible for treatment and returned to the
court. On very rare occasions (when an individual requests it, for example)
an addict is referred to the commitment program of the Narcotic Addiction
Control Commission.

The Project claims a rate of retention in treatment of between 65 and
70 per cent. As the quarterly report of the Project for the period April 1st
to July 1st, 1972 notes, “It is absolutely necessary, for the success of such
a venture, to obtain the cooperation of the Prosecutor and Defense Counsel,
the Department of Correction, Department of Probation, the Court and,
finally, the treatment programs.” Opiate-dependent persons come to the at-
tention of the Project primarily through two channels: direct referrals from
defense counsel, judges, department of probation and defendants themselves;
and, secondly, screening of pre-trial detainees going through detoxification
in correctional institutions. The majority of the cases for referral are se-
lected through the second of these processes. There are approximately
40,000 persons detoxified each year in the prison system in New York. It
is estimated that about one-quarter of these are eligible for diversion into
treatment programs.

The Court Referral Project began to place individuals in treatment in
January 1972. No defendant is placed in a treatment program he does not
wish to enter. Project staff visit the prisons to interview those prisoners who
are awaiting trial and have indicated a wish to enter trcatment. At the end
of the first quarter of operation approximately 130 persons had been recom-
mended for release from prison and placement in treatment programs. Of
that number 45 had been rejected by the District Attorney or the court.
Of the remaining 85 who were placed in treatment, approximately 60, or 70
per cent, were still participating at the end of this period and had “not gotten
into further trouble”. The court, the District Attorney and defense counsel
are notified by the Project when a person leaves a trcatment program. It is
contemplated that a person will remain in treatment from six months to a
year before final action is taken regarding the disposition of his criminal
case.

A difficulty encounterced by the Project has been the limited availability
of trcatment for the number of opiate-dependent persons in New York.
There has been a particular difficulty in obtaining places in methadonc pro-
grams.* By the end of the sccond quarter over 1,100 persons had been inter-
viewed and approximately 300 referred to treatment. These are described

* Since the report on which this statement is based there has been a significant increase
in the availability of places in treatment.

120




VIL Control of the User

in the quarterly report of the Project as “young, hard-core addicts, who
have been involved with the law on numerous occasions”. Over 70 per cent
of them claim to have been supporting their drug habit by crime. Approxi-
mately 50 per cent have been referred to drug-free programs, 40 per cent to
methadone maintenance programs and the remainder to various other
treatment programs, including in some cases the use of narcotic antagonists.
At the end of the second quarter of operations, approximately 70 per cent
of those released into treatment were still participating in the program.

Another model of control is the new approach adopted in recent years
by several of the provinces towards the treatment of public drunkenness.?*
Where a police officer finds a person who appears to be intoxicated in a
public place, he may, instead of charging him with the offence of public
drunkenness, take him into custody for detoxification treatment. The police
officer is given a statutory immunity from liability if he acts in good faith.
The law may also provide immunity from liability to any physician or any
hospital for the examination or treatment of the individual who is brought
to a detoxification centre by a police officer. Generally, the law stipulates
a maximum period, ranging from twenty-four to seventy-two hours, for
which the individual may be detained. The law may provide for a longer

period of detention upon application to a judge or magistrate for a confirm-
ing order.

Most of the provincial mental health acts which provide for civil
commitment of persons suffering from mental disorder contain a similar
provision giving power to police officers to take into custody and detain for
medical examination any person whom they observe to be apparently
suffering from mental disorder and acting in a disorderly or dangerous
manner. This power exists for cases where it is not practicable to attempt to
obtain the order of a judge or magistrate upon information under oath. A
person apprehended and detained for examination in this manner may be
committed upon the examining physician’s certificate.

There has been considerable experience with deprivation of liberty as
a means of facilitating treatment and rchabilitation, but on the whole the
results have not been very encouraging. The experience with treatment in
prison-like settings of confinement has definitely been unsatisfactory. This
is borne out by the Canadian and American experience with treatment in
penal institutions.> What they show is a very high rate of relapse and
recidivism. It should be noted, however, that these treatment programs
were committed to a goal of abstinence or cure. They were not experiments
with the use of methadone maintenance as a means of managing opiate de-
pendence. There is no reason to believe that their rate of failure with a
drug-frec goal is likely to be much higher than that of other abstinence pro-
grams. They do tend to emphasize two things, however: bringing addicts
together in a long period of confincment tends to reinforce them in their
commitment to drugs and a drug-using criminal subculture, and secondly,
there must be long-term aftercare and follow-up to help the addict re-
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structure his life, if there is to be any hope of success. According to Isbell
the chief limitations of the American programs in the federal hospitals at
Lexington and Fort Worth were a lack of control over voluntary patients,*
a high proportion of whom left the program prematurely, and a lack of
follow-up in the community.?® The American civil commitment programs,
particularly the California and federal programs, were designed to meet
these requirements of control and follow-up. Their results have not been
dramatically better than those in regular penal institutions, but again, at least
until fairly recently, they have not permitted methadone maintenance. (See
Appendix L Civil Commitment in California.)

In Matsqui Institution (see Appendix I Treatment of Opiate Dependents
in Federal Penitentiaries in Canada), a hospital-like complex established
as a result of the recommendations of the Fauteux Report and conceived
of as a forerunner of a system of treatment facilities which would permit
the introduction of compulsory treatment under Part II of the Narcotic
Control Act, a carefully controlled experiment was conducted to determine
the success of a special form of therapeutic community treatment as com-
pared to the regular treatment program in the institution. A comparison was
not made with the results of imprisonment without treatment. In the result,
those who were subjected to what might be called the “advanced” or “pro-
gressive” form of treatment with a less authoritarian and more participatory
group therapy atmosphere and a greater emphasis on the upgrading of
skills, turned out worse than those in the regular treatment program. They
appear to have become more skilful in leading the life of a criminal addict.
What the Matsqui experiment tends to emphasize is the role which prison,
even with well-intentioned treatment efforts, can play in strengthening
the criminal inclinations and capacities of offenders. It may also suggest
that more authoritarian techniques are more effective with the criminal
- addict than more permissive ones. '

One cannot deny all efficacy to these experiments with treatment in a
prison setting. A case can be made for the contention that they effected a
marginal improvement, and, of course, had the merit, while the offenders
were in confinement, of keeping them out of drug-related crime and out of
contact with law-abiding non-users.

Vaillant has also observed that a long-term follow-up of those released
from the federal hospital at Lexington showed that a certain propor-
tion—about two per cent—had become abstinent each year.?” Whether
this can be attributed in some measure to the treatment program which they
received or to the phenomenon of “maturing out”, or to other factors, is
not clear.

In any event, there scems to be a general acknowledgement that im-
prisonment or other forms of confinement, whatever we choose to call them,

. ﬂgmp&puhﬁo.n in these hospitals consisted partly of prisoners and partly of voluntary
pa
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do not increase the chances of successful outcome with an abstinence form
of treatment, As a result, there has been a very definite movement away
from confinement or inpatient status to outpatient or probationary status.
This reflects the general trend of thinking in penology and mental health
policy in favour of more rehabilitation or treatment in the community. In
the drug field this trend has been particularly marked in the California civil
commitment program (see Appendix L). There has been a steady tendency
in recent years to reduce the period of time required to be spent in inpatient
status, and to increase the relative proportion of time spent in the com-
munity. The initial mandatory period of six months confinement in inpatient
status is no longer compulsory for everyone. The program now includes a
“Direct Release” experiment in which a certain number are permitted to go
directly from commitment to outpatient status on methadone maintenance.

- In Canada, there has been limited experience with the use of proba-
tion and parole in the management of heroin dependence. (See Appendices
J and K.) In particular, the potential of these forms of control, in associ-
ation with methadone maintenance, has not been fully tested. The availa-
bility of methadone justifies further experiment with these forms of super-
vision in the community, particularly probation. There are special problems
concerning parole arising from the effect of imprisonment on the heroin
dependent and the implications of forfeiture and revocation of parole.

Certain problems have arisen in connection with the relationship be--
tween the law enforcement and treatment authorities. The first involves the
decision as to who is to be accepted for treatment and the second the
decision as to whether a person’s probation or parole should be revoked
for violation of the conditions of release. The courts may be increasingly
prepared to place drug-dependent offenders in a probationary status on
treatment rather than sentence them to imprisonment or release them into
the community again without any attempt at treatment. On the other hand,
the treatment agencies point out that not all drug users are suitable for
certain kinds of treatment, and that the treatment authorities must have the
final word as to who is to be accepted. The law enforcement authorities are
interested in effective control—in removing the drug-dependent person from
the illicit market and from drug-related crime; the treatment agencies are
interested in successful treatment, or at least treatment with a reasonable
chance of success. There is often a tension or conflict between these two con-
cerns—control and effective treatment. A court may wish to place a con-
victed offender on probation on condition that he report to a certain agency
for treatment, but the agency may not wish to accept him because they do
not consider him a good prospect for treatment or, for example, they consider
it premature to place him on methadone maintenance.

This kind of problem can be largely resolved by proper consultation
between lawyers, judge, probation officer and treatment agency before the
decision is taken to place an offender on probation on condition that he
submit to treatment. But it is well to face the fact that so long as the control
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and treatment concerns are handled by essentially independent and separate
agencies the perspectives which each will bring to the problem will often be in
some conflict.

Another kind of problem that arises in the relations between the law
enforcement and correctional authorities, on the one hand, and treatment
agencies, on the other, is conflict over responsibility for enforcement of the
conditions of probation or parole. In order for control to be effective—that
is, to keep the offender out of the illicit market and drug-related crime as
well as association with drug users and influence upon prospective users—
it is necessary that the conditions of probation or parole be strictly enforced.
If they are not strictly enforced and the offender knows there is really no
sanction for violation, he will tend to revert to all the conduct which the
control is intended to prevent. Those who are concerned primarily with
control tend to emphasize strict enforcement of the conditions of probation
or parole, although they themselves also develop some realism about what
it is reasonable to expect in the way of substantial compliance if the system
is to work at all. The role expected of the treatment agency in relation to
enforcement is to establish by regular or spot urine tests whether the patient
is abstaining from the use of prohibited drugs and otherwise complying with
the conditions of the treatment program. The problem arises when the treat-
ment agency is called on to furnish evidence of violation of the conditions of
probation or parole. Persons engaged in treatment do not feel that this
function is compatible with the relationship of trust which they must establish
with the patient. Moreover, they are concerned with trying to help the
patient and do not like to be involved in inflicting the harm of incarceration.
Treatment agencies must, of course, establish some standards of compliance
and must be prepared to drop hopeless cases from their programs. But it is
one thing to drop a patient from treatment; it is another thing to send him to
prison. Persons engaged in treatment find this possibility distasteful and to
some extent in conflict with their commitment to heal, and those responsible
for enforcement of the conditions of probation or parole sometimes com-
Plain of a lack of cooperation from treatment agencies in establishing the
necessary proof of violation. Again, this problem could probably only be
completely resolved by having the correctional and treatment responsibili-
ties, or at least the control and monitoring functions, under a single author-
ity. For a recent development giving police the power to require proba-
tioners to submit to urinalysis, scc Appendix J Probation for Heroin
Dependents in Canada.

There have been proposals from time to time for the completc isolation
of heroin addicts in therapeutic colonies. Nils Bejerdt, the Swedish drug
expert who has been a vigorous exponent of the contagion or cpidemic
theory of drug dependence, has advocated this form of isolation or quaran-
tine.?® Similar suggestions have been made from time to time in North
America. Several of the police officers who testificd before the Special Scnate
Committee on the Traffic in Narcotic Drugs in Canada in 1955 made a
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recommendation along these lines. For example, Commissioner Nicholson
of the R.C.M. Police said: “I therefore feel-—and I think this view is held
by many if not most other police officials—that the only hope for the possible
rehabilitation of these addicts and for the eradication of the drug traffic is
that they be compulsorily isolated or quarantined.”?® When introducing the
Narcotic Control Act in 1961, the Minister of Justice of Canada referred to
these suggestions but rejected the notion of life-time confinement on the
ground that it would destroy all hope and motivation.3® At the same time,
Part II of the Act seemed to adopt the principle of isolation or quarantine
by providing for indefinite confinement for treatment. The distinction stressed
by the Minister of Justice was that under these provisions the inmate could
be released on parole as soon as he had made sufficient progress in rehabili-
tation. But presumably most proposals for isolation or quarantine contem-
plate the release of the drug-dependent person when it is considered safe.
The isolation or quarantine is not seen as a life-time punishment for having
once become drug dependent, but as a measure of protection of others.

Opiate dependents are still imprisoned, and to this extent, subjected to
a degree of isolation or quarantine for limited periods. But the use of im-
prisonment for the simple possession of opiates has declined somewhat in
recent years, and sentences tend to be for shorter periods than in the past.
The actual time spent in prison, at least initially, is also frequently shortened
by parole, although in the end the high rate of revocation or forfeiture of
parole and the consequence thereof may have the effect of actually increasing
the total period of imprisonment. (See Appendix K Parole of Heroin De-
pendents in Canada.) Moreover, only a comparatively small proportion of
the estimated opiate-dependent population is convicted and sentenced to
prison each year. As indicated above, little more than 10 per cent of this
population are in penal institutions in Canada at any one time. Thus the
present control system does not perform an effective function of isolation or
quarantine. One thing is clear, that a policy of isolation or quarantine for
the present population of opiatc dependents, if it were to be considered
acceptable on other grounds, would require much greater resources of law
enforcement personnel and custodial and treatment facilities than are cur-
rently available.

With respect to the relationship between control and treatment, the
essential question is how far effective treatment is promoted or impeded by
the exercise of some degree of control or coercion. There have been no
satisfactory studics of the effect of control upon the treatment of drug de-
pendence. It has been obscrved that there has been a high rate of premature
withdrawal from voluntary trcatment programs. As previously stated, this
was the experience with voluntary patients at Lexington, and it has been the
experience in other jurisdictions, such as New York, where voluntary pro-
grams have been tricd. However, in most of these cases treatment was being
carricd out in an institutional setting. As we noted above, the lack of some
means of keeping voluntary patients in treatment for a reasonable period of
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time was felt to be a serious weakness of the Lexington program. It is no
doubt to meet this objection that modern civil commitment programs quite
often provide that a person who voluntarily has himself committed is obliged
to remain in the program for a certain minimum period. The decision to
apply for commitment is voluntary, but once the commitment is ordered it
becomes compulsory. The maximum period for voluntary patients is gen-
erally shorter, however, than the maximum period for involuntary patients,
and this difference is intended to encourage voluntary commitment. The
control in this case is exercised not to compel the patient to accept treat-
ment, at least initially, but to remain with it for a certain minimum period of
time, :

There is good reason to believe that control can have an important
bearing on the ability to retain drug-dependent persons in a treatment pro-
gram. This is an important issue of motivation, although it is not the only
one. It is important that patients be willing to give treatment an opportunity,
and it is also important that they be willing to cooperate with it while it is
going on. There is the willingness to spend the required time in treatment to
give it a reasonable chance of success, and there is also the determination
to respond to treatment in an effort to make it as effective as possible. The
two do not necessarily go together. A person may be coerced into spending
the necessary time in a program, but he may not have the necessary will
to respond or cooperate. Or his response may be perfunctory or feigned in
order to obtain the favours that flow from compliance with the program.

The effect of control or coercion on this second, and essential, aspect of -

motivation is not so clear. Everyone agrees that such motivation is essential
if there is to be any chance of success. The question is whether control or
coercion has a positive or negative effect upon it. There is no clear evidence
cither way, but there are divided opinions. The experience with treatment in
prison settings is by no means conclusive. The high rate of failure in such
cases may be attributed to the compulsory aspect, but it may also be at-
tributed to the lack of an effective means of treatment. If we compare the
rate of success claimed by certain therapeutic communities operating on a
voluntary basis with the rate of success in prison settings we may be led to
the conclusion that an essential difference must be one of motivation. But it
may be a difference in motivation resulting from a difference in the two
kinds of population. The therapeutic community attracts a type of person
who is highly motivated to respond to that form of treatment. It is not
acceptable to a high proportion of drug users. It has a high rate of initial
drop-out. What remains is a group of people who are reasonably well ad-
justed to it as a form of treatment. The voluntary patients in a therapeutic
community are self-selected. Prison receives a cross-section of drug-dependent
persons who vary considerably in their capacity for response to a particular
form of treatment. It may well be that it is not so much compelling a person
to accept treatment of some kind that adversely affects motivation as poor
selection of the form of treatment. The decision to accept some treatment
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may be constructively reinforced by a degree of control or compulsion, but
motivation to respond to treatment may be reinforced by allowing the
patient to choose the form of treatment that seems to be most congenial to
him. Those who favour some degree of control or compulsion in support
of treatment express the opinion that most chronic drug users do not have
much motivation to seek treatment. They need to be encouraged to do so.
But once they have been helped by a little direction to make that essential
decision to seek help, their motivation can be aroused and strengthened by
involving them in the process of choosing and shaping their own treatment
program. There is no doubt that little can be done with someone who refuses
to cooperate, who sullenly refuses to be helped. But an initial use of com-
pulsion in opening the door to treatment would not seem to rule out the
subsequent possibility of arousing the necessary motivation to respond to
the particular form of treatment chosen by the patient. Compulsory treatment
does not mean the physical or psychological coercion of the patient on each
occasion of treatment. It means making or compelling the original decision
to undergo treatment,

CONCLUSIONS AND RECOMMENDATIONS WITH RESPECT TO
CONTROL OF THE USER

THE OFFENCE OF SIMPLE POSSESSION

The offence of simple possession has not prevented an increase in the
various forms of non-medical drug use to which it applies. There has obvi-
ously been a very marked increase in recent years in the non-medical use of
heroin, other opiate narcotics, such as illicit methadone, and cocaine. The
use of LSD appears to have levelled off, and perhaps even decreased in the
last year or two, but there has been an increase in the use of other hallucino-
gens, such as MDA, There is also every reason to believe that the use of
cannabis has continued to increase, although the rate of increase may have
declined in the last year or so.

What we do not know—and can never determine—is to what extent,
if any, the increase in these various forms of non-medical drug use would
have been greater if there had not been an offence of simple possession. Nor
can we say how far the apparent levelling off, or decrease, in the use of
LSD should be attributed to the offence of simple possession. There is no
way of determining the effect which the absence of an offence of simple
possession may have had on other forms of non-medical drug use.

There has not been an offence of simple possession for the controlled
drugs (the amphetamines and barbiturates) or for the drugs on Schedule F of
the Food and Drug Regulations, including certain amphetamine-like drugs
(c.g., Ritalin®), minor tranquilizers (e.g., Librium® and Valium®), sedative-
hypnotics (e.g., Mandrax@) and hallucinogens (PCP and mescaline). Not-
withstanding the absence of an offence of simple possession, there has been an
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apparent levelling off, and possibly even a decrease in the total numbers
involved in intravenous use of methamphetamine or ‘speed’. On the other
hand, there has been an apparent increase in the oral non-medical use of
amphetamines obtained in an illicit market, and in the non-medical use,
supplied from an illicit market of phenmetrazine (Preludin®), methaqualone
(e.g., Mandrax®) and PCP. There has not been an offence of simple posses-
sion or use with respect to volatile solvents, except in one province, but their
use for purposes of intoxication appears to have levelled off, and perhaps
even declined, in recent years.

There is no obvious general conclusion to be drawn from these facts con-
cerning the deterrent effect of an offence of simple possession. One might be
led to conclude, however, that it has relatively little influence on the extent
of use. The extent of use appears to be influenced more by other factors,
chiefly availability, contact with users, and their opinions and perception of
the risks or possible harm involved in a particular form of drug use. There
are also changing fashions in non-medical drug use, as in other forms of
behaviour. As we suggested in Section V The Use of the Criminal Law
Against Non-Medical Drug Use, there is reason to belicve that the deterrent
effect of the criminal law with respect to the simple possession of drugs for
non-medical use is much less than it is with most other offences. The main
reason is the difficulty of detection and apprchension. There are relatively
large numbers involved in the prohibited behaviour in relation to the avail-
able law enforcement resources, and there are special difficultics of detec-
tion arising from the fact that the behaviour can be carried out in privatc and
there is seldom anyone to complain. These difficultics oblige the police to
resort to special methods of enforcement which are regarded as distasteful
by the general public: writs of assistance, use of force to break into premises
and to recover evidence, undercover agents, informers, and encouragement of
offences. These methods severely limit the extent to which the law can be
applied in practice to large clements of the drug-using population. It is felt by
some that by its mere existence the law cxerts some moral influence and excr-
cises a deterrent effect, apart from the actual risk of detection. We may assu-
me that many are deterred from the prohibited conduct by the mere existence
of the law, but by and large they do not appear to be the individuals about
whom there is most reason for concern: those who are not deterred by the
risks or dangers of heavy, chronic drug usc. Those who are not deterred by the
harmful consequences of such drug use are not likcly to be deterred by the
relatively slight risk of detection and apprchension, and cven less by the
moral stigma of the law. Morcover, there is a significant minority of the
population who appear to consider the law against certain forms of non-
medical drug use as lacking the moral authority which entitles it to respect.

The adverse effects, or costs, of enforcement of the offence of simple
possession far outweigh the benefits which it yiclds. Becausc of the difficul-
ties referred to above, the offence of simplc posscssion is nccessarily enforced
in a haphazard manner, Its enforcement falls with great unevencss on the
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population of drug users, and this gives rise to a well-founded sense of injus-
tice. Society could not afford the manpower, much less the methods, required
to enforce the offence of simple possession in anything like a systematic and
thorough-going manner.

While it may be permissible in theory to use the criminal law to prevent
a person from doing harm to himself, the moral authority of the offence of
simple possession, and the support which it commands, is weakened by the
fact that the extent of the harm caused to the user, to third persons and to
society generally by certain kinds of drug use varies considerably. The offence
of simple possession does not distinguish between different levels of use, and
in its effects it often appears to be grossly out of proportion to the effect of
the conduct against which it is directed. The consequences of criminal con-
viction are clearly out of proportion to the effect of an occasional or
experimental use of most drugs.

Even if imprisonment is not imposed, criminal prosecution and con-
viction can have serious psychological effects, causing mental suffering to
the offender and members of his family, and can have an adverse effect on
his prospects for employment and other opportunities. The effect of the law
has been mitigated to some extent by the provision for absolute and condi-
tional discharge and for carly pardon. But in cases of absolute and conditional
discharge there is still a finding or plea of guilt and the stigma of a criminal
record. Early pardon may remove the official record, but it cannot remove the
fact of a finding of guilt or a conviction and the prejudicial uses to which it can
be put in the future by persons who are able to obtain knowledge of it. There
is no way in which thc memory of a criminal prosecution and finding of guilt
or a conviction can be erased. So long as such knowledge cxists it may always
be a basis for action detrimental to the individual.

The main cost of the use of the criminal law against non-medical drug
usc is that it falls with particular scverity upon the young. A high proportion
of . the convictions for simple possession involve persons under twenty-one
years of age, and the vast majority are under twenty-five. This is particularly
truc of cannabis, but it is also true of the restricted drugs and to some cxtent
of thc opiate narcotics.

For all of these reasons we strongly recommend against any further
extension of the offence of simple possession. We belicve that we should
gradually withdraw from the usc of the criminal law against the non-medical
user of drugs rather than extend its application. A policy to extend its appli-
cation would be a policy of futility. There is virtually no limit to the number
of drugs to which it would have to be applicd if it were to be pursued to its
logical conclusions. We would have to be prepared to apply it not only to
the controlled drugs in Schedule G of the Food and Drugs Act but also to
drugs with an abusc potcntial which arc presently on Schedule F of the
Food and Drug Regulations. As we have indicated above, several of these
drugs have been the subject of an increasing non-medical usc supplied by an
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illicit market. The technical capacity exists to produce an infinite variety of
drugs of abuse. This capacity is not the monopoly of a few responsible
organizations but is widely accessible. Even if it were possible to suppress
one drug there would be many others to take its place.

In the course of our inquiry many have urged that there be an offence
of simple possession for the amphetamines, particularly for methamphetamine
or ‘speed’. This is a reflection of the concern for the dangerous effects of

‘speed’. Law enforcement officials have urged that there be an offence of

simple possession for the controlled drugs in general. They have stated that
they are handicapped by the lack of such an offence in their enforcement of
the laws against trafficking, While this opinion is entitled to great respect,
there is no way of testing its validity. As we have indicated above, the use
of ‘speed’ appears to have levelled off, and even decreased, in recent years
despite the absence of an offence of simple possession. Convictions for
trafficking offences involving ‘speed’ have steadily increased until they have
approximated the total number of convictions for trafficking offences involving
heroin. In 1971, they exceeded them, and in 1972, when there was a very
marked increase in heroin convictions, they were about 85 per cent of the
number. It is, of course, impossible to say whether the existence of an offence
of simple possession for ‘speed’ would have made a significant difference to
law enforcement against trafficking—at least, one which would have justified
the cost of this extension of the criminal law. Given the fact, however, that
the total number using ‘speed’ appears to have stabilized, and possibly even
declined, and given the apparent level of law enforcement against trafficking,
we do not believe that there is any compelling reason for the creation of an
offence of simple possession for this particular form of drug use. The total
amount of ‘speed’ use Is controlled by other factors: the poor opinion of it
in the drug subculture, the perception of its potential for harm, and the self-
limiting nature of the phenomenon. (See Appendix C Extent and Patterns
of Drug Use.) Although the violence associated with the use of ‘speed’ fs
cited as a reason for creating an offence of simple possession, we are still
of the opinion, expressed in our Interim Report, that because of the paranoia
of the ‘speed freak’, such a step would lead to an increase in tension and
violence between the police and the drug subculture.

A decision was taken deliberately in 1961 not to create an offence of
simple possession for the controlled drugs on the ground that in many cases
the unauthorized possession of them would result from a member of a family
obtaining access to a supply of drugs which another member had obtained
on prescription.* This is still likely to be the case very often for both the
controlled drugs and the drugs with stimulant or sedative-like action on
Schedule F of the Food and Drug Regulations. The extensive use of many
of these drugs by adults, the easy accessibility of others to them, and the
often questionable nature of the distinction between their medical and non-

® Debates, House of Commons, Canada, May 30th, 1961, p. 5595; Hammond, “The Control
of Barbiturates and Amphetamines,” (1964) 15 U, of T.L.J, 443 at 445,
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medical use would all contribute to a difficult and discriminatory application
of an offence of simple possession. It is likely that the law would fall, as in
the case of cannabis, on young people who happen to come into contact
with the police. The likelihood of a discriminatory application of the law
would be increased rather than diminished by the restrictions recently placed
upon the medical use of the amphetamines and amphetamine-like drugs in
Schedule G of the Food and Drugs Act. Because of the widespread desire of
adults, including housewives, businessmen and athletes, to make use of these
drugs for their stimulant effects, it is likely that there will be an illicit market
in them. It is not likely, however, that enforcement of an offence of simple
possession would reach large segments of the adult using population, any
more than it has reached them in the case of cannabis.

While we are opposed to any extension of the offence of simple
possession, we recognize that it may be necessary to take a somewhat dif-
ferent view of a proposed elimination of this offence in particular cases. This
arises from the effect which such a proposed change in the law may have on
attitudes and behaviour with respect to a particular form of non-medical
drug use. There is clearly a difference in this respect between a proposal to
extend the application of the criminal law and a proposal to reduce its
application. The existing situation is not adversely affected by a refusal to
extend its application, but it may be adversely affected by a change in the
law which reduces its application. While the offence of simple possession
may have relatively little effect as a deterrent of use, it undoubtedly has
some, and what is more important, its elimination is likely to have some
effect on the perception of harm. It is inevitable that many will infer from
such a change that the potential for harm must not be as serious as was
originally contended.

In each case, the issue must be decided, as we stated in our Cannabis
Report, on an estimate of the balance of benefit and cost. We conceded
at that time that the eclimination of the offence of simple possession of
cannabis would probably result in some increase in use and some effect on
perception of harm, but having regard to the relative potential for harm of
cannabis, the degree to which the law regarding it was at variance with the
facts, and the costs of applying the criminal law to thousands of young
people, we concluded on balance in favour of the climination of the offence
of simple possession of cannabis.

Despite our general misgivings about the offence of simple possession
we do not believe that it would be prudent to remove it at this time with
respect to the strong hallucinogens classified as “restricted drugs” in Schedule
H of the Food and Drugs Act. While the use of these-drugs is generally
experimental or occasional, rather than regular, any use of them is potentially
dangerous or hazardous. The effects of the strong hallucinogens are unpre-
dictable, and adverse psychological reactions can arise from occasional as
well as chronic use. There is impressive clinical evidence to suggest that
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they can be a factor in precipitating mental illness or adverse personality
change. The strong hallucinogens present an even greater danger of adverse
effect on adolescent maturation than that about which we expressed concern
in the Cannabis Report. There are also the hazards involved in the “echo
effect” or “flashback”, in which the effects of an hallucinogenic experience
may recur under conditions which present a danger to the user or to others.

While the total number using LSD appears to have Jevelled off, and
possibly even decreased somewhat, there is still a large population of
youthful users, and there has been a marked increase in recent years in the
use of MDA, a particularly dangerous hallucinogen with amphetamine-like
properties. This drug appears to have resulted in several deaths from over-
dose. The potential for harm of the strong hallucinogens is much greater
than that of cannabis.

The perception of this potential for harm is a factor which limits use.
It would be unwise to make a change in the law that might seriously under-
mine this perception. Because of the perceived potential for harm of the
restricted drugs, the present law with respect to them is not seen as being at
variance with the facts to the same extent as the law regarding cannabis. The
classification of cannabis with the opiate narcotics and the extreme nature
of the maximum penalties involving cannabis have clearly called for some
change in the law. For this reason we expressed the opinion in the Cannabis
Report that substantial changes could be made in the law regarding cannabis
in order to make it more rational without a seriously adverse effect on the
caution with which cannabis should be treated. The same is not as true of the
strong hallucinogens or “restricted drugs”. The offence of simple possession
for these drugs has only existed in Canada since August 1969, but, unlike
the case of cannabis, it was deliberately introduced into the law after careful
consideration of the apparent harm being caused by the strong hallucinogens
and of the penalty structure that was appropriatc for them. The penalty
structure that was introduced for the restricted drugs was much less severe
than that for cannabis, which was left with the same legal status as heroin.
The maximum penalties for trafficking offences and for simple possession
were much lower, there was not the mandatory minimum sentence of seven
years’ imprisonment for importing or exporting, and there was the option to
proceed by way of indictment or summary conviction in cases of trafficking
as well as simple possession. Thus any change in the law would likely be
perceived as more closely related to a change in the perception of harm
than to a grossly mistaken classification in the first instance, as in the case
of cannabis.

At the same time, some reasonable balance must be struck between the
need to retain the law in order to maintain the perception of harm, and the
adverse effects inflicted by the law. For this reason we adhere to the opinion
expressed in our Interim Report that there should not be liability to imprison-
ment for the simple possession of the restricted drugs. Having regard to the
potential for harm of the restricted drugs, the age distribution of the majority
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of users involved, and the serious effects of imprisonment on persons in this
age group, we do not believe that the courts should have the power to
impose imprisonment in such cases. We are strengthened in this opinion by
the very wide disparity in the approach to sentencing that has been disclosed
by our studies. (See Appendix F.8 Sentencing.) Liability to imprisonment
increases the possibility of injustice arising from this disparity. We do not
believe that imprisonment is justified for the simple possession of restricted
drugs, even in cases in which there is a previous criminal record. This offence
should be judged on its own merits and should not be invested with the
seriousness which may carry over from other cases.

In the case of the drugs other than cannabis which are presently gov-
erned by the Narcotic Control Act, we believe that the offence of simple pos-
session must be retained for reasons similar to those which apply to the
restricted drugs — the effect of its removal on the perception of harm. We
belicve, moreover, that it is necessary to retain liability to imprisonment for
the simple possession of this class of drug. This represents a change .in the
view we expressed in our Interim Report — that there should be no imprison-
ment for the simple possession of any psychotropic drug. We are led to this
conclusion for a number of reasons. There has been a very marked increase
in the extent of opiate dependence and experimental or occasional use of
opiate narcotics since our Interim Report, and the whole perspective of the
relative seriousness of this form of non-medical drug use has altered signifi-
cantly in Canada. The removal of liability to imprisonment for the simple
possession of these drugs would be completely at variance with the impression
of the problem which their use presents at this time. Apart from its effect on
the perception of harm, liability to fine is likely to be relatively ineffective as
a measure of control for the opiate-dependent person whose compelling need

- of the drug already involves him in the necessity of finding large amounts of
cash on a regular basis through drug-related crime. Finally, we see the con-
tinuing use of the criminal law against the user of opiate narcotics as a ne-
cessary device of catchment and referral for treatment or management.

As we have indicated in the preceding discussion, there is no doubt
about the adverse effect of imprisonment on drug offenders in reinforcing
their preoccupation with drug use and their attachment to a drug-using and
criminal subculture. Prison may interrupt drug use, but it does not cure drug
dependence in the vast majority of cases. At the same time, an cffective con-
trol system for thc management of drug dependence must be backed up by
the threat of confinement of some kind for failure to comply with the program.
We believe that the courts should avoid the use of imprisonment as much as
possible for opiate dependents, but that it must remain as a sanction for re-
fusal to comply with the conditions of supervised relcase into the community.
We recommend, however, that the maximum sentence to imprisonment for
the simple possession of the opiate narcotics and cocaine be two ycars. As
we have indicated above, about 90% of the scatences to imprisonment pre-
scotly fall within this range.
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THE USE oF CONTROL FOR THE MANAGEMENT OF OPIATE DEPENDENCE

There should be greater use of probation (or conditional discharge) on
condition of compliance with an approved treatment program. The existence
of methadone maintenance makes it more reasonable to impose treatment
as a condition of probation. The opiate-dependent person may pursue a goal
of abstinence in a therapeutic community or other treatment program, if he
wishes, but he has a viable alternative in methadone maintenance. The range
of options is likely to be enlarged in the near future by the availability of a
satisfactory opiate antagonist. :

There is no doubt that if there is a serious attempt to use the criminal
law process for purposes of diversion to treatment or management of opiate
dependence, instead of incarceration or other relatively ineffective sanction,
there will have to be not only an increase in treatment facilities of all kinds,
including specialized methadone units and therapeutic communities, but a
considerable increase in the number of probation officers and others capable
of assisting with the task of social rehabilitation,

The form of treatment which is to be followed by the probationer
should be determined by the court after consultation involving the proba.
tioner, the probation officer, treatment personnel, and any others, such as
police or social workers, who may have useful advice to offer. The probationer
should be made fully aware of the nature and implications of the proposed
course of treatment, It is important that expectations be clearly defined. Much
dissatisfaction is created in practice by a vague transfer of responsibility
from the judicial authorities to treatment Institutions, accompanied by un.
. realistic expectations. At the same time, there should be sufficient flexibility
to permit changes in the treatment program when these are considered to be
desirable by the treatment staff and the patient. In other words, an agreed
program should be defined In advance, based on adequate determination of
the probationer’s preferences, as well as relevant expert advice, but it should
be capable of being modified by the treatment Institution with the patient’s
consent, Probably the probation officer should be given discretion to approve
such changes. '

The question arises as to whether there should be provision for a pro-
gram of compulsory management of opiate dependence outside of the crimi-
nal law process. For reasons indicated in Appendix F.1 The Constitutional
Framework, it is doubtful if the Parliament of Canada has legislative jurisdic-
tion for such purposes. (There is further discussion of this issue in Appendix J
Probation for Heroin Dependents in Canada.) The general assumption is
that compulsory treatment not related to the criminal law process falls within
provincial jurisdiction. If the criminal law system is to be used to direct or
encourage opiate dependents to submit to treatment, then it seems reasonable
that we should make the catchment system as effective as possible by provid-
ing for a non-criminal form of compulsory treatment or management., Oppo-
nents of compulsory treatment tend to exaggerate the extent to which the
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opiate-dependent person. is actually free from compulsion towards treat-
ment. The difficulty of supporting his habit in the illicit market, and the
danger of arrest and imprisonment are factors which, after a time, exert a
compulsion to seek treatment. The heroin-dependent person who seeks metha-
done maintenance because he is tired of “hustling” in the illicit market is in
effect being compelled to do so, whether he likes it or not. It is not the wholly
free decision which some suggest is essential to a proper motivation for
treatment. o '

While we do not see how, as a practical matter, we can withdraw at this
time from the use of the criminal law against the user of opiate narcotics, we
are not in favour of introducing long periods of civil commitment. We do not
believe that the results obtained elsewhere with this approach justify the ex-
tended deprivation of liberty in cases in which there has not been a criminal
conviction. We do believe, however, that there is a strong case to be made for
the use of compulsory confinement for a short time to oblige the opiate de-
pendent to confront his situation and to consider, in an atmosphere in which
he is free from the pressures of “hustling” in the illicit market and has access
to good diagnosis and advice, whether he desires to pursue one of the treat-
ment or management options open to him.

We recommend that provincial legislation confer power on police officers
to bring any person whom they have reasonable and probable grounds for
believing to be dependent on opiate narcotics before a magistrate, in order
that it may be determined, upon prima facie evidence, whether the person
should be committed to custody for medical examination for a period up to
seventy-two hours. If the person is found to be drug-dependent, the ex-
amining physician and another physician who confirms the diagnosis should
have power to commit the person to a residential treatment facility for a
period of not less than onec month and not more than threc months. The
purpose of such confinement would be to permit further examination and
obscrvation of the drug-dependent person, to permit him to confront his
situation and to consider the various treatment or management options open
to him, and to afford an opportunity for a commencement of trcatment
including cxtended detoxification, the technique of the therapeutic community
or stabilization on methadone maintenance. The chief purpose would be to
acquaint the patient with the possibilitics of treatment, to encourage him to
decide in favour of some course of treatment, and to begin the treatment
process. If, at the end of the stipulated period, the patient refuses to follow
a course of treatment he should be discharged. The period of residential con-
finement would also afford an opportunity for advice and assistance with other
problems having a bearing on the patient’s drug use. The residential facility
should have access to the nccessary counsclling personnel to assist with
problems of social rchabilitation.

Such a policy would require sufficient residential capacity in close associ-
ation with general hospital and methadone facilities. There should also be
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provision during the stipulated period of residential confinement for tem-
porary release into the community under specified conditions and supervision.
Police officers should have power, upon order of the head of the residential
facility, to return the patient to confinement for violation of the conditions of
release. In no case, however, should the total period of confinement be
longer than that originally stipulated by the committing physicians. Moreover,
where the confinement fails to produce constructive results on a first attempt,
in the form of a decision to pursue treatment, the authorities would be well
advised not to attempt it again, although this possibility should remain open.
If a drug-dependent person fails to respond to this non-criminal law attempt
to force him to confront his situation and elect treatment, then it would be
better to leave further attempts at control to the criminal law system.

For the present, we would confine this experiment to cases of opiate
dependence.* Since methadone maintenance offers the opiate-dependent per-
son a viable option if he cannot accept treatment with a drug-free goal, there
is some justification in a limited use of compulsion to encourage acceptance of
treatment. In certain other forms of drug dependence, such as dependence on
the intravenous use of amphetamines, there are no such viable options at the
present time. Where there is no clearly effective treatment, there is no justi-
fication for the use of compulsion to direct persons into treatment. Morcover,
the restless and obstreperous nature of the average ‘speed freak’ would make
him much less amenable to the short compulsory period of residential con-
finement to permit him to consider his position and the options available to
him. The difficultics involved in attempting to apply such compulsion to the
‘speed freak® would far outweigh any likely benefits.

The period of residential confinement should be presented to the opiate-
dependent person as an opportunity for him to obtain good diagnosis of his
drug-related problem, as well as advice and various forms of assistance, and
to experiment with a serious attempt at treatment. Its purposc would be to
precipitate the decision to withdraw for a period from involvement in the
illicit market, to take stock, and to take a step in the direction of treatment
and rehabilitation. The goal would be to replace the initial compulsion as
soon as possible by voluntary acceptance of and response to treatment. The
cffectiveness of such an cxperiment would depend to a great extent on the
manner in which it is administcred by police officers acting in a public health
role, and by the personnel involved in trcatment and social rchabilitation.
While being obliged to confront his situation with the assistance of expert
advice, the opiate-dependent person should be encouraged to involve himself
in the decision process. Ultimately the choice of whether to pursue the par-
ticular course of treatment must be his. We would not be in favour of com-
pelling acceptance of a particular course of treatment or management, such

* It could, however, also be applied to cases of alcoholism, although as indicated easlier there
is presently provision in some of the provinces for the excrcise of a non-criminal law form
of control in such cases,
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as methadone maintenance or the administration of an opiate antagonist,*
although we recognize that once compulsion is used the options available to
the opiate-dependent person may necessarily have this tendency in some cases.
It must be noted, however, that this proposal contemplates a definite limit
of three months to the use of compulsion. It thus could not have the effect
of an indefinite compulsion to accept a certain course of treatment.

If the experiment proved useful it could be applied to other forms of
drug dependence, if, and when, viable treatment or management options are
developed for them.

We recognize that this proposal for a limited period of compulsory resi-
dential confinement raises a serious question as to how and where the neces-
sary facilities are to be provided. It would undoubtedly have to begin on a
pilot project basis. The minimum security requirements would probably make
it difficult or impracticable to establish these residential facilities under the
supervision of specialized treatment units or general hospitals. At the same
time, they would have to be sited in close proximity to the necessary services
for treatment and social rehabilitation. The residential centres would require
some permanent staff for diagnosis, counselling, and custody, with others
associated on a non-resident basis. The power of original commitment should
be restricted to physicians associated with diagnostic and treatment facilities
properly equipped to confirm opiate dependence and to make an adequate
evaluation of the patient’s general condition and suitability for treatment. The
residential facility would be a place where the opiate-dependent person would
be accommodated and would reccive counselling and various forms of voca-
tional and recreational therapy, but he would also have access to nearby
trecatment facilitics, such as a general hospital for acute problems of medical
management, and to methadone maintenance if he elects to pursue that course
of treatnient. The decision to enter a therapeutic community would have to
be a wholly voluntary one, after the patient had had ah opportunity to con-
sider its implications, and it would involve a transfer from one residential
facility to another. Such transfer, prior to the expiry of the period of compul-

sory confinement, would have to be approved by the physicians who ordered
the commitment.

We do not recommend the use of compulsion in non-criminal cases for
purposes of cducation or indoctrination of persons engaged in the occasional
usc of drugs for non-medical purposes, particularly where the drugs do not
have a significant dependence-producing potential. We would sce no point,
for example, in the use of a non-criminal form of compulsion for such pur-
poses in the case of the occasional use of hallucinogens or the volatile sol-
vents. We would very much doubt the efficacy of any such efforts. For such
cascs, informational and cducational cfforts are better left on a voluntary
basis.

® The chief reason in the case of methadone maintenance is the seriousness of the decision
to continue and confirms a form of opiate dependence, and in the case of an antagonist, the
risk that such treatment may interfere, in an emergency, with the use of an opiate narcotic
for the relief of pain,
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WHETHER THERE SHOULD BE AN OFFENCE OF USE

Because of the seriousness of the heroin problem in Canada the ques-
tion is raised as to how law enforcement against the use of opiate narcotics
can be made more effective. There is particular concern about how the police
can be more effective in the apprehension and conviction of the experimental
or occasional user of opiate narcotics who is considered by many to be more
“contagious” than the person who has become dependent, because of his
belief that he can experiment with opiate narcotics with impunity. It has been
suggested that the police are seriously handicapped by the present offence of
simple possession, and that they could be much more effective if there was
an offence of use, backed up by the power to compel urinalysis as the means
of proof.

Most countries rely on the offence of simple possession although there
are several in which there is also an offence of use. American federal law
uses the offence of simple possession as does the Canadian, but use is an
offence under the laws of several of the states. Despite the decision of the
Supreme Court of the United States in Robinson v. California,®* holding it to
be unconstitutional to make addiction a crime, several states have retained
this offence and apparently convictions will be upheld if they are sought only
for “use” or “being under the influence” of a drug. The Uniform Controlled
Substances Act drafted by the United States National Conference of Com-
missioners on Uniform State Laws relies, however, on an offence of simple
possession, punishable as a misdemeanour. In most cases the maximum penal-
ties for the offence of use under state legislation are lower than those for
possession. In many cases, however, a distinction is not made, in respect of
maximum penalties, between simple possession for use and possession for
purposes of sale, which would account for a difference in the maximum
penalties for use and possession. The maximum penalties for the offence of
addiction or use range from 30 days to six years, but in most cascs they are
one year or less. We are informed that in practice the offence of use plays a
relatively minor role, being resorted to mostly in cases where small quantities
of the prohibited drug are involved. In Europe most countries appear to rely
on the offence of possession to reach the user, but several countries punish
use as well.2? In New Zealand use is an offence as well as possession.?3

In Canadian legislative history the only offence of use with respect to
narcotics was the offence of smoking opium which was introduced by the
Opium and Drug Act in 191124 The act created an offence of simple pos-
session, which was punishable by imprisonment for not more than one year
or a fine of not more than $500, or both, as well as an offence of smoking
opium, which was punishable by imprisonment for not more than three
months or a fine of not more than $50, or both. There is an offence to smoke
or otherwise use prepared opium in the Misuse of Drugs Act 1971 of the
United Kingdom which is subject to the same penalties as simple possession.
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A current example of an offence of use in federal legislation is the pro-
hibition, in the Tobacco Restraint Act,?® against smoking in public by persons
under the age of sixteen years. There is also an offence of possession under
this statute. Reference has also been made earlier to the prohibition under
Alberta law of the use of volatile solvents for purposes of intoxication.

The reason for reliance on an offence of simple possession is that the
prosecution must prove the nature of the drug involved, and generally it is
necessary to have possession of a specimen of the drug for such purpose. The
police have occasionally complained that they are handicapped by the need
to obtain a specimen of the prohibited drug. They must surprise heroin addicts
in the act of possession and sometimes must use force to prevent them from
swallowing the evidence or otherwise disposing of it. What they have generally
suggested as an alternative, however, is really an offence of addiction, for
which the courts could impose confinement for an indeterminate period. There
was testimony to this effect before the Special Senate Committee of 1955.3¢
To some extent this suggestion was reflected in Part II of the Narcotic Control
Act (which has never been put into force), although the provisions of Part
II would require a conviction for an offence under the Narcotic Control Act
before addiction could be made the basis of a “sentence” to custody for
treatment for an indeterminate period. There are serious doubts as to whether
the Parliament of Canada has the legislative jurisdiction to make addiction
an offence. (See the discussion in Appendix F.1 The Constitutional Frame-
work.) In making addiction an offence, Parliament would be basing itself
on a medical condition without any necessary reference to criminal conduct.
If Parliament acted purely on the basis of a medical condition, such as ad-
diction, without specific reference to prior or prospective criminality, it would
probably be held to be acting unconstitutionally. In effect, it would have to be
considered to be punishing the offender, not for the medical condition as
such, for which it would be wholly inappropriate to hold him criminally
responsible, but for the previous acts of use which gave rise to it. While
technically there appear to be few limits to the kinds of conduct which Parlia-
ment can validly declare to be criminal, so long as it is clearly not making a
“colourable” or disguised use of the criminal law power to usurp an area
of provincial jurisdiction, legislative propriety would argue strongly against
making addiction a crime.3” Whether or not our courts would apply the prohi-
bition against crucl and unusual punishment in the Canadian Bill of Rights
in thc same manner as the Supreme Court of the United States did in
Robinson v. California, the logic of such a challenge would remain to rebuke
the propriety of the legislation as a matter of policy.

There would not appear to be any objection in principle to adding an
offence of usc as an alternative®® to the offence of simple possession. But
with an offence of usc it would still be necessary to prove the nature of the
drug that had been uscd, and as a general rule this would require possession
and analysis of a sample of the drug. This problem could only be overcome
by the compulsory administration of a satisfactory test for the presence of
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the drug in the body. Urinalysis, as a test for determining the use of heroin
by the presence of morphine in the human body, is by no means foolproof.
Thin layer chromatography, the method most commonly used, is subject to
error, including false positives as well as failure to detect. Further, it is typi-
cally only able to detect the presence of morphine in the body if the use of
heroin has occurred within the previous 24 hours or so. Recently developed
immunoassay techniques are apparently less subject to the possibility of false
positives and can detect the drug in the urine for a significantly longer period
after use. At the present time, however, they are not able to efficiently
distinguish between the use of codeine, morphine and heroin, although it is
believed that the simple identification of codeine by immunoassy will be pos-
sible in the near future. So long as there is a significant possibility of false
positives, compulsory urinalysis must be ruled out as a sufficient basis for
determining criminal liability.*

But even if we developed a foolproof method for identifying heroin in
the body which could be made operational in a sufficiently practical form for
law enforcement purposes, there would remain the problem of detecting the
experimental or occasional user. The existence of compulsory urinalysis
would not by itself make this task any easier. And detection would have to
take place within a certain limited period after use. The occasional user of
heroin is not exposed to police surveillance and detection in the same man-
ner as the impaired driver. It would require much more intensive law en-
forcement, involving many more police and a greater use of informers and
other distasteful methods to increase the chances of detecting occasional
use, which is not only infrequent and unpredictable, but as a general rule
private. We do not believe that the likely return in law enforcement cffective-
ness from an offence of use backed up by compulsory urinalysis would jus-
tify the creation of this additional means of interference with personal liberty
and this additional risk of injustice. We are, therefore, opposed to the crea-
tion of an offence of usc if it were made dependent on compulsory urinalysis.
As we have indicated above, we are not in favour of extending the application
of the criminal law against the user but rather of making an orderly with-
drawal from it.

* The use of urinalysis to monitor compliance with the conditions of probation or parole
(see Appendix J Probation for Heroin Dependents in Canada) does not in our opinion
present the same risks since there is opportunity for further tests to confirm a pattern of
behaviour, and there is discretion to consider what action should be taken on the basis
of positive urinalyses, in the light of all the other circumstances of the case. (As may be
scen from the above appendix, it is not practicable for probation or parole officers, in the
casc of opiate dependence, 1o act on a single positive urinalysis.) There is an important
difference in an initial finding of criminal responsibility and the question of whether a con-
victed offender should be permitted to remain in the community under supervision.
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NOTES

Article 36, paragraph 1, reads as follows:

1. Subject to its constitutional limitations, each Party shall adopt such
measure as will ensure that the cultivation, production, manufacture,
extraction, preparation, possession, offering, offering for sale, distribution,
purchase, sale, delivery on any terms whatsoever, brokerage, dispatch,
dispatch in transit, transport, importation and exportation of drugs
contrary to the provisions of this Convention, and any other action which
in the opinion of such Party may be contrary to the provisions of this
Convention, shall be punishable offences when committed intentionally,
and that serious offences shall be liable to adequate punishment particu-
larly by imprisonment or other penalties of deprivation of liberty.

Article 7.
Article 5.

Narcotic Control Regulations, section 3(3).
Section 3(2).

Criminal Code, section 646(2). «

Section 41(1).

R. Solomon, “The Enforcement of Drug Laws in Vancouver,” Unpublished
Commission Research Paper, 1971.

The figure of 450 opiate dependents on probation is based on information
provided by Senior Probation Officers (following consultation with probation
officers under their direction) in Canadian cities with a high concentration
of opiate narcotic use. (This information is discussed in more detail in
Appendix J Probation for Heroin Dependents in Canada.) Similarly, the
figurc of 100 opiate dependents on parole is based on information provided
by National Parolc Service District Representatives in those cities with a
high concentration of narcotics use. (Appendix K Parole of Heroin De-
pendents in Canada contains a more detailed discussion of this information.)
The Director of Medical Services in the Canadian Penitentiary Service
maintains a file on “drug addicts” in federal penitentiaries which is kept
current on a weekly basis. Information on the drug history of these inmates
is obtained from members of the R.C.M. Police and from classification
officers in the Penitentiary Service. The figure of 330 “drug addicts” in federal
penitentiaries is based on an analysis of this file by a member of the Com-
mission’s staff on August 30, 1972. The figure of 670 opiate dependents in
provincial corrcctional institutions is bascd on information provided by the
Dircctors of provincial adult correctional services.

Under United States federal law the maximum penalty is one year imprison-
ment or a fine of $5,000 or both, and on subscquent offences two years’
imprisonment or a finc of $10,000 or both. Conditional discharge may be
granted on first offence, and if the offender is not over twenty-one years of
age the record of the casc may be cxpunged. (Comprehensive Drug Abuse
Prevention .and Control Act of 1970, scc. 404.) The maximum penaltics
under state laws for simple posscssion of opiate narcotics vary considerably.
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11.

12.

13.

14.

15.
16.

17.

The majority are within the range of five years or less but there are some
states with maximum penalties of ten years (Alaska, Arizona, California,
Indiana, Kansas, Oklahoma, Oregon, Virginia), fifteen years (Alabama,
Colorado, Ohio, Rhode Island), and twenty years (Maine, Missouri), and in
one case there is a maximum penalty of life (Texas). (Illinois also appears
to have a maximum of life for simple possession of 30 gm or more of
heroin.) Several states have mandatory minimum sentences of one year
(Nebraska, Nevada, New Mexico, Vermont, Virginia, Kansas, Kentucky)
or two years (Alabama, Alaska, Arizona, California, Colorado, Georgia,
Indiana, Ohio, Oklahoma, Texas). «

In the United Kingdom, under the Misuse of Drugs Act 1971, simple pos-
session of an opiate narcotic is punishable as follows: on summary conviction
by a maximum of 12 months' imprisonment or a fine of £400, or both,
and on indictment, by a maximum of seven years’ imprisonment or a fine
in the discretion of the court, or both. Under the Dangerous Drugs Acts
1965 and 1967, which are to be replaced by the Misuse of Drugs Act 1971,
no distinction is made in respect of maximum penalties between possession
with intent to supply or traffic and simple possession for use. The maximum
penalties for all offences, including possession, under the Dangerous Drugs
Acts 1965 and 1967, are as follows: on indictment, a maximum of ten years'
imprisonment or a fine of £1,000, or both, and on summary conviction,
a maximum of twelve months’ imprisonment or a fine of £250, or both.

In France, where the offence is illicit use rather than simple possession, the
penalties are imprisonment from two months to one year or a fine of 500 to
5,000 francs, or both. In Belgium the maximum penaltics for simple posses-
sion of opiate narcotics are three months to two years' imprisonment or a
fine of 1,000 to 10,000 francs, or both. In the Netherlands the maximum
penalties for all offences, including posscssion, are four years for wilful
offences, and otherwise six months or a fine of 3,000 guilders. In Denmark,
Norway, Sweden and Finland the maximum penalty for possession is im-
prisonment for two years, In West Germany possession is punishable by a
maximum of three years,

In Australia governments have agreed to make simple possession of opiate
narcotics punishable by a maximum of two years’ imprisonment,

In New Zealand simple possession is punishable by a maximum of three
months’ imprisonment.

Sece note 9 above.
The Public Health Act, R.S.A. 1970, c. 294, s. 40.

The person who is obliged to engage in theft to support his habit must
steal goods to the value of about three times the price of the drug since
he is only able to realize about a third of their value on the illicit market.
It is conservatively estimated that the opiate dependent in the United States
steals an average of $10,000 worth of goods per year. William H. McGlothlin
et al,, “Alternative Approaches to Opiate Addiction Control: Costs, Bencfits
and Potential,” paper prepared for the U.S. Department of Justice, Bureau
of Narcotics and Dangerous Drugs, mimcographed, February 1972, It may
be reasonably assumed that a comparable amount is stolen by opiate
dependents in Canada each year. In 1964 a parole officer in Vancouver estj-
mated that the average daily consumption of drugs by an addict would
cost about $20,000 a year, and that the estimated addict population at that
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19.

20.

21.

22.

23.

24.

26.
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time was probaby involved in theft of goods of an order of $120 million a
year. (J. F. D. Selkirk [Parole Service Officer, Vancouver, British Columbia],
“National Parole Board Experimental Release of Drug Addicts,” The
Canadian Journal of Corrections, January 1964, 6(1): 31.) A study in
British Columbia a few years ago estimated that twenty-six per cent of an
opiate dependent’s time must be spent in illegal pursuits, resulting in an
illegal income of $2,693 per month. (B. C. Murphy, “Response Measures
for Assessing the Effectiveness of Training Programs for Delinquent Addicts:
A Preliminary Report on Validation,” Matsqui, B.C., Canadian Penitentiary
Service [mimeographed, n.d.].)

Loi n* 70-1320 du 31 décembre 1970 relative aux mesures sanitaires de lutte
contre la toxicomanie et A la répression du trafic et de l'usage illicite des
substances vénéneuses.

For example, the Mental Health Act of Manitoba, R.S.M. 1970, c. M110,
s. 2(0).

Canada, Mental Health Section, Health and Welfare Division, Statistics
Canada, May 1973.

See, for example, The Liquor Control Act of Ontario, R.S.0. 1970, c. 249,
s. 90(4) and section 64A of the Summary Convictions Act of British
Columbia, as enacted by 1968 Stat. B.C,, c. 12 and amended by 1970 Stat.
B.C., c. 46.

For example, The Narcotic Drug Addicts Act of Manitoba, R.S.M. 1970,
c. N10.

The description of this project is based on reports by its director, Mr.
Martin J. Mayer.

See, for example, The Liquor Control Acf of Ontario, R.S.0. 1970, c. 249,
s. 106a, as enacted by 1971 Stat. Ont., c. 88.

B. C. Murphy, A Quantitative Test of the Effectiveness of an Experimental
Treatment Program for Delinquent Opiate Addicts, Department of the
Solicitor General of Canada, Research Centre Report 4 (Ottawa: Information
Canada, 1972); C. E. Beech & A. I. Gregersen, “Three Year Follow-Up
Study—Drug Addiction Clinic, Mimico,” Canadian Journal of Corrections,
1964, 6(2): 211-224; The Senate of Canada: Proceedings of the Special
Committee on the Traffic in Narcotic Drugs in Canada, 1955, p. 382; J. C.
Kramer, “The State Versus the Addict: Uncivil Commitment,” Boston
University Law Review, 1970, 50(1) : 1-22; R. W. Wood, “Major Federal
and State Narcotics Programs and Legislation,” Crime and Delinquency,
January 1970, 16: 36-56; G. E. Vaillant, “The Natural History of Narcotic
Drug Addiction,” Seminars in Psychiatry, November 1970, 2(4): 486-498;
1. A. O'Donnell, “The Relapse Rate in Narcotic Addiction: A Critique of
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31.
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33.

34.
3s.
36.

37.

38.

Nils Bejerot, Addiction and Society (Springfield, Illinois: C. C. Thomas,
1970), pp. 271 ff.

The Senate of Canada: Proceedings of the Special Committee on the Traffic
in Narcotic Drugs in Canada, 1955, p. 31,

Debates, House of Commons, Canada, June 7th, 1961, p. 5984,
370 U.S. 660 (1962).

As indicated earlier, French law prohibits illicit use. Use is also an offence
under Norweigian law. In Belgium, use is an offence if carried out in the
company of others.

Narcotics Act 1965, s. 6 provides: “Except pursuant to a licence under this
Act, or as otherwise permitted by regulations made under this Act, no per-
son shall procure, receive, store, or have in his possession, or consume,
smoke, or otherwise use, any narcotic.”

1911 Stat. Can,, c. 17.

R.S.C. 1970, c. T-9.

The Senate of Canada: Proceedings of the Special Committee on the Traffic
in Narcotic Drugs in Canada, 1955, pp. 412-414.

For discussion of this possibility see testimony of the Honourable Paul Mar-
tin, then Minister of National Health and Welfare, and F. P. Varcoe, then
Deputy Minister of Justice of Canada, in The Senate of Canada: Proceedings
of the Special Committe¢ on the Traffic in Narcotic Drugs in Canada, 1955,
pp. 9-10 and 433-434. :

When the smoking of opium was an offence under Canadian law it was held
that an accused who was found smoking opium, as well as in possession of
opium for his personal use, could be convicted and sentenced for both
offences. R. v. Yuen, [1932] 3 D.L.R. 234, 57 C.C.C. 372. Such liability vir-
tually amounts to double jeopardy. If there were an offence of use in addition
to one of simple possession there should be legislative provision that an
accused may be convicted of one, but not both offences, arising out of a single
set of circumstances.
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