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EXECUTIVE SUMMARY

1. Introduction

This document constitutes the final report for évaluation of the Special Advocates Program
(also referred to as the Program or the SAP). feroall activities undertaken through the SAP
over the past five years (2010-11 to 2014-15).cboalance with th@olicy on Evaluationit
addresses both the relevance and the performarnhe Brogram.

2. Description of the Special Advocates Program

Division 9 of thelmmigration and Refugee Protection AGRPA) mandates the Minister of
Justice to establish a list of persons who mayaacipecial advocates, and to ensure that these
individuals are properly supported to fulfill therandate.

In order to adequately fulfill these statutory ghlions, the Department of Justice Canada,
through the SAP, implements the process used toitsahd select candidates who may act as
special advocates, publishes the list of seleatdd/iduals, ensures that security requirements
are met, liaises with the Courts Administration\8= (Federal Court) and the Immigration and
Refugee Board, attends all in-camera hearings viwpl special advocates, coordinates
professional development activities, provides suppad resources as required, and manages
contribution agreements.

The Policy Implementation Directorate of the ProgsaBranch, within the Policy Sector of the
Department of Justice Canada, administers the BmgAt the time of the evaluation, the
Department had assigned a complement of 3.5 fuk-tequivalents (FTES) to SAP, including
one senior counsel, one counsel, one administratigestant and one half-time financial advisor.

The Program was also provided, at the time of traduation, with access to a yearly amount of
$1.2 million in contribution funding (Vote 5), inrder to cover expenses incurred by special
advocates assigned to specific cases, as welladdsspional development activities offered to
those individuals who are on list.
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3. Methodology

In order to address the questions included in tleuation matrix, the evaluation included a
document review and key informant interviews.

A systematic review of relevant information relatedthe SAP was conducted. The list of
documents consulted includes Program-specific mé&dion (performance information, terms
and conditions, etc.), relevant legislative pross, court decisions addressing the role of
special advocates, and broader contextual infoonattlated to the IRPMivision 9 and the
National Security Inadmissibility Initiative.

Key informant interviews were conducted to providéditional insights into activities
undertaken by special advocates, and to addresisa¢ioa questions related to the relevance and
performance of the Program. A total of 11 individuavere interviewed, including special
advocates, Minister’'s counsel, public counsel, progjram representatives.

4. Evaluation Findings and Recommendation

4.1. Relevance

The primary pillar upon which the relevance of &P resides is the legislative framework
established in IRPA. The Minister of Justice mustiablish a list of persons who may act as
special advocates and must provide them with adeggugpport and resources. Now that the
viability of this framework has been confirmed g tSupreme Court of Canada, the Minister of
Justice must plan for the ongoing management astaisability of this Program until such time

as Parliament modifies this legislative framework.

Evidence gathered as part of this evaluation indgc¢éhat the relevance of the Program does, in
fact, exceed the IRPA legislative framework. Theei@l government has placed national
security, and the fight against terrorism in Canadd abroad, among its top priorities, with a
range of commitments that include the strengtheningrocesses and tools to gather and share
relevant information and intelligence. As this agg@rmmoves forward, it is crucial that any
proceedings related to the inadmissibility of natizens be fully compliant with th€anadian
Charter of Rights and Freedon{€harter). Having special advocates in place fordibn 9
proceedings plays a vital role in that regard.
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From an operational perspective, it is difficultgoedict the extent to which special advocates
will be appointed in future proceedings under IRE¥hat the evaluation indicates, however, is
that admissibility hearings and detention revieward by the Immigration and Refugee Board,
appeals before the Immigration Appeal Divisionjuticial reviews undertaken by the Federal
Court may well play as important a role for speaidVocates as proceedings related to security
certificates.

4.2. Performance
Outcome Achievement

The Program has succeeded in developing and maimgaa list of persons who may act as
special advocates. Individuals included in thedist experienced legal practitioners who possess
the credentials required to act as special advecdteis list is readily accessible, and public
counsel, along with their clients, do not appeafat®e any difficulty in accessing and selecting
names of individuals to be recommended to the giregijudge or the member of the applicable
division of the Immigration and Refugee Board.

During the period covered by this evaluation, thegPam has also offered significant support to
special advocates, including the required assistémthose assigned to specific cases, as well as
ongoing professional development activities totlatise included in the list of individuals who
may act as special advocates.

Despite these achievements, the evaluation indidheg other stakeholders, notably the Courts
Administration Service and the Immigration and Refe Board, play a significant role in
ensuring that special advocates have meaningfelsado the classified information held in their
secure locations. Initial challenges in fulfillitigis role appear to have been addressed, although
it remains unclear as to the role that the Ministedustice could play in fulfilling his statutory
obligation in the event that future issues emeagdyoth institutions operate at arm’s length from
the federal government.

The more substantive challenge that special adescabntinue to face in fulfilling their
responsibility is the absence of assistance thatldvaypically be provided by junior law
practitioners and administrative assistants. A$ fhoint, special advocates largely operate in
isolation, which is bound to create inefficiencies.
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Although their overall involvement in specific pesrlings has steadily decreased over the
period covered by the evaluation, special advochtege been heavily involved in complex
proceedings, where they collectively offered clts&3,000 hours of assistance, with the support
of SAP.

Efficiency and Economy

The Program has been administered effectively amchamically, engaging fewer FTEs than
initially anticipated. It has also turned to onlioptions to deliver some of its professional
development activities. Finally, although it canaaticipate the number of hours during which
special advocates will be required to offer aseistan the future, the Program has been offering
a per diem that continues to attract senior memdietise Bar, even though it represents only a
fraction of their normal hourly rate.

The SAP also represents a well contained investiattmaintains the constitutionality of a
wider set of activities undertaken by various dépants and agencies involved in IRPA
Division 9 proceedings.

4.3. Recommendation

In order to strengthen both the contribution of cspleadvocates and the efficiency of the
Program as a whole, and ensure the Program’s cmuatirsustainability, the following
recommendation is submitted:

It is recommended that the Department explore the gssibility of diversifying the scope of
resources and support that are provided to speciadvocates within the current legislative
framework, including the provision of direct support from junior practitioners and
administrative assistants to special advocates agsed to specific files



1. INTRODUCTION

This document constitutes the final report for dvaluation of the Special Advocates Program
(also referred to as the Program or SAP). The Deyanrt of Justice Canada administers the
Program, whose purpose is to implement the setgi$lative requirements contained in Division
9 of thelmmigration and Refugee Protection AERPA).

1.1. Context for the Evaluation

In 2008, the Department of Justice Canada estaliie SAP in response to the 2007 decision
of the Supreme Court of Canada in tDlearkaouicasé. In its ruling, the Court concluded that
the existing scheme applicable to security cedtiéts allowed for the use of evidence “that is
never disclosed to the named person without progiddequate measures to compensate for this
non-disclosure and the constitutional problemsaitses™ The Program was first evaluated in
2010, as part of the evaluation of Becurity Certificate Initiativéed by Public Safety Canaéda.
This time, the evaluation of the SAP was led byDe@artment of Justice Canada. Although it is
meant to be a stand-alone evaluation, it is alspeebed to contribute to the 2014-2015
Horizontal Evaluation of thtRPA Division 9 and théNational Security Inadmissibility Initiative
led by Public Safety Canada.

1.2. Scope and Objectives of the Evaluation

This evaluation covers all activities undertakerotigh the SAP over the past five years (2010—
11 to 2014-15). In accordance with thelicy on Evaluationit addresses both the relevance and
the performance of the Program. More specificalhe evaluation focuses on the following
dimensions of the Program:

! Charkaoui. Canada. [2007] 1 S.C.R. 350.
2 Ibid., par. 139.
® Public Safety Canada. (2010). Final Report: 22090 Evaluation of the Security Certificate Initiat Ottawa.
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» the extent to which SAP activities align with th@er and current priorities of the federal
government, as well as with the strategic objestvkthe Department of Justice Canada;

* the extent to which the Program responds to idedtifieeds; and

» the ability of the Program to achieve its expeaeattomes efficiently and economically.

Appendix A includes the complete list of issues guodstions covered by the evaluation.

1.3. Structure of the Report

This report contains five sections, including timsoduction. Section 2 provides a description of

the Program. Section 3 describes the methodologg ts address the set of evaluation issues
and questions. Section 4 summarizes the key firsdingt have emerged from the data collection
process, while section 5 provides the overall eatédnn conclusions and recommendations.

1.4. Acknowledgement

The contribution and collaboration of many indivadiai have made this evaluation possible.
We wish to thank all of those who participated mtad collection, provided information, and
responded to inquiries.



2. DESCRIPTION OF THE SPECIAL ADVOCATES PROGRAM

A central feature of the SAP derives from the liedige framework within which it must
operate. This section of the report describesftaimework, along with key activities undertaken
through the Program, its management structure arahdial resources. A description of the
logic that links program activities and their exigetoutcomes is also included.

2.1. Legislative Framework

IRPA mandates the Minister of Justice to estabdiskist of persons who may act as special
advocates and to ensure that these individualsiveeadequate administrative support and
resources to fulfill their mandate. As stated iotm 85 of IRPA:

85. (1) The Minister of Justice shall establishist bf persons who may act as
special advocates and shall publish the list in anner that the Minister of
Justice considers appropriate to facilitate puldizcess to it.

(3) The Minister of Justice shall ensure that spleadvocates are provided with
adequate administrative support and resources.

In fulfilling these requirements, the Minister afslice must take into account the role that IRPA
attributes to special advocates. At a fundameptadl] special advocates are expected to protect
the interests of a permanent resident or foreigiomal involved in certain proceedings under
IRPA “when information or other evidence is heandtihe absence of the public and of the
permanent resident or foreign national and theimsel”! This involves, among other things,
challenging “the Minister’s claim that the discloswof information or other evidence would be
injurious to national security or endanger the tyafef any person”, or challenging “the
relevance, reliability, and sufficiency of inforn@t or other evidence that is provided by the

* Section 85.1 of thenmigration and Refugee Protection ABtC., c. 27.
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Minister and is not disclosed to the permanendessi or foreign national and their counsel, and
the weight to be given to it".

Division 9 of IRPA covers a number of scenariosvhiich special advocates may be required:

* As part of the issuance of security certificatepaescribed under section 77 of IRPA, and
more particularly as it relates to the determimatity a judge of the Federal Court as to
whether the certificate is reasonadldad any procedures related to the arrest and tawiesf
a person who is named in a security certifi¢ate.

* As part of admissibility hearings and detentionieexs heard by the Immigration and
Refugee Board, and appeals before the ImmigratpeAl Division.

» As part of judicial reviews undertaken by the Fatl€ourt of decisions or orders made by
the Immigration and Refugee Board, whenever anien is made for the non-disclosure
of information or other evidence.

2.2. Key Activities

In order to adequately fulfill these statutory ghlions, the Department of Justice Canada,
through SAP, undertakes a series of activitiesiti@dtides, at a minimum, the following tasks:

* implementing an adequate process to solicit an@écsetandidates who possess the
gualifications to serve as special advocates;

» ensuring that the list of selected individualsasily accessible to the public, and particularly
to public counsel and their clients when the proces in which they are engaged require the
assistance of a special advocate;

* ensuring that those included in the list of induats who may act as special advocates
possess and maintain the required security clearand that they are permanently bound to
secrecy in accordance with tBecurity of Information Art

Subsection 85.1 (1) and (2) of #memigration and Refugee Protection AStC., c. 27.
Section 78 of thémmigration and Refugee Protection AStC., c. 27.

Section 82 to 82.2 of tHenmigration and Refugee Protection AStC., c. 27.
Sections 86 and 87 of thmmigration and Refugee Protection AStC., c. 27.

o N o O
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» liaising with the Courts Administration Service (féeal Court) and the Immigration and
Refugee Board to ensure that special advocatesveeedl the required support and are
provided with proper access to secure facilitietultiill their mandate;

» attending all in-camera hearings involving spea@dlocates to ensure a continuity of
knowledge related to common legal issues facegbyial advocates;

» coordinating professional development activities ifedividuals who may act as special
advocates, to ensure that they are kept abredsgalf trends relevant to the role of special
advocates; and

* managing contribution agreements signed with eaamiper of the list , including processing
payments.

The courts have acknowledged the role the Progréagyspin the provision of adequate

administrative support to special advocates. Irtipdar, the Federal Court, in four cases
involving security certificates, granted ordersowiing the assigned special advocates to
participate in “knowledge sharing sessions”, whtey could discuss common legal issues and
strategies without disclosing fact-specific eviderar sensitive information. In such cases, a
representative of the Program is expected to clhay such sessions and to monitor
communications among special advocates, to engai@st inadvertent disclosure of classified
information?

2.3.  Management Structure and Financial Resources

The Policy Implementation Directorate of the ProgsaBranch, within the Policy Sector of the
Department of Justice Canada, administers the BmgAt the time of the evaluation, the
Department had assigned a complement of 3.5 fuk-tequivalents (FTES) to SAP, including
one senior counsel, one counsel, one administrasigistant, and one half-time financial advisor.

The Program was also provided, at the time of traduation, with access to a yearly amount of
$1.2 million in contribution funding (Vote 5), inrder to cover expenses incurred by special
advocates assigned to specific cases, includintegsimnal development activities offered to
those individuals who are on the list.

° Minister of Public Safety et al Harkat, 2009 FC 59, par. 30 and 31. Another ejarisgorovided in Minister of
Public Safetyw. Mahjoub, June 22, 2009 (unpublished), where theriGirdered the Minister of Justice, through
the Program, to report on progress made in adaig$schnical issues related to the work of speadabcates.
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2.4. Program Logic

The successful implementation of the set of aatisidescribed in this section is expected to
contribute to the following outcomes:

 The federal government can successfully use cledsiinformation in inadmissibility
proceedings under IRPA (security certificates, masibility hearings, detention or judicial
reviews, as applicable).

* The named individuals involved in inadmissibilityopeedings under IRPA are provided
with a fair process, namely protection of theieneists when information is heard in their or
their lawyer’s absence.

Ultimately, the Program is expected to contribotéhie Department’s strategic outcome of a fair,
relevant, and accessible Canadian justice syStem.

It is worth emphasizing that, as a component ofIRfeA Division 9 and the National Security
Inadmissibility Initiative, the Program is also egbed to contribute to the Initiative’'s
overarching outcomes of:

» successfully mitigating threats to national segurit

* denying status in Canada to foreign nationals aednpnent residents inadmissible on
serious grounds in a manner that respects intematihuman rights and th€anadian
Charter of Rights and Freedoni€harter) obligations, through the participationspiecial
advocates in the closed hearings; and

* maintaining the integrity of the immigration systesafeguarding national security, and
securing Canada’s borders.

19 Department of Justice Canada. (20RBport on Plans and Priorities 2014-2015ttawa, p. 4.



3. METHODOLOGY

This section provides a brief description of thethmdology used to evaluate the Special
Advocates Program.

3.1. Evaluation Approach

The strategy that frames the evaluation of the 84§ relies on a clear delineation of what is
being evaluated. As already stated, this evaluattmuses on the set of activities that the
Department of Justice Canada undertakes in ord@iattage the SAP. It purposely excludes any
assessment of the actual assistance provided Isptaal advocates who have been assigned to
cases. It is also not meant to be an assessmth# tEgislative framework provided under IRPA,
while recognizing that this legislative frameworloed constitute an important contextual
component. Put simply{RPA mandates the Department of Justice Canada tolisktablist of
individuals who may act as special advocates arehsure that these individuals are provided
with adequate support and resources. The evaluasisesses the extent to which these activities
have been successfully carried out, which in taforms an assessment of the extent to which
these activities have contributed to the Prograxjgected outcomes.

In order to successfully address the evaluationessand questions covered by the evaluation,
some existing data and information collected thhmug the Program’s implementation and
ongoing management have been used. However, atalitavidence was required, which was
collected through a document review and key inforimenterviews. The next subsection
provides further details on the implementationh&fste research methods.

Both the data collection and analysis conductedaasof this evaluation align with the overall
framework provided by the federal governmeni®slicy on Evaluation which expects the
evaluation to support ongoing accountability, inmforgovernment decisions on resource
allocation, and support the ongoing managementraptbvement of the Prograth.

M Treasury Board of Canadaolicy on Evaluationsection 3.2.
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All research activities undertaken as part of #waluation were administered in accordance
with normal practices in the field of program ewlan, including the guidelines provided in
the Code of Ethicand theEvaluation Standardef the Canadian Evaluation Sociéty.

3.2. Research Methods

In order to address the questions included in teduation matrix (see Appendix A), the
evaluation included a document review and key mfomt interviews.

3.2.1. Document Review

A systematic review of relevant information relatedhe SAP was conducted. The goal was to
support a thorough understanding of the Programaddition to addressing a number of
evaluation questions.

The list of documents consulted includes prograscgig information (performance

information, terms and conditions, etc.), relevdagislative provisions, court decisions
addressing the role of special advocates, and braamhtextual information related to the IRPA
Division 9 and the National Security Inadmissilyilibitiative.

A key limitation in carrying out the document rewiavas the inability for the evaluators to
access top secret documents.

3.2.2. Key Informant Interviews

Key informant interviews were conducted to provadklitional insights on activities undertaken
by special advocates, and address evaluation questlated to the relevance and performance
of the Program. A total of 11 individuals were mewed, including special advocates,
Minister’s counsel, public counsel, and progranrespntatives.

These interviews were conducted using a structuntedview guide (included in Appendix B of

this report), which key informants received in agb@ of the interview. With the permission of
key informants, interviews were digitally recordéal assist in accurate note taking. Key
informants were provided with the opportunity tgiesv these notes.

12 TheCode of Ethicend theEvaluation Standardsf the Canadian Evaluation Society are available a
http://www.evaluationcanada.ca/about-the-ce-designa



4. EVALUATION FINDINGS

This section of the report describes the evaludfiimtdings related to SAP. The information is
based on findings that emerged from both the dootineeiew and interviews.

4.1. Relevance of the Special Advocates Program

This first subsection explores the relevance of 8%&P over the period covered by this

evaluation, as well as the expected demand foPtbgram in the future. It also addresses the
extent to which the Program aligns with both tbke of the federal government, and its current
priorities, particularly those related to national security.

4.1.1. The role of the Federal Government in Providing Speial Advocates

When asked about the relevance of the SAP, keynrdnts typically pointed to the legislative
requirements included in section 85 of IRPA. Asatly noted, the Minister of Justice has a
statutory obligation to maintain a list of indivials who may act as special advocates, to provide
them with the support and resources they requive,ta ensure that they are ready and able to
provide a reasonable substitute for full disclostaréehe named person involved in Division 9
proceedings.

Over the period covered by this evaluation, an irigmi development has added a new
dimension to the federal role related to specialoadtes. In its recent decision in tHarkat
case, the Supreme Court of Canada concluded taagirtvisions of IRPA covering the role of
special advocates meet the requirements of afagegs as protected by section 7 of the Charter
by providing a “substantial substitute” to the dirparticipation of the named person and his or
her counsel in closed proceedirgs.

The confirmed legality of IRPA provisions related special advocates is significant. It
demonstrates that the federal response tcCtierkaouidecision, through the set of legislative

13 Canada (Citizenship and ImmigrationHarkat, 2014 SCC 37, par. 77.
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amendments made to IRPA in 200&; in fact appropriate. I€harkaouj the Supreme Court of
Canada had stated that, in order for the secustyificate scheme to be Charter compliant,
“either the person must be given the necessarynrdbon, or a substantial substitute for that
information must be found”, before concluding thagither is the case her&” At the time, the
Court did not specify what the “substantial subgét ought to be, leaving it to Parliament to
proceed with legislative amendments that it deeapgatopriate. This inevitably left the question
open as to whether the 2008 amendments to IRPA prerading that sought-after “substantial
substitute”. With théHarkat decision, this ambiguity can now be set aside.

This context of greater certainty logically extenndghe actual role that the federal government
is expected to play through the SAP. The Departroédustice Canada must plan its activities
related to the Program knowing that it stands om fjround that can only be shifted through
legislative amendments.

4.1.2. Alignment of the SAP with Federal Priorities

In supporting the use of classified information applicable proceedings under IRPA, the
Program aligns with the current priorities of tleeléral government related to national security.
Although the concept of detaining and removing itizens for security purposes dates back to
the Immigration Act(1985), the security certificate process becamerdral component of the
legislative changes introduced in 2001 in the wakehe terrorist attacks perpetrated in the
United States on September 11, 2001. Since thezgatthto national security have continued to
remain a federal priority, as illustrated more rgbeby the tabling in Parliament, on January 30,
2015, of Bill C-51, theAnti-Terrorism Act 2015 Among other things, the set of proposed
legislative changes seeks to enhance the abilityd®ral agencies and departments to gather and
share information pertaining to national securggme of which may ultimately be used as
classified information in proceedings under IRPA.

The enhancement of anti-terrorism mechanisms furtihghlights the importance of ensuring
that the Canadian justice system remains fair,vagle and accessible, which is a core

14 An Act to amend the Immigration and Refugee Primtedct (certificate and special advocates) andnke a
consequential amendment to another, &c€. 2008, c.3.

!5 Charkaoui. Canada [2007] 1 S.C.R. 350, par. 61.

16 Office of the Prime Minister. (2015PM announces anti-terrorism measures to protecta€éans(January 30).
Available on line at http://pm.gc.ca/eng/news/201%30/pm-announces-anti-terrorism-measures-protect-
canadians. Information specific to Bill C-&hti-Terrorism Act(2015) available on line at
http://www.parl.gc.ca/Legisinfo/BillDetails.aspxhguage=E&Mode=1&billld=6842344.

10
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component of the role played by the Department asdsuch, constitutes one of its strategic
outcomes! By protecting the interests of non-citizens subjednadmissibility and other related
proceedings, the Program supports the integrith@iCanadian justice system, which ultimately
supports the goal of ensuring that “Canada remairecognized international leader in the fair
administration of its justice systen".

4.1.3. The Ongoing Need for Special Advocates

Beyond the fact that the SAP ought to operate due legislative requirement, the evaluation
explored the expected needs for special advocatdsture proceedings. Although there is a
large speculative dimension to this question, ihetbeless provides important contextual
information, which may ultimately affect not so rhuthe existence of the Program itself, but
rather how it is managed and the challenges thmatit face in achieving its expected outcomes
(i.e., the federal government can successfully dsssified information in inadmissibility
proceedings under IRPA, and named individuals wealin inadmissibility proceedings under
IRPA are provided with a fair process, namely petom of their interests when information is
heard in their or their lawyer’s absence).

The obvious trend that emerged during the perioceiE by the evaluation is illustrated in
Figure 1 (next page). The total number of hoursedilby special advocates has decreased
steadily and significantly, shifting from 5,485 hewilled in 2010-11 to 551 hours billed in the
current fiscal year (as of January 30, 2015).

Individuals interviewed as part of the evaluatioervinvited to comment on this trend. As noted
during these interviews, a great deal of uncenasurrounded the security certificate scheme
during the court challenges that led to tGharkaoui decision in 2007, and the resulting
amendments to IRPA introduced in 2008. The fedgoakrnment reissued security certificates
in what is referred to as the “five legacy cas@sthich all proceeded in a context of further
Charter-based court challenges that ultimatelytéethe Harkat decision issued by the Supreme
Court of Canada in 2014. In most cases, theseficatds were based on facts that had
accumulated over an extended period of time, inesoases dating back to the mid-1990s. The
procedural challenges in dealing with such sigaific volumes of evidence were therefore

" Department of Justice Canada. (20RBport on Plans and Priorities 2014-2015ttawa, p. 16.

18 H
Ibid, p. 17.

¥ The five legacy cases refer to security certiisassued against Adil Charkaoui, Hassan Aimeihfomad Zeki
Mahjoub, Mahmoud Jaballah, and Mohamed Harkat.

11
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compounded by the requirements associated withCtierter-based challenge to the security
certificate scheme itself. Special advocates bedasagily involved on both fronts. In particular,
while dealing predominantly with substantive quassi of law, hearings at the Supreme Court of
Canada in theHarkat case did involve special advocates, as classiiormation whose
disclosure was alleged to be injurious to natiGealurity was shared with the Court.

Total hours billed by special advocates, per fiscal year
(Source: Administrative data*)

6,000 - 5,485
5,000 -
4,000 -
3,000 -

2,000 -

Number of hours billed

1,000 -

2010-11 2011-12 2012-13 2013-14 2014-15 *
* Data for 2014-15 cover activities up to January 30, 2015.

Figure 1

Individuals who were consulted noted that, in thakev of theHarkat decision, the federal
government may be more readily disposed to usiegrig certificates as new circumstances
warrant, knowing that new cases will likely invohee lesser volume of evidence, and that
sustained Charter-based challenges may be moredimi

The other aspect that may have an impact on theefutse of special advocates is the extent to
which non-disclosure applications will be made thes proceedings under IRPA. As noted in
section 2.1 of this report, special advocates mayeguired during admissibility hearings and
detention reviews heard by the Immigration and BeéuBoard, during appeals before the
Immigration Appeal Division, or during judicial rews by the Federal Court of decisions or
orders made by the Immigration Refugee Board, wiremapplications of non-disclosure are
made. Consultations held as part of this evaluatioicate that the experience gained to date
with security certificates may lead to a greatee wd classified information during these
proceedings, which would trigger a greater involeatrof special advocates.
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Ultimately, however, it is worth observing that tthemand for special advocates will be shaped
by the strategic value attributed to security fiegtes and other related proceedings under IRPA
to combat threats to national security, let aldme degree to which Canada will be targeted by
terrorist activities, the assessment of which fareeds the scope of this evaluation.

4.2. Achievement of the Special Advocates Program’s Expted Outcomes

This subsection of the report assesses the extewith the Program has achieved its expected
results, notably in establishing a list of indivadsi who may act as special advocates and
providing them with the required resources and etpjn engaging special advocates in actual
judicial proceedings, and in maintaining the adstnaition of a fair process that is Charter
compliant.

4.2.1. Establishment of the Special Advocate Roster
Initial Selection Process

At the time of this evaluation, the Department w$tice Canada had only issued one request for
expression of interest in order to select individu@ho may act as special advocates. Although
this process precedes the period covered by thkiagan, it is summarized for reference
purposes.

Following theCharkaouidecision from the Supreme Court of Canada (reteaseFebruary 23,
2007) and the tabling of Bill C-3 to amend IRPAt(@duced on October 22, 2007), the
Department of Justice Canada, with the supportulfii® Safety Canada, issued a request for
expression of interest on December 18, 200ihe Department invited lawyers who had been
members of the Bar for at least 10 years and widcstgmificant litigation experience, preferably
in immigration law, criminal law, national securitgw, or human rights law, to submit their
application in order to be included in a list oflimiduals who may act as special advocates. The
document was posted on the website of the Depattofefustice Canada, in addition to being
promoted by relevant stakeholders, such as thedimm8ar Association.

The Department of Justice Canada mandated a copenutesided by a retired judge from the
Federal Court, and including representatives froenRederation of Law Societies of Canada and

2 Department of Justice Canada. (206RBquest for Expression of Interest (EOI: Specialosdtes for Bill C-3
(Security Certificates under the Immigration andugee Protection ActOttawa.
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the Canadian Bar Association, with the task ofeenng the applications and providing a list of
names for consideration by the Minister of Justi@eer 100 individuals responded to this initial
call, and the committee recommended 28 names toche&led on the list. By the time the new
legislative scheme related to special advocatesecento force on February 22, 2008, the
Minister of Justice had published a list containamginitial 15 recommended names. The rest of
the recommended names were published shortly therea

Current List of Special Advocates

As of February 2015, the list of individuals who yract as special advocates had 22 names.
Some individuals initially included in the list werremoved due to judicial or other
appointments, or personal circumstances. In tefmegional distribution, the list had 16 names
from Ontario, five from Quebec, and one from Albert

Findings from the consultations held as part of thialuation point to a great level of support for
the current roster of individuals who may act ascsgd advocates. All individuals included in the
list offer strong credentials that directly relatethe knowledge and competencies described in
the initial call for expression of interest andnsmlered as a whole, the roster offers the capacity
to operate in both official languages. More speaify, public counsel consulted as part of this
evaluation voiced no concern regarding the curresiter and were comfortable recommending
names from it to their clients, for approval by tresiding judge or the applicable division of
the Immigration and Refugee Board.

Considering the reduced demand for special adveaater the past five years (as illustrated in
Figure 1 above), the evaluation explored whether ltst should consequently be reduced.
Evaluation findings indicate that the advantagekesping the list at its current level outweigh
any potential benefits that could come from remgveome of the names. First, the ongoing
expenditures associated with each member of therrase minimal and are largely limited to

their participation in professional developmentiaités, which normally occurs once a year.
Second, at a more substantive level, there must befficient number of individuals on the

roster to ensure that both the named person impplicable proceeding under IRPA and his or
her counsel may recommend individuals that satibly criteria established in paragraph
83. (1.2) of IRPA, particularly as it relates t@ thbsence of any conflict of interest or any ritk o
inadvertent disclosure of classified informatiomttihequires protection for national security or
personal safety purposes.
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As for the current regional distribution of indivials who may act as special advocates, it leaves
little doubt as to the high concentration of spkea@vocates in Montréal, Ottawa and Toronto.
Individuals consulted as part of this evaluatiomognized that having a greater regional
coverage could arguably be desirable, but they m¢ed that the nature of the work of special
advocates limits the ability of individuals fromhet regions to engage in it. All evidence must
be consulted and analyzed in the designated sesitee of the Federal Court and the
Immigration and Refugee Board which are locate@itawa, and multiple sessions are needed
to complete any assignment.

4.2.2. Support and Resources Provided to Special Advocates

In assessing the support provided to special adescahe evaluation focussed on both the
assistance provided to those special advocategnaskito specific cases, and the ongoing

professional development provided to all individuatho may act as special advocates. The
evaluation has purposely excluded certain actwitiet were carried out when individuals were

initially added to the list of those who may actspecial advocates, as none of these activities
were carried out during the period covered by ¢visluatior?!

Case-Specific Support

Evaluation findings indicate that the Program pdegi adequate support to special advocates
assigned to specific cases. There are, howevdtenpgas that special advocates continue to face
in fulfilling their assigned mandate.

Overall, consultations held with special advocatescate that the Program has been providing
strong support throughout the course of their assents. This includes managing contribution
agreements, processing payments, and providingptey assistance that special advocates may
require. Program representatives have been dedcabeaccessible, professional, flexible and
pro-active when it comes to supporting special adtes.

However, it is important to note that the case-gesupport required by special advocates
extends beyond the set of activities for which Bnegram has direct authority. In particular, the
Courts Administration Service and the Immigration &kefugee Board must ensure that special

2 Examples of activities required when individuate added to the list of those who may act as apadiocates
include ensuring that they possess the requiragtiseclearance, that they have been permanentiyntado
secrecy in accordance with tBecurity Information Actand that they have attended the orientationitrgin
offered by the Department of Justice Canada, ilalbotation with the Canadian Security IntelligeSvice.
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advocates are provided with adequate access tddbsified information stored in their secure
locations. In practical terms, adequate access muaktde the ability for special advocates to
consult, analyze and safeguard the work they perfir the basis of the classified information.

Although the Program may, when circumstances wgrradvocate on behalf of special
advocates — and evaluation findings indicate thay thave done so — it can instruct neither the
Courts Administration Service nor the ImmigrationdaRefugee Board. This in itself raises
guestions as to the scope of the statutory obtigagstablished in section 85. (3) of IRPA. If the
Minister of Justice “shall ensure that special adtes are provided with adequate administrative
support and resources”, but that some of this suppayht to be provided by institutions that
operate at arm’s length from the Government of @and is unclear as to how the Minister of
Justice may readily and fully address any shortogsion the part of these arm’s length
institutions.

Prior to the period covered by the evaluation, kbt Courts Administration Service and the
Immigration and Refugee Board had faced logisaral administrative challenges in integrating
special advocates in the management of the appdicatmceedings under IRPA. As such,
evaluation findings indicate that an incrementgbrapch has proven necessary to find proper
space that could meet security requirements, anestablish procedures that could provide
special advocates with a reasonable access to thefiges. For instance, the desire by some
special advocates to work in these secure fagilitiell past normal business hours has required
the establishment of new procedures that balaneentteds of special advocates and the
operational context within which these institutionsst operate. Another example was provided
when special advocates assigned toMiadjoubcase faced logistical issues that were brought to
the attention of the presiding judge, who conclutieat the special advocates “have not been
provided with adequate administrative support” artkered the Minister of Justice to “provide a
progress report on how and when the technical sselentified herein will be resolved At the
time of this evaluation, findings indicate that shevarious administrative and logistical
challenges had been reasonably accommodated.

Assistance to Special Advocates

According to those consulted as part of this ewana what remains the most significant
challenge for special advocates assigned to spaxtes is the absence of any assistance during
the execution of their various tasks performed enuse locations. In other and more typical

22 Minister of Public Safety. Mahjoub, June 22, 2009 (unpublished), p. 3.
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circumstances, senior law practitioners would wwitk junior practitioners to complete some of
the work required on a file, and would also ben&fim the assistance of an administrative
assistant to complete clerical tasks (photocopging) assembling documents, for instance). This
organization of the work cannot be readily appliedpecial advocates, since the material they
work with in secure locations is information whasdisclosure could be injurious to national
security or could endanger the safety of individu#ls such, only those with the appropriate
security clearance and who have been permanentlydoto secrecy may come in contact with
this material. Even if a junior practitioner or agministrative assistant could meet these security
requirements, they are not officially part of thst lof individuals who may act as special
advocates and as such, they are not directly cdugyehe provision of IRPA applicable to the
nomination of special advocates.

This challenge was brought to the attention ofFkederal Court in thélarkat case, when the
special advocates assigned to this file requesiedppointment of an individual who was in a
position to provide administrative assistance aid \wet all applicable security requirements.
A significant dimension of this request was thd that the volume of evidence that needed to be
reviewed in this case had greatly expanded, aswdtref the disclosure requirements set out in
the 2008Charkaouidecision from the Supreme Court of Can&dehe Federal Court proceeded
with the appointment of the individual, noting thdt is consistent with the intent of the
legislator to read ‘adequate administrative suppod resources’ as encompassing limited forms
of human support. Human support is a necessaryopan efficient office environment”The
Court established strict parameters for the roléhef appointed individual, specifying that she
was not being appointed as a special advocate,natiso play any advocacy role, was not
having any relationship with the named person, matscharged with representing his interest,
and was not to be present during the closed he&ring

Consultations held with special advocates as gahi® evaluation indicate that this appointment
has proven to be the exception rather than the ndhese special advocates have systematically
noted the inefficiency that results from havingnthepend several hours photocopying and
assembling information, let alone having to dalad review of the evidence themselves, without
any support from more junior practitioners. Cititige example of the Special Advocates
Program in the United Kingdom, they recommended thare junior practitioners be added to
the list of individuals who may act as special adhtes. Such a change, combined with the

% Charkaou. Canada [2008] 2 S.C.R. 326.
24 Minister of Public Safety et al Harkat 2009 FC 173, p. 6.
% Ibid, p. 7.
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appointment of a junior counsel, as authorizedh®y Eederal Court in thearkat case, could
arguably go a long way in addressing these concerns

Professional Development

During the period covered by this evaluation, tiRPShas offered professional development
activities that have provided valuable knowledgd arsights on matters relevant to the role of
special advocates. These activities have coverbsgtantive areas of the law related to a wide
range of issues, such as intelligence and evidgateering, terrorism, national security, and
relevant case law. The Program has been alternagtween in-person sessions and webinars.
Consequently, in-person professional developmenssiees were held in 2011-12
(18 participants) and 2013-14 (13 participants)erghs webinar sessions were held in 2012-13
(11 participants) and in 2014—15 (12 participants).

In addition to these activities, the Program haasnbmanaging a web portal that contains a wide
variety of resources related to the role of speathlocates, including information pertaining to
IRPA, relevant court decisions, and professionaletijpment activities. Administrative data
indicate that in 2012-2013, 10 individuals includedthe list of those who may act as special
advocates spent a total of 69 hours consultingptiteal for professional development purposes.
The equivalent number in 2013-2014 stood at 72shaorong nine individuals.

It is worth noting that the web portal contains pillblic orders and decisions pertaining to
security certificates and other related proceedihgs were active at the time of the Program
implementation. This is a significant achievemeritew one considers the fact that in the
Mahjoub case alone, a total of 212 such decisions and®fd®l been issued at the time of this
evaluation. As such, the web portal representsmuoitant resource that acts, in some regard, as
a corporate memory or repository that supportotigoing management of the Program.

The SAP representatives have indicated that anadpgto the software currently used to host
these resources will be implemented to facilitawrtsearch and access. The review of the portal
undertaken as part of this evaluation confirms thath an upgrade would support a more
efficient navigation of the portal’s resources.

4.2.3. Involvement of Special Advocates in IRPA Proceedirg

By establishing a list of individuals who may astspecial advocates and providing them with
the support they require, the Program is expedaeskt the stage for the actual involvement of
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special advocates in specific inadmissibility artieo related proceedings under IRPA. The
experience gained during the period covered bydteduation confirms that special advocates
have, in fact, played a significant role in a numbg proceedings. As illustrated in Table 1,
special advocates have billed close to 13,000 halased to six cases heard by the Immigration
and Refugee Board, the Federal Court, the Fedeyatt@f Appeal, or the Supreme Court of
Canada.

Table 1: Hours Billed by Special Advocates per Fisd Year

Cases 2010-11 2011-12 2012-13 2013-14 2014-15 Totals

1. Almrei 17 0 0 0 0 17

2. Harkat 597 741 153 446 21 1,958
3. Jaballah 1,176 428 1,100 113 367 3,784
4. Mabhjoub 1,793 1,373 1,156 272 92 4,686

5. Surresh 0 176 175 142 71 564

6. Torres 1,302 415 39 0 0 1,756
Total 5,485 3,133 2,623 973 551 12,765

Source: SAP performance information data

During the period covered by this evaluation, aaltaif five new appointments of special
advocates were made, including two appointmentbatiarkat proceedings before the Federal
Court of Appeal (in 2011-12), two appointmentsha darkat proceedings before the Supreme
Court of Canada (in 2013-14), and one appointnmrettté Surreshcase before the Immigration

and Refugee Board (in 2011-12). The remaining aypp@nts were made prior to the period
covered by this evaluation.

One unexpected development that was systematicalgd throughout the consultations held as
part of this evaluation relates to the appointmehtndividuals from the roster of special
advocates to act asmicus curiag(friend of the court). Such appointment is madeemdver a
court is of the opinion that it “is necessary torpe a particular proceeding to be successfully
and justly adjudicated® These appointments may relate to any areas of laguding
proceedings other than those included in IRPA wistassified information is being used, such
as those involving section 38 of t@nada Evidence Acin such cases, it appears that courts
have, from time to time, turned to the list of Spe@dvocates to seleamici, as these
individuals possess the required expertise to nmardgssified information, in addition to
meeting all security requirements.

% Ontariov. Criminal Lawyers’ Association [2013] 3 S.C.R. &rp44.
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This trend is, in principle, irrelevant for the pose of this evaluation, unless it negatively
affects the ability of the Program to meet its extpd results. This would be the case, for
instance, if the volume and intensity of the wodad by individuals from the roster of special
advocates who happen to be appointedamsci was such that it would, de facto, make it
impossible for them to act as special advocategldiee gathered indicates that, to this day,
such concern has not materialized, and it is ulylit@do so in the future. Individuals consulted
noted that the number of appointmentsamhici remains limited and that, in any case, an
individual could reasonably manage being appoibigith asamicusand as special advocate, as
any law practitioner is expected to manage mulfijgs at once.

4.2.4. The SAP’s Contribution to Ensuring a Fair Judicial Process

The central goal of this evaluation was to asskssektent to which the SAP has assisted the
Minister of Justice in successfully discharging Hgtutory obligation as established in
section 85 of IRPA. As such, the focus of the exatun has been the Program itself, and not the
special advocate scheme as a whole. Keeping thisind, the data collection process used in
support of this evaluation has gathered some eval#émat arguably relates more directly to the
special advocate scheme. It is briefly summarizze for contextual purposes.

The overwhelming impression communicated by thogesulted as part of this evaluation
reflects the conclusion of the Supreme Court of &aninHarkat, that the special advocate
scheme as currently structured in IRPA, while rexfgrt, does constitute a substantial substitute
to the direct participation of the named person hisdor her counsel in closed proceedings. It
appears that special advocates have, in fact, ibeeposition to challenge the Minister’s claims
related to the protection of certain informatiomdato challenge the relevance, reliability or
sufficiency of the protected information. As a natk caution, it is worth adding that this
assessment of the actual work performed by spadialcates is bound to be of limited depth, as
it is, by its very nature, secret and protected.pAblic counsel noted during the consultations,
they have little choice but to trust that speci@vacates are performing well, as they have no
means of assessing it directly.

The most pressing concern voiced by special adescatd public counsel related to the strict
parameters that IRPA currently imposes on the comations between these two groups. As
stated in section 85.4 (2) of IRPA:
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After that information or other evidence is receiv®y the special advocate, the
special advocate may, during the remainder of tleeg@eding, communicate with
another person about the proceeding only with th@ge’'s authorization and

subject to any conditions that the judge consi@gsropriate.

According to public counsel and special advocatésrviewed, this framework has proven to be
particularly challenging. However, as this is asuis that exceeds the scope of this evaluation, it
is noted but not further analyzed.

4.3. Efficiency and Economy

This last subsection focuses on the extent to whislource use has been minimized in the
implementation and delivery of SAP.

The evidence gathered indicates that the Prograsn bde®n administered effectively and
economically, as illustrated by the following dey@inents:

» Although the Program was initially allocated a PBl{bsition, it has elected not to fill that
position in light of the level of activities expeniced by the Program.

* The Program has made an increasing use of onloieddogies to deliver its professional
development activities.

» The per diem offered to special advocates is wadthls what these law practitioners typically
earn in their own practice. This could constituteisk by acting as a disincentive among
qualified law practitioner to apply to become pafrthose who may act as special advocates;
however, the experience to date indicates that auwk has not materialized.

As for the number of hours billed by special advesathe Program cannot impose parameters
that would limit their ability to adequately fulfitheir mandate. The number of hours billed by
special advocates is dependent on a number ofr§adteluding the extent of disclosure to be
reviewed and fluctuations in the number of procegslinvolving special advocates, which will
require ongoing monitoring and management on tinegbdhe SAP.

Finally, this assessment of efficiency and econonugt also consider the broader contribution
of the SAP to Division 9 proceedings under IRPArivas departments and agencies invest
considerable resources to pursue security cetéfiand other related proceedings. The
legislative scheme related to special advocates hichwbecomes operational through the
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Program — ensures the constitutionality of thesecgedings. As such, the SAP represents a
well contained investment that provides essentippert to a wider set of activities that involve
far larger investments in resources.

22



5. CONCLUSIONS AND RECOMMENDATION

This section of the report provides conclusiongach of the evaluation issues addressed in this
report.

5.1. Relevance

The primary pillar upon which the relevance of &P resides is the legislative framework
established in IRPA. The Minister of Justice mugtblish a list of individuals who may act as
special advocates and must provide them with adegwpport. Now that the viability of this
framework has been confirmed by the Supreme Cdu@amada, the Minister of Justice must
plan for the ongoing management and sustainabditythis Program until such time as
Parliament modifies this legislative framework.

Evidence gathered as part of this evaluation indg¢hat the relevance of the Program does, in
fact, exceed the IRPA legislative framework. Theei@l government has placed national
security, and the fight against terrorism in Canadd abroad, among its top priorities, with a
range of commitments that include the strengtheningrocesses and tools to gather and share
relevant information and intelligence. As this agg@mmoves forward, it is crucial that any
proceedings related to the inadmissibility of naiezens be fully compliant with the Charter.
Having special advocates in place plays a vita nolthat regard.

From an operational perspective, it is difficultgoedict the extent to which special advocates
will be appointed in future proceedings under IRE¥hat the evaluation indicates, however, is
that admissibility hearings and detention reviewarld by the Immigration and Refugee Board,
appeals before the Immigration Appeal Divisionjuaticial reviews undertaken by the Federal
Court may well play as important a role for speaidVocates as proceedings related to security
certificates.
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5.2. Performance

5.2.1. Outcome Achievement

The Program has succeeded in developing and namgaa list of individuals who may act as
special advocates. Individuals included in thedigt experienced legal practitioners who possess
the credentials required to act as special advecdteis list is readily accessible, and public
counsel, along with their clients, do not appedat® any difficulty in accessing it and selecting
names of individuals to be recommended to the giregijudge or the member of the applicable
Division of the Immigration and Refugee Board.

During the period covered by this evaluation, tPShas also offered significant support to
special advocates, including the required assistdacspecial advocates assigned to specific
cases, as well as ongoing professional developaivities to all those included in the list of
individuals who may act as special advocates.

Despite these achievements, the evaluation indidasg other stakeholders, notably the Courts
Administration Service and the Immigration and Ryefe Board, do play a significant role in
ensuring that special advocates have meaningfelsado the classified information held in their
secure locations. Initial challenges in fulfillitigis role appear to have been addressed, although
it remains unclear as to the role that the Ministedustice could play in fulfilling his statutory
obligation in the event that future issues emeagdjoth institutions operate at arm’s length from
the federal government.

The more substantive challenge that special adgscabntinue to face in fulfilling their
responsibility is the absence of assistance thatldvéypically be provided by junior law
practitioners and administrative assistants. As thoint, special advocates largely operate in
isolation, which is bound to create inefficiencies.

Although their overall involvement in specific pemtdings has steadily decreased over the
period covered by the evaluation, special advochtege been heavily involved in complex
proceedings, where they collectively offered clts&3,000 hours of assistance, with the support
of SAP.
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5.2.2. Efficiency and Economy

The Program has been administered effectively amhamically, engaging fewer FTEs than

initially anticipated. It has also turned to onlioptions to deliver some of its professional

development activities. Finally, although it canaaticipate the number of hours during which

special advocates will be required to offer aseistan the future, the Program has been offering
a per diem that continues to attract senior membeérthe bar, even though it represents a
fraction of their normal hourly rate.

The SAP also represents a well contained investriattmaintains the constitutionality of a
wider set of activities undertaken by various depants and agencies involved in IRPA
Division 9 proceedings.

5.3.  Recommendation

In order to strengthen both the contribution of cspleadvocates and the efficiency of the
Program as a whole, and ensure its continued sasiéty, the following recommendation is
submitted:

It is recommended that the Department explore the @ssibility of diversifying the scope of
resources and support that are provided to speciadvocates within the current legislative
framework, including the provision of direct support from junior practitioners and
administrative assistants to special advocates ageed to specific files.
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Questions
Relevance (TB core issues 1-3)
1. Do the activities of the SAP align with the

11

Department of Justice’s strategic objectives?

2. Do the activities of the SAP align with federa.1

priorities?

3. What need is the SAP intended to address?3.lk

there evidence of an ongoing need?

3.2

4. To what extent are the activities carried out 4.1
through the SAP appropriate to the federal 4 o

government and a core federal role?

Assessment of whether the activities of the SAgnalvith the
Department of Justice’s strategic objectives ané eapected

results

Assessment of whether the activities of the SAgnalvith federal

priorities

Assessment of the continued need for the SAP
Legal trends and emerging issues (identified nbedsd on case

Indicators

law, media scan, consultations)

Constitutional and statutory authority for fedaralolvement
Constitutional and statutory authority for Depantinef Justice

involvement

Achievement of Expected Outcomes (TB core issue 4)
5. To what extent has the SAP achieved its expectembmes?

Immediate Outcome (IRPA Division 9)

51

5.2

Fair representation of subjects through a Charteyg

compliant process

5.4

5.5
5.6

5.7

5.8

59

Number of contribution agreements with special @dves (by

fiscal year)

Number of special advocates on roster (by fiscaltye

Adequacy/appropriateness of roster (e.g. languagfégs,
conflicts of interests, turnover rate)

Extent to which the roster is published in a marhat is
considered appropriate to facilitate public actess

Number of special advocates trained (by fiscal year
Adequacy/appropriateness of training and suppaspézial

advocates

Number and type of complaints from special advacptrtaining
to obstacles in the performance of their dutiesfignal year)

Number of cases where special advocates appointedwamber of

hours billed (by fiscal year)

Assessment of whether IRPA Division 9 subject®iiests are

protected

29

Sources

Key informant interviews
Document review

Key informant interviews
Document review

Key informant interviews

Key informant interviews
Document review

Document review
Document review

Document review

Document review

Key informant interviews
Document review

Key informant interviews
Document review

Document review

Key informant interviews
Document review

Document review
Document review

Key informant interviews
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Questions Indicators Sources
Achievement of Expected Outcomes (TB core issue 4)

Intermediate Outcome (IRPA Division 9) 5.10 The SAP’s contribution to a process that respetésmational « Key informant interviews
human rights and Charter obligations

Foreign national and permanent residents
inadmissible on serious grounds are denied status
in Canada in a manner that respects international
human rights and Charter obligations

Ultimate Outcome (Justice) 5.11 The SAP’s contribution to a fair, relevant and asilele Canadian « Key informant interviews
justice system

A fair, relevant and accessible Canadian justice
system

Efficiency and Economy (TB core issue 5)
6. Could the work of the SAP be undertaken 6.1 Evidence of strategies to achieve outputs and owgsdn the most « Key informant interviews

more efficiently and economically? cost-effective way « Document review
6.2 Measures in place to manage efficiency « Key informant interviews

» Document review
6.3 Suggestions for improvement in efficiency of penfance « Key informant interviews

6.4 Program administration ratio (total costs to adstaiithe Programe Document review
versus total contributions paid under the Program)

6.5 Alternative approaches to service delivery « Key informant interviews
» Document review

7. Are there any best practices or lessons learrfedi Evidence of best practices and lessons learned « Key informant interviews
in the delivery of the SAP? « Document review
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Evaluation of the Special Advocates Program
Interview Guide — Program Representatives

The Department of Justice has hired Prairie Rebe#&wssociates Inc. (PRA), a research
company, to support the evaluation of the Specidvokates Program. Justice Canada
established the Program in response to the 2008ioledrom the Supreme Court of Canada in
Charkaouiv. Canada. The Program’s purpose is to support timestdr of Justice in providing
administrative support and resources to speciabeates appointed to cases, and professional
development to those persons on the list who mayapg@ointed by the Court as special
advocates. The patrticipation of special advocatgbe closed hearings constitutes a substantial
substitute for personal participation by the pessioivolved in the proceeding or their counsel in
order to meet the Charteoncerns raised by the Supreme Court of Canadaigbpelvocates are
an important tool in support of national securitfpes undertaken by the federal government.

The evaluation includes interviews with Ministecsunsel, public counsel for a person involved
in an Immigration and Refugee Protection AGRPA) proceeding, special advocates and
program representatives from Justice Canada. Taleaion covers a four-year period (2010-11
to 2013-14) and focuses on the relevance and peafuce (effectiveness, efficiency and
economy) of the Program.

The information we gather through this interviewlwie summarized in aggregate form only.
You will have an opportunity to review our writtetummary of the interview and make any
corrections and/or additions. With your permissiove would like to digitally record the
interview to ensure the accuracy of our notes. duio file will be deleted after the completion
of the study.

Please note that the evaluation of the Special Aates Program is part of tlg914-2015
Horizontal Evaluation of the IRPA Division 9 andetiNational Security Inadmissibility
Initiative. As such, some of the information gathered througgrviews will be used to address
guestions covered by the horizontal evaluation els w

Finally, some questions may not be applicable ur yoork. Please let us know, and we will skip
those questions.
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Introduction

1.

What are your current roles and responsibilitieseiation to the management of the Special
Advocates Program?

Relevance of the Special Advocates Program

2.

5.

Considering the legislative framework included Ire tIRPA and the Supreme Court of
Canada’s decisions related to security certificatesv would you describe the current
relevance of the Special Advocates Prograg?

Based on your experience to date, what factorsd¢amlyour view, affect the future demand
for special advocatesd

How does the Special Advocates Program relatedstifategic objectives of the Department
of Justice Canadagy;

How does the Program relate to the broader govartahagenda on national securifyz

Performance — Effectiveness and Efficiency

6.

At this point, the list of persons who may act pecsal advocates includes 22 names (16
from Ontario, 5 from Quebec, and 1 from AlbertapnSidering the purpose of the Program,
how would you describe the appropriateness ofrtgtergs)

The list of persons who may act as special advecais created through Request for
Expression of Interesprocess, whereby Justice Canada invited thoseimgisto be
considered for the roster to submit an applicagg.

a. Please describe the process you used to develpReluest for Expression of Interest
How did you determine the applicable eligibilityiteria? What strategy did you use to
distribute this request?

b. How satisfied are you with the responses you reck@s a result of this process? Are
there any gaps in the current list that you intemdddress? If so, please describe these
gaps and how you intend to address them.

c. Please describe the administrative challengesnyf that you encountered during the
Request for Expression of Inter@sbcess.
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8. Paragraph 85. (3) of IRPA states that the “MinisbérJustice shall ensure that special
advocates are provided with adequate administratipport and resourcesgs

a. Please describe the initial support you provideeoimclividuals are added to the list of
persons who may act as special advocates. Howiesdtere you with the support you
have provided to date? What changes, if any, coutdove this process?

b. Please describe the professional development éesiwiou have offered thus far to those
on the list of individuals who may act as spectlacates. What do you consider to be
the key strengths of these activities? What chanfyasy, could improve this process?

c. How satisfied are you with the current web portfier®d to those on the list of
individuals who may act as special advocates? \Whamges, if any, could improve this
tool?

d. How satisfied are you with the current processrémbursing expenditures or paying
professional fees? What changes, if any, could awvgthis process?

9. Considering the limited number of procedures tedhat have involved special advocates,
what do you consider to be the most appropriatgegyly to maintain both the interest and the
capacity of those included on the list of indivitbiaho may act as special advocatgs;?

10.Please describe the role that you play once thet @@points a special advocate. To date,
have you encountered any administrative or pro@dimallenges that could have limited the
ability of special advocates to efficiently fulfitheir role? If so, could you describe these
challenges? What changes, if any, could be doaédeess these challengesgs

11.Without addressing any specifics related to indmaldcases, how would you describe the
overall effectiveness of special advocates in gtotg the interests of permanent residents or
foreign nationals involved in proceedings underlRieA? qs

12.In your opinion, is there an alternative processhi special advocate scheme that could
achieve the same results more efficiently? If $eage describgyg)

Performance — IRPA Division 9 and the National Seaity Inadmissibility Initiative

The following questions relate more generally te BRPA Division 9 and the National Security
Inadmissibility Initiativeand assess the effectiveness of the Initiativevalsade.
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13.To what extent has the Initiative facilitated ondered the use of classified information in
security inadmissibility cases?

14.What challenges/risks and opportunities in the iast years have had an impact (either
positive or negative) on the achievement of thedtive’s overall objectives?

Conclusion
15.Do you have any further comments relating to thiwation?

Thank you for your participation.
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Evaluation of the Special Advocates Program
Interview Guide — Special Advocates

The Department of Justice has hired Prairie Rebe#&ssociates Inc. (PRA), a research
company, to support the evaluation of the Specidvotates Program. Justice Canada
established the Program in response to the 2008ioledrom the Supreme Court of Canada in
Charkaouiv. Canada. The Program’s purpose is to support timestdr of Justice in providing
administrative support and resources to speciab@ates appointed to cases, and professional
development to those persons on the list who mayapg@inted by the Court as special
advocates. The participation of special advocateslosed hearings constitutes a substantial
substitute for personal participation by the pessioiwolved in the proceeding or their counsel in
order to meet the Charteoncerns raised by the Supreme Court of Canadaidbpelvocates are
an important tool in support of national securitfpes undertaken by the federal government.

The evaluation includes interviews with Ministecsunsel, public counsel for a person involved
in an Immigration and Refugee Protection AGRPA) proceeding, special advocates and
program representatives from Justice Canada. Taleation covers a four-year period (2010-11
to 2013-14) and focuses on the relevance and mpeafuce (effectiveness, efficiency and
economy) of the Program.

The information we gather through this interviewlwie summarized in aggregate form only.
You will have an opportunity to review our writtesummary of the interview and make any
corrections and/or additions. With your permissiove would like to digitally record the
interview to ensure the accuracy of our notes. duio file will be deleted after the completion
of the study.

Please note that the evaluation of the Special Aates Program is part of tlg914-2015
Horizontal Evaluation of the IRPA Division 9 andettNational Security Inadmissibility
Initiative. As such, some of the information gathered througgrviews will be used to address
guestions covered by the horizontal evaluation els w

Finally, some questions may not be applicable ur yoork. Please let us know, and we will skip
those questions.
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Introduction

1.

What are your current roles and responsibilities@hich security certificate processes have
you been involved?

Relevance of the Special Advocates Program

2.

Considering the legislative framework included Ire tIRPA and the Supreme Court of
Canada’s decisions related to security certificatesv would you describe the current
relevance of the Special Advocates Prograg?

Based on your experience to date, what factorsdgamlyour view, affect the future demand
for special advocatesd

Performance — Effectiveness and Efficiency

4.

At this point, the list of persons who may act pecsal advocates includes 22 names (16
from Ontario, 5 from Quebec, and 1 from AlbertapnSidering the purpose of the Program,
how would you describe the appropriateness ofrtstergs)

The list of persons who may act as special advecatss created through Request for
Expression of Interesprocess, whereby Justice Canada invited thoseingisto be
considered for the roster to submit an applicagg.

a. How did you become aware of tiequest for Expression of Intergst

b. Were the provisions included in this request cleéaf#?at changes, if any, could have
improved this document?

c. What were the key considerations that led you torstuian application to be added to the
list of persons who may act as special advocates?

d. What was your level of satisfaction with the precesed to review your application?
(please consider factors such as timeliness, resgaress and clarity)

Paragraph 85. (3) of IRPA states that the “MinisbérJustice shall ensure that special
advocates are provided with adequate administratipport and resourcesgs
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a. Please describe the initial support you receivezbgou were added to the list of persons
who may act as special advocates. How satisfiee yeu with the support you received?
What changes, if any, could have improved this su@p

b. Please describe the professional development aesivin which you have participated
thus far in your role as potential special advocsidat do you consider to be the key
strengths of these activities? What changes, if emyld improve this process?

c. How efficient is the current web portal offeredbose on the list of individuals who may
act as special advocates? What changes, if anid ooprove this tool?

d. How efficient is the current process for reimbugsexpenditures or paying professional
fees?

e. If you acted as special advocate, please descrioe hevel of satisfaction with the
administrative support you received. What changesyy, could be made to improve this
support?

7. Considering the limited number of procedures tedhat have involved special advocates,
what do you consider to be the most appropriatgegyly to maintain both the interest and the
capacity of those included in the list of indivitkiawho may act as special advocatgsj?

8. [For those who have acted as special advdc@ece the court appointed you as special
advocate, have you encountered any administratiyazedural challenges that could have
limited your ability to efficiently fulfill your rée? If so, could you describe these challenges?
What changes, if any, could be done to address ttieslengesids

9. Without addressing any specifics related to indieidcases, how would you describe the
overall effectiveness of special advocates in gtotg the interests of permanent residents or
foreign nationals involved in proceedings underlRieA? qs

10.Based on your experience, what challenges, if haye been encountered with regard to the
special advocate scheme as established in the IR&RAZpplicable, how could these
challenges be addressggs

11.In your opinion, is there an alternative processhi special advocate scheme that could
achieve the same results more efficiently? If $eage describgyg)
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Conclusion
12.Do you have any further comments relating to thisl@ation?

Thank you for your participation.
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Evaluation of the Special Advocates Program
Interview Guide — Public Counsel

The Department of Justice has hired Prairie Rebe#&wssociates Inc. (PRA), a research
company, to support the evaluation of the Specidvokates Program. Justice Canada
established the Program in response to the 2008ioledrom the Supreme Court of Canada in
Charkaouiv. Canada. The Program’s purpose is to support timestdr of Justice in providing
administrative support and resources to speciabeates appointed to cases and professional
development to those individuals on the list ofspes who may be appointed by the Court as
special advocates. The participation of specialoadies in closed hearings constitutes a
substantial substitute for personal participatigriie persons involved in the proceeding or their
counsel in order to meet the Charter concernsdéiyethe Supreme Court of Canada. Special
advocates are an important tool in support of maficecurity efforts undertaken by the federal
government.

The evaluation includes interviews with Ministecsunsel, public counsel for a person involved
in an Immigration and Refugee Protection AGRPA) proceeding, special advocates and
program representatives from Justice Canada. Taleation covers a four-year period (2010-11
to 2013-14) and focuses on the relevance and mpeafwce (effectiveness, efficiency and
economy) of the Program.

The information we gather through this interviewlwie summarized in aggregate form only.
You will have an opportunity to review our writtesummary of the interview and make any
corrections and/or additions. With your permissiove would like to digitally record the
interview to ensure the accuracy of our notes. duio file will be deleted after the completion
of the study.

Please note that the evaluation of the Special Aates Program is part of tlg914-2015
Horizontal Evaluation of the IRPA Division 9 andethNational Security Inadmissibility
Initiative. As such, some of the information gathered througgrviews will be used to address
guestions covered by the horizontal evaluation els w

Finally, some questions may not be applicable tr yoork. Please let us know, and we will skip
those questions.
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Introduction

1.

What are your current roles and responsibilities@hich security certificate processes have
you been involved?

Relevance of the Special Advocates Program

2.

Considering the legislative framework included Ire tIRPA and the Supreme Court of
Canada’s decisions related to security certificatesv would you describe the current
relevance of the Special Advocates Prograg?

Based on your experience to date, what factorsd¢amlyour view, affect the future demand
for special advocatesd

Performance — Effectiveness

4.

At this point, the list of persons who may act pecsal advocates includes 22 names (16
from Ontario, 5 from Quebec, and 1 from AlbertapnSidering the purpose of the Program,
how would you describe the appropriateness ofrtstergs)

The list of persons who may act as special advecatss created through Request for
Expression of Interesprocess, whereby Justice Canada invited thoseingisto be
considered for the roster to submit an applicatidonv would you describe the adequacy of
this process? What changes, if any, could be nmdeprove this processgs

As applicable, what were the key considerations kbad you to request that a particular
person be appointed as special advocate? (in aooedvith paragraph 83. (1.2) of IRPA)

Once the court appointed the special advocate,ydid encounter any administrative or
procedural challenges related to his or her rolspagial advocate? If so, could you describe
these challenges? What changes, if any, could ssldinese challenges?

Without addressing any specifics related to indieidcases, how would you describe the
overall effectiveness of special advocates in gtotg the interests of permanent residents or
foreign nationals involved in proceedings underliRRA? os
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9. Based on your experience, what challenges, if haye been encountered with regard to the
special advocate scheme as established in the IR&RAZpplicable, how could these
challenges be addressggs

Performance — Efficiency and Economy

10.In your opinion, is there an alternative processhi special advocate scheme that could
achieve the same results more efficiently? If $eage describgys)

Conclusion
11.Do you have any further comments relating to thisl@ation?

Thank you for your participation.
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Evaluation of the Special Advocates Program
Interview Guide — Minister’s Counsel

The Department of Justice has hired Prairie Rebe&wssociates Inc. (PRA), a research
company, to support the evaluation of the Specidvokates Program. Justice Canada
established the Program in response to the 2008ioledrom the Supreme Court of Canada in
Charkaouiv. Canada. The Program’s purpose is to support timestdr of Justice in providing
administrative support and resources to speciabeates appointed to cases, and professional
development to those individuals on the list ofspes who may be appointed by the Court as
special advocates. The participation of speciabadies constitutes a substantial substitute for
personal participation by the persons involvedha proceeding, or their counsel, in order to
meet the Charter concerns raised by the Supremet GbCanada. Special advocates are an
important tool in support of national security effoundertaken by the federal government.

The evaluation includes interviews with Ministecsunsel, public counsel for a person involved
in an Immigration and Refugee Protection AGRPA) proceeding, special advocates and
program representatives from Justice Canada. Taleaion covers a four-year period (2010-11
to 2013-14) and focuses on the relevance and mpeafwce (effectiveness, efficiency and
economy) of the Program.

The information we gather through this interviewlwie summarized in aggregate form only.
You will have an opportunity to review our writtetummary of the interview and make any
corrections and/or additions. With your permissiove would like to digitally record the
interview to ensure the accuracy of our notes. duio file will be deleted after the completion
of the study.

Please note that the evaluation of the Special Aates Program is part of tl#9014-2015
Horizontal Evaluation of the IRPA Division 9 andetiNational Security Inadmissibility
Initiative. As such, some of the information gathered througgrviews will be used to address
guestions covered by the horizontal evaluation els w

Finally, some questions may not be applicable r yoork. Please let us know, and we will skip
those questions.
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Introduction

1. What are your current roles and responsibilities@hich security certificate processes have
you been involved?

Relevance of the Special Advocates Program

2. Considering the legislative framework included ire tIRPA and the Supreme Court of
Canada’s decisions related to security certificatesv would you describe the current
relevance of the Special Advocates Prograg?

3. Based on your experience to date, what factorsdg¢amlyour view, affect the future demand
for special advocatesd

Performance — Effectiveness

4. At this point, the list of persons who may act pecsal advocates includes 22 names (16
from Ontario, 5 from Quebec, and 1 from AlbertapnSidering the purpose of the Program,
how would you describe the appropriateness ofrtstergs)

5. What challenges, if any, have been encounteredctuding special advocates in IRPA
proceedingss

6. Without addressing any specifics related to indigidcases, how would you describe the
overall effectiveness of special advocates in ptotg the interests of permanent residents or
foreign nationals involved in proceedings underlRA? os

Performance — Efficiency and Economy

7. In your opinion, is there an alternative processht® special advocate scheme that could
achieve the same results more efficiently? If $eage describgyg)

Performance — IRPA Division 9 and the National Seatty Inadmissibility Initiative

The following questions relate more generally te RPA Division 9 and the National Security
Inadmissibility Initiative and assess the effeatigss of the Initiative as a whole.

8. In your opinion, has the evolution of the Initiaivover the past five years been an
appropriate response to the changing national ggcantext? Please explain.

45



Special Advocates Program
Evaluation

9. To what extent has the Initiative facilitated ondiered the use of classified information in
security inadmissibility cases?

10.In the past five years, how has the level of capatm manage disclosure obligations
changed? What practical measures or best pradi@es been put in place to reduce or
manage disclosure obligations?

11.What challenges/risks and opportunities in the past years have had an impact (either
positive or negative) on the achievement of thedtive’s overall objectives?

12.1n the absence of the Initiative activities, whapacts are likely to occur? Please describe.
Conclusion
13.Do you have any further comments relating to thisl@ation?

Thank you for your participation.
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Evaluation of the Special Advocates Program
Interview Guide — Courts Administration Service

The Department of Justice has hired Prairie Rebed&wssociates Inc. (PRA), a research
company, to support the evaluation of the Specidvotates Program. Justice Canada
established the Program in response to the 2008ioledrom the Supreme Court of Canada in
Charkaouiv. Canada. The Program’s purpose is to support timestdr of Justice in providing
administrative support and resources to speciabeates appointed to cases and professional
development to those individuals on the list ofspes who may be appointed by the Court as
special advocates. The participation of specialoadies in closed hearings constitutes a
substantial substitute for personal participatigriie persons involved in the proceeding or their
counsel in order to meet the Charter concernsdéiyethe Supreme Court of Canada. Special
advocates are an important tool in support of maficecurity efforts undertaken by the federal
government.

The evaluation includes interviews with Ministecsunsel, public counsel for persons involved
in an Immigration and Refugee Protection AGRPA) proceeding, special advocates and
program representatives from Justice Canada, ab aselrepresentatives from the Courts
Administration Service and the Immigration and Refer Board of Canada. The evaluation
covers a four-year period (2010-11 to 2013-14) foudises on the relevance and performance
(effectiveness, efficiency and economy) of the Paoy

The information we gather through this interviewlwie summarized in aggregate form only.
You will have an opportunity to review our writtesummary of the interview and make any
corrections and/or additions. With your permissiove would like to digitally record the
interview to ensure the accuracy of our notes. duio file will be deleted after the completion
of the study.

Please note that the evaluation of the Special Aates Program is part of tig014-2015
Horizontal Evaluation of the IRPA Division 9 andettNational Security Inadmissibility
Initiative. As such, some of the information gathered througgrviews will be used to address
guestions covered by the horizontal evaluation els w

Finally, some questions may not be applicable tar yeork. Please let us know, and we will skip
those questions.
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Introduction
1. What are your current roles and responsibilities?
Services Provided

2. Please describe the range of services you prowdspécial advocates involved in IRPA
proceedings.

3. What challenges, if any, have you encounteredferiof this support?

4. What changes, if any, could be considered to bedtgsport your current role and
responsibilities relating to special advocates?

Performance — IRPA Division 9 and the National Seaity Inadmissibility Initiative

The following questions relate more generally te RPA Division 9 and the National Security
Inadmissibility Initiative and assess the effeatigss of the Initiative as a whole.

5. To what extent have the Initiative activities faailed or hindered:

a. The use of classified information in security inassibility cases (IRPA, section 34) in
hearings and proceedings before your respectivdutisns (i.e., the IRB and Federal
Court)?

b. Your respective institution’s decision making irsea that involve the use and protection
of classified information?

6. What challenges/risks and opportunities in the fiast years have had an impact (either
positive or negative) on the achievement of théidtive’'s objective to provide balance
between managing risks to Canada and providingndag to individuals in admissibility
assessment processes?

7. In the absence of the Initiative activities, wihrapacts are likely to occur? Please describe.
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Conclusion
8. Do you have any further comments relating to thied@ation?

Thank you for your participation.
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Evaluation of the Special Advocates Program
Interview Guide — Immigration and Refugee Board ofCanada

The Department of Justice has hired Prairie Rebe#&wssociates Inc. (PRA), a research
company, to support the evaluation of the Specidvokates Program. Justice Canada
established the Program in response to the 2008ioledrom the Supreme Court of Canada in
Charkaouiv. Canada. The Program’s purpose is to support timestdr of Justice in providing
administrative support and resources to speciabeates appointed to cases and professional
development to those persons on the list of persdms may be appointed by the Court as
special advocates. The participation of specialoadies in closed hearings constitutes a
substantial substitute for personal participatigriie persons involved in the proceeding or their
counsel in order to meet the Charter concernsdéiyethe Supreme Court of Canada. Special
advocates are an important tool in support of maficecurity efforts undertaken by the federal
government.

The evaluation includes interviews with Ministecsunsel, public counsel for persons involved
in an Immigration and Refugee Protection AGRPA) proceeding, special advocates and
program representatives from Justice Canada, ab aselrepresentatives from the Courts
Administration Service and the Immigration and Refer Board of Canada. The evaluation
covers a four-year period (2010-11 to 2013-14) foudises on the relevance and performance
(effectiveness, efficiency and economy) of the Paoy

The information we gather through this interviewlwie summarized in aggregate form only.
You will have an opportunity to review our writtesummary of the interview and make any
corrections and/or additions. With your permissiove would like to digitally record the
interview to ensure the accuracy of our notes. duio file will be deleted after the completion
of the study.

Please note that the evaluation of the Special Aates Program is part of tig9014-2015
Horizontal Evaluation of the IRPA Division 9 andettNational Security Inadmissibility
Initiative. As such, some of the information gathered througgrviews will be used to address
guestions covered by the horizontal evaluation els w

Finally, some questions may not be applicable tar yeork. Please let us know, and we will skip
those questions.
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Introduction

1.

What are your current roles and responsibilities?

Services Provided

2.

Please describe the range of services you prowdgpécial advocates involved in IRPA
proceedings.

What challenges, if any, have you encounteredferiofy this support?

What changes, if any, could be considered to bettgyport your current role and
responsibilities relating to special advocates?

Performance — IRPA Division 9 and the National Seaity Inadmissibility Initiative

The following questions relate more generally te RPA Division 9 and the National Security
Inadmissibility Initiative and assess the effeatigss of the Initiative as a whole.

5.

To what extent have the Initiative activities féalled or hindered:

a. The use of classified information in hearings amatpedings before the Immigration and
Refugee Board of Canada?

b. Your decision making in cases that involve the ws®l protection of classified
information?

What challenges/risks and opportunities in the past years have had an impact (either
positive or negative) on the achievement of theidtive’s objective to provide balance

between managing risks to Canada and providingndag to individuals in admissibility

assessment processes?

In the absence of the Initiative activities, whapacts are likely to occur? Please describe.
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Conclusion
8. Do you have any further comments relating to thied@ation?

Thank you for your participation.
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