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Executive Summary

This report was prepared for the Minera Resources Directorate of the Department of Indian Affairs
and Northern Development (DIAND) by the Canadian Ingtitute of Resources Law (CIRL). CIRL was
asked to conduct an independent review of the regulatory and negotiated processes that led to the fina
approva of the diamond mine proposed by BHP Diamonds Inc. (BHP) in the Lac de Gras area of the
Northwest Territories (henceforth the"BHP process"). Two principal objectiveswerespecifiedfor CIRL's
review: (1) to document the BHP process; and (2) to assess whether the rules set in place for the BHP
project should become the norm for minera development in the North.

Thisreport is based on in-depth interviews with people directly involved in the BHP process and on
asdectivereview of relevant documentation. A list of peopleinterviewed isincluded as Appendix 1. While
the content of the report owes much to the candid and ingghtful comments of theinterviewees, theandys's,
conclusions and recommendations are those of CIRL aone. Thiswork was undertaken between February
11 and May 30, 1997.

CIRL's documentation of the BHP process beginswith an overview of the environmenta assessment
(EA) of BHP's proposed mine and then focuses on the principa negotiated and quasi-judicia processes
that produced the fina regulatory and benefits package. The most innovative components of that package
are the Environmental Agreement and the Socio-Economic Agreement. The former was negotiated by
BHP, the federd government, the Government of the Northwest Territories(GNWT) and four Aborigina
groups. Itincludesimportant e ementsof the environmental regulatory regimethat gppliesto the project and
creates the Independent Environmental Monitoring Agency. The Socio-Economic Agreement was
negotiated between BHP and the GNWT and addresses the economic benefits and socia impacts of the
project from the perspective of resdents of the Northwest Territories asawhole. The two other principal
components of the regulatory and benefits package are the impact and benefits agreements (IBAS),
negotiated bilateraly between BHP and Aborigind groups, and the water licence issued by the Northwest
Territories Water Board. Each of these elements of the BHP process a so included important innovations.
Findly, the regulatory and benefits package includes a Fisheries Act authorization by the Department of
Fisheries and Oceans (DFO) and six land leases for the areas of BHP's mining operations. Appendix 2
contains a chronology of the principa events relating to the BHP project.

After describing the key eements of the BHP process, the report presents athematic overview. Six
themes are identified: (1) the impact of the fluid indtitutiona and policy environment; (2) the lack of
confidenceamong somenon-governmental participantsintraditiona gpproachestoregulationand decision-
making; (3) the redefinition of the role of government in certain aress; (4) the centrdity of innovationinthe
BHP experience; (5) the chalenge of process coordination; and (6) the importance of inclusive and
participatory processes. Attention to these themes is essentid to a full understanding of the BHP process
and itsimplications for future mineral development in the North.



CIRL'sevauation of the BHP processis organized around ten criteria. Not surprisngly, the process
exhibited strengths in certain areas and weaknesses in others.

The BHP process rated highly in terms of transparency, inclusveness of interests, inclusiveness of
issues and the promotion of consensus and dispute resolution. It also appears to have some
positive featuresin termsof cross-cultural sengtivity. Asfor itseffectiveness, the processmust be evaluated
largely in light of the end products which, it gppears, enjoy broad support among participants.

According to other criteria, however, the BHP process displayed significant weaknesses. Most
importantly, no oneinvolved inthat processwould rateit highly onthecriterion of predictability. Inaddition,
uncertainty of various types was a problem throughout much of the process. This uncertainty was
atributable in large measure to the absence of settled land claims and the lack of clear precedents for
important elements of the process.

Hndly, certain criteriayield mixed assessments of the BHP process. For example, whileitsefficiency
was clearly hampered by the ad hoc nature of certain components, the process also has some postive
lessonsin this respect. In particular, the process yields important clues regarding the efficient operation of
bothquasi-judicia and negotiated processes. The criterion of fairnesswasa so onewhere participantsgave
the process mixed reviews, athough the process as a whole appears to have met a reasonable standard
of fairness.

Thereport a so considerstheimportance of the BHP processand theregul atory and benefitspackage
that it produced as a precedent for future mining projectsin the North. Four principa points are discussed
in reldion to thisissue: (1) satisfaction with the end result is more widespread than is satisfaction with the
process; (2) the BHP process reflects certain underlying trends and values relating to socio-economic,
cultura and environmental considerationsin the North; (3) the value of this process asa precedent remains
in important regpects uncertain o long as important components of it lack afirm bassin law and policy;
and (4) the BHP process has established anumber of stlandardsthat future projectswill likely be expected
to meet. CIRL's overdl conclusion isthat there is much of vaue in the BHP process, but that attention to
anumber of mattersis required if it isto be transformed into a policy and regulatory template for future
minera development in the North.

The report presents a discussion of the matters which, in CIRL's view, should be addressed if the
BHP modd is to be applied in the future. The recommendations that follow from this discusson are
consolidated in Appendix 3. This part of the report is divided into thirteen sections.

1. Implicationsof the Land Claims Situation

The location of BHP's diamond property in an area.of unsettled and overlgpping land clams strongly
influenced both the process and the find outcome. Many of the problems and frustrations experienced
throughout the process can be traced to this land claims context. While the settlement of land clams will
not remove al areas of uncertainty for a project such as BHP's diamond mine, it would likely provide a



clearer definition of certain rights and obligations of the proponent and Aborigina parties. The report
therefore recommends that government and Aborigina groups work together to settle land dlaims in an
expeditious manner.

2. Determining the Purpose of Environmental Assessment

The criticisms of the BHP EA process that were expressed by some, but by no means al, of
the participants raise fundamental questions about the role of EA. In particular, is EA intended to
be a comprehensive process that attempts to address the entire spectrum of issues related to a particular
project or isit amuch more limited undertaking, the purpose of which is to determine whether the likely
environmentd and other effects of aproject are sufficiently adverse or unpredictablethat the project should
not be allowed to proceed. There gppears to have been significant confusion regarding the role of the EA
inthe BHP process. In order to address thisissue, government should determine the appropriate role for
EA in relation to the broad spectrum of policy and regulatory issues raised by projects such as BHP's
diamond mine.

3. Defining the Relationship between Environmental Assessment and the Regulatory
Processes

Oncetheroleof EA isdefined, it will be necessary to determine how it fitswith subsequent regul atory
processes. EA and regulatory processes will work together best if they operate as separate but related
elements of a decison-making continuum. They should have discrete and complementary functions,
athough some degree of overlap in certain circumstances may be inevitable or desirable. Government
should therefore clarify the relationship between EA and regulatory processes, providing for coordination

where necessary.

4. Ensuring Effective Regulatory Processes: The Quasi-Judicial M odel

The water licence was the only component of the BHP regulatory and benefits package that wasthe
product of aquasi-judicid process. Although the Northwest Territories Water Board hasastatutory basis
and well established procedures, its consderation of BHP's water licence gpplication involved certain
important innovations. In addition, several standard components of Water Board practice proved their
vaue in the BHP process. Lessons from the Water Board will remain relevant even when that Board is
replaced by other quasi-judicia bodiesunder land claims agreementsand related legidation. Theselessons
indude the usefulness of various forma and informa procedures, the need for aclearer basisfor alocating
intervenor funding, and the importance of process coordination.

5. Ensuring Effective Regulatory Processes. The Negotiated M odel

Arguably the most innovative feature of the BHP process was the use of negotiationsto establish key
elements of the regulatory and benefits package. These negotiations contributed significantly to both the
substance of the final package and to the degree of consensus that surrounds it. The key lessons concern



the role of government in structuring negotiated processes. In order to promotethe efficiency, effectiveness
and fairnessof negotiated processes, government shoul d create an gppropriateincentive structure, establish
end points, facilitate negotiations, oversee linkages with other components of the regulatory and benefits
package, and ensure that the public interest is protected.

6. Making Participatory and Inclusive Processes Work

One of the strengths of the BHP process was the inclusiveness of affected interests and their direct
participationin decison making. For thismodel to work: (1) there should be some certainty regarding who
should participate and the appropriate parties must be at the table; (2) active participation in decision
meaking should bedistinguished fromtraditiona consultation; (3) aba ance must be struck betweenimposing
deadlines and alowing timefor processesto proceed in aplanned and managesbl e fashion; and (4) parties
must have adequate financid resourcesto participate effectively.

7. Clarifying the Role of Impact and Benefits Agreements

There appears to be widespread agreement among participants in the BHP process that IBAs are
an important and useful component of the regulatory and benefits package. However, severa issuesraised
by IBAs should be addressed if the BHP modd is to be applied in the future. First, consideration should
be given to establishing specific legidative requirements or policy guidelinesregarding IBAs. A forma bass
for IBAs could be provided through legidation or the land clams process. Second, the potential
implications of IBAsfor the public interest should be addressed. These implications relate to thepossible
impact of IBAs onthe participation of Aborigina groupsin regulatory processes and the consequences of
sgnificant cash tranders through IBAs for the overal fiscd regime for mining projects and for the design
of mechanisms to achieve redigtributive goas. Third, action is required to increase the likelihood that the
expectations generated by these agreements will be met.

8. Providing for Compensation

Compensation issues were addressed at severd points in the BHP process, notably before the EA
pand and the Water Board and in connection with the authorization under the Fisheries Act. Some
compensation procedures are in place, and BHP released its own compensation policy. It appears,
however, that thereis no binding processfor handling certain types of compensation clamsthat may arise
in connection with BHP's project, notably claims aleging land-related losses. In addition, compensation
dams rdating to losses suffered due to the cumulative impacts of severa projects within the Save
Geologica Province could raise difficult issues. Government action to provide fair, transparent and legdly
binding mechanisms to address dl types of compensation clams could avoid problemsin thisareain the
future.



9. Coordinating the Department of Fisheries and Oceans Fish Habitat Compensation
Poalicy with other Components of the Regulatory Process

BHP's project required an authorization under the Fisheries Act to destroy fish habitat. The terms
of this authorization reflect the fish habitat policy administered by DFO. Two areas can be noted where
improved coordination between this policy and other components of the BHP process might be achieved.
The firgt relates to regulatory coordination with the water licence and Environmentad Agreement and the
second concerns the use of the Independent Environmenta Monitoring Agency in alocating money from
the fish habitat compensation fund.

10. Ensuring Effective and Efficient Monitoring and Follow-up

The Independent Environmental Monitoring Agency is a key component of the BHP regulatory
package. Whileitistoo early tojudgeits usefulness, three points can be made a thistimeregarding itsrole.
Firgt, it may evolve beyond atechnica oversght function into amechanism for involving Aborigind groups
inongoing project management and regul ation. Second, some coordination between the BHP Independent
Environmental Monitoring Agency and monitoring arrangements for other projects may be desirable if
future minerd development occurs in the Slave Geologica Province. Third, project-specific monitoring
agencies should be linked with broader initiatives, such as the West Kitikmeot/Slave Study.

11. Coordinating Regulatory and Benefits Requirements

The need for coordinationamong € ements of the regulatory and benefits packageisarecurringissue
for the BHP modd. In particular, some forma coordination appears desirable in relation to security
deposits, monitoring and reporting, and socio-economic benefits.

12. Establishing a Statutory Basisfor Regulatory Requirements

A notable feature of the BHP process is the absence of clear legd requirements regarding
certain dements of the regulatory and benefits package. The creation of astatutory basisfor these dements
of the BHP modd would increase regulatory certainty and reducethe precariousness of partsof that model
in political and legd terms. Findly, the merits of statutory versus negotiated regulatory insruments should
be considered.

13. TheBHP model and the Evolving I nstitutional Context

Any gpplication of the BHP modd in the future will inevitably reflect the changesin the ingtitutiond
framework for resource management in the Northwest Territories that will follow from the settlement of
land dlams, the passage of |egidation implementing land clams agreements, and the devolution of authority
from the federal government to the GNWT. While some of these changes may fundamentdly affect key
aspects of the modd, it is likely that other issues raised by the BHP process will continue to require
attention regardless of the indtitutiona arrangements that are put in

\'



place. Emerging indtitutiona arrangements in the North should be thoroughly examined with a view to
determining their implications for the application of the BHP modd to future projects.

The report concludes by underlining the importance of identifying and acting on the lessons from the
BHP process. Theselessons should be trand ated into specific policy measures so that the strengths of the
BHP process can be reinforced, its weaknesses corrected, the role of government more clearly defined,
and the need to reinvent the whed with each new project eiminated. The recommendations presented in
this report are intended to provide some ideas for achieving these objectives.

Vi



Disclaimer

This report presents the findings of the independent review of the BHP process conducted by the
Canadian Indtitute of Resources Law (CIRL) for the Mineral Resources Directorate of the Department of
Indian Affairsand Northern Development (DIAND). Thereport isnot intended to be a statement of elther
DIAND policy or the views of the Minerd Resources Directorate. The andysis, conclusons and
recommendations that it contains are those of CIRL aone.
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1 Introduction

The proposa by BHP Diamonds Inc. (BHP) to develop thefirst diamond minein Canadainthe Lac
de Gras area of the Northwest Territories attracted consderable attention in the North and throughout
Canada. While the mine offered the potentia of significant economic benefits, it was located in an area of
unsettled and overlapping land clamsand in aregion of the Northwest Territoriesthat had experiencedlittle
indusgtrid development. Asaresult, BHP's proposa becameafoca point for Aboriginad and environmenta
concerns. This context resulted in important innovations in negotiated and quasi-judicia regulatory
processes and in the regulatory and benefits provisons that gpply to BHP's diamond mine. The BHP
experience may therefore providethe bassfor anew policy and regulatory mode for minera development
in the North.

In February of 1997, the Mineral Resources Directorate of the Department of Indian Affairs and
Northern Development (DIAND) commissoned the Canadian Inditute of Resources Law
(CIRL) to conduct an independent review of the regulatory and negotiated processes that led to the
gpprova of BHP's diamond mine (henceforth the "BHP process"). DIAND asked CIRL to document the
BHP process and to assesswhether therules set in placefor BHP's diamond mine should becomethenorm
for minerd development in the North. For the purposes of this review, the BHP process begins with the
company's forma proposa to develop a commercid diamond mine and ends with the final regulatory
approvals for the project. The principal components of the BHP process examined in this report are
therefore the environmenta assessment (EA) process and the quasi-judicid and negotiated processes that
resulted in the find regulatory and benefits package.

The description and analysis of the BHP process contained in thisreport are based oninterviewswith
many of the people most directly involved in that process. A list of people interviewed is included as
Appendix 1. CIRL aso conducted a selective review of documentation related to the BHP process. This
work was undertaken between February 11 and May 30, 1997.

The content of this report owes a great ded to the indghtful and candid observations of the
participants in the BHP process who agreed to spesk with the CIRL project team. An effort was made
throughout the report to reflect many of these observations, athough interviews were conducted on the
understanding that comments were not for direct atribution. The find conclusions and recommendations
that follow are, however, those of CIRL done. They are based on CIRL 'sindependent review and andysis
of the BHP process as a whole and of the many factors that shaped the final regulatory and benefits
package that appliesto the first diamond mine in Canada

Severa comments are in order on the study methodology used in preparing this report. CIRL
conducted asingleround of in-depth interviewswith abroad range of peopleinvolved in the BHP process.
Interviews were rdatively unstructured, with each interviewee being asked an initid open-ended question
regarding his or her impressions of, and comments on, the BHP process. The result was that al issues
relating to the BHP process were not discussed in each interview and it was impossible to provide each
interviewee with an opportunity to respond to dl of the pointsraised in the other interviews. Consequently,
this report does not attempt to capture the full range of perspectives on every issue raised, nor does it
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purport to present a consensus view on these issues. In some cases, opinions of participants are Smply
reported, without commentary by the authors and without the rejoindersthat other participants might have
provided, had they been given the opportunity. Readers should be aware that the inclusion in this report
of opinions that were expressed to CIRL during the course of interviews does not imply an endorsement
of these opinions either by CIRL or by other participantsin the BHP process.

There is no doubt that the parties involved in the BHP process could engage in a lively debate
regarding many of the issues and commentary that are documented in this report. Giventhe intengity with
which certain of their views are held, it may be a source of frustration to some participants that these
debates could not be played out in full in the following pages. The objectives here, however, areto reflect
the range of impressions of the BHP process that were related to the CIRL study team during the course
of the interviews and to identify the issues that, in CIRL's view, warrant particular atention when
conddering the gpplicability of the BHP model to future minerd projects. Given these objectives and the
limitations of time and resources available for thisreview, CIRL concluded that it was neither possible nor
necessary to document al viewpoints on each issue or to provide an independent assessment of each
opinion that was recorded in the report.

Readers should aso be aware that CIRL's review of the BHP processis not intended to provide a
report card on the performance of the various participants. Thefina resultsof the BHP processareacredit
to the credtivity, flexibility and determination of everyone who was involved. All parties were confronted
with a complex palitical and regulatory environment and a very short time frame to assemble the fina
regulatory and benefits package. It appears that everyone did their best at the time under difficult
circumgtances. Equdly, dl participants could probably identify things that might, in retrospect, have been
done differently. The intent of this report is not to second-guess participants decisions with the benefit of
hindsight, but rather to identify the strengths and weaknesses of the BHP processwith aview to assessing
whether, and in what ways, it should provide atemplate for future minera projects in the North.

The report is organized as follows. Chapter 2 sets out the context for the BHP process. Topics
addressed indude the land dlaims Stuation, ongoing indtitutional and jurisdictiona changes, the economic,
socid and culturd, and environmental context, and the legd and regulatory framework for minerd
development in the North.

Chapter 3 documents the BHP process, beginning with overviews of the EA of the project and the
government responseto the EA panel'sreport. It then describesthe negotiated and quasi-judicial processes
that produced the fina regulatory and benefits package that applies to the project. This chapter aso
discusses six important themes that emerged from the BHP process. A chronology of events pertaining to
the BHP project isincluded in Appendix 2.

Chapter 4 evauates the BHP process, focusng on criteriaof effectiveness, efficiency, predictability,
certainty, fairness, trangparency, inclusiveness of interests, inclusvenessof issues, cross-cultura sengtivity,
and the promotion of consensus and dispute resolution. This chapter also discusses the BHP experience
as a precedent for northern minera development. The overdl condusion isthat there is much of vauein
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the BHP process, but attention to certain issues is essentia if this modd is to be transformed into a
satisfactory template for future projects.

Chapter 5 anayses the principa issues raised by the BHP process and presents thirteen specific
recommendations for gpplying that modd in the future. The topics addressed include the land
clams situation; the purpose of EA; the relationship between EA and project regulation; the requirements
for effective quas-judicid and negotiated processes, preconditions for participatory and inclusve
processes; therole of impact and benefits agreements; compensation; monitoring; regulatory coordination;
the legd bass for regulatory requirements, and the evolving indtitutiona context in the North. The
recommendations based on this andlysis are consolidated in Appendix 3.

The conclusions of CIRL's review of the BHP process are summarized in Chapter 6. The principal
chdlengesidentified in thereport areto reinforce the strengths of the BHP process, correct itswesknesses,
define more clearly the role of government, and ensure that the process need not be reinvented for each
new project. If these chalenges are met, the BHP experience may make a significant contribution to
edtablishing an improved regulatory modd for minera development in the North.

2  Context for the BHP Process

This chapter sets out the context for BHP's diamond mine project and the process leading to
its gpprova. Topics addressed include the land dlams Stuation, inditutiond and jurisdictiona changesin
the Northwest Territories, and the rdevant economic, socid and culturd, and environmenta factors. In
addition, an overview of the legd and regulatory framework is presented.

21 LandClams

The BHP project islocated in ahighly contentious areawhere two separate land clams are currently
under negotiation and one is being proposed. The Nunavut comprehensive land claim has dready been
settled in the areanorth of the BHP project. A brief review of the Stuation of Aborigina land damsinthe
areais needed to understand the complexity of Aboriginal issuesraised in the BHP process.

The proposed diamond mine liesin the Lac de Gras areawhich has been traditionally used by both
the Dene and the Inuit for centuries. The project Site is located outside the boundaries of both Treaty 8
(sgnedin 1899) and Treety 11 (Sgned in 1921), and to the south of the Nunavut land clam settlement
area. While overlapping or shared use of the region by various groupsisahigtoricd redity, the drawing of
boundaries as a reault of the contemporary settlement of land claims has created conflict between the
groups, particularly the Dogribs and the Y dlowknives.

The two groups currently involved in land clams negotiations with the federd government are: (1) the
Dogrib Treaty 11 Council; and (2) the Northwest Territories Tregty 8 Tribal Corporation, representing the
Y dlowknives Dene, eutsel K'eand Deninu Kue. A third claims processis being sought by the Metisinthe
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Y dlowknife area. All three groupswere origindly involved in negotiating the Dene/Metis Comprehensive
Claim. When the Dene/Metis Comprehensive Land Claim Agreement was rgjected in 1990, each of the
groups involved undertook to negotiate its own land claim with the federd government on aregiona basis.
The withdrawd of lands from development in the North Save region, which had been in effect since April
1989 asan interim measureto protect thelandsuntil final land selectionsby the Dene/Metis, wasterminated
on January 31, 1991.

The Treaty 11 Dogrib are currently negotiating both a Comprehensive Land Clam Agreement and
a Sdf-Government Agreement with the federa government. The Dogrib Framework Agreement was
sgned by dl partieson August 7, 1996, with an agreement-in-principle expected to be compl eted in August
1997. The land clam settlement area as defined by the federal government in an Interim Protection
Agreement currently includes the Lac de Gras area. In August 1994, the federa government withdrew
certain lands from digposition pending the completion of land selection. This measure preventsthe crestion
of third party interests on the lands but does not affect rightsand interests exigting et thetime of withdrawdl.

By contrast with the Dogribs, the Treaty 8 Tribal Corporation chose to negotiate Treaty Land
Entitlements under the federd Specific Claims Policy. This process isintended to settle unfulfilled federa
obligations under Treaty 8, notably the setting aside of entitlement lands and the provision of economic
benefits. Negotiationsbeganin 1992 and a Treety Entitlement NegotiationsProtocol Agreement wassigned
in 1995. The Corporation claims that the Akaitcho traditional territory overlaps the Dogrib Treaty 11
Settlement area and includes the Lac de Gras area.

The Metis Nation of the Northwest Territoriesisinvolved in exploratory discussonswith the federd
government regarding a settlement of their claims to lands and benefits. The BHP project area lies within
the traditiond territory asserted by the Y elowknife Metis Council. A framework agreement with the South
Save Mdiswasinitidled in January 1996. How the interests of the North Slave Metiswill be considered
has yet to be addressed.

Severd of the Aborigina groups appearing before the environmentad assessment (EA) pand have
stated that both the project site and the corridor for the winter road are located within their traditiona
territories, on lands for which they have never surrendered title. This position is disputed by the federa
government, which contendsthat Treaties8 and 11 effected asurrender of the Aborigind title of the groups
inthe area. Aborigina groups have persstently opposed mining developments until land claims are settled,
arguing that the process of land sdlection would be serioudy prejudiced by such developments. However,
the federal government's policy, as developed during the Dene/Metis comprehensive claim negotiations,
isthat landswhich areunder aminera digposition and determined to be in astage of advanced exploration,
development or production are not available for selection by an Aborigind claimant group.

The fourth Aborigind group involved, the Inuit of Nunavut, settled their land claim in 1993 under the
Nunavut Land Claims Agreement and are thus in a different lega stuation. The Nunavut agreement
protects the quality and quantity of waters flowing into Nunavut as well as Inuit harvesting rights outsde
Nunavut. Concerned about the potential impacts of the BHP project on the Coppermine River drainage
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basin, whichflows through the Nunavut settlement area, and on traditional harvesting activities by the Inuit
in the Lac de Gras area, the Inuit became involved in the BHP process through the Kitikmeot Inuit
Associgtion.

2.2 Ingitutional and Jurisdictional Changes

Northof 60°, DIAND hasthe legidative mandate for land and water management, oil and gasrights
and regulation, and mining regulation, whichincludesroyalties The Department isalso generdly responsible
for promoting economic devel opment and managing the sustai nable devel opment of natural resources. This
traditiond role is changing, with powers being increasingly shared with Aborigina organizetionsasaresult
of land clams settlements and with the territorid government as devolution of provincid-type programs
proceeds.

Land clam settlements create new forms of governance, establishing resource management bodies
with powers in the areas of environmentd review, land and water management and land-use planning.
Legidation implementing land clams agreements, such as the proposed Mackenzie Valley Resource
Management Act, provide concrete means of transferring respongbilities from DIAND to a new set of
boards. The territoria divison resulting from the cregtion of Nunavut asaseparate political entity in 1999
aso has tremendous implications for both federal and territoria responsibilities in the North.

The Government of the Northwest Territories (GNWT) currently is respongble for most matters of
alocd nature aswdl asfor wildlife management. Inthe areaof natural resources, the GNWT isresponsble
for forest management and fire suppression. The federal government's objective is to devolve to the
territorid government dl provincid-type responghilities, in particular those reating to management of land
and natural resources such as mines and minerals and oil and ges.

Compounding the current Stuation of indtitutional and jurisdictiond ingtability and uncertainty is the
down-szing of government resulting from cuts in government spending and reduced government
investments. These funding cuts have potentid implications for government's policy development and
management capability and for its regulatory activities They also affect government's ability to fund new
and exigting programs.

2.3 Economic Context

Thewage economy of the Northwest Territoriesis heavily dependent on government and mining, with
the provison of government services remaining the single biggest source of employment in the North. The
GNWT edtimates that the impact of construction and initial operation of a new diamond mine on the
northern economy would be considerable, with an annua increase of the GDP estimated at 4% during the
congtruction period and 6% during the first year of production.
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The Northwest Territorieshasthe youngest population and the highest birth ratein Canada, and ahigh
rate of unemployment. It hasbeen estimated that 1,600 new jobs are needed to bring unemployment inline
with nationa averages, and a further 260 new jobs ayear theresfter to maintain thet level of employment.
The prospects of the BHP Diamonds Project generating approximately 1,000 jobs during the two-year
constructionperiod and an average of about 830 jobsannually during theanticipated 25 years of operations
explain its Sgnificance to the economy of the Northwest Territories. In addition, the multiplier effect of the
project could be substantial; according to BHP estimates, for every ten people hired by the company, six
more would be hired by contractors and service companies, and two more by northern businesses.

For the Aborigind population, the land-based or traditiond economy is critica both in terms
of rdiance on country food and asaway of lifethat sustainsculturd, spiritud and emotiond vaues. A 1990
study indicates that gpproximately 60% of Aborigina households obtain at least hdf of their meat and fish
from hunting and fishing. Country food continues to be a staple diet of Aborigind people even when they
participate in the wage-based economy. Aborigina people consstently stresstheimportance of protecting
the long-term capeacity of the land to support their traditional economy, should the wage-based economy
fal them. In addition, many Aborigina people are eager to take advantage of the employment and training
opportunities offered by development in the North.

2.4 Social and Cultural Context

Socia problems in Aborigina communities in the region are characterized as being moderate to
severe, with substance abuse, poor hedlth, violence, family breskdown and child neglect resulting primarily
fromunemployment, poverty and culturd disruption. Low educationd levelsamong Aborigina peoplelimit
thar access to killed jobs. In addition, cultura factors and persond lifestyle choices may result in the
decision to work only seasondly or casualy to supplement the living earned from the land. Housing
shortages further restrict movement and contribute to difficultiesin finding employment.

Maintenance of the traditiond economy is perceived as criticd to the preservation of
Aborigind culture. Concerns about the impacts of mining developmentsin the Slave Geologica Province
and their potentid to exacerbate socia and cultura problemsin the communities, based on past experience
with mining companies, are widespread. At the same time, projects such as BHP's diamond mine may
provide Aborigind people with away of addressng underemployment and other economic factors that
contribute to the socia problemsin their communities. The attitude of Aborigina people to development
thus reflects the importance of both traditional and market economies to their socid and culturd surviva.

2.5 Environmental Context
The Northern environment is characterized by its harsh climate and susceptibility to disruption. The

project Ste is located in the tundra environment, 100 km north of the tree line in an area of continuous
permafrogt. It lies within the Coppermine River drainage basin, in an area covered with numerous lakes
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interspersed among boulder fields and eskers. Fifteen of these lakes, of which twelve are fish-bearing, as
well as various associated streams, would be directly affected by the project, with consequent loss of fish
and fish habitat. Concerns were raised by some parties that downstream effects of the mine on water
quantity and quality could affect users of fish and drinking water in the Coppermine River watershed.

Wildife populationsin thevicinity of themineindude caribou, grizzly bears, wolves, wolverines, foxes
and other furbearers. The Bathurst caribou herd, thelargest in the Northwest Territories, migratesthrough
the region during spring and fal. Caribou play a centrd role in the physical and culturd well-being of the
Aboriginal people in the area, with the dollar value of the harvest, based on mest replacement costs,
estimated at $11.2 million annually. The potentid impact of the project on the hedth, numbers and
migratory patterns of this herd was the mgor environmenta concern raised during the project approva
process. Grizzly bears, which are listed

as a vulnerable species, are found in the area and would likely be the species most senditive to
development.

Both subs stence and sport fishing and hunting are practised by Aboriginal and non-Aborigina people
in the Lac de Gras area. One of the recurring themes during the mine gpprova process was the need to
collect additiona baseline data on wildlife species and their habitat aswell as on water and air qudity and
to monitor the long-term and cumulative effects of mining developmentsin the area.

2.6 Legal and Regulatory Framework

Legd and regulatory requirements applicable to mining projects follow a sequence as devel opments
proceed from exploration to construction and operation. Due to the fact that a large portion of land and
resources in the Northwest Territories is owned by the federa government, federd legidation applies to
resource developments. DIAND assumes most of the respongbility for northern lands and resources.

The mosgt important statute governing the use and management of lands and resources in the
Northwest Territoriesis the Territorial Lands Act and the regulaions enacted thereunder, notably the
CanadaMining Regulationsand the Territoria Land Use Regulations. Water resources are managed under
the Northwest Territories Waters Act.

Other federd legidation with potentid application to mining developments includes the Canadian
Environmental Assessment Act (replacing the EARP GuiddinesOrder), theFisheriesAct, theCanadian
Environmental Protection Act, the Navigable Waters Protection Act aswdl as a variety of satutes
gpplicable to specific agpects of mining projects. Territorid legidation in the areas of wildlife, historical
resources, and hedlth and safety may aso apply to mining developments.



26.1 MiningLaw

The Canada Mining Regulations st out the minera digpodtion sysem in force in the
Northwest Territories. Thisregimeisfirmly grounded in the free entry system, which encompassestheright
to enter lands in search of Crown minerds, the right to obtain a clam, and the right to go to lease and
production. A prospecting licence or, in certain areas, a prospecting permit, must first be obtained. A
progpecting licence enables the holder to stake a claim and, once a claim has been located, to record the
dam. The Mining Recorder has no discretion to refuse to record the clam. The mining dam gives the
holder the exclusive right to prospect for minerals and develop amine for an initid period of two years.

Under the free entry system, the only option open to government to confine or exclude minera
explorationisto withdraw landsfrom minerd entry. The only limitationsto the right of free entry are set out
in section 11 of the Canada Mining Regulations. This section excludes autométicaly from entry specific
lands, including nationd parks, lands used asacemetery or burid ground, and landsadready under amining
clam, mining lease or grant. In addition, the Governor-in-Council is authorized to either prohibit entry by
order, or to withdraw lands for the purposes described in section 19 of the Territorial Lands Act. By
Order-in-Council, any tract of territoria lands may be withdrawn from disposition or set gpart and
appropriated for a variety of purposes, including to settle Canadas obligations under treaties with
Aborigina people.

2.6.2 Land-Useand Environmental Regulation

The Teritorid Land Use Regulations require that a permit be obtained for various land use
operations. Section 6(b) specificaly exempts from regulation anything done in the course of prospecting,
gtaking or locating amineral claim, unlessit requires the use of equipment or materia that normally requires
apermit. The use of explosives, vehicles and drilling machinery, the establishment of campsites and fud
dtorage facilities, and the construction of roads, trails or rights-of-way require either a ClassA or aClass
B permit, depending ontheleve of activity involved. Permitsarefor temporary land use, areissued for two
years, and may be subject to terms and conditions, notably in regard to environmental protection. A
security deposit may be required as a condition of a permit.

Applications for land-use permits are subject to review, including a review by the Lands Advisory
Committee (comprised of federal and territorid department representatives, and Aborigind and public
organizations) for Class A permits. Land use permitsare aso subject to an environmenta screening by the
Regiond Environmenta Review Committee (RERC), which includes representatives from  federd
departments, GNWT departments and  Aborigina
organizations.

2.6.3 Project Review and Environmental Assessment

A project may be subject to review and environmental assessment (EA) under federd legidation. The
purpose of the EA isto enable government agencies to assess a project's potentia adverse environmental
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datute is now the Canadian Environmental Assessment Act (CEAA), which received Roya Assent in
1992 but only cameintoforcein January 1995. The Act repea sthe Environmental Assessment and Review
Process Guiddlines Order (EARPGO), which wasfirst adopted in 1984. The BHP project was referred
to the Minigter of the Environment in July 1994, and was assessed under the EARPGO in a period of
trangitionbetween thetwo regimes. TheMinister of the Environment requested that, even though performed
under the EARPGO, the EA should be conducted in the "spirit" of CEAA.

Projects located in those areas of the Northwest Territories where comprehensive land clams have
been settled may be subject to other EA processes under theland claims agreements. Thisraises complex
issues of integration of federd and land claims environmental processes. The

Gwichiinand Sahtu find agreements providefor the establishment of an environmenta impact review board
whose mandate will extend to the entire Mackenzie Vadley. The enactment of the proposed Mackenzie
Valley Resource Management Act to implement key provisons of the Gwich'in and Sahtu agreements
would subgtantialy modify the EA regime currently in effect in the Save Geologica Province.

2.6.4 Licensing Processes and Regulatory Instruments

The mogt significant licences and permits required at various stages of minera exploration and
development may be grouped under three main categories: (1) mining; (2) land use; and (3) water.

Mining

Three types of authorizations are required under the Canada Mining Regulations: (1) a prospecting
licence or permit in the early stages of exploration; (2) aminerd (or mining) claim to further prospect for
minera resources; and (3) aminerd lease at the development or production stage. A prospecting licence
isissued for one year and a prospecting permit is issued for 3-5 years depending on location. A minera
dam can be held for up to 10 years provided that minimum levels of representation work are met. A
minerd lease must be obtained before congtruction and operations begin. Thisleaseisissued for aterm of
21 years and isrenewable.

Land Use

Two types of authorizations to usethe surface of theland arerequired under the Territoria Land Use
Regulaions. (1) a land-use permit (Class A or Class B); and (2) a land lease. Land use permits are
required for temporary uses of land and are issued for periods of two years with a possible extenson of
one year. Land leases provide long-term security of accessto theland and are normally issued for between
5-30 years. They have amaximum term of 30 years and are renewable for another 30 years. A land lease
is a contract between government and a tenant, granting rights of possesson to the land. The lease
agreement addresses use of the land in a comprehensive manner.
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Water

The use of water isregulated under two main satutes: theNorthwest TerritoriesWatersAct and the
Fisheries Act. Under the firgt statute, a water licence (Type A or Type B) must be obtained in order to
usewater or deposit wastein waters. Water licences areissued by the Northwest Territories Water Board
for a period of up to 25 years. Type A licences are required for large scale operations, while Type B
licences are issued for smaller scale exploratory projects. Applications for both types of licences are
advertised, with public hearings normaly held for Type A licences. The approva of the Minister of
DIAND isrequired for Type A licences.

Subsection 35(2) of the Fisheries Act enablesthe Minister of Fisheriesand Oceansto authorizethe
dterdtion, disruption or destruction of fish habitat under certain conditions. The objective of the
departmenta Policy for the Management of Fish Habitat is to achieve a net gain of fish habitat using the
guiding principle of no net loss of habitat. Where habitat |ossisunavoidable, attempts are madeto replace
habitat. Inthe BHP case, the compensation agreement negoti ated between the Department of Fisheriesand
Oceans and the proponent is aimed &t replacing lost fish habitat.

3 TheBHP Diamond Mine Process

This chapter of the report is intended to document the principal € ements of the BHP process. The
process of interest here begins with BHP's forma proposal for acommercia diamond mineintheLac de
Gras area of the Northwest Territories and ends with the fina regulatory gpprovas for that project.
Consequently, the various regul atory requirements governing the exploration phase of BHPs activities will
not be examined. While the regulaion of minera exploration is an important issue in its own right and has
some implicationsfor theregulatory processesthat aretriggered by adecision to develop amine, thistopic
is beyond the scope of thisreport. The discussion that followstherefore takes asits sarting point the entry
of BHP's proposal into the environmental assessment process.

This chapter isdivided into sectionsdedling with each component of the BHP process. These sections
are followed by abrief summary of what istermed the regulatory and benefits package. Findly, athematic
overview of the BHP processis presented.

3.1 Environmental Assessment Process

The BHP project wasreviewed under the Environmenta Assessment and Review Process Guidelines
Order (EARPGO) and followed standard environmenta assessment (EA) procedure under that process.
The key stages of the EA process are briefly summarized in this section. As noted above, the EARPGO
has been replaced by the Canadian Environmental Assessment Act (CEAA) which, inturn, islikely to
be superseded in portions of the western Northwest Territories by the Mackenzie Valley Resource
Management Act a some time in the future. Consequently, subsequent mineral development projectsin
the area of the BHP mine will be subject to adifferent EA regime which may vary in significant ways from
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the EARPGO.

The first stage of the EA process for the BHP project was a screening conducted by the Regiona
Environmenta Review Committee (RERC). RERC is an interdepartmental committee of federd and
GNWT officids and representatives of Aborigina organizations. It is based in Ydlowknife. RERC'srole
in the process was to determine whether the potentia adverse environmentd effects of the project were
uffidently uncertain or sgnificant to warrant further study, up to and including apand review. Further EA
scrutiny may also be recommended on the basis of a finding of significant public concern regarding a
project. RERC's recommendation to the Minister of DIAND regarding the BHP project was that a pandl
review should be held.

The officia decision to refer the project to a pand review was announced on July 26, 1994.
The principa stepsin the EA process from that point on were the following:

panel gppointed by the Minigter of the Environment (December 9, 1994);
project description issued by BHP (December 9, 1994);
operationa procedures issued by the panel (January 23, 1995);

draft guidelines for the preparation of an environmenta impact satement (E1S) issued by the
panel (January 31, 1995);

scoping meetings held in eight Northwest Territories communities to obtain comments on the
draft ElS guiddines (50 written submissionsand approximately 125 presentations) (March 14
- April 8, 1995);

pand issued find guiddinesfor the preparation of the EI'S and requested specific information
from government (May 23, 1995);

intervenor funding decison announced by the Canadian Environmental Assessment Agency
(July 7, 1995);

ElIS submitted by BHP and the 90-day review period commenced (July 24, 1995);

responsesto the pane's government information request received from the federd government
and the GNWT (August 1, 1995);

EIS public review period concluded (written submissions received from 26 parties) (October
23, 1995);

pand issued draft procedures for public hearings for public comment (October 27, 1995);
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! pand announced that the EIS was sufficient to commence planning for the public hearings but
aso requested additiona information from BHP on specific issues (November 22, 1995);

! panel announced the schedule for public hearings and issued the find hearing procedures
(December 13, 1995);

! additiona information received from BHP (December 19, 1995);

| eighteen days of public hearings were hdd in nine Northwest Territories communities
(75 written submissions and approximately 260 presentations) (January 22 - February
23, 1996);

! panel report issued (June 21, 1996).

Although a full description of this EA process is beyond the scope of this report, four €ements warrant
particular atention.

Firgt, dthough the EA was conducted under the EARPGO, the Minigter of the Environment stated
that it wasto reflect the " spirit" of CEAA. Thisstatement wasinterpreted by certain participantsasimplying
that the pand review would address the list of mandatory factors to be considered that is contained in
section 16 of CEAA.

Second, the panel'swork was guided by termsof referenceissued by the Minister of the Environment
and developed in consultation with DIAND, GNWT and the directly affected Aborigina groups. These
terms of reference are contained in the pane report and will not be reproduced here. In summary, they
directed the panel to consider:

! the project's short- and long-term environmenta effectswithin the Northwest Territories
and the socid effects directly related to these environmentd effects; and

! the project's short- and long-term generd socio-economic effects within the Northwest
Territories.

A number of activities expected to give rise to potentidly sgnificant environmentd effects are then set out
in the terms of reference. Furthermore, the pand was directed to "give full and equal consideration to
traditional knowledge' in addition to scientific knowledge in reviewing and assessing the project's
environmental and socio-economic effects.

The terms of reference pecify that the pand review "shall asoinclude congderation of issuesrdating
to long-term cumulative effects of the current project in addition to future development scenarios as
identified by BHP on its Lac de Gras properties” A review of other development initiativesin the region
was explicitly placed outsde of the terms of reference, athough the pand was permitted to identify generic
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issues thdt, in its view, might dso arise in conjunction with other development initiatives in the Save
Geologica Province. The pand was specificaly directed, however, that itswork was not to be contingent
on the findings of the proposed regiona study (discussed below).

Inthe event of aconclusonthat the effects of the project are acceptable, thetermsof reference direct
the panel to recommend terms and conditions under which the project could proceed and to suggest
appropriate procedures for managing the cumulative effects of any future development by BHP onitsLac
de Gras ste. A conclusion that the effects are unacceptable is to be accompanied by arationae.

Thethird dement of the EA process that warrants note is the distinction between community and
technica hearings. Community hearings followed a rlatively ungructured format and were intended to
ensure that al interested individuas had an opportunity to express their views on the project. Technical
hearings, in contrast, operated under much stricter procedural congtraints. Presentations were in generdl
limited to 15 minutes, with afurther 30 minutesavailablefor questions. Thislimitation onthetimeavailable
for technical presentations was a source of frustration for some intervenors.

A fourth dement of the EA process relates to the funding and time frame of the review. The federa
government originaly alocated $250,000 to the panel to conduct the assessment and an additional
$250,000 for intervenor funding (thefinal cost has been assessed at $900,000). Thisreatively modest level
of funding, compared to other EA pane reviews of equivaent complexity, was criticized by severd of the
intervenors, notably the Aborigind groups, asinsufficient to ensure adequate preparation and participation
in the hearings. The time frame for the panel to complete its report following its appointment was 19
months. From the point of view of some participants, the speed of the review and the strict adherence by
the pand to a pre-determined schedule was seen as a positive dement. Other participants expressed the
view that the review was rushed, and that time restrictions adopted by the panel during the hearings
reduced the opportunity for people to expresstheir views fully.

3.2 TheEnvironmental Assessment Panel Report and Gover nment Response

As noted in the chronology set out above, the pand report was submitted on June 21, 1996.
The official government response was issued on August 8, 1996 and took the form of a news
release, accompanied by e ght background documents, and a press conference by the Honourable Ronald
[rwin, Minister of DIAND.

3.2.1 Overview of the Panel Report

The pand report begins with abrief project description and summary of the review process. It then
provides a discussion of the pand's overal findings, focusing on thefollowing issues: adequecy of basdine
information; land clams and Aborigind rights; traditiona knowledge; sustainable devel opment; corporate
accountability; regulatory regime; environmental effects, socio-economic effects, and monitoring.
Subsequent sections of the pand report dedl in more detail with project engineering and management
issues, environmenta issues and socio-economic issues. Findly, the panel commented briefly on issues
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relaing to the West Kitikmeot/Save Study (WKSS), cumulative effects, and the public review process.

The pand report made 29 recommendations regarding the BHP project and rel ated issues. Whilethe
mgjority of theserecommendationspertain to matterswithin federa jurisdiction, somereaetojoint federd-
territorid respongbilities, some concern issues solely within the responghbility of the GNWT, afew are
directed to BHP and onerelatesto the WK SS. The pane report aso includes anumber of generd findings
of fact and conclusions reached by the pand on issuesraised before it. While not dl of these findings and
conclusions resulted in pecific recommendations, they provide background information on awide range
of issues reating to the project.

The pand's overal conclusion was that the project should be approved, subject to the other
recommendations in its report. These other recommendations range from suggestions regarding genera
policy direction to pecific proposds for project regulation. In addition, the pandl identified a number of
issues that, in its view, should be addressed through the regulatory process. Certain of the pane's
recommendations were phrased as preconditionsfor gpprova, while othersweremore general suggestions
regarding the project management process.

The pand's generd policy recommendations related to topics such as the resolution of land clams,
policy ontraditiona knowledge, and principlesfor legid ation and management structuresresulting fromland
clams. Project-specific recommendationsaddressed avariety of mattersincluding reporting and monitoring
requirements, environmental management plans, contingency plans for saills, the conclusion of impact and
benefitsagreements, socio-economi ¢ benefitsand compensation. Thepane'sidentification of specificissues
for subsequent congderation focused particularly on maiters within the regulatory authority of the
Northwest Territories Water Board. These issues concerned water qudity, notably in relation to the
integrity of frozen core dams, suspended solids, acid generation from waste rock, kimberlite toxicity,
nitrogen contamination of waste rock and the location of monitoring stations. In addition, the panel
recommended that information put before it regarding the design, congtruction and monitoring of the Long
L ake tailings compound be considered by DIAND and the Water Board.

3.2.2 The Government Response

The Government of Canada's response to the panel report was to accept virtualy al of the pand's
recommendations, thereby clearing the way for the project to enter the find regulatory processes.
Comments on each of the pand's recommendations were included in the background materia attached to
Minigter Irwin's news release. The government's announcement on August 8 was not, however, confined
to addressing the pand's specific recommendations and setting the stage for the forma consderation of
licence and permit applications. The Minister also specified that, before issuing mgor licences, he would
require "satisfactory progress' on the negotiation of an environmental agreement between government and
BHP and the negotiation of impact and benefits agreements (IBAS) between BHP and the four affected
Aborigina groups. In addition, he stated the government's intention to work with the GNWT, Aborigina
groups and other interested parties on a protected areas strategy for the Northwest Territories. The
negotiation of the Socio-Economic Agreement between the GNWT and BHP wasincluded within the 60-
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day time frame later in Augug.

The connection between negotiated processesand regul atory gpprova sisof consderableimportance
and will be referred to at severa points in the subsequent sections of this report that analyze the BHP
process and make recommendations regarding its application in the future. Consequently, the precise
language used in the government news release and in the Minister's press conference isworth quoting. The
news release Smply stated that: "Before issuing maor licences, Mr. Irwin will review progress on the
negotiation of an environmenta agreement and the negotiation of impact benefit agreements between BHP
Diamonds Inc. and the affected Aborigina Groups.” In the press conference, Minister Irwin stated:

It isimportant for the government of Canada to get assurance that significant progressis being
made on both the environmental agreement and the impact benefit agreements before fina
approval is given to the magor licences, required to undertake key work at the project site.
More specificaly, 1 will be assessing progress on the environmental and benefits agreements
before sgning thewater licencefor the project. Thisprocess should not delay the project. Most
other permits and authorizations can be issued and work can commence. And certainly the
water licence can proceed through the hearings and the board process. However, for fina
cabinet approval of the project, the federa government needs to be confident that the
satisfactory progress is being achieved on both the environmental and benefit agreements and
that gppropriate measures are in place. | am confident that such progress can be made before
the water licence is due for sgnature.

Minigter [rwin indicated that a 60-day time frame should be sufficient for the required progress on these
matters.

The selection of 60 daysasthetimelimit for progress on the regul atory and benefits package was not
an accident. According to participants in the process, this period reflected the estimated time required to
complete certain IBA negotiations and the concerns of BHP that a further delay in receiving approvals
could cause the company to missacritica window of timefor winter operations. The company argued that
even ardativey short delay that jeopardized itsability to take advantage of the winter road to the minesite
could result in the project schedule being set back by an entire year.

The Miniger's introduction of the requirement of an environmenta agreement and his linking of
regulatory approvas with progress on this agreement and on the IBA negotiations set the stage for the
critical phase of the BHP process. Between August 8 and November 1, the principa elements of the
regulatory and benefits package for BHP's diamond mine were worked out through a number of parald
negotiations and regulatory processes.

3.3 The60-Day Period for " Satisfactory Progress’

Before turning to the specific dements of the regulatory and benefits package, it is necessary to
describe in generd terms what is commonly referred to as the 60-day period following Minigter Irwin's
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conditiona gpprovd of the project on August 8. This period in fact extended to November 1, when the
Minister announced that satisfactory progress had been achieved on the various negotiated processes and
that the project was therefore poised to receive final regulatory approvas. The complex issues to be
addressed over this short period required intense activity for al participants in the BHP process. In
important respects, the negotiated processes congtituted uncharted territory for the parties. Five aspects
of this stage of the BHP process warrant particular emphasis.

Firg, the Minigter's announcement clearly dtered the incentive structure for participantsin the BHP
process. The combination of a conditional approva, a tight time frame and congderable ministeria
discretion regarding find gpprova resulted in tremendous pressure on al parties to address outstanding
issues and reach agreement. It appears that the Minister's message to all parties was that they should
negotiate in good faith and be reasonable in their demands. The pressure on BHP resulted from the risk
of further delay in the project, while Aborigina groups recognized that they had a defined window of
opportunity to negotiate satisfactory agreements on IBAs and environmenta conditions.

Second, the agendafor this period and the short time frame proposed by the Minister appear to have
caught almogst everyone by surprise. Neither DIAND officids nor the company had a clear idea at the
outset, for example, of the fina form that the environmenta agreement would take. In fact, BHP maintains
that the Minigter's announcement was the first forma notification that the company received of the
requirement that it negotiate an environmental agreement as part of the regulatory process. As a result,
some time was logt a the beginning of the period while the parties, including DIAND, developed ther
drategies, put in place the basic framework for negotiations, and determined what issues should be
addressed in what forums. The absence of aclear plan a the outset resulted in further compression of the
time available for negotiations.

A third notable aspect of the 60-day period concerns the changing rules of the game as the process
unfolded. For example, while the Minister's initid announcement stated the requirement of satisfactory
progress on the environmental agreement and IBAs and referred to a longer-term objective relating to
protected aress, it appearsthat both the protected areasissue and the agreement on socio-economic issues
between BHP and the GNWT were effectively rolled into the 60-day agenda. In addition, there was
ongoing uncertainty throughout part of this period regarding the role of Aborigind groups in negotiations
leading to the Environmenta Agreement. Since there were no templates at the outset for either the process
or thefind products, participants were forced to adapt to a very uncertain and fluid environment.

A fourth point is the role played by the Minister's specid envoy, Mr. Peter Nixon. Mr. Nixon's
principa contribution was in relaion to the IBA negotiations, but he was involved to some degree with
virtudly al of the negotiations during the 60-day period. One example of his role was in providing
ass stance in narrowing the gap between the parties positions, notably inthe IBA negotiations. In addition,
he was active in keeping the various processes on track and providing a direct conduit for information to
and from the Minigter.

Fndly, it isworth underlining that the 60-day period placed tremendous demands on al participants
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in the BHP process. The need to be actively involved in severd smultaneous negotiations strained the
humanand financia resourcesof Aborigina groups particularly. It was generaly recognized, however, that
the company, DIAND and the GNWT were a0 stretched very thin during this period of time.

The 60-day period was thus the context within which the principa eements of the BHP regulatory
and benefits package were developed. These dements are the Environmental Agreement, the Socio-
Economic Agreement, the IBAS, the authorization under theFisheries Act, the water licence and the land
leases. In addition, negotiations regarding the protected areas strategy occurred during this period. The
most important features of each eement of the regul atory and benefits package and of related initiativesare
described in the following sections.

3.4 TheEnvironmental Agreement

The Environmental Agreement is a key component of the BHP regulatory package. This agreement
represents a Sgnificant innovetion in project regulation in the North in terms of both the process used to
negotiate it and the substantive provisons that it contains. Although environmenta agreements have been
used for some projects in the past, notably for the Norman Wells pipeline, the BHP Environmenta
Agreement is unprecedented in its scope and public profile. In addition, the Implementation Protocol
attached tothe Environmental Agreement congtitutesan innovativemeansof formally recognizing Aborigina
involvement and interests without making Aborigind groups signatories to the agreement itsdlf.

3.4.1 Rationale

Participants in the BHP process put forward anumber of rationdesfor negotiating an environmenta
agreement. The Government's background information on the Environmental Agreement that wasreleased
on August 8 ated that this agreement was intended to address certain recommendations of the EA panel
that were outsde the scope of the standard regulatory instruments, notably the water licence, land lease
and land-use permits. In particular, the government identified anumber of issuesrelating to monitoring and
reporting requirements and the review of environmenta management plans. The agreement was also seen
asameans of formdizing certain commitments made by BHP during the course of the EA process. The
government indicated on August 8 that it was undertaking areview of pand recommendationsto determine
which should be addressed in the Environmental Agreement and which could be dedlt with through the
water licence, land lease and other regulatory instruments. It was thus clear from the outset thet the fina
content of the Environmental Agreement would emerge over the course of negotiations.

Severa participantsin the BHP process put this rationdein stronger terms, arguing that the need for
an ad hoc, project-specific agreement reflected deficiencies in the legal and regulatory regimefor minera
development in the Northwest Territories. In their view, the Environmenta Agreement was a necessary
innovation, but reflected a second-best dternative when compared to agtatutory basisfor the monitoring,
reporting and other requirements that it contained.

Perceived deficienciesin theland lease as aregul atory instrument provided asecond rationaefor the
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Environmental Agreement. Thesedeficienciesreated toflexibility in enforcement mechanismsand to BHP's
concern with an overly encumbered land lease. The concern in the first area arose because the common
practice with land leases is, it appears, to establish a fairly rigid enforcement process. When the lease-
holder isin violaion of aterm of the lease, the lease is firg suspended and then cancelled in the event that
the problem is not corrected within a specified time period. This relaively dragtic and automatic
enforcement mechanism was seen by some participants as ingppropriate for the type of reporting and
monitoring obligations that were under discussion for the BHP project. One concern expressed in severa
interviews was that BHP could end up having its lease suspended because of afailure to meet areporting
deadline. Although an argument could be made that the enforcement mechanisms within the lease itsdlf
could have been redrafted to dlow for a more graduated and flexible gpproach to enforcement, the
prevailing view was that a separate regulatory instrument was preferable. The Environmental Agreement
was seen as offering the necessary flexibility.

BHP's concern with the use of the land lease as aregulatory instrument appeared to relate to project
finandng. BHP argued that financing would be complicated if the lease was overly encumbered with
environmenta terms and conditions that could result in its suspension or cancdlation. Embodying
requirements in a separate agreement alowed the land lease to remain relatively clear of these regulatory
encumbrances, athough it isimportant to note that certain provisonsin the Environmental Agreement are
directly enforcesble through the land lease.

A third rationdefor the Environmenta Agreement wasthat it provided ardaively comprehensiveand
vighble means of consolidating important features of the environmenta regulatory regime for the project.
Important aspects of environmental regulation remained subject to other processes, notably those
adminigered by the Water Board and the Department of Fisheries and Oceans. Nonetheless, the
Environmenta Agreement served asavehiclefor addressing environmental provisionsthat might otherwise
have been scattered among the IBAS, the land lease and land-use permits. In terms of vishility, the
Environmenta Agreement wasa so seen asapublic affirmation of the commitment of government and BHP
to the sound environmenta regulation of the project. Thisaspect of the Environmental Agreement explains,
perhaps, why it contains certain provisons that could have been included within the land lease and other
less vighle regulatory instruments.

Thefind raionaefor the Environmental Agreement wasthat it provided adirect meansof Aborigina
involvement in the regulatory process. This rationale was clearer as the process evolved and at its
conclusonthan it wasat the outset. Theincluson of Aborigina peoplein thisway was seento beespecidly
vauable given ther frustration following the EA pane report and their lack of confidencein the traditiona
regulatory process. Particularly as the proposa for an independent monitoring agency took shape, it
became evident that a multi-party negotiation provided a useful mechanism to address the concerns of
Aborigind groups and develop consensus regarding key regulatory requirements. Furthermore, the
Environmental Agreement itsdf provides abasis for ongoing Aborigina involvement in project monitoring
and input into regulatory processes and project management.
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3.4.2 Partiesand Process

The origind intent was that the Environmental Agreement would be negotiated by the federa
government and BHP, in discusson with GNWT and the four affected Aborigind groups. Inclusion of
GNWT asaformd party wasagreed to rel atively early in the process, and the Aborigina roleaso evolved
rapidly from consultation to direct and active participation. The question of whether Aborigina groups
would be signatories to the Environmental Agreement was under discusson for some time. In the end,
however, they did not participate as Sgnatories but rather affirmed their involvement and agreement by
ggning the Implementation Protocol. Environmenta groupswerenot invited to participatein negotiating the
Environmenta Agreement, dthough oneof theprincipa environmentd activigsinvolvedinthe BHP process
was an advisor to an Aborigina group in these discussions.

The process for concluding the Environmenta Agreement was initiated with the Miniger's
announcement of August 8. Actud negotiations did not begin immediately, however, asit took sometime
for government officials to develop a strategy and prepare an initid draft agreement as the bass for
discussons. Full involvement of dl Aborigind groupsin this process did not begin until September.

Oncedl partieswere at the table, negotiations moved into a phase of intensive meetingsand drafting.
DIAND officdasand their legdl counsel had primary responsibility for drafting, although specific ideas and
draft language were put forward by anumber of participants throughout the negotiations. Asaresult of the
commitment and hard work of al participants, the Environmental Agreement was in essence completed
withinthe 60-day timeframe. On October 8, 1996, the partiesinitialed astatement to confirm that the draft
Environmenta Agreement and thedraft Implementation Protocol werein largemeasure acceptable, subject
to lega and technica review. The Implementation Protocol was signed on October 8. Signature of the
Environmental Agreement was delayed until January 6, 1997, following findization of theweater licence, in
order to ensure consistency between the two documents.

3.4.3 Content ) Implementation Protocol

The Implementation Protocol is a device used to recognize the direct involvement of
Aborigind groupsin negotiating the draft Environmental Agreement and to affirm and protect their ongoing
interestsin the findization and implementation of that agreement. This technique was adopted once it was
decided that Aborigina groups would not be sgnatories to the Environmental Agreement.

The Implementation Protocol dedlswith two issues: findization of the Environmenta Agreement and
edtablishment of the Independent Environmenta Monitoring Agency. On the first matter, it Sates that the
Environmenta Agreement, to be signed by Canada, GNWT and BHP, shdl be consistent with the draft
of October 8 and that any change in substance shal require prior consultation with the Aborigind groups
with aview to achieving consensus. Provisons are included, notably arequirement of written reasons for
any changesnot agreed to by the Aborigina people, in order to ensure full and meaningful consultation and
aconcerted effort to reach consensus regarding any proposed changes to the draft agreement.
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The second component of the Implementation Protocol concerns the process for establishing the
Independent Environmental Monitoring Agency. Animplementation group consisting of representatives of
the parties was to be established within two weeks of the execution of the Implementation Protocal. Initial
funding was to be provided by Canada and GNWT. The purpose of the implementation group was to
develop and carry out a work plan for the establishment and initial operations of the Independent
Environmenta Monitoring Agency. With the findization of the Environmentd Agreement and the
edtablishment of the Independent Environmental Monitoring Agency, the Implementation Protocol's
functions are completed and it ceases to have any practica effect.

3.4.4 Content ) Environmental Agreement

The Environmenta Agreement covers arange of issues and reflects the rationales reviewed above.
The purpose of this agreement is set out in Article | asfollows:

This Environmenta Agreement isintended to be alegally binding agreement which providesfor
Project-related environmenta matters additional to such matters governed by legidation,
regulations and Regulatory Instrumentsand for the establishment of and theidentification of roles
of the Independent Environmenta Monitoring Agency, in order to achieve the following
purposes:.

(&  torespect and protect land, water and wildlife and the land-based economy, essentid to
the way of life and well-being of the Aborigina Peoples;

(b) to facilitate the use of haolistic and ecosystem-based approaches for the monitoring,
management and regulation of the Project;

(o) toprovide adviceto BHPto assst BHP in managing the Project consstent with these
purposes,

(d) to maximize the effectiveness and co-ordination of environmenta monitoring and
regulation of the Project; and

(e) tofacilitate effective participation of the Aborigina Peoplesand the generd publicinthe
achievement of the above purposes.

In addition, the parties undertake to carry out their obligationsin ways that fully consider both traditiond
knowledge and scientific information, apply adaptive management principles making use of the best
avalable information and technology, promote environmental protection measures to maximise
environmental quality to the extent reasonably practica, and apply the precautionary principle.

The Environmental Agreement has eight salient festures. Firet, the partiesview it asalegdly binding
agreement. Itincludes severd enforcement mechanisms, beginning with aprovision for notice of default and
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opportunity to cure. The sanctions for non-compliance begin with a draw-down on BHP's performance
security deposit. The agreement specifies anumber of circumstances under which the Minister of DIAND
may use the security deposit. Mg or compliance problems can result in the suspension or termination of the
land leases. The agreement aso contains a formd dispute resolution procedure, involving mediation and
referral of disputesto an arbitration committee.

Second, theEnvironmental Agreement establishesthel ndependent Environmental Monitoring Agency
to serve asapublic watchdog of the regulatory process and the implementation of the agreement. ltstasks
indude evauating the compliance of BHP and government with their obligations in the areas of
environmentd effects and compliance monitoring and related environmental management and reporting
activities. The Independent Environmenta Monitoring Agency is adso intended to provide an accessible
repository of environmental information relevant to its respongbilities, participate as an intervenor in
regulatory and other legal processes relating to environmental matters, and serve asameans of conveying
to BHP and government the concerns of Aborigina people and the generd public regarding the project.
The Independent Environmental Monitoring Agency is intended to exist until the full and final reclamation
of the project is
completed.

The agency has been incorporated under the Societies Act and will haveaBoard consisting of seven
peopl e, four gppointed by the Aborigina groupsand three appointed jointly by Canada, GNWT and BHP.
The latter three appointees will not be employees of government or BHP and will be gppointed in
consultation with Aborigina peoples. The agency by-laws provide that decison making is by consensus
where possible, but that decisions can be made by mgority vote in the event that consensus cannot be
achieved.

The core budget of the Independent Monitoring Agency will be $450,000 per year for thefirst two
years. BHP's contribution is $350,000 for each year. The remainder will be made up by government, with
the federa government providing $100,000 for thefirst year and the GNWT contributing $100,000 for the
second year. BHP will assume full respongibility for funding the agency after two years and the agreement
dates that "BHP shdl ... provide adequate financia resources to the Monitoring Agency to carry out its
respongihilities’. A processis established for setting a core annua budget for the agency. In the event that
the parties cannot agree on the budget amount, thisissue isto be referred to the dispute resol ution process
established by the agreement.

The third important festure of the Environmenta Agreement is the reporting requirements. BHP is
obliged to provide annua reports deding with arange of subjectsincluding:

! compliance with the agreement and other regulatory instruments,
! monitoring programs,

1 studies or other research;
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! operationa activities during the reporting year and planned for the subsequent year; and

! actions taken or planned to address impacts or compliance problems identified in the annud
report.

The agreement also requires triennia environmenta impact reports that will address, among other things,
the longer-term impacts of the project, the results of environmental monitoring programs and the actua
performance of the project when compared to the results predicted in the EIS. Provison is made for a
deficiency review of the reports by the Minister of DIAND, GNWT, the Independent Environmental
Monitoring Agency and the Aborigind groups.

Fourth, the agreement requires BHP to prepare environmental management plans for both the
congtruction and operational phases of the project. Issues to be addressed in these plans include, where
gpplicable, the management of air qudity, materids, wildlife, traffic, aguatic life, waste, and quarry
operations. Environmenta monitoring programs shal aso beincluded in the plans. Each plan shdl include
quality control and assurance programs, environmenta awarenesstraining for employees and contractors,
regular briefings on environmental matters to on-gte supervisors, and environmental mitigation measures.
An oversight procedure dlows the Minigter to issue a "Minigter's Report” requiring BHP to address
concerns regarding the adequacy or completeness of environmental management plans. This action may
be taken on the Minigter's own initiative or a the request of the Independent Environmental Monitoring
Agency, the GNWT, or the Aborigina groups.

The fifth important feature of the agreement is BHP's obligation to undertake compliance and effects
monitoring programs. These programs ae intended to mantan compliance with the
regulatory requirements, to determine the environmental effects of the project, to test impact predictions,
and to measure the performance of operations and the effectiveness of impact mitigation. Environmentd
components to be monitored include: ambient water, wildlife, esker disturbances, vegetation, permafrog,
ambient air qudity, stationary emission sourcesand indicatorsrelevant to the success of reclamation efforts.
Monitoring programs are to be reviewed in conjunction with the environmental management plans.

Sixth, BHP isrequired to obtain gpprova from the Minister of DIAND for areclamation plan within
two years from the signing of the Environmental Agreement. The agreement specifies matters to be
addressed in the reclamation plan and sets out a deficiency review process involving the Minister of
DIAND, the GNWT, the Independent Environmental Monitoring Agency and the Aborigina groups. The
overd| objectives for reclamation are also set out, dong with the principle of progressive reclamation.
Pendlties are specified for afailure to restore the project Site as required by the reclamation plan and the
regulaions under the Territorial Lands Act. Findly, the restoration plan under the Environmenta
Agreement may be coordinated with BHP's obligations under the water licence.

Seventh, the agreement contains specific provisons deding with ongoing environmental compliance
(e.g., waste disposa, maintenance of project Site, fud and hazardous chemicals), archaeological Sites,
traditiond knowledge, and studies and research.
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Hndly, security deposit obligations are set out. Security from BHP is required both to cover
reclamation and as a guarantee of its performance of obligations under the agreement. Security takes the
form of cash or cash equivaent deposits and an irrevocable guarantee from The Broken Hill Proprietary
Company Limited, BHP's parent company. The tota amount of the security depost is to be increased
progressively over anumber of years and thereisa provison for review of the adequacy of the deposit in
light of changes in reclamation plans or cost estimates. The security deposit under the agreement is in
addition to that required by the water licence.

3.5 The Socio-Economic Agreement

The Socio-Economic Agreement addresses the economic benefits and socid impacts of the project
fromthe perspective of residents of the Northwest Territories as awhole and was negotiated between the
GNWT and BHP.

3.5.1 Rationale

This agreement wasintended to establish commitmentson the part of BHP and the GNWT that either
could not be formdized in lega or regulatory requirements or that were better suited to a more flexible
approach. The agreement also has a clear procedurd orientation, providing a framework for ongoing
cooperation on socio-economic matters between BHP and the GNWT and setting objectives which the
parties undertake to work towards.

3.5.2 Partiesand Process

The Socio-Economic Agreement is a bilateral agreement between the GNWT and BHP. Theinitid
proposa to negotiate this agreement was made by the GNWT and aletter of intent to proceed with these
negotiations was sgned by BHP and the GNWT on July 31, 1996. Negotiation of this agreement was
induded in the 60-day process following August 8. The Socio-Economic Agreement was initidled on
October 10 and signed on October 22.

3.5.3 Content

The principa purposes of the Socio-Economic Agreement are to maximize the economic benefits of
the BHP project to residents of the Northwest Territories and to minimizeits negative socia impacts. The
agreement aso identifies the monitoring of socio-economic impacts and the provision of amechanism for
effective communication, consultation and cooperation between the parties as purposes.

The parties intention to create a legdly binding agreement is not as clear as in the case of the
Environmental Agreement. The Socio-Economic Agreement contains standard contractual language and
format, including aformal dispute-resol ution procedure that providesfor binding arbitration asalast resort.
The agreement does not, however, specify pendties for non-compliance. It therefore appears that the
Socio-Economic Agreement isintended primarily to facilitate cooperation and set out generd commitments
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and objectives, as opposed to establishing precise and legdly binding obligations backed by specific
sanctions. It remains to be seen whether the dispute resolution procedure will be called upon to oblige
ether of the parties to comply with obligations under this agreement.

The Socio-Economic Agreement sets out common objectives and commitments onthe part of both
BHP and the GNWT in a number of areas. Topics addressed include: employment and training; socia
issues; community mobilization; business development; and monitoring. The provisons in each area are
generdly designed to achievetwo objectives. Thefirst isto maximizethe opportunitiesavail ableto residents
of the Northwest Territoriesto participatein and benefit from the project. The second objectiveisto assst
people in taking advantage of these employment and business opportunities. The section on socid issues
has a somewhat different focus. These provisons are directed to minimizing the negative socid impacts of
the project and providing opportunities for the project to contribute to community wellness.

The specific provisons in the Socio-Economic Agreement are illustrated by the section on
employment and training. This section dedl's with such matters as preferentia hiring, recruitment criteria,
gpecific employment targets, |abour market information, employment by contractors, employment support
(e.g., orientation, cross-culturd training, counsalling, safety), student employment, and training programs.
The section on business development is less extensive, but aso sets out targets for the involvement of
northern businessesin contract work associated with the project and stepsthat both BHP and the GNWT
will taketo support local businesses. For example, BHP agreesto unbundle contractswhenever practicable
in order to make it easier for smaler local businesses to compete. On the related subject of community
mohbilization, the parties Smply agree to continue supporting these initiatives.

The sectionon socid issues providesfor monitoring and assessment of hedlth and wellnessindicators
and the design of plans of action to ded with any problemsthat are identified. Both the GNWT and BHP
agree to take a proactive approach to addressing social issues in the communities that serve as points of
hire for the mine. The section on monitoring contains commitmentsto monitor the results of the agreement
in the areas of training, employment and business opportunities. Principles for monitoring are set out in a
schedul e to the agreement.

Schedules to the Socio-Economic Agreement set out specific target levels for the employment of
northernresidentsin genera and Aborigind peoplein particular and for the purchase of goods and services
from local businesses. Schedules also ded with reporting obligations, community mobilization activities,
indicators of community heath and wellness, basdine data sources for community heath and wellness
indicators, and principles for the monitoring of activities.

3.6 Thelmpact and Benefits Agreements

The impact and benefits agreements (IBAs) are private agreements between BHP and
individua Aborigina groups. These agreements were largely negotiated in closed sessons and include a
confidentidity clause. Asaresult, IBAs are not publicly available and the authors of this report were not
able to review these agreements. A full description of IBAs is therefore not possible in this report.
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Nonetheless, a number of participantsin the BHP process were willing to talk in genera terms about the
issues addressed in IBAs. These comments provide the basis for the brief discussion that follows.

3.6.1 Rationale

IBAs are intended to address specific socid and economic impacts of development on Aborigina
peoples and to ensure that benefitsflow directly to the Aborigind communities affected by aproject. Since
these agreements are negotiated bilateraly between individua Aborigina groups or communities and the
company, theimpact and benefits provisions can betail ored to the specific circumstances of the Aborigina

parties.

Mining legidation applicable to the Northwest Territories does not contain a statutory requirement
regarding IBAs and, in the case of the BHP project, there was no settled land claim that obliged the
compary to negotiate IBAs. Nonetheless, BHP took the initiative in negotiating IBAs well before the
Minister made satisfactory progressin thisareaacondition of project gpprova. The company recognized
that concluding IBAs would contribute to its "good neighbour” policy with Aborigind groups and would
be an important factor in securing Aborigina support for the project. From the Aborigina perspective,
IBAssmply reflected theright of Aborigina groupsto receivedirect benefitsfrom projectsoccurring within
their traditiond territories.

3.6.2 Partiesand Process

IBA negotiations occurred between BHP and four Aborigina groups: the Treaty 11 Dogribs, the
Treaty 8 Dene; the Metis, and the Inuit. Although the absence of settled land claims meant that firm legd
rights of various non-Inuit Aborigina groupsto land and resources had not been finally settled, it was clear
that outstanding claims covered the areaaround the BHP site. These outstanding claims provided the basis
for recognizing each group's legitimate interest in securing an IBA. The Inuit did not have a pending land
daminthe areaaround Lac de Gras but they had used that areafor hunting and were downstream of the
proposed mine. They were therefore in apogition to seek negotiation of an IBA despite the fact that the
project was outside of their settled land claim.

IBA negotiations occurred bilaterdly between the company and each of these four groups. At the
outset, progress on these agreementswas  ow and the meeting schedule was erratic. Discuss ons between
BHP and the Treaty 11 Dogribs were initiated in May 1994, dthough little progress was made for over
two years. In May 1996, BHP signed a protocol agreement for an IBA with the Metis Nation of the
Northwest Territories. Progress on these negotiationswas delayed for anumber of months, however, while
the Metis determined which organization should serve astheir representative. In June 1996, BHP and the
Treety 8 Y elowknives Dene agreed to a schedule for IBA negotiations.

Theseinitia meetingsdid not, however, yied significant progresson IBAs. Intensive negotiationswith
al four Aborigind groups did not begin in earnest until after the Minister's announcement of August 8 that
progress on these agreements was to be achieved within the 60-day time period. These negotiations
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resulted in an IBA between BHP and the Treaty 11 Dogribs that was initidled on October 8 and signed
on October 18. There was also significant progress with the Treaty 8 groups during the 60-day period.
Their IBA was signed by the Treaty 8 Y dlowknives Dene on November 12 and by the eutsel K'e Dene
on November 14. Negotiations with the North Slave Metis and both the Hamlet of Kugluktuk and the
Kitikmeot Inuit Association were a much more preliminary stages at the outset of the 60-day period and
could not be completed within that time frame. Asof May 30, 1997, IBAs have not been signed with these

groups.

3.6.3 Content

The authors of this report have not reviewed the IBAs negotiated for the BHP project and can
therefore provide only a generd description of their content. It gppears that these agreements
concern primarily socio-economic issues. Topics addressed include employment practices and
targets, businessopportunities, training, schol arshipsand transportation to and from communities. IBAsa so
provide for annua cash payments to Aborigind groups for the commercid life of the mine. Certain
Aborigind groups origindly wanted to include environmenta provisons in IBAs, but most gpparently
agreed that this topic could be adequately addressed though the Environmental Agreement. It appears,
however, that the Inuit continued to press for some specific recognition of their environmenta concernsin
the IBA &fter thefindization of the Environmenta Agreement. Severd participantsin the BHP processaso
mentioned that theinitia IBA draft proposed by BHP included a provision requiring the Aborigind party
to refrain from objecting to the issuance of licences or permits for the mine. Whether this provison found
itsway into find IBAsis not amatter of public record.

3.7 Water Board Hearings and the Water Licence

The Northwest Territories Water Board is an independent quasi-judicia tribuna operating
under authority conferred by the Northwest Territories Waters Act. The objectsof the Board, asset out
in section 12 of this gatute, are "to provide for the conservation, development and utilization of watersin
a manner that will provide the optimum benefit therefrom for dl Canadians and for the residents of the
Northwest Territoriesin particular.” DIAND eaborated on these objectsin its written submisson to the
EA panel hearings on the BHP project, stating that the main objectives of the Northwest Territories
Waters Act are to:

1.  provide for the equitable distribution and sharing of rights to use water in the North
among interests with legitimate and sometimes conflicting cdlams on this resource;

2. ensure that the digpogtion or dlocation of water rights is done in a manner that is
consgtent with immediate and long-term regionad and nationd interests;

3. enaure that dl works and undertakings planned for the use, diversion, storage or
treatment of water are designed and constructed to acceptable engineering standards;
and
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4.  edablish and maintain the principle that rights to the use of water are dependent on the
users accepting full responghbility for maintaining its qudity or retoring its qudity to
acceptable standards before returning water to the natural environment.

The Water Board gives effect to these objectives through its regulatory authority to issue licencesto water
USErs.

Inorder to operate its proposed diamond mine, BHP required a Type A water licence. The process
for obtaining this licence involved the review of BHP's gpplication at public hearings before the Water
Board and in meetings of the Board's Technical Advisory Committee (TAC). The Board then circulated
adraft licence to interested parties for comments. The terms and conditions of the licence were findized
by the Water Board after receipt of these comments and the licence was sent to the Minister of DIAND
for his approva. Four stages in the review of BHP'swater licence application can beidentified: the Weater
Board's September hearings, the TAC mestings following these hearings, the October hearings, and the
findization of the water licence.

3.7.1 TheWater Board's September Hearings

BHP's gpplication for awater licence wasdated March 22, 1996 and the key stages of thelicensing
process occurred concurrently with the other regul atory and negotiated processes during the 60-day period
following the Minister's announcement of August 8. The Water Board scheduled two days of hearings for
September 9-10 and avariety of interested partiesindicated their intention to participate. The partieswith
writtenbriefsto present were DIAND, Environment Canada, DFO, the Northern Environmenta Coadlition
and the Dogrib Treaty 11 Council. The Board adso received notice of ora presentations from the
Y dlowknives Dene Firgt Nation and the Kitikmeot Inuit Association.

It appears that Water Board hearings are generdly conducted in a relatively informa manner, with
no drict time limits on presentations and the Chair intervening when he consders it necessary to keep
presenters on topic. Particular care is taken to give Elders an opportunity to state their views on water
licence gpplications. In addition, the Board seeksto avoid what it perceivesto be excessve judicidization
of the process. Rules of evidence and courtroom procedures are not applied and formal cross-examination
isnoat, in generd, permitted.

As the BHP hearing unfolded on September 9 and 10, it became clear that the Water Board was
faced with a number of serious challenges to its standard procedure and proposed timetable. Several
parties were represented by lawyers and the tone of the hearing was adversariad from the outset. In
particular, legd counse for the Dogrib Treaty 11 Council conducted adetailed and critical examination of
BHP's written gpplication and presentation to the Board and subjected government officids to thorough
questioning. The Dogrib Treaty 11 Council aso presented its own detailed technica evidence regarding
what it argued were deficienciesin BHP's gpplication. Other Aborigind groups and theintervenor from the
Northern Environmenta Codlition adso made presentations and questioned representatives from BHP and
the government. The Board's effortsto ensure that al partieswould have an opportunity to be heard during
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the two day hearing raised the possibility that some groups might not have time to present their arguments
and evidence in full and ask dl the questions that they wanted of other parties.

In addition, severd of the Aborigina groups requested that the Board grant an adjournment in order
to alow adequate timefor their legal and technical expertsto review BHPswater licence gpplication. This
argument was based on the complexity of BHP's application and the fact at least one group received
intervenor funding from DIAND only daysbefore the hearing. Therewere thusreal concernsregarding the
fairness of the hearing and arisk that a decison to deny the request for an adjournment might have been
chdlenged in court.

Fndly, there is a consensus among most of the participants in the September hearing that
BHP, government officids, and perhapsthe Water Board itself, were not adequately prepared for thelevel
of scrutiny that was brought to bear on the application. Interestingly, this view is shared not only by
participants from Aborigind and environmental groups but dso by some DIAND officids who were
involved in the BHP process. Furthermore, it is generadly recognized that the Dogrib intervention raised
sgnificant questions regarding the adequacy of both BHP's gpplication and supporting materia, and the
government responseto that gpplication. Inlight of these questions, therewas astrong argument that it was
inappropriate to conclude the hearings after two days and proceed to the find stages of the water licensing
process.

All of these factors apparently contributed to the decision by the Water Board to convene a second
phase of hearings on October 21. In announcing this decision, the Chair noted the difficulties experienced
by members of the public in understanding the technica content of BHP's application. He dso outlined a
process to address unresolved issues prior to the hearings reconvening.

3.7.2 Technical Advisory Committee M eetings

The technica review of BHP's water licence gpplication continued following the firgt phase of the
Water Board hearings. The technical concernsraised at the hearings were referred to TAC, which was
instructed to advise the Board of any issues that remained unresolved or unclear. TAC served asaforum
for detailed discussions among BHP representatives, government officials and other interested parties. It
provided a vehicle for narrowing the issues before the Water Board at the second phase of the hearings
and advising the Board on the appropriate terms and conditions to be included in the weter licence. The
efficency of this process was enhanced by the use of written interrogatories as ameans for intervenorsto
ask questions and receive answers on the record from BHP or other intervenors. The Water Board also
hired independent experts for the firgt time to adviseit during the technica review process and the second
phase of the hearings.

3.7.3 TheWater Board's October Hearings

Hearings on BHP's gpplication reconvened for two days on October 21 and 22. The hearings
included presentations by the Treaty 11 Dogribs, the Y ellowknives Dene First Nation, theeutsd K'e First
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Nation, DFO, DIAND, the Canadian Arctic Resources Committee, the Kitikmeot Inuit Association and
BHP. Thetone of the hearing reflected the discussions at the TAC meetings and, perhaps, the progressthat
had been made in other forums on the Environmental Agreement and certain of the IBAS. The Treaty 11
Dogribs, for example, stated that they were no longer opposed to the project, and their presentations
focused on the terms and conditions for the water licence. Aborigind groups aso presented arguments
regarding their entitlement to compensation under the Northwest Territories Waters Act. Government
participation also differed from the first phase of hearings, as presentations were made by senior officias
who were in abetter position to answer questionsregarding the BHP processasawhole. In particular, the
Chair of theWater Board raised anumber of concernsregarding the rel ationship between the water licence
and the Environmenta Agreement, notably in relation to security deposits and monitoring requirements.

3.7.4 Preparation of the Draft and Final Versions of the Water Licence

Following the October hearings, a meeting of TAC was convened to examine remaining technical
issues and to consider the precise content of the water licence. The Chair of TAC aso formed sub-
committees to address effluent quaity limits and the design of awater effects monitoring program and a
surveillance network program. The Board's independent experts contributed to these discussions.
Recommendations were then forwarded to the Water Board regarding the specific provisons to be
included in the draft licence.

The draft licence was circulated to BHP and dl intervenors on December 2, dthough
provisons specifying the licence term, security deposits and compensation were not included. Detailed
comments were recelved from anumber of parties and the licence was then findlized by the Water Board
and sent to the Minigter of DIAND. The announcement that the Minister had gpproved the water licence
was made on January 7, 1997. Reasons for the decision of the Water Board were issued on February 5,
1997.

3.75 Content of the Water Licence

The BHP water licence is generdly recognized as the most comprehensive and detailed ever issued
by the Water Board. The principal issues addressed in the licence include: the amount of water that may
be used; conditions applying to the dewatering of lakes, control and treatment of waste water; conditions
applying to waste disposal (e.g., tailings, acid/akaline rock drainage, waste rock, sedimentation ponds,
surface mine water settling ponds, and effluent discharge); abandonment and restoration requirements; a
Water Effects Monitoring (WEM) Program; spill contingency plans; the security deposit; and generd
reporting requirements. In particular, the water licence requires
that:

! BHP submit to the Water Board for gpprova an abandonment and restoration plan that
addresses a range of features of the mine site including open pits, waste rock storage aress,
sediment ponds, mine tailings, and sewage aress,
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a security deposit be provided by BHP and maintained until such time asit isrefunded by the
Minigter of DIAND and the security be available to be used by DIAND in the event that BHP
failsto meet the obligations of the water licence;

BHP undertake aWEM Program that identifies short-term and long-term cumulative changes
in the water environment resulting from the project and provides a means of ng the
accuracy of BHP's impact predictions and the effects of mitigation measures taken by the

company;

BHP undertake water quality studies related to effluent trestment, reclamation of tallings
durries, and toxicity of kimberlite in the aguatic environment;

BHP undertake aground water study to monitor theimpact of the project on ground water as
development proceeds;

BHP respond to any unauthorized discharge of waste water by following the appropriate
contingency plan, which includes reporting the incident immediatdly to the 24-hour spill
reporting line and submitting detailed reports to DIAND;

BHP filean annua report on the quantities of water used that includes summaries of dewatering
activities, congruction activitiesinvolving water, waste management plansand theresults of the
WEM Program;

BHP include in its annud report any revisions to the gpproved contingency plan, a list
of unauthorized discharges and summaries of follow-up action, an outline of spill training and
communications exercises carried out in relation to water, asummary of any abandonment and
restoration work undertaken during the year, an outline of work anticipated for the next year,
an updated estimate of current mine restoration liability, and any other information on water
use or waste disposal requested by the Water Board; and

BHP submit any modificationsto any water supply and disposa plansto the Water Board for
approva in order to ensurethat such changes are cons stent with theterms of the overd| water
licence.

The term of the licence runs from January 1, 1997 to December 31, 2004 (8 years).

The Board's reasons for decision for the water licence were issued on February 5, 1997 and
dedlt primarily with the issue of compensationto Aborigina groups. The Board concluded that any losses
suffered by these groups as a result of the issuance of the water licence were not of the type that would
entitle these groupsto compensation under theNorthwest Territories Waters Act. In particular, the Board
rgjected claims for in-kind compensation and for compensation based on what the Board viewed as
insufficent evidence of specific adverse effects on instream users. The Board aso concluded that it lacked
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the jurisdiction to provide the support requested by one Aborigina group for the establishment of "an
acceptable compensation process.”

3.8 TheAuthorization under theFisheries Act

BHP required an authorization from the Department of Fisheries and Oceans (DFO) under section
35(2) of theFisheriesAct becausethe proposed mining operationswould result in the permanent ateration
and destruction of fishhabitat. The processfor obtaining this authorization involved discussonswith DFO
regarding the application of the department's 'no net loss' policy for fish habitat to the circumstances of
BHP's project.

DFO's preference is for project proponents to meet the no net loss requirement by creating or
enhancing fishhabitat in theimmediate vicinity of the project. Some cregtion of stream habitat was possible
through the adaptation of BHP's water management plan for the project. The creation of new lake habitat
was judged not to be feasible, however, in part because of the engineering and ecological problems with
edablishing new lakesin the arctic environment.

Sincethe no net loss requirement could not be satisfied through of f-setting habitat creation, DFO and
BHP entered discussions regarding cash compensation for habitat loss. DFO's policy in this respect was
gpparently not entirely clear to BHP. The principal issuesto be resolved concerned the appropriate basis
for cdculaing compensation and the use to which the compensation fund was to be put. Despite difficulties
inthe negotiations, acompensation agreement was eventualy reached between BHP and DFO. It appears
from DFO testimony at the Water Board hearing that the compensation amount agreed to was the
estimated cost of creating an amount of |ake habitat equivalent to that destroyed by the project, cal culated
on the basis of surface areaand volume of water. This amount was to be paid into a compensation fund,
the purpose of which was to support fish habitat enhancement projects in the Northwest Territories. In
particular, DFO officids stated that the enhancement of fisheries used by Aborigina people will be a
priority. DFO'sintention isto seek input from Aborigina groupsin identifying projectsto befinanced inthis
way. Some congderation is being given to administering this fund through, or in conjunction with, the
Independent Environmental Monitoring Agency established under the Environmenta Agreement.

The sgning of theFisheries Act authorization by DFO wasannounced on January 7, 1997 dong with
the other regulatory approvalsfor the project. As per the terms of the Fisheries Act authorization, thefish
habitat compensation fund was established a that time. The arrangements governing the disbursement of
money from this fund remained to be findized.

3.9 ThelLand Leases
Thefind approvad of the BHP project included theissuance of six land leases. These leases dlow for

openpit development and camp facilities, taillings disposa, and the devel opment of an airdtrip a the project
dte They have aterm of thirty years. Severd provisonsin these leases are particularly noteworthy.
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The detailed environmenta conditionsthat apply to theleased land are contained in the Environmenta
Agreement and that agreement is explicitly referred to in the leases. In particular, each lease contains a
clause gtating that:

abreach of the Environmentd Agreement, adversely affecting the lands granted hereunder, or
resulting in an adverse impact to the adjacent lands as aresult of the use of the lands granted,
hereunder, shdl be deemed to be a breach of the lease.

In the event of abreach of alease by BHP, the Minister of DIAND may use the security deposited under
the Environmental Agreement in order to remedy the breach. A significant breach of the Environmenta
Agreement can result in termination of the leases. In addition, each lease specifies tha the Minister may
suspend operations if BHP is conducting operations that are, in the opinion of the Minigter, causing
irreparable damage to the environment that is not inherent to an open pit mining project.

The leases permit the Minister of DIAND to grant rights of accessto the leased |and to persons other
than the lessee. They dso specify that any dispute arising out of the leases shdl be resolved using the
dispute resolution mechanisms established in the Environmentad Agreement. The find provison of note
dates that the Minister will not consent to an assgnment or sublease unlessal of the other land leases, the
Environmenta Agreement and the water licence are sublet or assigned to the same party.

3.10 FutureRegulatory Requirements

BHP received the necessary regulatory approvals for the project to become fully operationa
on January 7, 1997. Additiona regulatory processes will apply, however, over the expected life of the
project. Two types of processes can beidentified at thistime. First, BHP will be obliged to renew existing
regulatory approval sthat expire prior to the completion of itsmining operations. Second, changesin project
design and the scope of operations may require further project review and new regulatory approvals.

3.10.1 Renewal of the Water Licence

The water licence for the BHP project has aterm of eight years. BHP will therefore be obliged to
submit anew application for awater licence within that period of timeif it wishes to continue

operations beyond eight years. This application may be for arenewd of dl or part of the existing licence
and it may aso seek amodification of thelicence to accommodate new operations. Therenewa of BHP's
fixed term water licence may well be affected by the evolving land dlaims Situation and rdated indtitutiond
and regulatory changes. For example, passage of the Mackenzie Valley Resource Management Act
(MVRMA) asit is now drafted would result in a combined land and water board having jurisdiction over
the project, and specificaly over the water licence and any gpplication for its renewd.

It isdifficult to predict what effect, if any, such achange might have on BHP's gpplication to renew
or amend its water licence. It is true that aland and water board under the MVRMA would largely be
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applying the same provisons of the Northwest Territories Waters Act as the existing Water Board.
However, the composition of the new board will be quite different, with provision made for representation
of Aborigina groups. The nature of this representation will depend to some degree on whether the
governing board is the region-wide board or aregiond board set up pursuant to the conclusion of aland
dams agreement (as dready exigsfor both the Gwichin and Sahtu settlement areas, but which is not yet
in place for the area where the BHP mine is located). Especidly in the latter case, one may expect a
particular focus on Aboriginal concerns at the time of arenewa of the licence.

Another issue that may arise in the event of an gpplication for renewa of the water licence is
the possihility of compensation to an Aborigind group for damage as the result of an dteration to water
quantity, quality or flow. Under theMVRMA, thisisaposshility in both the Gwich'in and Sahtu settlement
areas. Presumably, however, a smilar provison would be a likely outcome of future land claims
settlements. On the face of it, then, BHP could find itsdlf in the position of incurring new compensation
respongibilities at the time of licence renewal.

BHP's obligation to renew its water licenceif it continues operations beyond eight years could have
sgnificant implicationsfor the project and must therefore be viewed asan integrd part of theregulatory and
benefits package. In fact, the term of BHP's licence was addressed by a number of participants in the
Water Board hearings. Aborigina and environmenta groupsargued for ardatively short term (fiveto seven
years) on the grounds that the renewa processis a means of verifying the effectiveness of environmenta
protection measures and ensuring that the company is performing its obligations. BHP argued that alonger
licence term (eleven years) would be more appropriate given the need for sufficient time to compare
predicted versus actud effects of the project. The water licence renewad processisthereforeadirect and
fully anticipated extension of an important component of the BHP process. At a minimum, the renewa
process will provide another opportunity for interested parties to scrutinize the project. It may aso result
in the modification of certain regulatory provisions governing the design and operation of BHPs mine,

3.10.2 Alterationsto Mining Plansand Project Expansion

A second type of future regulatory requirement may be triggered by changes in the design of
the project. The possibility of minor, and perhaps mgor, changesin BHPsoperationa plansisby no means
hypotheticd. For example, BHP announced in early 1997 that it plans to subgtitute one mining location
gpecified in the origing gpplication and EIS for another. This change in plans follows new and promising
test results from the second location and will require construction of an additiona road and associated
infrastructure.

It isto be expected that a mining operation such as BHP'sdiamond minewill evolve over the course
of itslife, and BHP has sgndled its intention to continue evauating potentid diamond deposits within its
dams block. Thereis no doubt that ssgnificant changes in project design will require a new or amended
water licence and new land leases. What ishot so clear, however, iswhether changesin project design and
the eventud expanson of BHP's operations within its cdlams block will be handled entirely through the
regulatory process or whether these changes might, at some point, congtitute anew project and therefore
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trigger EA requirements. These requirements would involve at least an initial screening of the project and
could lead to amore extensive review. If BHP's eventud operations turn out to be sgnificantly different
fromthose described in the EIS, the question of whether anew EA isrequired may have to be answered.
This question could proveto bean important |oose end, |eft hanging by the BHP processand the regulatory
and benefits package that it produced.

3.11 Ongoing Research and Monitoring Activities

The provisons made for ongoing monitoring and research activities are an important feature of the
BHP process. As noted above, the Independent Environmental Monitoring Agency is established under
the Environmenta Agreement and monitoring requirements are contained in the water licence. The Socio-
Economic Agreement aso contains provisionsfor monitoring the socia and economic consegquences of the
project.

A reaed research initiative is the West Kitikmeot/Save Study (WKSS). Although this
regiond environmenta study isnot directly linked to the BHP project, it wasinitiated concurrently with the
decision to refer BHP's gpplication to an EA pand review and it clearly reflects a concern that BHP's
diamond mine may be the first of a series of projects in the region. The EA pand acknowledged the
importance of the WKSS, notably in light of deficiencies in basdine information on caribou and grizzly
bears, and recommended that the study program be designed to provide the information necessary for
regiond decison making, including cumuletive effects assessment of future development intheregion. The
dudy is ajoint initiative of government, industry, Aborigina groups and environmenta groups. Its god is
to collect and make available information on the West Kitikmeot/Save area in order to assst informed
decision making by the partners in the study and to facilitate sustainable development. The WKSS will
draw on both traditional and scientific knowledge and its scope includes both the natural and the socio-
economic environment of the study region.

The fird research projects gpproved by the management board of the WK SS were announced in
May, 1996. The WKSS aso released the first version of its Research Strategy and Project Proposal
Guiddines a that time. Research findings from the WK SS were not available in time to be incorporated
into the BHP process. This study may, nonetheless, contribute information to the project review and
regulatory processesfor future projectsintheregion. Itsfindingsmay aso berelevant to BHPs gpplications
for licence renewas and for the approvals required to expand the company's mining operations.

3.12 TheProtected Areas Strategy

The establishment of protected areaswasamajor concern of certain environmenta groupsthroughout
the BHP process. The implications of the project for protected areas was one issue raised in the EIS
guiddines and addressed by the Northern Environmental Codlitioninthe EA hearings. The World Wildlife
Fund (WWF), in particular, argued that project gpprova should be contingent on government establishing
a protected areas strategy for the region. The EA pand report reviewed these arguments and concluded
that project gpprova would not compromise the development of protected areasintheregion. It agreed,



35

however, that a protected areas strategy should be developed. The WWF's response to the EA panel
report pushed this issue onto the BHP agenda in the summer and fal of 1996.

3.121 WWEF Law Suit

On duly 3, 1996, the WWF announced itsintention to seek judicia review of the EA pand's report
on the grounds of procedura unfairness and afailure to address adequately the issue of protected aress.
In letters to the Prime Minister and to BHP, WWF signdled dearly that its objective in launching the law
suit was to obtain a commitment to protected areas designation, not to stop the project. Nonetheless, the
|etter to BHP Stated that litigation regarding the panel report could end up in the Supreme Court of Canada
and that the result might be to delay project approval. Regardless of thelegd merits of WWF's gpplication
forjudicid review, therisk of protracted litigation wasviewed with concern by BHP and prompted adirect
response by government.

3.12.2 TheProtected Areas Palicy Initiative

The government's public response to the WWF's law suit was a promise in the Minister's
announcement of Augugt 8 to put in place a protected areas strategy in the Northwest Territories by the
end of 1998. Following this announcement, WWF suspended its legal action pending clarification of the
government'scommitment to protected areas. Discussionson protected areaswere carried on concurrently
with the other negotiations during the 60-day period following the Minister's announcement and it was
generdly recognized that some progressin this area was effectively a precondition to project gpproval.

The GNWT took thelead on thisissue and aninitia discussion document was circulated in October.
Discussions among government officials, Aborigina representatives and environmenta groups to develop
a framework for the protected areas strategy yielded some progress during the 60-day period and the
Minigter's announcement of November 1 stated that priority would be placed on identifying Stes in the
West Kitikmeot/Save Study Areaand that therewas™"aclear commitment fromal partiesto continuework
to address this initiative and implement the Strategy oncefinaized". A find agreement wasreached inmid-
January. The key to this agreement was a commitment by the federal government and the GNWT to
produce a protected areas strategy by the end of 1998 and to provide interim protection for high-priority
gtes. In addition, the federal government agreed that impacts on protected areas should be taken into
consderationin the EA processfor future industrial projects. This agreement resulted in an announcement
on January 13 by the WWF that it was withdrawing its gpplication for judicid review of the EA pand

report.

Although the commitment by governments to develop a protected areas drategy is not, Strictly
gpeeking, part of the regulatory and benefits package relaing to the BHP diamond mine, securing
this commitment removed a potential obstacle to the project proceeding. The experience in thisregard is
relevant to the future gpplication of the BHP mode in that it shows how broad policy issues can beinjected
into a project-specific process by a determined intervenor.
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3.13 Summary of the Regulatory and Benefits Package

The preceding sections describe the principd regulatory instruments and agreements that together
represent the end products of the BHP process. The key eements of what is referred to in this report as
the BHP regulatory and benefits package are:

! an Environmental Agreement between the federa government, GNWT and BHP and an
Implementation Protocol that is signed by the above-mentioned parties and the
Aborigind groups that participated in the BHP process,

! a Socio-Economic Agreement signed by the GNWT and BHP,

| IBASs between BHP and each Aborigina group (two of these have yet to be Ssgned asof May
30, 1997);

! awater licence issued by the Northwest Territories Water Board;

! an authorization to destroy fish habitat issued by DFO, accompanied by a fish habitat
compensation agreement between DFO and BHP, and

! land leases issued by DIAND to BHP.
3.14 Principal Themes of the BHP Experience

The BHP processwas, of course, more than smply the sum of itsindividual components. Attention
to the broader themes that emerged in the course of the project review, regulatory and negotiated stages
is essentid to a full understanding of what happened, why events unfolded as they did, and what
implications the BHP experience has for future development in the North. This section briefly highlights
severd of the principa themes of the BHP process.

3.14.1 Political Relationships and Ingtitutional Arrangementsin Transtion

One cannot understand the BHP experience without recognizing that it occurred in the context of a
fluid and, in many respects, turbulent ingtitutiona and policy environment. The location of BHP's diamond
property in an area of unsettled and overlgpping land claims was a key factor contributing to uncertainty
and unpredictability throughout the process. The fact that the project was passing through thereview and
regulatory process a the same time as Aborigina groups in the region were engaged, to varying degrees
and in various ways, in land clams negotiations was an important determinant of theissuesthat arose and
the parties positions. BHP, quite understandably, felt strongly that its project should be evauated on its
own meritsand treated separately from theland claims process. Equaly understandably, Aborigina groups
were very concerned about the implications for land claims negotiations of extensve minera staking and
a number of concrete development proposals in areas where their clams had yet to be resolved. In
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particular, the government's policy of withdrawing land in an "advanced stage of exploration” from theland
selection process under the claims meant that Aborigina groups were confronted with the possibility of
having the mogt vauable minera properties within their traditiona territories removed from the claims
process. Added to this direct impact of development on land claims, Aborigind groups saw in the project
review and regulatory processes an opportunity to gpply politica pressure and statein apublic forum their
concerns relding to land claims. Although government might have been able to provide more assstance
to thecompany or grester certainty to Aborigina groupsregarding their claims processes, the project could
not have been completely insulated from the land claims context.

Changing lega regimes and inditutiona relationships affected the project in other ways as
wedll. Expectations regarding Aborigind involvement may have reflected impending ingtitutional changes
in the Western Arctic, notably the Mackenzie Valley Resource Management Act, and precedents
established by settled claims such as the Nunavut Agreement. Undercurrents of devolution and down-
Szing may aso have had an impact on the role and capacity of government. The EA process reflected
another set of lega and policy changes, as it was governed by the EARP Guidelines Order but was,
according to the Miniger of the Environment, to be conducted "in the spirit" of the Canadian
Environmental Assessment Act.

The BHP process was therefore designed and implemented in a Situation of considerable legd,
inditutiona and politica flux. This context explains in large measure the chdlenges and frudrations
encountered by the parties throughout that process.

3.14.2 Problemsof Public Confidence in Traditional Regulatory M echanisms and
Decision-M aking Processes

A second important contextud theme is a lack of confidence among some non-governmenta
participants in traditional approaches to regulation and decison making. The experience of
Aborigind people with mining in the North appears not to have been a positive one and they had
little confidence that government would protect their land or way of life. Added to this was frustration,
dluded to above, with the pace and content of land claims negotiations. Environmental groups aso
questioned government'scommitment to rigorous environmenta regulation given the history of somemining
and other projectsin the North. These concernswere recognized and acknowledged to bevalid by at least
some government officids. In severd interviews, government officias stated thet in their view the record
of development in the North justified some scepticism regarding the willingness or ability of government to
take the measures required to protect adequately the environment and Aborigina interests. Others pointed
out that government officias had done their best in these areas given the regulatory instruments and
resources at their disposal.

Thegeneralized lack of confidencewasa sofocused on particular processesand ingtitutions. Although
there was little recent experience with the EA process in the North, the BHP pand's report was a
disgppointment to some participants. The effectivenessof theWater Board asaregulatory tribuna wasalso
guestioned, at least in some quarters, and there gppeared to be little confidence in use of land leases as
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ingruments of regulation. From the perspective of Aborigina and environmenta groups, there was neither
recent experience with successful regulation of large-scale projects nor a fully developed statutory and
regul atory regimeto inspire confidence a the outset of the BHP process. Down-szing in government raised
further questions about regulatory capacity.

Fndly, confidence in government as a regulator was undermined by the perception among
some groups that both federal and territorial governments had taken afirm pro-development perspective
from the outset and saw their roles throughout the BHP process as being project promoters as much as
project regulators. This concern was borne out to some extent in interviews with participants both within
and outside of government. Thereis clearly aperception ) shared by some government officids) that the
rigour of government's technica review and public scrutiny of the BHP project was in certain respects
compromised as a result of explicit or implicit policy directives that the project was in the public interest
and government should not be putting obstacles in the way of gpproval.

Important elements of the BHP process reflect this lack of confidence in both regulators and
the regulatory regime. As noted above, a principa rationde for the Environmental Agreement was to
address concerns and entrench obligations that did not have an obvious place in the formal regulatory
framework. The importance atached by Aborigina groups to the Independent Environmental Monitoring
Agency dso reflects the lack of confidence that government would provide adequate monitoring without
thelr involvement and oversight. Had there been greater confidence in government among Aborigind and
other participants in the BHP process, the end result might have looked quite different.

3.14.3 Redefining the Role of Gover nment

A third important theme of the BHP experience relaes to the complex and multifaceted role
of government in relation to this project. Government could be seen to be acting in the following capacities:

! project promoter and facilitator;

! sgnificant beneficiary of a large revenue stream if the project proceeded and lived up
to expectations,

! provider of infrastructure and public goods in the North, faced with significant financia
congtraints and an opportunity through this project to share funding and other respongibilities
in this area with the company;

| provider of technica expertise and scrutiny regarding the project

| initsown right (as decison-maker and intervenor in EA and regulatory processes);
and

! in the case of the Water Board, as a technical support group for an independent
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quas-judicid regulatory tribund;

! project regulator, respongble for protecting the public interest in relation to environmentd,
socio-economic and other impacts;

! land owner and manager;

! public indtitution responsible for promoting theinterests of Aborigina people and ensuring that
they received benefits from the project;

| fiduciary to Aborigind peoples, and

! negotiator with Aborigind peoplein ongoing and contentious land claims and saf-government
Processes.

While government isnot amonalithic indtitution and it isinevitable that it will ded with aproject such asthe
BHP diamond minein avariety of capacities, the complexity of itsrolesand potentidly conflicting interests
inthiscaseisgtriking. Asnoted in the previous section, these potentidly conflictinginterestsfuelled concern
among some participantsthat government's position asapromoter and significant beneficiary of the project
was colouring its role as regulator.

It is therefore significant that a mgor theme of the BHP process is a redefinition of the role of
government in certain areas. This redefinition can be characterized as awithdrawa from certain functions
and atransfer of responsibility to other participantsin the process. Oneistempted to refer to what occurred
as a"privatization” of certain government functions, athough thisterm is not entirdly accurate to the extent
that Aborigina groups involvement in the BHP process reflects a quasi-governmentd status.

There are four principa examples of a redefined government role within the BHP process. Thefirgt
concerns scrutiny of the gpplication. Under a conventiona model, government would have primary
respongibility for assessing the project gpplication, noting deficienciesand ensuring that al areas of concern
are fully addressed before the project proceeds to regulatory approval. Even where regulatory agencies
exercise am'slength authority, they may bein practice heavily reiant on government for technica scrutiny.
Inthe case of BHP's application for awater licence, however, some participants are of the opinion that the
most rigorous scrutiny of the gpplication was supplied by theinterventions of the Dogribsand their technica
and legd advisors. The view of certain governmenta and non-governmenta participantsin the processis
that the Dogrib intervention at the Water Board wasresponsiblefor, asone person put it, "turning thetide'
in terms of the detailed technica scrutiny of BHP's gpplication. The implication is that intervenors and
independent experts, not government, may be the most effective sources of scrutiny of project gpplications
under certain circumstances.

The second example of aredefined government role concerned the negotiation of the Environmenta
Agreement. Instead of government establishing regulatory termsand conditionson itsown or in confidential
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discussons with the proponent, its role here was to initiate, facilitate and participate as a party in a
negotiated process where non-governmenta groups played a significant role. While government certainly

did not drop out of the picture in the course of these negotiations, there is no doubt that the fina product

was sgnificantly influenced by the direct involvement of Aborigind groups and their legd and technica

advisors. This gpproach to setting regulatory terms and conditions for amagor project isa significant and

some would say remarkable departure from the traditiona regulatory mode!.

The third area where government's traditiona role was sgnificantly redefined by the BHP process
concerns ongoing project monitoring. Although the Independent Environmental Monitoring Agency was
established through the Environmental Agreement, it warrantsindividua attention because of itsimplications
for government following project gpproval. The striking feature of this agency is that it will act as an
independent body to oversee the monitoring and project management activities of both the company and
government. Government is no longer solely responsible for ensuring effective monitoring during thelife of
the mine. Instead, a project-specific accountability mechanism, quite separate from the norma channdls of
politica and legd accountability, has been established to reflect directly the concerns of Aborigina groups.
In addition, BHP bears primary responsihility for funding this agency over the life of the project. This
component of project-specific monitoring isthusfunded on a™user pay" modd, rather than being provided
as apublic good by government.

Findly, government's tradiitiond role is redefined or supplemented in two respectsthrough the use of
IBAS. Firgt, thismechanism permits Aborigina groupsto secure socio-economic benefitsdirectly from the
project proponent, rather than relying on government to meet their needs in this area and funnd the
necessary resources to them. This type of direct involvement by Aborigina groups in securing socio-
economic benefits through IBAs was not new, since IBAs had been negotiated for a number of earlier
projects and were widely recognized as accepted practice for large-scae resource development in the
North even before the BHP process. Nonetheless, the BHP processwill further entrench IBAsasadirect
means for Aborigina groups to secure socio-economic benefits from development. Second, IBAs appear
to be serving a direct redigtributive function in parale to royaty and taxation regimes operated by
government. Through the BHP IBAS, a certain portion of the revenue from the project is extracted from
the company and alocated to non-governmenta (or quasi-governmental) organizationsby meansof private
contracts.

The redefinition of government'sroleillustrated by thesefour facets of the BHP process hasimportant
implications that will be discussed in some detail later in this report. Perhaps the key generd point,
however, is that the changes in government's role have direct consequences for the roles of other
participants and for the conditions necessary for effective project review and regulation. The conscious
withdrawal by government in certain areas raises important questions about the nature of itsresdud role
and the respongibilities that are explicitly or implicitly shifted to others. If the BHP modédl is to work
properly, atention to the roles and requirements of other playersisat least asimportant as recognition that
government is acting in anew way.
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3.14.4 Innovation in Process and Regulatory I nstruments

A fourth theme of the BHP process is the importance of innovation. There was no precedent for the
conditiond approva and 60-day time frame imposed by the Minister's announcement of August 8 nor was
there a pre-determined process for the complex and interrelated negotiations that followed. Parties aso
lacked a template for the find regulatory and benefits package that emerged at the end of that process.
Although an environmental agreement had been used in the case of the Norma Wélls pipdline, the BHP
approach went well beyond that modd in terms of substance, process and profile. The idea of an
independent monitoring agency was aso not entirely nove, but the form adopted in the BHP case was
unique in important respects. The Socio-Economic Agreement aso represented a significant innovation.

Government, BHP and the ather participantswereal obliged to beflexible and innovative throughout
the process and the final regulatory and benefits package is a teslament to the contributions of al parties
in this respect. The theme of innovation is thus centra to understanding and evauating the BHP process.
Thisthemed so raisesimportant issues regarding theimplications of that process. What were the underlying
factorsthat produced theseinnovative approaches? Weretheinnovationslinked to particular circumstances
and theinvolvement of key individuals, or do they have moregenera applicability? Can the positive agpects
of the BHP process be replicated for future projects without requiring partiesto re-invent the whed ? How
canthe desirableba ance between innovation and certainty beachieved for other projects? These questions
will be returned to in the andysis of the BHP process that follows.

3.14.5 The Challenge of Process Coordination

The need to coordinate different components of the project review and regulatory processis afifth
theme that emergesfrom the BHP experience. The relationships between the EA and regul atory stagesand
among certain regulatory processes gppeared to be unclear to many participantsin the BHP process. For
example, the relaionship among the Water Board's process, the negotiation of regulatory requirements
through the Environmental Agreement and the discrete DFO process dedling with fish habitat was amatter
of concernraised by the Water Board Chair during the public hearings. Where issues such as monitoring
requirements, security deposits and reclamation plans are dedlt with in separate processes, thereis clearly
aneed for some coordination.

Inthe BHP process, coordination among the various components appeared to be somewhat ad hoc.
In part, it was achieved because many of the same parties were involved in each component. Parties dso
recognized a certain precedence of processes, leaving the Environmental Agreement open until the water
licence had been findized so that provisonsin the former could be more closely tailored to requirements
in the latter if necessary. It appears likely, however, that given alonger time frame and more careful
planning, the various components of the BHP process could have been better coordinated. Achieving this
objective will be achalengeif the BHP modd is gpplied in the future.



42

3.14.6 Achieving Consensusthrough Inclusive Processes

The sxth and find theme from the BHP process is the role of inclusive and participatory processes
in the design and implementation of the find regulatory and benefits package. Whether as intervenorsin
hearings or participants in negotiations, Aborigind groups and others were directly involved with
government and with BHP in key elements of the process. The EA hearings provided a public forum for
the company to present its project and for a broad range of interested parties to express their support or
concerns. In the negotiated process leading to the Environmental Agreement, Aborigind groups were at
the table with BHP and government, presenting their interests directly and participating in setting termsand
conditions. The IBA negotiations between BHP and Aboriginal groups can dso be characterized as
participatory and inclusive processes, athough government was not a party to these negotiations. In
addition, the Water Board provided important opportunities for involvement in the regulatory process.
Aborigind groups and other intervenors were effective participants in the hearings and contributed
sgnificantly to the find product through discussionsin the TAC and comments on the draft water licence.
Fndly, through the Independent Environmental Monitoring Agency themodd of participatory andinclusive
processes is extended beyond the project review and regulatory stages into compliance and effects
monitoring and project management.

Two pointswarrant particular emphasis. Firg, theinvolvement of interested partieswent sgnificantly
beyond the traditional model of consultation. Second, participatory processes resulted in agreementsthat
condtituted integral components of thefind regul atory and benefits package. Thislevd of involvement goes
along way to explaining the substantive results of the BHP process and aso contributed significantly to the
consensus among most participantsthat thefinal resultswere stisfactory. It lso hasimportant implications
for the gpplication of the BHP modd to future projects. Theseissuesare discussed below in greater detail.

4  Evaluation of the BHP Process

This chapter sets out ten generd evduative criteria and then gpplies them to yied an overdl
assessment of the BHP process. A few comments on thelegal and practica importance of the BHP model
as a precedent are then presented.

4.1 EvaluativeCriteria
The evauation of the BHP process that follows is based on the following generd criteria:

! Effectiveness ) Was the process effective in achieving the purposes for which it was
designed? Wasthe process effective in addressing theissuesraised by the BHP project? Was
the process effective in meeting the expectations of the participants?

! Efficiency ) Did the process operate in an efficient manner in terms of time and
resources expended and results produced? Were participants satisfied with the efficiency of
the process? Was there evidence of unnecessary overlap and duplication between agencies
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! Predictability ) Were participants ableto predict in advance the processto befollowed?To
what extent were elements of the process unanticipated by participants and what were the
implications of these new deve opments?

| Certainty ) Werethe objectives and proceduresfor various components of the BHP process
well established? Were the rights and obligations of the parties clearly defined? Was the
alocation of roles and responghilities clear and wasit well understood by the participants?

! Fairness) Wasthe process perceived to befair by the participants and did it meet criteria of
procedura fairness as understood in adminidrative law and practice? Were any measures
taken to address any perceived or potentid unfairnessin areas such as accessto information,
availability of financid and other resources to participate effectively, timing of various Sages
of the process, etc.?

! Trangparency ) Wereproject review and decis on-making processestransparent inthesense
of having established and clear objectives and procedures? Did participants understand the
review and decison-making processes? Were the outcomes of these processes clearly
explained and were these explanations intelligible to the participants and other interested

parties?

| Inclusiveness of interests ) Did dl interested groups and individuas have access to the
process? Were dl interests and points of view given meaningful input and accorded respect
in the process?

| Inclusiveness of issues) Were dl rdevant issuesidentified and consdered in the process?

! Cross-cultural sensitivity ) Was the process designed and implemented in a manner
that accommodated and respected culturd differences among participants?

! Promotion of consensus and dispute resolution ) Did the process promote consensus
decision making and facilitate the resolution of disputes among participants?

Interviews with participantsin the BHP process reveded, not surprisingly, arange of different views
on the relative importance of criteria and on how certain criteria should be interpreted. In addition, there
are widdy divergent views on the strengths and weaknesses of certain aspects of the BHP process. The
discussion that follows is explicit in identifying, and distinguishing between, perceptions of that process
reported by participants in it and conclusions reached by the study's authors. It is inevitably sdective,
focusing on issues that the authors judge to be of greatest importance on the basis of their interviews with
participants and their review of relevant documentation. This evaluation of the BHP process does not
attempt to canvass the full spectrum of comments and perspectives on every aspect of that process.
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4.2 Overall Assessment of the BHP Process

The appropriate starting point for evaluating the BHP experience as a whole is perhaps a theme
repeated by a number of participants. "You can't argue with success'. There seems little doubt that, in
retrospect, most participants are generally satisfied with the end result, if not necessarily with al aspects
of the process relied upon to get there. In fact, given the highly politicized nature of the project and the
degree of controversy that it generated, the extent of consensusregarding thefinal outcomeisremarkable.
One participant noted that a measure of success isthe fact that the project is proceeding without anyone
attempting to block the access road and, it should be noted, without ether ongoing legd actions or any
evidence of organized politica opposition.

That so many diverseinterests and points of view were brought together a the end around apackage
of regulatory requirementsand benefitsprovisonsisadirect reflection of thededication, flexibility, ingenuity
and hard work of the participants from government, independent review and regulatory bodies, BHP,
Aborigind groups, and public interest groups. The fina result was achieved through compromises on dl
sdes and a willingness to bargain in good faith on matters of considerable complexity within a very
compressed time frame. It may aso reflect the fact that this extraordinary project is both relatively benign
in environmenta terms and relatively lucrative in financid terms, thereby providing consderable room to
manoeuvre in satisfying a broad range of interests and concerns.

In many interviews regarding this project, however, the ™Y ou can't argue with success' theme was
followed by a"buit ...". Participants expressed abroad range of concernsabout the processthat, inthe end,
produced the BHP regulatory and benefits package and the green light for the project. A number of these
concerns will be explored in more detail below in the chapter of this report focusing on the BHP modd's
applicability to future projects. In that context, means of addressing them will adso be discussed. The
objectivein this chapter isto provide an overview of how participants, and this study's authors, evauate
the BHP process as awhole. This overview is organized around the evaluative criteria set out above.

421 Effectiveness

Effectiveness can be assessed in terms of expectations and end results. As noted above, most
participants in the BHP process believe that it was effective in achieving an acceptable end product.
Furthermore, a number of government officids and representatives from Aborigina and environmental
groups stated that the final regulatory and benefits package was better than they had expected when the
processwas under way. From BHP's perspective, the processwas more effective than the company would
have liked in extracting financid and other concessons and in imposing regulatory and monitoring
requirements. Nonetheless, the package gppears to be something that the company can live with, and the
find result) project approval ) is clearly the bottom line requirement for BHP. Furthermore, the fact that
the process resulted in a messure of consensus in support of the project is likely to yidd significant, if
difficult to measure, benefits to BHP throughout the life of the project. One participant on the Aborigind
Sde noted that the fact that there was intense pressure to settle issues and get the regulatory and other
provisons done properly may in fact have "saved the bacon™ of BHP in the long run by avoiding conflict
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that might have been channdled through political and other non-regulatory means.

Assessments of individua components of the BHP process are more varied. The effectiveness of the
environmenta assessment has been criticized by some, but by no meansdl, of the participants. Thisissue
will bereturned to in more detail below. Aborigina and environmentd intervenors and, it should be noted,
government officids generaly view the Water Board process as highly ) and perhaps somewhat
unexpectedly ) effectivein developing acomprehensive and detalled water licence. Virtudly dl participants
agree that the imposition of the 60-day time limit following the Minister's announcement of August 8 was
effective in focusng negotiations and securing agreements on the Environmental Agreement, the Socio-
Economic Agreement, the Protected Areas Strategy and two of theimpact and benefitsagreements(IBAS).
For those Aborigina groups whose IBAs were not completed, the resulting loss of bargaining power may
lead them to question the effectiveness of the Minister's approach in securing thelr interedts.

The BHP process thus rates well in terms of the effectiveness criterion. The project received
gpprova, the company's main objective, and a package of regulatory and benefits provisons was
assembled that was accepted by most of the other principal participants. The process thus succeeded in
producing generdly satisfactory end results, dthough it was perhaps not uniformly effective in meeting the

expectations of dl participants.
4.2.2 Efficiency

Measuring the efficiency of the process is more difficult than evauating its effectiveness. Certainly
BHP fdt that the process was long and codtly. In particular, BHP was frustrated with the dow and
somewhat sporadic pace of its negotiations with Aborigina groups and fdt that its consderable effortsin
this area yielded few results over a long period of time. Aborigina groups, it should be noted, dso
expressed frudtration with what they perceived to be alack of commitment on the part of the company to
negotiate serioudy in the early stages. It gppearsthat the efficiency of these negotiations was hampered by
the divergence between the parties positions, their differing expectations of what wasto be achieved, and
the absence of afirm time frame for reaching agreement. Thereis generd agreement on both Sdesthat the
negotiations that occurred within the 60-day time frame were more focused and efficient.

There was generd frudration with the ad hoc and rushed nature of the multiple negotiations
that occurred after the Minister's August 8 announcement. Inefficiency in this process was probably
inevitable given the absence of a clear template or fully developed plan for achieving the find objectives.
For example, there was a measure of uncertainty throughout some of this period about which set of
negotiations was the gppropriate forum for resolving certain issues. There is little point in atempting to
dlocate blame for any inefficiencies & this tage and, in fact, it appearsthat al partiesdid their best under
very difficult circumstances. Nonetheless, careful planning and the availability of atemplate for agreements
would undoubtedly contribute to amore efficient negotiation process should the BHP modd be gppliedin
the future.

Instances of efficiency gains achieved through the BHP process can dso beidentified. For example,



46

licence. There aso appears to be some measure of agreement that the involvement of Peter Nixon asthe
Minigter's emissary was an efficient way of securing ministerid involvement in the negotiated processes.
Some efficiency losses may dso have resulted, however, in that Nixon's involvement required additiond
effort to ensure a coordinated and consistent government gpproach in arapidly changing environment.

Ovedl, the efficiency of the BHP process was clearly hampered by differing expectations among
some of the parties to negotiations, &t least at the outset, and by the fact that much of what occurred was
innovetive and not fully planned. High transactions costs can be expected when a processisimplemented
for thefirst time. With improved planning and predictability, subsequent implementation of the BHP moddl
should prove to be more efficient.

423 Predictability

Thereisnot asingle participant in the BHP processwho would rateit highly in terms of predictability.
This problem was mogt acute following the Minister's announcement of August 8. The conditiona approval
was, it appears, largdly unanticipated and a thetime of the announcement virtualy nobody had agood idea
of what therequirement of an environmental agresment or independent monitoring agency would entall. The
Miniger's intervention was something of a surprise to DIAND officids, resulting in some delay in
formulaing astrategy and getting the negotiated processes under way. The company, which was apparently
expecting an endorsement of theenvironmental assessment (EA) pand 'sreport and recommendations, was
aso surprised at the new agenda and additiona requirements that were imposed by the Minister's
announcement. Furthermore, the 60-day time frame imposed unexpected and, asit turned out, impossible
demands on the IBA negotiations that were not far advanced. The key components of the BHP package,
therefore, emerged in alargely unplanned and unexpected manner between August 8 and November 1.

From BHP's perspective, however, problems of predictability went back to the beginning of
the project. The company felt that government let it down on a number of occasions by providing what
turned out to be inaccurate or incomplete advice regarding generd context or gpecific requirements. One
example concerned the gppropriate Aborigina groupsthat should be contacted. The company wasadvised
at the outset that it should ded with the Dogribs, and did so a least as early as 1994. By the time the
process was over, however, three additional Aborigina groups were mgor participants and, in the case
of one, considerable uncertainty persisted for some time as to which organization was the legitimate point
of contact.

BHP dso viewed the reationship between the EA and subsequent regulatory processes as a
sgnificant source of unpredictability. For whatever reason, it appears that the company believed that the
project's progress through the regulatory stages would raise few problems in light of the level of scrutiny
received at the EA hearings and the panel’'s conclusion that the project was acceptable. Given this
assumption, the close scrutiny of the Water Board hearing caught the company by surprise, asit did some
government officias. Astiming concernsbecame more acutefor the company, the unexpected adjournment
of the Water Board hearings for a period of six weeks was also a matter of considerable concern.
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Hndly, it should be noted that the emergence of the protected areas issue caught most parties by
aurprise. The fact that the World Wildlife Fund (WWF) chose this forum to push for the devel opment of
aprotected areas strategy and found the leverageto force thisissue onto the agendaunderlinestheinherent
uncertainty associated with mgor projects and perhgps afailure of government officiasto survey fully the
policy context. It dso shows again that the risk of legd chalenge should not be underestimated in the
context of regulatory proceedings. More generdly, it demondtrates the difficulties that a project-review
process can encounter when key eements of the policy framework ) in this case land-use planning and a
Srategy for ng and dealing with cumulative effects) are not in place.

One element of the BHP processthat did display reasonable predictability in termsof timing wasthe
work of the EA pand. Most participantsin the process agree that the pandl adhered closdly toits schedule
and completed its work within the projected time frame and as expeditioudy as could reasonably be
expected. Infact, thereiscriticism from some quartersthat the pand wastoo rushed and applied timelimits
too rigidly. Nonetheless, the pandl did demondtrate its determination to completeits component of the EA
processin a predictable and timely fashion.

Indl, predictability was not a hdlmark of the BHP process. From industry's perspective, thisis a
serious deficiency given the costs associated with unexpected delay. Criticism of regulation from industry
generdly focuses at least as much on unpredictability as on the substantive requirements, and the BHP
experience may well be cited in industry circles as atextbook example of regulatory unpredictability. The
consequences of unpredictability were also felt by other participants, notably the government officias
responsible for adminigtering the regulatory processes and the Aborigina groups that found themselves
suddenly thrugt into multiple negotiations with short time lines. Significant improvement in this area is
essentid if the BHP modd isto have more generd applicability.

424 Certainty

Perhaps the largest source of uncertainty in the BHP process was the absence of settled land claims.
The company identifies this Stuation as the single most important source of difficulties throughout the
process. Thelocation of the project inan areawheretherights of Aborigina groups have not been resolved
and their claimsare overlapping produced uncertainty at anumber of critical juncturesinthe process. While
the settlement of land clams will not remove dl areas of uncertainty for a project such as BHP's diamond
mine, it would likely provide a clearer definition of certain rights and obligations of the proponent and
Aborigind parties. Thisissueis returned to below.

M ore specific problems of uncertainty were evident at anumber of stagesin the BHP process. These
issues related primarily to the objectives and procedures for various components of the process. They are
generdly part and parcel of the unpredictability discussed above and S0 can be highlighted briefly here.

To begin, there was consderable uncertainty regarding the purpose of the EA. This problem was
reflected both in the frustration experienced by some intervenors a the hearings and by a
number of criticiams levelled at the pand report. Uncertainty in this respect dso manifested itsdf in the
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interface between the EA and regulatory processes. These issues are discussed in greater detail below.

Asnoted above, there was a so cons derable uncertainty surrounding the company-Aborigind group
negotiations. At the outset, the company was uncertain which Aborigina groups it should ded with, and
as negotiations progressed there appears to have been little clarity on what should be agreed upon.
Uncertainty therefore surrounded both the structure and the substance of these negotiationsfor asignificant
period of time.

Ovedl, uncertainty appears endemic in areas of the North where land clams are unresolved
and overlapping. Companiesthat operate in these areas will have to develop atolerancein thisregard until
the clams are settled and new indtitutiond arrangements are put in place. In some components of the BHP
process, however, problems of uncertainty were more specific and may be easier to address in the short
term.

425 Fairness

Assessing the fairness of the BHP process as a whole requires, of course, a subjective judgement.
Concerns about procedura fairness were raised directly at severa pointsin the process. These concerns
were most notable at the EA panel hearings and formed one of the grounds advanced in the WWF's
gpplicationfor judicid review. The merit of these claimsand the conduct of the EA hearings are not metters
directly relevant to this report, except insofar as they relate to the overdl purpose of the EA within the
broader planning and regulatory process. This matter is discussed below.

Issues of procedurd fairness were also raised at the first Water Board hearing. These issues centred
on the availahility of sufficient time to present evidence and question witnesses and the adequacy and
timdiness of intervenor funding for certain Aborigina groups. Both areas of concern were addressed by
the Chair's decision to adjourn the hearings until later in October and the process that he established to
address technica issues between the two hearings.

A moregenera concernwith fairnessfrom the perspective of Aborigind groupsand other intervenors
was the availability and adequacy of funding and human resourcesto participate in both quasi-judicia and
negotiated processes. Thisissue is discussed below. In addition, one Aborigina group commented that,
initsview, BHP enjoyed unfair accessto senior government officia s during the BHP process. Government
officas maintain that they dedlt with al participantsin an even-handed fashion.

BHP felt that certain aspects of the processlacked fairnessin that demands upon it were, initsview,
progressively ratchetted up. In addition, it did not fed that what it saw to be an exemplary performance a
the EA stage received adequate recognition in subsequent regulatory processes. Whether or not these
condtitutedinstancesof unfairnessor smply disappoi nted expectati onsdependshow they arecharacterized.
Clearly, however, adequate predictability and certainty are defining feetures of a fair regulatory process
from a proponent's perspective. Both were lacking in the BHP process.
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Thefarnessof the BHP processthus dependsto some degree on oné's particular point of view. From
the company's perspective, clearer guidance as to what was expected of it would have enhanced fairness.
For Aborigina and other non-governmenta participants, perhapsthe greatest risk of unfairnessin thistype
of processisthe aosence of aleved playing field in terms of resources, expertise and bargaining power. This
issue was addressed in an ad hoc way throughout much of the BHP process and the outcomewas clearly
not equaly satisfactory for dl groups.

While there are legitimate concerns with the fairness of aspects of the BHP process, it should be
remembered that the process as a whole provided extensive opportunities for interested parties
to participate. Accessto the process) the fundamenta requirement of procedurd fairness) was therefore
provided. Furthermore, government took steps a various points to level the playing field among
participants, notably through financid assstance to Aborigind groups and through the discretionary
decisonsthat crested incentives for compromise by dl parties Findly, it is Sgnificant that a number of
negotiated and regulatory processes were successful in producing results that appear to be satisfactory to
many, if not al, of the participants. The BHP process as a whole, therefore, appears to have met a
reasonable standard of fairness. Itsfairnessto certain parties might, however, have been improved in some
respects.

4.2.6 Transparency

Trangparency in decison making is generdly recognized as having been achieved in important
elements of the BHP process. In particular, the setting of regulatory and monitoring requirements through
the multi-party negotiation of the Environmental Agreement achieved a level of trangparency that far
surpassed the traditional practice of addressing these issue through the negotiation of a land lease. In
addition, the combination of public hearings, written interrogatories, Technicad Advisory Committee
mesetings and an opportunity for comment on the draft water licence made the Water Board proceedings
amodd of trangparency for aquasi-judicia regulatory process.

From the public perspective, the IBA negotiations were much less transparent since they occurred
bilaterdly between individua Aborigind groups and the company. Whether or not this is viewed as a
problemdepends on the extent to which IBAs have consequencesfor the publicinterest, anissue discussed
below.

One component of the regulatory processthat was generdly regarded aslacking trangparency isthe
authorization to destroy fish habitat under the Fisheries Act and the associated compensation agreement
between the Department of Fisheries and Oceans (DFO) and the company. Both the policy and the
process were criticized on trangparency grounds.

Findly, there was some concern regarding transparency between pardle dements of the BHP
process during theregul atory phase. Most notably, the Water Board expressed concernthat it wasnot fully
informed about progress on the Environmental Agreement and that it was addressing certain issues, such
as security depodts, without knowing how they were being dedlt with esewhere.



50

Ovedl, the BHP modd represents asignificant improvement over traditiona regulatory gpproaches
interms of trangparency. Negotiation of the Environmental Agreement is perhapsthe clearest contrast with
the more closed decision-making processes that have been criticized in other contexts.

427 Inclusiveness of Interests

Reaching conclusions about inclusiveness of interests on the basis of interviews with key participants
in the process is potentidly problematic since those who were not included in the process would, by
definition, also be excluded from the interviews. Nonetheless, the interviews and review of documents
conducted for thisreport did not reved any sgnificant intereststo be systematically excluded fromthe BHP
process. There was a wide range of interventions at the EA hearings and a number of the principa
intervenors also gppeared at the Water Board hearings and participated in that process. Not al interested
groups participated on an equa footing, of course, and someinequdity in thisrespect isprobably inevitable
and desirable.

Aborigind groups were clearly the most directly involved, participating in the EA and Water Board
hearings and d so through the negotiated processes. Somefunding wasprovided to assist Aborigina groups
in participating in dl of these components of the BHP process. Aborigind intervention was particularly
decigve at the Water Board hearings, and Aborigina groupswerein effect full partiesin the Environmental
Agreement negotiations and addressed benefits issues directly with the company through the IBASs.
Whether the involvement of these different groups should have been more or less equd is a matter of
contention among them and an unavoidable problem for processes occurring in areas of overlapping and
unsettled damsin the highly politicized atmaosphere of the North.

To the extent that it can be characterized as an interest in the context of a federd review and
regulatory process, the GNWT was actively involved in certain aspects of the BHP process. It intervened
in the EA process and was a party to the Environmental Agreement. In addition, the Socio-Economic
Agreement provided it with adirect role in employment, training and benefitsissues and progress on this
agreement was made a condition in the Minister's 60-day process. The GNWT aso took the lead on the
protected areas strategy. In other parts of the process, notably the Water Board hearings, the GNWT
chose not to participate.

Environmenta groups were particularly active at the EA stage and followed the process closely
through to its conclusion. A codlition of these groups received intervenor funding and brought legal counsd
and expert witnesses to the EA hearings. The absence of intervenor funding was an obstacle to the
involvement of these groups in the Water Board process and they were not invited to participate in the
negotiation of the Environmental Agreement. Nonetheless, one of the principd participants in the BHP
process from theenvironmenta Sdewasinvolved in negotiating the Environmental Agreement asan advisor
to an Aborigina group. The World Wildlife Fund carved out a specid niche for itself in the process by
initigting legd action to challenge the EA pand report in order to promoteits protected areas agenda. This
strategy proved successful to the extent that the requirement of progressin thisareawasrolled into the 60-
day process. WWF |ater withdrew itslaw suit, apparently satisfied that its concernswere being addressed.
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Findly, it appears that the BHP process included the expected lobbying, meetings and letter-writing
fromarange of interests. Theusua politica and bureaucratic channd s of influence gppear to have operated
normaly throughout the BHP process.

The process as awhole thus gppears to have been suitably inclusive of the affected interests. Issues
in this respect relate to the level playing fild among various interests, as affected by the availability of
participant funding and the question of direct access to negotiated processes, notably the Environmenta
Agreement.

428 Inclusiveness of | ssues

Given the inclusiveness of interests discussed above, it is not surprising that the major issues raised
by the project appear to have been at least referred to and in many cases addressed by the end of the BHP
process. Many of theseissueswereraised, dthough not resolved, at the EA. In thissense, the EA process
and the EA pand report set the stage for the regulatory and negotiated processes that followed. The
relatively open format of negotiationsand thelevel of scrutiny provided by the Water Board appear to have
alowed the participants considerable scope to raise the full range of their concerns. The measure of
agreement on the fina regulatory and benefits package provides some evidence that most of the principa
iSsues were addressed.

The most important caveat regarding inclusveness of issues concerns matters such asthe cumulive
effects of future projects and land-use planning within the Save Geologica Province. While a project-
specific processis arguably not the appropriate forum to address issues of thistype, it naturaly becomes
afoca point for themin the absence of more genera policy and planning processes. Furthermore, itisclear
that the BHP project has potentidly important implications both for long-run cumulative impacts within the
region and for future flexibility in land-use planning. The project itself and its associated transportation
infragtructure will be an important component of a complex of human impacts in this area if other
development proceeds. Thereisroom for debate as to whether the BHP process should have been more
forward-looking in terms of addressing these other issues. For example, it may bethat the EA pand report
could have been more directive in laying the groundwork for the assessments of future developmentsand
the management of cumulative effects. The key point is that important issues relating the BHP project to
the broader context were not fully addressed inthe BHP process. Even if thisexclusionisappropriatefrom
aproject-review and regulatory perspective, it highlightspotential problemsat theleve of land-use planning
and environmenta management.

429 Cross-Cultural Senstivity

Cross-culturd sengitivity is a continuing challenge for project proponents, regulatory processes and
Aborigind peoples in the North. Attempts to address this issue in the BHP process included the formal
reference to traditiona knowledgein the EA process. Theincorporation of traditiona knowledge into EA
and regulatory processes raises a host of problems that go beyond the scope of this report.
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There is generd recognition that BHP made dgnificant efforts to establish what it terms a
"good neighbour” relationship with Aborigind people affected by the project. These efforts included an
extengve public information and consultation program, initiation of the Community Mobilization project,
and the provision of opportunitiesfor Aborigind peopleto vist itsexploration facilitiesat Lac de Grasand
its mining operations elsewhere in North America. Some Aborigind participants in the BHP process are
of the view that the precedent set by that process has dready resulted in more open lines of communication
between the mining industry and Aborigina groups in the Northwest Territories.

The negotiations that were central to the BHP process can themsalves be expected to contribute to
cross-culturd sengtivity. Although they resulted in frustration on both sides at different times, the end result
of this process of face-to-face interaction should be greater sengitivity on each side to the priorities,
objectives and world view of the other.

Findly, the end products of the BHP process indicate progressin terms of cross-cultural sengtivity.
The IBASs gppear to be aussful mechanism for tailoring specific socio-economic benefits to the socid and
cultural needs of communities and Aborigina groups. In addition, direct Aborigind involvement in the
Independent Environmental Monitoring Agency should be a means of ensuring ongoing input regarding
environmental and closely rdlated cultural concerns.

Ultimatdy, cross-culturd sengitivity isatwo-way street when industrid mining operationstake place
inthetraditiond territory of Aborigina peoplewho gtill have dosetiesto theland and wish to maintain ther
cultura valuesand participatein amixed land-based and wage economy. Whilethe chdlengesinthisregard
were certainly not fully met in the BHP process, there gppears reason to believe that some progress was
made. It istoo early to tell whether the Aborigina peoples, the company and government will be successful
in narrowing or bridging the cultura gap over the life of the project.

4.2.10 Promotion of Consensus and Dispute Resolution

Proof of the success of the BHP process in building consensus and resolving disputesisfound in the
generd satisfaction among participants regarding the fina regulatory and benefits package. This success,
it appears, wasadirect result of theinclusive and participatory processesthat produced the most important
elements of that package. Later sections of this report will consider in more detail thefactors contributing
to achieving a good measure of consensus at the end of the day.

It should aso be noted that the BHP process set in place certain mechanisms and incentives
for ongoing efforts to achieve agreement and resolve disputes. There are, of course, forma mechanisms
for dispute resolution contained in the Environmental Agreement. More importantly, the Independent
Environmenta Monitoring Agency has the potentia to provide an ongoing means of identifying and
addressing issues of concern in acooperative manner. Findly, the prospect of an application to renew and
in dl probability amend the water licence provides both an opportunity and strong incentives for affected
interests to work together to ensure that the project operatesin a mutualy acceptable manner.



53

4.3 TheBHP Modd asa Precedent for Northern Mineral Development

Given the overdl evauation of the BHP process presented above, how sgnificant isthis process as
a precedent for future mining projects in the North? Five principa factors should be considered in
answering this question: the distinction between the various components of the processand itsend results;
the underlying factors that explain the BHP process; the legd and policy context for future projects, the
expectations that the BHP process has produced; and the principal problems and risks that will be
encountered in applying the BHP modd in the future.

431 Processversus Product

The evauation presented above highlights avariety of perspectives on the BHP experience. There
isno doubt, however, that satisfaction with theend result issignificantly morewidespread thanissatisfaction
with the process. Furthermore, certain components of the process were more highly rated than others.
When considering the BHP modd as a precedent, therefore, it is important to be specific regarding the
different components of the process and, more importantly, regarding the distinction between process and
product. The authors of this report take the view that the principal eements of the fina regulatory and
benefits package arrived a through the BHP process are sufficiently well received to merit serious
consideration as precedents for future projects. While certain reservations regarding specific components
will be discussed below, the package as a whole is a useful model. As for the process, there are dso
elementsthat represent very useful additions or modificationsto the regulatory framework in the North. In
applying the BHP model in the future, however, it isin the area of process that most work appearsto be
needed.

4.3.2 Underlying Factors

The value of the BHP experience as a precedent is related to the underlying factors that explain its
emergence in this particular case. Perhgps the mogt significant of these was the land clams Situation in the
areawhere BHP's clamsblock islocated. Key ements of the BHP process reflect problems and define
solutions relating to unresolved and overlgpping land claims. Future projects proposed for areas of the
North outsde of settled clams will face pressures smilar to those that shaped the BHP process. These
pressures relae both to uncertainty regarding the rights of Aborigina people and to perceived deficiencies
in the existing legidative framework and regulatory processesin the North. Asameans of addressing these
pressures, the BHP modd will inevitably stand as an important precedent.

What, then, is the precedential value of the BHP process for projects located in areas where
land claims are settled? It gppears likely that, for these projects, dmost all facets of project review and
regulation will be dtered. However, these dterations are unlikdy to remove dl of the
difficultiesencountered over the course of the BHP process. While planned new regulatory processes and
indtitutions may represent significant improvements over existing ones in some respects, there will asobe
aperiod of uncertainty following their implementation. Itislikely, moreover, that some of the fundamental
issues relating to process implementation and coordination will remain. A detailed examination of the
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emerging inditutions of governance in the North would be required to determine precisely how they will
affect projects such as BHP's diamond mine. Furthermore, some practica experience with these
arrangements may be required before it can be determined with some precison how they will operate.
Nonetheless, there can be little doubt that many important lessons from the BHP experience will be
applicable to projects undertaken in areas of settled land clams.

While theland clamssituation wasclearly amgor determinant, the BHP processd so reflectsgenerd
trends and val ues relating to socio-economic, culturd and environmental consderations. There seems to
be virtualy unanimous agreement among interested partiesthat future mineral and other development inthe
North must at least have the following characterigtics: (1) significant benefits must accrue to Northerners;
(2) the environment must be protected; (3) the culturd vaues and aspirations of Aborigind people must
be respected and accommodated; and (4) Northerners must have a significant role in the project review
and regulatory processes and have ongoing input into project management, notably through monitoring and
public accountability mechaniams. Quite gpart from land cdlaims and other indtitutiond factors, mining
projects undertaken in the North will have to conform to the fundamenta values and objectives of
Northernersif thistype of development isto be acceptable. Thereisaclear determination in the North to
avoid repesting the experience with past development whereby benefits flowed south and Northerners
wereleft with the socid disruption and long term environmenta and other costs. Furthermore, Northerners
are not willing to be bystanders in regulatory processes, relying exclusvely on the federd government to
protect their interests. The generd gpprovd of the BHP model reflectsthefact that it representsasignificant
advancein terms of Northerners priorities for economic development and environmental protection. As
a reault, it is an important precedent regardless of changes in the details of lega regimes, regulatory
indruments and ingtitutions of governance.

433 Thelega and Policy Basis

If the BHP model appears solidly grounded interms of underlying socia and political developments,
the same cannot be said for its basis in law and policy. Much of the BHP process does not reflect legd
requirements and some of what happened is arguably beyond the scope of what isexplicitly anticipated by
law. The adequacy of the lega basisfor the regulatory requirements devel oped in the BHP processwill be
returned to below. Thepoint hereissmply that thereiscurrently no legidative or policy framework in place
that requires future projects to go through a smilar process. The Environmental Agreement, the Socio-
Economic Agreement and the IBAs are without explicit statutory basis. Furthermore, the Minister's
conditiona approval linking these aspects of the process to regulatory requirements and the 60-day time
limit which resulted in such focused effort and ultimate success on a number of fronts were entirely the
product of ministerid discretion.

The vaue of the BHP process as a precedent is inimportant respects uncertain so long asit remains
without a firm basis in law and policy. This Stuation is unsatisfectory for dl parties. From a project
proponent's perspective, theresult is cons derable uncertainty about what will be required. Thisuncertainty
renders project planning difficult at the outset and is compounded by the risk that the rules of the game will
be changed, apparently arbitrarily, over the course of the process. There is no doubt that BHP fdlt that it
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was frequently blind-sided by changes in policies, procedures and time frames and that future project
proponents would take a very negetive view of this degree of uncertainty. From the perspective of other
parties, the lack of legd and policy guidance is equaly unsattling. It is widely recognized that the impetus
to conclude the Environmenta Agreement, the Socio-Economic Agreement and certain IBAS prior to
project gpprova wasprovided by direct ministeria intervention. That Sgnificant componentsof the process
hang on the dender thread of the exercise of discretion a the minigeria leve is asource of consderable
concern to those who would like to see the end results, if not necessarily the identical process, replicated
in the case of future projects.

If the BHP modd is to serve as a precedent, it is therefore essentia that the legal and policy
framework catch up to the process. This theme will bereiterated and expanded upon in the section of this
report that discusses the gpplication of the BHP mode in the future.

4.3.4 Expectations Following the BHP Experience

Thefourth genera cons deration regarding the BHP processasaprecedent concernstheexpectations
that it produced. Inimportant respects, the BHP process has established anumber of standardsthat future
projects will be expected to meet. These standards, it should be noted, are not smply a product of the
particular characteristics of BHP's project or the circumstances that surrounded it. As the first new mine
in the Northwest Territories in gpproximately a decade, the BHP project crystalized changes in public
expectations and in public policy that have been occurring for some time. These changes are reflected
elsawhereinland clamsagreements, other evolving indtitutiona arrangementsand inthenormsof behaviour
that are increasingly accepted as common practice by government, private sector developers and
Aborigind groups.

It is generdly recognized, for example, that BHP made significant efforts to reach out to Aborigina
people through its community relations and consultation processes. BHP aso displayed consderable
flexibility throughout the entire process. Furthermore, a number of participants described the company as
"generous’ in terms of itswillingness to commit resources to meeting the needs of other parties. Whilethis
latter characteridtic, in particular, may rlae in part to the sgnificant financid returns that apparently can
be expected from diamond mines, there is no doubt that BHP made a concerted effort to establish good
relations withitsneighboursin the North. Other project proponentswill be expected to make similar efforts.

Expectations of direct involvement in establishing regulatory and benefits provisonswere a o created
by the BHP process. Given Aborigina participation in the Environmental Agreement, it would appear
difficult to go back to amodd wheretermsand conditions are worked out in secret between the company
and government officials and then attached to the land lease, a document whose availability to the public
has been a matter of some uncertainty. The level of participation of interested partiesin the Water Board
process has aso raised expectationsin away that seemsunlikely to berolled back. Findly, the negotiation
of IBAs with individua Aborigind groups has reinforced the dready widdy-accepted practice of using
these agreements in connection with mgor resource developments in the North. The pressure on project
proponents to negotiate IBAs will likely be impossible to ignore in the future, even if such agreements are



56

not formaly required by legidation or land clams agreements.

As a very practica matter, therefore, the BHP process appears to have been an educative and
empowering experiencefor many peoplein the North. Even for thosewho may fed that their interestswere
not fully addressed, the lessons of the BHP process will not be logt, and both the positive and negative
aspects of that experience will be reflected in demands and expectations regarding future projects. While
there is a recognition that some projects may not be able to meet dl of the standards set by the BHP
process, it will likely be necessary to offer areasonable explanation of why those standards cannot be met
if future projects are to be acceptable.

4.35 Principal Problemsand Risks

The BHP processis therefore a precedent that cannot easily be ignored in the North and elsawhere
in Canada where large projects raise a Smilar congtellation of issues. There are, however, a number of
ggnificant problems and risks associated with using this process as a template. The key issues that need
to be addressed are: (1) reducing the uncertainty that was created by a highly ad hoc process; (2)
improving the coordination among the various components of the process, (3) ensuring that the
preconditions for success are put in place for future projects; and (4) addressing certain specific concerns
raisedinrelationtoindividual componentsof the process. Without attention to these matters, the gpplication
of the BHP modédl to future projects could recreate its disadvantagesaswell asitsadvantages. Evenworse,
it is possble that the congelation of circumstances and individuas that contributed to the generaly
satisfactory outcome of the BHP process might not be replicated and the whole effort could end infailure.
Thefollowing chapter of thisreport examinesthe principa issuesthat need to be addressed should the BHP
mode be applied to future projects.

5 Recommendationsfor Applying the BHP Mode in the Future

This chapter analysesin more detail the principal issues raised by the BHP process and provides a
series of specific recommendations regarding the application of that modd in the future. The analyss and
recommendations that follow reflect the authors view thet, whilethereis much of vauein the BHP modd,
thereis also much to be done if it is to be transformed into a template for the review and regulation of
mining projects in the North.

5.1 Implicationsof the Land Claims Situation

Looking back on the approval process for the BHP mine, it becomes very clear that the Stuation in
regards to unsettled land clams strongly influenced both the process and itsfina outcome. This perception
is confirmed by many of the participants, including the project proponent, the Aborigina groups,
government officials and environmental groups. In ng theimplications of the BHP processfor future
mine developments, it is therefore important to understand the extent to which, and the manner in which,
the uncertainty surrounding the land claims situation influenced the decison-making process and resulted
in adiscrete regulatory and benefits package designed to address the particular Situation at hand.
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The necessity to sttle the land clams before alowing any development to proceed has been
expressed on numerous occasions by the Aborigind groups involved in ongoing land daim negotiations.
After the breakdown of the Dene/Metis land claim agreement in 1990, Aborigina concerns grew as the
gtaking rush began inthe early 1990s, following the discovery of diamondsin theNorth Slaveregion. Faced
with the immediate prospect of the BHP mining development on their traditiondl landsin the absence of a
settlement of their daims, the Dogribs and Treaty 8 bands had the option of ether opposing the mine by
legd, politica or other means, or participating in the project review and regulatory processes in order to
advance their cause and protect their rights and interests to the greatest extent possible. The various
Aborigind groups chose to participate in al stages of project review and regulation, including the fina
negotiation of the Environmental Agreement. Nevertheess, the option of resorting to lega action or civil
disobedience to oppose the project was never completely renounced.

Throughout the project review and regulatory processes, every opportunity was seized to affirm that
Aborigind title to the lands in question had not been extinguished, to voice concerns about the impacts of
the project on Aborigind lands and peoples, and to remind the regulators that approva of mining
developments was prgudicid to theland claims negotiation process. Theland clamsissue wasraised with
mogt ingstence at the environmenta assessment (EA) stage. The EA pand acknowledged that the issue
was of vital concern to the Aborigina peoples and others. However, the paned members accepted
DIAND's position that the pand review and the negotiation of land clamswere not directly related, stating
that it was beyond their mandate to provide recommendations regarding the settlement of land claims. On
the very contentious issuesraised by the overlapping clams of the Dogribs and the Treety 8 Y ellowknives
and by DIAND'spolicy regarding land selection, the panel took aneutral stand and did not provide pecific
recommendations to the federd government, other than to highlight the need to clarify the status of lands
under exploration in areas of unsettled land claims. Likewise, the pand's acknowledgement that Aborigina
concerns over land clam settlement were heightened by the prospect of further mining developments
falowing closdly upon the BHP project did not result in anything more specific than a generd
recommendation to DIAND to resolve quickly the land clams. The option of recommending againg the
approva of the diamond mine until land claims were settled does not appear to have been serioudy
considered as a possible option by the pand, as it had been twenty years ago in the Mackenzie Vdley
Pipeline Inquiry by Jugtice Thomas Berger.

Land dams were again brought up during the Water Board hearings, particularly in connection with
adiscussion of potentia impacts of the project on instream water users and requests for compensation.
During bothsets of hearings, the Dogribs, Y dlowknivesand ©utsel K'e discussed their traditiona use and
occupdtion of the Lac de Gras areain an attempt to establish their entitlement to compensation.

The uncertainty regarding Aborigina rights and the Situation of the various groups dso led to a
perception of uneven treatment of the groups throughout the process, fuelling rancour and conflict among
them and creating confusion and delays. According to some Aborigind participants, ade facto hierarchy
was established by the federa government between the Aboriginad groups, based on government's
perceptionof thegreeter or lesser legitimacy of their rightsor clamsto thelandsin question. This perceived
hierarchy appeared to have been largely determined by progress achieved in settling the land daims and
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by physical proximity to the ste. The Dogribs, being recognized as the most directly affected group and
being most advanced in their negotiations with the federa government, were seen to be in the strongest
position and influenced greetly the final outcome of the process. Neverthdess, dl four groups benefitted
from the find regulatory package, each being entitled to negotiate an IBA and to participate in the
negotiaion of the Environmenta Agreement. Each group has also been offered a seat on the Independent
Environmental Monitoring Agency.

In addition to influencing the entire BHP process, unsettled land clams aso resulted in a
unique regulatory and benefits package designed to address Aborigina concerns and secure their support
for the project. Comprehensive land claims settlements define mechanismsfor Aborigina control over and
participationin land and resource devel opment and settlecritical issues of land and resource ownership and
resource royaty sharing between the federal government and Aborigina groups. For its part, the Treaty
Land Entitlement Process is designed to resolve issues of land and resource alocetion, jurisdiction and
economic benefits. Further, sdf-government negotiations address outstanding issues of Aborigina
jurisdiction over matters such as environmenta protection and resource managemen.

Inthe BHP case, thelack of resolution of critical land and resource ownership and jurisdictiond issues
necessitated the creation of ad hoc mechanisms, some of which may ultimately be included in future land
dams agreements. The linking of progress on impact and benefits agreements (IBAS) to project approva
hel ped to ensurethe provision of socid and economic benefitsto Aborigina communitiesthat had unsettled
land claims or areas of traditiona land use in the vicinity of the project. Similarly, the requirement to
negotiate an Environmenta Agreement, and the participation of the Aborigina groupsin the negotiation of
this agreement, provided a mechanism for their direct involvement in the design and implementation of
environmentd controls. Had the land claims been settled, such negotiations may ill have taken place
between the proponent and the Aborigina groups, but within adifferent and more securelega framework.
The issue hereis one of certainty and negotiating power for the parties involved. The lack of aclear legd
bas's for the negotiation of IBAs dso resulted in delays and an gpparent lack of commitment to the
conclusion of the IBAs until the impasition by the Minigter of the 60-day period.

While the land claims context undeniably had a pervasive influence on the BHP process, the BHP
process may aso have an impact on land claims negotiations. For dl of the principd parties, the BHP
process has underlined the importance of resolving land claims in the North. From the Aborigina
perspective, approva of the BHP diamond mine demongtrates the risk that continued exploration and
project development will erode the land base available for sdection through the claims process. Thisrisk
is formaized in the government's policy of removing land in the "advanced stage of exploration” from
eigibility for sdection. Furthermore, the ad hoc nature of much of the BHP process demonstrates clearly
the need for a more secure bass for protecting Aborigina interests in the context of large scale
development in traditiond territories. These lessons, highlighted by the BHP process, are of course added
to the other Sgnificant incentives for Aborigind groups to settle land dlaims.

From BHP's perspective, uncertainty resulting from unsettled and overlapping land dlams was the
principa source of problems throughout the entire process, from initid project planning through to fina
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regulatory approvals. Above dl, industry is looking for as much certainty as possible when making
decisions on project development and when navigating project review and regulatory processes. Aslong
as land clams remain unsettled, a significant degree of uncertainty appears to be unavoidable. The BHP
process may therefore motivate industry to encourage government and Aborigina groupsto work towards
argpid settlement of land claims in areas where minerd or other development islikely to occur. Industry
will also be concerned, of course, with the content of claims settlements. These concerns relate to the
generd financid and regulatory implications of land claims agreements for exploration and development.
Industry will be interested in both the substantive content of claimsin these areas and aso in the degree of
certainty regarding the new inditutiona arrangements and regulatory processes that are created through
land claims agreements and related legidation.

Fndly, the BHP process a so appears to underline for government the importance of settling clams.
Asjudt noted, government can expect pressure from both Aborigina groups and indudtry to settle clams.
In addition, the BHP process demondtrates that problems related to unsettled claims have the potentid to
impede economic development and complicate regulatory processes. Unsettled land claims thus appear
to have negativeimplicationsfor the economic, socid and environmenta objectives of government. Thead
hoc nature of much of the BHP processis probably aso a concern within government and it is clear that
the need for this type of response could be sgnificantly reduced in the context of settled claims. The BHP
experience may thuslead to even greater awareness within government of the need to reach agreement on
land daims in an expeditious manner.

An assessment of the complex legd, politica and economic issues surrounding the settlement of land
damsis, of course, beyond the scope of this report. Nonethel ess, the land claims Situation was manifestly
central to the BHP process. Much of what happened in that process can be traced to the land claims
context and the BHP experience reinforces the arguments of those who support a rapid and equitable
resolution of outstanding land daimsin the North.

Recommendation #1:

Government and Aboriginal groups should work together to settle land claimsin an
expeditious manner with a view to reducing the current unacceptable level of
uncertainty regarding:

L] the rightsof Aboriginal peoplewhen resour ce development isproposed for their
traditional territories; and

L] the procedural and substantive obligations of project proponents in
connection with project review, regulation, and the provision of benefits.

Without the settlement of land claims, many of the problemsencountered in the BHP

process seem likely to recur for subsequent projects regardless of what other
improvements are madein that process.
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5.2 Determining the Purpose of Environmental Assessment

The EA is the dement of the BHP process that has been subject to the mogt criticism. While
a thorough evauation of this EA is beyond the scope of this report, there is a Sgnificant theme in
the criticisms that have been expressed that is directly reevant to the focus here. That theme concernsthe
purpose of the EA and its treatment of the range of issuesraised in relation to BHP's proposed diamond
mine. It isclear that some, but by no means al, of the participants in the EA process felt that the pand
report did not meet their expectations. This discrepancy isreflected in criticism of both the pand's overdl
evauation of the project and its specific recommendations. In the view of certain participants, the
disappointing results of the EA had negative consequences for the subsequent regulatory processes. The
key quegtion from the perspective of applying the BHP modd to future projects is whether it is the
expectations or the EA that require modification.

The criticisms of the EA pand report can be grouped into two broad categories. Thefirst focuseson
the "big picture" issues that, it is argued, were inadequately addressed. For example, some Aborigind
groups fdlt that the pand did not ded satisfactorily with the unresolved land daims and the implications of
this project and others for ongoing claims negotiations, land sdection and

related matters. It gppears that a sgnificant amount of time at the EA hearings was devoted to
presentations that focused primarily on issues relating to land claims. In addition, the World Wildlife Fund
clearly fet that the pand should have had more to say about protected aress, particularly in light of the
potentia for future development in the Save Geologica Province. Environmenta groups aso argued that
issuesof cumulative effectswereinadequately dedt withinthe EA. Another issueraised by intervenorswas
the sability of the world diamond market, and it was suggested that the pand should have examined both
the economic and marketing assumptions underlying the company's plans and the gppropriateness of the
diamond cartel as a matter of public policy. The common thread in these comments is that the EA pand
did not adequately consider the broad issues raised by the BHP project.

The second category of criticiam directed at the pand isthat it falled to submit the proponent's plans
for the project and its predictions regarding likely environmenta effects to adequate scrutiny. A number of
participants felt thet there were Sgnificant deficienciesin BHP's environmental impact statement (EIS) and
that the company should have been required to provide better information in these areas before receiving
aposgitive recommendation from the panel. Critics of the pand's performance on technica issuesarguethat
there was insufficient time for presentations and questioning at the technica sessons and that the pand
should have retained independent expertise to assit it in reviewing the mass of complex information thet
was put beforeit by BHP and the intervenors. Whileit is difficult to determine in the abstract whet leve of
scrutiny should be expected at the panel review stage, one observer said that if an EA pand doesitsjob
properly there should be "no surprises’ a the regulatory stage and another went so far as to say that
regulatory approvals, such as the water licence, should be little more that a"rubber samp” if the EA does
what it should. A widdy-held view is that the panel's recommendations were too generd to be very
hdpful and, in particular, that they provided insufficient direction regarding both preconditions for fina
gpprova and the specific terms and conditions to be included in licences and permits.
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These two categories of criticiam raise fundamenta questions about the role of the EA and its
relationship both to the broader policy context for the project and to the regulatory processes that follow
it. Inparticular, isEA intended to be acomprehensive processthat attemptsto addressthe entire spectrum
of issuesrelated to aparticular project or isit amuch more limited undertaking, the purpose of whichisto
determine whether the likely environmental and other effects of a project are sufficiently adverse or
unpredictable that the project should not be alowed to proceed? If the former roleis set out for EA, how
should it address both broad policy and complex technical issues in a manner thet is fair, efficient and
effective? If the latter role is adopted, what information is required for the pand to reach its decison and
what types of conclusons and recommendations should be included in its report? These questions are
criticaly important for EA in particular and for the entire project planning and regulatory processin generd.
They warrant careful attention when consdering the lessons from the BHP process and the desirability of
applying that mode to future projects.

Theview that EA should be dl thingsto dl peopleiswell reflected in the critique of the BHP panel
report. Thereis, perhaps, some benefit in setting out briefly the competing argument. On thisview, EA is
smply one stage on a continuum of decison making that begins with broad policy choicesregarding such
issuesasingitutionsof governance, economic devel opment, land use, and environmenta prioritiesand ends
with detailed technica provisions that govern the specificsof project design and standardsfor compliance
and monitoring. EA has ardatively well-defined place within that spectrum, but it is neither redistic nor
appropriate for it to attempt to cover the whole array of issues. For EA to do its job properly, it must
recognize itsrole and its limitations. For the system as awhole to work, the genera policy context for EA
must be established and there must be confidence that the subsequent regulatory stages will operate
effectivdy to address matters of detall not picked up in the EA. Findly, for the EA and the system asa
whole to be publicly acceptable, EA must be understood to operate in this manner, expectations must be
adjusted accordingly, and the system as awhole must have credibility.

If this is the broad picture, what is the specific niche for EA? On this theory, EA is both a planning
tool and afilter to screen out projects that are fundamentaly unacceptable. As a planning tool, EA must
take place early enough in the process to enable it to influence such issues as project location, design, and
operation. The trade-off isthat, whenthe EA isconducted, certain specifics regarding the project may not
be fully settled. As afilter, EA is intended to determine if the significant effects of the project are ether
aufficiently adverse or sufficiently uncertain that the project should not go ahead. In other words, the EA
is charged with determining whether the project's sgnificant effects are predictable or can be mitigated to
an acoeptable level and, in the case of remaining uncertainty, whether adequate monitoring combined with
additiona mitigation measuresif necessary can reduce to an acceptable leve therisk of significant adverse
effects. In playing this filtering role, it is important that EA drike a baance in timing between having a
concrete project to evauate and waiting until the final stages of project design.

If this genera theory of the role of EA is accepted, important implications follow for the
respongbilities of an EA pand. Fird, it cannot be expected to address the broad policy context in
any dgnificant detall. Clearly, deficiencies a the policy level place a pand in an awkward and, in
some cases, virtualy impossible position. Furthermore, it is entirely predictable that intervenors will seize
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upon the EA asan opportunity to raise broader policy issues. Thisindinationisparticularly understandable
given that ther interests in this regard may be directly and adversely affected by the project in question.
Nonetheless, an EA panel isarguably an ingppropriateforumto resolve broader policy issues, and perhaps
the best that can be expected of apand isthat it identify the problemsat thislevel and recommend that they
be addressed. In exceptional cases where the impacts of the project are sufficiently adverse, the pandl
would be judtified in recommending that it not proceed until matters of generd policy are satisfactorily
resolved.

The second implication of thistheory is that the pand must be selective in its treetment of technica
matters. The focus must be on that information which the pand requires to decide whether the project is
likdy to have such sgnificant or unpredictable adverse effects that it should not proceed further. If thisis
the question to be answered, the amount of technica information required by the pand dependsontheissue
beforeit. It requires only such information asis necessary to reach agenera conclusion asto the magnitude
of effects If it can determinethat effectsare minima or mitigable on the basis of very littleinformation, then
it need go no further even if there remain issues to be resolved at the level of project design. However, if
the pand identifies an area where significant effects may occur, it may require alarge amount of reaivey
detailed information before it can reach ajudgement about project acceptability. The objective is for the
pand to bein apostion to determineif moreinformation isrequired in specified areas, not for it to conduct
adetalled technica scrutiny of al aspects of the project.

Thistheory of therole of EA dso hasimportant implicationsfor both the eva uation of the BHP pandl
and therole of EA if the BHP processisto serve asamodd for the future. There is wide consensus that
the BHP diamond mine is ratively benign environmentaly when compared with most other mining
projects. Furthermore, many of the environmenta concerns with this project focused on itsimportance as
aprecedent and the possihility that it represents the first in a series of sgnificant minerd projects for the
region. There appearsto be little support for the view that this project, in itsdlf, will cause sgnificant and
irreparable environmental harm. Furthermore, the panel’'s conclusions that the effects were largey
predictable and mitigable and that areas of uncertainty could be addressed adequately at the regulatory
stage seem to have been borne out by the results of the regulatory processes. Thereisaremarkably broad
consensus among government regulators, Aborigina groups and other intervenors that the water licence,
the Environmenta Agreement, the land lease and the other instruments congtitute a satisfactory regulatory
package. Viewed in this light, the BHP pand report appearsto be in line with what could reasonably be
expected of the EA process.

More specificdly, this andys's provides some context for the failure of the panel to addressfully the
host of technicd issuesin areas such aswater and wildlife management that were of obviousand legitimate
concernto intervenors. The pand'srole, on thistheory, isnot to evauate the quality of every aspect of the
EIS but merely to determineif there are any areas where concerns are so significant asto jugtify a"no-go”
decison. Its attention to deficiencies must therefore be adjusted accordingly. If the panel was correct in
concluding thet the project itsdlf wasunlikely to have asignificant impact on caribou givenitsreatively small
footprint and its particular locationwithin the homerange of the Bathurst caribou herd, perhapsit wasright
to defer specific detals of caribou management to the appropriate regulatory authorities. Smilarly, if it
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concluded that no insurmountable water management problems appeared likely, the panel was perhaps
correct in leaving specific issues regarding matters such as frozen core dams and kimberlite toxicity to be
addressed by the Water Board, knowing that this Board retains authority not only to set the terms and
conditions of the water licence but a0 to refuse to issue a licence in the event that it is not satisfied with
project design, thelikelihood of compliance or the monitoring arrangements. Infact, many of theissuesthat
were so effectively raised by intervenors at the Water Board were identified (but not resolved) in the EA
pandl report. As noted above, there is a broad consensus that these issues were in fact adequately
addressed in the water licence.

The acceptability of the theory that the EA process should confineitself to addressing potentid "no-
go" issues and leave other matters to the regulatory processes depends, of course, on the rdiability of
regulatory ingruments. As the BHP process illugtrates, there may be significant differences among
regulatory processes. Water impacts were addressed by the Water Board, a quasi-judicia tribunal that
holds public hearings and operates under a strong statutory mandate. None of these characteristics gpply
to the other regulatory processes. There is currently no processes equivaent to the Water Board in place
for wildlife management, land-based impacts and reclamétion, and air quality. Furthermore, the attachment
of environmental conditionsto the land lease is a matter of discretion, without statutory guiddines. In the
BHP process, some of the weaknessesin regulatory processes were addressed through the Environmental
Agreement.

The distinction between the water regulation process and the processes that apply to other
environmenta impactsmay changewith passageof theMackenzie Vall ey Resour ce Management Act and
the establishment of combined land and water boards. Theregulation of minera development inthe portion
of the Northwest Territories subject to that Act may resemble more closely the integrated approach made
possible by regulatory tribunds such as the National Energy Board and Albertals Energy and Utilities
Board. If the result isto strengthen the regulatory process, pressure on EA to delve into details of project
design and regulation may be reduced.

It is not the intention of thisreport to eva uate the quality of the work done by the BHP EA panedl, the
seriousness of thetechnical issuesl|eft unanswered by the pand report, or thelegitimacy of variouscriticiams
that have been levelled at the EA process both during the BHP EA and subsequently. The objective here
issmply to note that there are different theories of the role of EA within the overdl project review and
regulatory process. Some clarity in thisareais highly desirable in order both to ensure that EA does what
it isintended to do in an effective and efficient manner and to attempt to achieve a better match between
the expectations of participantsin the EA process and the results which it can be expected to ddliver.

The BHP experienceilludrates clearly the strainsthat can result when thereisasignificant divergence
between expectations and results. In CIRL 'sview, thereis at |east areasonable argument that, in thiscase,
the expectations were unredistic and were areflection of considerable confusion regarding therole of the
EA within the overdl regulatory process. This confusion is fully understandable given the generd lack of
clarity regarding the role of EA in Canada. In the case of the BHP project, the standard background level
of uncertainty regarding the role of EA wasamplified by the highly charged politica context, the significant
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implications for Aborigina people of mineral development in an area of unsettled claims, the absence of
adequate land-use planning in the area, deficiencies in basdine environmenta data, an inadequate policy
and regulatory framework for addressing the cumulative effects of future development, and agenerd lack
of confidence in the regulatory processes operating in the Northwest Territories. Given this context,
the chdlenge facing the pand was clearly an unenviable one and it is hardly surprisng that it met
with sgnificant criticiam.

It should be noted that the uncertainty regarding the role of the EA appears aso to have been shared
by the project proponent. Having survived the EA relatively unscathed, BHP apparently felt that the worst
was behind it. The company was therefore surprised when it was subject to what it clearly saw as an
ambush at the Water Board hearing. Had the company understood that the broad-brush approach of the
EA pand was not a subdtitute for detailed scrutiny at the regulatory leve, it might have been better
prepared for the questions that were raised by intervenors at the Water Board hearing and subsequent
technicd discussons,

The BHP experience therefore underlines the need for greater certainty regarding the role of EA in
the context of abroader project review and regulatory process. At themost generd level, adecision should
be made and clearly conveyed to dl interested parties whether the EA process is intended to undertake
acomprehensive review that ranges from broad policy issues to adetailed technical scrutiny of al aspects
of the EIS or whether it isintended to have a more limited mandate of playing a planning and filtering role
as part of a spectrum of related, but distinct, stages of decison making. If the former option isadopted, it
has obviousimplicationsregarding the cost of EA, theamount of time required, and the degree of technica
expertise that should be available to the pand and reflected in its report. It also suggests that adjustments
may be required in subsequent regulatory processes, to avoid unnecessary overlap with the EA. Thisissue
will be returned to
below.

If the second option is the preferable one, the inherent limitations of the process must be recognized
and intervenors should be given both reasonabl e guidance regarding the type of information and argument
that will be relevant to the pandl’s decison and some assurance that they will havethe opportunity toraise
mattersof technica detail at theregulatory stage, should the project proceed that far. For the second option
to be satisfactory, confidence in the regulatory processis essentid. Similarly, the second option places an
obligationon government to provide greater certainty regarding the policy framework within which project
decisons are made. For aproject smilar in scope and location to the BHP diamond mine, policy certainty
would be grestly enhanced by the settlement of land clams and the establishment of land-use planning,
including but not limited to a protected areas strategy.

Recommendation #2:
Government should determine the appropriate role for EA in relation to the broad

spectrum of policy and regulatory issues raised by projects such as BHP's diamond
mine and that role should be made clear to project proponents and intervenors alike
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inorder topromoteagreater congr uencebetween their expectationsof the EA process
and theresaultsthat it isableto déliver.

5.3 Defining the Relationship Between Environmental Assessment and the Regulatory
Processes

The relationship between EA and regulatory processesis a complex and at times problematic one,
and these problems were evident in the BHP process. An important first step in addressing thisissue is
greater clarity regarding the purpose and scope of EA, a topic addressed in the previous section. The
detalls of the relationship between EA and regulation will clearly differ depending on whether EA is
intended smply to answer the generd question of project acceptability or instead provide a forum for
detailed public scrutiny of al agpects of project design.

EA and regulatory processeswill work together best if they operate as separate but related elements
of adecison-making continuum. Problems of inefficiency, uncertainty, and possibly

incompatibility in terms of results are likely to arise where there is a Sgnificant degree of overlap between
the two or where there is confusion on the part of the project proponent, government or intervenors asto
the repective roles of the EA and regulation. These problems may be particularly visble and problematic
where the regulatory process itsdlf involves a public hearing component, as in the case of the Northwest
Territories Water Board.

Furthermore, thereare clearly different schools of thought regarding therole of EA recommendations
asthey apply to regulatory decision makers. Some regulators apparently prefer that EA recommendations
remain & agenerd level, leaving them free to exercise thair regulatory authority asthey seefit. Thistension
has been evident in the Y ukon, for example, where the Water Board has on occasion seen fit to ignore
relatively specific recommendations produced by the EA process. There was support for the BHP EA
pand's report among regulators who fdt that it did not unduly hinder them in the exercise of their
responshilities. Onthe other hand, some environmenta managersin the BHP processfdlt that the EA was
not sufficiently specific and provided little direction or assstance in fulfilling their regulatory respongibilities.
It is aso true that regulatory processes are sometimes relatively narrow in scope, whereas the EA is
charged with looking at the project as a whole. EA recommendations may, as a result, reflect different
trade-offs than those which aregulatory process would cometo on its own. The generd nature of the EA
may aso result in recommendations that do not fit easily within the ambit of pecific regulatory processes.
One reason for negotiating the BHP Environmental Agreement was to address issues of this type.

The BHP process highlighted the contrasting but at times overlapping roles and processes at the EA
and regulatory stages, most notably in the case of the Water Board hearings. The EA had broad terms of
reference, operated (at least in the technical sessions) on a fairly rigid format regarding time for
interventions, and resulted in a series of recommendations that had no direct regulatory authority. In
contrast, the Water Board had amuch narrower focus, operated under somewhat |ooser procedurd rules
regarding time dlocations for participants, and produced a regulatory instrument containing binding terms
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and conditions. Furthermore, the EA process had aforma mechanism for intervenor funding wheressthere
isno provision for funding interventions before the Water Board. Weter issues were prominent at both EA
and Water Board hearings, with technical information being submitted at the former, in some cases by
funded intervenors who were unable to participate as effectively at the Water Board in the absence of
funding. Findly, despite the overlap in terms of issues and intervenors, there was no formd or informal
coordinationin the BHP process between the EA panel and the Water Board. Similarly, the links between
the EA and the other regulatory processes were neither clear nor direct. A key issue for the future of the
BHP modd is whether these two dements can work together in a more compatible and mutualy
complementary manner. Two options should be consdered to achieve this objective: (1) clarify the
respective rolesand requirements of the EA and regulatory processes; and (2) improveformd and informal
coordination where overlgp is desirable or inevitable.

5.3.1 Clarifying the Requirementsfor the Proponent and other Parties

Uncertainty regarding the difference in requirements of the EA and regulatory stages was a problem
in the BHP process. It appearsthat BHP was surprised by thelevel of scrutiny that its gpplication received
at the Water Board hearing. The company apparently took the view that it had been subjected to a high
level of environmental scrutiny at the EA stage and that subsequent regulatory stages would be
correspondingly easier. Faced with a sustained attack on the adequacy of its application at the Water
Board hearing, the company's view isthat it received little or no credit for performing well at the EA.

The perspective of a number of government and non-government participants in the Water Board
process is somewhat different. They expressed the view that important issues for water licensing were
inadequately addressed in BHP's application to the Water Board, which was, it appears, in some respects
areconfigured and updated verson of the EIS. Among regulators, managers and intervenors there is a
widely shared view that BHP was unprepared for a rigorous regulatory process and that it had not taken
auffidently serioudy the need to follow up on issues sgndled by the EA pand as areas of concern.
According to one observer, BHP did not understand the need to take the work completed for the EISto
afurther level of detail for the regulatory process.

BHP was adso caught off guard by the treatment of the EA recommendations in other
regulatory aress. In particular, the requirement of an independent monitoring agency was not part of the
pand's recommendeations but was attached by the Minister to the 60-day process. Smilarly, the EA pandl
recommended best effortsto completel BAsbeforethe project became operationa, whereasthe Minister's
announcement of August 8 specified satisfactory progresson IBAsbeforefina regulatory gpprovaswould
be granted. Aswith the Water Board process, BHP apparently felt that it had aready been through an
intengve processresulting in the EA pand's recommendations, only to find additiona requirements placed
upon it at the regulatory stage.

In applying the BHP modd to future projects, greater certainty would be achieved if the project
proponent understands from the outset the respective requirements of the EA and regul atory stages. BHP
might well have been spared congiderable grief at the Water Board hearing had it known that it would be
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subject to ahigher level of scrutiny than had occurred at the EA and that the pand's recommendation to
proceed with the project was, in redity aswell asin form, contingent on subsequent regul atory approvals.
Successfully navigating the EA process should not entitle a proponent to a free ride in regulaory
proceedings, particularly if the EA pand refrains, asit arguably should do, fromafull technica scrutiny of
all agpects of the project application. Government has an obligation to proponents to make this clear to
them from the outset, so that they can anticipate and address concerns at aleve of detail appropriatefor
each stage of the project review and regulatory process. Frustration and risk of unexpected delay should
thereby be reduced. In particular, companies should be aware that the setting of licensaing and compliance
requirements will require a grester level of detail than that demanded by the EA and that pane
recommendations are not the last word on regulatory matters. If intervenors understand this relationship
aswdll, they should be ableto alocate their resources more effectively between EA and regulatory stages,

assuming that adequate funding is available at each stage. Hopefully, they too would then experience less
frugtration in the course of the process asawhole.

5.3.2 Formal and Informal Coordination Between Environmental Assessment and
Regulatory Processes

Gregter regulatory efficiency and certainty could aso be achieved by developing formd or informa
mechanisms for coordinating EA and regulatory processes in certain circumstances. Inthe BHP process,
water issues were raised at both the EA and Water Board hearings. Intervenors who made detailed
submissions a the former were disgppointed by the time restrictions imposed by the pand in its technical
hearings and by the lack of specificity in the pand report. The pand referred many of these issuesto the
Water Board, which dso hed public hearings. While Aborigind groups obtained funding from DIAND to
participate, other interviewsin the EA were at a disadvantage given the absence of aforma process for
funding interventions before the Water Board. Not surprisingly, these groups were frustrated at having, in
effect, made their technical submissions to what turned out to be the wrong body. From a more generd
perspective of process efficiency, the handling of water issues by both sets of hearings raises a least the
possibility of considerable duplication of effort.

To some extent, this duplication may be reduced if the respective roles of the EA and the regulatory
processes are better defined. If the EA operates at the level of significant adverse effects only, it can
perhaps redtrict its inquiry so asto avoid getting into the type of technical andysis to be covered later on
by the Water Board. Alternatively, if the EA isto conduct afull technica examination of the gpplication,
then perhapstheissueswill be sufficiently narrowed by the time the project comes before the Water Board
that this latter process can be abridged. This second option has an important limitation, however, in that
the Water Board is a quasi-judicid body with an independent statutory mandate to fulfil. 1t could not
therefore fetter its discretion by explicitly relying on the EA pane in reaching its decisions.

Evenif the respective roles are more clearly defined, however, the risk of overlgp is consderable. It
may be that the EA pand in fact requires consderable technica information in certain areas in order to
reach a decision on overdl project acceptability. For example, if amining project raised serious potential
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issues of acid mine drainage, the panel could hardly defer to the Water Board as the BHP pand did in
relation to the relaively less savere environmentd risks posed by the diamond operation. Where the EA
paned has conducted detailed hearings on matters directly germane to regulatory approvals, there may be
little value in repesating the exercise @ regulatory hearings.

One means of addressing this issue would be to alow for smultaneous EA and regulaory hearings
for certain issues. While the EA pand's mandate is obvioudy broader than the regulatory one, it could
schedule a portion of its hearings to focus on water issues, for example, and conduct those hearingsjointly
withthe Water Board. Thismode isnot unprecedented, asdemonstrated by threejoint hearings conducted
in Alberta in recent years. In the case of the Express Pipdine application, the federal EA process was
consolidated with hearings by the Nationd Energy Board, a regulatory body. Similarly, joint federd-
provincia hearings for the Pine Coulee water project and the Cheviot coa mine combined quasi-judicia
provincid regulatory processes with the federa EA process. In each case, the hearings resulted in EA
recommendations and regulatory decisions by the respective processes.

A consolidated hearing would improve process efficiency for the proponent, regulators and
intervenors. It would aso provide a forma mechanism for the EA pand to understand the regulatory
requirements and eva uate the extent to which concerns with the project condtitute either potentia reasons
for a"no-go" recommendation at the EA stage or matters safely deferred to the regulatory process.

Thereare, however, two poss ble disadvantagesto thisapproach. First, joint hearingsmay effectively
require the EA pand to participate in adetailed leve of review that would not otherwise be required of it.
Second, the company may be forced to alevel of detail a the EA stage thet it would prefer to leave until
later. Both of these concerns might be addressed to some extent through a procedure whereby certain
issueswould be deferred to a subsequent hearing conducted by the Water Board only. Inthisway, certain
matters of detail that are determined to be beyond the scope of the EA could be deferred to the Water
Board's own hearing. In addition, the company could commit itself to clarifying certain issues at the Water
Board stage wherethese are more appropriately handled there. Although the prospect of aseparate Water
Board hearing detracts in some respects from the efficiency gains of a consolidated hearing, a partia
solution that is congstent with the requirements of due processwould be for the Water Board to establish
redively tight scoping guiddines for the second hearing. It could thereby structure that hearing and the
associated technica discussons to build on, rather than duplicate, the consolidated hearing stage.

Inaddition to forma coordination through consolidated hearings, there may be advantagesto greater
informa linkages between the EA and regulatory processes. These links could include, at a minimum,
mestings or exchanges of correspondence between the EA pand and the Water Board so that each clearly
understands the function of the other. Contacts could aso serve to identify areas of mutual concern
regarding the project that have arisen, or are likely to arise, before one body or the other. While a quasi-
judicid regulator such as the Water Board must be careful to avoid appearances of bias or fettering its
discretion, thelack of contact betweenthe EA panel and the Water Board inthe BHP processis somewhat
surprising. The work of both processes might well benefit from some crossfertilization in the future.
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Recommendation #3:

Government should clarify therelationship between the EA and regulatory processes,
particularly with aview to:

L] providing guidance to project proponents and intervenors regarding the
distinctiveroles and requirements of these processes, and

L] ensuring formal or informal coordination of these processes where overlap is
either desirable or inevitable.

5.4 Ensuring Effective Regulatory Processes. The Quasi-Judicial M odel

Thewater licenceisakey dement of the BHP regulatory package and isthe only component that was
the product of a quas-judiciad process. It is generdly recognized that the BHP water licence is a
comprehensive and detailed document, surpassing in both respects previous weater licences issued in the
Northwest Territories. From the perspective of gpplying the BHP modd to future projects, however, the
impact of the BHP application on the Water Board may be as sgnificant astheimpact of the water licence
onthe project. The gpparently transformative effect of the BHP experience on the Water Board was noted
by anumber of participants. Both the tone and format of standard Water Board proceedings were dtered
in the course of the BHP application. The lessons from the Water Board process are thus an important
consderation when evauating whether the "rules of the game' that emerged from the BHP experience
should be applied to future projects. The distinctive features of the Water Board process have been
summarized above in the descriptive section of thisreport. This section highlightsthe six key lessonsto be
drawn from this process.

54.1 TheRoleof Formal Proceedings

First, the Water Board hearings demondtrated the vaue of the forma hearing process in providing
an opportunity for intervenors to present technica evidence and question both company and government
representatives on the details of project design and regulation. There is a widdly-held view among
participants in the BHP process that the project received some of its closest scrutiny through the Water
Board process and that important elements of this scrutiny were adirect result of effective intervention in
the process by the Dogribs. That intervention took aform that was, it appears, more detailed, adversarid
and time-consuming than has been customary to date for Water Board hearings in the Northwest
Territories. Furthermore, the requests for an adjournment of the hearing by severa Aborigind groups )
backed with theimplicit threat of lega action if the proceedings went ahead as scheduled) resulted in both
an unexpected delay in the process and in the opportunity for detailed discussion among the partiesbefore
the hearingsresumed. Once again, amore adversarid and legdistic gpproach arguably had an effect onthe
Water Board's standard practice.

Therisk of excessve legdization of adminigrative proceedingsiswell recognized and thereis clearly
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vaue in the Water Board adopting asomewhat informal style of hearings, particularly when witnesses are
Elders and other members of the generd public. The BHP experience demonstrated, however, that there
isaso vauein amore structured and adversarid modd. The Water Board and its successor regulatory
tribunds in the North may therefore be obliged to reflect these two styles of hearings in subsequent
regulatory proceedings. Perhaps, like the EA pand, these tribunas will choose to hold separate hearings
for community representatives and technical experts. In any case, it is likely that future Water Board
hearings for important industrid water licences will be pushed in a more forma direction by the BHP
experience. While attention will be necessary to avoid over-judicidization of the proceedings, it appears
that on balance thiswill be a change for the better.

5.4.2 Technical Meetings and Written Interrogatories

A second lesson from the Water Board process concerns the value of technica discussions and the
writteninterrogatory processthat occurred following the September hearing. This process appeared to be
successful in focusing aitention on key issues and alowing the parties to work together on resolving
technical questions. According to severd participants, the exchange of information and meetings that
occurred after thefirst hearing laid the basis for amore successful second hearing in October. In addition,
the Technicd Advisory Committee played an active and vauable role in preparing the draft water licence
following the October hearing. The role of the Technical Advisory Committee in the BHP process
condtituted, in certain respects, amarked departure from previous practice and appearsto have contributed
to the comprehensiveness and coherence of the water licence.

The vdue of written interrogatories and multi-party technical meetings in the BHP process suggests
that this eement of the modd should be gpplied in future quasi-judicid processes. In fact, establishing a
more structured pre-hearing process, including both written interrogatories and perhaps a pre-hearing
meseting of parties to narrow the issues, could be considered for future projects. This approach has been
successfully used by quasi-judicid regulatory tribunals e sewhere in Canada

54.3 Commentary on the Draft Water Licence

A third and related lesson from the Water Board processwasthe value of circulating the draft licence
for comment. Althoughthisisstandard practice of the Water Board, severd participantsnoted its particular
usefulness for the BHP application. The value of participatory and transparent decison making, an
important theme throughout the BHP process, was reaffirmed by this find stage in the Water Board
proceedings.

5.4.4 Policy and Processfor Intervenor Funding

The need for a systematic gpproach to intervenor funding is a fourth lesson from the Water Board.
The importance of providing adequate resources to intervenorsiif they are to contribute effectively to any
participatory process, whether quasi-judicial or negotiated, is discussed esawherein this report and need
only be mentioned in passing here. The particular problem highlighted by the Water Board hearing wasthe
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redl risk to the fairness and predictability of the process posed by the absence of a systematic means of
dlocating intervenor funding. Since there was no forma process in place for assgting intervenors in the
Water Board process and such assstance was manifestly necessary to address an gpplication of the size
and complexity of BHP's, funding of Aborigina groups was handled on an ad hoc basis by DIAND. It
appears that the Dogribs received adequate and timely funding but that, for whatever reason, some other
Aborigind groups fdt thet they did not. The fact that some funding was received literdly at the last minute
was a basis for requests for an adjournment and undoubtedly contributed to the Board's decision to
reconvene the hearings in October.

It should be underlined that it was not only Aborigina groups that stood to be adversely affected by
the lack of aformal policy or processfor intervenor funding. Other interested parties without accesstoad
hoc funding from DIAND were effectively precluded from full participation. For example, the
environmental coditionthat had been very active before the EA pand was rediricted to arelatively minor
role a the Water Board hearings. The contrast with the position of intervenorsin quasi-judicia regulatory
processes in other jurisdictions should be noted. For example, the Energy and Utilities Board and Natural
Resources Conservation Board in Alberta have procedures for intervenor funding that are established by
datute and regulation. Through these mechanisms, money may be made available to arange of interested
parties, including public interest environmenta groups, that meet theintervenor funding criteria. Thismoney
may be used to prepare and present arguments and evidence, including the hiring of legd and technica

expertise.

The ad hoc arrangementsfor intervenor funding also had significant negetive consequencesfor BHP.
The delay in the Water Board process, which was in part attributable to the appearance of unfairnessin
the dlocation of intervenor funding, was unexpected and had potentiadly seriousimplicationsfor the project
timeline In the company's view, government had jeopardized the timeliness of the regulatory process by
falling to establish a proper funding mechanism. The need for abetter approach inthisareaisakey lesson
from the BHP process.

545 Coordination on Regulatory Issues

The fifth lesson from the Water Board is the need for coordination between various components of
the BHP model when related issues are dedlt with in different places. The Water Board expressed
particular concern regarding provisionsfor security deposits, reclamation plansand fisheries compensation
that were being handled through separate negotiations. These aspects of process coordination are
addressed later in this report.

5.4.6 Overall Process Coordination

Finaly, the Water Board process illusirates the importance of coordination at a more generd levdl.
Althoughit isdifficult to document, the perception of anumber of participantsin the BHP process wasthat
the highly adversaria stance of certain intervenorsat thefirst Water Board hearing reflected frustrations at
the pace of negotiations in other components of the BHP process. A more conciliatory approach at the
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second phase of hearings, it is suggested, reflected the fact that the Environmental Agreement and certain
IBASs had been completed by that time. The point issmply that frustration experienced in one component
of the BHP process was very likely to spill into others. Furthermore, a quasi-judicial process like that
administered by the Water Board may have offered a public forum and legd leverage (in the form of
requests for delay) that could be used to advantage in other processes.

The potentid for formd or strategic linkages between components of the BHP modd may provide
opportunities for log-rolling and moving issues to more gppropriate forums, which could be beneficid in
mesting the parties needs and achieving a satisfactory result. There are, however, sgnificant risks for al
parties in these linkages and these risks should be anticipated and managed where possible. Perhaps the
best way to achieve this objective is to attempt to keep the different components in step with each other
as they move forward towards the find regulatory and benefits package. Government officids or specid
advisors) such as Peter Nixoninthe BHP case) may be best suited to play this overdl coordination role.
Where progress is uneven, effort will be required to kegp problems in one area from impeding progress
in others.

5.4.7 Implicationsfor FutureIngitutional Arrangementsin the North

Impending legal and ingtitutional changes in the North, notably the Mackenze Valley Resource
Management Act, will have Sgnificant implicationsfor therole of the Northwest Territories Water Board.
With the passage of that Act and the settlement of land clams, the Water Board seems destined to
disappear or play a much reduced role. It appears likely, however, that the quasi-judicid modd for
regulation will be carried over to the new ingtitutions. The lessons from the Water Board component of the
BHP process will therefore remain relevant in the context of new arrangements. In fact, it would be
unfortunate if the emerging ingtitutions do not build on the experience of the Water Board, particularly in
light of its response to the BHP application.

Recommendation #4:

The efficiency and effectiveness of quasi-judicial regulatory processes should be
promoted in a variety of waysincluding:

L] the use of both formal and informal hearing procedur es, depending on thetype
of issue being addressed and whether intervenor sare member s of the public or
technical experts;

L] the use of technical meetings and written interrogatories as adjuncts to the
formal hearing process;

L] the provison of opportunities for the project proponent and intervenors to
comment on draft regulatory instruments;
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L] the establishment of a formal procedure for allocating intervenor funding to
Aboriginal groups, environmental groups and other interested parties,

L] the coor dination of regulatory processesthat addressrelated issues; and

L] the assgnment to a government official or independent consultant of the
responsibility for coor dinatingthe processesleadingtothediffer ent components
of theregulatory and benefitspackagein or der to capitalizeon opportunitiesand
minimize risks resulting from strategic linkages and spill-over effects among
processes.

5.5 Ensuring Effective Regulatory Processes. The Negotiated M odel

Arguably the mogt innovative feature of the BHP process was the use of multi-party and
bilateral negotiations to establish key eements of the regulatory and benefits package, notably the
Environmenta Agreement and the Socio-Economic Agreement. As noted above, this approach appears
to have contributed significantly to both the substance of thefina package and the degree of consensusthat
surroundsiit. The IBA negotiations were perhgps less novd, in that smilar agreements had been used for
other projectsin the North. The negotiation of IBAswas, however, an integra part of the BHP process,
particularly following the Minister's announcement of August 8. Lessonsfrom the negotiated processesare
therefore an important congderation in determining whether, and to what extent, the BHP mode should
be appliedinthefuture. Thekey featuresof the Environmenta Agreement, the Socio-Economic Agreement
and the IBAs are described above. This section discusses five lessons that emerge from the negotiated
components of the BHP regulatory and benefits package.

5.5.1 Egablishing the Balance of Power Among Participants

The fird lesson is the importance of establishing an incentive structure conducive to balanced and
results-oriented bargaining. The balance of bargaining power among the parties is obvioudy a principa
determinant of any negotiations. In the case of aproject that is subject to regulatory gpprovals, tipping the
baance one way or the other can have significant implications. If project gpproval is contingent on sgned
agreements between the company and Aborigina groups, the result would be to grant an effective veto to
those groups and give them significant leverage to extract concessions. On the other hand, if thereisonly
a good faith obligation on parties to attempt to reach an agreement and it is understood that project
approvals will be granted in any event, the company is clearly in the stronger position as it can afford to
take ardativey inflexible pogtion or sal on negotiations, knowing that the bargaining power of Aborigind
groups will be weakened with each stage in project gpproval.

There are, of course, incentives operating on both sdes to reach an agreement regardless of the
precise bargaining power. BHP evidently appreciated the value of good relations with its neighbours and
recognized the need to demonstrate that the project would benefit Northerners and protect their
environment. Equally, certain Aborigina groups made it clear that they were not opposed to the project
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in principle, but rather sought to ensure that they secured tangible benefits and avoided bearing long-term
environmenta costs. Nonetheless, it would be naive to think that the course of negotiations and the end
products would not be significantly influenced by the parties views of their repective bargaining power.

Aswithmuch esein the BHP process, the incentive structure for negotiations was addressed in an
ad hoc manner. The key point was the Minigter's announcement of August 8 that fina approva of the
project was contingent on "satisfactory progress' on certain negotiated processes. The precise language
used in this announcement was quoted earlier in this report. It indicates clearly that the Minister intended
to review progress on the Environmental Agreement and IBAs beforeissuing mgor licencesand permits,
notably the water licence. The announcement leaves some doubt, however, asto the precise message that
was transmitted to the various parties in the BHP process. It seems likely that the message to both the
company and the Aborigind groups wasthat afalure to negotiate in good faith could result in aminigerid
decison adverseto thar interests. In particular, afalure by BHP to make reasonable concessionsin IBA
and environmenta negotiations could lead to adelay in project gpprova. On the other hand, unreasonable
demands by Aborigina groupscould result infind project gpprova without completion of the agreements.
While each side thus had some bargaining power, the company could not proceed unilaterdly and the
Aborigind groupsdid not have aveto over the project. Inthisvery effective and highly subjective process,
the Minister wasthe ultimatejudge of the extent of progressand whether or not the partieswere negotiating

in good faith.

Most parties recognize that the Minister's announcement represented a turning point in IBA
negotiations. Both the company and the Aborigina groups report that they observed sgnificantly greater
focus and commitment on the other Sde of the bargaining table after August 8. There is dso generd
agreement that rapid progress on reaching the Environmental Agreement was made possible by the
dynamic st in place on August 8. The key lesson is therefore that a timely, focused and ultimately
successful negotiation processrequiresan understanding by the partiesof their respectivebargaining power.
That balance of power was established in an ad hoc manner relatively late in the BHP process. An
important question for the future gpplication of the BHP mode iswhether this approach isthe best way to
cregte the incentive structure needed for successful negotiations.

5.5.2 Egablishing End Points

The second lesson from the BHP negotiationsisthe value of an end point for the process. In addition
to giving the parties an idea of their bargaining power, the Minigter's announcement of August 8 set atime
limit on the bargaining process. It also established, at |east by implication, adeadl ock-breaking mechanism
) minigterid discretion. Although in the end there was some flexibility on the 60-day time limit, there isno
doubt that thistime framewasaprincipa determinant of the pace of negotiations; if alonger timeframehad
been alowed, negotiations would have taken longer.

One end point that was left unclear by the Minister's announcement was the nature of "satisfactory
progress'. One participant observed that "satisfactory progress' meant whatever the Minister decided it
would mean. Other parties, however, set amore precise standard. According to the Dogribs, satisfactory
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progress required Sgned agreements because, in their view, anything less meant that there were no firm
commitments and therefore nothing of substance had been accomplished. The Dogribs determination to
gick with this definition of what was required, along with the state of their IBA negotiations when the 60-
day period began and their access to resourcesto fund effective participation in the negotiated processes,
may explain why they were ableto completether IBA and sgn off on the Environmental Agreement within
the dlotted time period.

The BHP process thus makes clear the vaue of end points for negatiations. In the case of atime-
sengtive project, end points are also a critical factor in the overdl balance of bargaining power since the
costs of delay may be sgnificantly greater for one sde than the other. If the BHP modd isto be applied
in the future, careful consderation should be given to whether end pointsto the negotiated process should
be established in aless ad hoc manner.

In terms of setting the time frame for negotiated processes, the principa objective from the project
proponent's perspective is predictability. The need for atimely and predictable process was particularly
pressing for BHP given the rdaively narrow windows for certain operations. A mgjor concern of BHP
throughout the process was that even afairly short delay at certain critical periods could have set the
project time line back by a full year. Setting firm end points for future projects could be achieved by
formdly linking negotiated components with other regulatory processes. For example, completion of the
negotiated processes might be linked either to the start of the Water Board hearings or to the issuance of
the water licence, both of which could be set with some certainty in advance. Alterndtively, the ministeria
discretion to establish atime frame for negotiated processes could be more clearly established as amatter
of law or palicy.

The other important end point is a deadl ock-breaking mechanism. Since parties cannot beforced to
agree, condderation should be given to mechanismsfor settling unresolved issuesiif negotiated agreements
are to become a precondition for project approval. The dternatives to a deadlock-breaking mechanism
are either to indicate that the project will go ahead without agreement, thereby strengthening significantly
the hand of the project proponent, or to make project approva hostage to open-ended negotiations, the
result of whichisto grant an effective veto over the project to any party that makes unreasonable demands
or chooses not to bargain in good faith. Various options for bresking deadlocks could be considered,
induding mediation, independent arbitration, minigterid discretion, or some combination of the three.
Whatever the mechanism or set of principles, the importance of certainty and timelinessin negotiations on
regulatory and benefits issues suggests the need for some attention to end pointsif the BHP model isto be
used in the future.

5.5.3 Facilitating Negotiations and Reducing Bar gaining Costs

The third important |esson from the BHP processis the va ue of focusing negotiations and narrowing
the differences between the parties. It gppearsthat in the months prior to the 60-day period, the company
and certain Aborigina groups were rdatively far gpart in the IBA negotiations. There was aso continuing
uncertainty going into that period regarding the appropriate forum for dedling with particular issues. For
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example, it was unclear whether some environmental protection and monitoring issues should be dedlt with
through the Environmental Agreement, the IBAS, or the land lease. Success in the negotiations depended
on bringing the parties closer together and sorting out what issues should be dedlt with where. Thetimeand
effort required to achieve these objectives can be characterized as the bargaining or transactions cogts of
the negotiated model. M easures to reduce these costs result in a more effective and efficient process and
increase the likelihood of success.

In the BHP process, severa measuresweretaken to address bargaining costs. DIAND officias had
acriticaly important role in managing the negotiated processes. Thisrole included an initid evaluation of
the EA panel recommendations and other issues with a view to determining where they could best be
addressed in the regulatory and benefits package. DIAND & so convened negotiations and took primary
respongibility, in the case of the Environmenta Agreement, for the drafting
process.

Another key player in the negotiationswas Peter Nixon, the Minister's specia envoy. By al accounts
Mr. Nixon played a vauable role in facilitating some aspects of negotiations and bringing the parties
positions closer together, particularly in the case of IBA negatiations. Mr. Nixon's involvement was seen
by some partiesas particularly useful given thetight time frame and simultaneous negotietions. Two caveats
should, however, be noted in respect of thisevauation of hisrole. First, one participant questioned whether
the intervention of Mr. Nixon would have been necessary if the time frame for negotiations had been less
compressed. Second, Mr. Nixon's involvement apparently increased some of the transactions costs for
government officiadsin that he was in certain respects both an independent agent and a representative of
government. Coordination between his initiatives and those of the rest of government was therefore
essential.

Mr. Nixon's role in facilitating the negotiations was particularly vauable since, as noted above, the
whole process hinged dmost entirely on ministerid discretion. The trigger for serious discussons was the
Minigter's conditiona approva, and the end points, both timing and deadl ock-resolution, lay entirely inthe
Minigter's hands. By serving as the Minister's eyes and ears, Mr. Nixon was able to assst in kegping the
process on track and serving, if necessary, as adirect conduit between participants and the Minigter. His
connection with the Minister dlowed him to police, in a sense, whether parties were negotiating in good
faith. In addition, Mr. Nixon'sauthority to reinforce messages regarding timeliness and the reasonableness
of expectations may have made his presence acatayst for what one officia referred to asthe "deal making”
stage of negotiations.

Whether or not thisgpproach to facilitating negotiationsisappropriatefor afuture processwill depend
in large measure on the Minister's persond style and his or her relationship with departmenta officids. It
isalso possiblethat if afuture processis more structured and less dependent on ministeria discretion, there
would beless need for apersond emissary from the Minister. The contribution that aneutrd facilitator can
make to complex and contentious negotiations should not, however, be discounted. Whether the facilitator
roleisfilled by department officids, aministerid emissary or an independent consultant, it may well be of
assstance to partiesin negotiated processes.



77

Some of the bargaining costs and uncertainty experienced in the BHP process could aso be reduced
if the BHP regulatory and benefits package becomes atemplate for future projects. For example, thebasic
terms and Structure of the Environmental Agreement and the Independent Environmental Monitoring
Agency may bereadily adaptableto other projectsand agenerally-accepted pattern for IBAsmay emerge.
Government could hasten this process by establishing either policy guiddines or legd requirements
regarding these components of the process. If modd agreements are readily available and parties
expectations reflect experiences with past projects or established guidelines, the transactions costs of
implementing the BHP modd for negotiated processes could be reduced sgnificantly in the future. The
extent of these savingsin time and effort will depend on the degree to which a generd template hasto be
adapted to the specific characterigtics of new projects and to the needs of the particular parties. It will dso
depend on whether the implementation of the BHP modd is successful.

5.5.4 Linking Bargained Outcomes Within the Overall Regulatory Process

The importance of coordinating aspects of the regulatory and benefits package is a fourth generd
lesson that will only be mentioned in passing here. The need to ensure coordination between the Water
Board process and the Environmenta Agreement was noted above. Coordination is complicated in the
case of IBAs since these agreements are negotiated without either forma guiddines or active government
involvement and are governed by a confidentidity clause. The possibility of overlap is recognized by a
clause in the Socio-Economic Agreement that accords paramountcy to IBAsin the event of aconflict. In
terms of the cash component of IBAS, there gppears to be no forma mechanism for coordination with the
overdl regulatory and fisca regime. Thisissue will be returned to in the section of thisreport on IBAs, and
generd issues of process coordination will be dealt with in more detail in a subsequent section.

5.5.5 Determining the Role of Gover nment

The find lesson from the negotiated components of the BHP process is that government plays a
criticaly important two-fold role in this regulatory modd. First, government has an indispensable role in
Setting the parameters for negotiations between the company and other interested parties. The efficiency,
effectiveness, fairnessand timeliness of the negotiati on process depends on the establishment of appropriate
incentives and end points for bargaining and can be greatly enhanced by government action to reduce
bargaining costs and ensure adequate linkages with other components of the regulatory and benefits
package. Even if the negotiations are primarily or exclusvely between the project proponent and other
parties, as was the case for IBAs in the BHP process, government cannot smply stand back and treat
discussions as a business transaction or private contract. Government has aresponsbility to al partiesto
ensure a reasonably leve playing field and to assgt in bringing negotiations to a timdy and satisfactory
concluson.

The second role of government isto safeguard the publicinterest. In negotiationstowhichitisaparty,
such as those leading to the Environmental Agreement, government is at the table to see that the public
interest is not overlooked by the other parties. In the case of bilateral IBA agreements, the public interest
raisesmore complex problems. Thisissuewill bereturned to below. Thekey point hereisthat participatory
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and indusive processesmust ultimately be measured against both the needs and expectations of the parties
and againg the public interest. The government's responsibility to protect the latter should not be
overlooked in the course of itsrole as afacilitator of negotiations between particular interests.

To return to a theme of the BHP process discussed earlier in the report, the negotiated approach to
regulatory and benefits issues implies a redefinition of government's role but it does not by any means
diminate thet role. In fact, the success of this gpproach depends critically on government establishing the
framework for negotiations and ensuring that the public interest is protected. If the BHP processisto serve
asamodd for thefuture, government should take amore systematic and carefully planned gpproach to this
matter.

Recommendation #5:

Government action to ensur e the efficiency, effectiveness and fair ness of negotiated
processes should include:

| establishing an incentive structure conducive to focused and results-oriented
bargaining, with particular attention to the balance of bargaining power among
the participants,

| establishing end points for negotiated processes, notably time frames and
deadlock-breaking mechanisms;

L] taking measuresto facilitate negotiations and reduce bar gaining costs,

L] ensuring linkages between bargained outcomes and other components of the
regulatory and benefits package where identical or related issues are
addressed in different forums; and

L] exercising itsresponsbilitiesboth to set the parameter sfor negotiationsand to
ensurethat the publicinterest is protected.

5.6 Making Participatory and Inclusive Processes Work

One of the strengths of the BHP process was the inclusveness of affected interests and their direct
participation in decison making. This festure was particularly evident in the negotiated processes, notably
the Environmental Agreement and the IBASs. In both cases, directly affected Aborigina groups and BHP
were partiesto the setting of termsand conditionsrelating to environmental protection and socio-economic
benefits. In addition, the more forma regulatory proceedings of the Water Board benefitted from active
intervenor involvement at both the public hearings and technica consultations. This involvement included
opportunities to present evidence and question other parties in the hearings, discussons regarding terms
and conditionsfor the licence in the Technical Advisory Committee, and opportunities to comment on the
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draft water licence. Inclusveness and effective participation clearly improved the qudity of the fina
regulatory package in that good ideas were brought to the table by al parties and improved through the
give and take of negotiations. Thelegitimacy and acceptability of theregulatory packagewas a so enhanced
by the direct involvement of Aborigina, governmenta and company representetives.

Theeffectiveness, efficiency and fairnessof participatory processesdependson certain preconditions,
the importance of which isunderlined by the BHP experience. For thismodel to work: (1) there should be
some certainty regarding who should partici pate and the appropriate partiesmust be at thetable; (2) active
participation in decison making should be distinguished from traditional consultation; (3) a balance must
be struck between imposing deadlines and alowing time for processes to proceed in a planned and
managesble fashion; and (4) parties must have adequate financia resources to participate effectively.
Making sure that these preconditions are satisfied will be essentid if the BHP model is to be built on and
improved and the same satisfactory results achieved for future projects.

5.6.1 Determiningthe Appropriate Parties

The effectiveness and efficiency of participatory processeswill beimproved if the appropriate parties
are identified and involved as early as possible. The BHP process gave rise to particular problemsin this
respect given the context of unsettled and overlgpping land clams. These problems can be andyzed in
severd ways.

From the company's perspective, government officids provided inadequate guidance at the
early Sages of project planning in identifying which Aborigina groupsit should ded with. BHPwould have
preferred a clear decision at the outset to identify which groups were in and which were out of IBA and
other negotiations, and evidence of government resolve to stick to this decision throughout the processin
the face of demands from other groups for inclusion. Furthermore, the company experienced problems
when political conflicts within Aborigina groups resulted in uncertainty as to who was the legitimate
bargaining partner. In one case, this problem resulted in asignificant delay in IBA negotiations. It gppears
unreasonable to expect a company to sort out the conflicting land claims and contentious politics of the
North without assstance from government, particularly when consultation and reaching negotiated
agreements with Aborigind groupsis effectively a precondition for project approval.

Determining who should be a the table was dso a concern of Aborigind groups. From the
perspective of at least one group, the legitimate interests of al Aborigina groups should not have been
trested identically and some digtinction should have been made among them depending on the strength of
their respective interests in the project area. Since the company can hardly be expected to undertake the
unenviable task of evauating the merits of competing dams, if this function is to be done it must be the
respongibility of government or of Aborigind groupsthemsdves. Other Aborigina groupsfdt that in certain
processesthey wereinvolved too late or their concernswere overlooked. Thereislittle doubt, for example,
that the 60-day time limit following August 8 put those groups whose IBA negotiations were not well
advanced a a sgnificant disadvantage.
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The settlement of land clams would undoubtedly add clarity in terms of defining the participants.
Nonetheless, even a project within one clam area may potentialy affect the legitimate interests of other
Aborigind groups, aswasthe casewith the BHP project wherethe Inuit within the Coppermine River basin
expressed concerns regarding downstream effects and losses to wildlife harvesting on lands thet they had
traditiondly used but were outside of their claim area. In the event that projects proceed in areas where
clams are not settled, the involvement of multiple parties that complicated the BHP process may well be
replicated. Demands to participate will be strengthened if the precedent is established that bilateral IBAs
are aprincipa means whereby individua communities or Aborigina groups can obtain cash and in-kind
benefits from minerd development in the North.

Some of the problems of identifying and involving Aborigina groups may be addressed by changes
within the DIAND regiond office that have occurred following the BHP process. In particular, the
establishment of a separate Claims Directorate at the regiond office and the closer cooperation between
those respongible for land claims and resource management within DIAND may improve the qudity of
information available to project proponents regarding who should be involved in consultations and
negotiations. Furthermore, the BHP experience has underlined to the mining industry in the North the
importance of establishing effective lines of communication with Aborigina groups from the early stages of
project planning. One of the Aborigind groups indicated that it has observed a sgnificant increase in
communication from mining companies operating within its traditiond territory.

Nonetheess, implementation of the BHP modd in the future will require continued effort to ensure
boththat relevant partiesareidentified and involved in participatory processesearly in project devel opment
and that the list of participants is limited to those with legitimate interests. Government, industry and
Aborigina groups should al work together in this area to provide greater certainty for future projects.

5.6.2 Digtinguishing Consultation from Participation

The important distinction between the traditiona consultation model and direct participation
in decison making was underlined by one of the Aborigina groups involved in the BHP process
and echoed in the comments of many other participants. This distinction was particularly important in the
case of the Environmental Agreement, which was unprecedented in its direct involvement of Aborigina
representatives in the setting of environmental requirements for the project. Severd participants in that
process stated their view that the Environmenta Agreement would have been significantly different ) and
from their perspective much less satisfactory) had it been negotiated between BHP and government in a
bilaterd or trilatera forum with othershaving only the opportunity to submit commentson successvedrafts.

The IBAs aso provided Aborigind groups with an opportunity to address issues of mutua concern
directly with the company. Once again, rather than merely being consulted on socio-economic issuesthey
had a direct hand in shaping how benefits from the project would be shared with loca communities.

Although the Water Board process differed from the Environmental Agreement in that thefina terms
and conditions in the water licence were not the result of negotiation, the involvement of interested parties
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through the Technical Advisory Committee aso appears to have gone beyond traditiona consultation. It
appearsthat the submisson of written interrogatoriesand the detail ed discussons at the Technica Advisory
Committee provided ared opportunity for input by those with an interest in the water licence.

It iswell understood that "public participation” covers a spectrum from the provison of informetion
with an opportunity to comment to direct involvement in the process of making decisons. Much of the
success of the BHP modd in achieving both innovative substantive results and a broad measure of
consensus among the affected parties can be attributed to shifting important issues towards the direct
involvement end of the spectrum. As one participant observed, it would have been impossible to achieve
the same outcome using the traditional modd where Aborigina groups were consulted, but not directly
involved.

5.6.3 Balancing Real Deadlineswith Adequate Timefor Effective Participation

The intense pressure created by the Minigter's decision to impose a 60-day deedline for sgnificant
progressonthe Environmental Agreement, IBAS, the Soci o-Economic Agreement and the Protected Areas
Strategy wasfelt by dl participantsin the BHP process. This pressure was accentuated by the concurrent
Water Board process. Although the burden inthisrespect fell most heavily onthe Aborigina leeders, it was
recognized that both DIAND and BHP were dso stretched to the limit during this period. Partiesgeneraly
recognize that the imposition of ared deadline was effective in focusng negotiations and driving them to
conclusion, but few if any would seem to relish the prospect of going through another process of thistype.
As one participant commented, some pressure is a good thing but in this case it was extreme. For
Aborigind groups with limited human resources, the combination of a short deadline and smultaneous
processes made it difficult or, in Some cases, impossible to participete effectively.

Although alonger time frame might not have yielded better resultsin this case, it would dearly have
permitted a more manageable process and might well have alowed for improved planning and
coordination. It aso appears that while the 60-day time frame was redigtic for IBAs where negotiations
were wdl under way, it was not possible for Aborigind groups a an earlier age in discussions with the
company to reach closure within that period. As a result, these groups may have suffered a loss of
bargaining power in subsequent discussions.

A gtrong argument can be made that the 60-day time limit proved the vaue of clear deadlines and
pressure to reach agreements. IBA negotiationsthat had been stalled suddenly moved towards conclusion
and a complex multiparty negotiation on environmental issues produced a final document agreed to by al
parties. Asnoted e sawherein thisreport, tying negotiated processesto firm end pointsis probably essentia
if they are to fit within aworkable regulatory framework. Nonetheless, if the BHP process is established
asamode for future projectsit should be possble to avoid the highly compressed time framefor multiple
negotiations that occurred following the Minister's announcement of August 8.

Adequatetimefor preparationisa soimportant for participationinquas-judicia regulatory processes.
The operativeissuesare likely to be the notice periodsfor various stages of the proceedings, the adequacy
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of the time dlowed to review rdevant information, and the timeliness of intervenor funding. As discussed
above, certain Aborigind groups felt that they obtained intervenor funding too late to dlow them to use it
effectively to prepare for the first stage of Water Board hearings. Since these factors contributed to the
decisonto hold a second phase of hearingsin October, the absence of a clear procedure to alow parties
sufficient time to prepare early on resulted in an unanticipated delay in the process.

In both negotiated and quasi-judicia processes, therefore, effectiveness of intervenor participation
requires adequate time to prepare. Balancing this requirement againg the risk that opportunities for delay
may be used for gtrategic purposes and thereby undermine process efficiency and predictability islikely to
be one of the principa chdlengesif the BHP modd is applied in the future.

5.6.4 Providing AdequateResour cesfor Aboriginal and other Participantsin Quas-
Judicial and Negotiated Processes

An absolutely essentid precondition for effective participatory processesisthe provision of adequate
financia resources. Lessonsin this regard can be learned from severa components of the BHP process.

Asdiscussed above, anotablefesture of thisprocesswasthat certain functionsthat government might
traditionally have undertaken were transferred to, or shared with, Aborigind and other participants.
Environmenta requirements were developed through multilateral negotiations, socio-economic benefits
were worked out in bilateral IBA negotiations, and some of the closest scrutiny of BHP's water licence
gpplication clearly came from intervenors. In dl cases, the active participation of non-governmenta
participants was critical to establishing key elements of the overdl regulatory and benefits package
governing the project.

Thereisno doubt that expert assstanceisrequired by Aborigina groupsand othersif they areto play
an effective role in the participatory processes that were so centra to the BHP process. The need for
intervenor funding is clear a the project review stage, where careful scrutiny of the voluminous and often
technica EIS cannot be undertaken without specidist expertise. In recognition of this need, a process for
funding interventions is established under Canada's EA legidation.

Intervenor assstanceis aso essentid at the regulatory stage. The Dogribs interventions before the
Water Board underlined the value of the public hearing process and the fact that interventions on complex
indugtrid licences cannot be effective without technical ass stance and expert representation. Remarkably,
thereisnoformal processfor intervenor funding at Water Board hearings. Asaresult, Aborigina intervenor
groupswere obliged to approach DIAND on an ad hoc basisfor financia assistance. To DIAND's crediit,
some money was provided in this way to support Aborigina participation in the Water Board process.
However, non-Aborigina groups that participated in the EA pand hearings and were told that their
technical concernswith the project would be addressed by the Water Board were unableto securefunding
for interventions at that

Stage.
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One disadvantage of an ad hoc funding procedure for certain classes of intervenorsisthe risk that
it will lack consgstency and transparency. Another consegquence may be unexpected delay. The fact that
certain Aborigind groupsdid not securefunding until shortly beforethe Water Board hearing in September
contributed to the decision to adjourn these proceedings until October. This delay was of consderable
concern to the project proponent and added yet another eement of uncertainty to the regulatory process.

Needless to say, the need for expert assstance is no less pressng in the context of negotiated
processes such asthoseleading to the Environmental Agreement andtheIBAs. Legal, socio-economic and
environmenta expertise aredl essentid if Aboriging groups are to participate on aleve playing field with
government and industry, articulate and defend their interests, and contribute fully to the development of
innovative and effective agreements.

If the BHP modd isto operate effectively in the future, thereisapressing need to establish afair and
systematic procedure for funding participation in quasi-judicid and negotiated processes. This procedure
should determine which partiesaredigiblefor funding, what quantum of funding isappropriate, who should
providethe money, and how ameasure of accountability inthe use of participant funding should beensured.
Participants would thus have a better idea of their entitlement to assstance and of the conditions, both
procedura and substantive, that attach to such funding. A well defined procedure would aso benefit
government and the project proponent when, for example, a participant group fails to take advantage of
avalable funding and subsequently complains about unfair trestment or inadequate resources. Certainty
regarding the rules of the game for participant funding should therefore increase the predictability of quas-
judicid and negotiated processes for dl parties.

It appears that some of the issues relating to participant funding were addressed in a reasonably
satisfactory manner in the BHP process through ad hoc decisions. As noted above, DIAND did provide
funding to Aborigina groups on several occasions. The authors of this report are not in a position to
eva uate the adequacy of the amount of funding that was available from DIAND or from other sources, or
the details of the adminigtrative procedures through which funding was provided. Nonetheless, the
disadvantages of anad hoc approach to participant funding are clear and problemsin thisarea could pose
ared threat to the ussfulness of the BHP modd in the future. Without adequate funding, the promise of full
participation is an empty one which can only breed frustration and cynicism about the processasawhole.

Recommendation #6:

In order to ensurethat participatory and inclusive processes operate in an effective,
efficient and fair manner, gover nment should:

L] ensure that the appropriate parties are identified and involved in the
processes as early as possible and limit participation to those groups having
legitimate interestsin the project;

L] recognize the critically important distinction between traditional models of
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consultation and thedir ect involvement of inter ested partiesin decision making,
and promotethe latter approach where possible;

L] balance the need for real deadlines with the requirement that parties have
adequatetimefor effective participation; and

L] ensur e that the Aboriginal and other participantsin quas-judicial and negotiated
processes have the financial assistance that is absolutely essential if their
involvement isto beeffectiveand if cynicism and frustration aretobeminimized.

5.7 Clarifying the Role of IBAs

The IBAs negotiated between Aborigina groups and the company were an integral part of the BHP
process. They differ frommost other components of theregulatory and benefits package, however, inbeing
private contracts between non-governmental parties, negotiated largely behind closed doors and subject
to a confidentidity provison. While this provison has not prevented the genera issues addressed in the
IBAs from becoming widely known, it has restricted access to the details of the IBAS and has cast
something of ashroud of secrecy over the whole IBA process.

There appears to be widespread agreement among participants in the BHP process that IBAs are
animportant and useful component of the regulatory and benefits package. Furthermore, IBAs appear to
be an accepted feature of development in the North, having been used in earlier projects. Specific
provisons requiring these agreements are found in certain land clams agreements and some legidation
governing oil and gas development. In the BHP process, however, therewasno legidative or claims-based
requirement for IBAs, nor were there any forma guidelines regarding the content of these agreements. As
discussed above, the requirement of satisfactory progress on IBAs as a precondition to fina project
approva was an entirely discretionary decison by the Minigter.

The principle that Aborigind people should share in the benefits from resource development in the
North iswiddy accepted and IBAs are clearly ameans of tailoring those benefits to the specific needs of
communities and Aborigina groups. IBAsaretherefore likely to remain part of the regulatory and benefits
package if the BHP modd is applied to future projects. The use of IBAs in the BHP process raises,
however, some important issues regarding the lega and policy framework for these agreements and the
relationship between IBAs and other components of the regulatory process. IBAs dso raise questions
regarding the public policy implications of addressing important components of the regulatory and benefits
package through private contracts. The following sections discuss these genera issues.

As noted earlier in this report, the authors were not able to review sgned IBAs nor were they given
a detailed account of the negotiation processes that produced these agreements. Nonetheless, a number
of participantsin the BHP process were willing to talk in genera terms about the content and implications
of IBAs. The discussion that followsis based on these generd comments and the authors own anays's of
theissuesraised by IBAs.
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5.7.1 Providing a Legidative Basisfor IBAs

If the IBA component of the BHP process becomes a precedent for future projects, consgderation
should be given to establishing a specific legidative or policy requirement and associated guiddines. This
legal basis could be provided through land damsor through legidation. Although some participantsin the
BHP process expressed the view that IBAs should be entirely amatter between the project proponent and
Aborigind groups, there are severd reasons why this approach is likely to be both unredistic and
unsatisfactory.

The first set of reasons was discussed above in the section on negotiated processes. The
farness, efficiency and effectiveness of negotiated components of a project'sregulatory process depends
on the balance of bargaining power between the parties and the provision of end points, notably timelines
and deadl ock-breaking mechanisms. These negotiations do not occur in avacuum and government cannot
amply wash its hands of IBAs and declare them to be a private contractual matter. The BHP process
provides ample evidence that the establishment of aclear link between IBAsand regul atory approvas may
be essentid if these agreements are to proceed expeditioudy to a satisfactory conclusion. Furthermore, a
decisionby government not to intervene would itsalf be asignificant development if it impliesthat regulatory
approvas will be granted whether or not IBAs are signed. Thistype of non-action by government tipsthe
balance of bargaining power clearly in favour of the project proponent. Once it is acknowledged that
government decisons will inevitably have an effect on IBA negatiations, the question to be answered is
whether these decisons should be ad hoc and without firm lega foundations, as in the BHP case, or
grounded in aclearer legal and policy framework.

The second reason for considering a forma IBA requirement relates to certainty and process
predictability. Evenif companies recognize, asdid BHP, that IBA negotiations are required as a practical
matter in the North and serve as a useful means of establishing a good neighbour relaionship with
Aborigind groups, the absence of aformal requirement islikely to be asource of uncertainty. In particular,
the role of IBAswithin the overdl regulatory and benefits package is not well defined and it isnot certain
whether afallureto conclude agreementswith some or dl of the Aborigind groups claming an entitlement
to benefitswill result in project delay or even arefusal of government to issue approvas. Certainty and
predictability would thus be enhanced by alegal and policy link between IBAsand the processfor project
review and approval.

Findly, IBAs arguably touch onimportant matters of public policy. Legidative parameters or policy
direction may be appropriate to address aspects of IBAs that affect the public interest in genera and the
regulatory processin particular.

5.7.2 Addressing the Public Interest Implications of IBAs

A full review of theimplications of IBAsfor the public interest isimpossible in the absence of direct
accessto 9gned agreements. Thediscusson thet followsisthusintended primarily to highlight two potentia
areas of concern. First, IBAs may have direct or indirect effects on the role of Aborigind groupsin other
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regulatory processes. Second, the cash component of IBAS raises a number of important policy issues.
5.7.2.1 |1BAsand the Role of Aboriginal Groupsin Regulatory Processes

IBAs are intended, on their face, to establish a basis for the involvement of Aborigina people in
projects and, more generaly, to provide them with opportunities to share in the benefits of industrial
development occurring within their traditiond territories. These agreements may, however, have incidenta
effects that should be carefully assessed.

The most obvious of these is that IBAs may attempt to condtrain directly the participation of
Aborigina groupsin other aspectsof project regulation. Severd participantsin the BHP process confirmed
to the authors of this report that the company'sinitia IBA proposa contained acovenant on the part of the
Aborigind signatory not to object to theissuance of regulatory licencesor approvasreating to the project.
It appears that this covenant was phrased as being "condderation” for the company entering into the IBA.
The implication of this term in non-legdl language is that the covenant was presented as being part of the
Aborigina sde of the bargain, in exchange for which benefits were granted by the company. Whether or
not this clause appeared in the final agreementsis not, of course, a matter of public record. Nonetheless,
the fact that it was on the table is worthy of note. Four general comments are in order.

Firg, if IBAsreflect an underlying entitlement of Aborigina groupsto direct benefits from projects,
it is not clear why these groups should be asked to congtrain their participation in the regulatory process
as acondition for receiving those benefits. In the absence of awell defined understanding of the underlying
purpose of IBAs and without alegd foundation for these agreements, opportunitieswill arisefor thistype
of arguably inappropriate linkage.

Second, if Aborigina groups are dependent on IBAs as the principa vehicle for obtaining cash and
in-kind benefitsfrom projects, project proponentsmay have considerableleverageto pressfor theinclusion
of provisions such asthat noted above. Isit appropriate that Aborigina groups should be confronted with
a dtuation where they may, in effect, be asked to choose between ther right to participate fredy in
regulatory processes and their right to benefit from projects occurring within their territories?

Third, isit gppropriate as agenerd matter of public policy that groups should fetter their legd rights
in this manner through private contract? This question has particular importance if one takes the view that
an important feature of the BHP mode was the development of inclusive and participatory approachesto
decis onmaking. Theargument was devel oped abovethat the BHP process can beinterpreted assigndling
an implicit or explicit public policy decison to shift sgnificant responghility for the effectiveness of the
regulatory process onto the shoulders of non-governmentd participants. This shift is evident in the role
accorded to these participantsin both quasi-judicid and negotiated processes. If thisisthe policy direction
implicit in the BHP model, any components of the regulatory and benefits package that may constrain the
ability of Aborigina groupsto participate in the process as awhole should be viewed with concern.

Theimportance of thisissueisunderlined if one consdersthe possihility that IBAsmay be concluded
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even before a project enters the regulatory process. What would be the implications for the regulatory
model developed in the BHP context if, in the case of afuture project, Aborigind groups were offered a
ggnificant benefits package, including an up-front cash component, at the early stages of project
development and if this offer were contingent on a covenant not to oppose the project in regulatory
proceedings? The risk that IBAs may provide a mechanism for companies with degp pocketsto in effect
buy off opponents to projects cannot be completely discounted. While there is absolutely no evidence of
this type of behaviour in the case of the BHP process, other companies might not measure up to the high
standard set by BHP.

In response to these concerns, one might argue that Aborigina groups are in the best position to
protect their own interests and that they are quite cgpable of deciding whether or not to refrain from certain
typesof activity inexchangefor benefits. Furthermore, thereisno obligation onthem to agreeto thesetypes
of conditions. Onekey Aborigind participant in the BHP process stated clearly to the authors of thisreport
that, in hisview, companies mugt satisfy his peoples environmenta concernsregarding projects beforethe
benefitsissues will even be consdered.

It isdifficult to be certain in the abstract whether dl Aborigind groups will be equdly adleto resst
pressure, particularly in a context where IBAs are not legdly required and the relative bargaining power
of partiesto these negotiationsis unclear. The promise of cash or in-kind benefitsmay, however, condtitute
a sgnificant temptation to accept redtrictions on regulatory or other activities, particularly if there is no
certainty regarding the Aborigina group's genera entitlement to benefits or itsright to secure an IBA prior
to project gpprova. The fundamental point isthat government action may be required in order to address
issues of thistype in IBA negotiations. One dternative would be to specify the content of IBAs to some
degree, clearly prohibiting clauses of the type discussed above. Another aternative would beto ensurethat
Aborigind groups have sufficient bargaining power in IBA negotiations so that they can effectively resst
pressure to include provisons of this type without jeopardizing their entitlement to reasonable benefits.

A find point on this issue concerns the leverage that IBAs may provide a company even in the
absence of a specific clause precluding Aborigina groups from intervening in regulatory processes to
oppose project approvals. The authors of this report were not, of course, able to review the subgtantive
obligations or dispute-resolution provisons contained in IBAs. It is nonetheless possible that these
agreements could provide opportunities for project proponents to suspend cash payments and other
benefits for a variety of reasons. While some of these reasons may be fully judtified, the exercise of this
discretion through the mechanism of aconfidential agreement could provide unscrupul ous proponents with
an opportunity to exert pressure on Aborigina groups in the context of ongoing regulatory proceedings.
One would hope that IBAs will be structured so as to minimize the risk of this type of unconscionable
behaviour. Intheabsence of legal guiddinesor direct government involvement, however, thereisno public
means of addressing thisrisk directly.
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5.7.2.2 Ensuring Appropriate Mechanisms for Fiscal Transfers from the
Company to Others

The second important set of public policy issues relating to IBASs concerns their cash component.
Once again, thisareais shrouded in mystery given the confidentidity of these agreements. Nonetheless, the
authors of thisreport were told by severa sourcesthat the cash paymentsincluded inthe BHP IBAswere
in the multi-million dollar range. These amounts are, it gppears, sgnificant from the perspective of
Aborigind groups and the company.

It seemsthat these paymentsare most accurately characterized asarevenue-sharing or profit-sharing
arrangement, although they may not be contingent in any way on the project's profitability. They could dso
conceivably be viewed as aform of compensation, dthough there is no indication that they are linked to
any specific loss suffered by Aborigina people. Since the BHP project is located in an area of unsettled
clams, cash trandfersto Aborigind groups likely reflect an underlying entitlement to a share of the profits
of development that is based on some measure of ownership, or at least traditional occupation, of theland
wherethe development occurs. The characteri zation and quantum of the cash component of the IBAsraise
two issues the place of IBAs in the overdl fiscd regime and the gppropriations of IBAS as redidtributive
mechanisms

5.7.2.2.1 IBAsand the Overall Fiscal Regime

The fird issue concerns the postion of IBAs within the broader fiscad framework. One would
generdly expect to seethe public benefit from resource devel opment to be obtained through acoordinated
taxation and roydty system that is created with aview to the needs of both the public as resource owner
and industry as project developer and risk taker. In broad terms, the roydty and taxation regime should
ensure afair share of project revenueto the public without being either so onerous or so unpredictable that
it congtitutes a deterrent to devel opment. One would expect ameasure of coordination to ensure that the
total public claim on project revenue is consistent with a reasonable rate of return on the project. To
achieve this objective, atention must be paid to the cumulative fiscal impact of varioustaxation and royalty
regimesand it may be desirableto tiethese regimesdirectly to profitability, so asnot to unduly pendizeless
lucrative but nonetheless viable projects. Furthermore, there is a need to be conscious of the overdl fisca
burden on the proponent when the direct and in-kind costs associated with other components of the
regulatory and benefits package are added to the taxation and royalty obligations.

The problemwith theBA modd for redistributionisthat it gppearsto beincons stent with thesebasic
gods of the overal taxation and royaty regime. Thisinconsistency probably does not matter much if the
cash component of IBAs s relatively smdl. It will become amagor concern, however, if the cash transfers
contained in IBAs are dgnificant in terms of project profitability. This problem will be particularly serious
if expectations regarding cash payments are ratchetted up by rdatively lucrative projects like BHP's
diamond mine. Subsequent projectsmay smply be unableto deliver cash transfersin line with expectations
and theresult may beto squeeze smdler playersand more margina projects out of the development game.
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incentives to accept lower cash transfers rather than risk rendering projects uneconomic. Furthermore,
there may be arationaefor excluding smal or margina projectsthat are unableto ddiver asgnificant cash
payment to Aborigina groupsin addition to other benefits. Inthis context it should be noted, however, that
the benefits of development to non-Aborigina people should dso enter into the equation when determining
ifitisinthe publicinterest for projectsto proceed. Evenif itisdesrableto set athreshold for IBA transfers
that would have the effect of excluding some otherwise viable projects, this result should arguably be the
result of an explicit policy choice as opposed to being the unintended consequence of the ad hoc
negotiation of IBAs.

The fiscal problems associated with IBAs will be accentuated if cash payments, unlike taxes
and roydlties, are not rdated to profitability. Aboriginad people may, of course, be reluctant to link their
entire benefits package to the ups and downs of resource-based industries. Nonethel ess, an argument can
be made that some degree of profit senstivity isgppropriateif IBA paymentsarelarge dollar amountsand
reflect an ownership-based entitlement to share in the benefits of resource development. Consideration
might be given to a payment formula based on a guaranteed minimum payment, with additional amounts
to be determined according to project profitability. Once such a structure is proposed, however, the
arguments for integration with the overdl taxation and royalty regime would gppear to be even stronger.

If the BHP modd is to become the norm for future projects and if the cash component of IBAsis
sgnificant, some coordination with the overal fisca regime will likely be required. This coordination may
be achieved through mechanisms in land claims agreements. In the absence of settled claims, however,
other options should be considered. One way to address thisissue would be to separate IBAs and cash
transdfers completely. IBAswould then focus exclusvely on customizing socio-economic benefitsin aress
such as employment, training and business opportunities to the particular needs of communities or
Aborigind groups. Any Aborigina entitlement to arevenue stream intheform of roydties or profit-sharing
would be addressed as an integral component of the overal fiscd arrangements. In short, the tota public
sector claim on project revenues would be set at a reasonable amount and then the various governmental
and Aborigina clamantswould divide up the pieamong themsdlves. In thisway, the company would not be
faced with an unstructured negotiated process of redistribution in addition to, and uncoordinated with, the
fixed taxation and roydty regime. Another dternative would be to dlow IBA payments to offset tax and
royaty payments, thus stabilizing the totad fiscal take while alowing negotiations or pre-established
guiddines to determine the precise dlocation among government or Aborigina groups. Other means of
ensuring a sensible overdl fisca regime could undoubtedly be developed, but al will require some
modification of the unstructured approach to IBAs that occurred in the BHP process.

5.7.2.2.2 |BAsasRedistributive M echanisms

A second fiscal issue raised by IBAs is whether private bilateral agreements are an appropriate
mechanismfor redistributing asignificant portion of the benefitsfrom projectsin the form of cash trandfers.
An evauation of the advantages and disadvantages of significant cash trandfers from socia and economic
perspectivesis beyond the scope of thisreport. Sufficeit to say that it is unclear what mechanisms, if any,
are contained in IBAsto ensurefinancia safeguards and accountability. Furthermore, it is unclear whether
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cashtrandferred in thisfashionisto bekept intrugt, invested in infrastructure, used for program funding and
other current expenses, or distributed on a per capitabasisto Aborigina people.

A related issue concerns the effect of individua IBAs on broader redistributive gods. The Gwichin
and Sahtu land claims agreements, for example, include amechanism for royalty sharing. It isat least worth
consdering whether cash payments to individua groups or communities through IBAs would undercut a
more generd redidiributive regime of thistype. Aswith other aspects of the BHP process, certain issues
relating to the cash component of IBAs may be resolved by the settlement of land clams but other
problems may remain.

It may bethat Aborigind inditutions have adegquate mechanismsin place to ensure that the Significant
cash payments gpparently included in IBAs are used to maximum advantage and are shared equitably.
Transparency and public oversight may belimited, however, by thefact that IBAsare private contractsthat
include a confidentidity clause. One participant in the BHP process indicated that this restriction did not
fit well with the public nature of these agreements from the Aborigina perspective and with the transparent
and conaultative nature of Aborigind inditutions.

One could take the view that what happens to this money is entirely up to the parties to these
negotiations. Asunderlined in the earlier discussion of negotiated processes, however, government cannot
avoid some measure of involvement and respongibility. At least in cases whereland clams are not settled,
it will likely have arole in identifying which Aborigind groups, and which particular organizations, are
entitled to negotiate IBAsfor agiven project. Furthermore, the incentive structure crested by government
will have a sgnificant impact on the ability of Aborigind parties to IBA negotiations to extract cash
payments from project proponents. Application of the BHP mode in the future will therefore require
government to turn its attention to the cash components of IBAs,

5.7.3 Requirementsfor Successful Implementation of IBAs

A find and critically important issue regarding the role of IBAs in the BHP process concerns the
chdlenge of implementing these agreements and meeting the expectations that they have generated.
Employment and business opportunities and promises of assstance with education and training will mean
little if Aborigind people are unable to take advantage of these provisonsin the IBAs.

The Socio-Economic Agreement isintended to assist Aboriginad people, and Northernersin generd,
in benefiting from the BHP project. Another potentialy promising initiativein thisrespect isthe Community
Mohbilization program. Although BHP played akey role at the early stages of this program, the leadership
has now shifted to a partnership of industry and others. Some funding was provided by government, and
sgnificant in-kind contributions have been made by the partner companies. The purpose of this project is
to asss Aborigind communities in understanding the needs of industry and equipping themsdvesto take
advantage of opportunities associated with development in the North.

Thiskind of initiative appearsto be necessary if the expected socio-economic benefitsfrom the BHP
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diamond mine and other minerd development in the North are to be achieved. Success in involving
Aborigind people directly in these projects will aso, according to one participant in this program, be
essentid if support for development is to be sustained. Furthermore, the BHP precedent for IBAswill be
an important bench mark for future projects. There is arisk that a failure of the BHP IBAs to deliver
concrete benefitsto Aborigina peoplewill undermine confidencein thismechanism and makeit much more
difficult for subsequent project proponents to secure mutualy satisfactory agreements with Aborigina

groups.

It is generdly recognized that employment and contracting objectives contained in IBAs will not be
achieved ingantaneoudy. There is reason to be concerned, however, tha insufficient attention may be
devoted to the preconditions for delivering on IBAs. Finding government resources to address this issue
may not be easy and the Community Mobilization program illustrates the potentia for the private sector to
fill a least part of the gap. Having devoted so much effort to securing the regulatory and benefits package
for the project, however, it would be unfortunate if government could not make the necessary commitment
to ensuring successful implementation. Attention to this matter isimportant Since the degree to which the
BHP IBAsare successtul will likely have implications which go well beyond that project. The ability of the
IBAsto deliver onexpectationswill beamgor determinant of whether the BHP modd will beviable over
the long
term.

Recommendation #7:

Government should take the following actions in order to define more clearly the
role of IBAs, addressthe implications of these agreementsfor the publicinterest and
increasethelikelihood that the expectations generated by IBAswill be met:

L] ensure that aclear legal and policy basisisestablished for IBAS, either through
legidation or theland claims process,

L] prohibit the inclusion in IBAs of provisons that would restrict the ability of
Aboriginal groups to participate fully and freely in regulatory processes and
establishguidelinesor legal safeguar dstoreducetherisk that IBAswill beused
to exert undue pressure on Aboriginal groups,;

L] address the implications of the cash component of IBAs for the overall fiscal
regime applicableto projects,

L] play a more active role in overseeing the use of IBAs as redistributive
mechanisms; and

L] work closdly with project proponents, Aboriginal organizations, local
communities, private sector partners, educational institutions and other
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interested parties to maximize the likelihood that the intended beneficiaries
of IBAswill be able to take advantage of the opportunities made available to
them.

5.8 Providing for Compensation

Compensation became an issue a severd points in the BHP process because of the known and
potentia impacts of the project on land, resources and the interests of those people engaged in land-based
subsistence or commercid activities. Discussons focused on both the establishment of a suitable
compensation process, to be used in the event that unexpected harm occurs, and on the quantum and
alocation of compensation payments for the inevitable destruction of fish habitat by the project. The most
detailed discussions of compensation occurred in the EA and Water Board processes and in connection
with the Department of Fisheries and Oceans (DFO) authorization under the Fisheries Act.

The EA pand identified compensation as an important issue early in its process. The pand's request
for additiona information from BHP following its review of the EIS included a question regarding the
company's plan to compensate both commercia and subsistence users of the land and resources for any
interference with their livelihood resulting from the project. BHP's response set out a framework for
addressing compensation claims made by commercid land users that involved discussion of the type of
interference with commercid activities, the extent to which that interference is atributable to BHP's
activities, possible mitigation measures, and the financid loss suffered by the clamant. BHP's proposed
approach placed the burden on the claimant to demongtrate clearly the basis of theloss and committed the
company to negotiate in good faith. If agreement is not reached, an independent auditor or mediator may
be used to review the information presented. In relation to subsistence land users, BHP dtated that it
expected that any long-term concerns would be raised during the impact and benefits discussions.
Otherwise, BHP indicated that it contemplated a process similar to that proposed for commercia users.

The EA pand's report included a section on compensation that reviewed BHP's proposa and the
arguments put forward by variousintervenors. The panel acknowledged the concerns of subsistence users,
but noted that these concerns focused more on cumulative regiond effects of increased land use than on
the impact of BHP's particular project. It aso agreed with asubmission from the GNWT that the strict legal
burden of proof may be too demanding a test for compensation issues in relaion to the project, athough
it cautioned that BHP should only be expected to compensate land users for effects that can reasonably
be shown to result from its project.

The panel concluded by endorsing BHP's proposed gpproach but noting that it is merely avoluntary
measure without a binding mechanism to ensure that compensation claims are resolved. It aso stated that
compensation issues would likely be addressed in IBAs. Findly, it observed that BHP's project islocated
in an area of unresolved land cdlaims and that compensation provisions may be included in land clams
agreements. On this basis, the pand made two recommendations:

26. The Panel recommends that the Government of Canada make BHP's compensation
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policy a condition of approva for the Project. In addition, the compensation policy
should set out firm procedures for seeing disputes through to resolution. The Pandl dso
recommends that the Government of Canada ensure that land-users have access to
resources to pursue compensation clams.

27. The Pand recommends that DIAND work closely with the GNWT to develop an
enforceable compensation policy that addressestheissues of burden of proof, accessto
resources and meansto ensureresolution, in relaion to future development inthisregion.
Once developed, the compensation policy should aso be gpplied to this Project.

The government's response to these recommendations was equivocd. It agreed that BHP
should develop a compensation policy with firm dispute-resolution procedures and it advised BHP that
requirementsrelaing to compensation would likely be part of an environmental agreement. Thegovernment
declined, however, to commit itsdf to providing resources to land users to pursue compensation clams.
Inaddition, DIAND undertook smply to work with the GNWT to review itsexisting compensation policy,
in consultation with industry and other land users.

Inlight of this discusson a the EA gage, it is noteworthy that the issue of compensation for losses
suffered by land users was not addressed in the Environmental Agreement. While the agreement does, of
course, provide for security deposits, these can be drawn upon only by government and are intended to
be applied to carry out work necessary to cure defaults. Security deposits under the Environmental
Agreement are not bledirectly by Aborigina groupsor other land users, nor do they provideafund
for direct compensation for any losses suffered by those engaged in commercia or subsistence activities.

The extent to which compensation is addressed in IBAs is not entirely clear to the authors of this
report. Participants in the BHP process gave no indication that compensation mechanisms to ded with
gpecific losses suffered by Aborigina land users were part of the basic IBA modd under discussion,
dthough it appearsthat a least one Aborigina group sought compensation provisonsinitsIBA. Asnoted
above, the secrecy of these agreements makesiit difficult to determinetheir impact onthe partiesor onthe
public interest. It thus remains unclear whether they conditute a systematic and enforceable approach to
compensation for Aborigina land users. There is no doubt, however, that any compensation provisons
found within these agreements would not benefit other land users.

Two other placeswhere compensation wasraised in the BHP process should be briefly noted. First,
Aborigind groups made arguments regarding compensztion to the Water Board. These arguments are
summarized in the Board's reasons for decision: the Dogrib Treaty 11 Council sought compensation-in-
kind; the Kitikmeot Inuit Association stated that it could not give the Board adollar estimate of the losses
that might be suffered by Inuit insream users, but sought support from the Board “in ensuring that BHP
establishan acceptabl e compensation process'; and the Y ellowknives Dene First Nation argued that it was
entitled to compensation on the bads of traditiond use of the area where the BHP mine is located. The
Board refused to consider compensation arguments by the ©utsel K'e Dene First Nation on the grounds
that they had failed to provide sufficient notice.
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The Northwest Territories Waters Act explicitly provides for compensation in the event that a
person is adversely affected as aresult of the issuance of alicence. In the reasons for its decison on the
BHP water licence, the Water Board stated that "the party seeking compensation must establish on the
balance of probatilities, through the introduction of evidence, its entitlement to compensation and abasis
for quantifying the compensation." The Water Board then rgected, in turn, each of the clams rdating to
compensation that had been advanced by the Aborigind intervenors. With regard to arguments for
compensation-in-kind and support for a compensation process, the Board concluded that these matters
were outside of its jurisdiction. The clam of the Yéelowknives Dene First Nation was regjected on the
grounds that sufficient evidence to support that claim had not been provided. Although the water licence,
like the Environmental Agreement, does require a security deposit, this depost is not intended as a
mechanism for compensating water users for losses suffered as a result of the project.

Second, as discussed in the following section, implementation of DFO's "no net loss' policy
for fisherieshabitat resulted in discuss ons between DFO and BHP regarding the appropriate dollar amount
to compensate for the destruction of lake and stream habitat caused by the project. Thisissue was sttled
through abilateral agreement, with money to be paid into a compensation fund. The compensation amount
was based, however, onthe cost of replacing the habitat destroyed by the project, not on any losses that
might be suffered by present or future users of the fishery. Furthermore, the compensation fund will be
avalable for fish habitat enhancement, not disbursement to commercid or subsistence users of the fishery
in the event that losses related to fish habitat destruction can be shown.

In the end, then, compensation provisonsareincluded a severa placesin the BHP mode; however,
the EA pand's recommendations that BHP's general compensation policy be a condition of project
gpprova and that firm dispute-resol ution procedures be included in it were not formally addressed in the
BHP regulatory and benefits package. Theresult isthat there gppearsto be no binding processfor handling
certain types of compensation clams that may arise in connection with BHP's project, notably clams
dlegingland-related |osses. Furthermore, as noted by the EA pandl, compensation claimsrelating to losses
suffered due to the cumulativeimpacts of severa projectswithin the Save Geologica Province could raise
difficult issues

It remains to be seen whether non-negligible losses will in fact be sustained by land users as aresult
of BHP's project done, or following more extensve development within the Save Geologica Province.
If there are no such losses, compensation will remain a moot point. Nonetheless, the absence of binding
procedures within the BHP mode to address certain types of compensation clams creates arisk that this
issue could become a contentious one should losses occur. In this respect, the contrast with explicit
compensation provisons under certain legidation governing oil and gas activities and in some land daims
agreements should be noted. Some attention to theseissuesisdesirableif the BHP modd isto be applied
in the future.

Recommendation #8:

Government should consider how best to ensure that fair, transparent and legally
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binding mechanisms, including dispute-resolution procedures, arein placeto address
all types of compensation claims that may be made by land and resour ce users for
lossesrelated to specific projects or to the cumulative effects of development within
the Slave Geological Province.

5.9 Coordinating DFO'sFish Habitat Compensation Policy with other Componentsof the
Regulatory Process

A number of concernsregarding the fish habitat compensation processwere raised during the course
of the BHP process. These issues related to the appropriateness of DFO's no net loss policy, the
trangparency of the process for reaching a compensation agreement where direct habitat replacement is
not feasible, and the capacity of DFO to play an effective regulatory rolein the Northin light of severe cut-
backs in gtaff and resources. An evauation of DFO's policy and its implementation is beyond the scope
of this report, except to note that the BHP modd as a whole will be improved where each individua
component operatesin a predictable and trangparent manner.

Two areas can be noted, however, where improved coordination between DFO's policy and other
componentsof the BHP process might beachieved. First, dementsof DFO'sfish compensation agreement
and its authorization for the destruction of fish habitat might usefully be coordinated with the weter licence
and Environmental Agreement. Second, administration of the fish habitat compensation fund through the
I ndependent Environmental Monitoring Agency could bean efficient way of obtaining input from Aborigina
groups and others on how best to use these funds. The latter possibility was raised at the Water Board
hearing and DFO agreed that input from Aborigina people would be sought in sdecting projects to be
financed by the fish habitat compensation fund.

DFO has a clear gatutory mandate relating to fisheries and fish habitat, and there may well be
advantages to having a specidist agency with responsbility in this area. Nonetheless, it appears from the
BHP process that DFO's activities were largely unconnected to the rest of the regulatory and benefits
package. Given the obvious relationship between fisheries and water management, and the contribution of
DFO's compensation requirement to the company'stotd financia obligations resulting from the regulatory
and benefits package, greater transparency and coordination would be desirable.

Recommendation #9:

The fish habitat compensation policy administered by the Department of Fisheriesand
Oceans should be better coordinated with other regulatory processes and the
I ndependent Environmental Monitoring Agency should be serioudly considered as a
mechanism for identifying habitat enhancement projects.
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5.10 Ensuring Effective and Efficient Monitoring and Follow-up

The Independent Environmental Monitoring Agency is a key component of the BHP regulatory
package. Views on this agency are divided, with some seeing it as another layer of bureaucracy applied
to an dready heavily regulated project and others arguing that it is a useful means of addressing the lack
of confidence of Aborigind and environmenta groups in government regulation and monitoring. It isclear
that among Aborigind groups this agency is viewed as integral to ensuring the effectiveness of the
environmental components of the BHP regulatory package. Another point of view, expressed by one
government officid, isthat it may become superfluous over timeif government monitoring programs prove
themsdvesto be effective and gain confidence. This view is not uniformly held throughout governmernt,
however, and other officias argued that the Independent Environmental Monitoring Agency is likely to
continue to function as an important public watchdog on government's regulatory and monitoring
respongbilities. Theultimateverdict on theusefulnessof thelndependent Environmenta Monitoring Agency
will depend on the efficiency and effectiveness with whichit conducts itsalf and the perceived need for an
independent agency over the long term. Three points regarding the role of this agency can, however, be
noted & thistime.

5.10.1 Providing Ongoing Aboriginal Involvement in Monitoring and Regulatory
Follow-up

Thefirg pointisthat therole of thisagency may well evolve beyond atechnicd oversght functioninto
a mechaniam for involving Aborigind groups in ongoing project management and regulation. From the
Aboriginal pergpective, this agency provides an independent source of information and a voice on
regulatory issues over the life of the project. It therefore addresses a concern that both information and
input might otherwise be restricted after the final regulatory approvals are issued. It might also be able to
assist with early issue identification and conflict resolution between Aborigind groups and the company.
The vaue of the Independent Environmental Monitoring Agency will likely beincreased sgnificantly if it is
successtul in playing this broader role in an efficient manner and to the satisfaction of dl the parties.

The posshility that the Independent Environmenta Monitoring Agency may play this broader roleis
related to ongoing debate about the type of people who are best suited to make up itsBoard of Directors.
A number of participants in the process raised the issue of whether the Board would be made up of
technica expertsor peoplewith lessspecialized backgrounds. Therewasgeneral agreement, however, that
the ultimate role of the agency would reflect the type of people nominated to serve on the Board and the
role for it envisaged by the various parties to the Environmental Agreement. Depending on how the agency
evolves, membership on the Board may need to reflect both the agency's technica oversight role and its
operation as vehicle for Aborigind involvement, issue identification, and conflict resolution.

5.10.2 Addressng Monitoring Requirementsfor Future Projects

The monitoring requirements of future projects raise a second point regarding the role of the BHP
Independent Environmental Monitoring Agency. If other projects are proposed for the same region as
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it aregiona or multi-project mandate. It istoo early to assess the relative merits of these optionsin detail.
Experience with the Independent Environmenta Monitoring Agency established for BHP's project, more
details about subsequent projects and, of course, the regulatory decision whether or not to apply the BHP
model in the future will al have adirect bearing on this issue. Nonetheless, there may be some economies
of scalein coordinating, if not fully integrating, the independent monitoring functions for projects operating
in close proximity to each other.

A number of participants in the BHP process expressed a generd concern with the proliferation of
boards, regulatory processes and other ingtitutiona arrangements in the Northwest Territories and
recommended that opportunities for streamlining and rationdization should be sought. Limited human and
financia resources and the risk of an overly complex and bureaucratic system were the principa reasons
givenfor this recommendation. If the BHP modd is adopted for future projects in the Save Geologica
Province, the effectiveness and efficiency of independent monitoring may be improved by a coordinated
approach among projects. This coordination will be particularly important if the monitoring function
consders ecosystem-wide and cumulative effects.

5.10.3 Consolidating and Applying Basdline Data and Cumulative Effects
Analysis

The issues of ecosystem management and cumulative effects monitoring raise athird point regarding
the role of the Independent Environmental Monitoring Agency in the BHP modd. There is an obvious
potential for complementarity between its function and the role of the West Kitikmeot/Save Study
(WKSS). The Independent Environmental Monitoring Agency and the WKSS both have potentialy
important rolesto play intermsof overdl environmenta management in the Save Geologica Province and
in providing the information required for the review and regulation of future projects. They both have a
mandate to ensure that the traditional knowledge and experience of Aborigina peoplesarefully integrated
into data collection and environmenta management. They could make maor contributions in the area of
cumulative effects assessment, for example ) an issue that is likely to become increasingly important with
each successve project. In congdering a broader regiond role for the Independent Environmenta
Monitoring Agency, it should be kept in mind that thisbody isfunded largely by BHP and that its mandate
is specific to one project. If it is to play a broader role, with the WKSS; in regiond environmenta
management, it may be necessary to consider a consortium gpproach to funding. An opportunity to move
inthisdirection may ariseif, asnoted above, some effort ismadeto coordinate or integrate theindependent
monitoring function among severd projects.

Recommendation #10:

The effectivenessand efficiency of monitoring arrangementsand regulatory follow-up
may be enhanced by:

L] recognizing that the Independent Environmental Monitoring Agency may be a
useful vehicle for ongoing Aboriginal involvement in the project, contributingto
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issue identification and conflict resolution in addition to playing a technical
oversight role;

L] exploring opportunities for the coordination or integration of monitoring
programs and agenciesif several projectsar edeveloped in thesameregion; and

L] promoting complementar ity between pr oj ect-specificmonitoringagenciesand the
West Kitikmeot/Slave Study.

5.11 Coordinating Regulatory and Benefits Requirements

The need for coordination among the e ements of the regulatory and benefits package devel oped for
the BHP project has been a recurring theme in this report. The risk of overlgp and inconsistency among
the different components was particularly acute in the BHP process because of four factors: (1) initid
uncertainty regarding the gppropriate forum for resolving certain issues; (2) the absence of a generdly
accepted template for the Environmental Agreement and the Socio-Economic Agreement; (3) the highly
compressed time frame for the finad negotiations on these agreements and the IBAs, and (4) the
smultaneous negotiation of agreements and consderation of BHP's application for awater licence by the
Water Board. If the BHP model is adopted for future projects, some or all of these factors may be
addressed s0 as to reduce significantly the risk of overlap or inconsistency. Nonetheless, there appear to
be at least three areas where some degree of formal coordination isdesirable: security deposits; monitoring
and reporting requirements; and socio-economic benefits,

5.11.1 Security Deposits

The concern that the company would be facing dud and possibly uncoordinated security
deposit obligationswasraised by the Chair of the Water Board in the second phase of hearings. Mr. Wray
expressed concern about what he perceived to be achangein DIAND's policy regarding the requirement
of asecurity deposit through the land lease. In addition, he was concerned that the Water Board was faced
with setting the security depost under the water licence without full knowledge of the security deposit
requirements under the Environmental Agreement. It gppears that these matters were resolved through
interventions before the Water Board and in an informal

manner in the BHP process; in particular, the Environmenta Agreement was not findized until after the
issuance of the water licence. A subsequent exchange of correspondence between the Chair of the Water
Board and the Minister has a so clarified the respectiveroles of the Board and DIAND in requiring security
deposits.

Determining the required security deposit is an area where formal coordination is desirable,
particularly giventhe difficulty in predicting reclamation cogts in advance of aformd reclamation plan and
the somewhat arbitrary distinction between land- and water-related reclamation in the case of a project
such as BHP's diamond mine. The fairness and predictability of the BHP model would be enhanced by a
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clear procedure for coordinating the determination of security deposit requirements by the Water Board
and through the Environmenta Agreement and land lease.

5.11.2 Monitoring and Reporting Requirements

Monitoring and reporting requirements are another area of potentid overlap between the
Environmental Agreement and the water licence. In addition, there may be some reporting requirements
under laws of generd gpplication. Harmonizing these requirements to avoid duplication or inconsistency
in areas such as data collection protocols, timing of monitoring programs and the format and timing of
reporting obligations would ensure maximum efficiency in these aress.

Thisissueisreferred toin section 15.12 of the Environmenta Agreement, which dealswiththereview
or approval of environmental plans and programs having aspects within the jurisdiction of two or more
government authorities or regulatory agencies. The Minigter is required to "facilitate procedures for such
authorities and agencies to ded with these matters in an integrated or complementary manner”, and the
Independent Environmenta Monitoring Agency is to be invited to participate in these procedures as
appropriate. Coordination could be achieved by requiring the Water Board and the parties to an
environmenta agreement to develop identical or mutualy consistent requirementsinthisarea. Alternatively,
priority could be accorded to one process and the other would then be obliged to ensure that its monitoring
and reporting requirements are competible.

This issue may be further complicated in the event that a number of projects are located in
close geographica proximity or within a single watershed. The efficiency and effectiveness of monitoring
and reporting may beenhanced if the requirementsfor the projectsare coordinated. Whilethiscoordination
is easy to achieveif these requirements are set by generd statutes or by a single regulatory agency, it may
be more difficult if they are the product of different regulatory agencies or of negotiated processes, asin
the case of the Environmental Agreement. If development proceeds at arapid pacein the Save Geological
Province, coordination among projects could be achieved through the adoption of acommon template for
monitoring and reporting requirementsto beincorporated in the proj ect-specific Environmental Agreements
or by integrating monitoring and reporting in a sSingle region-wide program. The latter gpproach may be
particularly appropriate where monitoring extends to base-line data collection and attempts to measure
cumuldive effects.

5.11.3 Socio-Economic Benefits

The provision of socio-economic benefits is a third aspect of the BHP process where coordination
appears to be desirable. These benefits are addressed in both the Socio-Economic Agreement and the
IBAS, and the former provides that in the event of an inconsistency the IBAs prevail. Snce the IBAs are
not in the public domain, it is impossible to determine the likelihood of inconsstencies arising. It is aso
impossible to determinewhether thisparamountcy provision combined withwhatever informa coordination
occurred between the negotiations of IBAs and the Socio-Economic Agreement congtitutes the optimal
way of ensuring coordination.
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A second area where coordination in relation to socio-economic benefits is desrable relates
to implementation. As discussed above, there is a risk that certain Aborigina groups may not be in a
position to take full advantage of the benefits opportunities provided through the BHP process.
Coordination among the Community Mobilization initigtive, government programs, education and training
fadilities and Aborigind communitiesis desrable if the expectations for socio-economic benefits from the
BHP project are to be met. Sustained effort and the alocation of resourcesin thisareawill help to ensure
that the BHP diamond mine and subsequent industria projects ddiver on the promise of significant socio-
economic benefitsto Aborigina people and other Northerners.

Recommendation #11:

Formal mechanisms should be established to coordinate regulatory and benefits
requirementsrelating to:

L] security deposits;

L] monitoring and reporting; and

L socio-economic benefits.

5.12 Establishing a Statutory Basisfor Regulatory Requirements

One notable feature of the BHP processisthe absence of clear legd requirements regarding certain
elementsof thefind regulatory and benefits package. The Environmental Agreement, the Socio-Economic
Agreement and the IBAs are without explicit Satutory bas's, athough the government's power to attach
terms and conditionsto theissuance of land |eases gppearsto be sufficiently broad to support theregulatory
requirements contained in the Environmental Agreement. Furthermore, the 60-day time limit which resulted
in such focused effort and ultimate success on a number of fronts was entiredly the product of minigerid
discretion.

In the BHP case, these legd issues did not prove to be an obstacle to the concluson of agreements
and the assembling of aregulatory and benefits package that is satisfactory from the perspective of most
participants. Theincentives for resolving outstanding issues, the company's willingness and ability to adapt
to afluid regulatory and policy environment, theavail ability of adequate revenuefromthe project to address
awiderangeof clams, and the dynamics among the partieswere such that everyonefocused their attention
on getting the job done. The uncertain lega foundations for key components of the BHP model may,
however, be a cause of concern in relation to subsequent projects for four reasons.

Firg, the absence of lega guidance regarding both the requirement that these agreements be reached
and the matters that are appropriately addressed by them is a potentia source of uncertainty for project
proponents and other parties. Even if proponents are notified informdly that these dements are in effect
required by regulators, questions may remain about who is entitled to be at the table and in what capacity.
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For example, the origina intent in the BHP process was that the Environmental Agreement be a bilateral
(BHP-federal government) or trilateral (BHP-federal government-GNWT) agreement. Thefour Aborigina
groupswerethen invited to participatefully a an early stagein the negotiations, athough therewas ongoing
uncertainty about whether or not they would be signatories. This issue may have to be revisited for future
projects and, depending on the criteriafor involvement, environmental groups and other intervenorsin the
EA process may aso seek direct participation at some level, perhaps as officid observers. Findly, there
was considerable room for debate about which issues should be dedlt with in which forum. For example,
Aborigind groupsin the BHP process argued that IBAs should include environmental componentsand this
positionisgtill maintained, it appears, by at least one group. An explicit statutory basisfor these negotiated
elements of the regulatory and benefits package) or at least some clear policy direction regarding process
issues and their substantive content ) would provide sgnificant advantages in terms of certainty of
requirements and predictability of the regulatory process.

A second reason for concern with the lack of aclear statutory basisfor important components of the
BHP modd is the precariousness of that model in politica terms. The politica risk isthat, in the absence
of the public profile and direct ministerid intervention that characterized the BHP process, the desired
results may not be achieved for subsequent developments. There is little doubt that the Minister's
conditional approva of August 8 and his imposition of a 60-day time frame provided the catalyst for
focused and ultimately successful negotiations on the Environmental Agreement, two of the IBAs and the
Socio-Economic Agreement. Those who believe that this package should be the template for future
projectsin the North can justifiably be concerned that the dynamic that brought it into being appearsto be
S0 dependent on discretion at the minigerid level. Absent legd direction, there can be little certainty that
a new minigter, having different priorities and subject to different pressures, would take the decisons
necessary to set this processin motion.

The third reason for concern is that the abbsence of clear statutory foundations makes certain parts of
the BHP modd precarious from a legd perspective. The Minigter's statement that regulatory approvas
would not beissued without satisfactory progress on negotiated € ements of the package was an important
factor in bringing these negotiations to a successful conclusion. It is at least an open question, however,
whether arefusa to issue awater licence or land lease because of the failure of the applicant to complete
an IBA would withstand legd scrutiny. However wide ministerial discretion appearsto be, courts may well
be reluctant to conclude that it is unlimited and that it can be exercised in ways that are not anticipated in
) and appear unrelated to ) the statutory basis for decison making.

Anandogy might bedrawn with amore common-place exercise of regulatory authority. Supposethat
amunicipdity received an application for abuilding permit for aproject that complied with dl forma zoning
and safety requirements and then wrote to the devel oper saying that issuance of the permit was contingent
on the developer making cash payments to residents of the neighbourhood or offering them employment
in the congtruction of the building. Absent aclear basisin law, it isnot hard to see why such an exercise
of discretionmight well be vulnerableto legd chdlenge. A ministerid decision that the issuance of awater
licence to amining company is contingent on it Sgning an IBA with alocd Aborigind community might
atract smilar scrutiny.
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The point hereisnot that making such aconnectionisobjectionablein principle. Clearly, linking IBAs
to regulatory gpprovas is one way of adding teeth to apolicy decision that the completion of IBAsshould
be a precondition to the project proceeding. The risk, however, isthat without an explicit legidative bass
for making this link, government might find itsef unable to ddiver on the implicit threat of withholding
regulatory approvas that underlay the 60-day processin the case of BHP. If government is serious about
applying the BHP modd to future minerd projects, it would seem imprudent to leave itsdf vulnerable to
this type of chalenge by a company that may be, for whatever reason, less cooperative than BHP.

The lack of an explicit Satutory basis for the Environmenta Agreement may aso be a concern,
athough less 0 than is the casefor IBAS. The requirement that an environmental agreement be negotiated
might be linked to generd grants of ministeria discretion, notably in relation to the issuance of land leases.

Fndly, the adoption of acontractua mechaniam for establishing regulatory requirementsin the BHP
mode may raise issues regarding the enforcement of these requirements by non-parties to the agreement.
Provison is made for the enforcement of the Environmenta Agreement by government through accessto
BHP's security deposit and through enforcement mechanisms under the land lease. It is not entirely clear,
however, whether third parties would have any rights to initiate enforcement measures under the
Environmenta Agreement. The answer to this question could depend in large part on whether the
agreement is construed as embodying public duties. While effective enforcement by government could
makethisapurely hypothetical issue, some participantsin the BHP processrai sed concerns about whether
government will have either the political will or the resources to enforce the Environmental Agreement and
other regulatory requirementsimposed on BHP. Lack of effective enforcement can therefore be expected
to attract attention from Aborigina groups and otherswho are relying on the Environmental Agreement as
an important component of the regulatory regime.

A full discussion of the enforcement issue is beyond the scope of this report. Nonetheless, two
questions can be identified that could usefully be examined when considering the gpplicability of the BHP
mode in the future. First, does the Environmental Agreement in fact create the possibility of enforcement
by third parties? Second, isit desirableto creste regul atory requirementsthrough contractua arrangements
as opposed to relying on legidation, regulations and their attendant enforcement mechanisms?

Recommendation #12:

A clear statutory basis should be established for the negotiated components of the
regulatory and benefitspackage, notably the Environmental Agreement and thel BAs,
and for the processes that are essential to their successful conclusion and
implementation.

5.13 TheBHP Modd and the Evolving Institutional Context

As noted earlier in the report, the BHP process took place againgt the backdrop of an evolving
indtitutional context in the Northwest Territories. Thiscontext includesthe cregtion of anew territory inthe
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Eastern Arctic (Nunavut) and ongoing claims negotiations in the Western Arctic. The devolution of
sgnificant responghilities from the federd government to the GNWT is dso a possibility.

With respect to the creation of Nunavut, the various resource management ingtitutionsthat will be put
inplacein the new territory aretied very directly to the Nunavut land claims agreement. As such, therewill
be a sgnificantly greater role for Aborigina representativesin indtitutions of public governance in Nunavut
then is now the case in the Northwest Territories. Many of the steps taken on an ad hoc basis to ensure
adequate consderation of Aborigind interests in the BHP process might therefore prove unnecessary in
the future in the Nunavut Territory. To take only one aspect of the BHP process that would be affected by
this development, the possibility of IBAs is explicitly contemplated under the Nunavut Agreement, and
thus would be anormal expectation of any resource developer.

Inthe Western Arctic, the Stuationismorefluid, with threeland clams settled, and severd otherstill
under negotiation. With the exception of the Inuviaduit Settlement Region, however, the regime that seems
to be contemplated for the Western Arcticisthat set out in theMackenzi e Vall ey Resour ce Management
Act (MVRMA), referred to at a number of points earlier in thisreport. That Act could have far-reaching
effects on how mining developments such as the BHP project proceed in the future. Although it isbeyond
the scope of thisreport to andyze the full implications of the Act, anumber of the more important features
with specific relevance to the BHP situation should be noted.

Firgt, the Act antici patesthe devel opment by |and-use planning boards of land-use plansfor settlement
areas. In the present draft legidation, there are only two such boards established, for the Sahtu and
Gwich'in aress, repectively; however, theintent is clearly that, as other clams become settled, there will
be smilar boards established in other areas. The land-use plans are subject to the gpprova of Aborigind,
territorid and federa authorities. Smilarly, any authorization by thesethreelevelsfor land or water use must
be in compliance with the land use plan. Presumably then, this mechanism could address some of the
deficienciesat thelevel of general land-use policy and planning that created problemsfor the BHP process.

Second, asdiscussed earlier, thereisa so provison for the cregtion of land and water boardsthat will
ded with both land use permits and water licences. Although, at least with respect to water, such boards
will essentidly be exercising the same statutory authority as the Northwest Territories Water Board, there
isthe possibility (depending upon the outcome of land claims negotiations) for greeter latitude for awarding
compensationin theevent of losses suffered by Aborigina groups. To some extent, then, these boards may
address issues that would otherwise have to be dealt with on an ad hoc bass by insruments such asthe
IBAS.

Third, the MVRMA would create an impact review board specific to the Mackenzie Vdley
(equivadent indtitutions dready exit in the Inuviduit Settlement Region), which would largely replace the
Canadian Environmental Assessment Act, except in certain specified cases where there is a nationa
interest or atransregiond impact. Presumably the creation of such aboard would lead to the devel opment
of an EA process that is particularly sengtive to the needs of the North; for example, one could imagine
that such a board would develop an expertise in dedling with traditional knowledge, an areawhere there
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has been some criticism of existing processes.

The fourth and most generd point isthat dl of the ingtitutions to be created by the MVRMA havein
common the important festure of including significant representation by Aborigina groups. All the boards
discussed above contemplate a membership that, excluding the chair, will be nominated in equa numbers
by Aborigina groups and government (both federal and territoria). In the result, there will be assured and
substantia representation for Aborigina groupson al the key resource management boardsinthe Western
Arctic. Some of the concerns of Aborigina groups with respect to having an effective voice a various
stages of the BHP processmay therefore be obviated under the new regimeas proposed. Asaresult, some
of the ad hoc solutions devised in the course of the BHP process to ensure such a voice may well be
unnecessary in the future with the passage of the MVRMA.

Devolution of respongbilities from the federd government to the GNWT is the find fegture of the
evolving inditutional context that warrants brief mention here. While an evauation of the potentia
implications of devolution is beyond the scope of this report, impacts on project review and regulatory
processes may befet interms of both who exercisesjurisdiction and what resources) financid and human
) areavailable.

In concluson, gpplication of the BHP mode in the future will inevitably reflect changes in the
inditutiona context in the Northwest Territories. While some of these changes may fundamentaly affect
key aspects of the modd, it islikely that other issues raised by the BHP process will continue to require
attention regardless of the indtitutional arrangements that are put in place.

Recommendation #13:

Emerging ingtitutional arrangementsin the North should bethor oughly examined with
aview to determining their implicationsfor theapplication of the BHP modd to future
projects.

6 Concluson

The fundamental question addressed by this report is whether the BHP process, or some variant of
it, should serve asamodd for thefuture. It isevident that the BHP process and the regulatory and benefits
package that it produced raise alarge number of complex issues. Theseissuesrange from broad questions
of public palicy to specific maiters relating to the design of decison-making processes and ingtitutional
arrangements. Thisreport has endeavoured to exploreanumber of theseissues, providing detailed analysis
where possible and sgndling areas where find condusons will only be possible in the fullness of time. It
is clearly too early to determine whether the BHP regulatory and benefits package will be successful in
mesting its stated objectives and satisfying the needs and expectations of the various parties. Nonethel ess,
anumber of conclusions regarding the strengths and weaknesses of that approach can be reached at this
time.
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There is no doubt that the BHP process congtitutes an important precedent for minera development
in the North. Given the fluid legd and indtitutiona context and the highly-charged political atmosphere
surrounding this project, the success of participants in the BHP process in securing a final package that
appears to be broadly satisfactory to most parties is a significant accomplishment. The regulatory and
benefits package that emerged from the 60-day processinitiated by Minister Irwin on August 8 isacredit
to the creativity, flexibility and determination of dl of the participants. It aso represents, in important
respects, a new way of conducting regulatory processes and ensuring that the benefits of resource
development in the North are distributed in amore equitabl e fashion than has been the casein the past. As
such, it provides a vauable base on which to build.

There is aso no doubt that the BHP process was in large measure a response to a particular set of
circumstances. The project was the firs diamond mine in Canada and it was located in an area
of overlapping and unsettled land clams. A degree of uncertainty inrelationto project review and regulation
wastherefore unavoidableand innovative responsesto problemswerecaled for. Asnoted at severa points
inthis report, the land claims Situation in particular coloured al aspects of the BHP process and was the
source of many of the challenges that arose throughout the project review and regulatory stages. The
eventua outcome of land clams negotiations will certainly have important implications for the applicability
of the BHP modd in the future. There is aso a possibility that the BHP experience may itsdf have an
impact on the land claims negotiations that are currently in progress.

As BHP s project was the first diamond mine in Canada and the first mgor resource development
in the Northwest Territories in a number of years, the BHP process was a learning experience for all
participants. In the aftermath of that process, the principa chalenges from the public policy and regulatory
perspective are to identify and act on the key lessons. These lessons should be trandated into specific
policy mesasures so that the strengths of the BHP process can be reinforced, its weaknesses corrected, the
role of government more clearly defined, and the need to reinvent the whed with each new project
eiminated. A few comments highlight how each of these issues has been addressed in this report.

Firg, the BHP modd includes sgnificant innovations in a number of areas that should be
firnly entrenched and further refined. In particular, important lessons were identified in terms of
the effectiveness of regulatory processes, both quasi-judiciad and negotiated. The BHP experience aso
shows the vaue of inclusve and participatory processes and provides important clues regarding the
necessary preconditionsif these processes are to operatein an effective, efficient and fair manner. Discrete
elements of the BHP modd, notably the Independent Environmental Monitoring Agency, may aso prove
to be valuable innovations. A number of recommendetions in this report focus on the need to reinforce
positive aspects of the BHP process and ensure that the conditions necessary for success in these areas
are reproduced in the future.

Second, there is no doubt that significant adjustments are required if the BHP modd is to be
asatisfactory templatefor future projects. These adjustmentsrel ate primarily to the need to provide greater
certainty regarding the various components of the model and the relationships among them. For example,
the role of the environmental assessment (EA) process and its relationship to regulatory processes is
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obvioudy anareawhere certainty islacking. A number of important issues relating to impact and benefits
agreements (IBASs) were dso discussed in this report, as was the unresolved matter of compensation to
land usersin the event of certain types of losses caused by individud projects or the cumulative effects of
development. The need for greater coordination between various e ements of the process was aso noted.
Fndly, sgnificant concernswereidentified at anumber of pointsregarding the absence of asolid legd and
policy foundation for certain key eements of the BHP model.

The third important issue is the role of government in the BHP modd. As noted in the thematic
discussion of the BHP experience, anumber of agpects of the modd involve asignificant redefinition of the
role of government. Government's new role may in some respects be characterized asamorelimited one,
ceding functions in some areas and working in partnership with interested parties in others. While
government's role may be redefined in important ways, it is clearly not diminated. In fact, this report
underlines in anumber of places the critically important role of government in ensuring the success of the
BHP model. One key point to keep in mind is that government establishes the framework, incentive
structure and balance of bargaining power that underpin the negotiated components of the BHP model and
gructure their relationships to other regulatory processes. The BHP mode cannot work without careful
attention to government's role in this area. A second important point is that government has an overall
responsibility to protect the public interest and afiduciary duty owed to Aborigind people. There arefew,
if any, eements of the BHP regulatory and benefits package that have no impact on the broader public
interest or on the particular interests of Aborigina people. Government oversight in these respects is
therefore essentidl.

Findly, the BHP process illugtrates the need to establish greater certainty regarding project review
and regulatory processes in the North. Paradoxicaly, the scope for flexibility and innovation that made
possible some of the notable successes of the BHP process aso threatens the usefulness of the modd in
the future. A processlikethat gpplied to BHP's diamond mine cannot be invented, or reinvented, for every
project. Uncertainty cannot, of course, be completely eiminated, especialy given the fluid politicd,
jurisdictional and ingdtitutiona context of the North. In particular, any proponent whose project is located
in an areawhere land clams are not settled will have to tread carefully. Nonetheless, project proponents
and other participants should be provided with clear and reliable guidance on the procedura and
subgtantive requirements for project review and regulation.

Once the lessons of the BHP experience are identified and andyzed, government should develop a
basic checklist for the required regulatory and benefits package and aroad map to show how to get from
initid project planning to afind decison on regulatory gpprovals. In this way, the many positive features
of the BHP model could serve as a template for minera development in the North, and much of the
frustration experienced by participants in that process could be avoided in the future.
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Vancouver
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Legd Counsd
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Department of Justice

Government of the Northwest Territories
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Feculty of Law

The Universaty of Cdgary
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Director Generd
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Ottawa
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Divison
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Department of the Environment

Ottawa
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Ted Blondin

Land Claims Manager
Dogrib Tresty 11 Council
Ydlowknife

Steve Burgess

Chief, Policy and Program Devel opment
Habitat Management Branch
Department of Fisheries and Oceans
Ottawa

Christopher J. Cuddy

Chief, Water Resources Divison

Environment and Renewable Resources
Directorate

Natura Resources and Environment Branch
Northern Affairs Program

DIAND

Ottawa

Jm Cunningham

Lands Manager

Kitikmeot Inuit Association (KIA)
Kuguktuk

John Donihee
Lawyer

Bayly Williams
Y dlowknife

Katherine Emmett

Director, Resource Policy
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Government of the Northwest Territories

Y dlowknife

Ben Hubert
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Hubert and Associates Ltd.
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DIAND

Ottawa
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DIAND

Ottawa

David Livingstone
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Environment Directorate

DIAND
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Letha MacLachlan

Lawyer
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Catherine MacQuarrie

Director, Aborigind &
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DIAND
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DIAND
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Ottawa
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Campaign Co-ordinator
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DIAND

Ottawa



Arthur Pape
Lawyer

Pape and Salter
Vancouver

Clem Paul

Presdent

North Slave Metis Alliance
Y dlowknife

John Rayner

Executive Advisor to the

Deputy Minister on Northern Affairs
DIAND

Ottawa

David Robinson

Chief, Western and Chemicd Hazards
Department of Fisheries and Oceans
Ottawa

Stephen Traynor

Senior Lands Specidist
Specid Projects Divison
Operations Directorate
DIAND

Ydlowknife

Lorne Tricoteux

Associate - Regiona Director Generd
DIAND

Y dlowknife

James Wahshee
Dogrib Tresty 11 Council
Ydlowknife

Ledie Whithy
Director, Environment and Renewable
Resources Directorate

Natura Resources and Environment Branch

Northern Affairs Program

111

DIAND
Ottawa

Gordon Wray

Charman

Northwest Territories Water Board
Y dlowknife

Glenn Zdinski

President

Frontier Mining and Industrial Supplies
Ydlowknife



1983

1989

August 1990

Fall 1991
Winter 1992
Winter 1993
1993

August 1993
October 1993
December 1993
January 1994

Winter 1994

1994

February 1994

2 May 1994

26 July 1994

9 December 1994

Appendix 2) Chronology of Events

Chuck Fipke forms DiaMet Minerds Ltd.

Fipke finds indicator minerals in the Lac de Gras area of the Northwest
Territories and starts staking minera cams.

BHP and DiaMet Sgn ajoint venture agreement for the Northwest Territories
Diamonds Project.

BHP and Dia Met discover diamonds at Point Lake.

BHP beginsits winter drilling program.

BHPs winter drilling program for Ledie, Fox, and Koda sites begins.
BHP undertakes bulk sampling at the Fox Ste.

BHP initiates environmenta basdine sudiesin the project area.

BHP opens Koala Camp.

BHP opensits officein Y dlowknife.

The processing plant at Koda Camp becomes operational.

BHP undertakes winter drilling program for Panda, Koada, Fox, Ledie
and Misery Stes.

BHP undertakes bulk sampling at the Panda site.

BHP submits a proposa for a full-scde mining project for review by the
Northwest Territories Regiona Environmenta Review Committee (RERC).

BHP initiates discussons of an impact and benefits agreement (IBA) with the
Treaty 11 Dogrib.

TheMinigter of DIAND recommendsthat the Northwest TerritoriesDiamonds
Project undergo a public environmenta assessment under the Environmenta
Assessment Review Process Guiddine Order (EARPGO).

The EARP pand is gppointed by Minigter of the Environment.
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The project description for the Northwest Territories Diamonds Project is
issued by BHP.

The Government of Canada announces a mgor study of environmental
and other issuesrelated to mineral development inthe Siave Geologic Province
of the Northwest Territories. This study is independent of the EARP pand
review of the Northwest Territories Diamonds Project. The study isknown as
the West Kitikmeot/Save Study (WKSS).

BHPswinter drilling program continues at the Panda, Koaa, Fox, Ledieand
Misery Stes.

Operationa Procedures are issued by the EARP pandl.

Draft Guiddines for the Preparation of an Environmenta Impact Statement
(EIS) areissued by the EARP pandl.

The EARP pand holds scoping meetings in eight Northwest Territories
communities.

BHP initiatesthe Northwest Territories Job Devel opment Strategy by meeting
withloca businessesto communicate the concept and to invite businessesand
communitiesto join in the partnership srategy.

The EARP pand issuesthe Final Guiddinesfor the Preparation of an EISand
a Government Information Request.

The Canadian Environmental Assessment Agency issues its decision on
intervenor funding for the EARP pand review.

The EIS is submitted by BHP and the 90-day review period begins.

Responsesto the EARP pand's government Information Request arereceived
fromthefedera government and the Government of the Northwest Territories
(GNWT).

The public review period for the EIS ends.

The EARP pand issues draft Procedures for Public Hearings for public
comment.
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19 December 1995
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22 March 1996
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3 July 1996

19 July 1996

31 July 1996
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The EARP pand announcesthat the El Sissufficient to commence planning for
public hearings but aso requests additiona information from BHP on specific
ISSUes.

BHP is a founding partner in establishing a society to help promote the
Northwest Territories Community Mobilization Partnership Strategy.

The EARP pand announces the schedule for public hearings and issues find
hearing procedures.

Additiond information from BHP is received by the EARP pandl.

The EARP pand holds eighteen days of public hearingsin nine communitiesin
the Northwest Territories.

BHP submits its gpplication for a water licence to the Northwest Territories
Water Board.

BHP sgns a Protocol Agreement for an IBA with the Metis Nation of the
Northwest Territories.

The West Kitikmeot/Slave Study (WKSS) announces the first 13 research
projects to be approved by its management board.

The EARP pand's report is submitted to the federal government and rel eased
to the public.

The World Wildlife Fund (WWF) issues a press release announcing its
intention to initiate proceedings for judicia review of the EARP pand report
and procedures if the issue of protected aress is not addressed to its
satisfaction.

WWHF's application for judicia review of the EARP pand report and
proceduresis filed in the Federal Court of Canada.

BHP and the GNWT sign a letter of intent to negotiate a socio-economic
agreement.

The Minigter of DIAND announces the federa government's acceptance of
most of the recommendations of the EARP pane and its conditiona gpprova
of the BHP Diamond Mine, subject to progresson IBAsand an environmenta
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agreement during the subsequent 60 days. The announcement aso containsa
commitment to put in place a protected areas strategy in the Northwest
Territories by the end of 1998.

The Minister of DIAND expands the objectives of the 60-day period to
indude negotiation of a socio-economic agreement between BHP and the
GNWT.

The WWEF puts the lawsuit against the BHP EARP "on hold" pending
clarification of the government's commitment to protected aress.

Negotiations proceed on the four IBAs (Treaty 11 Dogrib, Treaty 8 Dene,
Inut of Kugluktuk, Metis Nation of the Northwest Territories), the
Environmenta Agreement and the Socio-Economic Agreement. Aborigind
groups become directly involved in negotiating the Environmental Agreement.

The first phase of the Water Board hearing for the Northwest Territories
Diamonds Project isheld in Y dlowknife.

The GNWT circulates a draft protected areas Strategy.
The IBA between BHP and the Treaty 11 Dogrib isinitialed.

Implementation Protocol for the Environmental Agreement is signed by the
federal government, the GNWT, BHP and the four Aborigina groups.

The Socio-Economic Agreement between BHP and the GNWT isinitidled.
The IBA between BHP and the Treaty 11 Dogrib is Sgned.

The second phase of the Water Board hearing is held in Y ellowknife.

The Socio-Economic Agreement between BHP and the GNWT is signed.

The Minister of DIAND and the Premier of the Northwest Territories
announce that the Northwest Territories Diamonds Project has received find
Cabinet gpprova and now has full government support. The project remains
subject to the ongoing regulatory processes, including the Northwest
Territories Water Board process.

The IBA between BHP and the Treaty 8 Deneis Sgned by the Y dlowknives
Dene.
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The IBA between BHP and the Treaty 8 Deneissigned by eutsel K'e.
The draft water licence is circulated to interested parties for comment.

Thefind regulatory gpprova processesfor the development of the Northwest
TerritoriesDiamonds Project are compl eted and announced. Thekey elements
are: ggnature of the Environmental Agreement by the federal government, the
GNWT and BHP; the issuance of the Water Licence by the Northwest
Territories Water Board and the Minister of DIAND; the issuance of S land
leases for the area of development (dated 10 January 1997); and the signing
of the Fisheries Authorization by DFO.

The WWF announces that it is withdrawing its application for judicid review
of the EARP pand report and process.

The Northwest Territories Water Board issuesits reasons for decision on the
BHP weter licence gpplication.

The Independent Environmenta Monitoring Agency isformally Incorporated.

The first meeting of the Independent Environmenta Monitoring Agency ished
in Ydlowknife



Appendix 3) List of Recommendations

Government and Aborigina groups should work together to settle land clams in an
expeditious manner with aview to reducing the current unacceptable level of uncertainty regarding:

1 the rights of Aborigind people when resource development is proposed for ther
traditiond territories; and

1 the procedura and substantive obligations of project proponents in connection with
project review, regulation, and the provison of benefits.

Without the settlement of land clams, many of the problems encountered in the BHP process seem
likely to recur for subsequent projects regardliess of what other improvements are made in that
process.

Government should determine the appropriate role for environmental assessment (EA) inrelationto
the broad spectrum of policy and regulatory issues raised by projects such as BHP's diamond mine
and that role should be made clear to project proponents and intervenors dike in order to promote
agreater congruence between their expectations of the EA process and the results that it is able to
deiver.

Government should dlarify therelationship between the EA and regul atory processes, particularly with
aview to:

I providing guidance to project proponents and intervenors regarding the distinctive roles and
requirements of these processes; and

I ensuring formd or informa coordination of these processes where overlap is elther desirable
or inevitable.
The efficiency and effectiveness of quasi-judicia regulatory processesshould bepromotedinavariety

of waysinduding:

1 theuseof bothforma and informa hearing procedures, depending on the type of issue being
addressed and whether intervenors are members of the public or technica experts,

1 the use of technical meetings and written interrogatories as adjuncts to the forma hearing
process,
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the provision of opportunities for the project proponent and intervenors to comment on draft
regulatory insruments;

the establishment of aforma procedure for alocating intervenor funding to Aborigina groups,
environmenta groups and other interested parties,

the coordination of regulatory processes that address related issues, and

the assgnment to a government officid or independent consultant of the responsbility
for coordinating the processes| eading to the different components of the regulatory and benefits
package in order to capitdize on opportunities and minimize risks resulting from gtrategic
linkages and spill-over effects among processes.

Government action to ensure the efficiency, effectiveness and fairness of negotiated processes should
indude:

edtablishing an incentive structure conducive to focused and results-oriented bargaining, with
particular attention to the balance of bargaining power among the participants;

edablishing end points for negotiated processes, notably time frames and deadl ock-breaking
mechanisms,

taking measures to facilitate negotiations and reduce bargaining costs,

ensuring linkages between bargained outcomes and other components of the regulatory and
benefits package where identica or related issues are addressed in different forums; and

exercisng its respongbilities both to set the parameters for negotiations and to ensure that the
public interest is protected.

In order to ensure that participatory and inclusve processes operate in an effective, efficient and fair
manner, government should:

ensure that the appropriate parties are identified and involved in the processes as early as
possible and limit participation to those groups having legitimate interests in the project;

recognize the criticaly important distinction between traditional models of consultation and the
direct involvement of interested parties in decison making, and promote the latter approach
where possible;

balance the need for red deadlines with the requirement that parties have adequate time for
effective participation; and
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1 ensurethat the Aborigina and other participantsin quasi-judicial and negotiated processeshave
the financid assstance that is absolutdy essentid if their involvement is to be effective and if
cyniciam and frudtration are to be minimized.

Government should take the following actions in order to define more clearly the role of impact and
benefits agreements (IBAS), address the implications of these agreements for the publicinterest and
increase the likelihood that the expectations generated by IBAswill be met:

1 ensurethat aclear legd and policy basisisestablished for IBAS, ether through legidation or the
land claims process,

I prohibit theincluson in IBAs of provisons that would regtrict the ability of Aborigina groups
to participatefully and fredy in regul atory processes and establish guiddines or legd safeguards
to reduce the risk that IBAs will be used to exert undue pressure on Aboriginal groups,

1 addresstheimplications of the cash component of IBAsfor the overdl fisca regime gpplicable
to projects;

1 play amore active role in overseeing the use of IBAS as redigtributive mechanisms, and

I work cdosdy with project proponents, Aborigind organizations, local communities,
private sector partners, educationa ingtitutions and other interested parties to maximize the
likelihood that the intended beneficiaries of IBAs will be able to take advantage of
the opportunities made available to them.

Government should consder how best to ensurethat fair, transparent and legal ly binding mechanisms,
including dispute-resolutionprocedures, arein placeto address dl types of compensation clamsthat
may be made by land and resource users for losses related to specific projects or to the cumulaive
effects of development within the Save Geologica Province,

The fish habitat compensation policy administered by the Department of Fisheriesand Oceansshould
be better coordinated with other regul atory processesand the | ndependent Environmental Monitoring
Agency should be serioudy congdered asamechanism for identifying habitat enhancement projects.

The effectiveness and efficiency of monitoring arrangements and regulatory follow-up may
be enhanced by:

I recognizing that the Independent Environmenta Monitoring Agency may beaussful vehiclefor
ongoing Aborigina involvement in the project, contributing to issue identification and conflict
resolution in addition to playing atechnica oversight role;

1 exploring opportunitiesfor the coordination or integration of monitoring programs and agencies
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if severd projects are developed in the same region; and

I promoting complementarity between project-specific monitoring agencies and the West
Kitikmeot/Save Study.

Formal mechanisms should be established to coordinate regulatory and benefitsrequirementsreating
to:

1 security deposts,

I monitoring and reporting; and

I socio-economic benefits.

A clear satutory basis should be established for the negotiated components of the regulatory and
benefits package, notably the Environmental Agreement and the IBAS, and for the processesthat are

essentid to their successful conclusion and implementation.

Emerging indtitutiona arrangements in the North should be thoroughly examined with a view to
determining their implications for the application of the BHP modd to future projects.
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