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COPIES

(58m) -
Ow Orders in Council, appointing three Commissioners to Investigate and
Report on Claims arising out of the Construction of the Intercolonial
Railway, &c.

&

Cermiriep Cory of ¢ Reportof a Committesof the Homorable the Privy Council, approved
by His Excellency the Governoy General in Council on the 28th July, 1882,

Ou & Report, dated 26th July, 1882, from the Minister of Railways and Canals,
submitling that certain claims arising out of or connected directly or indirectly with
the construction of the Intereolonial Railway, have been pressed upon his atiention
from time to time. ‘

That:ome of the claims have been before the coarts, and some have been reported
upon by Frank Shanly, Bsq., C.E,, and others, or no action has been taken with re-
gard 1o the rest of them, '

That it is advigable that three Commissioners be appointed to make enquiry into
the matter of these ¢laims, and npon copsideration of 1he evidence already taken,
aud uporn such further investigation as to them shall seem necessary, shall report
1hercon 10 Your Excellency in Couneil, for the information of Couneil, that they may
be well advised as to the liability of Her Majesty in regard to these claims,

. That the Commissioners shall first, and a8 preliminary to the investigatinn of
the several claims, upon being satisfied a8 to the facts exclude from their considera-
tion zll cluime coming within any of the six followiny clusses :—

1. Apy clasim made by & person between whom and Her Majesty there is no
privity of contract.

2 Any elaim that has been before a court of jusfice, and decided adversely to
the elaimants, exeept where the adverse decision was given on the following ground
only, namely, that the Chief Engineer has not ceriified 1bai the worlk has besen duly
executed, .

8. Any claim which by agreement boetween the parties or their attorneysor
comnsel, and 1he personsthen acting for Her Majesly, was to abide fhe resulf of a
wage bofore the courts, where the Iat{er was decided adversely 1o the claim, and with,

.the same ¢xceptions 18 2ol out in the last elass of cases.

4. Anyclaim arising ont of. or connected with 8 contract, the performance of
the work nnder which was legally taken out ofthe hands of the contraciors, and in
reyard 10 which the work was completed at a loss to Her Majesty. '

5. Any claim which has been settled aond adjudicated on by the Commissioners of
ihe Intercolonial Railway, or by the Public Works Department, or by the Depart-
ment of Railways and Canals,

6. Any claim in regard to which the claimant has given a receipt in full,

The Minitter, therefore, recommonds that three Jommissioners be appointed for
the purpose of ipvestigating the said claims and reporting to the Governor in Couneil
their opinions as to Her Majesty’s Hability inregard to cach of the said claims, first
excluding all such as come within any of the six clagses herein coumerated.

That they raay use evidenco taken by any court, person or persons, who have
had, or moy have, to do with the examination or investigation of the raid claims, and
way, if they deom 1t desirable, make further investigation and enquiry in regard to.
tho seid claims, 1
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' 'That an officer of the Department of Railwaysand Canals be appointed Seeretary
of the said Commissioners, and that his duties be to assist the said Oommissionars,
and, in that eonnection, to investigate the said claims. '

Tho Committee submit the above recommendation for Your Excellevcy's ap-
proval, bit they recommend that the duties of the Secrotary be not defined as herein

gtated, -
JOHN J. MoGEE.

COnarreen Copy of a Report of a Committee of the Honorable the Privy Council, approved
by His Buxcellency the Governor General in Council, this 28th day of July, 1882,

On the recommendation of the Minister of Railways and Canals, the Committen
advise that Messrs. George M. Clark, George Liaidlaw and Frederick Broughton be
appointed Cowmmissioners to consider eovidence, investigate and report on certain
claims connected with the construction of the Intorcolonial Railway, and that Mr.
Louis K. Jones be the Secretary of tho said Commissioners,

Hon, Minister Railways and Canals. JOHN J. McGEHR,

Oerrrrep Cory of a Report of the Honorable the Privy Council, approved by Hig
Honor the Deputy of His Bwcellenty the Governor Genecral in Council, on the Ttk
Qctober, 1882,

On a Momorandum, dated 6th Goetober, 1882, from the Minister of R1iliways and

Canals, recommending that 1Y Avey H. Boulton, Esq., of Cobourg, be appointed to

take the place of Mr. George Laidlaw 23 one of the throe Commissioners appointed
under Order in Council of the 23th of July last, to investigate and report upou cer-
tain c¢laims connected with the consteuction of the Infercolonial Railway, and that
the Order in Council of I4th Septembar, substituting for Me, Laidiaw, Col. C. 8.
Gzowski, who, having expressed himself as unable to undertake the daty, be
cancelled, , ‘

The Committee sobmit the above recommendation for Your Excellency’s

approval, «
‘ JOHN J. McGEH.

Coxpussion appoinling George Mackenzie Clark, Frederick . Broughton, D’Arcy
Edward Bouiton, squires, Commissioners to investigate certain claims connoccted
with the construction of the Intercolonial Ruilway. Dated 7th October, 1882;
recorded 256th November, 1882 ; Liber « 1, Folic 280,

A. A, CATELLIER, Deputy Registrar General of Canada.

CANADA,

By the Honorable Sir William Johnstou Ritehie, Kaight, Deputy of His
Excellency the Right Honorable Sir Jolin Douglas Sutherland Camphell, commonly

called the Marquis of Lorne, one of Her Majenty’s Most Honorable Privy Conncil,

Knight of the Most Ancient and Most Noble Order of the Thistle, and Knight Grand

Cross of the Most Distinguished Order of Ssint Michael and Saint George, Governor

‘General of Canada, and Vice Admiral of the same.

To George Mackenzie Clark, Iequire, Judgo of the United Counties of Novthumber-
land snd Durham, in the Province of Ontario, in tbe Dominion of Canada;
Frederick Broughton, of the City of Hamilton, in the said Provionce of Ontario,
Gentleman; and D’Arey Edward Boulton, of the Town of Cobourg, in the said
Proviuce of Ontario, Barrister-at-Law ; and to all to whom these presents shall
COM e~

GRERTING :

Whereas, upon a Report of the Minister of Railways and Canals, bearing date the
26th day of July, in the year of Our Lord 188, submitting that certain claims

"arising out of, or connected divectly or indirectly with, the construction of the Inter-

colonial Railway, have been pressed epon his attention from time to Hma.
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That some of tho clairos had been before the courts and some had been reported
apon by Frank Shanly, Hsq., C.E, and others, or no action had heen taken with
rogard to the remainder of them; and that it was advisable that three Commissioners
should be appointed to mako enquiry into the matter of those claims, and upon con-
gidoration of the evidence already talken, and upon such further invesiigation as fo
them should seem necessary, should report thereon to His Exuvellency the Governor
Greneral in Counsil, for the information of the Council, in order that they might be
well advised as o the liahility of Hev Majesty in regard to thosc eclaims; and that
the Commissioners should first, and as a preliminary to the investigation of the
several claims, upon being satisfied as to the facts, exclude from thoir consideration
all claims within any of the six classes enumerated in the said report of the said
Minister of Railways and Canals, His Ixceliency the Govoeranor General in Council
wag ploased to approve of the said report, on the 28th day of July, in the year afore-
gaid, and was furthor pleased to order snd direct that threo Commissioners shonld be
appointed for the purpose of investigation of the said claims and reporting to the
‘Governor Goneral in Council their opinions as to Her Majesty’s liability in regard to
ench of tho said claims, first oxeluding all such as come within any of the six classes
herein and hereinaftor enumorated, and that thoy might use evidence taken by any
-gourt, person or persons, who have had, or might have, anything to de with the
examination or investigation of the said claims, and mighl, if theydeomed it desirable,,
make further investigation and enquiry in regard to the said claims.

Now, therefore, know ye, that reposing trast and confidonco in your loyalty, in-
tegrity and ability, I, the Honovable Sir William Johnston Ritchie, Knight, the
Deputy of Hiz Exzecelloucy the Governor General, by and with the advice of the
‘Quoeen’s Privy Conueil for Canada, and in pursuance of the anthority of the hereinbe-
fore in part recited Order in Council, have nominated, constituted and appointed,
and by these presents do nominate, conslifute and appoint you the said Genrge Mao.
konzie Clark, Frederick Broughton, and I’Arey Bdward Boulton, to be Commission-
-ers for the purpose of investigating the said claims arising out of or connected,
direcily or indirectly, with the construction of the Intercolonial Railway, as setforth
in the said Report of the Minister of Railways and Canals, and the said Order in
Council bearing date respectively the 26th and 28th days of July, in the year of Our
Liord 1882, and upon such investigation you are authorized {o use evidence taken by
-any court, person or persons, who have had, or may have, anyibing to do with the

-ezamipation or investigation of the said claims, and may, if you deem it desivable,

make further investigation and enqairy in regard to the said claims, provided always
Ahat as auch Commissioners you shall first, and as preliminary to such investigation
of the said several claims upon being satisfied as to the facts, exclude from your
-consideration all claims coming within any of the following eclasses, namely :—

1. Any claim made by a person between whom and Hor Majesty there is no
privity of contract, ' ;

2. Apy claim that has been before 2 court of justice and decided adversely to
the claimants, exespt where the adverso decision was given on the foilowing grournds
-only, namely, that the Chief FKogineer has not certified that the work hay been
-duly executed. -

3. Any claim which by -agreement between the parties or their attorneys or
-counsel, and the persous then acting for her Her Majesty, was to ahide the vesult of
-2 case before the courts where tho Iatter was decided adversely to the cluim, and
with the same exceptions ag set out in the last class of cases, L

4. Any claim arising outof, or connected with a eontract, the performance of

- ‘the work under which was legaily takoen out of the hands of the contractors, and in

regard to which the work was comploted at a loss to Hor Majesty,

G. Any claim which has been settled and adjusted by the Commissioners of the
Intercolonial Railway, or by the Departmont of Public Works, or by the Department
-of Ratlways and Canals,

"~ 6, Any claim in regard to which ihe elaimant hag given a receipt in full.
3
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And 1 do further order and direct that you the said George Mackenzie Clark,

Frederick Bronghton and DYArcy Edward Boulton, as such Cominissioners’ as afore-
gaid, shall, from time 1o time, report to His Excellency the Governor General in
Council, the result of such investigation and your opinion as to Her Majesty’s
liability in regard fo cach of the said claims so authorized to be investigated by you,
as aforesaid. :

To have, hold, oxersise and enjoy the sald office of Commissioners as aforesaid,
anto you the said George Msckenzie Clark, Frederick Broughton and [/ Avey Bdward
Boulton, with the vights, powers, privileges, authorities and emoluments thereunio
belonging and appertaining during pleasure.

Given under my Hand and Seal at Arms at Otiaws, this Tth day of Octobor, in
the year of Our Lord, 1882, in the 46th year of Her Majosty's reign.

By Command, W. J. RITCHIE, Deputy Governor.

A, W. MoLxrrax, Acting Secretary of State, :

- Orrawa, 17th March, 1884,

. Sir,—I have the honor to acquaint you, for theinformation of the Commissioners.
appointed to investigate claims arising oub of the eonstruction of the Intercolonial
ERailway, that His Excellency the Governor General in Council has been pleased to
order : :

1. That in cases now before such Commissioners, in which the claimant is under
his agreement chargeable with diminution of work caused by change of grade or
location or by the omission of woodon superstracture of bridges, the Commissioners
be instructed to report their conclusions on the liability of the Crown, not only as it
18 after making such charge, but also as it would be shonld the right to muke the
charge be waived.

. 3, That such Commissioners be instrueted to exclude no claim from iheivenquiry,
because of a veceipt in full, unless in their judgment it was given under such cirenms-
stances as malke it jost and proper to hold the claimant boued by it.

I havo the honor o be, Siv, your abedient servant,
. G. POWELL, Under Secretary of Staie.
@&, M. Cragx, Chairman, Intorcolonial Railway Claims, _

GENEBAL BEPORT of the Commissioners appointed to enquire into the claims arising
cut of the conatruction of the Intercolonial Railway,

Our commission was not accompanied by any special instructions, and we bave,
therefore, endeavored to learn, from the document itself, the object and scope of our
enquiry. We have construed it as dirvecting us to ascertain and report, as {ully as

we should think fit, the facts matorial to a decision on the several elaims, and to give

our opinion on ilie liability of Her Majesty avising ont of those facts, to the end that
onr conclusions, after being reviewed, might be rejected or adopted, in whole or in
part, a8 should seem proper to His Bxcellency the Governor General; our judgment
of itself binding neither the Crown nor the c¢laimant,

We have thonght that our proceedings would not be of much value unless we
succeeded in collocting all, ov ns much as possible, ot theevidenes which was relevanst
1o the geveral disputes, Ourinvestigation of any particular elaim would bo'in vain, if,
in some foture occasion, a state of facts could be established substantially different
irom that upon which we hud based our opinion. In this view the completeness of
the evidenco in each case became, io onr eyes, a matter of primary importance,

We wero not restricted, however, to the consideration of evidence given before -

ourselves, for the commission authorized ns to “use ovidonce taken by any cours,

person or persons, who have hiad ov may have, anything to do with the examination

or investigation of the said olaima,” o
Most of the claims referred to us had beeu looked into by tho late Me, Frank
Shanly while he was Chief Enginoer of the Railway, and oral and documentary
evidence concerning them had been laid before hini, On communieating with claimants.
4
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whose cazes had been presented to him, we did not find a general disposition {0 eall
witnesses again or to adduce testimony of any kind, Bome were indifferent about
it; some gave the expense as a reagon for nol doing so; and several, on learning that
we were authorized to consider the evidence which he had heard, proposed to rest.
their case on that, and asked us to report without further testimony. - We found, how-
ever, that what was recorded as having been adduced before Mr. Shanly, did not, in
many cases, convey to us the information which we thought necessary to a proper
understanding of the matiers i question, and we decided to hear mOore before com-
ing to a couclusion on the rights of the parties. Under these -eircumstances we-
offered to pay the expenses of peraons who should attend and give material evidence.

‘We did thig the more readily because it seamed to us unfair that auy claimant
should be asked to bear that outlay without boing, and he was not, in a position to-
rvecover it back, as a matter of right, should our jndgment be in lhis favor; the
expenses t0 be so paid to be fixed, as nearly as possible, according to the tariff of fees
for witnesses in the courts of jusiice.

Wo notified each claimant that, before reporting, we would eonsider the evidence
taken before Mr. Shanly as fully as if it bad been given before us, attaching such.
wei%ht to it ag it might seem to deserve; that we would heur all such witnesses as he
or the Crown might desire to have examined, as well ag any others whom we shonld
think necessary ; and that we would be ready to hear argnmeunt on all the evidencs,
whether given before us or not ‘ :

This was followed, as a rule, by the respective claimants coming themselves, and
bringing their witnesses to be examined ; and generally, bnt not always, they were
represented by counsel, , V

As might be expected, we have been met by conflicting evidence. Through this
we have made our way as well as we could, loaning always, as wo believe, to the side
of the cuontractor, In finding ourfacts we have not followed the guide recognized in
gourts of justice, There the maxim is “ Potior est conditic defendeniis”’” DBut we
have acted on the opinion that to give the claimants the henefit of every reasonszhie
doubt would serve the object of our commission better than to leave it questionable
whether he could not get, before some other tribunal, a more favorable verdict. We.
think, therefore, that no claimant can, as far as facts are concerned, prezent a bekter
case than we have assumed for him, < -

The difference of opinion, however, between the Qrown and each claimant was
not nearly so great on matters of fact as on the principles by which iheir respective
rights should pe detormined. The main dispules were on the interpretation of con-
tracts under which the construction of the railway, up to {ormation level, had been
undertaken. This construetion had been aceomplished by dividing the railway in
twenty-three sections, for each of which & separate contract wag made. As to four

" of them, the contractor’s claims were setiled amiecably by the Railway Commissioners;

ag to two, no claim was made beyond the amount paid to the contractors; as to one,
the amount to be paid was decided by arbitration ; the remaining sixteen gave rise to
demands still unsettled, and which are amongst the cases veferred to us. :

The claims which relate to malters other thap this eonsiruction are, compars-
tively, unimportant; and the principlos on which they have been decided, baving
been sufficiently explained in the special reports relating to them, they require no
notice here,

On the contrael for construction, however, the clainis are so large (in all, nearly
§4,0600,000) and the same questions have arisen so repeatedly, that, in addition to-
what we bave said about each elaim in its special repori, we think it well to state
here, in a collected form, the opinions which have governed us through all thoge
cases, and the reasons on which the opinions are founded. ,

Each of these contracts was based on a bulk price for the work undertaken, It
is needless to ray that the rown has not refused to pay the balance due to any con- -
iraotor, according lo the view of the Government on the agroement or agreements
made with him. ‘Lhere are instances in which a portion of the price remains unpsaid,
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but, apparently, that iz only beeause thoe contractor did nob wish to take it until a
“final settlement could be had. : ‘ '

The digpute, in alreost every one of these cases, relates exelusively to work which
is claimed to be extra, that is, ontside the contract and not covered by the bulk price;
~and it may be classed as follows, that is to say :—

1. Work entirely outside the contract and which, without infringing the rights
- of either party, might have been let soparately to any other person as well as to the

contractor,
- 2, Work beyond .that originally designed and cansed by change of grade or
“location.

3. Woile beyond that originally designed and caused not by change of grade
-or location, but by some other departure from the first plan voluntarily sdopted as
-an improvement and directed by the Government engineers, -

4. Work beyond that originally designed and cansed, not by change of grade or
Jocation, nor by any desire on the part of the (rovernment or its officers w0 depart
from the original plan, but becanse the physical features in the locality (being differ-
.omt frem these anticipated) made a change unavoidable, snd work was, therefore,
done of a kind or & quantily different fiom that of the first plan.

We take up these classes in the above order:

1. “ Work euntirely outside the contract and which, without infringing the
rights of either party, might have been iot separately to suy other person as well as
10 the contractor.” :

Wo have, without hesitation, allowed what, from the evidence, appeared to be a
fair value for work of this kind. We have treated it as work independent of, rather

“than an addition to, or an alteration from, that covered by the contraet; bul wehave
found that most of the worlk claimed as being within this class was reslly within
- ¢laga 3 or 4, to which we refer at length heroniter, L
, 2. # Work beyond that originally designed and cansed by change of grade or
- location.”
This is extra work in one sense, hecause it increases the bulk price; but it is not
uaprovided for in the contract. It is referred to in claunse £ of that document as
work to be done, and for which a reasonable allowauce should be mads, Clause 4
- coutains the following - -

“Tho Bngineer shall be at liberty, at any time before the commencemn ent, or
during the vouslruction of any porsion of the work, to mako any chaoges or altera-
tions which he may desm expedient in the grades, tha line of lovation of the railway,
the width of cuttings or fillings, the dimenalons or character of structures, or in any
other thing connected with the works, whether or not anch changes increase or

- diminish the work to be done, or the expense of doing tho same, and the contractors
shall not be estitled to any allowance by reason of such changes, unless such ¢ hanges

-consizt in alterations in the grades or in the line of location, In which case the con-
tractors shail be subject to such deductions for any diminntion of work, or entitled to

ssuch allowance for increased work (as the case may be), as the Commissioners may
deoin véasonable, their decision being final in the matter,” .

This declares that the decision of the Comumissioners on the amouat to be allowed
shall be conclusive; but in most eases there was no attompt to sebile it in that way,
and wo. bave treated it as an open question, to be dealt with according to the
evidanco. :

In arviviog at the amount to be allowed in-any case for this work, whother
decided by the Commissioners in their day, or by any other tribunal in the present,
or in tho future, it is manifest that two distinet sabjects must be taken into con-
giderstion, namoly, the quantity of the work and the rate at which it is fo be
paid for,

Hirst, as to quantity. It is an increase of work caused by a change of grade or
location which i3 to add to the buik price. Incrense over what? It is plain that
altering the geade or locafion on any partioular portion of the line mighs diminisb
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or increase the work for that portion, Contractorahave contended that the increase
or diminution referred to in the ¢ontract was that over or undor the work which
would have been required for the same portion of the line on the original grade or
location, Tho cogineers have boen accustomed, in their returns on this subject, to
atlow it over or under the work as ostimated for that portion in the bill of works,
whother thut estimate was correot or incorract. Such a decigion would be plainly
right if {he agresmont had obliged the contractor to furnish the quantities stated in
the bill ot works; but it did not. The practice may have been adopted by the
-cnginecrs, becanse tho guestion, as to the correstness of the method, was not ralsed
betore them. ’ o

In eontracis known as schedule contracts, which these are not, tha several classes
of work are enumserated, and for each a rate is agreed on. The value of the work
finithed in cavh class can be culealated, and adding those values together gives the
whole cost of the worlk; but these Intercolonial contracts were bulk sam contracts,
the maiu charactoristic boing that in each casc the whole work was undertaken for
a single specified price, .

- Iiseems to us that the quantity named in the bill of works for any particular
-clasy cannot be used in ascertaining the contractor’s rights without breaking the
epirit as well ag the letter of the conirset ifself, and of the notice given t0 him before
the contracy by the bill of works, e was informed in subslance, before he tendered,
that if in any locality the work should turn out fo be less than that supposed to be
then required thero as to that loeality, his bulk sum price would be earned by doing
-only whab was actually requisite. On the other hand, if more should ba required, he
was to do it without extra payment.

11, for inslance, the work actually necossary a. any locality was loss than esti-
mated for in the bill of works, and if a change of location increased it up to the
quantity named in the bill of works, it is plain that the contractor would lose one of
tho chances of gain given to him by the bargain, nnless he should be paid for that
increase as an addition to his bulk price: and increasing the work still farther, that
is beyond the quantity named in the bill of works, can make no difference in the
principle, e must always be credited with the differonce, if any, betweesn the
f«éum}tiﬁy actuelly requisite for that loeality and the quantity estimaled for it in the

ill of works, or he does not get kis {ull rights.

For these ressons we ihink the contractor is entitled to show, if he can, more
accurately than the bill of works showed, the quantity which would have been
necessarily executed on the original location of any link of the line for which a new
location was adopted, and then te have this, which we may call firs( trus guantity,
gomparzd with the other, the secend true quantily, namoly that execuled on the
substituted link, so as to show the inorease for which he is to be paid, or the diminu-
tion with which he is to be charged, -

Onr rejection of the gquantity given in the bill of works as a factor in the problem,
made the solution much less simple than it otherwise would have been, {01 we had
to tuke, in licu of if, such other quantity as the evidence showod to be more accurate,
.and tho door was opened to a great variety of evidence, vauch of it indofinite and
unsatislactory. Nevertheless, we folt it our duty to receive it, and to take the
reaponsibility of forming & conelusion upon it

Turning now to the value of this worlk, we find thal the practice of the engineers
has been to askume it to be the price mentioned for sach class in the schedule attached
to the tendor. - Whether this happenéd because tho contractor in each case consented
to that course, or not objecting Lo it, the engineer thoughtit unnccessary to ascertain
the aciunl value, does not appear; but however that may be, we think, when either
party declines to be bound by the schedule rate, the correet course is 10 allow the
actual value of the work at the time it was done. It ir, in fuet, stipulated that the
schedulo rates cannot govern, for there is a note at the end of the tender in the fol
dowing words:— : '

“ And I hereby further supply solely for the purposc of infor misg the Commis-
-floners & * &nd not in any way to affvel the contract, the following sche-
«lule of prices for some of the principal items of constraction.”
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The only exception to this understanding being a provision relating to iron

rylinders, &c., in some of the schedules, by which it is arranged that in the event of

iron cylinders or abordeaux or other specified substitutes being eroployed instead of
masanry for culverts, an account wonid be taken of the work supplied and of the
work omitted, on the basis of the schedule rates, and {he difference charged or
credited (as the case might be) to the contractor; while in the clause itself (No. 4 of
the contract), nuder which the claim for increased work due to change of grade or
Yocation is made, it is provided, as hereinbefore set out, that for that increase the con-

tractor shall be entitied to such allowance s the Commisgioners may deem reason-
- able, ’

All this <enms to us to make it plain that tho schedule was iniended mot to bo

conclusive cvivence of the rate to be paid for any inerease or decrease in the work;
and in the alsence of any prescribed or olber governing rate, we think the contractor
is entitled to be allowed for the increase and liuble to be charged for the dimunition
in each locaiity the true value of the work. '

If the Commissioners had adjudioated on such value, their decision wouid have
been binding under the terms of 1ho contract; but, as they did not, we have, 48 before
mentioned, considered it our duty to hear cvidence ou the value and to decido
accordingly, '

3. *“ Work beyond that originally designed and caused, not by change in grade
or location, but by some other departure from the fixst plan, voluntarily adopted as
an improvement and directed by the Government Engineers.” .

Concerning this work, the contontion of the contractors mby be shortly stated
a8 demavuding an extra price in cach instance whore 3 voluntary change of desiyn

incrensed tho cost to them of any portion of the work, though in other places, or in

other respects, such changes of design may have saved them more thau that increased
cost, ‘

This ig the class of worlk upon which most of tho claims arie and upon which
the widestdiffersnce of opinion exists between the Crown and the claimant, Whether
& picce of work is outsido the contract, thatis, not covered by the bulk priee, in-
volves, of course, the question whether it i2 within the contraet, and that brings us
to the contents of the written agreement,

These contracts aveall in substantially the samo form. There are cases of slight
variati]on, but they create no exception to the general views which we are endeavoring
to explajn,

Claunges 1, 4 and 9 of the contract are those which we think nece-sary to keep in
view in dpciding whether any partienlar work is within the contracet. The cluuse
which is numbered 9 in some of the contraets is numbered 10 in othera.

Clanse 1 is &s followa tem ‘

*The contractor shall and will well, truly and faithfnily make, build, construct
and complete that poriion of the railway known as section ', and move particalarly
described as follows, &o.: and all bridges,
culverts and other works appurtenant thereto, to the entire ratisfaciion of the Com-
issioners, and according to the pluns and specifieation thereof, signed by the Com-
missioners and the coniractor, the plans whereof sosigned are deposited in the office
of the Commissioners, in the Uity of Otlawa, and ihe specification whoreof g0 signed
8 hereunto annexed and marked Schedule A, which specification iz to he construed
and resd as part hereof, and as if embodied in and forming part of {ais contract.
But nnihing herein contained shall be construed to require the contractor to provide
the right of way for the construetion of the railway.”’

wianee 4 weo have already quoted (page 6) while referring to the increases. of
work due to chango of grade or location. Ciause 9 iy a follows :—

“ It is distinetly understood, intended and agiced, that the said pries or con-
sideration of * * * * shall be the price of, and be held
vo be full compersation for, all the works embraced in, or contemplated by ihis con-
fract, or which may be required in virtue of any of its provieions, or by law, and that

the contractors shall not, upon any pretext whatlever, be entitled, by reason of any
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change, alteration or addition made in or to such worke, or in the said plans and
specitication, or by reason of the exercise of any of the powers vested in the Gover-
nor in Couneil by the said Aect, intituled: ¢ An Act respecting the construction of the
Intercolonial Raiiway,’” or ia the Commissioners or engineer, by this conuract ov by
law, to claim or demand any further or additional sum for extra work or as damages

.or otherwise, the contractors hereby expressiy waiving and abandoning all and any
.such claim ov protention to all intents and purposes whatsoever, except as provided

in the fourth section of this contract.”

The language of clauses 4 and 9 seem to puat the contractors very much in the
power of the enginecer, enabling him almost to make or mar their fortune, ss he
should choose, ihut is, if, instead of discharging his trast conseientiously, he should

. permit the work 10 be slighted for their gain, or direct 2 needless cutiay for their

aruin., 'The danger was, however, not a roal one. The practical effect of leaving so
qauch to the diserstion of the engineer has not been to contribute to the loss of the

.gontractors, . .

The existence of such a power has probably given riseto a strong feeling against
the nature of the agreement, in the minds, first, of contractors themselves, then of
their frivnds, and so on, of their advocates and others; for this right to make changes,
withont increasing the bullk price, has, at last, come to be described hefore us ag a

dowaoright eruclly to the helploss contractors, and the cause of much loss to them;
and ii has been frequently argued thatl, in view of this pariicular hardship, we should

favor their claims for extras, :

From the frequency of this complaint and the strirgency sgainst coniractors
which we found to be o striking feature of the written agreement, we expected to find
.some¢ instances, if not several, where the engineer had insisted upon the contractor
followiag new designs for completing the work, which had made it as a whole, much
more-exneusive than the first design would have been, and we gave mueh considera-
tion to the gquestion whether an engineer could do that, and it so, to what extent,
without giving the contractor a right to additional compensation; but it has become

‘evident that there is really no such question in any of the cases beforoc us. The

rigid terms.of clause 4 scem to have raised such a clond of prejudice as to in-
terrupt the view of ordinary observers and eonceal the true cause of contractors’
losses. : '
We find that the action of the engineers, the Railway Commissioners, and the

-Government, hag been to diminish the work as a whole, so that in every case where

the contractor completed his contract he got his price for less work, in some ocases

very much less, than, at the beginning, ho was expected to do for it; and where the

contractors failed to finish the work, the Governmont finally paid a larger sam than

the bull price {or less worls than was originally expected to be furnished for that
rice.

P This result of the bulk sum aystem under which theso contrasts were lot, is so

contrary to what is evidently the prevailing opinion, that we felt called upon to

_sorutinize with more than ordinary care the. facts and figures which led to the eon-

clusions just stated.

With the apacial object of making & comparison” between the amount of work
originally estimated as requisite and that actually done on each soction, we have
talken pains to ascertain, as accurately a8 we found to be now possible, the various
-eircumstances which secmed to ns relevant to that sabject ; and in Schedule A hereto
appended we have stated the result in figures.

That statoment shows that the Government got for $6,573,193, the aggregate of
the sixteen bulk prices, work worth $5,619,138, instead of specified work, which was

-originally expected to be done, and which would have been worth $6,8114,985, thus

paying about 22 per cent. more than if the work bad been procured at schedulo rages,
fixed according to the views of tho countractors at the time the works wore let.
1f, therefore, it be, and we think it may fairly be assumed, that at the time of
Ieiting thesosixteen contracts each contractor would have willingly underiaken: the
-quantities requisite in each class of work on his scction at the rates named in bis
‘ 9 7
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schodule, and on which he led the Government to understand he had arrived at his.

lumyp price, it follows that if, instead of the bulk sum system, these Tntercolonial:

Railway contracts had been let and had been carried out on the schednle system, the-
gontractors, in the cases which have come under our notice, would,. for the work
actually done, have received, in the aggregate, very much less than hags been paid.

for it.

prevent, in many of the cases, serious, and, in some csses, ruinous losses.
As our enquiry was conducted only with the view of ascertaining the extent of

the Liability of Her Majesty, we gave no special attention to the amount or the cauge:

of the loss sustained carrying s contract; but we could not hear as much as we have
heard about the several transactions without being eonvinced thaf, as a raole, the
contractor had made his offer -on a very mistaken view of the valuo of the labor, not

so much the amount of it as the rate at which it could be procured, wherchby the-

price paid for constructing the railway was much less than would have been the
ease had it heen built as & Government work, ¢ven under the most able and

economical management, individual contractors or thoir sureties losing the differonce..

On four conlracts, vndertaken by fwo firms jointly intercsted, hundreds of
thousands of dollars were lost, because the rates for masonry included in tho bulk
price were entirely inadequate, owing mainly to the impossibility of finding suitable
stone, as was expected, at or mear the locality where it was to be nsed; and in-
another case the contractor lost more than $1256,000 on & single item—orib-wharfing.

- The dimioution of work on each section, 88 shown in Schedule A. does not
profess to be accurate. The caloulations which have led to the results there given:
could only be spproximate, but we have made them as closely so as possible, keoping
in view the varying circumstances of each case, and that the main question to be.
answored was, whother the work expected to be dono was more or less thau that
acinally done instead of it.

Applying to the several classes of work any consistent set of prices would give

the rolative valune of such work, and we took, in each case, the prices sot out in the-

schedule annexed to the fender, a3 far as thers wero any items to which they would
apply. . _ “
In some cases there was but little change in the olass of work, In thoso the-
difference was principally in the gnantities; in others, some of the work originally-
dosignod was entirely omitted and & different kind substituted, as, for instance, tunnel:

" gulverts instead of masonry culverts. There, in estimating the work done, wo have

taken what appeared a fair value for the tunnels, so as to compare it with what was
first planned. fn
or location, which, by the agreement, was to add lo or take from tho bulk price, and
we made the proper allowances for that before giving a comparisen,

Where the work had been faken out of the contractor’s hands, we took into
account both the expenditure in finishing the work by the Government and the
amount finally overpaid. Where some of the work done has been paid for as extra,

or cutside of the contract, we deduoted that from the whole work dono, in order to.

soe how much was furnished in licu only of the contraet work., Tm short, we endoa-
vored, for oach case, to get information a8 circumstantial as possible, and we think it

has been accurate enough to show broadly the relative value of work originally esti--

mated as requisite, and that actusally done instead of it.

The schedulo prices applied by us, as aforesaid, could notf give, on so§i3 of the.

items, a sirictly- correct idea of the value of the work done; but ncither do they give

for thoso items the value of the work undertaken, If the price ought to he increased -

for the work as done, it ought likewise to be incressed for the some work as under-

taken, and that would only widen the distance between the estimated and the exe--

cuted work; but if every rate should be doubled, or frebled, or multiplied to any

extent, the relative value of the work intended to be done, and that actually done,
~would remain the same,

10

Unfortunately, however, there is too ruch reason to aay that great as wero the-
savings to the contractors, by change of design on the several sections. they did not.

some cases the work was inereased or diminished by changoe of grade
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his. ‘ On beha!f of the contractors, who would be naturally desirous of showing the -
mial : work done at as high a value as possible, it might be suggested that wherever tihe
the- . estimated quantities happened to be excecded in some particular class for which the
rork schedule rate was too low, then the proper course would be to spply to that class, on
paid. 1 both sides of this aceount, such a higher rate a8 the evidence shows to be the true

‘ | valuo; even that method, wefind, would do no more than diminish (and in most cases
the but slightly) the percentage by which our schedule shows the intended work to have
not. - " exceeded the executed work. :

' By whalever method we endeavor to make the comparison, the main result is

o * the same--the executed work is decidedly less than what was originally expected to -
Tige- ; be done. '
ave § Returning now to the contents of the written agreement, clauses 4 and 9 read as
the 3 if there was no limit to tho changes which the engineer could order and ritill keep
not. . the work within the bulk price; bul that would not be common sense, and coniracts
the- v are not interpreted conirary to common sense. However strong the language of the
the ; agreement, thore would be -some difficulty in holding that there was no limit to the
and : bounds within which a contractor ecould, for a stated price, be required to furnish a
ace,. property more expensive to himself and more valuable to the country than the
3 of Co Government intended to acquire, and than he intended to supply when that price
ulk ; was agreed Lpon. : -
:blo E \ge do not say that a valid eontract could not be made, by which the contractor

in: 3 eould, at the direction of the engineer, bo forced for his bulk price fo supply work
ng. 1 which, on the whole, would be somewhat more costly to him than that contemplated
not by the original design, for agreements expressly providing for such a result ave not

sen . BREomMon,

ing- g In other countries, contracts for building railways are made, in which it is plainly -
be- : declared that the engineers are authorized to make such changes as they. may deem
hat expedient, the contractor to beat the whole cost, though it should exceed that of the
: , first design. It is usual, however, to limit the loss to a stated percentage beyond the -
ive cost of the fivsi design. :
the- “Vose's Mnnﬁ:ﬁ%‘@r Railroad Engineers,” a work much used in the United States,
ald g gives 2 form of specification which i3 stated to be “prepared from the specifications
- used in the coustruction of some of our largest railroads.” In that form 20 per cent.
the - : is given as the limit beyond the cost of the first design, up fo which the contractor -
ly d is to bear the whole cost of any new design:
nel. 4 Wo have had the opportunity of seeing a form of eontract {with specification}) -
we o recently eniered into for the construction of a railway in the Btato of Michigan (the
rag Jackson, Lansing and Saginaw extension) embodying similar ferms, and, in almost
e T the same language as that of “ Vose’s Manual,” and in which 20 per cent. was adopied
nd - as the iimit, up to which the contractor was to bear all increase of cost over that of
. the first design. We have also received evidence from experienced enginecers that a
10 - similar system is practised in Europe; though the percentage of incressed work is .
ihe not, generally, so great there as in the,case to-which we have just referred.
ra, 1 In ihe form adopted for the!Intercolonial Railway, a limit is not numed, probably
to : with the intenticn of allowing the engineer to go as far, in changing the design, at
0a- the expense of the contractor, as common. sense and his judgment of whal was fair
it would permit him ; but whatever the intention, a guostion might ariss, and in owr -
it ;

: olﬁni{m, sspecially in view of the language of clause 1, it would be open to arpument,

oo whether omitiing to state a percentage up to which the confractor should hear the

he- 3' loss would vot have the effect of bringing down the limit of his outlay to the cost of
]

ve the first design as a whole, : ‘

ed Inasmuch, however, as we have, as already stated, found no case where the -

or- K engineering changos of design have entailed on the contractor an outlay greater than

ze-- that, it follows that we need not decide whether exceeding that limit would, under -

ny the form of these contracis, cast any liability on the Crown,

1@, Where the comparative cost of the first and the later designs is understood 1o be -
a material element in the transaction, as it would be uunder such contracts as those -

11
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above mentioned, carefully prepared records would probably be made duriog the
yrocess of the work, with the object of showing the different quantitics, values, &e.,
10 be coneidered ; but no such practice was followed in the ecase of the Infercolonial
Railway. On the Government gide, it was apparenily taken for granted that under
the terme of the contract thore could be no extras ; and on'the eontractors, that every
change gave a elaim for exira pay, irrespective of the value of the work as it was
first planued. , _

Wo have, therefore, bad to form our conclusions concerning the comparative

- - value of the first and later designs, upon evidenoce less circumstantial and much more
" indirect than if accounts had been kept with a view 10 such a comparison a8 we have .

pointed out. ‘The consequence iy, that we are not able to state accurately the differ-
ence in the cost to the contractor between the original and the executed designs; but
the main question, that is, whether the first or the last plan was the less expensive,
has not beon involved in doubt. On that we have had no diffienlty in reaching a
copclusion. . .

The changes directed by the engineers in the cases investigated by us have, in
-our judgment, heen of such a character as to leave them unguestionably within the
fair meaning of tho contrast, and covered by the bullk price, except in o compara-
tively few instances, where work was supplied which we have considered altogether
independent of the confract, and which we have allowed to the claimant as falling
within elass No. 1, already alluded fo.

The moat eommon demand arising out of a change of design is for alleged im-
provement in the guality of masonry, by using Portland coment, or by making some
of the smaller culverts of larger stones or of more finished work than required by
the specifications for second-class masonry, of which they were at first intended to
be built, or in gsomo other way; but it was generally shown . that the engineers had
carnestly tried, and had succeeded in the endoavor, to diminish the whole ontlay on
masonry, #0 that a comparison of the valne of the guaniity first planned, either
according to the tender rates or its actnal cost, with that of the quantity actually
built, showed gain to the claimant. )

The contractors, then, having contended that they are entitled to each saving by
change of doeign as ono of the contingeni profits of their bargain, and that every
instance of extra cost from # voluntary change of design i to be paid for as an extra,
we have been obliged lo disagree with them, except, in so far as this: that if, by
setiing off nll the savings against all the losses due to voluntary changes of design,
there is a decrease of the whole exponditure, the contractor is, nevertheless, entitled
to bis brlk price without deduction (this is, of course, irrespective of changesin

grade or Jocution, which are specially provided for), but we have held thsat 4 con.

tractor is not entitied to recover the incrensed cost due {o any one or more of such
changes whers all of them, taken togeiher, haveresulted in a saviug to him; and we
have followed this principle throughecat.

But though our eonclusions on this subject have beon, as we think, based upon
uniform prineiples, we have, in some of the special reporfs, passed to the credit of a
contractor an amount claimed for extra work, similar to that upon which we have at
other times decided against one. But we have done 8o ounly where the Government
had overpaid the claimant more than enough to eover the item; and we were careful
10 explain that it was solely to show that the balance must still be against him, even
if his imterpretation of the contract were conceded.

4, “Work beyond that originally designed and caused, not by change in grade
or location, nor by any desire on the part of the Government or its officers to depart
from the original plan; but beeause the physical features in the locality (being differ-

-ent from those anlicipated) made a change unavoidable, and work was therefore done
of a kind or & quantity different from that of the first plan.” T ,

Work of this kind has eome under our notice principally in foundations for
gtructnres, and in oxcavations for the road bed. The complaint about foundations has
genorally beon that they were deeper than was expected, but occasionally, either with
-Or without an additional depth, it hag been necessary to resort to an arfificial fonoada-
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tion or to some other exponsive method of building the structure, which was not
anticipated. There have been various complaints about excavation, Sometimes,
‘where earth was expected rock was found, or shale or hard pan, any of them being
more expensive to handle than ordinary earth, Bometimes borrow pits, relied on for
the requiste material, were not found so near as was expected, whereby the length of”
the haul was increased. Sometimes, in particular localities the quantity of material
moved was greater than that estimated for those places in the hll of works.

In several instances, where the fentures of the locality had reqaired a freatment

. differont from that originally intended, demands were made for the value of the new

work as being more expensive than that first planned, but on investigation it turned

.out not 0 bs 50, In some particular places, however, the cost was actuslly increased

by the development of difficulties not foreseen by the engineers, and, consequently,
not especially provided for in caleulating the outlay either by the Government or by

-gontractors ; and it is our duty to offer our opinion on the gquestion, whether this

increased eost treates s valid claim for an addition to the bulk price on which the
sontract is based 7 ' :

This statement of the case almost suggests the answer, whieh we have held to be
a good one, namely, that before the bargain the claimanis were expressly notified,
and at the bargain they expressly sgreed that the bulk price would cover all requi-

-gite works, though thoy should inelude some which could not be and were not specifi-
-cally provided for, N

‘We have found that not only were plans, profiles, specifications and a bill of
~works exhibited to those who desired to see them, but aftached to the specifications

-a printed form of the contract, as it was to bo executed, was put into the hands of

persons wishing to tender.

This form made it a8 clear as words could malke it that the bulk price was tor
cover all the work necessary to complete 1hé section of the railway to which it
related ; and each iender, after reciting that the plans, profiles, and the specifications
had been seen, offored “to execute the contract, & form of which is printed at the end
of the specifications, binding myself not to demand any extras of any kind whatever,
for the sum of § s &e.t

If the defence against demands for such work as this depended solely on the
interpretation of the contract itsclf, we feel anre that every court of justice would
declare it to be covered by the bLulk price. We think, however, that the disallowance
of snch claims may be put on yround morally higher, than because the law is against
them, namely, tbat the allowunce of them would be confrary to the avowed intention

-of the parties. They mmuluslly proposed to make, and then did makse, 'a speculative

bargzin covering such contingencies. Courts have todecide according to principles
applicable to all cases, and are sometimes constrained to give to documents a mean-
ing which the losing puw ty had no very good reason to expect. That cannot be said
here, for besides the informadion contained, as aforesaid, in the printed draftof the
contract, there were several paragraphs in the bill of works which, in a very marked
and uamistakeable manner, put intending contractors on their guard as to the nature
of the bargain about to be made; and particularly as 1o the uneeriainty concerning
+the foundations for stiuctures and concerning the material to be met with in exca-
vation. -

The following langnage i3 to be found in most of the hills of works, and in the

others language to the same effect:, . ~ o

» “The quantities herein given are ascertained from the best data obtained ; they
are, as far as known (approximately), accurate ; but at the same time they .are not.
warranted as accurate, and no claim of any kind will be allowed, though they may
prove to be inacourate. *® o F * * ¥ * ¥

R ¥ % ¥ Contractors must satisfy themselves on this, as well ag

- on every point, as no addition or deduction will be made in the event of any excava-

&ion turning out more than, or different from what may be represented or supposed.
& gx,,..; * %k The contractor is required to make every allowance which:
53 13
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he nay deom necessary, to cover the risk of .any of the quantities of work being-

increased in execution,

“ A schedule of structures proposed for the passage of streams and gonoral surface
drainage across the line of railway i3 also furnished. The siruciures proposed ars,
from all informalion obtained, belicved to be the most suitable; but should circum-
ntances require any change in the number, position, waterway, or dimonsions, the

contract will provide that all changes shall bs made by the contractor without any-

extra charge, This schedule gives the probable guantities in the structures now
proposed, and the data upon which theso quantities are ascertained ; much, howover,

depends on additional information o be obtained with regard fo the freshes discharge -

of streams, as weall as thoe nature of foundations, and with respect to the latler, accurate
information can only be had during the progress of the work.”

After reading all the documents which led up to the bargain, and the-contract.
itgelf, and after hearing all that has been urged before us by the different parties, the -

conclusion isirresistable that both parties entered into each transactipn ag a specula-

tion--the contrretor intending to take, aud agreeing to take, upon hirself the loss or -
gain, if any, which should be occasioned by the physical features of the counfry-

being diffarent from what they were expected to be, and the Government promising

1o pay the bulk price, though thedifferonce, if any, in such features should make the

whole work less than was originally ostimated {o be requisite.
As a facl, the physical features of each section were such that a Jarge saving in

the work was generally found to be feasible, and was consequently made—sometimos -
g ¥ s q ¥y

by lessening the exzcavation, sometimes by omitfing culverts and takiog two or
more streams through one opening, instead of through separate onos, as at firet
designed, and sometimes in othor ways.

he nature of the bargain made these savings not chargeable to the contractor,.

for the same inferpretation which gives him no extra price for the unexpeocted work
which we are considering gives him the gain of these savings.

3

In the face of all the facts bearing on the question, we conclude that such worl:-

as we aro now discussing does not increase the liability of the Crown beyond the
bull price named in the contract. - :

. We must now nolice an argument advanced before us on behalf of some of the
claimants, pamely, that Mr, Frank Shanly had been constituted an arkitrator between

thom and the CUrown, and that if he made any written statement of his views on the.

liability of Her Majesty, in respeci fo any of the claims, it became a binding award,

and that we ought to report aceording to that award. It was not made very clear to-

w8 why he was supposed to be clothed with this judieial authority, but the fact that
he was at one time Chief Hagineer of the railway was pointed out, aud the allusion

in the preamble of our comwmission, to an investigation of eclaims by him, was.

referred to as supporting the argument. It was urged that we should ask for his

report, if there was any, on the claim, or claims in question, so thal we might be

guided by it. : _

‘We understood this contention to be based on the fact that, under the terms of
the contract, the Chief Engineer, for the time being, bas authority to decide definitely
on some matters connected with the work; but we see nothing in this agreement or
in the position of the Chief Engineer to give him any such power as is claimed for
him in this argnment. The opinion that he has some such right is probably derived
from the following portion of clause 11, that is to say:— :

“And it is forther mutually agreed upon by t{:e parties hereto, that cash pay-
ments equal 1o 85 per cent. of the value of the work done, approximatoly made up
from returns of progress measurements, will be made monthly, on thoe certificate of
the Engineer that the work for or on aceount of which the sam shall be certified, has
been duly executed, and upon spproval of such ceriificate by thé Commissioners. On
the completion of the whole work fo the satisfaction of the enginecr, a certificats fo
that effect will be given, but the finat and closing certificate, including the 15 per cent,
retained, will not be granted for a period of two months thereaffer.” A
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This impliedly provides that the contiractor shall not be paid wntil afier the
engineer has cerlified that the work for which the payment is demanded has been
dove, and tho courts have upheld that as a condition pretedent to the liabilities of
tho Crown, That is a very different thing, however, from holdirg that the contract
gives the engineer power to seerﬁfy that the whole work, or any special worlk, has
been done, and then to adjudicate on the amount which Her Majesty must pay for if.
This clanse makes the engineer, in some respects, 4 shield- for the Crown against

roundless demands by contractors; for he may withhold his certificate, and so ward
off such attaeks. His judgment on the physical features of the transaction is, in some
respocts, conclusive ; but the contract gives him no jurisdiction over prices or value,
or the extent of the liability consequent on the state of the works,

1t was, doubtless, the practice of the authorifies having charge over these mat-
ters, to obtain from engineers, and especially from the Chief Engineer, from time to

time, siatements known, not as “ final certificates,” but as * final estimates,” which
contaived his.views concerning the progress of the works, the completion of .
them, and generally, on the stale of accounts between the Crown and tho contractor;
and this practice may have yiven rise to the view that such statemenis were the final
certificates referred to in clause 11 of the contract, and, perhays, t+ the further view
that such o certificate became a binding judgment sgainst the Crown, Bat these
fina! estimates were not confined {o the statement that the work originally designed
had been done, or that it had been done with specified conditions or- diminuiions,
which, probably, would have been as much information as was intended to be

_embodied in the final certificate referred io in clauss 11 just quoted. ©On the con-

trary, they generally set ouf in all the different classes ot work, the executed quan-
tities, and raies wore applied to those quantities invented by the engineers on such
a basis as io reach the bulk price,

The the increase or diminuiions of the work from changes of grade acd location,
if any, were valued, and the bulk ﬁriee altered accordingly. If there was under.
stood to be any other reason why the bulk price should be varied, as for instance,
the omission of the wooden superstructure of bridges, that 100 was mentioned, and if’
payment had been made they were set ont and a balance struck; in fact, the docu-
ment professed to exhibit the state of the whole account aceording to the opinion of
the engineer. In that shape they were, probably, very useful to the Commuission-
ers, or the Minister of Railways; but they certainly dealt with subjocts, concerning
which the engineer's certificate was not, by the terms of the contract, made binging
on the parties.

1t seems clear to us, that under the sgreement, the Chief Knginear is given no.
jurisdiction over values, His final certificate, zlluded to in elause 13, establishes
nothing more than ithat the work has been done; it was not required {o state the
values of ary work, or even the gﬁantﬁ? of that covered by the bulk price. Under

" that clauee, we think, the duty required of the engineer -was, to say whether the

work was done; it was the duty of others 10 say whether any, and if 50, how much,

" money became thereby payable. If, however, the bulk price was affected by change-

of guantity in any work, a8 it would be by an increase or diminution caused by a

~ change of grade or location, then, inasmuch as other officiala had, by the sgveement,

to name the smount by which the bulk price was to be thereby varied, tho engineer
might, properiy enough, siate the extont of that increase or decreace, so that they
who wore responsible for fixing the amount might have it as part of the ground-
work for fixing their decision.

We eannot, therofore, agree with the claimants when they contend that Mr.
Shanly, or any other Chief Engineer, wus, by the agreement, for the time being, an

_ arbitrator authorized to décide finally on the extent of the liability of the Crown,

The Commissioners or the Government, without affecting the rights of the con-
tractor, or in any way contravening the spirit of the contract, wmight well ask the

- opinion of the Chief or any other engineer on matters that had cowme under his notice,

or might direct him to obtain information on any other matters sud report the result;

. &nd we have no hesitdtion in paying that this would not fix the liability aveording to-
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the views which he should express. And if the engineer hag not, by virtue of the
agrecment, authority to arbiteate concerning the value of work covered by the com-
tgac% rti}l less could he have nuy coneerning extras—that is, work altogether outside
tho bargain,

Th% writfen agreement shows, not only by this absence of aunthorify in the Chief
Engineer, bat also by an express provision, that a different tribanal, namely, the
Board of Comamissionars, was nominated to decide the rights of the partios; for,
besides the referenco in clanse 4 to the right of the Commissioners to decide on any
allowance for incressed work, due to change of grade and location, the latter part of
clause 2 declares as folows:— y

“ And the Commissioners shall be the sole judges of the work and material, and
their decision on all questicns in dispute, with regard to the works or materials, oras
to the meaning or interpretation. of the specification or the plans, or upon poinis nok
provided for or not sufficiently explained in the plans or specificatichs, is 1o be final
and binding on all parties.”

Wa must also refer to a contentionof some of the claimants, that before the com-

pletion of the work it became the policy and intention of the Commirsioners and
their engineors, and through them of the Government, to allow the coniractors to reap
the full advantage of the diminution of work caused by changes of grade or location,
though the contract specially provided that the value of the work saved by such
changes should be charged against the coutractor, and they also contendod that this
policy of relief extended to waiving the right Lo charge contractors with the omission
of the wooden superstructurs of bridges, which, under an agreement made subsequent
- to the contract, was to be deducted from their bulk price; in other words, that alt
reduetions should enure to the benefit of the contractors, The Counsel for one of the
slaimants alleged, * that it was the settled policy of the Commissioners throughout to
allow the contractors fair remuneration for any work thsy sctually did in oxcess of
whut was anticipated, as it was also their uniform theory and practice that dedue-
tions should not be made against the contractors owing to 8 reduction in guantities
due o a chavge in grade or line.” This puts the case tor the claimant more strongly
thsn the facts warrapt, though there is no doubt that during the progress of the
works some such policy concerning the diminution waa foreshadowed by the Com-
missioners, and by the Chief Ewngineer, for it had become apparent to them that
car:ying out the respective contraets at the bulk prices would entail great loss wpon
many of the contraciors. Individaal Commissioners spoke of it at different times ag
a poliey which they might adopt or not at their option, reserving to themselves the
right of making, or not making, as they saw fit, a charge for these dimiuutions of
worlk, according to tbe circumsgtances of each case, when the final settlement took place.
It happened, however, that no more that four out ¢f the twenty-three cases wera
finally sottled by the Commisgioners, and we have not attempted to learn whether
any of them called for any specially faverable consideration towards the contractor.
At a sitting of the Privy Council, in May, 1871, Sir Hector (then Mr.) Langevin,
had a conversation with Mr, Fleming, the Chief Engineer, the result of which was
an official letter from the latter to the former on the.Z6th of May, from which the

following is an extract. ~Of course the whole letter should be referred to, to see the

full object and bearing of Mr. Fleming’s remarks: ‘ :

“ There are several ways in which contractors may be assisted. T shall enume~
rale them :(— ' - - » :

“1. The contract provides that 15 per cent. of the valde of the work is to be
retained in the hands otP the Qommissioners as the security 'of the performance of the
contract. This percoentage. is aifo%ét&ar too heavy a reduction; it may be made
merely nominal or wholly relinguis : ' '

# 2, Since the sections were placed dnder contract, more careful examination of
‘the ground, especially on the rough sections, has enabled ng,.in wany instances, to
Jessen the quantity.of work to be done by chaniging slightly the location without in
any wsy lowering the engineering fe&mrbéis of the line, Wheraver this appeared pos-

L.
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sible it has been done, and in several instances the quantities of work had heen
redteed very largely, in .one case to the value of, perhaps, not less than $100,000.

The contract provides that deductions are to.be made from the contractors in all such
‘easer ; but the contractors may be allowed all the beneiit ariging from the gaving in
the work effected, and if the Gwemment 5O d«eclde I will recommend that th ey
regeive all the bé:ueﬁi; at once.

-« g, A consgiderable saving in masonry has been effected by the substitution of ivon
for wooden bridges throughout the line; deductions are to be made from the coniract
sums of all masonry so saved,. caleuiated at the contractor’s schedule prices; but the
contractors might now be a]lowad all the saving in. mzzacmry so offected, aﬁd it wonld

be of matoerial advantage 1o them.
44, In many ocases we'have been enabled o fm‘m tunnels for the passage of

stresms ipstesd of culverts, thus relieving the ‘contractors of a certain quantity of

masonry io each case. . On some sections very important reductions’-in this heavy
kind ot work had been thus made, and I think the contractors should have the full
besefit of them.”

. Xn 1873 the Solect Staﬁdmg Committee on Public Acconnts’ made some enquiry
jnto the expenditure on Section 5 of the Intercslonial Railway, and before them Mr,
Brydges, one of the Railway Commissioners, said: .

. “Not long after the date at which this and other contracts were let, it became
svident that the work was going. to be seriously embarrassed if the contractoz 8 Were
not assisted, as far as possible, in the carrying out of the works.” .

He said, also, in ‘EZB latier part of his answer to question 409

“1 cons;&ered and I consldar now, that thf.a whole questmﬂ was to be left open
for decision at the ond of the contract.”

Mr. Fleming also gave evidence before the samo Commitiee, ard in his answers
to the 14th and following questions, said, that « it was generally understood that the
contractors should get the benefit of t};e reductions 1o help them ‘to finish their
contraet.”

Onr special report in each case ireats the Hability of the Crown as not affected,
strietly spesking, by any intention which existed in the minds of the Railway Com-
mispioners while the works were in progress; and we bave stated; as our principal
finding what we thoughtto be the amount of the liahbility, after charging the con-
tractors with tho value of the wooden superstructure, if any was omitted from the
work undertaken by him, and the aimonition, if any, of tha work dne to change of
grade or Jocation.

By special instructions we aro directed to state, also, the }mblhty, a3 we think it
would be, should the Crown waive the right to charga thesﬁ diminutions, and in each
speeial z&pcr’t we have done that,

We have also,for convenience of reference, ap;}ezaded hereto Schedule B, in which
we give for the sizxteen construction contracts investigated by us, a summary of the
whole diminutions charged to the c¢laimants, and the effect which woiving the right
10 charge them would have on the whole liability of the Crown, for it does not follow

* that withdrawing all the charges would increase the linbility to the extent of this

total armount. 'H; happens that several of the claimants have already been overpaid
more than has been charged for the diminuations. In those cases, withdrawing the
@hargoe would only decrease the overpayment withoat ereating any 't ability,

The aggregate of the diminutions charged, as aforesaid, is $302,9932, while
giving all the contractors thoe benefit of those diminations adds to the habmﬁy only
$105,281, irrespective of intarest, '

It will be seen that the liability is inereased oanly in seven cases; in two no
diminations woere charged, and in the other seven the Government -has long ago viv-
taally waived the rightte ﬁ,harga the dammﬂﬁmns by over paying the contractors

larger amounts,
We havenot endeavored to learn, aﬁtualiy, the cost of the rospoctive works to the

-gontraectors; but the faets elicited by our enquiry show that, waiving the right to
17
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charge any of those diminntions, and so giving partial effect {o the policy of relief
suggested by the Chiof Engineer soou after the real natuve of the work was woder-
stood, and subscquently held out by the Commissioners as a possibility, if not a pro.

< bability, would still fall far short of paying for the whole construction ths price that
wotld have heen inevitable had it been earried out as & Governmont work,

Some of the claimants have furnished us with particulars of expenses incurred by
them in sapporting their demands before Mr, Shanly and before us, with a reguest
that we should report a lisbility to reimburse them. We ecannot say that fhere is,
strictly speaking, such a Hability ; but we suggest, for consideration, whether it wounld
net be proper to treat the costs as following the event, and to add to each claim

. established such & sum for expenses a8 would follow the recovery of a pimilar amount
in a court of justice, , :

There are several dofences available to the Crown which would have ended our
enquiry.at the threshold of most of the cazes if wo had gone no further than o leurn
that the Grovernment could successfully and legally resizt the demand, but we have
nnderstood our commission as requiring us not to stop there. The defences alluded
to are of different kinds-—by statute, by agreement, and by prerogative; and if it was
intended, as a rule, to set them up, the cerfainty with which some one or more of
them would defeat almost every claim, even if taken at its full.amount, wounld make
it unnecessary to enquire carefully into the particulars of the demand. The issue,
therefore, of our commission, gave us the impression that His Hxcellency the
Governor (renersl would nre the defences in question, or any of them, it at all, only
in such casses as be might, in his discretion, hereatter select. In that view we thonght
it safer to report our conclusions on the merits of each case, without regavrd to any of
the said defences. The facts olicited might, at all events, help to show which claim,
if any, ought to be m«t with one or more of such defences.

As before mentioned, most of the demands are for work claimed to bo outside
or independent of the contract. In many instances we have thought them covered
by the contract; in some, however, they were not. . In these the values of the work
would, between man and man, be recoverable, whatever the amount of it might be,
but;the Statute under which this railway was constructed (31 Vic., cap, 13) has been
construed as making a contract which involves an expense of over $10,000 invalid
unless entered into with the sanction of the Governor in Council ; and as these extras
were furnished almost invariably, not uvnder an Order in Council, but by direction of
the Railway Commissioners, or the Chief Rngineer, or his subovdinatos—genervally
the rabordinates—it follows that when the value is over £10,000 the Crown would
oot be liable if tho said interpratation is correct.

Section 16 of this Act enacts: ‘

- *The Commissioners shall build sach railway by tender and contract after the
plans and specifications therefor shall have been duly advertised, provided that no

confract under this section involving an expense of $16,000 or upwards, shall be con-

cluded by the commissioners until sanctioned by the Governor in Couneil.

In 2 case of K. A, Jones, in the Exchequer Court of (anada, Chiel Justice
Ritehie reforred to this section, and gathered from it a declaration by the Liegislature
that the liability of the Crown, concerning the construction of this railway, is limited
to transactions carried out strictly aceording to the latter of section 16. He says:

“It is obvious, then, that the engineers had no right to dispense with any of the
provisions either of the law or the contract, or to malke or substitute any contract
an lien thereof, or to involve the Crowa in auy Hability in addition to or outside the
contract, and that neithor the engineer nor the Commissioners thomselves eould dis-
g&zzse with any of the provisions of the law. If this or other court underteok te

ispense with the certificate of the engineer, the approval of the Qommissioners and
the sanction of the Governor in Councit and adjudged to those suppliants §124,663.33
g+due from the Crown to them as extras, outside of and beyond the writtea contiact,

without tender or contract, or any eonditiouns or suretivs for the protection of the
publie, aud without sanction of the Government, it would be simply 1o eot ab naw bt ~
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all the secm'iiiég rovided for the due performance of the contract and to abrogate
all the checks and guards solemnly imposed by law tor the public safety and security,
and enable parties to do and obtain what Parliament has expressly forbiddoen to be

-done or had.”

Whether on a fuller argument this section might be held to be no more than
diroctory to the Commissiopers, and 8o not affecting the rights of the claimants for
work and materials furnished and sccepted aud used under & new bargain, is a ques-
tion upon which we need offer no opinion since we bave taken the course of report-
ing on the claims as if there were no such question.

Among the contract defences, to which we have not given effect, the one best

Eat which in the Court of Bxchequer has already ‘been fatal to someof the
contractors, the absence of tho final certificate of the Chief Bngineer, as required by -
Section 11, ‘ '

Qur Commission expressly states that the omission of this certificate was not ta
prevent our investigating any claim which had been defeated in a court solely on
that ground, and though we are not distinetly told how to treat the omission when
dealing with claims which have not been in court, we think the desire of the Gov-
ernwent to ignore that defence is sufliciently plain to make it proper for us lo report
on the claims as fully as if it did not exist,

Another defence under'the contract is the rightof the Crown to set off against
& claimant the amount of liquidated damages which in elause 3 he had promised to
pay ot the rate of $2,000 a week for the period between the completion of the con.
tract and the {ime which had been named for it, ‘

In more than one case presented to the Court of HExchequer on claims arising
out of tho construction of this railway, and on the generally prevailing form of con-
tract, it has been held that if Her Majesly should demand the benefit of the promise
-contained in seetion 8, it would be the duty of the court to grantit.

' A demand, therefore, by the Government for the amount due under this promise
would, in almost every case, overwhelm the claimant so easily that it becomes
simply an option with the Crown fo pay or not to pay the amount otherwise due.
‘We have thought, however, that we were called tipon to enquire and to state what
amounnt, if any, would be otherwise due, I -

~+ Clause 4 provides that when the work is increased by changea of grade or loca-
tion, the contractor shall be “ entitled to such allowance (beyond the bulk price) as

the Commissioners may deem reasorisble, their decision being final in the matter,”

Clause 6 provides for a stoppage or suspension of the works at the will of the
Commigsioners, and that it should give no elaim for damages * unless the Commis-
sioners shall otherwise determine, and then only for such sums as they may think
just and equitable.”

It has been suggesied that under this wording a contractor could not recover,
on g elaim for such an increase of work, or for such damages, unless the Commis-
sioners bad first exercised their judgment on the matter and had awarded in bis
favor, and that, therefore, when there had been no such decision we should, without
going further into the question, report no liability.

We assume ' that the Government desires to have now such full information con-
-cerning all tho material facts as would have enabled the Commissioners them, or
would enabls any other trihunal now, to docide a claim under oither of these seec-
tions, and we have, consequently, stated the facts and our opinion on the liability,
though there may have been no previous adjudication, either by the Commissioners
or their statutory successor, the Minister of Railways.

The amoonts to which theso claimants are entitled have been so long overdue
that the question of interest is to them a very serious one.

As a matter of strict right we think they could not recover interest in a court of
justice. It has been added. however, to the petitioners demand, in some cases, in
the Court of lixchequer in this country, and on claims similar to those which we
have been investigating. Tn the Kenny casc it was included in the judgment, bub
only from the commencement of the suit. In the Berlinguet case it was adjudged,

19 :
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in 1877, that the suppliants wero entitled to §5,8%0.00 “for intorest upon and for
the forbearance of largé sums of money due, &e.,” the amount being apparently
allowed as damages, suffered becauss the progress estimates had been made out on
what the learned judges decided to be an erroneous basis, whersby the contractor
1ost the nse of moneys which he would have reccived if the estimales had been
correct., '

In England, in 1880, the question was raised whether the Crown was bound to
poy interest on a sum received by it while in possession of some property to which:
petitioners proved themselves entitled, and Maling, V.U, held that it was recover-
able. The case was taken to the Court of Appeal, where in 1881, his decision was
reversed. The judgment, as veported, is-s0 short that we insert it in full :

“ In re Gosman, L. R,, 17 Ch., Div, 771,

“Jesgel, M.R.: ‘There is no ground for charging the Crown with interest;

interest ig only payabie by statute or by contract.’ Bagally & Lush, J.J, concurred.”

Thé:contract hers referred to being, 48 wo-take it, a contraot to pay interest.
Understanding that the practige of the Canadiau Governmoent is to pay interest
on sums overdue for any considerable period, we have, in our special reports, men-

tioned the respoective dates at which any money found due was, in our opinion,.

payahle to this claimant, and in Schedule D hereto appended we show for all the
claims on which we have reported any liability ; first, the amonut without interest,
and then, as it wounld be, should interest be allowed, up t» I1st April, 1384,

© As far ag we are able to judge, our conclusions have been the same as if we had
been appointed indepondent arbitrators to settle between man and man, disputes,
arising out of bavgains and under circumstances, similar to those which we take to
have been proved before us. We have construed the language of ail decuments per-
taining to the different claims as mush, sccording to tho spirit, and as little, according
to the letter, as we believed they would be coostrued in any court of justice, whether
of law or equity; and we have assumed that some defences which exist weuld not be
raiged by the Crown. :

Wo have, therefore, adopted the following as rules of docision in cases where

there was & question to which any of them would apply, that is to say :(— - :

1. Work which is entirely outside the confract, and which, withon: infrivging
ihe rights of eithor party, might have been let separately to any othor person, as
well as to the contractor, shonld be treated as independent of, rather than as an
addition to, or an alteration from, tho contract work, and ghould be paid for as an
extra, at its real value, ,

2. The bulk price should be increased by the actual value of any increase of
work caused by change of grade or location, without reference {o the estimated
guantity in the bill of works or the rate pamed in the schodule attached to the tender,
and in the same way tho bulk price should be decreased for any diminution of work
irom that cause. : ’

3. A contractor is not entitled to any additional compensation because a volun-
tary chunge of design by the engineer, other than in grade or locaticn, made the
work in one place, or in one respect, more expensive than that originally designed,
if in other places, and in othor respects, such change of design mado the work so
much less expensive than that originaliy designed, as to counter-balance the said
increase of cost; nor is be liable to be churged with any saving of expenditure by
auch a change of design. : '

4. A contracior is not entitled fo additional compensation, becanse in tho pro-
gress of the work, the physical features of a locality (being ditfercot from 1;]]:059
expected) made a change of design, other than in grade or localion, unavoidable,

though the expense was thereby increased beyond that of the first design; ner is he -

Liable to be charged with any saving where the localily required a less expensive
design than that firset planped.
: 20
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5. The Chief Engineer is not, by the contract, made an arbitrator between the-
parties, 80 88 to bind either of them by his conclusion on the value of contraet work,
or extra work, or the state of the aceounts. o :

"6. The contractor cannot, as a matter of right, recover from the Crowan interest
on money over due to him, A S ] ‘ )

We have made a special report on each elaim which we have investigated, in all
fifty-four, and we sef out’ in Sthedule C 'a list of those claims; and (without
interest) the respeﬁtisve g?gélréiés demanded, in ail $4,146,207.06, and the amounts, if"

ny, allowed, in all $14 62, ‘ _

sny; allowed, in % 3151 GEO, M. CLARK,
FRED., BROUGHTON,
D, E. BOULTON.,

Hon, J. A, CaarLEAU, Secretary of State.
‘Orrawa, 26th March, 1884, :

SCHEDULE A.

Showing for each section (1.) The bulk price diminished or undiminished as the-
case was, by changes of grade or location, and omission of bridge superstructure.
(2.) The work expected to be done for it. (3.) The work actually done for it. And

- {4.) The net diminution in favor of the contractor.

—— i
é T &6 grg B St & ' » '
Tea, cad.E
3958 Bi83S
%%‘E g |gmHym ;
& aa £ |pr2g g WOllk
. = e actually
Name of Uontractor. a B g %%'ﬁ mm | done for it [Diminutions..
GEgt g @A g | exclusive
‘ gg @ FEHwE gl of Bxiras.
: ., & |& e
£ et P
B Sa 34 2 B8z &
w0 2] bl
¥ § & $
3 |Berlinquet & Co... v 451,340 434,458 266,892 167,541
4 |Smith & Pith1Ad0 wurereers sasecesrs sestessas sasesers . 436,125 406,511 389,924 16,587
8 |Alex. MeDonell & Co.. o 813,400 498,741 455,228 44,815
8 Berlinguet & {o..uer ves smsssenen arErrrsas amnkks shaue ‘f’i?&;ﬁ‘iﬁ 429,5{)6 295}82{} 333188{;
T OB A Jones & Co wverees s £49 450 625,041 488,921 36,120
g igéxzzrcaﬁéﬁ;%ienﬁ&.m.m ............ 322,;2{9} , ég;ggé , ég%gﬁ 1;%%;{2}
riran o < reeesnntiares -
10 |Dunean MACGOnAId. ... sesreeussessrres]| 363,237 514,702 497,293 17,409
11  (Geant, Davis & Sutherland.. e veec vvcnninneme &1,7138 72,013 65,055 6,958
12 |Suraner & Bomers....... .o Te rrsvrensrasarar B8O, 100 $89,514 651,224 38,300
15 |W. B, McDonald & Couviirnsnivsmesmvunnannee | 919,683 894,568 751,810 142,748
I [Neilson & MoGaw....... D A 287,078 235,683 196,798 48 885
1? Ejexgrand ]& 0. rarens corenrsornenneannes sorun:sunens i}g,égg i?g’f;g éf#‘é,gﬂ} lg%,ggg
18 |5 H. WeGrowy oo | Senara | eansn | sohoes | onas
28 |Grant & Sutherland..cco wcserscarnnesnvavsinenes 296,750 275,686 193,454 82,232
6,673,103% 6,819,835 | 5,615,138 | 1,200,697

* In addition to this specified work, some not spesified wags, in almost &varg eage, expocted to be
done, and was sovered only by the item Omisslons and Contingencieg—tor this the respective contrac-

‘ore named in their tender schedules sume or percentages, which in the aigregate amount to §277,42%
‘We take no notice of this undefined work on either side of the nceount, which in our judgment has the

effect of making the comparison more favourable to the execated work than it shounld strietly be.
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SCHEDULE B

‘Spowing the net diminutions charged by us fo claimants on ﬁhaﬂges of grade and
looation, and the wooden superstructure of bridges, and the increased hability
if the right to make such charge be wai ved

5 . Increase
el
g Olaimeant. Amount. Remarks. of
% ged. Linbility.
7> .
8 B
18 R.H ﬁﬂGI‘ﬁ&?f CRRRERTY $EES SARR FEETEERRS cTEYS 565236 O‘J‘Bq}&lﬁ $4 913"“.““ veavmerni Trrns ﬁﬁgaig
5 JAlex. MeDonell & G0 cvmens cmmermrenvnias] 18,800 Liicrsseirnene 18,600
14 [Neilson & MeGAW wovernnnnne PO RN 1 T IRTTR—— P e serrranieaeeanae 8,400
? E. A. JQBGS & {}Qunuuu- AEEULELLE FHEFRE RERRF 8 3{}{} EIFEAE SXSEIRREE RESRIR APNTII APRORG BTN ArecrTIES 8}3@
10 Duncan Maedonald . ce s coccrrras 6,’2’63 S, . - wsees] 6,763
11 [Starr & DeWoll, assignees. of Davis,
Grant & Satherlnnd. oo recssssarisnns LY £ S . 5,578
4 |Smith & Pitblado wereerrsrcnans 3 200 |Qverpaid $1 863 wtie mast T rapprens 1,387
12 |Sumner & Somers...... e vevsemneesres mvenr] | 370,500 |Overpaid a TATZOT BUIMLerrors s revmamane
i? S 1) Ta@k -y i PP ITT ETY YT 1Y 23;5&& éﬁ g FEEFEE @ sc;g:vs'&i
3 Berhn%aez % Co - - 11,180 do do eresnres 5 suasts
6 AZENER ¥ * * ) ﬁ,é}ﬁﬁ - de éng dFut = EFFbreRe
8 [Bertrand & Go.cccrcercerrinmrnersirssnssnsanees| 18417 do do ssssseret s pares
15 d ek EBu B NFEEFFINS iR pra s RRARN SN &6,@28 do dﬂ Taesnas a ehenvrdre
13 |W. E. McDonald & Uo darrbre sssssnnas seceinens | 15, 280 do do
23 [Starr & DeWolf, assipness of Davis,
Grant & Sutherland. .....oseressmoron. | Nil.
8 1Duncan Macdonald .ooveewesss v cerers ovemensus Nil.
Tota]-“o“o"! T R T T T P E TT T IYRT I ] 302’992 Tot&llib_llrlmn”‘ SRR RAS avwduabe 105’291

e e e R e Pt PO G it b Bt e B ot B S B IR 1 tofR b o L R
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case, and the amount aliowed, if any.

SCHEDULE Q.
Saowrxag the Olaims reforred and (without interest) the amount demnnded in each

Amount
. Amount
Nawme of Olaimant. p sllowed by Com-
Claimed. missioners,

TUnder the terms of our Commis-
sion this ig excluded from our
enguiry for the rosgon below
mentioned.

_étlex. I&Ie%onell & Gt ioniviiniinnnes

wudsnsded canannsay

0
1, Maedonalde. oo revrsses cecrness .

[4] NARRERE LETANEIEE aratunn
l:i(} Wranuneas syssannan prry erus
Bertrand & U0 mnn e

ERREEFALE nmmprren, wRE AR

) do
Btarr & DeWolf crrrnnnes cormoae

G0 sresrrereeercesrane R
Bumuer & SOt .t ear arsses
W, E. MoDonald vy coner o nenn
Neiloon & Moliaw . ccecerors snes .
E. H. MoGreevy. ivee.
MeBeay & Bobinsot . vevvens v seetrn

e O Frager. o R,

Donald Fraser, .. secrrrees cos srues
M. Morphy ovvcerreeree coveesencareses
Melarron & Oameron e vevees
Proith & Pithaldo e ceres rcsisere

- B A JODEE . rvrreres cerrerans oevees sasarsrey

B P, Tuek cvrvverrvnerssres o
Berlinguet & (0. wimne somennves svnnna

do aasanrivee nessaaen resans
Eliort, Grant & 00.vimmrmser srassrans
H.B ﬁiggis;soum....-,. ......... S

H, Clark .vivress
Mre. Barbarie..
G, O, Butherland ...vvvoceeees sonssssns
B TULZCOB wavrsnss sueivrne sanernans goenss
Wi, Muirhead . "
E. Py BB cevverres crrsmmrrsseeiss sevnrmess
. A 3 113 SO SO
W, 8. Baloman creervres rerervers srzvarsas
M. Cowhig o comrsrrserrosnvrtsennsi

D, Begin cunaene wcreess vseerene srarares .
‘;- Ma i‘ﬂ&l‘;ﬂé e rEers aasanaza [P T+ Sy
K. F. Borng censes e vrererats erernssannn

Alphonge Mathe. .vvveriren vervrvers svonse
K. Meahan. ..
O £33 TY | S
Bylvain & Lepage . v caans eens
Finnihan & HawWE.. ccccrerss srrmersvsern

FhRerdl BN RN NNRRRRIN AR

I Db Traser. cosueens varavesss svaven sovass
Johin Calligan. . -
A Johneon £ 00 s reseersrnssases

g, T, smith, S bISINCE BEIFISEE yaunht anhrnt
*Ja Hs Pattf}ﬂ ‘‘‘‘‘‘‘‘‘‘‘‘‘ tevred pevena R
J. M6D0onalf. ccerrasee cocemvers sossns vewes
H. Do BUiray . corvins veererss svassares
ﬁﬁ?l& g!}}‘i’&y 3 srrmmmseR SRERS SETE Bwinrhban
Wiﬁ.}gu rfﬂy RSP RRPUR BELRIIINE punna A I AINS
B Hieks
Geo. Langille. . i vesessnre sonsresns
. Bhet . crricrens vn vrress sooveres sraven

Pesmewpay

ol

$
91,479 20
47,005 98
60,008 61
251,878 74
54,430 72
235,867 91
316,184 61
62,874 64
427,377 20
264,361 00
199,430 00
54,787 00
828,452 00
12,709 00
4,252 03
10,174 00
21,611 00
27,712 00
18,013 §5
95,141 34
117,420 00
363,080 71
. 868,720 08
59,289 00
20,138 36
450 00
244 00
4,818 08
2,336 00
2,851 27
B1 50
104 55
125 50
1,601 36
500 00
1,799 53
831 36
1,985 19
810 00
20 00
8,644 00
184 50
1,660 00

867 00 1.

506 60

9,373 37

801 o6

Not named.

110 00

100 08

304G oo

188 00

150 00

50 49

§ ets.

17,161 00

. 47,005 98
"“"‘?"i’é}'é;iiaii'
14,896 31

SEmpSRARY Lazannmaz 3aay Y
aeserTann Premerens LESER
........................
18,138 00
CAXRALIIA “mereraay eseme

3,055 00
T
- 8,927 00

10,354, 00

------- LR T LYY YT T TIPT Y

L Y Y Y )

Serate (e menk veyeennny

FrERET Amasee BEe Teavenand

FAVERTIEE SxcenverE poanTT

L126 73
T e 00
e

T IREEETE FARRALEIRT ERNGAS

LEEREAPES A EERNRRT F 2N
------ EPP FLENDNRRE 4P bk
FEPPISINT SIFRSUREN gy ridt
SEEENS INIRRIRR. FHPEERREY
teerrFESS srararocd snanhd
TELBEESAT CECHRLPAN FhARRY
150 06
FLTTTY S P PP L PP T TTY

ABSSES PESFFELLL SuLyupdy

4,148,207 00

Finizhed by the Crown at a losa
do do .

do de
do 4o
do : do

No privity of contract.

Finighed by the Crown at a losg.
_ do do
do do

‘ do do
No privity of contract.

148,705 62

“ N.B.—{t wil be noticed that most of the cases excluded from our enquiry were on the grounds of
" o privity of contracy,” which in itgelf i s complete answer to the claim. In ench one mentioned as
finizhed by the Crowa at a lose,” the whole demand for exiras was fully investigated, bat thoge
-allowed by us did not reach the amount overpaid to the claimant on the contract work.
3 .
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SCHEDULE D.

SROWING the tofal liability, with and without mﬁerest

BgEss.
: 38887
. . Without P& om
g Claimants. Interest. | S8 £
o & s
= .. S g D
2 L Wil Y
€ Goa W b e
/5] —
B ois 3 etz
18 ‘R- ﬁ- .HGGI‘PBW SARAREIRR A2 AAKUBAN Ao nade erbbb i it pa s bl SN A RS aend B AR RERF AR FITTIRRNL 55,313 G‘} 84‘,075 [4:13
5 jAlex Me 'guell & Co.rvrren roscrren vae wnerbe 440k apensvmirir aenasepernse reseneees | 36,781 08| 61,758 00
14 N@i}ﬂn & MQG&W SEEEEEPAF g un s AR AR R S Tadad dac SINPEF sEvnmh IARCRIBED Ju il SpAATEENS 28’538 GG 4’1’ 79? {}G
T 18 A Jones & C0 weevean b tehbareky erses sererasss 1hasan taresente seantrsnasas svnenoyannns ] 3,004 00 30,082 €0
1¢ |{Duncan Macdonald.: wacoee. Charar ervesenss uusessisren rarry vermensrnseesvivenss ] 2407 00 36,357 8
4 {Smith & Pithlado... vres eann ovas vin ersestenn b . 1,337 a0 2,279 0
11 {Starr & DeWolf, asmgsees of Davas, Grant & Saﬁ)erlancl reaniban s ien 8,655 00 | 14453 00
DOﬂﬂ.}d Ffﬂﬁ?pﬁr & Oirsrsein prrrrn sunnnss - ™ wrreTH tesyieint 5,8‘&? Gﬁ 9;4?2 4¢3
MATE MUIDIT corvrr curreravar caners voveresss vre sasan soaesess sosmesnsnsesensssaransn] 8,927 067 14,417 00
10, 16, 30: ). MacdonAld ccoriviiimars rrrrsress sarves st smontasss ciammmsts cansbs spass paonss sanbreass 14,854 31 23,1269 00
10 MeBean & RoDImBOD v irinsons smsrrrrer nr crsrvrras sostiien prkss avassa sesseuves 3,055 00 6,485 00
Jobhn Bugsell e sivesannss sorres veorrezes sansrnss R — ereraarnars 26 00 36 00
ﬁg{honsa MAtt0 rrerrers s arensssenene s ssnsersnnsrsannnnn oaiss sesrsases sazmsen vt revsnnns 287 00 478 06
s BLOIRIR coriiras smerss vosivamnsennns cocsssnascorearsnssrmerner rassessts san srmssires 1,126 73 1,885 00
T. TILTREOM covrvrrsavssrbrens o recsensnn s ernsssntsnse sonpe sxassssrs ssmereressnisnsronss| L0 00 2,242 00
Alex. MoDonsll & Ui orvivins ceomnsms vrees v wsnccscens svsauvens enrees sroaress . 47,005 08 77, 889 G0-
EHenezer HIGKE ., viues cocionire secavmmraurssss s Smtets roaseasns sivestsn sansas rosserses 160 60 '216 00
A Johnaon & 0.ns R e R L e R e A LI 506 AG 817 05
253,898 63 | 405,200 D
if the right to charge the elaimants wzth the dxmmutu}as of work be
insisted ony. the liability in the first seven cuses would.be as
follows, instead of as ahove gtated, and the total Hability, with-
out interest, would be reduced to $148}’£a§ £9, or, meludmg
interest, to $289,494 .
A8 (R H. MO re67 T rrermecs crmsrsn vamsensns sussusnsns sevses sesassas sovsas ucues Nil. Nil.
5 |Alex. MeDonell & Co.reeer +5 srenas s=n ratees Exvenssrssoncmenes sonneyepsererassecwesars| 17,181 08 28,830 00
14 H&}isﬁﬁ & ﬁefzawumn,".“ ------------ o AR ARATIR ANEIEA A e mEEE gmawph P R ARk Ak 13,138 a4 28,567 a¢
7 {E. A, Jones & Co .. covasrmrenen) 10,351 G 16,662 00
10 | DURCAN MACAORAIA vsernemren serss sovserer coromrersersesraron saesrocs ereiveneer} 16,644 00 25,881 ok
& [SILD & PILDILA v.oeses sesossens serees sssseremsoscesneseenes sovses smeeucrss sveveres] WL Nil.
11 [3farr & DeWolf; assignees of Davig, Gram & Sutherlondun s 3077 00 5,138 00
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‘Of the Commissioners on the claims, viz, of Neilson & MecGaw, Duncan
Macdonald, Frederick Turgeon, Andrew Johnson & Co., Alexander
McDonell & Co., Ebenezer Hicks, Donald Fraser & Co., McBean &
Robinson, Martin Murphy, Starr & DeWolf, E. A, Jones & Co, J.
M. Blaikie, John I{assell Aiyhonse Matte, R. H. McGreevy and Smith
& Pithlado.

s s—

Srecran Berort oN CraiM oF NrizsoNn & M{}&AW $54.767.

This claim arises out of the consteuction of Section 14, which, by contract, dated
251]3 May, 1870, Messrs. Neilson & MceGaw undertook to com plete on or before 1st
T34



