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DEPARTMENT OF THE SECRETARY OF STATE
ARMENIAN CLAIMS
SPECIAL REPORT

To His Excellency the Governor General in Counceil
May 11 PrEasE Your EXcELLENCY:
I have the honour to submit the following Special Report:—

This Commission has been requested to aceept for consideration and assess-
ment, under Articles 231 and 232 and paragraph 9 of Annex 1 thereto of the
Treaty of Versailles, claims of Canadian nationals, of Armenian origin, for
damage alleged to have been sustained by them during the war resulting from
aets of the Turkish Government.

These elaims, excecding two hundred in number, are put forward by former
Armenian subjects who applied for and obtained Canadian natuealization prior
to the outbreak of war in 1914. The damage in respeet of which they claim
arose during the spring and summer of 1915, due to the destruction or seizure of
real and personal property by the Turkish Government in Asiatic Turkey,
prineipally in the vilayet of Erzerum, which property is alleged to have been
owned or partly owned by eclaimants at the time of itx destruction or seizure.
Claimants appear before the present Commission under the following circum-
stances,

The majority of the elaims were filed with the Dominion Government in
the years 1920-21 and were deposited in the files of the Reparation Commission,
upon it< organization in March, 1923, On November 23, 1923, an agreement or
convention was entered into between the British Empire, Franee, Italy and Japan
in virtue whereof an independent body was <et up in Paris with representatives
from Great Britain, France and Haly (Roumania being later included) for the
distribution of a limited fund placed at the disposal of the Commission under the
terms of the Treaty of Peace with Turkey, for the reparation of damage suffered
by their nationals in Turkey. This Commission was known as La Commission
Y Evaluation des Dommages subis en Turquie (hereinafter referred to as the
“ Paris Commission "),

At the request of the British Government the Canadian Reparations Com-
mission transferred to the Paris Commission the elaims now in question.  (Sec
memorandum counsel for elaimants, p. XLVID,  This Commission began its
work in the summer of 1925 and completed its labours on March 15, 1930.
Under procedure adopted by it several thousand claims were heard and disposed
ol The Canadian claimants aceepted the jurisdiction so assumed, and counsel,
on their behalf, put forward their elaims and submitted such evidence as was
available. It is said that the British delegate, under whose auspices the Cana-
dian claims were presented, recommended awards which were, however, rejected
by a majority vote of the Commission, and the result was that the Commission
rendered a deeision on October 5, 1929, disallowing these elaims, in =0 far as
they related to damage to property on the ground of insufficient evidence.
Awards were made to those elaimants who had sustained loss of relatives, uyon
a fixed scale of compensation. I shall have occasion to deal more particularly
with this aspect of the matter hereinafter.  Counsel for claimants has exprossed
very serious dissatisfaction with the procedure and action of the Paris Com-

mission.  After its decision was announced protests were lodged, on behalf of
282561}
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elaimants, with the British Governmment, elaiming that a distributable balance,
handed over by the Commiszion, be-alloeated (o the pavment of these claims,
The British Government, however, distvibuted this © reliquat 7 to the elaimants
who had already veceived pavments by awarding a further dividend of 2} per
cent on the amounts of their awards. They had already received payments
amounting ta 524 per eent upon their claim=.  Following these ineffectual efforts
to have their elams dealt with by the British Government, counsel brought the
taatter to the attention of the Honourable the Seereary of State for Canada in
the summer of 1930, during his attendanee at the lmperial Conference. Periis-
<iom wias then accorded to elaimants to submit, on_or before January 1, 1931,
i ~tateinent of the grounds upon which they relied in secking to have the elaims
considered by this Commission. Counsel for elaimants did, on January 1, 1931,
subimit o memorandum =etting up the pretentions of hiz elients,  After =ome
prefiminary eonsideration, it was deeided to afford the elaimants an opportuuity
to put Torward in person the facts upon whielt are based their pretention that this
Commi=<on ha~ jurisdietion to entertain the elaims.  Counsel was< requested to
submit tvpical cuses, in which sueh evidence ax was available and eompetent
would he put in and the nature of his elient=” ca=es fully explained,  On Mareh
23, 131, and <ueceeding days, the Commiz<lon held sitting= at St Catharines,
Ont., where many of the elanimants veside. 1t was imposxsible to fix an carlier
daate for this hearing due to previowsly arranged sitting< of the Commisston in
Western Canadit, An embodinment of the exsential nature of the elaims was thus
dizelosed, together with a elear indieation of the evidence whieh could be offered
in support thereot, Counsel for elaimants has presented a earvefe!ly preparved
briel in substantiation of the elaims and T desire to express my appreeiation of
the valuable assistance he has< given me in obtaining an understanding of the
ntters at i=sue.

Following thix brief outline of the conrse which the proceedings have taken
toadate, it may be well to repeat stmmarity the ba<i= upon which the elaims are
advaneed. .

As owners or partial owners of real and perzonal property in Armenia. title
to which wa~ vested in the elaimant:  either by veason of the death of their
relatives at the hands of the Turks and the operation of the law of inheritance
arin some instanees as the registered owners, elaimants seck compensation for
the value of the property destroyed or seized by the Turkish Government. It ix
essential to the majority of the eases, us 1= conceded by counsel for claimants,
that the evidence »hould establish that the massacrez of their relatives through
whom by inheritanee they assert title, should have preeeded the destruetion or
seizure of the property, and counsel has been at great pains, as he must, to give
thix faet due prominence, not only in the evidence addueed but in his written
brief. The manner in which claimants propose ta establish ownership of property,
the eause of damage and the value of the loss sustained by them will be diseussed
in a later seetion of this opinion.

The Armenian massacres and the historieal aspeets of the relations existing
between the Turkish Government and its Armenian subjects has been exhaust-
ively dealt with by the late Viscount Bryee in report delivered to Viscount Grey
of Fallodon in 1916 (hercinafter referred to as the Bryce Report).

History records no such tragie fate as that which overtook the Armenian
population of Turkey in the year 1915, In furtherance of the age old attitude
of hostility of its Armenian subjects, the Turkish Government inaugurated and
pursued a policy of extermination of these people, which was carried out with
the utmost feroeity and brutality. Bryee Report pp. XXVI:—-

“But a recollection of previous wessacres will show that such erimes are a part of the

long settled and oft repeated poliey of Tyekish rulers. . . . All that happened in 1915
is in the regular line of Turkish poli-y.

It is estimated that out of .4 ropulation of approximately 1,800,000 Armen-
ians one-third were ruthlessly siaughtered and the race almost cradicated from
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Turkish soil (Bryce Report, pp. 648-651). We are not coucerned with the
motives which actuated this poliey, but, in general, it may be said that such

action was not due to any war or-political exigeney, The war was seized upon

ax an opportunity to earry out these designs. This view is supported by the
undoubted authority of Viscount Bryce.  After a eareful serutiny of the evidenee
presented to him and a thorough consideration of the various reasons aseribed
for the massacres his report unqualifiedly diseards the attempted explanations
put forward by German and other apologists, i this language (pp. 633):—

*The vavions Tarkish contentions thus fuil, from first to last, to meet the point,
They all attempt to trace the atrocitics of 1915 1o events arising out of the war; but they
uot only eannol justity them on this gronnd, they do not even suggest any adeguate motive
for their perpetration. Tt is evident that the war was qerely an (){)pnrlupny':nul not n
caitse-in faet, that the deportation scheme, and all that it involved, flowed inevitably from
the generad poliey of the Young Turkish Government,  This inference. will be vonfirmed
il we anadyze the politieal tenets of which the Yonng Turks were committed.”

It is perhaps unnecessary, at this point. to dilate upon the historieal featires
of the matter. T think it should be pointed out, however, again upon the author-
ity of the Bryee Report (rp. 6500, that many thousands of Avmeninns eseaped
into Russian and other territovies. It is difficult, if not impossible, to determine
with acenraey the ™ quantittive seale of the erime,” but the Srvee Report
estimates that about an equal number of Armenians in Turkey <cem to have
eseaped, to have pevished and to have survived deportation in 1915.  ISach
category is placed at the approximate figure of 600,000. This faet will have a
later significance, ’

With this material before it, this Commission is asked to assume jurisdiction
of these claims as heing properly the subject of eonsideration and assessment
of damage sustained. It ix asserted that the elaims fall within the ambit of the
‘Treaty of Versailles and are covered by the Reparation provisiong thereof. The
relevant sections of the Treaty are sections 231 and 232 of Part VI with Annex
I thereto, seetion 9. These sections read as follows:—

“ Anticry 231

* The Allied and Associated Governments affirin and Germany accepts the responsibility
of Germuny and her allies for cansing all the loss and damage to which the Allied and
Associated Governments and their nationals have been subjected as a consequence of the
war imposed upon them by the ageression of Germany and her allies.

ArricLE 232
“ATirst Two Paragraphs)

“The Allird aud Associcted Governments recognize that the resources of Germany are
not. adequate after takipg into account permanent diminutions of such resources which will
result from other provisions of the present Treaty, to make complete reparation for all
such loss and damage.

“The Alliecd and Associated Governments, however, require, and Germany undertakes,
that she will make compenszation for all damage done to the civilian population of the
Allied and Associated Powers and to their property during the period of Belligerency of
cach as an Allied or Associated Power against Germany by such aggression by land, by sea
and from the air, and in general all damage as defined in Annex I heroto.

“Anzex 1

“ Compensation may be elaimed from Germany under Article 232 sbove in respect of
the total damage under the following eategories:—

“A9) Damage in respeet of all property wherever situated helonging to any of the Allied
or Associated States or their nationals, with the eéxcéption of naval and military works or
materials, which has been carried off, seized, injured or destroyed by the acts of Germany
or her allies on land, on sea or from the air, or damage directly in consequence of hostilities
or of any operations of.’war.

L S I IR SR
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Paragraph 9 of the Annex is relied upon as establishing jurisdiction. 1f
claimants cannot qualify under this scetion, it is conceded that they have no
status before this Commission,

__After very careful, and, I may say, anxious thought, T have reached the
clear opinion that these elaims cannot be admitted for assessment before this
Commission for the following reasons, which will be discussed in detail:—

I. Claimants have failed to show that their claims fall within the
Reparation provisions of the “Treaty of Versailles—sections 231,
932 of Purt VI and the Annex thereto, or that they qualify to
recover thercunder.

1L These elaims were submitted to and dealt with by the Paris Com-
mission and elaimants are thereby precluded from presenting them
anew to this Commission.

LI Even were jurisdietion to he assumed, the evidenee submitted, and
to be submitted, does not and  camot  eonstitute proof  of  the
demands made.

l.

Let us assume, for the purpose of the present argument. that claimants
have established hat they had become the rightful owners, by virtue of the
operation of the law of inheritance, of the dands and properties which the
Turhs destroved.  They mnst then show that the destrnetion of this property
pesulted from an get of war or in consequence of hostilities,  As I read the
relevant =eetions of the Treaty ol Versailles (Part VI scetions 231 and
232, Annex 1, seetion 9, above guoteds it ix only losses dircetly sustained by
an act of war that form the basi= ol an awwrd. 1 do not regard the action
of the Turkish Government in respeet of its Armeninn subjeets as such. The
conchiding words of paragraph 9 clearly relate to * property ™ mentione | in
the first line.  But for the damage to be ecognizable by this Commission, it
must have resulted © diveethy in consequence of hostilities or of any operations
of war” The term “ hostilities  dmplies and involves enemy activities aned
cannot be construed to mean the action of a power in quelling an insurrection
of its own people. or, ax in this case, a wholesale slaughter of its own sub-
jeets. Nor ean sueh action by the Turks be regarded as an ** operation of war.”
It that were so, every diseiplinary action of @ hellizcerent direeted to its popuia-
tion or wrmed forees would necessarily be an aet of war, The immensity of
the destruction wrought upon the Armenians does not raise the aet to the
dignity of cither a * hostility ™ or an * operation of war.”  “The use of the word
“aegression ™ i the last hine of Artiele 23} of the Treaty is signifiecant and
consistent with this view of the combined purport of the Annex and the sce-
tions of the Treaty quoted.  Upon the high authority of Viscount Brycee
Gnfra pp.d), 1 have formed the opinion that the war was merely a cloak for
ihe"depredations committed-——the consummation of traditional Turkish poliey,
which could be and was perpetrated with impunity due to the preocceupation
of c¢ivilized nations in the world war.  This view of the bearing of the Treaty
seetions is strongly and ably controverted by counsel representing elaimants,
and T eonfess that T might have some hesitation in deeiding shie enses upon
that ground alone.

Unfortunately for elaimants, however, or for the great majority of them,
they cannot place their elaims upon the possibly advantageous gronnd of an
unqualificd interpretation of the seetions in question.  They ave forced to
adopt a far more tenuous position. They must rely upon the alleged fact that
the massaeres preeeded the seizuves, Counsel for elaimants quite clearly takes
this position at p. 9 of the transeription of the evidence taken at St. Cath-
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arines. He says: “If it would appear to he quite definite the taking of the
property preceded the massacres, I would not have a leg to stand on.” Clearly
had the seizures preceded or accompanied the massacres, the injured persons
would bhe the then owners of the properties, who were not British subjects but
Turkish nationals,

Have claimants established this insecure postulate? I think not. The
undoubted facts are opposed to such pretention. The Bryce Report (pp. 637
and 638) makes it clear that there was no such gettled policy on the part of the
Turks, though there was an essential unity of design underlying the procedure
adopted. In some cases the massacres preceded the seizures, in others the
seizures antedated the slaughters. In many instanees, refugees were permitted
to take with them parts of their household effects and personal possessions, in
other 2(;\505 this privilege was denied them. Bryee Report, document No. 54,
at p. —

“They were not prohibited from selling or disposing of their property, and some familics
went away with five or six or more ox-carts loaded with their houschiold goods and provisions.
The missionaries confirm this."”

One of the witnesses heavd in St. Catharines (Mrs. Serpoohie Kudurian) clearly
indicates that the seizures were operated concurrently with the deportation of the
villages. At p. 85, when asked what orders were given by the Turks as to
leaving property behind, she says that the answer given was, “ Anything you
people have got belongs to the Governiment,  You have two hours to get out of
town.” Apain at p, 87, in deseribing the conditions when she left the village
she deelares, * Yes. They destroved evervthing right in front of our eves; what-
ever we could not take awav . Acked at p. 94 whether anything was left in
her home when =he went out of the village, she <ave, “They had it all piled
up and two soldiers were there so nobody could toueh it, T1ey wanted to take
it in the army.  Even they took our coats or anvthing nice we had on us” It
is true that this evidence is not consistent with that given by other witnesses, who
were at pains to deelare that the seizure of property in every case followed the
maszacres, but the statement of the witness quoted earries convietion sinee it is in
harmony with the facts related and found in the Bryee Report.

The poliey of the Turkish ministry while uniform and constant in its inten-
tion to eradieate the Avmenians from Turkish soil was not always identieal in
its mode of exceation. The attemipted distinetion that one event may have pre-
ceded the other, 7o my mind i not material and should not he given undue prom-
inence.  Whether the property of these unfortunate deportees was tuken before
or after they had left their villages, there was always, iy fact, or construetively,
a seizure or taking by the Turkish authorities which, in wmy opinion, was warp
and woof of the one general poliey.  "This being =0, the present claimants were
not dispossessed—the sufferers were Turkish eitizens, the porsons through whom,
by legal inheritance, elaimants now make claim,

It has been said that the deportees were informed when evacuated from
their villages that they would =oon return and <hould therefore make no effort
to take with them any of their property.  Such rromise, if ever made, was known
by the refugees to be false, and there was never any intention to implement it.
The Bryce Report deals with this aspeet of the matter as follows, p. 642:—

“There was an oflicial fiction that their banishment was only temporary, and they were
therefore prohibited from sclling their real property or their stock. 'l';u' Government sel s
seal upan the vacaled houses, lunds and merchandise, *to keep them safe against their
owners' return:’ yet before these rightful owners started on their march they often saw
these very possessions, which they had not been allowed to réalize, made over by the

authortlios as a free gift to Moslem tmmsgrants, who had heen coneentrated in the neigh-
bourhood in readiness to step into the Armenians' place.”

It will be observed frem the foregoing, as above pointed out, that there is
little foundation in fact for the statement that the seizure or taking in every
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ease followed the deportation. ‘The evidence and authority quoted establishes
definitely, in my opinion, that there was in come cases an actual, in others a
constructive taking of possexsion carried out contemporancously with the depor-
tations.  In the language of the Bryee Report above quoted,

“The Government set its =eal upon the vacated hiouses, lands and merchandise.”

Turkish policy was direeted, not against British subjeets, but against Turk-
ish eitizens, and the mere fact that one step in the proeedure of executing such
noliey may have preceded or foiiowed the other is not material.  That the events
generally followed the alleged sequence was probably due, as suggested by
counsel for claimants, to deference or fear of their German allies.  The atrocities
would not be <o evident if carried out in remote and desolate parts of the interior.

On this branch of the ease, therefore, T conelude that claimants have no
status hefore this Commission.  They have failed to discharge the burden resting
upon them of showing that thoy have suffered damage resulting from the acts
complained of which would entitle them to compensation under the relevant
seetions of the Treaty of Versailles. It may be contended that this opinion will
apply only  to those elaimants who elaim ownership through descent from
Armenian relatives and eannot apply to those who were owners, in their own
vight, of property destroyed or seized. T have no information as to the number
of elaimants in this eategory, but, not without hesitation, I hold that they tno
must fail, upon a strict applieation of the Treaty sections to which 1 have
referred. NMoreover, upon the grounds next to be considered, 1 think theyv are
without right.

11

Az pointed out in the opening paragrapli= of this opinion, these elaims
reccived  consideration before the Paris Conunission.  Counsel for elaimants
complain that the ecases did not receive the =ame attention given to other elaims
and that diserimination was <hown in rejeeting the demands for compensation
for damage to property. [t appears from his statement that in other cases sub-
commissions were sent inte the devastated areas to colleet evidenee in support of
the elaims, hut that in the case of his elients the Commission fuiled to take
any action, and that finally, in 1928, claimants themselves applied for and
obtained an extension of time wbliun whieh to obtain the necessary evidence
<substantiating their eases. 1 quole rom statement of counsgel, at the St. Cath-
arines hearings (p. 170 © o [ asked for =ome time to consider the
matter, and [ saw the British Delegate and T obtained from him an extension
of the time in which to complete the evidenee and was foreed to undertake
to obtain the evidenee my=elf.”  Thiz evidence was eventually submitted, and
it ix alleged that the British Delegate recommended that awards shonld be
aranted,  In memorandum submitted connsel deelares: © That is to say that
he aecepted that the elaims had been established.”  Claimants urge so strongly
unfair treatment hefore this Commission that I consider it advisable to quote
extensively from the Report of the British Delegate, Sir Flhott, Colvin, which
has been furnished to me through governmental chanuels,  The files them-
selves, returned from the Paris Commission, in all instances bear the notation
“aceepted ” oor ©rejected,” and in explanation of this counsel in his brief (p.
4, part 2) =ays, “finallv to save appearances a ‘solatium’ was granted in
certain eases for the loss of a wife or ehild in the massacres of 1915 The
aetnal amount paid was £ Stg. 47 for a wife and £ Stg. 9.for-a child, but, in
spite of repeated appeals, Commission refused uny award in cases of damage
to property.” 1t is therefore desirable that the preecise circumstances of the
action taken, as disclosed by Sir Elliott Colvin's Report, should be quoted.
Referring to the Canadian Armenian claims, he says:—
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“The assessent of these claims, from Armenians who chiim to have been natural-
ized in Canada before the War, has provided one of the most diflicult tasks with which
the Connnission has had to deal. There were, in all, 208 claims of this character, arising
out of the luss of property, mostly in the neighbourhood of Erzeroum, but a few also from
the neighbourhood of Van, Diabekir and ‘Trebizonde. The clainmnts in o}l cases alleged
that they were the owners, or the heirs of the owners, of the property in question, aml
that the properties had been destroyed or confiscated by the Turkish Government, and
that many of their relatives, indeed all their relatives who remained on the spot, had been
kitled by the Turks in the course of the Armenian massacres. The claimants demanded
compensation for the loss of the property and the murder of their relatives.

" Seeing that the Turkish Government would not permit the entry of any forcigners
into this part of their territory, the difficulty of arriving at an assessment or collecting
any data on which a reusonable ascessment could be made, was obvious. Fventually, in
January, 1928, an offer from the French Delegate to entrust the inquiry into these cases
to a Freuch Consular Oflicer (M. Malzac) who was being sent to Erzeroum, was aceepted.
On examination of the 208 claiws, it was found that about 40 were lable to rejection owing
to want of proof of Canadian naturalization, or for other veasons, but a li<® of the remain-
mg 168 cases with a questionnaire giving the circumstances of cach elaimm was forwarded
throngh Mpr. Jesse Curely to M. Malzie, the officer of the French Consular Services in
question,

“ Meanwhile, in April, 1028, the Embassy in Constantinople  who  had  previously
expressed their inability to conduct an inquiry into these eases, informed the British Dele-
gate that it might be possible to send a British ofticer to Erzeroum for the purpose. It
wax, however, understoud that M. Mulzae had already begun his inquiries, and for this
and other reasons the British Delegate decided agninst aceepting the Constantinople offer.
Ou the 16th November, however, the French Delegate informed the British Delegate that
M. Malzace had not yet started for Erzeroum. the difficulties of the journey, owing to the
routes being infested by Kurdish bandits, being insuperable, anad it was added that as
thi= difficulty was not likely to diminish or disappear, the French Government had aban-
doned the idea of sending M. Malzace to EFrzeroum.

*The British Delegate then decided to prepare the enses for the Commission on such
evidence as might be obtainable, and to explain the diffienlties of making an assezsment,
and to appeal to the Commission to accept the fact of the complete loss of the properties
and to be indulgent generally in the matter of striet proof. The cases were grouped in
classes, bused mainly on ownership rights or on propinquity of relationship to the deceased
owners, and typical cases of each class were assessed and suhmitted for approval to the
Commission.  This broad and general method of valuation did not, however, commend
itself in the absence of evidence to the majority of the Commission, and other methods
of assessment had to be sought,

“ Meanwhile, on the 19th November, 1928, certain legal representatives of a large
hody of the elaimants informed the British Delegate that the restrictions on loeal investi-
gations in_Armenin had now been removed, and that the elaimants were sendmg their
representative to the arens concerned to obtain proof in support of their claims. Orp this
the Commission decided that further time must be given, and that in order to aveid celay-
ing the general distribution to French, Italian and British claimants, o sum of £T (or)
20,000 should he set aside for the satisfaction of these Canadian Armenian claims.  As
it was known at that time that there would be a large surplus ulso from the sum set aside
for the Roumanian c¢laims, the British Delegate considered that he would be justified in
aceepting this arrangement,  Accordingly, the Canadian Armenian claims were again held
back, and eventually these claimants, with three separate postponements of the date for
the consideration of their cases, were allowed up to the 30th September, 1929, for the pro-
duction of the promised evidence. On that date the Commission examined the cases,
but the French and Italian Delegates adhered to the position that definite proof must be
supplied, not only of the natwralization of the claimants, but also of the existence of the
properties aiid of the relationship of claimants to deccased owners.

“The loeal inquiry promised by the claimants representatives had unhappily proved
to be an entire fiasco. There was still no proof of ownership, no proof of extent of damage,
and no proof of relationship. The Turkish Anthorities would not in any case have been
prepared to give extracts from the old registers, still less extracts to prove the damage or
confiscation that had oceurred; indeed, it is said that the old Land Registers had been
deliberately destroyed. The only fresh evidence whick had been furnished during the nine
months of postponement was evidence obtained from other Armenians in Canada, many of
whom were themselves claimants. Naturally, on the ba-iz of strict proof of damage, it was
obvious that every one of the cases would have to be 1o, ted, the only two facts that were
established being that the claimants were naturalized in ¢Cunada before the war, and that
moat of them were relatives of Armenians who were massacred by the Turks in 1917 (sic).
Yet the British Delegate felt that it was extremely probable that many of the claimants had
sufferedd real and direct damage to their rights in ‘Armenia, though it was impossible to
establish the exaet nature of the rights, or the extent of the damage. He pointed out to his
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colleagues that it would be impossible for him to agree to the rejection of the whole of
these cases, and that the rejection of sush a large body of claims which were no doubt in
meny cases substantially justificd, thongl not legally proved, would reflect unfavourably on
“he Commission’s general sense of equity.

“Eventually, after discussion, it wax deecided that those of the claimants who had lost a
wife or children during the massacre of 1917 (sic), might be regarded as having retained a
fairly close connection with the villages and farme-steads from which they came, and that
the bhest method for granting u small solatiuin to these claimants would be on the basis of
compensation for wives and children actually so tost. These cases were therefore fipally
passed on this basis, and the total amount awarded to these claimants was fixed at £7 (or)

9440, Here again it was impossible to touch the cases in the revision proceedings.”

It is evident from the foregoing that claimants aceepted the jurisdietion of
the Paris Commission, were represented by counsel thereat, adduced evidence
and submitted their cases for decision, which, as indieated, was rearhed only
after’ very careful consideration.  The decision given is in the following lan-
gunge - :

“PROCES-VERBAL de Ity 67icime SEANCE tenue le 30 septembre 1929
“Ltannt présents: Sir Eliot Colvin (Président)

M. Tripepi

M. Jese-Curely

M. Ghaudoux (Reerdtaire Géndral)

“ La Commission apres un examen approfondi des réclamations des arméniens-canadiens,
estime, qu'étant donné e muangue de preaves et Pimpos<ibilité de pouvoir en obtenir, ees
reelamations ne peuvent étre jupées daprés les mémes principes que les qutres. La Com-
mixzion « done decideé:

S déearter tontes les réelvmations pour propriétés par suite d’héritage; (2) dattri-
buer un solatimn aux réclamant< ayvant perdu lonr femme et leurs enfants au cours des
nassacres quioont ca lien pendant la guerre, le fait davoir laissé =a famille en Arménie
étant e sivne gue leoréelamant avait conserveé des diens réels avee <on pavs dlorigine.
I..l;\';lll!i”i(lll di solatinm o 6té de 100 L'Tor pour la femme ot de 20LTor pour chague
enbant,

[ am not coneerned with the reasons which may have impelled the Paris
Commission <o to deecide the eases: T have no mission to revise, confirm or modify
suely decision. T am informed that the evidence put before that Commission was
practically the =ame as the evidencee whieh is now available (some of which has
been adduced).  Claimants have had their day in court—they voluntarily sub-
mitted to the arbitrament of that tribunal, asd vow, having failed of their pur-
pose, they seck to have another tribunal reopen their eases,

Quite apart, therefore. from the grounas of dismissal set up in seetion I of
thi= opinion, I consider that elaimants—and this applics to all elaimants—are.
precluded from presenting their elaims anew to this Commission. I should sav
that they are estopped upon the record.  (Ree Everest & Strode “Estoppel” 3rd
I, p. 450

I

As a practical matter, even were I to aceept these elaims for consideration
and assessment, have elaimants made out such a ease as will permit of the
assessment of damages.  In other words, have these elaimants proven or can they
prove a loss suffered by them, suseeptible of being measured with reasonable
exactness by peeuniary standards? 1t is conceded that no further evidence than
that submitted by documents and the testimony of witnesses heard in 8t. Cath-
arines ean be adduced.  With the exception of the oral testimony of various
refugees, deseribing their experiences during and following the massacves and
verbal evidenee tending to establish title to property in various individual elaim-
ants, the evidence is entirely similar to, if not identical with, the evidence sub-
reference may he made to the remarks of Siv Elliott Colvin, in the extract from
mitted to the Paris Commission.  As to the weight or value of this evidence,
hi= report, quated above, at p. 9.
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As stated by counsel for claimants, in his brief, it was necessary to provide
evidenee upon the following points:—

1. Canadian nationality prior to the date of damage.
2. Ownership of property seized or destroyed.

3. Cause of damage.

4. Amount of loss.

On the question of nationality there i= no dificulty. Certificates of
naturalization granted the claimants before the war constitute complete proof.
The Paris Commission apparently passed upon this point, as appears from
notation upon the files, and determined the personal status of ench claimant.

2. To cstablish ownership of property is more diflicult. Those claimants
who seek to recover on the basis of having inherited from relatives who were
massacred, bring forward, by afidavit and witnesses, testimony of perzons who
resided in the same village or area as the slaughtered relatives. They sav that
they knew the familiez of the elaimants, that they were aware that such families
resided upon such and such properties, and they endeavour to fix with some
accurney the size, nature, buildings and eontents of the various properties con-
cerned.  This evidence is offevred upon the theory that the best evidence can-
not be obtained, and, upon principles of the admission of secondary evidence,
such testimony is urged as constituting proof of title. It will be xeen at once
how dangerous it would be to accept such evidenee s constituting proof of the
facts. In the first place these witnesses cannot know of the state of the title at
the time it was taken—the owner may have transferred, mortgaged or other-
wize dealt with his property, and it would bé munifestly improper to make an
award for damage whiech, quite conceivably, never arose, due to possible muta-
tions in the title of the original holder. It is also a matter of conjecture whether,
by will or atherwise, the title to the property might not have vested in other
persons.  Again, the vesting of title in these claimants is predieated upon the
presumed death of all other relatives having an interest in the property.  While
thix may, in general, having regard to the immensity and completeness of the
massacres, be regarded as a reasonable presumption, vet it is by no means con-
clusive.  Tens of thousands of refugees escaped the slaughter and took refuge
in foreign territory (upra p. 5). That zome of these, having claims equal
with or even superior to those of the present claimants, are not =till alive, has
not and cannot be established. Tt would be the merest conjecture to say in
any particular case that the claimani had shown that he and he alone was
entitled to an award.  As to those claimants who claim as registered owners,
they are in equally bad plight.  They were not living on the properties at the
time and it would be the =cantiest hearsay for witnesses to_declare that such
clnimants were the owners of sueh and such properties. /Putting the point for=—
ward in the most advantageous light from claimants point of view, counsel thus
indicates the evidence upon which he relies to prove title:——

“In such enses ownership will be proved by cluimant’s affiduvit giving full details of
property supported by the affidavits of persons who knew both elaimant and the property.
In other words, a document of title now being non cxistent, the commissioner will be asked
to arcept what nmounts to secondary evidenee of itx existence.

“In the majority of cazes, the claimants were the heirs to property which belonged to
their parents who were Twkish subjects and were mas<aered in 1915, In these cases the
evidence of ownership by parents will be given in the way already stated; but it may be
considered necessary to show that the property had passed to the Canadion claimant from
its previous Turkish owner before the date of damage, ie., to establizh that the demage was
eansed to the property of a British and not a Turkizh subject.”

This evidence falls far short of legal proof and would not be aceepted by
a court of law. It is urged, however, that I am not bound by rules of law and
should decide these eases upon principles of equrity and justice. That is qmte/
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true, but there must be, at least, sueh proof as will ereate the conviction that
the elaimants are entitled to sueceed. As T view them the claims are inchoate,
the evidence offered as to ownership wnd loss sustained is conjectural and
speenlative; it daes not constitute proof, and 1T am bound to declare that, how-
ever much the elaimants may have sufiered, the essential elements of proof
to permit of an assessment of the damage sustained are lacking.

It is axserted that these elnimants should not be penalized beeause of their
inability to furnish better proof, through the destruction of the land registry
records by the Turks and all papers relating thereto.  But that is not the point.
Inability to furnizh proof, however distressing and difficult may be the cireum-
stances, cannot by that fuet ereate a legal elaim.  That it may or may not
entitle their elaims to-consideration upon another basis and from another author-
ity i+ perhaps pox<ible, but as far as thi= Commission is concerned they eannot
sueeceed.

3. The eanze of the damage is clearly demonstrated, but ax above pointed
ont, elimants have failed to ~how that the damage was caused to them.

1 The amount of the losx presents w further obstacle to elaimant’s sue-
cess. i and apparently has been. impossible to fix by expert evidence the
precise smount of damage whieh any particular elaimant has suffered. No
definite sumx have been elaimed. As stated by counsel, claimants “ rely upon
the report of the experts of the Paris Commission, as regards the probable
quantities and values of their clients’ properties.  The Commissioner will be
requested to establish eategories into which the elaims will fall. based upon
that report.”  The veport referred to, a copy of which has heen produced and
which was alxo submitted to the Paris Commission, as T understand it, has been
prepared by the arvehiteetural and agricultural experts who were emploved by
the Pariz Commission in Turkey and consists of an outline of the conditions
and mode of Tife in Armenia on the outbreak of war, the difierent types of prop-
erty and the values of the period. Upon sueh general information ana the
experience of the experts the report proceeds to * establish minimum values for
real and personal property. It divides agricultural properties into three cate-
gories, small. average and large. [t gives details of the struetures which would
he necessary and would be ecrtain to have existed on each ‘ype of farm; and
set out the relative quantities of stack, implements and personal property
which wonld have existed in eaeh ease. 1t shows minimum and probable maxi-
mum quantitics and values in each ease.””  Admirable as may be this report.
it forms an insceure foundation upon which to assess damages, particularly
having regard to the dubicty of the elaims themselves,

On the whole, therefore, T am compelled to find that elaimants: could not
and eannot furnizh thi= Commission with the neeessary elements of proof to
enable mie to render an award in their favour.

Al which respeetfully submitted for Your Excelleney’s consideration.

IFRROL M. McDOUGALL,

Commissioner.
Orraws, May 9, 1931,



