REPORT of The Ho : r. Justice ~wing upon the
aotivities of The Conadian Performing Rignt Society Limited
pursuant to Order in Council No. 169, dsated January 28th, 1932,

TO ;
The Governor General in Council, o

Ottawa,

I huve the honour to report thut pursusnt to t.e sbove named
Order in Council end the Commission issued in nccordance tuerewith
I caused an Inquiry to be neld cnd have neard oll the evidence
whioh was tendered by the parties interested. As it sappeared that
no one was imiediately interested except the petitioners and the
rospondents no publioc notlice of tie time and place of hold:: - the
Inquiry was thought necessary and as both parties were represented
by counsel it wus not thouzht nec¢essary to emnploy special counsel
for the Commission., The petitioners are ownere of six broadcasting
stations in the Province of Alberta, namely:

Fdmonton Journal Limited, C. J. C. A,

Calgary Herald Limited, C. Fv A. C, _

The Alberta Pasific CGrein Co.Ltd. C., K. L. C.

Jb—Tho Albertan Publishing Co. Ltd. C, J. C. J.

The Voice of the Prairies Limited, C. F. C. N.

Lethbridge Brcadocasiing Ltd. C. J. 0. C,
The respondent is the Canadian Performing Riznt Soaiepy, herein-
after referred to us the "Sooclely." 8ittinss of the Commi ssion
were held at the City of Calzary in the Province of Alberta
commencing on Monday, April 18th, 1932, and were continued until




Wednesday, april 27th,1032, ‘Ihe petitioners were represented by'
¥r.8.B,Woods,K.C,, of <dmonton, Alberth, while the respondent waa
represented by Mr. R, C. Cassels, K.C., of Toronto, Ontario.

The evidenée taken constitutes & volume of 690 pages whioh
tozether with 72 Exhibits filed tre submitted herewith. I would
like to add that both parties placed &ll the evidence in their
possession fully end frenkly before the Commission and both counsel
asgisted in every posaigﬁe way.

I huve been csk:d to investigate and report upon the
following:

(1) hether the venadian Ferforming Hight Society Limited

has complied with the vrovisions of clauses {s) ard

(b) of sub-seotion (1) of Section 10 of The Copyright

ameniment 4ot, 1931;"

(2) Whether seid Coupany exerclses in Cansdas s subgtanvial
control of the verfoyming rights in dreamstl. o-musical

or musical works;

(3) Whether said company unduly withholds the issue or

grant of licenses for or In respest of the performancn
of such works in vanada;

(4) Whether said company proposes to ocollect excessive
fees from all or any of the said petitiornars in
compensation for ths issue or grant of such lioenses
for the communication of such works to the publis
by redio communication, which is commly known as
"broedcasting;"

(5) And generslly such other mattery set forth in the
said petition as the said Commissioner mey deem
relevant and maeterial to said investigation and his
report thereon.,

I Clauss "A"

The Hespondent Society oarries on in Yeaads the dusiness
acquiring oopyright for dramatico-susiosl and musiocsl wewks oz of
performing rights therein and issues lieenses for the P |




‘n Canu@a of drametico-musical or musical works in which copyright
exists,

Under Section 10, Sub-seotion "A" of The Copyright Anmendnment
Aot, 1931, the Soclety is ccmpelled to file with the wminister at
the Copyright Office lists of 811 dramatico-musical and nucical
vworks in respect of which it cledms authority to zrant performing
licensas and to colleot fees,

The Soctety has endeavored to meet this statutory duty by
filing over 100 printed publishers' catalogues. In esch catalogue
such works us are not included in the Society's repertoire are said
to be strioken out. It was not thought necessary to axwsmine the
files of the 62pyright Office as the Soolety was able to produce
at the hearing duplicates of the catalogues so filed. As it seemed
impractical to examine each of thcse catalogues counsel picked at
rendom one ocatalogue from the mass and i1t was agreed to treat this
catalozue as representative of all the others. #& ocacual exsmination
of the ocatalogue showed thut 1t contained numerous works of the old
masters such as Mendelssohn, Chopin, Beethoven, Mozart, Sghubert,
Hendel, Hayden and Verdi, all of vhose works are in the publio
domain. 4s these oatalogues had been gent from England the
ropresenfativon of the Sosiety at the heering were unable to offer
any explenation. A request for {nformation was cabled to Bngland
and a reply was received to the effect that these works had been
"pre-arranged” and thet these n"pre-arrangements™ had been copyrighted.
This may or may not be entirely correct but in any case these
catalogues contain musiocal works which ere not in the 8occlety's
vepertoire, e.g. the list contains operettas or operes as a whole

whereas the Society can only license instrumental excerpts for these
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operas. Thé_Sooletyiqlaims thzt &8 & matter of technicel complienece
with the Act it may ffle,;iata of works in respect of which it claims
suthority to license and the fact that these 1lists include o;hor
works over whioh the Sooclety has no control waul& not affeot the
£f1ling. This may be so but it is scarcely conceivable that
Parlisment hed in mind the inclusion in thes&;lﬂ&. of works not in
the'Sooiety'a repertoire. In view of the discussion which took
pluce in the Special Lormittee of Parliament whioh dealt with copy-
r{ght snd of the opinions therein expressed it would be diffiocult |
to say thet the method of filing publishers' catalogues was not im
contemplation as a compliance with the Statute. If ell the works
not in the Soolaty's repertoire had been soored out one wnould dbe ;
bound to say thet technically, at leaat, the Statute had been ‘
complied wi£h. v
But the matter of filing and publishing lists goes to the rood ;
of muoh of the difficulty between the Soniety and the music user |

and should therefore be further considersd., It ia obvious that

from the point of view of & person searching the files of the
Copyright Office to ascertain whether or not a given work is ia the
Society's repertoire this method of filing is wellnigh useless.
Lhe 1ists are not classified except under the names of publishers
nor are they 1ndoxoa. A 1ist of compossrs would be a very unsafe
guide beoauss the Sool ety controls only such works of eemposer
members es are published through publisher members. I% ti4hl'lﬁf”
the Soolety thaet it controls & hugsmumber of works variously
estimated at from 2,000,000 to 3,000,000 and that the esollatiag ‘
indexing of these works would be a stupendous if not am i ‘
task. The snswer to this argument is that omnly o amll
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of these viorks are ever actually pluyed in vanude., Letvings out of
consideration the very exceptional case it is estimated thut & list
of from 200,000 to 300,000 works would include all works which are
under any oircumstances played in vanuda, In bnglenl & so-celled
workingz 1list has been prepsred und 1t ought to be equally possible
to prepare such & list here. If such & list were filed as well as
sold to music users it would serve u double purpose. “those who h&d
not the Society's general license could thereby eusily laurn waet
they must avoid while those who had the Soolety's license viould have
warning before using music nov in the Soclety's published list.

The adventage of such & List would seen to out-weigh the trouble end

expense of its preparation.

I. Clause *B"

The Soclety 1s &lso required to fileat the Copyright
0ffice statements of all fees which the Soolety proposes from time
to time to colleot in compansation for thc issue of licenses or for
the performance in vanada of the works referred to ln sub-ssotion
"A", Bub-seotion 3 of Seotion 10 provides that the Society shall
not be entitled to sue for or collect fees in roapeot‘of 11;enaca
for the performance of works not speoified in the lists filed as
above provided nor shall the Soociety 50 entitled to collect fees
in excess of those specified in the statements filed.

The plain intention of these seotions would appeear to be
that the Society shell file a statement of the fees which it
"proposes to colleot.” The filing of this statement would not, I
think, precliude the Society under special cireumstances from

seoepting a lower fee,  The only other statutory restriotion is

e T
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thet the Soclety shall not in any case collect a fee higher than N
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thet spscified. In my opinion the intentidn of the 4dgt is not, -
as 18 susgested - that the Sooli ety shall be permitted to file a list
of fess perhaeps extravagantly high but at any rate bearing no
relationship to the actual fees which the Society intends to col) eot
and then proceed to colleot any fee it ohBosea provided only that
such fee 1s not more thaen is presoribed in the statement filed.

A certified copy of the statement of fees filed by the

Soolety was rofwardod to me by the Commissioner of Patents. It
appecrs from this statement that the schedule 6r feas for radio
broadoasting stations 18 based on power output commencing with a 8

vatt station for whioh the snnuel fee is #100.00 =nd emnding with a
20,000 watt station for which the snnual fee is $12,300. Later,

on Ootober 6th,1931, there wes elso filed a unit fee of $5,00 for a

A

.,

license for any performsnce of any work by anyone. 4 form of 110![!‘ ’
issued by the Sooiety to broadoasting stations was filed at the
hearing (Exhibit 48). To this form is sttached as Schsdule "A*, &
copy of the schedule broasdcastir as filed, to which the follewimg ,
additional peragraph is atts 3
™he above fees are payable when a station wishids
to have the right to perform the Sgciety's o
repertoire during a maximum period of tem hours
or more a day. When a maximam deily peried of
desired protection is less than ten hours the
rete is proportivnately reduoced.*

No explanation was given why this 1i..xitlt
modification was omitted from the statement filed, The evideu®
esteblishes that the droadocasting ssations in Alberts ave on
air with the Society's music only & small fr . lom of Sen Nowre 3
dey. This freotion varies roughly from one=third %o one §

ten hours per day. lv!n‘tt the peregraph lliﬁt‘nql
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construed as hnving reference only to the number of hours during

whioh music of any kind is played this period is usually about

one half of the total time on the alr., +hese facts must have been

xnown to the officers of the Socisty who prepsred end filed the

statement of fees., These officers must also have known that the

statement did not in eny ces» indicate the actusl fee which would

be charged to eany Alberte Broadcasting Station. The correspondence

£1led and the evidenoce submitted g0 to show that the Soclety did not

intend t charge the rees set out in the schedule. '
The result is thut the Sooclety has filed a statement of

fees for broadcasting stations but 1t is clear that these sre not

the fees which it proposes to collect and to thut extent it has not

complied with Cisuse "B" of Section 10 of the Act,

IT.

It was admitted at the hearing by both the Hooloety and the
Petitioners that the Society does exercise ia Vanada a substantial
control of the performing rights in dramatico-musical and mustcal
works ernd I so find. ‘‘he exact percentage of the total works whioh
the Soociety controls is impossible of ascertaiument but is varicusly
estimated at about 80% to 80%. The Society controls an even higher

percentage of those selections in common use.

IIX.

Mo evidence as submitted that the Soclety has at any
time withheld its license for any ressom other then the non-payment
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of the fee which 1t demanded. It may be assumed that the Soclety
has the right to withhold {ts license until its fee 15 settled and
paid. In doing this 1t cennot be said to have unduly withheld the
issue of 1ts license no matter wh:s\t “cbnatruction be placed rumabﬂ
on the words "unduly withholds." This question must therefore de

answered in the negative,

Iv.

Much of the evidence at the hearing was devoted to the
question of excessive fees. ' f”

While several matters entered into the fixing of a §
proper fee to be puid by a broadcaasting station for bmadMu ;
eopyright musio, it was generally admitted that the basis
determining factor is the number of people reached by the station
in question, that is to say, the "audience.® The nuubor:'er bread-

oasting audienoce obviously does not depend on mere arevs. BSome

portions of vanada: - particularly eastern “snads - are demssly
populated while most of western “anada ia sparsely peyulssed. _
The Society in filing a scale of fees uniform shreughous Cemsds
went on the principle that the power sutpus or "wattage” of the
broedcasting station was a fair and oonvemient messure .tm

audience reached. In the first place this eculd enly be mu
there were an even distributiom of population M
which, as pointed out, is not the oase. Im the seeond
ides seems to prevail among non-techniocal people shas wi
inoreasing range of broadoasting statioms e rhul povey | '
be heard over prectiocally the whele of Ganada ‘m wat W
did not matter where the cﬁ;ua is losated 1% veaodes
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audience and should pay the sams fee. At the hearing this was showm
to be a popular misconception. It appears thet the waves sent out
by a brosdcasting stetion may reach the receiving set in two ways.
One wey is by the "direct" or "ground" wave- that is to say, the
wave leaving the station goes &ireot to the receiver. The other

way is by the "reflected” or "skip" wave, that is to say, the waves
leaving the station are projected upward in all directions and at

e distance of about 100 miles above the earth thoy strike an

impmsetrable layer known as the "Heavisde layer.” Thess waves are

then reflecoted beok to the earth end in this way reach the reseiver,
‘he angle of refleotion depends, of ocourse, upon the angle at whioh
the wave happsns to strika the ever changing surfecsé of thorluyer.
Then too, these waves may be interfered with or broog§ up by sun-
1ight or even moonlight. The direct vave as well as the reflected
weve 18 effected by interference from other stations. The effeotivy
renge of the direot wave is, however, very limited., Quotations were
read frem a book written by Dr.Goldamith, who is seid 0 be a lead-
ing suthority on radioc transmission, showing that the service mange
of the direot wave under aversge oconditions is ebout ten miles,
By service raenge is meant the renge within which coversge is certain
and oomplets. Yhis is scmetimes called intense oévoragc. This
service renge has been scmewhat extended by later inventioms but it
is still very limited. Beyond the distance of intense ocverege the
oovornéo gredually dimishes in effectiveness but may still for e
Ail.ltol 4istanoe be ocalled good coverage. Beyond this coverage

are dead spots and the coverage is intermittent and inefficient.
Mr.%rent of the Voice of the Preiries Station, who is & reeognized
aushority on redie broa¢ asting, says that competeat rudio engineers *
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have set %he service rsnge of a '5.000 wats station ad 186 midi .
of the 1000 watt station at about 87 miles. ¥The I“M:
Company oan only gusrentee to their advertisers s servies "
100 miles. It 1s this limited service renge - tais mese
compl.ete coverage which the sdvertiser is williag e «
a business standpoint it is the only coverage Shas §{a
consideration.
The "reflected™ or "skip®™ wave is the wave
in long distance roocpudu. hy roinou. however, of
of the wave trensmission the reception is izwegulir
and uncertain., This form of ruception has no Lusinesd
not considered from s business standpoint. '
These considerations vitally effeed m o
fees as a simple comparison of the pepuletion ™
readily show, |

BDMONTON;: Population within oity limits

L * 3 redius of 10 miles
L] » L ] " 30 - ‘

- - ~ - -

CALGARY: Population within oity limits

» 'unuua!‘“ﬂm
. “« o ® " g0 @

- . - - -

MONTREALS Muhﬂu within  redius of 10 miles
® s » @ « 3 »

-

It will thus be seen ‘At the S
ares 1s sbout twelve times that within the W " " -
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in other words, the radio sudience in &na rbout kontreal is twelve

times as great as in and ebout Calgary or #dmonton. The antennas
powor, i.,8., the wattage of the station is little or no indication
of the population served. ''he Sooiety has claimed the right to
colleot and has endeavored to colleot the fees as filed subjeot

only to reduction on the basis set out in the paragraph attached to
the license above referred to. In fixing the fees the Society has
left out of consideration the population within the service renge

of the station. When the faots as to service range, coverage and
relative populations were brought out in evidence the representrtive
of the Sooiety very properly admitted that the statement fiied was

made up without appreciating some of the factors asbove mentioned as

affecting western “anada and this situation ought to be remedied.
Without taking advantege of an admission so nade 1t must be said
thet the 3ovoiety hes proposed to colleot exoessive fees fvx the
petitioners.

It wes urged upon me in the argumcnt thet I should not be
content with & eategoriocal anawer to the effect that tha fees
propused to be oharged wer: eXoeszive but that 1 should faoe the
much more difficult task of recommending to the Minister what, in &y
opinion, a proper fee woula be. However reluctant one ma, be to
undertake this task the results of such an undertaking msy be of
some assistendce to the Minister. It is agreed that the tiwo main

considerations affeoting the question of fees to » carged to

brosdcesting stations ares

1. The relative population within ihe area of the service
range of the staetion. :

8. The proportion which the time on the air devoted to
-nnio daily bears to ten hours (the latter bveing fixed
as the maximm dsily time ordinerily devotad to
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broadoasting) or alternatively, the propertion whieh
the time devoted daily to broadcasting the Scoiety's
musio bears to ten hours.

Counsel for the broadoasting stetions maintains that the |
Society has no right to dolleot fees in respect of time ssoupied J
in broadcasting music other than the Soolety's musie snd that Iﬁ
far as time is 8 consideration the seals of fews should be m

on the time ocoupied in broadeasting musioc ecntrolled e Jou
He maintains that 1t is possible inm the premises to fix ﬁ ‘,M
mathematically. He argues thet the statement filed

maximum fees payable where conditions are most tlmnm ﬂ?ﬁ
population end whers the full tims of ten hours is “m M
broadcasting misio. “he population in the given ares ia L 3
Montreal is about ten or twelve times the populasion im ¢
eround Calgary and Edmonton, The time oocupied in dresd
the Soclety's music in “algsry or Edmonton is rewghly
of ten hours. Assuming the mesximm fee 8 Do $1400.00 Py
Calgary Herald or the Rdmentos Journsl this precese we
fee to about ¥55,00. The Sosiety replies mtm
represents & flat rate for all Uenade &nd i
is not subjeot to reduction im & PartiouisE am
population. Then further it is said that e
be reduced socording to the number of heurs W
music, The statement is founded om whis ]

had contemplated further reductions assend
hours cocupied by the Sosiety's mmste, 1t W
basie rete upon vhioch the caleviation is
element is oonoerned the Sseiety holds strengly Wi
the hours consumed 1'3 breadeastiag all MO“
basis. The Soeiety's mmsie ie interspesesd
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*he musiocal programme and the Society oontends that it is quite
impractioable to compile from day to day statements of the time
oonsumed by the Society's music. 4n attempt was made to do this for
the purposes of the hearing by three of the petitioning stations
with the following resulés

The d1berta Pacifio Grein Company Station in & test
week found that 1358 selections out of 3858 aslections
played were oopyright, That is to say, slightly less
than one half were ocpyright.

The Alherta Publichsing Company Station found in a

- test week that 240 out of 39& seleotions played were
copyright. That is to say, somewhat more than one
haif were copyright,

Yhe Valgary Hereld Station in a test week found that
out of 388 seleotions played 56% were copyright.

- 8Some additional weight 18 given to the argument of the Sooclety by

the faot that the thxee stations above mentioned during a test wesk

in whioh they oconeentrated on the problenm, were apparently able to
{

give only the total number of selaotiuns whioch were oopyrighted
8 against tho total selections played end were not apparently abla
t0 give the uggregate time oocupled with the Sooilety's music. 1In

@ny csse an examination of these figures shows that the ratio bs tweeam

. the total musioc hours end the total hours of Booiety'q musioc ias

rlirly econstan§ through the stations. The Soctety wishes to bease

i 1%s fee on the hours of musiocal perrormgnoo during which the station

" wishes to perform the Society's repertoire and it would appesr that

in view of the figures quoted it matters little which period is
%ken as the yard -ti;é;‘jw

While I think that mathematical considerations are a
guide in matters of this kind they are not the only factor as there

" are many elements entering into business transections which elude

. mashematiocsl analysis. If the process were reversed and a minimwm

e
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. should be regarded merely as an interim fee.
broadeasting stations in Csneds end the m,
\ Teduoed in the near future. It wowld 20 Ve o
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‘se were fixed for the station with the -nuon populasion 1§
would not, 1 think, be possible for the 3ooiety to maltiply this fae

by ten in order to fix the fee for another statiom Rerely Yeeswpe
the letter station served ten times the sudience. e Sosioty -

considered $700.00 a fair fee basing 1% on the tetal maste Wime,
I think 1t would not be unfair to divide this sum by five ARSteNd
Of ten in order to correct the results of inequalities of Sawal
This is, of oourse, arbistrary, dut I am fursher Oﬂtmh ﬂ
opinion by the faet that Nr.Qiffen, Busimeas Memases o¢ %e
Edmonton Journel, thought #100,00 would be & faiy fon.
A high powered atstion 11ke *"The Yoice of the
_ has, of course, & wider servigce rengd. It has & sexvies ;
about 100 miles as against 825 miles or 850 miles i‘ll' ' ‘
station. But it ia apperent from & kmowlodge of thie
the added area of coverags probtably dous not w
by more then 20%. The fee f-r this station might b
thet percentage. Xt may be fursher Nmn‘lu ty

\and if the Sooiety is to preierve nw’
\u- clientele 1t must face some of the Luaw 4%
to epply the consideretioms adovs nemeld
ettachet’\to each ssation and to fix e
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v.

Under this generel heading there is little that need be
added but this may be a ;onvoniont place to refer to the unit fee
of $5.00 filed by the Society as being the fee for a license for
any one performance or any one work by anyone. This fee is not
applicable solely %o broasdocesting stations. It is at once apperent
that 1f all the Socoiety's repertoire amounting to some two million
selections were poerformed once ne revenue to the Sooiety would be
ten million dollars. Xven if the 200,00 selections said to be in
comwon use were performed onoce ths revenue would be one million

dollars, The Bociety however says that this is merely a maximum

fee and thet there may te a large conoert performing only one of the

8ooiety's numbers for whiich this fee would be quite justifisdle
and further that the Soociety has no intention of cherging such

a fee for the single performance for a few minutes of a popuiar
plece of music. This cen only mean that the Sooievy has flled &
fee for the occasionel or exoeptional oase but has given mo
indiocation of any kind ss to what the unit fee will be for the
vast majority of oceses. The Bootlety cxpron.cnitlilr #s being
favorsble to the system of genersl licenses but says i% ia quite
r;ody to grent a -1n¢io unit license if required. One oan reedily
understand the diffieculties conneoted with the fivxation or a umis
fio but surely the Bociety ocould without much expenditure of time
or labor put on record some informetive soale of unit fees - scwe
partioular or detells or.ir nothing else the statements and
explanations made at the hearing. By so doing thg)Socioty wuld hg
entitled to tne oredit pt making & frenk fud reasonable ¢ffort %o
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to comply with the requirements of the Statute,

411 of whioh is respectfully submisted.

EDMONTON, June 20th,1958.




