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JUSTICE FOR GENOCIDE?  
A RETROSPECTIVE ON THE WORK OF THE 
INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA* 

1 INTRODUCTION 

Created in the aftermath of the Rwandan genocide by the United Nations (UN) 
Security Council in November 1994 and located in Arusha, Tanzania, the 
International Criminal Tribunal for Rwanda (ICTR) began hearing cases in 1996 and 
delivered its last appeal judgment in December 2015. More than 20 years after its 
creation, the ICTR Trial Chamber has rendered 55 first-instance judgments involving 
75 individuals.1 The ICTR Appeals Chamber has, in turn, rendered 47 final 
judgments in respect of 61 persons.2  

While the ICTR was created to prosecute those responsible for genocide, crimes 
against humanity and other serious violations of international humanitarian law, its 
influence has transcended the fight against impunity in Rwanda alone. Together with 
the UN International Criminal Tribunal for the former Yugoslavia (ICTY),3 the ICTR 
has played an important role in the development of modern international criminal law. 
The ICTY and the ICTR share the same Appeals Chamber (located in The Hague, 
Netherlands) and initially shared the same prosecutor. The work of the ICTR has 
also had an impact on the way national jurisdictions grapple with the prosecution, 
punishment and deterrence of crimes of concern to humanity as a whole, known as 
“international crimes.” 

4  

Canada and Canadians have played a part in building the ICTR’s international 
legacy. The Government of Canada contributed to the ICTR financially and 
through legal and investigative support.5 Canadian legal professionals have also 
been involved in a wide range of the ICTR’s activities as investigators, 
prosecutors, defence counsel, and legal advisers to the judges, as well as 
providing witness and victim support.6 

This background paper will provide an overview of the creation of the ICTR and its 
jurisdiction to adjudicate cases stemming from the genocide in Rwanda. The paper 
then offers a statistical overview of the cases decided by the ICTR Trial and Appeals 
chambers and discusses the impact and influence of the tribunal, including on 
Canadian jurisprudence, as it concludes its mandate. 

2 THE CREATION OF THE TRIBUNAL 

Over the course of 100 days between April and July 1994, approximately 
800,000 Tutsis and moderate Hutus were killed in a genocide planned and incited 
by Hutu extremists, including top-level Rwandans inside the government and Hutu 
militias known as the Interhamwe. Although it was aware of the slaughter, the 
UN Security Council failed to act.7 As a result, a contingent of UN peacekeepers 
already on the ground in Rwanda, led by Canadian Roméo Dallaire,8 acting as 
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Force Commander of the UN Assistance Mission in Rwanda (UNAMIR), was not 
provided with the mandate or the resources to intervene.9  

Rwanda’s Hutu government was defeated by the Tutsi-dominated Rwandan Patriotic 
Front (RPF) in mid-July 1994. In response to a request from the new Government of 
Rwanda, the ICTR was created by the UN Security Council on 8 November 1994, 
through resolution 955, co-sponsored by Argentina, France, New Zealand, the 
Russian Federation, Spain, the U.K. and the U.S.10  

The Government of Rwanda provided the following reasons for its request:  

First, by asking for the establishment of such a tribunal, the Rwandese 
Government wanted to involve the international community, which was also 
harmed by the genocide and by the grave and massive violations of 
international humanitarian law, and it wanted to enhance the exemplary 
nature of a justice that would be seen to be completely neutral and fair.  

Secondly, the Government appealed for an international presence in order to 
avoid any suspicion of its wanting to organize speedy, vengeful justice.  

Thirdly, the Rwandese Government requested and firmly supports the 
establishment of an international tribunal to make it easier to get at those 
criminals who have found refuge in foreign countries.  

Fourthly, the genocide committed in Rwanda is a crime against humankind 
and should be suppressed by the international community as a whole.11 

Although the request from the Rwandan government formed the official basis for 
the Security Council’s decision to establish the ICTR, one commentator summed up 
the situation by remarking that “[t]he major incentive for establishing an ad hoc 
Tribunal for Rwanda was the disgraceful lack of activity on the part of the 
international community during the genocide.” 

12  

In this political context, resolution 955 and the tribunal’s Statute, which is annexed to 
the resolution, were negotiated. Both reflect a political compromise among various 
states on the Security Council.13 As a member of the Security Council when the 
resolution was passed, the new government of Rwanda played an important role in 
these negotiations. Nevertheless, Rwanda ultimately voted against resolution 955, 
citing, among other reasons:  

• the inadequate temporal jurisdiction of the tribunal (covering only events within 
the period 1 January–31 December 1994), which did not permit examination of 
previous massacres and planning of the genocide; 

• the lack of any clear priority in the Statute for the prosecution of charges of 
genocide, and the likelihood that resources would be diverted to prosecuting the 
“lesser crimes” of war crimes and crimes against humanity; 

• a concern that the tribunal would have inadequate human and financial 
resources; and 

• the refusal of the Security Council to include the death penalty as a possible 
sentence for convicted persons.14 
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3 JURISDICTION 

Traditionally, international law has involved regulating relations and settling disputes 
between sovereign states rather than holding individuals to account. Part of the 
ICTR’s legacy has been to cement the principle that individuals may be held 
responsible for certain crimes under international law, a concept that was first 
introduced in the post–World War II Nuremberg and Tokyo tribunals.15 In its 
judgment against the major war criminals, the Nuremberg Tribunal emphasized the 
importance of individual criminal responsibility:  

Crimes against international law are committed by men, not by abstract 
entities, and only by punishing individuals who commit such crimes can the 
provisions of international law be enforced.16 

Unlike the Nuremberg and Tokyo tribunals, the ICTR was not given the jurisdiction to 
prosecute individuals based on their membership in an organization, such as the 
Interhamwe. Nor does its Statute allow individuals to be convicted of a crime based 
only on their membership in an organization.17  

3.1 THE CRIMES 

The ICTR Statute gave the tribunal jurisdiction to try three types of international 
crimes: genocide, crimes against humanity and war crimes. Over the past 20 years, 
the legal arguments and the decisions made at the ICTR have had a significant 
impact on the development and application of these crimes in international law.  

3.1.1 GENOCIDE 

The ICTR was the first international court to prosecute or render a decision on the 
crime of genocide.18 Both the ICTR Statute and the 1948 UN Convention on the 
Prevention and Punishment of the Crime of Genocide (Genocide Convention) define 
genocide as:  

any of the following acts committed with intent to destroy, in whole or in part, 
a national, ethnical, racial or religious group, as such:  

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group.19 

Consequently, the ICTR Statute criminalizes:  

(a) Genocide; 

(b) Conspiracy to commit genocide; 
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(c) Direct and public incitement to commit genocide; 

(d) Attempt to commit genocide; and 

(e) Complicity in genocide.20  

One of the ICTR’s most significant contributions has been to establish, beyond a 
reasonable doubt, that genocide did indeed occur in Rwanda. In its first two 
judgments, in Prosecutor v. Akayesu (1998) and Prosecutor v. Kayishema et al. 
(1999), the Trial Chamber reviewed events in Rwanda in 1994 and concluded that 
they constituted genocide under the definition in the Genocide Convention and the 
ICTR Statute.21 In 2006, the Appeals Chamber stated:  

There is no reasonable basis for anyone to dispute that, during 1994, there 
was a campaign of mass killing intended to destroy, in whole or at least in 
very large part, Rwanda’s Tutsi population …. That campaign was, to a 
terrible degree, successful; although exact numbers may never be known, 
the great majority of Tutsis were murdered, and many others were raped or 
otherwise harmed. … The fact of the Rwandan genocide is a part of world 
history, a fact as certain as any other, a classic instance of a “fact of 
common knowledge.” 

22  

The ICTR was also the first international court to recognize that rape could constitute 
an act of genocide and the first to convict members of the media for broadcasts 
inciting genocide.23 

Genocide has been described as “the crime of crimes.”24 In its sentencing 
judgments, the Trial Chamber has taken the singular nature and extreme gravity of 
this offence into account.25 What makes the crime of genocide unique – and uniquely 
serious – is the requirement that the perpetrator specifically intends the destruction, 
in whole or in part, of a national, ethnic, racial or religious group.  

When considering the legacy of the ICTR, it is important to understand that mass 
killings or other large-scale atrocities do not always fall within the legal definition of 
genocide. When mass killings or atrocities do not meet the definition of genocide, 
however, they may qualify as crimes against humanity or war crimes.  

3.1.2 CRIMES AGAINST HUMANITY 

Crimes against humanity are those committed as part of a widespread or systematic 
attack against a civilian population; they include acts such as murder, extermination, 
enslavement, rape, torture and other inhumane acts.26 As the ICTR Trial Chamber 
explained in Akayesu:  

The concept of ‘widespread’ may be defined as massive, frequent, large 
scale action, carried out collectively with considerable seriousness and 
directed against a multiplicity of victims. The concept of ‘systematic’ may be 
defined as thoroughly organised and following a regular pattern on the basis 
of a common policy involving substantial public or private resources. There is 
no requirement that this policy must be adopted formally as the policy of a 
state. There must however be some kind of preconceived plan or policy.27 
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There are two key differences between the crime of genocide and crimes against 
humanity. The first relates to the intention of the perpetrator. Both types of crime 
require criminal intent in addition to the underlying offence (murder, rape, torture, 
etc.). However, a conviction for genocide requires that the specific intention to 
destroy, in whole or in part, a national, ethnic, racial or religious group be proven. In 
contrast, for a conviction of crimes against humanity, it only needs to be proven that 
the accused was aware of the existence of a widespread or systematic practice and 
knew that his or her crimes were part of it. The second difference relates to the type 
of victim. Genocide may be committed only against national, ethnic, racial or religious 
groups, while crimes against humanity may be committed against any group of 
civilians.  

The ICTR was given jurisdiction over a particular set of crimes against humanity, in 
that article 3 of its Statute provided that these crimes must be committed “as part of a 
widespread or systematic attack against any civilian population on national, political, 
ethnic, racial or religious grounds.” As interpreted by the Appeals Chamber in 
Akayesu, it is not necessary to prove that the accused had a discriminatory intent 
(except for the crime of persecution), but only that the accused must have known that 
his or her conduct could further a discriminatory attack against a civilian population.28 
The element of a discriminatory motive does not form part of the offence at most of 
the other tribunals established to address crimes against humanity.29 David Scheffer, 
a U.S. diplomat who participated in the negotiation of the ICTR Statute, has indicated 
that discriminatory motives were included as part of the offence because the 
Rwandan government “wanted to stress the purpose behind the crimes against 
humanity and align that purpose as closely as possible with genocide.” 

30  

Although the Rwandan genocide occurred in the context of an armed conflict 
between Hutu-dominated government forces and Tutsi-led rebels (the RPF), the 
ICTR Statute does not require proof of any connection between the commission of 
crimes against humanity and the existence of an armed conflict.31 

3.1.3 WAR CRIMES 

War crimes are serious violations of customary or treaty rules protected by 
international humanitarian law (also known as the law of armed conflict). Those 
violations must constitute a breach of a rule protecting important values, involve 
grave consequences for the victim and entail individual criminal responsibility.32 In 
contrast to genocide and crimes against humanity, war crimes must be committed 
during, or in connection with, an armed conflict (either international or internal), 
although it is not necessary to show that the war crime formed part of a larger plan or 
pattern of behaviour or that the perpetrator intended to destroy a protected group. 

War crimes include a broad category of offences that can be classified under 
different headings, including crimes committed against persons not taking part in 
armed hostilities (e.g., civilians), or no longer taking part in armed hostilities 
(e.g., wounded combatants or prisoners of war); crimes against enemy combatants 
or against civilians, committed by resorting to prohibited methods or means of 
warfare; crimes against specially protected persons and objects (e.g., medical 
personnel units or transport); crimes consisting of improperly using protected sign 
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and emblems (e.g., the Red Cross emblem); and crimes involving conscripting or 
enlisting children under the age of 15 years or having them participate actively in 
hostilities.33 

In regard to the ICTR, article 4 of its Statute provides a non-exhaustive list of 
violations, which includes:  

(a) violence to life, health and physical or mental well-being of persons, in 
particular murder as well as cruel treatment such as torture, mutilation or any 
form of corporal punishment; 

(b) collective punishments; 

(c) taking of hostages; 

(d) acts of terrorism; 

(e) outrages upon personal dignity, in particular humiliating and degrading 
treatment, rape, enforced prostitution and any form of indecent assault; 

(f) pillage; 

(g) the passing of sentences and the carrying out of executions without 
previous judgement pronounced by a regularly constituted court, affording all 
the judicial guarantees which are recognised as indispensable by civilised 
peoples; [and] 

(h) threats to commit any of the foregoing acts.  

In order for an accused to be found responsible for a specific violation of article 4, 
the following elements must be proven:  

• the existence of a non-international armed conflict;  

• the existence of a link between the alleged violation and the armed conflict; and  

• the fact that the victims did not directly take part in the hostilities at the time of the 
alleged violation.34 

3.2 TEMPORAL JURISDICTION 

The ICTR Statute allows the tribunal to consider only crimes committed during 
1994.35 The Rwandan delegation to the United Nations initially requested that the 
tribunal be granted jurisdiction over crimes committed between 1 October 1990 and 
17 July 1994, which was the day that RPF forces took the town of Gisenyi on the 
Zaire (now Democratic Republic of Congo) border and the day before the RPF’s 
unilateral declaration of a ceasefire. The longer timeline sought by the Rwandan 
government would have permitted the tribunal to take into account the “long period of 
planning during which pilot projects for extermination were successfully tested.” 

36  
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4 THE JUDGMENTS OF THE INTERNATIONAL CRIMINAL 
TRIBUNAL FOR RWANDA: A STATISTICAL OVERVIEW 

This section concerns the number of ICTR Trial Chamber and Appeals Chamber 
judgments.  

4.1 TRIAL CHAMBER DECISIONS 

On 2 September 1998, the Trial Chamber of the ICTR issued its first judgment, in 
Prosecutor v. Akayesu. Fourteen years later, on 12 December 2012, the Trial 
Chamber delivered its last judgment, in Prosecutor v. Ngirabatware. In total, the 
Trial Chamber has rendered judgments against 73 individuals charged with the crime 
of genocide, crimes against humanity and war crimes – pursuant to articles 2, 3 and 
4, respectively, of the ICTR Statute.37  

The Trial Chamber issued a guilty verdict on at least one count of either genocide, 
crimes against humanity or war crimes for 64 of the 73 accused. Of those 64 individuals, 
nine entered a guilty plea. As well, the Trial Chamber issued an acquittal on all charges 
against nine accused. The distribution of decisions is illustrated in Figure 1.  

Figure 1 – International Criminal Tribunal for Rwanda Trial Chamber Decisions 

 
Source:  Figure prepared by the authors using data obtained from the International Criminal 

Tribunal for Rwanda.  

Of the nine guilty pleas, the first two were entered in late 1998 by Jean Kambanda, 
the Prime Minister of Rwanda during the genocide, and by Omar Serushago, leader 
of the Interhamwe militia responsible for the killings of Tutsis in Gisenyi prefecture.38 
In both cases, the accused pleaded guilty to several counts of the crime of genocide 
and crimes against humanity. In the seven other instances of guilty pleas, the 
accused negotiated the withdrawal of multiple charges, including all counts of 
genocide, in return for a guilty plea on one or two of the counts against them.  

Several of the nine acquittals resulted from the failure of the prosecution to prove 
specific legal elements of the charges against an accused. However, in some 
situations, the tribunal acquitted individuals of certain charges or reduced their 
sentences because of violations of the accused’s fair trial rights.  
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http://www.unictr.org/
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4.2 APPEALS CHAMBER DECISIONS 

The Appeals Chamber has issued 47 judgments concerning 61 accused persons.  

Of the 61 individuals, the Appeals Chamber affirmed the Trial Chamber’s judgment 
for 17 of those involved (including acquittals). Of the remaining 44 individuals, the 
Appeals Chamber:  

• partially reversed the Trial Chamber’s judgment for 25 individuals; 

• both reversed a conviction and entered a new finding of guilt for 10 individuals; 

• made new findings of guilt for four individuals; and 

• issued a full acquittal for five individuals who had been convicted at trial.  

The distribution of the Appeal Chamber’s judgments concerning the 61 individuals is 
illustrated in Figure 2.  

Figure 2 – International Criminal Tribunal for Rwanda Appeals Chamber Decisions 

 
Source:  Figure prepared by the authors using data obtained from the International Criminal 

Tribunal for Rwanda.  

In terms of the sentencing decisions, the Appeals Chamber confirmed a conviction on 
at least one count for 53 accused (excluding acquittals): for 27 accused, their 
sentence was confirmed; for 22 accused, their sentence was decreased; and for four 
accused, their sentence was increased. Figure 3 below illustrates these data. 
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Figure 3 – International Criminal Tribunal for Rwanda  
Appeals Chamber Sentencing Decisions 

 
Source:  Figure prepared by the authors using data obtained from the International Criminal 

Tribunal for Rwanda.  

Some of the decisions rendered by the Appeals Chamber have been 
controversial, particularly the acquittals and sentence reductions for senior 
military and political leaders.39  

5 BEYOND THE NUMBERS: ACQUITTALS AND 
CONVICTIONS AT THE INTERNATIONAL CRIMINAL 
TRIBUNAL FOR RWANDA 

At an international tribunal, an accused is entitled to the full benefit of fair trial 
protections. Respecting fair trial rights is particularly important at these tribunals, as 
their very purpose is to uphold and enforce international human rights standards.40 
This principle encompasses the following standards: equality of arms,41 and open 
and expeditious proceedings. Moreover, respect for fair trial rights underpins the 
goals of restoring democracy, justice, peace and stability in post-conflict societies. 
Thus, at the ICTR, the judges require the prosecution to prove the legal elements of 
every offence beyond a reasonable doubt. A range of procedural protections also 
aim to ensure that accused persons can defend themselves effectively. An accused 
will be acquitted if – due to violations of his or her fair trial rights – entering a 
conviction would result in a miscarriage of justice. Acquitted individuals may also 
receive compensation in certain cases.42 Moreover, trial and appellate judges have 
handed down reduced sentences in several cases in which a defendant’s rights were 
violated in a less serious fashion during the proceedings.43 

As noted above, there has been considerable attention paid to a number of high-
profile acquittals by the ICTR Appeals Chamber in recent years. In entering these 
acquittals, the Appeals Chamber has often faulted ICTR trial judges for improperly 
drawing inferences based on insufficient evidence. On the other hand, some 
dissenting appellate judges have criticized the majority for substituting their own 
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findings of fact and credibility for the findings made by the trial judges who actually 
heard the witnesses and reviewed the entire body of evidence. Some commentators 
have suggested that in recent years the Appeals Chamber has interpreted the law in 
a way that makes it much more difficult to obtain a conviction, especially in cases 
involving military commanders and other high-level accused.44  

6 THE INFLUENCE OF THE INTERNATIONAL CRIMINAL 
TRIBUNAL FOR RWANDA ON CANADIAN 
JURISPRUDENCE 

The work of the tribunal had a significant impact in the development of international 
law and the establishment in 2002 of the International Criminal Court (ICC), a 
court of last resort for the most egregious crimes committed in the international 
community.45 Canada, an early advocate of establishing the court and an active 
participant in the Rome Conference that led to the creation of the ICC, enacted the 
Crimes Against Humanity and War Crimes Act in 2000 to implement the Rome 
Statute and thus facilitate the domestic prosecution of genocide, crimes against 
humanity and war crimes.46  

The Supreme Court of Canada has cited ICTR and ICTY jurisprudence as 
“[generating] a unique body of authority which cogently reviews the sources, 
evolution and application of customary law.” 

47 Customary international law is a 
binding body of legal rules that come into being because states consider that they 
are obliged to act in a certain manner and consistently behave in such a manner.48 
While not binding on Canadian courts, the ICTR’s jurisprudence has nevertheless 
been used by domestic courts to analyze the meaning of customary international law 
under the Crimes Against Humanity and War Crimes Act and under other statutes 
and treaties.49 

7 CONCLUSION 

A review of the ICTR’s jurisprudence shows the tension between the need to 
ensure that those responsible for mass atrocities are convicted of crimes that fully 
reflect their culpability and the need to ensure fairness in lengthy and complex 
proceedings. For some, recent high-profile acquittals by the ICTR Appeals Chamber 
have contributed to the view that international criminal justice places too much 
emphasis on respecting the accused person’s rights and not enough on respecting 
the rights of survivors and victims. For others, the tribunal is seen as merely a forum 
for victors’ justice – a perception based primarily on the failure of the ICTR to try any 
members of the RPF and on the underlying idea that justice for the victims of the 
Rwandan genocide is somehow incomplete or not impartial.50  

An additional perceived failure of the ICTR concerns the relocation of some of the 
individuals who were acquitted or who purged their sentences. Those acquitted by 
the ICTR were unable to return to Rwanda for reasons of their own safety, as they 
were former opponents of the current regime. Of the 14 acquitted, only six have been 
successfully relocated to a third country, while the others are confined in a safe 
house located in Arusha, Tanzania.51 
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The remaining functions of the ICTR are being carried out by the Mechanism for 
International Criminal Tribunals (MICT). Established by the UN Security Council, the 
MICT’s role includes securing the arrest, transfer and prosecution of the nine 
remaining fugitives wanted by the ICTR.52  

The ICTR’s overall contribution to peace, accountability and reconciliation in Rwanda 
will likely continue over time, as will debates about the impact of its jurisprudence on 
the development of international criminal law.  

                                                   
 
NOTES 

*  Miguel Bernal-Castillero and Justin Mohammed, formerly of the Library of Parliament, 
contributed to this paper.  

1.  United Nations Security Council, Report on the completion strategy of the International 
Criminal Tribunal for Rwanda as at 5 May 2015, UN Doc. S/2015/340, 15 May 2015, p. 4. 
Initially, the ICTR indicted 93 individuals, including the 75 who were accused, 10 who 
were referred to national jurisdiction (including six fugitives), three fugitives whose cases 
were transferred to the UN Mechanism for International Criminal Tribunals (MICT), two 
whose indictments were withdrawn and three who died before judgment.  

2.  UN Security Council, Report on the completion strategy, p. 4. After this report, an 
additional appeal judgment (Butare) was delivered in December 2015, which included six 
accused, for a total of 61 accused. See also United Nations, Report of the International 
Criminal Tribunal for Rwanda, 31 July 2015, p. 9.  

3.  The ICTY was established by UN Security Council resolution 827 (UN Doc. S/Res/827, 
1993) on 25 May 1993 and has jurisdiction for serious violations of international 
humanitarian law committed in the territory of the former Yugoslavia since 1991.  

4.  For example, in Canada, the Extradition Act, S.C. 1999, c. 18, was adopted in part to 
facilitate the surrender and extradition of accused individuals to the ICTR.  

5.  See Department of Justice, International Involvement, 7 January 2015. See also 
Government of Canada, “Rwanda-Canada Relations,” High Commission of Canada in 
Kenya, 12 February 2015, which states that Canada has contributed to the ICTR through 
general assessments and voluntary contributions.  

6.  Notable examples are Louise Arbour, who served as ICTR Chief Prosecutor from 
October 1996 to September 1999; James Stewart, who served in a variety of senior 
positions at the ICTR and the ICTY before taking up his current post as the Deputy 
Prosecutor of the International Criminal Court (ICC); and Robert Petit, who worked as a 
Legal Officer in the Office of the Prosecutor under Arbour and eventually became the 
International Co-Prosecutor for the Extraordinary Chambers in the Courts of Cambodia 
(the Khmer Rouge Tribunal).  

http://unictr.unmict.org/sites/unictr.org/files/legal-library/150515-completion-strategy-en.pdf
http://unictr.unmict.org/sites/unictr.org/files/legal-library/150515-completion-strategy-en.pdf
http://unictr.unmict.org/sites/unictr.org/files/legal-library/150515-completion-strategy-en.pdf
http://unictr.unmict.org/sites/unictr.org/files/legal-library/150731-annual-report-en.pdf
http://unictr.unmict.org/sites/unictr.org/files/legal-library/150731-annual-report-en.pdf
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/827(1993)
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