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Page 210: note (2), read 5 Ont. App. R.
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lot."
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" 436-1st line, instead of Bridge's case, read Bridgeth caae.

" 436-note (1), instead of L. R. 3 Ch., read L. R. 5 Ch.
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VOL. V.] SUPREME COURT OF CANADA.

THE ZETNA LIFE INSURANEAPPELLTS 1879
OOMPANY ........... APPLA T*Nov. 5, 7,8.

AND

WILLIAM BRODIE........................... RESPONDENT. 1880
'April 10.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR -

LOWER CANADA (APPEAL SIDE).

Life Insurance-Mistake as to amount insured-Fremium-Parol
evidence-Costs.

Action to recover the amount of a policy of insurance issued by the
appellants for the sum of $2,000, payable at the death of the
respondent, or at the expiration of eight years, if he should live till
that time. The premium mentioned in the policy was the sum
of $163.44, to be paid annually, partly in cash and partly by the
respondent's notes. The appellants by their plea alleged that
the insurance had been effected for $1,000 only, and that the

* policy had by mistake been issued for $2,000; that as soon as
the mistake had been discovered they had offered a policy for
$1,000, and that previous to the institution of the action they
had tendered to the respondent the sum of $832.97, being the
amount due, which sum, with $25.15 for costs (which had not
been tendered) they brought into court. Since October, 1869,
when a new policy was offered, the premiums were paid by the
respondent and accepted by the appellants, under an agreement
that their rights would not thereby be prejudiced, and that they
would abide by the decision of the courts of justice to be obtained
after the insurance should have become due and payable. Parol
evidence was given to show how the mistake occurred, and it was
established that the premium paid was in accordance with the
company's rates for a $1,000 policy.

Held,-lst. That the insurance effected was for $1,000 only, and that
the policy had by mistake been issued for $2,000.

2nd. As to costs: that appellants, not having tendered with
their plea costs accrued up to and inclusive of its production,
should pay to the respondent the costs incurred in the court of
first instance.

* PRESENT.-Ritchie, C. J., and Strong, Fournier, Henry and
Gwynne, JJ.
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187 APPEAL from a judgment of the Court of Queen's
THE Bench for Lower Canada (appeal side), whereby theE~T A Lim~

INs. Co. judgment of the Superior Court sitting at Montreal, in
BaoDI. favor of appellants, was reversed, and appellants held

- as to an insurance of $2,000 on a policy which they
claim issued by error for $2,000 instead of for $1,000.

The following special case was agreed to for the
opinion of the court:-

" The action is founded upon an endowment partici-
pating policy, issued by the appellants, dated the
thirteenth of October, eighteen hundred and sixty-six,
whereby it is declared that the appellants, in consider-
ation of an annual premium of one hundred and sixty-
three dollars and forty-four cents, assured the respon-
dent's life in the amount of two thousand dollars, until
eight years from the date of the policy.

" The policy stipulates that the company shall pay the
said sum of two thousand dollars to the respondent, his
executors, administrators or assigns, within ninety days
after due notice of the death of him, the respondent, or
if the respondent should survive eight years, then the
amount insured should be paid to him.

" The policy entitled respondent to participation in the
profits and dividends accruing to persons holding
endowment policies in the company.

" The premiums were paid on the half note system;
under which the respondent during the eight years
following the thirteenth dby of October, eighteen
hundred and sixty-six, paid half of the premiums in
cash, and gave notes for the remaining half, inclusive
of interest at six per cent.

" Having survived, the respondent, at the termination
of the eight years, claimed upon the company for the
sum of two thousand dollars, and such dividends and
profits as had accrued in his favor.

2
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" The company resisted payment for the reasons stated 1879
below. Thereupon the respondent entered the present THE
action, whereby he prays that appellants be condemned "TmA LIFE

INS. Co.
to pay him the sum of two thousand dollars with V.
interest from the thirteenth of October, eighteen hun- BRODIE.

dred and seventy-four, and to render him a true and
faithful account of his share and proportion of the
profits and dividends made and declared by the com-
pany within the said period of eight years, and to pay
over to the respondent his share and proportion of said
profits, and in default of said account, to pay and satisfy
to the plaintiff the further sum of five hundred dollars.

" The appellants plead that they never insured the res-
pondent for two thousand dollars. That the policy
issued in error for the sum of two thousand dollars in-
stead of one thousand dollars, for which latter amount
alone it is claimed the respondent was insured.
The plea sets out the alleged circumstances under which
this alleged error occurred. It further set out a tender
of the ninth of December, eighteen hundred and seventy-
four. With the plea were deposited the following
sums : Eight hundred and thirty-two dollars and
ninety-seven cents, the result of the statement on the
protest of the ninth of December; one dollar and
fifty-three cents for interest, and twenty-five dollars and
fifteen cents, alleged amount of costs due up to, but not
including return.

"The respondent answered specially, alleging that he
had always repudiated the pretensions of the tender of
the thirteenth day of October, eighteen hundred and
sixty-nine, setting out the protest of the day following,
and declaring the tender made by the plea insufficient.

"There is a concurrence as to the following facts:
"The receipt for the first premium is contained in the

policy.
"The receipt issued by the company for the premium

a
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1879 paid on the thirteenth of October, eighteen hundred and
THE sixty-seven, is as follows

ATNA LiFE E JTNA LIFE INSURANCE OF HARTFORD, CT.INS. CO.
*. "Assets, Jan. 1st, 1867, $4,401,833.86.

BRODID. "Hartford, 18th Oct., 1867.
"Received from W. Brodie, one hundred sixty-three

& dollars, premium due Oct. 13, 1867, on policy No.
26,863, insuring $2,000 for 12 months ending on the
13th day of October, 1868, at noon.

"Not binding until countersigned by S. Pedlar Co.,
agents at Montreal, Ca.

"Premium $163.44.
"(Signed,) S. Pedlar -Co., " (Signed,) T. 0. Enders,

"Agents." "Secretary."
A like receipt was given on the thirteenth of October,

eighteen hundred and sixty-eight.
The subsequent five receipts are in form following:

"Hartford, 13th Oct., 1869.
"Received from W. Brodie, one hundred sixty-three

W dollars, premium due Oct. 13, 1869, on policy No.
26,863, insuring $1,000 for 12 months ending on the
13th day of October, 1870, at noon.

"Not binding until countersigned by S. Pedlar 4. Co.,
agents at Montreal, Ca.

" Premium $16 3.44.
"(Signed) S Pedlar 4 Co., "(Signed) T. 0. Enders,

" Agents." " Secretary."

"On the twelfth October, eighteen hundred and sixty-
nine, the company, through W. F. Lighthall, N.P., served
a notarial protest on respondent, alleging that by an
oversight and by inadvertence a policy was issued to
him by the company for the sum of two thousand
dollars instead of one thousand dollars, and that the
error had only very recently been discovered; and the
protest further demanded the return of this policy, and
tendered another for the sum of one thousand dollars.

4
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The respondent claims that the one so offered was in 1879
any event incomplete, through its not being counter- TWE
signed by the local agents, a formality, according to ET*A LIFE0 INS. Co.
respondent's pretensions, rigorously required by its V.
terms as a condition precedent of effectiveness. E.

" On the thirteenth October, eighteen hundred and
sixty-nine, the day following the above protest, respon-
dent, by a counter and answering protest served upon
the company, maintained his right to an insurance and
policy of two thousand dollars, and tendered the prem-
ium due on that date; by this protest respondent
further declared that he would deposit the premium
for the benefit of the company in some chartered bank,
in the event of a refusal to receive it, and further that
he would hold the policy in full force and effect.
. From this date to the maturing of the policy on the

thirteenth October, eighteen hundred and seventy-four,
the respondent continued to pay, and the appellants to
receive, the annual payments, without prejudice to,
and under reserve of all rights on either side. A letter
to this effect passed from the company to the respond-
ent, as follows:

". Etna Life Insurance Company,
"Canada Branch Office,

"20, Great St. James S'.
"S. Pediar 4- Co,

"Managers.
" Montreal, 18th Oct., 1869.

W. Brodie, Esq., Montreal.
" DEAR SI,-We beg to acknowledge the receipt

from you of one hundred and one -?A dollars in cash,
and a premium note of $81.72. We herewith hand you
the company's receipt, keeping your policy No. 26,863
in force, the company however claiming to be liable
thereunder only to the extent of one thousand dollars,
for the reasons stated in their tender and protest by
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1879 J. I. Isaacson, N. P., of the 12th instant-you, -on the
Tas other hand, claiming to hold said policy for the full

)ETNA Lmi amount of two thousand dollars for the ieasons statedINS. Co.
9. in your tender and protest by Mr. Lighthall, N. P., of

BROWN. 13th October-this day-the present payment of prem-
ium and all future similar payments not in any manner
to affect the rights and pretensions of the parties res-
pectively in regard to the amount for which the policy
should be held.

"Very truly yours,
"(Signed) S. Pedlar 4- Co.

" Managers."
"This letter was assented to and acted upon by both

parties.
" The policy matured on the thirteenth of October,

eighteen hundred and seventy-four. Respondent filed
his claim for principal and profits as due on a two
thousand dollar policy, and on the twenty-sixth of
November following, instituted the present action,
returnable on the tenth of December.

" On the day previous to the return, appellants, by a
notarial tender and protest, served on respondent, set
out the details of the profits and of the amounts loaned
from their point of view, and tendered respondent the
sum of eight hundred and thirty-two dollars and
ninety-seven cents, as the balance thus shewn to be
due, together with the further sum of one dollar and
fifty-three cents for interest.

" It also asserted the appellants' readiness to pay costs
incurred.

" The endorsement on the original application was for
two thousand dollars; at the time the appellants allege
they discovered the alleged mistake, this was altered
to one thousand dollars.

"In the Court of Queen's Bench doubts existed in the
zpinds of the Judges as to the exact amount due re-

6
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spondent for profits under either view of the case. To 1879
obviate a return of the record to the Court below for THE
the purpose of obtaining more definite evidence on this ETNA LulEh-is. CO.
point, the parties filed the following admissions :-

"1st. That the amount due by appellant to respond- -

ents, and to be deducted from any sums payable under
said policy, is six hundred and fifty-three dollars and
seventy-six cents.

"2nd. That the profits on said policy, regarding it
as a two thousand dollar policy, would, under the
system of distribution of profits followed by said com-
pany at the date of the issue of said policy, amount to
four hundred and eighty-six dollars and seventy-three
cents, respondents claiming that they were under
no obligation to continue said plan.

"3rd. That under the system introduced and adopted
by the said Company in the year eighteen hundred and
seventy-one, but which appellant protests he never
assented to, no profits are divisible in respect of said
policy, if it be regarded as for two thousand dollars.

" 4th. That if said policy is held to be a one thousand
dollar policy, the profits upon it under either of said
systems would amount to four hundred and eighty-six
dollars and seventy-three cents.

"The foregoing admissions are under the reserve of
the right of respondent to appeal from any judgment
rendered on the basis that said policy is to be held a
policy for two thousand dollars.

" By the judgment in the Court of Queen's Bench, the
judgment of the Superior Court was reversed and the
company condemned to pay respondent the sum of one
thousand eight hundred and thirty-two dollars and
ninety-seven cents with interest from the twenty-sixth
of November, eighteen hundred and seventy-fouri and
plso the costs of suit in the Superior Court, and Court

I
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1879 of Queen's Bench. Dorion, C. J., and Tessier, J., dis-
Tnu3 sented.

TA IF" " From the pleadings, admissions, papers and evidenceINS. CO.
V. of record, the following question results: Is re-

BRODIB.
spondent entitled to recover as upon a policy of

two thousand dollars or not, and to receive the amount
awarded for profits by the Court of Queen's Bench'?

" It is agreed that the original record is to be trans-
mitted to the Supreme Court with right to either party
to refer to it."

Mr. Bethune, Q. C., and Mr. Trenholme for appellants:
Our first proposition is that appellants ought not to

be condemned as for an insurance of $2,000 on a policy
which they claim it is clearly established issued purely
by error for $2,000 instead of for $1,000, and is not in
accordance with the antecedent proposal and bargain
for insurance as understood by both parties; certainly
as understood by appellants, and as it ought to have
been understood by respondent.

The company never intended to give more than a
$1,000 policy for a yearly premium of $163.44. Although
the memorandum of amount of terms in the margin of
the application does not alone override the policy, yet
it is part of the contract, and that, supported as it is by
parol evidence, by the premium paid, the published
rates of the company, the contemporaneous entry made
by the agent in this register of the correct amount,
and other facts and circumstances, entitles the appellants
to succeed. Philipps on insurance sec. 68, and 2 Arnould
588, show the margin notes are to be taken as part of
the contract.

The present case stands on a very different footing
from that of an insurance company seeking to turn the
loss on the assured after irreparable loss has occurred.
It is the case of a company, before loss and while
the parties can be practically replaced in their former
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rights, being compelled to perform a contract it never 1879
intended and never did really assent to. The respond- Te
ent is not contending de damno vitando but de lucro I Co.

captando. He seeks to obtain $1,000 at the expense of V.
BRODIE.

appellants, for which he never gave any consideration,
and to profit to that extent by the inadvertence or in-
nocent mistake of the agent 'who filled up his applica-
tion at his request. All the equities are on the side of
appellants.

Courts will not compel a party to specifically perform
a contract which he never intended to enter into, or
which he would not have entered into had its true
nature and effect been understood; and will act on
purely parol evidence.

Kerr on Fraud and Mistake (1); Principal of Harris
v. Pepperell (2); Webster v. Cecil (3); Wood v. Searth (4);
Calverley v. Williams (5); Brown v. Blackwell (6).

If appellants reasonably understood the original pro-
posal and bargain for insurance to be for $1,000, and
respondent for $2,000, there is error in corpore and no
contract for want of consensus in idem ; Trigge v. La-
vall6e (in the Privy Council) (7); Fowler v. Scottish Eq.
Ass. Society (8).

The principle of relief against one's own mistake is
recognized in every portion of the Civil Code of Quebec,
which goes further than the English law, and relieves
against the negligence implied by ignorance of law.

See Articles 1047-1052; 1245; 2258.
Vide Leprohon v. The Mayor of Montreal (9) ; Whit-

ney v. Clark (10).

(1) Pp. 411, 418 Am. ed., pp. 343, (5) 1 Ves. Jr. 210.
349 Eng. ed., and authorities (6) 35 U. C. Q. B. 239.
there. (7) 7 L. C. J. 85.

(2) L 9. 5 Eq. 1. (8) 28 L. J. Ch. 228.
(3) 30 Beav. 64. (9) 2 L C. R. 180.
(4) 2 K. &J., 33. (10) 3 L. C. Jur. 89 & 318.
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1879 Mr. Laflamme, Q. C., and Mr. C. P. Davidson, Q. C.
THE for respondent:

ANA L"FE There is a point as to costs. The action was returned
. . on the 10th Dec., 1874. On the 9th, defendants made a

BRODIE.
formal offer of $834.50, being $832.97 for insurance, and
$1.50 for interest. No sum of money was tendered for
costs.

There is an effort made by the plea to conceal
this fatal defect. Breaking completely away from the
actual contents of the notarial document, it alleges that,
in addition to the principal sum, there was by it " also
tendered the costs then due, to-wit: $25,15, which said
tender of debt and costs the said defendants hereby
repeat."

It would, therefore, appear to be incontrovertible
that the plea ought to have tendered costs accrued up
to and inclusive of its production. These amounted to
$50.15 and not $25.15.

No sufficient tender was, as a consequence, ever made
to respondent, and it is respectfully submitted that
whatever the result of the issues between the parties,
the judgment of the Superior Court discloses a mani-
fest error in adjudging costs since plea pleaded against
said plaintiff.

On the merits, the only evidence of error is the
amount of premium written in the marginal note.
Now I challenge the learned counsel for appellants to cite
any authority to show that a marginal note not signed
or initialed can alter the contents of a signed document.
See arts. 294, C. P. C. and Journal du Palais Verbo
"Renvoi " (1).

In discussing the question of mistake, we contend:
First.-The mistake has to be shown by incontroverti-
ble evidence, and must have been mutual. Second.-
If a man manifests an intention to another party so as

(1) 11 Vol. p. 298, NKs. 11 4nd 13,
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to induce him to contract, he will be estopped from 1879
denying that the intention manifested by him was his nra
real intention. Third.-There has been such acquies- A

cence and laches on the part of the appellants, as to *.
prevent them from effectively pleading mistake, even
had it existed at the creation of the policy. The evi-
dence of record as to what took place between Brodie
and Orr, at the interview which brought about an
agreement to insure, is of the most unsatisfactory kind.

The admissions by Orr as to what Brodie believed
estops him. Meaning one thing and asserting
another is not a mistake to be remedied.

The mistake of either party in expressing his inten-
tion, or in his motives, of which the other party has

. no knowledge, cannot affect an agreement. Kerr on
Mistake and Fraud (1); Bordman v. Davidson (2).

The appellants have, not presented or proved, with
sufficient distinctness, the amount due by them for
dividends and profits. By the percentage plan of dis-
tribution in force at the date of the insurance, the
premium, irrespective of amount of policy, or its time
of maturity, was the only basis on which profits were
calculated, and, as a consequence, respondent's share
could not be diminished by any increase in his policy.

But admitting error had been proved, this formal
contract could not be rescinded, amended, or disturbed
without special conclusions to that effect. To affirm
the principle in the words used by appellants' counsel
in another case, where a similar point of procedure was
under discussion, "as the defendants did not pray for
its cancellation, it must stand under the pleas uncan-
celled."

The learned counsel referred to Laurent (3); and
Smith v. Hughes (4).

(1) P. 341. (3) Vol. 15, p. 561, No. 487.
(2) 7 Abbott's Prt. I. 439. (4) L R. 6 Q. B. 597.

11
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I80 RITCHIE, 0, J. :-
TEa I think the judgment of the Superior Court was, asET TA IJFE

LNs. Co. to the amount, right, and should not have been
BRODIo. reversed.

The application, dated 13th October, 1866, states the
desire'of Win. Brodie to effect an insurance with the
Aina Insurance Company in the sum of $2,000, the only
reference in the body of the application as to premium
being in these words :

And I further agree that the assurance hereby proposed shall not
be binding on said company until the amount of premium as stated
therein shall be received by the said company, or by an accredited
agent thereof, in the lifetime of the said Wm. Brodie.

In the margin is the following:
What kind of policy is desired ?
Endowment at 30 with profits.
Amount, $1,000-Premium at age 22, $163.44.

Orr, the agent of the defendants through whom this
insurance was effected, states the time, place and cir-
cumstances under which this application was written
by him and signed by plaintiff thus:

The time was on the thirteenth day of October, eighteen
hundred and sixty-six; the place was at Mr. Brodie's store, corner
of Bleury and Craig streets. About a month or so previously, I had
spoken to Mr. Brodie about taking a policy, at which time he informed
me that he would not apply again and risk being rejected as he
had been a short time previously by an English company. I did not
press him strongly when I learned he had been rejected; for, looking
at his size, I felt it would be useless. I called a number of times at
his store to try and insure his partner, Mr. Parkya, but I do not
remember seeing Mr. Brodie again after the first interview until the
thirteenth day of October above mentioned. On that day I was
pressing Mr. I arkyn hard to insure, when he positively refused to
do so, but added: "Here is a man that will insure, talk to him." He
alluded to Mr. Brodie, then sitting at the rear of the front office. I
then addressed Mr. Brodie, saying to him that I had thought over
his case, and believed I could insure him on the endowment plan, so
that he could draw the money at the age of forty, if then living, or at
previous death. He replied: "T hat would suit me," or words to

12
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that effect, "come in here," and, so saying, he went into the back 1880
office. I followed and explained to him that two thousand dollars,
the amount he had applied for to the other company, would cost JETN LIFE
him about ninety-five dollars the first year, in cash, the gross INs. Co.
premium at his age $179.32, payable half in cash, with six per cent. R.I

on the balance. He liked this plan of insurance, and authorized me
to write up his application therefor. RitchieC.J.

This I proceeded to do, but while doing so, began to fear that my "
labour would be in vain with so heavy a man, on so long a term as
eighteen years. Mr. Brodie was at that time about three hundred
pounds weight, and only five feet nine in height. In the course of
the writing he assured me again that he would not apply under any
consideration, if there was the slightest doubt in my mind of his
being accepted. Under these circumstances I told him it would
be better to apply on a shorter term, namely, eight years
instead of eighteen. He replied that he would rather have it
for only eight years, and asked what it would cost. I answered
that it would cost him about one hundred and seventy-three
dollars in cash the first year, the full premium being $336.88
for two thousand dollars, payable at the age of thirty, his age at that
time being twenty-two. He said that that was too much to pay.
" Well," I said, " take one thousand on the eight year plan, so as to
make sure of being accepted, and then there will be a chance of your
being insured again; but if rejected now, there would be no use in
applying to any company afterwards." At this time I had written
the whole of the application, except the answers to the questions
found along the side. Mr. Brodie having agreed to take the one
thousand dollars on the eight-year term, I struck out the letters
" een" which formed part of the word " eighteen " in the fifth line
from the top of the application, so as to make it read, term of eight
years." I should have also changed the word " two " found at the
beginning of the third line, to the word "one," but neglected to do
so inadvertently. I then answered the printed questions in the
margin, in accordance with the desire of Mr. Brodie, to read as fol.
lows: "What kind of policy is desired?" Endowment at thirty
with profits. Amount $1,000. Premium at the age of twenty-two,
$163.44." This completed the application; whereupon I turned it
round to Mr. Brodie, and he signed it in the two places, at the bottom
and near the top, and I signed my name at the lower left hand
corner. I then took the application to Dr. Bessey, the examiner of
the company, whose report was favorable, and the result was the
issue of a policy, which was delivered to Mr. Brodie, and the pre.

mium was collected by a clerk in the office named Christma.

13
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1880 I am positive that the figures $1,000 after the word " amount " in
the margin of the said application were written in the presence df

Tas
JETA LWz the said Brodie, at the same time that the application was made out.

.Co. The amount of premiums paid by Brodie during the
BRODIH. eight years term was in cash $653.76, and in promissory

Ritchie,c. notes $653.76, making a total sum of $1,307.52.
According to the established rates of the company,

$163.44 would be the premium on $1,000 on the plan
on which plaintiff's policy was issued, and the premium
for a $2,000 policy on this same plan would, according
to the evidence of Orr, have been just double, and this
witness also states, what would seem to be a self-
evident proposition, that it is not possible for an
insurance company to do business without incur-
ring serious loss on every policy on the plan of
granting a $2,000 policy payable in the terms
of plaintiff's policy for the annual premium therein
mentioned, the insured being of the age of 22 at the time
of the insurance, and therefore a fortiori, there could
by no possibility be profits which the endowment plan
contemplated accruing due. The witness thus states
the principle on which the rate of premium is based:

It is a general principle in life insurance as to endowment policies,
which are always for fixed periods, and not for life-that the total
amount ofpremiums to be collected should be sufficient to pay policy
at maturity, after defraying all probable losses by death falling to the
share of that policy during the term, and an equitable share of all
the expenses, together with some considerable margin for possible
contingencies, such as extraordinary death losses, losses by invest.
ments, or by agents or employees, as well as a failure to receive the
rate of interest upon which insurance transactions are based. When
the policy entitles the holder to profits the rates are usually from
ten to twenty or twenty-five per cent. higher than when a definite
contract is made for so much money on so much insurance.

Another witness, Pedlar, speaks in these terms of the
premium:

Question. Do you know what the premium would be on a thousand
dollar policy in your company, issued at the time the plaintiff's

14
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policy in this cause (October, 1866), on the eight year and downward 1880
(endowment) plan, and payable in terms of plaintiff's policy, the

TH
party insured being 22 years of age at the time of the insurance? Ery LIFE

Answer. Yes, $1.63,44 annual premium. Is. Co.
Question. Could any insurance company issue two thousand

BRODIE.
dollars (policy) for that premium on the similar plan, payable in the
same way, on the terms of plaintiff's policy? Ritchie,CJ.

Ansteer. It could not.
Question. Would there be a loss on such an insurance?.
Answer. There would be a loss equivalent to nearly a thousand

dollars.
Question. That is, if a company were to issue a $2,000.00 policy

payable on that basis of an annual premium of $163.44, and did
business on that system, it would lose nearly $1,000.00 on each
policy?

Ansteer. Yes.
Question. How do you make that out? Approximately?
Answer. Without going into the actuarial figures, showing it to a

decimal calculation, I would estimate that the policy, making proper
allowances for deaths and reasonable expenses, that there. would be
barely a sufficient premium to guarantee a profit to the company
that would undertake the risk for $1,000.00.

Question. What are the funds that a company has, in case of such
insurance as that, available ?

Answer. A company would only have available the amount of the
premiums and interest thereon, less the expenses, including com-
missions and loss by death. The average deductions for expenses in
insurance companies is about 20 p.c. In the case of the company
defendant it is lower than the average, say about 15 p.c.

And Mr. Webster, Superintendent of Life Insurance
Agencies in Hartford, U. S. A., for the defendants, says:

The proper annual premium for a thousand dollar policy issued to
a person, in October, eighteen hundred and sixty-six, at the age of
twenty-two, payable in eight.years, or sooner in case of death, that is,
for such a policy as plaintiff's, was one hundred and sixty-three dol-
lars and forty-four cents. This was the established rates of the com-
pany, and in no case would or did the company depart from them,
unless by error. No insurance company could issue such policies
for two thousand dollars each for the above annual premium and
remain solvent.

Referring to the policy sued on in this cause, plaintiff's Exhibit No*
1p I can say, without hesitation, that there is an error therein, in

15
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1880 that the policy was issued for two thousand dollars, whereas the
%. premium charged therein is only the premium for one thousand dol-Tm

ATNA LIFE lars ; of this there is no doubt.
Ixs. Co. Had the above error been discovered, I can say the policy in ques-

v. tion would never have left the office of the company.
BRODIE.

-hC Orr shows how the mistake was first discovered byRitchie,CJ.
him, and communicated to the company thus:

It was with the aid of Mr. Brodie that the mistake was discovered,
from conversation that I had with him one day. The mistake was
discovered by me, by the amount of the policy being mentioned as
two thousand dollars by him in the course of a conversation at his
store. I was congratulating him on his good health, and he said,
yes, he was going to live to draw that two thousand dollars himself.
I said, "Two thousand I you mean one thousand?" Having a rate
table in my pocket, I took it out to make sure that I was correct. I

then declared again that it was only for one thousand, and asked
him to show his policy, saying that if it was as he said, there was
some mistake. The policy was not in the store, and so I promised
to call next day, when Mr. Brodie said that he would have it there for
examination. I called the next day and found it, as he said, written
out for two thousand dollars, but with the premium due on a one
thousand dollar policy only. I then wrote to the company for a copy

of the application in order to discover how the mistake had occurred.

So soon as I saw the copy of the application the whole circumstance
of my writing the original and the circumstances connected with it
came up fresh in my memory. On discovering how the error occur.
red, the state of the case was communicated to the company, and I
was directed to tender the corrected policy, which was done by
notarial tender and protest filed.

It is true the witness Orr states that he has no doubt,
and had not then any, when the discussion as to the
policy took place, but Mr Brodie believed that he was
insured for $2,000. There was no appearance on the
part of the plaintiff of wishing to withhold communica-
tion of it from him; and he adds:-

I have no doubt that the plaintiff always believed that he was in-
sured for two thousand dollars, or certainly so until the mistake was
brought to his knowledge. He has never admitted since then that
he was wrong. I believe him to be perfectly honest in his belief, and
do not think that plaintiff ever had any intention of defrauding or

wronging the company.
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This is certainly rather irreconcilable with the fact, if, 1880
as stated by Orr, that on his suggesting to Brodie " to take THE
01,000 on the 8 year plan " and Brodie, as he says, "hav- ZTNA LiFE

IS. Co.
ing agreed to take the $1,000 on the 8 year term, " he V.
(witness) altered the application, and then answered the BRODIE.

printed question in the margin, in accordance with the RitchieCJ.

desire of Mr. Brodie, to read as, follows :
What kind of policy is desired? Endowment at 30 with profits,

amount $1,000, premium at age 22, $163.44.

It is only reconcilable with the idea that Brodie,
having been very anxious to have a $2,000 policy, may
have forgotten that a $1,000 policy had been finally
agreed upon. However this may be, and notwithstand-
ing this apparent discrepancy I cannot avoid the conclu-
sion that there was on the part of the Insurance Com-
pany a mistake, that they never could have intend-
ed to insure plaintiff for 8 years, for a yearly premium
of $163,44, in the sum of $2,000 payable with profits if
plaintiff lived.

The policy says:

And the said Company do hereby promise and agree, to and with
the said assured, his executors, administrators and assigns, well and
truly to pay or cause to be paid the said sum insured, in the same
currency in which the premium is paid, to the said assured, his exe-
cutors, administrators or assigns, within ninety days after due notice
and proof of the death of the said William Brodie, or if the said
William Brodie shall survive eight years, then the amount insured
shall be paid to him, and in either case all indebtedness of the party
to the Company shall be deducted from the sum insured.

I cannot doubt the mistake arose in filling up the
policy, and was caused by the amount in the application
not having been altered when the terms of the applica-
tion were finally settled between the agent Orr and
Brodie.

Orr's evidence is corroborated by the entry he pro-
duces in his application register; he says:

2
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1880 The entry-the defendants Exhibit " A.B.C. " filed at my cross-ex-

THE amination-is a folio taken from the application register of the com-

JETNA LIFE pany, defendants, and was used in the Company's office here at the
Is. Co. time of taking plaintiff's application, and for some four or five years

V. afterwards.
BRODIE.

-I The entry in said exhibit opposite the date, 13th October, 1866,
RitchieC.J. being the twentieth written line on the page, reads as follows, each

separate item of the line being under its appropriate printed head-
ing: " William Brodie," "himself," "22,"" $1,000.00," " $163.44," and
endowment indicated by marks followed by " 30."

The said entry or line, and every item thereof is in my handwriting,
and was made immediately after having taken Mr. Brodie's applica-
tion, but it was evidently not made with the application before me as
the date of birth is not inserted. .

I swear positively that I made the entry of " $1,000.00 " in said
line under the head " amount of policy " at the time, and not later
than a day or two at most after I took the application.

The " 1,000 " indicates and was an entry of the amount for which
the policy was to be, and it refers to the same insurance as the appli-
cation, defendants Exhibit No. 6.

I think it is impossible to doubt that such a transac-
tion as insuring a party for $2,000, on the plan and on the
terms contemplated, for the premium named, would, if
presented to an insurer or insurance company, be looked
on as utterly unreasonable and absurd, and such as
no sane business man would, in the ordinary course of
business, eiiter into. Where relief is sought against an
instrument signed in due course of business as a legiti-
mate business transaction, and where, from the nature
of the transaction, it is obvious a fair quid pro quo must
have been contemplated, and if the inadequacy of the
consideration is so very gross indeed as to shock the con-
science and understanding of any reasonable man, the
Court, I think, ought to infer, from that alone, mistake,
inadvertence, or fraud.

How can we, then, in a case of this kind, where we
have positive evidence of the mistake, and a by no
means unreasonable explanation of how it occurred,
supported by an inference or presumption from the
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transaction itself strong if not almost irresistible, reject 1880
that evidence and that presumption, and say we think Tms
the contract set out in the policy was that which the A IFEIN.Co.
assurer and assured both understood, agreed on and in- E.0 BRODin.
tended to be the contract between them, and-that there D

was no mistake. RitchieC.J.

I agree with Chief Justice Dorion that the judg-
ment of the Court below should not have been inter-
fered with, except as to costs, that the judgment
of the Court of Appeal must be reversed, and the
judgment of the Superior Court affirmed.

STRONG, . :-

* I concur with the Chief Justice that the judgment
of the Court below ought to be reversed.

FOURNIER, J.
L'Intim6 Brodie, demandeur en Cour inf6rieure, a

poursuivi l'Appelante pour $2,000 sur une police d'assu-
rance sur sa vie pour le terme de huit ans.

L'Appelante a plaid6 A cette action que la somme de
$2,000 a 6t6 ins6r6e par erreur dans cette police, au lieu
de celle de $1,000 pour laquelle 1'assurance a 6t faite.

La d6fense all~gue en outre qu'aussit6t que 1'erreur a
6t d6couverte, la compagnie a offert A l'Intim6 par pro-
tet en date du 13 octobre 1869, une autre police pour
la somme de $1,000, et que par un autre protet en date
du 9 d6cembre 1874, la dite compagnie a offert la somme
de $832,97, montant qui serait dA sur une police d'assu-
rance de $1,000 d'apris le syst~me de participation dans
les profits, en m~me temps qu'une somme de $25.15
pour les frais de 1'action que 1'Intim6 avait alors fait
6maner sur sa police de $2,000. Ces deux sommes furent
d6pos6es en cour avec le plaidoyer.

La Cour Sup6rieure, A Montrdal, qui a rendu le juge-
ment en premiere instance, a 6 d'opinion que la preuve

.21
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1880 4tablissait 1'erreur all6gu6e. Elle a en cons6quence d6-
THE clar6 les offres suffisantes et adjug6 & l'Intim6 le montant

)N. Co. offert, en renvoyant sa demande pour le surplus avec
V. dpens.

BRODIE. Ce jugement port6 en appel A la Cour da Banc de la
Fournier, J la Reine, par Brodie, a 6t6 par le jugement de cette cour

en date du 13 mars 1879 d6clar6 erronn6, et la compa-
gnie condamn6e A payer A l'Intim6 la somme de
$1,832,97, sur le principe qu'il n'y avait pas eu d'erreur
dans 1'6mission de la police pour $2,000. Les frais d'ap-
pel comme les frais de premibre instance furent adjug6s
contre la compagnie en faveur de Brodie.

C'est de ce dernier jugement qu'il y a appel A cette
cour.

11 ne s'616ve devant cette cour que les deux questions
-suivantes:

lo. Y a-t-il eu erreur en 6mettant une police de $2,000
an lieu de $1,000.

2o. Dans le cas oft la police doit Atre consid6r6e
comme n'6tant que de $1,000, les offres telles qu'elles
ont 6t6 faites par le protat du 9 d~cembre 1874, sont-
elles suffisantes et conformes A la loi ?

Sur la premibre question, je suis d'opinion qu'il y a
en erreur. Elle me parait expliqu6e d'une manibre
satisfaisante par le t6moignage do William Orr, l'agent
de la compagnie qui a requ l'application de Brodie pour
I assurance qui fait le sujet de la pr6sente difficult6.
Aprbs avoir dit qu'il avait d'abord 6t6 question d'une
assurance pour 18 ans, il donne de la manibre suivante
les raisons qui ont fait adopter le terme de huit ans (1).

On voit par 1'application de Brodie produite dans la
cause que le chiffre de $2,000 y est mentionn6 comme
6tant celui du montant d'assurance demand6,-mais &
la marge on y trouve celui de $1,000, au sujet duquel
1 agent d6clare :

(1) See extract of evidence p. 12.
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I am positive that the figures $1,000 after the words " amount" 1880
in the margin of the said application were written in the presence
of the said Brodie, at the same time that the application was made ENA Wlas

out. Iys. Co.

Le montant de la prime y est port6 comme fix6 A BRODIE.

$168.34. Ce montant d'aprbs les taux fix6s par la compa- Fournier, j.
guie suivant lesquels elle fait g6n6ralement ses affaires, est -

pr6cis6ment celui d'une assurance de $1,000 dans des
conditions semblables A celle dont il s'agit. La preuve
6tablit de plus, d'une manibre certaine, qu'il serait
impossible A la compagnie de faire des affaires en adop-
tant le taux que veut faire pr6valoir l'Intim6, sans
perdre prbs de la moiti6 du montant de 1'assurance sur
chaque police. Pour faire voir qu'il a 6t adopt6, dans
ce cas, il faudrait au moins prouver que la compagnie,
pour quelque raison de faveur particulibre, a d6rog6 k
ses taux ordinaires Au contraire, il parait que Brodie,
A cause de son poida excessif, n'6tait pas consid6r6
comme un sujet favorable pour une assurance sur la
vie. D'ailleurs pour d6roger aux conditions ordinaires
de la compagnie, il aurait fallu & 1'agent un pouvoir
sp6cial qu'il n'avait pas.

Cette application ayant t envoy6e au bureau princi-
pal de la compagnie, la police fut 6mise conform6ment
a la somme mentionn6e dans le corps de la police,
$2,000, an lieu de celle de $1,000 qui se trouvait en
marge. Dans plusieurs entr6es faites au bureau de la
compagnie a Montreal concernant cette police, Orr
1'agent, dit qu'elle y est mentionn6e comme une police
de $1,000. Ces circonstances me portent A croire qu'il
y a en erreur, et que le montant de $1,000 an lieu de
$2,000 aurait dri 6tre insar6 dans cette police.

Mais si la compagnie ne voulait accorder qu'une po-
lice de $1,000 aux conditions ordinaires, et si de son
c~t6 l'Intim6 ne voulait pas en prendre une de moins
de $2,000, pour la mAme prime, parties n'ayant
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1880 point donn6 leur consentement sur le meme objet, il ne
D3 devrait pas y avoir de contrat. C'est sans doute ce qui

A A LF6 devrait 6tre d6clar6, si les parties aprbs la d6couverte deINS. Co.
B. " cette erreur n'en 6tait pas venu a un arrangement

BROE. pour s'en rapporter aux tribunaux pour d6cider la ques-
Fournior,Jtion du montant d'assurance. Les prottts respectifs des

parties en date des 12 et 13 octobre 1869, la lettre de la
compagnie du 18 octobre 1869 accusant r6ception de la
prime et d6clarant que la police serait continu6e
sons la r6serve en ces termes des droits de chaque partie:
"the present premium and all future similar payments
"not in any manner to affect the rights and pretentious
"of the parties respectively in regard to the amount for
"which the policy should be held." Ces termes d6mon-
trent de la part de la compagnie une intention d'ex6cu-
ter un contrat. - D'un autre c6t6, Brodie en payant la
prime pendant cinq ans, aprbs cette lettre avec 1'espoir
sans doute de faire maintenir la police pour $2,000 n'en-
tendait certainement soumettre aux tribunaux que la
question de savoir si la police devait tre de 2,000 an
lieu de 1,000 et non pas faire d6clarer qu'en consequence
du malentendu existant entre l'agent et lui, il n'y avait
en aucune assurance. Je crois avec les deux cours qui
ont deji 6t6 appel6es A se prononcer sur cette cause,
qu'il y a en un contrat d'assurance, bien qu'elles n'aient
pas t6 d'accord sur le montant. D'ailleurs le special case
contient A ce sujet une d6claration des parties qui ne
laisse pas de doute sur cette question.

En consequence je suis d'avis qu'il y a en un contrat
d'assurance entre les parties, et que la preuve 6tablit
que le montant de ce contrat 6tait de $1,000. Le juge-
ment de la Cour Sup6rieure accordant $832.97, comme
le montant revenant A l'Intim6 sur une assurance de
$1,000 d'apr~s le syst6me adopt6, me parait correct sur
ce point. Mais il contient une erreur 6vidente quant
aux offres r6elles qui sont d6clar6es 16gales et suffisantes,

s
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erreur qui a en l'effet d'entrainer contre 1'Intim6 une 1880
condamnation A tous les d6pens. Tim

Cette erreur a sans doute 6t commise en prenant pour * LIN
In. Co.

vraie l'all6gation du plaidoyer qu'il avait 6t0 offert a I.
1'Intim6 $25.15 pour ses frais avant 1'entr6e de l'action, BRoDis.

en m6me temps que la somme de $832.97 pour son assu- Foarnier,J.
rance. Le d6p6t de ces deux sommes accompagnait le
plaidoyer. Si ce fait ainsi plaid6 6tait prouv6, le juge-
ment serait correct. Mais en r6f6rant au protat en date
du 9 d6cembre 1874, on y voit que la somme de $882.97
est offerte dans les formes voulues par Part. 1163 0. C.;
et les art. 538 et seq. C. P. C., mais quant aux frais, il
n'en est pas ainsi. Le prot6t ne contient que la d~cla-
ration que la compagnie est dispos6e A payer les frais
encourus par le procureur de Brodie; elle est en ces
termes: " and furthermore the said company are will-
"ing to pay and hereby offer to pay the costs incurred
"by the said William Brodie to his attorney, and which
"costs the said company have already heretofore tend-
"ered to the said William Brodie." Le special case
soumis par lea deux parties contient A ce sujet la d6cla-
ration suivante: " It also asserted the Appellant's read-
" iness to pay costs incurred." Ainsi il n'y a pas & se
tromper sur la nature des offres concernant les frais.
C'est une simple d6claration de la volont6 de la compa-
gnie de les payer. Mais cela n'est pas suffisant pour des
offres l6gales quant aux frais. Pour que les offres r6elles
soient valables, suivant l'art. 1163 paragraphe 3, " II
faut qu'elles soient de la totalit6 de la somme exigible,
des arr~rages on int6r~ts dus, des frais liquidds, et d'une
somme pour les frais non-liquidds, sauf A parfaire."

D'aprbs cet article, pour que les offres fussent valables
il 6tait de rigueur de mentionner une somme d6termi-
n6e comme offerte pour les frais, avec la d6claration sauf
A parfaire-avec de plus description des esp6ces offertes
afn de constater, comme pour la somme principale, que

28
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1880 cette offre 6tait faite en monnaies courantes et en

T'. espbces r6gl6es par la loi.-Oela n'ayant pas t fait, les
)ETNA LiFa offres faites 6taient insuffisantes et auraient di tre d6-

INS. Co.
clar6es telles. Le jugement de ]a Cour Sup6rieure qui

E. les a d6clar6es l6gales est en violation de l'art. 1163. Le
Fournier,.3-jugement de la Cour du Bane de la Reine, les a d6cla-

r6es insuffisantes, - mais comme cette Cour donnait

gain de cause A Brodie principalement sur le principe
que la police 6tait de $2,000, elle n'est pas entr6e dans
1'examen de la question de la suffisance des offres quant
aux frais. Elle se borne a les d6clarer insuffisantes
d'une manibre g6n6rale; mais cette d~claration portant
aussi bien sur l'insuffisance des offres quant aux capital
quo par rapport aux frais, on doit en faire application
aux frais, quoiqu'elle ne puisse 1'6tre au capital, dont
les offres, suivant mon opinion, auraient t suffisantes
si celle des frais efit 6t6 16galement faite.

Etant d'avis qu'il y a eu erreur dans l'insertion de la
somme de $2,000, au lieu de cello de $1,000, comme le
montant de la police d'assurance, je crois que la Cour
du Banc de la Reine aurait di, en d6clarant les offres
insuffisantes, ne donner jugement toutefois que pour

$832.97 avec les d6pens dans les deux cours.
Je suis d'opinion que tel devrait Atre le jugement de

cette Cour.

HENRY, .

The action in this case is on a policy of the appel-
lant company, dated the 13th of October, 1866, on the
life of the respondent for eight years, for $2,000 payable
to his personal representatives in case of his death before
the expiration of the eight years, or, in case of his sur-
viving for that period, to himself.

The defence is founded on a general denial and an
allegation that the policy was, by mistake, issued for
02,000 instead of $1,009.
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In the margin of the policy is written and printed 1880
the following :-" Endowment participating policy- THE

annual premium $163.44. Note for half each year. Term E e Co

8 years, sum insured $2,000." B.
For two years the respondent paid the premiums and __E

gave his notes as provided for by the policy, and re- Henry, J.
ceipts therefor were given him signed by the Secretary
of the company at Hartford, and contersigned by S.
Pedlar 4- Co., agents.
. They are dated at Hartford in 1867 and 1868. That for
1867 is as follows:-" Received from W. Brodie one
hundred and sixty-three dollars and forty-four cents,
premium due 18th Oct., 1867, on policy No. 26,863, in-
suring $2,000 for 12 months, ending on the 18th day of
Oct., 1868, at noon. Not binding until countersigned by
S. Pedlar 4- Co., agents at Montreal, Canada: Premium,
$163.44. P. 4- Co.." The receipt given in 1868 is the same
as the previous one, except its date, and by it the in-
surance is extended to the 15th of Oct. 1869. Thus the
company received, altogether, three annual premiums at
the rate provided by the policy, and in the two receipts
stated. It is shown, however, that the premium paid
was that applicable to a policy for $1,000, and conse-
quently only half of that payable for $2,000.

Previous to the falling due of the fourth premium,
the appellants, through their agent Orr (who was also
agent when the policy was issued, being one of the
firm of S. Pedlar 4- Co.,) objected to receive the pre-
mium as before, and insisted that, inasmuch as the pre-
mium paid was that applicable to a policy of but $1,000,
they would receive the premium thereafter as for a
policy for that amount only, that the insertion of $2,000
instead of $1,000 was a mistake, or error, and that the
respondent only applied for,and was entitled to receive,a
policy for $1,000. Protests were made on both sides, but
it was finally agreed, at the suggestion of the company,

25
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1880 that the policy should remain, and that the respondent
Ta should continue to pay the same premium as previously,

.ETNA LI" the question of the amount for which the companyh; s. C o.
V. should be liable to be the subject of a future arrange-
o ment or legal decision.

Henry, J The respondent paid up all the necessary premiums
and the company received them under that arrange-
ment.

It is, therefore, a question to be decided by the evi-
dence, whether the application was for but $1,000, as al-
leged by the appellant, and that both parties so understood
it. It might have been made a question whether a
binding agreement had at all been entered into, for if
one understood the agreement and arrangement to have
been for $1,000, and the other for $2,000, the appellants
by defending on that ground might, if the evidence so
warranted, have avoided the contract altogether. That,
however, is not their defence, nor could they possibly,
after the understanding in 1869, have set it -up. We
have no reason to doubt that one of two mistakes was
made, either as to the amount of the policy, or of the
annual premium to be paid. The appellants had the
choice when putting in their defence to adopt either, but
having made their selection they must prove the de-
fence as alleged. Had the mistake been in reference
to the amount of the premium, they could have so al-
leged either to cancel the policy or to get credit for the
difference as a set off to the amount of the policy. That
the premium charged was inapplicable to a policy for
any amount beyond $1,000, alone proves but little.

If the respondent intended to have a policy for $2,000,
and the agent, by mistake, told him and inserted in the
papers but half the correct amount of the premiums, the
policy would be good for the whole amount and bind-
ing, unless relieved from it in equity. If, however, an
agreement was reached as to the amount of the policy



VOL. V.] SUPRIEMB COURT OF CANADA.

and the premiums, and a mistake in the policy was al- 1880
leged, it would be a matter to be determined by evidence THB

JET TA LIPSas the case might be. If the mistake, however, was as L,3. Co.
to the premium, there is no defence to the claims for the V.
$2,000, for the plea only raises the issue as to the amount BRorN.

of the policy. It may be urged that it is hard upon HenrY, J.
the company to pay double for the amount of the pre-
miums they received, but the mistake whatever it was,
was theirs, and if they have chosen to put their defence
upon an issue they have not proved, the legitimate legal
consequences should result. The principles of law and
evidence applicable to a procedure to reform a written
contract are those to be applied in this case; and to set
aside or vary such by parol testimony the most con-
clusive evidence is necessary, and it must be clearly
shown to have been an error in the contract in refer-
ence to what both parties agreed to, and understood.

We are not to enquire, under the defence set up in
this action, whether a definite contract was agreed
upon, for it is admitted by the plea that such was the
case, and our enquiry is therefore limited to the ascer-
taining what that contract was. The policy is suffi-
cient evidence of it, and under the parol evidence we
are to be satisfied, beyond every reasonable doubt,
that not only the agent of the company, but the respond-
ent, intended and agreed for a policy for $1,000, and not
for $2,000 as stated in the policy. Had the written appli-
cation been for $ 1,000 we would have had something re-
liable to guide us, but the body of that document over the
signature of the respondent asks for a policy for $2,000.
In the margin, however, it is stated to be for $1,000.
That margin was filled in by Orr, as he says, in the pre-
sence of the respondent before he signed the application.
There is however no evidence that the respondent knew
what was there written, for Orr does not allege that the
respondent either read it, or that he (Orr) read it to him

ST



SUPREME COURT OF CANADA. [VOL. V.

1880 or told him of it; and when we consider Orr's evidence,
we, I think, would be justified in concluding that if the

AM^ LIFn respondent had known of it no insurance would haveIss. Co.
I. been effected, or the amount in the margin would have

Ba3Om. been altered. Orr, in the first place, states in most posi-
Henry, J. tive terms that the final arrangement was for a policy

for $1,000 for 8 years. If that statement had not been
refuted by what he said subsequently we might have
been guided by it, but such a position is to my mind
wholly inconsistent with other parts of his testimony.
In his evidence, he makes this important statement:

I have no doubt that the plaintiff always believed that he
was insured for two thousand dollars, or certainly so until the mis-
take was brought to his knowledge. He has never admitted since
then that he was wrong; I believe him to be perfectly honest in
his belief, and do not think the plaintiff ever had any intention of
defrauding or wronging the company.

Then again:
I think Mr. Brodie said at that conversation (referring to the time

when the application was signed) " that he would have nothing to do
with anything but a $2,000 policy. or something to that effect. It
certainly was two thousand dollars that he wanted.

It needs no logic to prove that, if the statements in
those extracts be true, it is simply impossible that the
respondent ever agreed to take an insurance for $1,000
only. So far there is evidence that he understood he
was getting a policy for $2,000. But, even if the evi-
dence does not necessarily go that far, the statements in
the quoted evidence entirely neutralize the original one
that he agreed to one for $1,000. Orr is the only wit-
ness to sustain the plea that such an agreement was
entered into, by which we are asked to vary a solemn
written document understood to be deliberately pre-
pared, examined, signed and countersigned, and acted
upon for nearly three years.

It must be remembered that this is not an applica-
tion to vacate or cancel a contract on the ground of a
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mistake of one of the parties. The rules and principles 1880
of law and equity applicable to such a case are very T.E

different from those applicable to this case. When, pre- TNA LWE
is. Co.

vious to the receipt of the fourth premium, after the V.
alleged mistake was communicated to the respon- BRODIE.

dent, the company, finding one of two mistakes had been Henry, J.
made by their agent and others representing them, had
it open to them to have the policy cancelled, and in that
case proof of such a mistake on their part, independently
of the respondent, would have enabled them to have
the policy set aside or cancelled; but they could not get
that done except on terms of such equitable relief as the
respondent would have been entitled to. Here an
attempt is made to avoid the consequences of the gross
errors and culpable negligence of the officers and agent
of the company without any of the legal consequences.
The respondent,who must be presumed to have intended
to get and to have agreed for a policy for $2,000, is to
be deprived of his right to have the policy he wished
and intended, and to have one fastened upon him which,
as Orr himself says, he said he would not have. It is in-
equitable and unjust that the respondent should suffer
through the mistake or negligence of the other parties,
and that he should be kept about three years in the
dark.

Orr says that he knew at once, as soon as the res-
pondent said the policy was for $2,000, that there was a
mistake; but that he could not tell where it was until
he got back the application, and then the circumstances
came to his mind. It is, to say the least, a little singular
that he countersigned the policy having in the margin
conspicuously placed in large figures, and quite near
together, the amount of the policy and the annual pre-
mium. He also signed two receipts, both stating the
policy at $2,000, and the annual premiums paid. One
would certainly have thought that the first glance at the
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1880 margin of the policy or at the receipts which he signed
THE would have shown that there was an error to one

AE A Lira who, so soon after, was so immediately affected by the
V. mention of the amount of the policy by the respon-

BERODIE. dent. What, too, can be said of those at the head
Henry, J. office? They issued and entered the policy, endorsed

and filed away the application, marking it for
$2,000 and the annual premium payable, and they
filled up and forwarded receipts for two years as for a
policy for that amount. I have no hesitation in saying
there was culpable and gross negligence in repeating
so often'the mistake,whatever it was, and after which the
company comes with a bad grace, to ask for rectification.
When it was at last accidentally discovered that
either the policy was too large, or the premium too
small, the company, I think, were not justified by the
evidence in the position they adopted. That position
could only be sustained by clear satisfactory and un-
suspicious evidence that both parties agreed for a policy
for $1,000. To vary an agreement such evidence has
always been considered necessary, and called for. I
cannot find it in this case. It is more than doubtful, as
I view it, and leaves the strong and irresistible impres-
sion that the respondent never agreed to accept a policy
for less than $2,000; that both parties intended a policy
for $2,000, but that Orr, by mistake, inserted the wrong
amount of premium. If his statements, which I have
quoted, are correct, and being made against his own
and his company's.interest we must so take them, no
other than the conclusion I have drawn can legiti-
mately be arrived at.

If, as Orr stated, " the plaintiff always believed he
was insured for $2,000, " and " that he has never ad-
mitted since then that he was wrong; " that he be-
lieved him to be perfectly honest in his belief, and that
he did not think he ever had the intention of defraud.
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ing the company, or wronging the company, and 1880
that when effecting the insurance he .said " that
he would have nothing to do with anything ATNA LIE

hIs. Co.
but a $2,000 policy," and that " it certainly V.
was $2,000 that he wanted, and that he has always BRODIE.

since contended for it," how can any one conclude that Hemy, J.
he agreed to a policy for $1,000 ? If that be the true
position, where, then, under the pleading, is the defence
to the respondent's claim ? -I must say I can see none.
Besides, the respondent was examined as a witness on
the part of the appellants, but his evidence was put
aside by them, a fact which should have some weight,
when he and Orr were alone present at the time of
the application. The company took the risk of examin-
ing him, and must submit to the reasonable construc-
tion to be put upon their excluding his evidence-a
matter in itself not, perhaps, of much weight, but sig-
nificant, when considering the very doubtful and sus-
picious position created by Orr's testimony and the
other circumstances in evidence. Orr says he (the re-
spondent) always, in good faith, considered himself in-
sured for $2,000, and if so, it is not difficult to divine
what his evidence was on that point. If the case other-
wise were clear as to the amount of the policy, the re-
jection of the evidence would, of course, have little
weight; but, under the circumstances, I think it is
entitled to some consideration. Independently, hewever,
of that consideration, I think the evidence is altogether
too suspicious, contradictory and defective to sustain
the defense set up by the pleas. I think the appeal
should be dismissed, and the judgment of the Court of
Queen's Bench affirmed, with costs.

GwYNNE, J.:-

If when the mistake which the appellants insist there
was in the amount stated in the policy was first dis.
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1880 covered, and the appellants caused to be offered to the
Two respondents an identical policy for $1,000, instead of

ETA FE for $2,000, and the respondent refused to accept such
.V policy, the appellants had then taken proceedings

B8ODI . calling upon the respondent to exercise an option
Gwynne, J. to have the whole contract annulled, or to have

the 'policy for $1,000 in substitution for the one for
$2,000, and if upon such proceedings the appellants
had satisfied the court that the mistake which they
insisted upon did in fact exist, although it may have
been unilateral only, that is the mistake of the appel-
lants and their officers only, both upon principle and
upon the authority of Garrard v. Frankel (1) and of
Harris v. Pepperell (2) the appellants would have been
entitled to succeed.

When upon the 18th October, 1869, appellants agents,
Pedlar 4- Co., sent to the respondent the letter of that
date, wherein they say: "We herewith hand you the
company's receipt, keeping your policy No. 26,868 in
force, the company however claiming to be liable there-
under only to the extent of one thousand dollars for the
reasons stated in their tender and protest by -T. H. Isaac-
son, N. P. of the 12th instant, you, on the other hand,
claiming to hold said policy for the full amount of two
thousand dollars, for the reasons stated in your tender
and protest by Mr. Lighthall, N. P., of 18th October,
this day, the present payment of premiums and all
future similar payments not in any manner to affect the
rights and pretensions of the parties respectively in re-
gard to the amount for which the policy should be
held; " and when this letter was assented to by the
respondent, and was acted upon by both parties,
we must, in order to give precise effect to this
agreement, hold that the parties have assented that
the policy shall be treated as a policy for $1,000, if

(2) L. R. 5 Eq. 1.
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the appellants should succeed in satisfying the court 1880
that the policy was issued by them by mistake THU
for $2,000, and the same question is now open ]Ts. Co.
notwithstanding the additional lapse of time, and V.
notwithstanding that the respondent is plaintiff
in an action seeking to enforce the policy as one for Gwynne, J.

$2,000, as if proceedings had been taken in 1869 by the
appellants as plaintiffs calling upon the respondent to
exercise the option of accepting a substitutionary policy
for $1,000, or of wholly avoiding the contract. For
the reasons stated by the Chief Justice of the Court of
Queen's Bench, sitting in appeal, I think it clearly
established that the policy was issued by mistake for
$2,000, when one for $1,000 was all that was really in-
tended to have been given for the consideration agreed
to be paid. The statement in the margin, which is
positively sworn to have been there inserted before the
respondent signed the application, is wholly inconsist-
ent with the amounit being intended to be for $2,000, as
stated in the body, and I can see nothing in the evi-
donce to contradict this statement, for I must say, I
attach no weight to the evidence of Mr. King. It was
argued that the reading the matter in the margin so as
to affect what was in the body of the application was a
violation of the principle that a marginal note upon an
instrument, which marginal note was, as was contend-
ed, not signed, could not override the instrument which
was signed. But this principle has no application here,
for that there was a mistake in inserting the $2,000 in
the policy and in the body of the application also, is a
fact which the appellants may establish by any evi-
dence they can adduce, parol or otherwise, and the
variance between the amount mentioned in the margin
and in the body of the application is only referred to as
a piece of evidence to assist in establishing the mistake
insisted upon; and assuming that marginal entry to have
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1880 been, as it is sworn to have been, made before the respond-
To ent signed the application, it is certainly a very strong

AETNA Lwm
INS. CO. piece of evidence. But independently of this, the witness

V. Orr clearly establishes the mistake, if his evidence
BRO.. is to be relied upon; and, to my mind, the fact, which

Gwynne, J. seems clearly established, that if the policy was sus-
tained as one for $2,000, it would amount to the gift of
about $1,000, for which the company (appellants)
received no consideration whatever, seems strongly to
support Orr's evidence. There are other points which
also seem to support that evidence. It is, indeed, as it
seems to me, uncontradicted in any material point.

I am of opinion, therefore, that the appellants were
entitled to the relief sought had they taken proceedings
for that purpose in 1869; that they are entitled to the
same relief now; and that, therefore, the judgment on
appeal should be reversed, and the judgment of the
Superior Court restored, except as to the costs, which
will follow the judgment delivered. by His Lordship
the Chief Justice of this Court.

Appeal allowed with costs to plaintiff in the
Superior Court, no costs to either party in
the Court of Queen's Bench, and costs to
appellants in this Court.

Solicitors for appellants: Trenholme 4- Maclaren.

Solicitors for respondents: Davidson, Monk 4 Cross.
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CHARLES W. WELDON.....................APPELLANT; 1880

AND *Feb'y. 17.
"June 10.

JAMES VAUGHAN AND DAVID RESPONDENTS.
MAURICE VAUGHAN........... E

ON APPEAL FROM THE SUPREfE COURT OF NEW
BRUNSWICK.

Assmpsit-Contract-Damages-Construction of contract -"Accord
and satisfaction."

Appellant, part owner of a vessel, brought an action against respond-
ents, merchants and ship brokers in England, alleging in his
declaration that while he had entire charge of said vessel as ship's
husband, they, being his agents, refused to obey and follow
his directions in regard to said vessel, and committed a breach
of an agreement by which they undertook not to charter nor
send the vessel on any voyage, except as ordered by appellant,
or with his consent.

On the trial it appeared that B. Y., a brother of respondents,
had obtained from appellant a fourth share in the vessel, the
purchase being effected by one of the respondents; and it was
also shown that the agreement between the parties was as
alleged in the declaration. On the arrival of the vessel at Liver-
pool, respondents went to a large expense in coppering her,
contrary to directions, and sent her on a voyage to Liverpool,
of which he disapproved.

Appellant wrote to respondents, complaining of their conduct
and protesting against the expense incurred. They replied, that
appellant could have no cause of complaint against them in their
management of the vessel, and alleged they would not have pur-
chased a fourth interest in the vessel, if they had not understood
that they were to have the management and control of the ves-
sel when on the other side of the Atlantic. A correspondence
ensued, and finally, on the 17th Nov., 1869, appellant wrote to
them, referring to the fact that respondents complained of the
"eternal bickerings," and that it was not their fault. He then re-

PRESENT.-Ritchie, C. J., and Fournier, Henry, Taschereau and
Gwynne, J. J.
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1880 asserted his right to control the vessel, stated, in detail, his

W ox grounds of complaint against them, and closed with the

V. words: "To end the matter, if your brother will dispose of his
VAUGHAN. quarter, I will purchase it, say for $4,200, in cash." This amount

was about the same price for the share as appel!ant had sold it
for some years before. Respondents accepted the offer, and the
transfer was made to appellant.

Held, on appeal, reversing the judgment of the Supreme Court of
New Brunswick, that the expression " to end the matter "
should be construed as applying to the bickerings referred
to, and there had not been an accord and satisfaction.

The contract having been made between appellant and res-
pondents only, and being a contract of agency apart from any
question of ownership, the action was properly brought by
appellant in his own name. .

(Taschereau and Gwynne, J.J., dissenting.)

APPEAL from the decision of the Supreme Court of
the Province of New Brunswick, discharging a rule nisi
obtained by the above named appellant, calling on the
respondents to show cause why a non-suit granted in
the above cause should not be set aside.

The facts of the case, as stated by the Hon. Mr. Justice
Duff in the court below (1), are as follows:-

"This is an action of special assumpsit, brought
by the plaintiff against the defendants, who are mer-
chants and ship brokers in Liverpool, England. The
declaration contains but one count, in which it is
alleged that the defendants, at the time of the making
of the promise, &c., were merchants in Liverpool, Eng-
land, to wit, &c., under the name, style and firm of
" Vaughan Brothers 4- Co.," that the plaintiff was
interested in and part owner of a certain barque called
the " Ansel," and had the entire charge thereof as ship's
husband; and also had the sole management of the
business of the said barque or vessel, and the direction
of the voyages thereof; that the said barque was then
lying in the port of Saint John, about to sail for

(1) 2 Pugs. & Bur. 70.
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Liverpool aforesaid; and thereupon, in consideration 1880
that the plaintiff would consign her to the WLDON

defendants on her arrival in Liverpool, and would VAUGHAN.

retain and employ the defendants to act as his -

agents and brokers in England, for and in regard to the
said barque, and the business connected thereunto, for
certain commissions, &c., to be paid to them by the
said plaintiff, they, the said defendants, undertook
and promised the plaintiff, that whilst they, the said
defendants, should be such agents and brokers, they
would obey and follow the directions and orders of the
plaintiff in regard to the said barque or vessel, and also
as to what voyages she should go; and they would not
charter or send the said barque on any voyage except as
thereto directed and ordered by the said plaintiff, and
with his consent and approbation, to wit, &c.

"Averment-That the plaintiff, trusting and con-
fiding, &c., did afterwards, to wit, &c., consign the said
barque to the defendants on her arrival at Liverpool,
aforesaid, and did retain and employ them as her agents
and brokers as aforesaid, in regard to the said barque,
and the business connected therewith, for certain com-
missions, &c., to be paid to them by the said plaintiff;
that on the arrival of the said barque at Liverpool,
aforesaid, the plaintiff did direct and order the defend-
ants not to copper or sheath her, but as soon as she
should have discharged her iaward cargo, to charter
her on the best terms for a voyage for any port or ports
on the Continent of America, north of Baltimore.

"Breach -That defendants, against the directions and
orders of the plaintiff, and without his consent and
approbation, coppered and sheathed the barque, and
thereby and therefor expended a large sum of money,
to wit, &c., which the plaintiff was forced and obliged
to pay; and further that against the plaintiff's orders
and directions, and without his consent or approbation,

8ST
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1880 the defendants chartered and sent the said barque on a
wELDON voyage to New Orleans, in the Gulf of Mexico, a port

. not north of Baltimore, but a great distance south of it;
- and in the course of the said voyage, and in consequence

thereof, the plaintiff not only had to expend a large sum
of money, to wit, &c., in and about the said barque and
her disbursements, which otherwise he would not
have done; but he also thereby sustained great loss and
damage, and was deprived of great gains and profits,
amounting to a large sum of money, to wit, &c.

" To this declaration the defendants pleaded (before
"the Common Law Procedure Act, 1878," came into
force) the general issue.

" On the trial before the learned Chief Justice, at the
Saint .ohn Circuit in August, 1876, the following facts
appeared in evidence:

" On the 1st June, 1868, the plaintiff was registered
owner of 48-64 shares in the barque "Ansel," then
lying in the harbor of Saint John; and Richard S.
De Veber and James S. Boies De Veber were registered
owners of the remaining 16-64 shares.

James Vaughan, one of the defendants, being then in
Saint John, called on the plaintiff and suggested to
him the expediency of his having an agent in Liverpool
to look after the vessel there. He spoke of purchasing
an interest in her himself; and the plaintiff, after con-
sulting with his co-owners, finally agreed to sell him
one-fourth interest in her for $4,000. And on the part
of the plaintiff it also appeared that he then employed
the defendants as his agents in connection with the
vessel in Liverpool, but upon the express and distinct
understanding and agreement that he should retain the
entire control and management of her; and thereupon
by Mr. James Vaughan's directions, the plaintiff trans-
ferred one fourth of the barque unto the name of Edwin
Vaughan, on the 26th June, 1868.

88
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"Mr. James Vaughan had been informed by the plain- 1880
tiff, in the course of these negotiations, that there was WELDON

a leak in the vessel, which the latter had been unable VAUGHAN.
to discover ; that he did not intend to have her coppered -

until it was found out, and that, therefore, she must
be kept in the North-Atlantic in the meantime.

" She was despatched from Saint John about the 29th
June, 1868, consigned to the defendants at Liverpool,
with a letter of instructions from the plaintiff to send
an onward freight to Saint John or Boston, or some port
not south of the latter place. On the arrival of the
vessel at Liverpool, the defendants proceeded to copper
her; and against the plaintiff's instructions they sent
her to New Orleans. An angry correspondence between
the plaintiff and defendants ensued, which was con-
tinued for about fifteen months; and in the course of
which the plaintiff claimed to represent three-fourths of
the vessel-that is to say, his own shares and those of
Messrs. De Vebers. He asserted his right to manage
and control her, and charged the defendants with dis-
obedience to his orders. In a letter under date of 31st
Aug., 1868, addressed to the defendants, he enumerated
a variety of grounds of complaint against them; and
amongst others that they had improperly discharged
Capt. Graham, the master who had taken her to Liver-
pool, and substituted for him a relative of their own-
Captain Thomas Vaughan; that they had, without any
authority, coppered the vessel in Liverpool at a heavy
expense; and that, contrary to his express instructions,
they had sent her to a southern port, viz., New Orleans.
And against all these things, especially the coppering
of the vessel, as well on his own behalf, as for the
Messrs. De Yebers, he protested, as having been wholly
unnecessary and unauthorized. In a subsequent letter,
of date 28th Sept., 1868, he informed the defendants
that the Messrs. De Vebers concurred with him i4 the
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1880 view which he had taken of their conduct in relation

W.ox to the vessel. Again on the 2nd of Nov., 1868, he
H. wrote to them as follows: 'I must reiterate

VAvGHNx.

- what I have already stated-that in coppering her
you did so without the consent of the other owners,
incurred a heavy expense without consulting their
wishes; and also, in sending her to New Orleans, you
acted contrary to the instructions contained in my let-
ter, which, to my mind, expressed very clearly, upon
what voyage I wished the vessel to proceed; and which,
I consider as representing three-fourths of the vessel, I had a
right to direct.' He also told them in that letter that

Messrs. De Vebers concurred with him in thinking the
extra expense, incurred by the dismissal of Captain Gra-

ham, was unauthorized and was improperly incurred.
" The defendants, on the other hand, denied the exist-

ence of any agreement or understanding, whereby the
plaintiff was to have the management and control of the

vessel. They allege, on the contrary, that they were to
manage her in Liverpool; and that it was upon that un-
derstanding only that they became purchasers of a share in
her; and having the management of her in Liverpool,they
say that they acted for the best interest of all concerned
in coppering her and sending her to a southern port.
They assert that they never would have purchased an in-
terest in the vessel at all, but with a view to their having
the management of her in England. Finally, on the 17th
of Nov., 1869, the plaintiff wrote to defendants a letter,
of which the following is an extract:

" ' You are well aware that there are other owners who
are equally dissatisfied with the conduct of the matters
by you, and the loss the barque has sustained by your
assuming the responsibility.' 'You complain both in
your letter to me, as in that to Cudlip 4- Snider, of the
eternal bickerings; and you say it is not your fault. In
reply: 'had I not reason to find fault when my instruc-
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tions were not only disregarded, but what I requested 1880
not to be done was done, and at owners' expense, and WELDOn

the property treated as if neither Mr. De Veber or I had VAUGHAN.

any interest T' 'You were only my agents; and if you -

acted this way I had a right to complain, and you gave
me every occasion.' ' To end the matter; if your brother
wishes to dispose of his quarter, I will purchase it, say
for $4,200 in cash, on proper transfer, after discharge at
Woolwich.'

"The defendants acceptid this offer, and they procured
a transfer to be made by Edwin Vaughan, to the plain-
tiff, of the quarter of the vessel which stood in his name,
upon payment by the plaintiff of the sum of $4,200.

" The learned Chief Justice, on the trial, held that this
letter, coupled with the acceptance of it by the defen-
dants, and the transfer of his share in the vessel by
Edwin Vaughan to the plaintiff, operated as an accord
and satisfaction of the plaintiff's cause of action; and
he thereupon non-suited the plaintiff."

Mr. Thomson, Q. C., and Mr. McLeod appeared for
the appellant and referred to Taylor on evidence (1);
Smith v. Thompson (2); Hussey v. Horne-Payne (3);
Hardman v. Bellhouse (4); Boickow v. Seymour (5), and
Thomas v. Lewis (6).

Mr. Tuck, Q. C., appeared for the respondents and
referred to Taylor on evidence (7); Gifard v. Whittaker
(8); Farness v. Meek (9).

RITCHIE, C.J.: [After reading the statement of facts
hereinbefore given proceeded as follows:]

As the plaintiff was non-suited solely on the ground
that an accord and satisfaction had been established,

(1) 5 Ed. sec. 36. (5) 17 C. B. N. 8. 107.
(2) 8 C. B. 44. (6) 4 zE. D. 18.
(3) 4 App. Cases 311. (7) 5th Ed. sec. 1034.
(4) 9 M. & W. 596. (8) 6 Q. B. 249.

(9) 27 L J. Ex. 34.
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1880 it is not necessary on this point to consider the
W'ow evidence, because in determining this question we must

VAUH assume that the contract as alleged was proved, and
- the learned Chief Justice thought there was in connec-

t tion with the question of accord and satisfaction nothing
to leave to the jury, but rested his ruling entirely on a
letter addressed by Mr. Weldon to the defendants, dated
17th Nov., 1869, containing an offer by plaintiff to pur-
chase back from Edwin Vaug han the share transferred
by him, holding that when that offer was accepted
there was an accord, and when the shares were trans-
ferred to the plaintiff, there was a complete satisfaction
of this matter. When the case was moved before the
full bench, the Chief Justice adhered to the opinion
that the non-suit was right, but, he says, "with some
doubts, I admit."

As the burthen is on the defendant of establishing
an allegation of accord and satisfaction, he is bound to
establish it beyond all reasonable doubt, and if the evi-
dence was verbal, and had to be submitted to a jury, it
would be the duty of the jury to find against the
defendant on an issue of accord and satisfaction, unless
defendant's evidence established it to their satisfaction
beyond a reasonable doubt. So, if he relies on docu-
ments, which the court have to construe, as establishing
his defence of accord and satisfaction, and they are so
ambiguously worded as to be fairly capable of a con-
struction inconsistent with his contention, I think the
court, unless satisfied beyond a reasonable doubt that
what is put forward as an accord and satisfaction
was intended by both parties as such, and that there
was an acceptance in satisfaction as an act of the will
of party receiving, should not, by a doubtful construc-
tion, deprive a plaintiff of an unquestionable legal
right which accord and satisfaction assumes he has.

The only accord that can be set up in this case is
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that Weldon agreed to accept an agreement that Edwin 1880
Vaughan should sell his shares in the vessel at their Wues
full value, in full satisfaction of all damages sustained VGH.

by him by reason of defendants' alleged breach of con-
tract, but I cannot bring my mind to the conclusion
that the letters clearly establish this.

I take it to be clear that there must be a sufficient
satisfaction, and that it must appear to be of some value
or advantage to plaintiff, and I question very much
whether the unexpressed idea of getting rid of a trouble-
some partner (which has been suggested) could be con-
sidered a sufficient and full satisfaction.

I think that the offer was for the purchase of the defend-
ants' shares in the vessel only. That the consideration
paid was for the price and value of the vesstl; that the
matter " to be put an end to " was the matter which
the sale of the vessel would put an end to, viz., bicker-
ings as to her future management. That there was no
satisfaction for the breaches of the contract; that the
burthen of showing a full satisfaction for the breach of
the contract was on the defendants, and that the accept-
ance in satisfaction must be an act of the will of the
party receiving. That the letters show nothing given
in satisfaction for the unliquidated damages accruing
from a breach of defendants' agreement with plaintiff.
Defendants get the value of their shares in the ship and
their connection with her ceases, and in their letter of
Dec. 9th, 1869, accepting the offer, they do not treat or
suggest even that the transaction is in satisfaction of
damages, that they designed it as such, or that they
considered plaintiff in purchasing the vessel received
it as such,-they say

We accept your offer for the fourth we are interested in, being
$4,200i after completion of her voyage to Woolhich. The transfer
and bill of sale will go out by next mail, on receipt of which please
han4 to our agent, Mr. Lockhart, the cash in cash.
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1880 There is not the slightest allusion to any claim of
WaLon Weldon against them, still less to the satisfaction of any

VH. such claim, or that the transfer of the vessel was to be

accepted in satisfaction of anything but in considera-
Rite c.

_ tion of the price paid for the shares sold. In effect, we
are asked to read the words " to end the matter," not
as referring to the " bickerings," but as if they were
equivalent to end the matter of the bickerings, and
in full satisfaction of all claims and demands that I
have against you for all damages, for all breaches of
your agreement with me.

In McDowall v. Boyd (1), an averment that a bill of
exchange was given "for and on account of and in
payment and discharge " of a debt, is held not equi-
valent to an averment that the bill was given in
satisfaction of such debt. In that case Wightnan, J.,
said:

It is contended that the words express not merely a suspension,
but a satisfaction of the debt: that is, that the words " in payment
and discharge " are equivalent to satisfaction. I cannot attribute
this meaning to these words. I always distrust the use of supposed
equivalents, and the effect of the two cases referred to is this: in
Afaillard v. Tle Duke of Argyle (2) " payment " was considered not
equivalent to "satisfaction"; and in Enblin v. Dartnell (3) "dis-
charge " was decided not to mean " satisfaction."

The learned Chief Justice of the court below says:
I will not say that the plaintiffs letter will.not bear the construc-

tion which my learned brother Duff has put upon it, but I think that
is not the natural meaning of the language, nor such a construction
as the defendants would probably put and were justified in putting
on it.

But notwithstanding this, it was not without some
doubts that the learned Chief Justice, as he tells us,
came to the conclusion he did. On the other hand, Mr.
Justice Duf# thinks that although the words " to end

(1) 17 L. J. N. S. Q. B. 295. (2) 1 Dowl. & L 536.
(3) 12 M. & W. 830.
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the matter " may certainly bear the construction which 1880
the learned Chief Justice has put upon them, he thinks WELON
it a somewhat forced and constrained one. 9.

VAUGHAN.

This is not, he says, the imost appropriate language to express the -

satisfaction of a debt or the release of a cause of action. RitchieC.

And in a very able judgment, I think he very forcibly
shows that the more consistent and reasonable construc-
tion, is to apply the expression " to end the matter " to
the bickerings referred to, giving those words " to end
the matter " their exact literal meaning rather than cou-
struing them as figurative, and as equivalent to the
terms " satisfying and discharging." The very able
and exhaustive manner in which Judge Duff has
treated this question leaves nothing more to be said.

This was the only point discussed in the judgments
delivered in the court below, but as one of the points
taken on the motion for a non-suit was that, there
was "no contract with the plaintiff alone, but with
the owners of the ship," and though this is not put
forward in the respondents' factum, and, in fact, was
not argued before us, still, as I understand one of my
brother judges thinks that if the accord and satisfac-
tion was not an answer still plaintiff could not recover
in this action in his own name against the defendants,
I do not think it right to discuss the question as to
whether plaintiff or defendants supported their respec-
tive contentions as to the agreement alleged, in the
declaration, nor as to whether plaintiff could, or could
not, recover damages for all the matters he alleges he is
entitled to. These questions must be tried out before a
jury, if the appeal is allowed, but I feel it right to say
a few words as to plaintiff's right to bring the action,
supposing the allegations in the declaration shall be
sustained on another trial.

If this vessel was by the owners placed in the
possession and under the sole control of plaintiff,
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1880 one of the part owners and the largest part owner,
wELDON for the purpose of running and managing the

V . vessel and all business connected with her, as
VAUGHAN.

- he, in his judgment and discretion, should con-
Ritchie,CJ. sider best for the interests of all concerned, which I

understand from the case was the position of matters
when plaintiff sold by bill of sale to Edwin Vaughan,
not a member of Vaughan Bros., a small interest in the
vessel, fl shares, and which arrangement appears to
have been communicated to James Vaughan, a member
of the firm of Vaughan Bros., who negotiated the pur-
chase and directed the transfer to be made to Edwin
Vaughan, and was acquiesced in by the new part
owner as well as by Vaughan Bros., as plaintiff alleges,
the plaintiff, having the vessel in his possession and
under his sole control, and the sole right, by himself and
those it should be necessary for him to employ, at home
or abroad, to manage and control the movements of the
said vessel, and to do and transact all things necessary
to the preservation and employment of the vessel, and he
did enter into a contract with the plaintiffs such as is set
out in the declaration in this case, whereby the vessel
was by plaintiff consigned to them and placed under
their control, not as part owners if they were interested
in her, but as his (plaintiff's) agents and brokers for com-
mission and reward to be paid them by plaintiff, as
alleged, and if they broke the agreement, and in defiance
of its terms acted in direct opposition thereto, and to
the directions of plaintiff, I can see no reason why the
plaintiff, the only party to that express agreement on
the one side, should not bring an action at law in his
own name for such a breach by the defendants; the
parties on the other side, to the agreement, in like
manner, as defendants, might sue Weldon for their com-
mission and reward on their fulfilling their part of the

48



VOL. V.] SUPREME COURT OF CANADA.

agreement and so earning such commission and 1880
reward (1). wELDON

Nor can I understand how they can justify such a I-
VUAN.

breach as is alleged by any authority they may claim to -
have as claiming to be interested in the vessel, or which Ritchie,C.Ja

they may have received from Edwin Vaughan, a regis-
tered part-owner, holding a minority of shares in the
vessel; having accepted the consignment of the
vessel from plaintiff and agreed to act as his agent
and broker, they were bound to obey his instructions
and deal with the property he had so placed in their
hands as his agent and broker, and as he directed them,
or have given up the agency and restored the vessel to
the possession and control of the plaintiff.

The only privity of contract that existed, as put for-
ward by plaintiff, was with him and the defendants,
and the contract was a contract of agency apart from
any question of ownership. Mr. McLachlan, on the Law
of Merchant Shipping (2), thus speaks of the position
of the agent of a ship's husband and his non-account-
ability to the owners

The owners cannot reach the earnings of the ship if in the hands
of the banker or other agent of the ship's husband, although a sepa-
rate account of them is headed with the name of the ship; there be-
ing no privity of contract with the owners, and the banker being ac-
countable only to his customer, or the customer's assiguee, if bank-
rupt, or his executors, if dead.

And the case of Sims v. Brittain (3), fully sustains
this doctrine; the marginal note of that case is this :

A. B. and others were owners of a ship in the service of the East
India Company. B. was managing owner, and employed C. as his
agent for general purposes, and amongst others to receive and pay
monies on account of the ship ; and C. kept an account in his books
with B., as such managing owner. To obtain payment of a sum of
money due from the East India Company on account of the ship, it
was necessary that the receipt should be signed by one or more of

(1) See Orawthorn v. Trickett, (2) P. 176.
15 C. B. N. S. 754, (3) 4 B. & Ad, 375.
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1880 the owners, besides the managing owner, and upon a receipt signed

@ by B. and one of the other owners, C. received on account of the
V.* ship Z2,000 from the East ladia Company, and placed it to B's

VAUGHAN. credit in his books, as managing owner. The partowners having
i Jbrought an action for money had and received, to recover the

balance of that account: Hld, that C. had received the money as
agent of B., and was accountable to him for it; that there was no
privity between the other part-owners and C., and consequently that
the action was not maintainable.

FoURNIEB, J., concurred.

HENRY, J. :-
There are but two leading questions to be disposed of in

this case: 1st. Whether the letter of the appellant to the
respondent of the 19th November, 1869, and the accept-
ance of the offer contained in it, amounted to accord and
satisfaction for the damages claimed in the declaration;
and 2nd. Whether the appellant, being a part owner and
agent of the other owners at the time of the alleged
agreement for the consignment of the ship to the re-
spondent's firm, can maintain the suit. It does not
clearly appear that the latter. objection was taken on
the trial, but the consideration of it formed no part of
the reason given by the learned Chief Justice, before
whom the case was tried, for the non-suit he ordered.
His decision was solely on the ground that the letter in
question was, when its terms were accepted, evidence
of accord and satisfaction. After full consideration of
it and the whole of the previous circumstances, and
the correspondence between the parties,. I am of opinion
that the decision was wrong.

To say the least, the expression referred to, " to end
the matter," was of very doubtful meaning. It is, and
must be, admitted that the words may be read in at
least two ways. They may have been meant to be
applied to putting an end to the " bickerings " com-
plained of by the respondents' firm, and to prevent dis-
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agreements likely to arise from the relative positions 1880
the parties occupied in regard to the management and WELDON

employment of the ship, each differing from the other VA GB.

as to the control of her, both in England and in St. H
John. The appellant may be assumed to have felt that .
the only practical way to prevent the recurrence of
such disagreements was by acquiring his former posi-
tion; to do which, it would be necessary to purchase
back the share of the ship he had sold and transferred
to the brother of the respondents. As early as August,
1868, and before any claim for damage had arisen, the
appellant wrote to the respondents' company that " being
desirous of avoiding difficulties in the management of
the ship," he and Mr. De Veber, the other owner, would
sell out to respondents' company their shares on the
same terms the appellant had sold the quarter, and for
the same reason repeats the offer in a subsequent letter
in November of the same year. When, then, the offer
was not accepted, he, it may, I think, fairly be assumed,
for the same and no other reason, offered to purchase
at a higher rate. In his letter of the 19th Nov., 1869,
after referring to letters of the respondents' firm to
himself and Cudlip complaining " of the eternal bicker-
ings, &c.," of the appellant, he at first justifies himself
against the charge, and winds up thus:

You were only my agents, and if you acted in this way I had a right
to complain and you gave every occasion. To end the matter, if
your brother wishes to dispose of his quarter I will purchase it for say
four thousand two hundred dollars in cash on proper transfer, after
discharge at Woolwich.

From this it is contended the words in question con-
tain an offer to receive, in accord satisfaction of his
present claim, the re-transfer of the ship on the terms
stated. Not only so, but that that is the only construction
to be put upon them, because, to sustain the non-suit,
that position is necessary. If such were, at the time,
in the mind of the appellant, he, I think, failed to say
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1880 so, or at all events to use language necessarily convey-
W&nON ing that idea. It must not be forgotten that up to the

VA. date of that letter not a word had passed between the
J.~y parties as to any claim for damages on the part of the

- appellant, except for the costs caused by the alleged
improper dismissal of the master. No reference is made
to the subject in the letter itself. There is no evidence
even that, at that time, the appellant had determined to
make any such claim for damages, except as I before
stated. No disagreement in reference thereto then
existed, and if not, how can the respondents now contend
that they so understood the words ? How could the res-
pondents' firm think, when getting their brother to re-
sell the vessel-and for her full value too-to the appel-
lant, they were doing so in accord and satisfaction of a
demand and claim .that had never been made against
them? If the appellant paid, as the evidence shows,
the full value for the quarter he repurchased, what
consideration had he for the accord and satisfaction of
his claim, amounting to as much at least as the value
of the shares he got back, and if he got nothing but
considered his claim well founded, how can it be pre-
sumed or concluded he intended it to be included in
his offer? His offer may fairly be said to have been
made "to end the matter" in respect of the bickerings
he referred to, and nothing more, and I cannot see how
the respondents' firm could have understood it as refer-
ring to or including anything further. It is shown
that when that letter was written, the appellant and
the respondent had never had any settlement of
accounts in respect of the ship. The appellant wanted
further statements and more information, and some
charges in the accounts of the respondents' firm he
disputed, and at that time the latter claimed a large
balance from him. The respondents' firm took legal
proceedings to recover that balance. If, then, the words

50



VOL. V.] SUPREME COURT OF CANADA.

in question be construed to cover the appellant's claim, 1880
why not the counter one? If the expression really meant w'ON
" to end the matter " as between them-that is, the deal. V*
ing with the ship-why should it not include the claim on -

one side as well as the other ? It must be construed as e
a final and full settlement of all their dealings, or it
must have a restricted construction. Did the respon-
dents' firm accept it as a final settlement ? The evi-
dence shows they did not. I am inclined to conclude
there is but one reasonable construction to be put on
the offer of the appellant, and that is the very opposite
of that put upon it by the majority of the court below.
The issue is raised by the respondent; his defence de-
pends on proving it. If his evidence is unsatisfactory
the result must be against him. The defence here rests,
at the best, upon an ambiguous expression. It is the
duty of the respondents, by evidence, to explain that
ambiguity before it is sufficient evidence of their plea or
defence. They have not done so, and the reasonable con-
clusions in my mind are against the construction they
contend for. It is quite true that every one's language
is to be construed against him, but there are limits to
that rule, and it can never be applied to force one into
a position which the context and surrounding circum-
stances do not warrant.

Whether the conclusion I have reached be the cor-
rect one or not, I fail to see how the non-suit can be
sustained. The judge, on a trial, would no doubt have
the right to decide upon the legal questions arising,
but I can find no authority to warrant a judgment of
non-suit in this case. The construction of the letter
was, according to all governing authorities, for the jury
and not for the judge. If the letter furnished explicit
evidence to sustain the defence, the case would be es-
sentially different. Here the meaning is to be gathered
from the general terms of the letter, and the whole of
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1880 the surrounding circumstances. If a judge had also to
w oN assume the functions of a jury, his decision would be a

V . verdict founded on facts as well as law; but when a
VAUGHAN.

-y jury is sworn it is solely their province to resolve as to
- doubtful evidence and decide upon doubtful circum-

stances; and a judge has no power or right to usurp
their peculiar functions. The authorities are, I think,
too clear and decided upon the point to leav e any doubt
about it.

The second question is as to the right of the appel-
lant to bring the present suit, he being a part owner
and ship's husband, and the agent of the other owners.
This position was shown by evidence for the appellant
on the trial, which, if affected by negative proof, should
have been submitted to the jury.

Story in his work on agency (1) says:-
It may be laid down as a general rule that whenever an agent,

although known to be such, has a special property in the subject
matter of the contract and not a bare custody thereof, or when he
has acquired an interest in it, or has a lien upon it, he may, in all
such cases, sue upon the contract.

The authorities he cites, and others, fully sustain the
position (2). The agreement set up is an oral one,
and for a breach of it an action lies as well in the name
of the agent having an interest as part owner, as in the
name of the owners. In relation to the rights of agents
against third persons, Story, after giving two positions
in which agents may sue on contracts made with them,
says (3):-

Thirdly, where by the usage of trade or the general course of busi-
ness, the agent is authorized to act as the owner or as a principal
contracting party, although his character of agent is known. Fourthly,
when the agent has made a contract in the subject matter of which
he has a special interest or property, whether he professed at the

(1) Sec. 397. - Cawthron v. Trickett, 15 C. B
(2) See amongst the later ones N. S. 754.

(3) Sec. 393.
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time to be acting for himself or not. In all these cases the agent 1880
acquires personal rights, and may maintain an action upon the contract
in his own name without any distinction whether his principal is or W.
is not entitled also to similar rights and remedies on the same con- VAuGni.

tract. Hey, J.
I think the appeal should be allowed, the judgment -

below reversed, the non-suit set aside, and a new trial
granted with costs.

TASCHEREAU, J.:-
I am of opinion this appeal should be dismissed. That

the construction of the letters between the parties belong-
ed to the court alone admits of no doubt. That the Chief
Justice, at the trial, and the court, in giving judgment
upon the appellant's motion to set aside the non-suit
granted by the Chief Justice, have properly construed
these letters, seems to me also clear. The appellant, in
the face of his letter of the 17th November, 1869, and
the respondent's answer thereto of the 9th December,
1869, cannot now be allowed to say that he did not
accept Edwin Vaughan's share in the vessel in accord
and satisfaction. He proposed to " end the matter " by
the purchase of this share. Now, the matter to be ended
consisted in the various causes of complaint set forth in
the appellant's letter of the 17th November; and the
respondents could reasonably expect, when accepting
the appellant's offer, that all matters in dispute between
them were settled.

GWYNNE, J. :-

It is an invariable rule of law that the construction
of all written documents is for the court and not for
the jury, unless there are any mercantile terms intro-
duced having a meaning different from what they
ordinarily bear (1); or, unless it be shewn by extrinsic
evidence that the terms are so ambiguous as to require

(1) Furness v. Meek, 27 L. J. Ex. 34,
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1880 explanation, in which case, parol evidence being
Wawon admissible to explain the ambiguity and to shew what

A. was really meant, the whole becomes open for the jury.
- In Hussey v. Horne-Payne (1), it was held that
- no contract ought to be held established by letters

which would otherwise be sufficient for the purpose,
if it is clear upon the facts that there were other
conditions of the intended contract, beyond and beside
those expressed in the letters, which were still in a
state of negotiation only, and without the settlement
of which the parties had no intention of concluding
any agreement; but if the question is, whether or not
certain documents produced in evidence contain any,
and, if any, what contract; and it is admitted that
the documents contain all the terms of such contract, if
there be any, and there are no mercantile terms intro-
duced, and there is no extrinsic evidence bearing on
the question, beyond and beside what is contained in
the written documents, it is not competent for a judge
to ask the assistance of a jury in construing the
documents (2). Here there was no extrinsic evidence
given or offered to shew that any expression in
the written documents was used in a particular
sense different from what would be its natural
meaning-nothing controlling the meaning of the
words used-there was no suggestion that the letters
did not contain the whole contract, if any there
was contained in them. The question was one of con-
Etruction wholly, namely, did, or not, the letters contain,
as the defendants insisted that they did, an agreement
for the accord and satisfaction of all claim of the plain-
tiff in respect of the matters which formed the subject
of the action; and that was, in my .judgment, a ques-
tion wholly for the court and not for the jury to deter-

(1) 4 App. Cases 311. (2) Bolckow v. Seymour, 17 C. B,
N. S. 11.
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mine; and as to the construction put upon the letters 1880
by the court below, I am not prepared to pronounce it W on
to be erroneous. It was contended that it is erroneous, v,
upon the ground that, as the claim sued for is one in -

which other co-owners of a ship were interested as well Gye, J.
as the plaintiff, it could not reasonably be supposed that
the plaintiff was effecting to bind the interests of such
other co-owners in the arrangement he was making
with the defendants; but assuming this to be so, there
could be no doubt that he could bind his own interests,
and that is all the defendants insist upon, in so far as
regards their contention upon this point. The fact,
however, which is involved in this argument, a fact
which does not admit of dispute, namely, that the
cause of action, in respect of which recovery is sought
in this suit, is one in which all co-owners are alike
interested, is, to my mind conclusive that this action
cannot be maintained, and that the non-suit is support-
able upon the other grounds taken at the trial, although
the court below has proceeded upon the ground ,of
accord and satisfaction only.

These objections were-that there was no evidence
of the contract alleged in the declaration; that the only
agreement between plaintiff and the defendants was in
writing, and it contained no such terms as those de-
clared upon; that the contract, if any, was not with
the plaintiff alone, but with the owners of the ship,
and that plaintiff could not sue in his own name only ;
that the plaintiff proved no damage; that there was no
evidence of payment by the plaintiff of any money, as
alleged in the declaration, as a consequence of the al-
leged breach of contract therein stated ; and as to cop-
pering the vessel that there was no evidence of that hav-
ing been done, as alleged, after the plaintiff had given
his directions that it should not be done. The evidence
was that it was done before these directions were'giveil.
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1880 Now, the declaration is, that whereas the defendants
wELDON were merchants doing business in Liverpool, England,

V N. under the name and style of Vaughan Brothers 4- Co.;
and whereas, to-wit, on the 1st day of June, 1868, the

Gwynne, J. plaintiff was interested in and part-owner of a certain

barque or vessel called the " Ansel," then lying in the
port of St. John, and about to sail for Liverpool, and
had the entire charge and control thereof as ship's hus-
band, and also had the sole management of the business
of the said barque or vessel, and direction of the voyages
thereof, and thereupon, in consideration that the plaintiff
would consign the said barque or vessel to the said de-
fendants on her arrival in Liverpool, and would retain
and employ the defendants to act as his agents and
brokers in England, for certain reward and commission
to be paid to the defendants by the plaintif, they the
defendants then and there undertook, and faithfully
promised the plaintiff, that while they the defendants
were such agents and brokers they would obey and
follow the directions and orders of the plaintiff in
regard to the said barque or vessel, and also as to what
voyage or voyages she might go, and that they would
not charter or send the said barque or vessel for or on
any voyage or voyages, except as thereto directed and
ordered by the said plaintiff, and with his consent and
approbation; and the plaintiff averred that, confiding in
said promise of the defendants, he did afterwards con-
sign the said vessel to the defendants on her arrival
at Liverpool, and did retain and employ the
defendants as his agents and brokers in regard
to the said vessel, and the business connected
therewith, for certain reward and commission to be
paid to the defendants by the plaintiff; and the plain-
tiff further saith that on the arrival of the said vessel at
Liverpool, to wit, &c., the plaintiff did direct and order

the defendants not to copper or sheath the said vessel,
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but as soon as she discharged her inward cargo to 1880
charter the said vessel at the best terms for a voyage WHwmoN
to any port or ports on the Continent of America, VAUG o.
north of Baltimore and not south of the said port of Gwynne, J.
Baltimore. Yet the defendants, not regarding the said -

promise and undertaking, and against the directions
and orders of the plaintiff, and without his consent and
approbation, did copper and sheath the said barque or
vessel, and thereby and therefor expended a large sum
of money to wit, the sum of $5,000 which the
plaintiff was obliged and forced to pay; and further,
against the directions and orders of the plaintiff,
and without his consent and approbation, chart-
ered and sent the said vessel on a voyage to New
Orleans, a port on the Continent of America, -not north
of Baltimore, but a great distance south of that port,
and that in the course of the said voyage, and in con-
sequence thereof, the said plaintiff not only had to
pay and expend a large sum of money, to wit, the sum
of $5,000, in and about the said vessel, and the disburs-
ments thereof, which otherwise he would not have
done, but also thereby sustained great loss and damage,
and was deprived of great gains and profits amounting
to a large sum of money, to wit: the sum of $10,000,
which he otherwise would have made, to the plaintiff's
damage of $20,000, and therefore he brings his suit.

It will be observed that the cause of action here stated
is rested upon a special agreement alleged to have been
made with the plaintiff, a co-owner and ship's husband
of the vessel, whereby, in consideration merely of the
defendants being appointed agents and brokers in
England of the plaintiff, as such ship's husband, and in
consideration of certain commission and reward to be
paid by the plaintiff to them as such his agents and
brokers, they (not being otherwise interested in the
vessel than as such agents and brokers of the plaintiff)
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1880 promised as alleged, and that the damage occasioned
WELDoN by the breach of the defendants alleged promise is

V. damage alleged to have been sustained by the plaintiff

r -in his character of co-owner of the vessel, and not as
e ship's husband. This is the gist and substance of the

declaration and of the plaintiff's claim as therein stated.
To this claim the defendants' defence is, that no such

contract or promise as is alleged in the declaration was
ever entered into or made by the defendants, and that
they did the acts which are complained of in right of
their being co-owners also of the vessel with the plain-
tiff, and under the authority also of Edwin Vaug han,
who, as their nominee, appeared upon the registry as
owner of sixteen shares owned by them in the vessel,
and in virtue also of their having been, as they claim to
have been, ship's husband in England of the vessel.
Upon the discussion,however,of this question of non-suit
we must proceed upon the plaintiff's evidence of the
transaction out of which the alleged promise stated
in the declaration arose, and the question will simply
be: does that evidence, taken in connection with other
undisputed evidence which was given by the defend-
ants, support or displace the cause of action set out in
the declaration ?

The plaintiff's evidence is that on the 1st of June,
1868, he owned 48 shares of the vessel, one Richard S.
De Veber owning eight shares, and one T. S. Boies De-
Veber owning the other eight shares; that on that day
the defendant James Vaughan came to his office and
talked about purchasing an interest in the vessel, and
about the advisability of having a person in Liverpool
to look after her. That he told Vaughan that he, plain-
tiff, was ship's husband, and that if -he, Vaughan, would
take one-fourth he could be plaintiff's agent of the vessel
in England. That James Vaughan said he would purchase
the one-fourth share, -and would let the plaintiff know
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into whose name the transfer should be made, and he 1880
afterwards told plaintiff that it should be in the name WELDON

of Edwin Vaughan. That he, plaintiff, drew up a V .
memorandum of the agreement, which was signed by0 Gwynne, J.
himself and James Vaughan, and which he produced;
and is as follows:-

Bought of Charles W. Weldon sixteen sixty-fourth shares of the
ship Ansel, 818 tons register, for the sum of $4,000 currency, payable
on the proper transfer being duly executed, and the vessel to be
taken on discharge of her present cargo in St. John, in as good order
as she left Philadelphia.

St. John, June 1, 1868.
I accept the above terms.

(Signed,) CHARLES W. WELDON.
JAMES VAUGHAN.

The plaintiff also produced a transcript from the
registry, by which it appeared that on the 26th June,
1868, there was registered a bill of sale, dated the 4th
June, 1868, whereby the plaintiff assigned and trans-
ferred to Edwin Vaughan sixteen shares in the vessel.
The plaintiff further says that the vessel was to be sent
to Vaughan Brothers and not to James Vaughan, to which
James Vaughan assented. There was no evidence
whatever to the effect that Vaughan had agreed, or that
it was proposed to him, as part of the terms of purchase
of the sixteen shares, that such purchase should be in
any respect qualified, or that the transfer of those shares
should not carry with it all the rights and incidents of
ownership without any qualification, nor was any
evidence given to the effect that, nor was it suggested
that, James Vaughan had in terms expressly made any
such undertaking and promise as in the declaration
alleged. Such promise, therefore, can be established
only as arising by implication from the circumstances
attending the consignment of the vessel to the defen-
dants and the information given by plaintiff to James
Vaughan that the plaintiff was ship's husband when
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1880 on the 1st June, 1868, Vaughan was negotiating with
wELON him for the purchase of an interest in the vessel.

VAUGHAN. Now, in so far as this case is concerned, the transfer
-- of the sixteen shares to Edwin Vanghan, by the direc-
- J tion of James Vaughan, in pursuance of the agreement

for the purchase of those sixteen shares by James
Vaughan upon behalf of Vaughan Brothers 4- Co.,
must be regarded as a purchase of those shares by
Vaughan Brothers, who are, as between them and the
plaintiff, to be treated as the owners thereof. That this
was the view of the transaction taken by the plaintiff
himself at the time of the purchase appears from certain
letters from the plaintiff to the defendants, which were
produced in evidence, dated respectively the 29th June,
and the 13th and 25th July, and 2nd Nov., 1868, and
the 20th Jan., 1869. In that of the 29th June, after
mentioning the despatch of the vessel to them, he
says:

I have made up her accounts to the 10th instant, when she had
finished discharging her inward cargo, including seamens' wages, of
which I have made a statement, so that all her expenses up to that
date will be charged three-fourths to me and the balance to Messrs.
De Veber; and in paying the men in Liverpool, on her arrival, the
amount will be distributed in that way. The mortgage I had given
when I purchased Glasgow and Black out I could not get discharged
until Wednesday last, when the transfer to Mr. Edwin Vaughan was
completed and the money paid over. I hope you will have secured
an outward freight for her before her arrival either for this port or
Boston, as I think for the present she should not go south of the
latter port, and I trust you may be able to secure a freight of railway
iron for this place. I send you the account of her cargo, and hoping
that you will befully satisfied with the ship.

I am, yours truly,
CHARLES W. WELDON.

In the letter of the 13th July he says:

Ihad the pleasure, on the 29thult., of informing you of the "C Ansel"
having left, and as we heard of her two days after she left, clear or
the Bay, I trust she will be in Liverpool before this letter reaches

g0o
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you. I now enclose you an account of her disbursements for loading 1880
here, including repairs; also a memorandum of moneys received by
Capt. Graham. You will see in the disbursements I only charge E.
him with the balancq after settling up his wages to the 10th June, VAUGHAN.

the day the vessel began her outward voyage and discharged her -
cargo inwards. In paying off the men, in the like manner, the wages Gwynne, J.
up to that date will be charged by you, three-fourths to me, and one
quarter to Alesers. De Veber, and after that one-half to me and one-
quarter to Messrs. De Veber, and same to yourself.

In the letter of the 25th July he says:
I am in receipt of yours of last mail and note its contents. I sent

you by last mail an account of disbursements outward, as I thought
you would not care for the inward account, you not being liable for
it. I, however, now enclose it as you wish it.

In the letter of the 2nd Nov., he says:
While I am ready to admit that you were fully satisfied you were

acting best for the owners, and the expenses certainly do not appear
large, yet I must reiterate what I have already stated, that in coppering
her you did it without the consent of the OTHER owners, and incurred
a heavy expense without consulting THEIR wishes; and also in send-
ing her to New Orleans you acted contrary to the instructions con-
tained in my letters, which, to my mind, expressed very clearly upon
what voyage I wished the "Ansel" to proceed, and which I consider,
as representing three-fourths of the vessel, I had a right to direct.

It may be observed in passing that the plaintiffs
right of controlling the defendants as owners of one-
fourth only of the vessel is claimed only in right of the
plaintiff representing the other three-fourths. Again,
in the same letter he says:

As we certainly differ very much in our views in reference to the
barque and her employment, a matter always to be avoided between
part owners, and as you seem perfectly satisfied as to her success,

and he repeats an offer previously made that the de-
fendants should purchase the three-fourth parts repre-
sented by plaintiff, and he concludes:

Trusting we shall soon hear of her safe arrival at New Orleans, I am,
yours truly

And in his letter of the 20th Jan., 1869, he says;
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1880 I enclose my account against the ship to the beginning of the year.
Trusting she will have a speedy voyage, I am yours, &c.

V* In this account is a charge of " allowance for half
VAUGHAN.

year, acting as ship's husband, $50.00," and the total
Gwynne, J.amount of plaintiffs charge against the ship for the

half year ending 1st Jan., 1869, amounting to $158.68
is distributed by him as follows:

Charles W. Weldon $79.34 = ) or ##
L. H. DeVeber 4 Sons 39.67 = "

Vaughan Brothers 4- Co. 39.67 = "

It appears, then, from the plaintiffs own evidence,
that the consideration of the vessel being consigned to
Vaughan Brothers was not that laid in the declaration,
but that the vessel was consigned to them in consider-
ation of their having become co-owners of the vessel
by the purchase from the plaintiff of sixteen shares there-
in, the agreement for which purchase was produced
and contained no terms qualifying the rights incident
to co-ownership in a vessel, nor was there any evidence
that the defendants, or James Vaughan on their behalf,
had ever consented that the purchase should be quali-
fied or restricted as to the exercise of any of the rights
and priviliges by law incident to co-ownership and
vested in a co-owner.

The defendants then, being regarded as the unquali-
fled purchasers of sixteen shares sold to them by the
plaintiff, the promise laid in the declaration could not
be established without an express agreement made by
the defendants in restraint of their claim to exercise
the rights and privileges incident to co-ownership, and
as no evidence of any such agreement was offered,
it follows that the evidence wholly failed to support the
cause of action stated in the declaration, and it is un-
necessary to enquire to what extent such a promise, if
made and proved, would be binding upon a co-owner.

It was proved by the evidence of James and Edwin
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Vaughan, which evidence was not contradicted, that 1880
the.vessel was coppered and sheathed, and despatched '^"ox
to New Orleans, by the authority of the defendants as *.
beneficial owners, and of Edwin Vaughan as registered V

owner of the sixteen shares purchased by the defend- Owynne, J.

ants from the plaintiff, and the plaintiff in his letter of
the 2nd Nov., 1868, admits this, and that in doing so
the defendants were satisfied they were acting best for
all the owners, and however much the plaintiff may
have been originally opposed to the voyage to New
Orleans, there are passages in his letters of the 22nd
Sept. and Nov. 2nd, 1868, and the 20th Jan., 1869, which
seem to show that, however strong that objection may
have originally been, he adopted the adventure, and
was willing to. share in the profits resulting from its
proving successful, as the defendants represented they
anticipated it would prove. But I do not dwell upon
this seeming acquiescence, as the question under discus-
sion is, does this action lie, acquiescence or no acqui-
escence?

The plaintiff's letters, however, and his evidence
clearly show that the def ndants, through Edwin
Vaughan as registered owner, were the real beneficial
owners of the one-fourth part of the vessel. Now, as
to the coppering the vessel, the expense of which forms
one item in the plaintiff's claim, the averment in the
declaration is, that the defendants " thereby and there-
for expended a large sum of money." By the light of
the undisputed evidence, we see that this expenditure
was incurred by the defendants in virtue of their au-
thority as co-owners of the vessel, backed by the
authority (if that were necessary) of Edwin Vaughan
as registered owner. The expenditure was, however,
that of the defendants. It is not pretended that the
plaintiff had ever any demand made upon him for that
expenditure, or any part thereof, by the persons who did
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1880 the work; the expense, therefore, alleged to have been
WELDON incurred by the defendants in coppering the vessel, is

. either unpaid to them, and still remains part of theVAUGRAN.
- account to betaken between the co-owners, to be adjusted

Gwynne, J upon the taking of such accounts, or the plaintiff has
already paid his proportion to the defendants and is
now suing to recover it back.

The allegation in the declaration is that he has been
obliged and forced to pay the monies expended by the
defendants in coppering the vessel. It is part of the
plaintiff's case, that the defendants incurredthat expendi-
ture without any authority whatever or consent of the
plaintiff. Now as ship's husband, it is plain that he could
not be obliged and forced to pay to any one, much less
to the defendants, a sum of money expended upon the
vessel by the defendants as co-owners without the
authority of and against the will of the ship's husband,
and the plaintiff, as a co-otowner, could not be obliged and

forced to pay, or to contribute to the payment of, expen-
diture authorized by another co-owner in coppering the
vessel which is the subject of co-ownership,unless he was
legally liable so to pay or contribute; if therefore he was,
as is alleged in the declaration, obliged and forced to
pay the expenses incurred by them in coppering the
vessel, no action at plaintiff's suit will lie to recover
back from the defendants that which he was legally
obliged and forced to pay to them. As to the copper-
ing, therefore, the plaintiff is by the evidence placed in
this predicament: that he either has as yet paid nothing,
and the subject is still matter of account yet to be taken
between himself and his co-owners, or, if he has paid
anything, he must be taken, upon the allegation in the
declaration, to have been legally liable to pay the defen-
dants whatever he did pay them, and so cannot recover
back money so paid. The evidence, however, fails to
ohew any payment whatever made by the plaintiff of
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the expense of coppering, and upon the taking of the 1880
accounts, if any there be still to be taken, between the WEWON

co-owners, in respect of the defendant's dealings with VAan.

the vessel, the plaintiff must assert, if he can, his claim -

of exemption from liability to contribute to the expendi- Gwynne, J.
ture attending the coppering and sheathing of the
vessel.

Then, as to the loss of profits and alleged expenditure
upon the voyage to New Orleans. As to the alleged
expenditure, the same observations will apply; and as
to the loss of profits, it is clear, upon the authority of
Holderness v. Schackles (1), and Green v. Briggs (2),
that, although part owners are but tenants-in-common
of a ship, yet they are jointly interested in her use and
employment, and the law as to the earnings of a
ship, whether as freight, cargo or otherwise, follows
the general law of partnership. The question as to
the plaintiff's rights in respect of the profit or loss upon
the voyage, being one relating to a partnership matter
in which all the co-owners are interested as partners,
must be alone discussed in a proper suit instituted for
adjusting the rights and interests of all parties inter-
ested. It is difficult to understand how the plaintiff
can claim any damages for the loss of this adventure,
without an account being taken of the profits of the
adventure, which account can only be taken between
the partners; and neither for this cause of action, any
more than for the coppering of the vessel, can the plain-
tiff as ship's husband maintain this action.

For the above reasons, I am of opinion that this
action clearly is not maintainable, and that the non-suit
must be upheld, and the appeal dismissed with costs.

Appeal allowed with costs.
Solicitor for appellant: E. McLeod.
Solicitor for respondents: W. H. Tuck.

(1) 8 B. & C. 612. (2) 6 Hare 395.
8

65



8 SUPREKE COURT OF CANADA. [VOL. V.

1880 JOHN MOWAT..................................APPELLANT;

*May 4, 5. A
*June 10.

- WILLIAM McFEE...... ......... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

The Fisheries Act, 31 Vic., c. 60-Jurisdiction of Dominion Parlia-
ment over Bay of Chalers-14 and 15 Vic., c. 63 (Imp.)-
Justification, plea of-Fishery Officer, right of, to seize " on
view."

Under the Imperial Statute, 14 and 15 Vic., c. 63, regulating the
boundary line between Old Canada and New-Brunswick, the
whole of the Bay of Chaleurs is within the present boundaries
of the Provinces of Quebec and New-Brunswick, and within the
Dominion of Canada and the operation of The Fisheries Act, 31
Vict., c. 60. Therefore the act of drifting for salmon in the Bay
of Ohaleurs, although that drifting may have been more than
three miles from either shore of New-Brunswick or of Quebec
abutting on the Bay, is a drifting in Canadian waters and within
the prohibition of the last mentioned Act and of the regulations
made in virtue thereof.

2. The term " on view " in sub-sec. 4 of sec. 16 of The Fisheries
Act (1) is not to be limited to seeing the net in the water while
in the very act of drifting. If the party acting "on view" sees
what, if testified to by him, would be sufficient to convict of the
offence charged, that is sufficient for the purposes of the Act.

(1) " All materials, implements fiscated on view by any fishery
or appliances used, and all officer, or taken and removed
fish had in contravention by any person for delivery to
to this Act or any regulation any magistrate, and the pro-
or regulations under it, shall ceeds of disposal thereof may
be confiscated to Her Majesty, be applied towards defraying
and may be seized and con- expenses under this Act."

*Present-Ritchie, C. J., and Fournier, Henry, Taschereau, and
Gwynne, JJ.
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APPEAL from a judgment of the Supreme Court of 1880
New Brunswick (1), discharging a rule nisi to set aside MownT

the verdict and to enter a verdict for the defendant Menus.
(appellant), and for a new trial.

This was an action of trespass for seizing and carry-
ing away plaintiff's (respondent's) boat and nets.

The facts and pleadings sufficiently appear in the
judgment of the Court hereinafter given.

Mr. Lash, Q. C., for appellant:
The first and most important question which arises

in this case is, whether or not the Bay of Chaleurs is a
part of the territory or territorial waters of Canada, and
thereby comes within the operation and prohibition of
The Fisheries Act. I claim the whole Bay is subject to
the legislative authority of the Parliament of Canada.

The Bay of Chaleurs is wholly within the jaws of the
land, and is a long bay or gulf, running up between the
provinces of Quebec and New Brunswick, and emptying
into the Gulf of St.Lawrence, which Gulf is the boundary,
on the north, of both provinces. The Court will take
judicial notice of the configuration and dimensions of
the Bay. The Bay of Chaleurs then, by the law of nations,
is not a part of the high seas, but a part of the territory
or territorial waters of Canada, and subject to the laws
enacted by the Canadian Parliament. Direct United
States Cable Co. v. Anglo American Telegraph Co. (2);
The Queen v. Keyn (3).

Moreover, by an Act of the Imperial Parliament, 14
and 15 Vic., c. 63, entitled " An Act for the settlement of
the Boundaries between the Provinces of Canada and New
Brunswick," Parliament, confirming the award of the
Right Honorable Stephen Lushington, and Travers Twiss,
Doctor of Laws, defined the boundaries between Canada

(1) 3 Pug. & Bur. 252. (2) 2 App. Cases, 394-422.
(3) 2 Ex. D. 63-289.
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1880 and New Brunswick (in that respect as follows: "thence
MowAT " down the centre of the stream of the Restigouche to

V. " its mouth in the Bay of Chateurs, and thence through
- "the middle of that Bay to the Gulf of Saint Lawrence,

!' etc."

Then, if by the British North America Act, the whole
of the Bay of Chaleurs became part of the territory of
'the Dominion, The Fisheries Act must be held to apply
to this particular bay.

The next point is whether the defendant had a right
to take the boat and nets for delivery to a magistrate.
I claim that the effect of the statute is to confiscate to
Her Majesty, immediately at the time of the committing
of the illegal act, the materials illegally in use. See
The " Annandale " (1).

The same principle is established in the U. S. (2). This
is a forfeiture under a statute, and therefore distinguish-
able from forfeiture at common law, which does not
vest ipso facto.

But here the boat and nets were afterwards, and after
due hearing of the matter, adjudged to be confiscated,
and it was while the goods were in Her Majesty's
possession, declared by the judgment to be Her property,
that the respondent obtained a verdict for $900 for this
same property, and for being prevented from carrying
on an illegal business.

I will now refer shortly to the appeal from the judg-
ment on the demurrer.

The second plea alleges that the fishing boats and
nets being implements and materials which were being
illegally used, 4-c., were taken by the defendant, the

(1) 2 Prob. D. 179. & Fruit Valley RR. Co., 13 Amer.
(2) Oakland RR. Co. v. Oakland R. at p. 185,
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fishery officer, which would mean that they were seized 1880
on view. MOWAT

The Court below have evidently overlooked that part MaF.
of sec. 16, sub-sec. 4, which authorizes any person, -

whether a fishery officer or not, to take and remove for
delivery to- any magistrate, fishing materials used in
contravention of the Act or regulations made under it,
without any limitation as to doing it on view.

It is clearly alleged in the second plea that defendant
did take and remove the boat and nets to be delivered to a
magistrate, and did deliver the same to James S. Morse,
Esq., a magistrate, &c., and it makes no difference that
in the plea the defendant is described as a fishery
officer. That may be treated as description or surplus-
age. His rights and powers are none the less as an
individual because he has special rights and powers as
a fishery officer.

The third plea. not only alleges in this respect all
that the second plea alleges, but states in addition that a
trial was had, and that the magistrate adjudged the
boat and nets to be confiscated to Her Majesty.

The plaintiff relies on the fact that the action was
brought before the conviction, overlooking the fact
that the conviction relates back to the time of the com-
mitting of the illegal act. Robert qui tam v. Wither-
head (1), Wilkins v. Despard (2).

Mr. Hannington, for respondent:
My first point is, that drifting for salmon is not an

illegal act in places not provided for by the Act. By
sub-sec. 7 of sec. 7 of The Fisheries Act, power is given
to the Minister, or any fishery officer, to define the tidal
boundary of estuary fishing, and it is only when this
has been done that drifting for salmon in that place is
illegal. The regulations made under the 19th section

(1) 12 Mod. 92. (2) 5 T. 1R. 119,
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1880 only apply to the County of Restigouche, and they can-
MOWAT not have force outside of the actual boundaries laid
Mo down. It was for the appellant to show the act was
- committed within the limits of the county covered by

these regulations.
Outside of his jurisdiction he had no right to act as

fishery officer, and still he sued before the magistrate in
his capacity of a fishery officer. The act must be
construed strictly, and I say appellant was bound to
prove that he was acting as a private subject, and on
view of the offence took and removed respondents
materials for delivery to the magistrate to obtain a con-
viction.

The law is, that where a limited tribunal takes upon
itself to exercise a jurisdiction that does not belong to
it, its proceedings are a nullity. The jurisdiction of the
fishery officer being limited, to justify any acts as such
officer, he should have alleged that they were done
within his jurisdiction, and, therefore, the second plea is
bad.

Then the plea was not proved.
I contend, also, that the third plea is bad, in not

alleging that defendant seized the nets within his
jurisdiction; if good, it is not proved.

The materials were not being used illegally at the
time of the seizure, but were confiscated on a pretended
view.

The fishing took place more than three miles from
the shore, and there was an important point of law in
the case that might have been raised if the Government
had defined the limits of a district and professed to give
jurisdiction to a fishery officer out into the deep sea,
beyond the three mile limit from the shore.

It is contended, on the part of the appellant, that
proceedings were had on the delivery to the magistrate.
13ilt this has not been proved, for they never were
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delivered to the Justice, and the proceedings that did take 1880
place were on the complaint of the appellant, after he x .T
had confiscated the goods himself. The allegation is, MOVEB.
in effect, that the conviction was had before the suit -

was commenced, whilst the evidence shows the con-
viction was had after action brought. The appellant
having taken and confiscated the respondent's property
on a pretended view, he is clearly liable. Regina v.
ones (1). With reference to forfeiture, all I want to

establish is, there was no forfeiture until the seizure.
The word confiscated does not mean forfeited. Forfeiture
from the time of the offence cannot arise in this case.
Tomlin's Law Dic. Vo. Confiscation, and Vo. Forfeiture;
Bouvier's Law Dic., 1 Vol., 268; 4 Comyn's Dig., 404,
Title Forfeiture note to B. 7.

Mr. Lash, Q.C., in reply:
The conviction shifted the onus, and respondent was

bound to prove that his property was not liable to
seizure.

The judgment of the Court was delivered by
GWYNNE, J.:

The respondent sued the appellant in trespass for
taking respondent's goods, namely: a fishing boat and
fishing nets, and carrying away the same and disposing
of them to the appellant's own use.

To this declaration the appellant pleaded three special
pleas, viz.:

And for a second plea the defendant says, that at the time of the
defendant's seizing and taking the plaintiff's goods, that is to say,
the fishing boat and the ten fishing nets stated in the declaration,
the said plaintiff was illegally and wrongfully using, and had been
using the same for the purpose of drifting for salmon in the waters
of the Dominion of Canada, and the said defendant, being a fishery
officer duly appointed under the provisions of the Pisheries Act, did
remove and detain the said fishing boat and fishing nets, being then

(1) 12 A. & E. 684,
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1880 materials illegally in use, for the purpose of drifting for salmon, which

MI.a is the seizing, taking, carrying away and conversion in the said decla-

V. ration alleged.

The plaintiff joined issue on this plea.
Gwynne, J* Now it is to be observed, that this issue does not dis-

pute the allegation in the plea that the taking therein
admitted and justified is the taking and conversion
complained of in the declaration. If the plaintiff
intended to dispute that averment, the only way in
which he could have done so was by new assigning
specially what other act or acts he relied upon as the
trespass and conversion complained of. So, neither by
joining issue did the plaintiff dispute the fact that the
defendant acted in virtue of the authority under which
he justified. The only issue, in fact, raised by the
joinder in issue to the plea, was whether or not the
plaintiff was and had been illegally and wrongfully
using the boat and nets for the purpose of drifting for
salmon in the waters of the Dominion of Canada ;
whether, under such circumstances, The Fisheries Act
did, or not, authorize the taking of the boat and nets
which was admitted by the plea, was a question of
law.

The defendant further pleaded:
That the said fishing boat and fishing nets, in the said declaration

mentioned, being materials, implements and appliances that had been
and were being illegally used, and in contravention of The Fisheries
Act, for the purpose of drifting for salmon, the said defendant, being
a fishery officer duly appointed under the said Act, did take and re-
move the said fishing boat and fishing nets to be delivered tb a magis-
toate, pursuant to the provisions of the said Act, and the said defen-
dant lid afterwards deliver the same to James S. Morse, Esq., a jus-
tiee of the peace in and for the County of Restigouche, being the
county in which the said materials, implements and appliances had
been and were being used, which is the takng, seizing, carrying away,
and conversion in the said declaration alleged.

Upon this plea also the plaintiff joined issue. Now,
joinder in issue upon this plea raised no question as to
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any of the matters admitted in the plea as coming 1880
within the averment of " quae sunt eadem." If the XM n
plaintiff intended to raise any issue as to any of these Mo
matters, as, for example, that the taking and conversion - J.

complained of was not that admitted in the plea; that -

it was not a taking for the purpose of being delivered
to a magistrate under the provisions of the Act; that, as
matter of fact, the things taken were not delivered to a
magistrate of the County of Restigouche, as alleged; or
that the illegal uses alleged in the plea was not at all
within the County of Restigouche, if that was material;
or that the defendant, instead of dealing with the things
taken as authorised by the Act, had converted and dis-
posed thereof to his own use; the only way in which
he could have raised an issue as to any of those matters
admitted in the plea, and averred to be the taking and
conversion complained of, would be by new assign-
ment. The only issue in fact raised by joinder in issue
to this plea was, whether or not the boat and nets had
been and were being illegally used in contravention of
The Fisheries Act for the purpose of drifting.for salmon.
Whether or not the Act authorised the taking and dis-
position of them, admitted in the plea, was a question
of law.

The defendant further pleaded:
That the said plaintiff having used and was using the said fishing

boat and fishing nets as materials, implements and appliances for
drifting for salmon in certain waters within the County of Restigouche,
or in the waters forming the boundary between the County of Bona-
venture, in the Province of Quebec, and the said County of Restigouche,
illegally, and in contravention of The Fisheries Act, the said defen-
dant took and removed the same for delivery to a magistrate, in pur-
suance of the provisions of the said Act, and did deliver the same'to
one James 8. 1orse, Esq., then being a justice of the peace or magis-
trate of the said County of Restigouche, and such proceedings under
the said Act were thereupon had that the said magistrate, upon hear-
ing the matter and the evidence, and what was alleged in his defence
on behalf of the said plaintiff, adjudged the said plaintiff to be guilty

i3
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1880 of an infraction of the said Fisheriee Act, and that the said fishing

MoWATboat and fishing nets had been materials, implements and appliances
V. used for drifting for salmon in the said waters and in contravention of

MoF.* the said Fisheries Act, and did adjudge the same to be confiscated to

Gwynne, J. Her Majesty in pursuance of the provisions of the said Act, and which
- taking and removal and delivery to the said magistrate and the confis-

cation thereof i8 the taking, seizing, carrying away and conversion in

the said declaration alleged.

The observations addressed to the joinder in issue
upon the other pleas apply, but with additional force,
to this plea, when we observe the peculiar frame of the
plea and its difference from the others. It alleges, as
did the other pleas, the illegal drifting for salmon in
contravention of the Fisheries Act, and it admits the
taking and delivery to a magistrate under the provi-
sions of the Act, as in the last preceding plea, but pro-
ceeds to allege new matter consequential upon these
acts, namely, that the plaintiff was convicted before the
magistrate of the above offence, and that the boat and
fishing nets of the plaintiff, for the alleged wrongful
taking and conversion of which this action was brought,
were adjudicated to be, and became, confiscated to Her
Majesty, in pursuance of the provisions of The Fisheries
Act. The short substance of the plea is that it confesses
the taking the property as property by law liable to
forfeiture to Her Majesty for the illegal act of drifting
for salmon, but avoids all liability of the defendant to
the plaintiff for such taking, for that the plaintiff, by
due process of law, was found guilty of the illegal act,
and that the property was in due form of law adjudi-
cated to be, and became, for such illegal act confiscated
to Her Majesty : and the gist of the plea is, that
under such circumstances no action lies at suit
of the plaintiff. By merely joining issue upon
this plea, the plaintiff has placed himself in this
position: that he must be concluded by such
conviction and adjudication upon its being pro-
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duced. Not having by replication pleaded anything 1880
in avoidance of the conviction and adjudication-as Mown&
that it had been quashed-he could not, even if it had MV.EE
been quashed, have availed himself of that answer, -

upon joinder in issue to the plea. Gw e, .
Besides joining in issue on the pleas, the plaintiff,

also by leave of the Court, demurred thereto, but the
issues in fact went down to trial before argument
of the issues in law. At the trial the sole ques-
tion upon the issues joined was as to the legality
of the drifting for salmon at the place where it
took place, for the fact was not denied, but was
admitted to have taken place in the Bay of Chaleurs
opposite to the River Charlo, but, as was contended by
plaintiff, at a greater distance than three miles from
either shore of New Brunswick, or of Quebec-the whole
defence being, that in such case, as was contended by
the plaintiff, The Fisheries Act had no operation; the
contention being, that if more than three miles from
either shore the drifting took place in the open sea, and
not within the Dominion of Canada, or the jurisdiction
of the Dominion Parliament. Attention does not
appear to have been drawn at the trial to the issue
upon the third special plea, which set up the convic-
tion of the plaintiff for having committed the offence
charged at or near the River Charlo, in the Parish of
Colborne, in the County of Restigouche, in the Bay of
Cheleurs in contravention of The Fisheries Act, and
whereby the plaintiff was adjudged to forfeit the net,
fixings and apparatus thereto connected, and also the
boat as forfeited under The Fisheries Act, to be applied
according to law-which conviction, not having been
quashed or impeached, remained in full force and con-
clusive upon the plaintiff as to the facts thereby
adjudicated.

The parties seem to have been willing to stand upon
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1880 the ground which was the real substantial matter in
MowAT contest, namely: whether, assuming the drifting to

V FEE. have taken place more than three miles from either
- shore, if the jury should find that to be the fact, suchGwynne, J. drifting would come within the operation and prohibi-

tion of The Fisheries Act?
Much evidence was entered into to establish at what

distance from shore the drifting did take place, and at
the close of the evidence it was agreed between the
parties that the following questions should be sub-
mitted to the jury, namely:

1st. Was the fishing by the plaintiff within three miles of any
shofe of the Dominion of Canada ?

2nd. What do the jury assess the damages at?

and that a verdict should be entered for the plaintiff
upon all the issues, with liberty to the defendant to
move the Court to alter the verdict and to enter a ver-
dict for the defendant upon all or any of the issues,
and to enter the verdict or judgment for either party,
as well upon the finding at the trial and the results of
the demurrer, or both, or either, as the Court may think
proper.

The jury found that the fishing by the plaintiff was
not within three miles of any shore of the Dominion of
Canada, and they rendered a verdict for the plaintiff
with $900 damages.

Upon a rule being obtained in the ensuing term
to set aside this verdict and to enter a verdict for
the defendant in accordance with the agreement
in that behalf entered into at the trial, and the
demurrers being argued at the same time, the Court
held the second and third of the above special pleas to
be bad in law, and that the first was good in law but
was not prove'd in fact, and they discharged the rule
for setting aside the verdict, holding that,

Without considering whether the provisions of the Act apply to
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persons who may be fishing more than three miles from the shore, 1880
the defendant had no power of seizure and detention, unless the M

MowAT
offence was committed in his view, which it clearly was not in the V.
present case i and they held that therefore the defendant had MoFEE.
entirely failed to prove his justification, and that there is no ground G
for disturbing the verdict. Gwynne, J.

These observations apply plainly only to the first of
the above special pleas,..which the Court held to be
sufficient in law, for, as to the others, which they pro-
nounced to be insufficient, they wholly disregarded
the issues in fact raised thereon.

From this judgment, both upon the -rule nisi and upon
the demurrers to the above second and third special
pleas, the defendant appeals; the plaintiff raises no
cross appeal.

That there has been a miscarriage of justice by this
judgment will be apparent when we consider its effect
to be, that it wholly sets at nought the material point
which the parties went down to try, and the issues in
fact raised upon the record, namely, whether drifting
for salmon in the Bay of Chaleurs, at the place in
question, opposite the mouth of the River Charlo, was
an illegal act within the prohibition and operation of
The Fisheries Act, and damages, which were assessed by
the jury at $900, upon the assumption that -the act of
drifting complained of was not illegal, and that there-
fore the seizure was wholly unjustified, are sustained
by the court, wholly regardless pf the fact whether
the act was illegal or not, and in the face of a convic-
tion for its illegality not complained of as bad on its
face, whereby the plaintiff has been convicted of the
offence charged, and the property, for the taking of
which this action has been brought, has been adjudi-
cated to be confiscated to Her Majesty by a conviction
and adjudication of confiscation which has not been
reversed or quashed.

The fourth plea on the record, that is, the third of the
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1880 above special pleas, is unobjectionable in point of law,
MOWA, and shows, if true, a clear defence to the action by way

. of confession and avoidance. Robert, qui tan v.McFE.
- Witherhead (1), and Wilkins v. Despard (2), were cited

Gwynne, J. as authorities for the contention, that inasmuch as the
Act declares all materials, implements and appliances
used in contravention of the Act, or of any regulation
under it, shall be confiscated to Her Majesty, and may
be seized and confiscated on view by any fishery
officer, or taken and removed by any person for delivery
to. any magistrate, the plaintiff could not maintain tres-
pass against the defendant, although no conviction of
the plaintiff for the offence charged, or condemnation of
the property, had ensued upon the seizure ; but where,
as is pleaded in this plea, the conviction and condemn-
ation did, in due process of law, ensue upon the seizure,
there can be no doubt that these judicial proceedings
enure to protect the person justifying the taking for the
purpose stated, and to defeat the plaintiff's action, the
facts alleged in the plea being then admitted by the
demurrer, judgment should be for the defendant upon
the sufficiency of the plea in law. The case of Jones v.
Owen (3), relied upon by the Court below, was a very
different case. There, to an action of trespass, the defend-
ant pleaded, confessing the alleged trespass, but justify-
ing it as authorized by an Act of Parliament, but alleg-
ing the act of trespass admitted to have been committed
for a purpose which was not warranted by the Act, and
it was held bad upon demurrer, the Court, however,
holding that the plea well alleged two offences com-
mitted against the Act, for either of which the defend-
ant might have convicted the plaintiff on his own view
as a magistrate, or might, as a private individual, have
apprehended the plaintiff for the purpose of being dealt

(1) 12 Mod. 92. (2) 5 T. R. 112.
(3) 2 D. & By. 600.
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with according to law, but that instead of doing either 1880
of those things, which the Act authorized, his plea uovT
attempted to justify the trespass as done under the Act, e.
although alleged to have been done for a purpose not -

warranted by the Act. Gwynne, J.
Now, as to the issue in fact joined upon this plea :

there being no new assignment disputing any of the
matters averred under the quae sunt eadem, nor any
replication avoiding the conviction and condemnation
pleaded, all that remained to be proved was the allega-
tion of the committal of the offence of illegal drifting
for salmon in contravention of The Fisheries Act, and
the plea was proved by the record of the conviction
and condemnation of the property which was produced.
Independently, however, of the conviction still remain-
ing in force and unreversed, it is clear that the act of
drifting for salmon, which was proved, and indeed
throughout admitted, although that drifting may have
been more than three miles from either shore of New
Brunswick or of Quebec abutting on the Bay of Chaleurs,
was a drifting in Canadian waters, and was within the
prohibition of The Fisheries Act, and of the regulations
made in virtue thereof, produced in evidence; for the
Imperial Statute, 14 and 15 Vic., c. 63, makes the bound-
ary line between old Canada and New Brunswick pro-
ceed from the mouth of the Mistouche River, at its
confluence with the Restigouche, down the centre of
the stream of the Restigouche to its mouth in the Bay
of Chaleurs, and thence through the middle of that Bay
to the Gulf of St. Lawrence; so that the whole of the
Bay is within the present boundaries of the Provinces
of Quebec and New Brunswick, and Within the Domin-
ion of Canada, and the operation of The Fisheries Act.
. The second special plea also appears to me to be
sufficient in law, even if it be necessary to make it good
(which I do not feel called upon here to decide), that it
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1880 should be averred that the things seized were, at the
mowT time of the seizure, in the actual illegal use which
MOFEE. exposed them to seizure; for that averment is substan-

- tially involied in the allegation, which is, not only that
ow~nne, J they had been, but were being used illegally, in contra-

vention of The Fisheries Act, for the purpose of drifting
for salmon; and the plea avers that the property was
taken for the purpose of being delivered to a magistrate,
and was delivered to las. S. Morse, a magistrate of the
County of Restigouche, in which county, as the plea
alleged, the property had been and was being so illegally
used, and the plea shows a delivery of the property
seized to a magistrate having jurisdiction over the
offence charged, and the plea avers -that this
taking and disposition of the property is the taking
and conversion alleged in the declaration;. the
demurrer admitting all this, the plea, in my opinion,
is a sufficient answer to the declaration, and as
to the issue in fact joined upon this plea, there being,
as before observed, no new assignment, the only
question was as to the fact of the committal of the
offence alleged as the justification of the taking.
Upon the issues in fact, therefore, joined upon both of
these pleas, the verdict should have been for the defend-
ant.

We are not called upon to pronounce upon the suffi-
ciency or insufficiency in law of the first of the above
special pleas. It has been pronounced by the court be-
low to be sufficient in law, and the plaintiff has not
appealed or given notice of a cross appeal from this
judgment, so that this is the appeal of the defendant
only. At any rate, as it only involves a question of costs
we are not bound to interefere, even though it might
be open to us to pronounce judgment upon this demurr-
er. And as to the issue in fact joined upon the plea,
there being no new assignment, the joinder in issue

80o
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raised only a question as to the fact of the committal of 1880
the offence which was pleaded as the justification of X'owT
the taking admitted, and that fact was clearly estab- Mo.E

lished as already shown. .
I confess, however, that even if the fact of the offence Gwynne, J.

having been committed on view of the defendant had
been a matter in issue under the joinder in issue to the
plea, the evidence given upon that subject was, in my
opinion, sufficient, otherwise a most beneficial Act will
be stripped of much of its efficiency. I do not think that
the term " on view " in the Act is to be limited to seeing
the net in the water while in the very act of drifting;
it appears to me if the party acting " on view " himself
sees what if testified to by him would be sufficient to
convict of the offence charged, that is sufficient for the
purposes of the Act. Now the defendant's evidence is
that, having been informed by the plaintiff that he
intended to drift for salmon three miles out in the Bay
of Chaleurs, and having heard that he was doing so,
and having informed the plaintiff if he should do so
he would seize his net and appliances, he came down
to look after the plaintiff. The defendant says:

I went twice to Charlo before I got the boat and nets ; the time I
went the boat did not go out. On the night of the 5th July, 1876, I
landed below the station, found the boat had gone out, and I went down
the Charlo River, got a boat and two men and rowed out from Charlo
up along the coast, -could not find the boat; in the morning about
day-break I saw the boat coming ashore at Charlo Station. I waited
until the boat came ashore, and then I seized the boat and nets. The
net was piled upon the boat, wet; they had one fish. I took the nets
and boat, the net was between three and four hundred fathoms, and
about twenty feet deep, meshes 6 or 61 inches-it was a drifting
salmon net.

The men also informed him that they had been drift-
ing for salmon. The fish, it is true, was a shad-not a
salmon; but the net was wet, and it was sufficiently
apparent that the fish was caught with the net. The
defendant had therefore ocular demonstration that the
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1880 net, which was a drifting salmon net, had been just
MOWAT recently used in that bay, and that the boat with the
MVFEB. net had but reached the shore on return from such use

- when he seized ; this evidence appears to me to have
wnne, J. been quite sufficient to come within the provisions of the

4th sub-sec. of the 16th sec. of The Fisheries Act to
justify the defendant to seize the materials, implements
and appliances so used.
. Our judgment, upon the whole, will be to allow the
appeal with costs, and to order that judgment upon the
demurrers to the second and third of the above special
pleas, being the third and fourth pleas upon the record, be
entered for the defendant, and that the rule nisi in the
Court below be made absolute to enter a verdict for the
defendant upon all the issues in fact joined, with costs.

Appeal dismissed with coUs.

Solicitors for appellant: Harrison 4- Burbridge.

Solicitor for respondent: C. A. Palmer.

1880 THE MUTUAL FIRE INSURANCE
-M COMPANY OF THE COUNTY APPELLANTS;

'ay 1. OF WELLINGTON...................
'June 21.

AND

JACOB FREY.................RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Fire Insurance-Mutual Insurance Co.- Uniform Cbnditions Act,
R. S. 0., ch. 162, not applicable to Mutual Insurance Companies
-Action premature.

Appellants, a mutual insurance company, issued in favor
of . F., a policy of insurance, insuring him against loss by fire
on a general stock of goods in a country store, and under the

PRESENT:-Ritchie, C. J., and Fournier, Henry, Taschereau and
Gwynne, J.J.
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terms of the policy, the losses were only to be paid within three 1880
months, after due -notice given by the insured, according to the

THE
provisions of 36 Vic., c. 44, sec. 52, 0., now R. S. 0., c. 161, sec. MUTUAL
56, which provides that, in case of loss or damage the member FIRE
shall give notice to the secretary forthwith, and the proofs, INS. Co.
declarations, evidences, and examinations, called for by or under F.

the policy, must be furnished t6 the company within thirty days -

after said loss, and upon receipt of notice and proof of claim as
aforesaid the board of directors shall ascertain and determine
the amount of such loss or damage,-and such amount shall be
payable in three months after receipt by the company of such
proofs. A fire occurred on the 21st May, 1877. On the next
morning J. F. advised the insurance company by telegraph. On
the 29th June, 1877, the secretary of the compahy wrote to J.
Fs. attorneys, that if he had any claim he had better send in
the papers, so that they might be submitted to the board. On
the 3rd July, 1877, J. F. furnished the company with the claim
papers, or proofs of loss, and ,on the 13th July he was advised -

that, after an examination of the papers at the board meeting,
it was resolved that the claim should not be paid. On the 23rd
August, 1877, J. F. brought this action upon the policy. The
appellants pleaded inter alia that the policy was made and
issued subject to a condition that the loss should not be payable
until three months after the receipt by the defendants of the
proofs of such loss, to be furnished by the plaintiff to the defen-
dants; and averred the delivery of the proofs on the 3rd of July,
1877, and that less than three months elapsed before the com-
mencement of this suit.

geld,_On appeal, lst. That a policy issued by a mutual insurance
company is not subject to the Uniform Conditions Act, R. . 0.,
c. 162.

2nd. That the appellant company under the policy were
entitled to three months from the date of the furnishing of
claim papers before being subject to an action, and that there.
fore respondent's action had been prematurely brought.

Ballaghv. The Royal Mutual Fire Insurance Company (1) approved

APPEAL from a judgment of the Court of Appeal for
Ontario (2) affirming a judgment of the Court of Queen's
Bench (3).

The action was commenced on the 23rd August, 1877,

(1) 5 Ont. App. R. 87. (2) 4 Ont. App. R. 293.
'i (3) 43 U. C. Q. B. 102.
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1880 and was brought upon a fire insurance policy issued by
THE appellants. The policy is dated the eleventh day of

muTUAL October one thousand eight hundred and seventy-six.
FRHE

Ins. Co. By it the company promise " according to the provisions
, of said Act, to settle and pay unto the said assured, his

- heirs, executors, administrators or assigns, all losses or
damage, not exceeding in the whole the said sum of
two thousand dollars, which shall or may happen to
the aforesaid property by reason or by means of fire
daring the time this policy shall remain in force; the
said losses or damage to be estimated according to the
true actual value of the property at the time the same
shall happen, and to be paid within three months after
due notice is given by the insured, according to the
provisions of the said Act." The fire occurred the 21st
of May, 1877. The respondent stated his loss at thirteen
hundred dollars. The subject of insurance was a general
stock of goods in a country store.

The declaration alleged a loss by fire on 21st May,
1877, and set up, that the policy having been issued
after 1st July, 1876, and not having thereon endorsed
the statutory conditions provided by Ont. Stat. 39 Vic.,
c. 24 (R. S. 0., c. 162), was a policy without conditions
as against the respondent. The appellants pleaded
nine pleas, the purport of them being as follows:

1st. Denial of policy; 2nd. Denial of loss; 3rd.
Denial of proof of loss; 4th. Denial of particular
account of loss; 5th. That policy was made and
issued subject to a condition that loss not payable
till three months after proof of loss; that proofs
of loss were furnished 3rd July, 1877, and that
8 months did not elapse before action brought; 6th.
Alleged that the appellants were a mutual insurance
company, incorporated under the laws of the province
relating to such companies, and set out conditions
endorsed on policy, and among others the condition as

84
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to three months for payment after proof of loss; and 1880
concludes by averring that the three months had not THE

elapsed; 7th. Non-payment of assessment due on pre- FURE
mium note; 8th. Arson; 9th. That more than five Is. Co.

gallons of coal oil were kept on premises, contrary to FEY.
a condition printed on policy, pursuant to the statute -

in that behalf.
The case was tried before Mr. Justice Morrison and a

jury on 26th September, 1877, when a verdict was
rendered for the respondent on the first six and the
eighth issues, and for the appellants on the seventh
and ninth issues. Damages were assessed at $700.

At the trial it was proved that on the next morning
after the fire, the respondent advised the appellants by
telegraph of the fire, and their secretary visited the.
scene of the fire the same afternoon, when he was in-
formed. of the particulars. On the 29th June the secre-
tary wrote to the respondent's attorney, that if he had
any claim he had bAtter send in the papers, so that they
might be submitted to the board. On the 3rd July,
1877, the respondent sent in his claim papers or proofs
of loss, and on the 13th July, 1877, the secretary wrote,
stating, that after an examination of the papers at the
board meeting, it was resolved that the claim should
not be paid.

In Michaelmas Term, 1877, cross rules were obtained,
and on the 15th March, 1878, the Court of Queen's
Bench gave judgment affirming the respondent's verdict
on the seven issues found for him, and entering a verdict
for respondent on the two issues found against him.

From this judgment the appellants appealed to the
Court of Appeal. of Ontario, and on the 27th May, 1879,
judgment was given dismissing the appeal, and affirm-
ing the judgment of the Queen's Bench.

From this latter judgment the present appeal was
brought.
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1880 Mr. Robinson, Q. C., for appellants:
an In the case of Ballagh v. The Royal Mutual

MUTUAL Fire Insurance Company (1), it was held- that theF=E
INs. Co. statutory conditions set forth in the schedule to the

. Fire Insurance Policy Act, 1876, Rev. Stats. Ont., c. 162,
- are not applicable to policies issued by mutual insur-

ance companies. If this decision is not overruled,
under the terms of the policy, and by statute, c. 161.
Rev. St. Ont., the appellants are entitled to succeed
under the fifth and sixth pleas.

The plaintiff furnished proofs on 3rd July, 1877, as
being proofs called.for by his policy. The loss was not
payable until three months thereafter. The policy on
its face promises payment only according to provisions
of the Act.

The policy also provides that the loss or damage
should be " estimated according to the true actual value
of the property at the time the same shall happen, and
to be paid within three months after due notice is
given by the insured according to the provisions of the
said act."

The action having been brought in August, and the
proof papers having been furnished in July, I contend
that the action is prematurely brought under the agree-
ment contained in the body of the policy.

Mr. McCarthy, Q. C., and Mr. Clement for respondent:
The case is narrowed down to the question whether

the action has been prematurely brought, and also
as to the question of coal oil. Although the con-
ditions are endorsed on the contract, there is
no reference made to them in the body of the
policy.

Then, what is our contract with regard to time?
It is to settle and pay, not after proof but after due

(1) 5 Ont. App. R. 87.

8Be
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notice is given, unless the words " according to the 1880
provisions of the Act" qualify the promise. Now, W

notice was given three months prior to the bringing of M U

the action, then come the words in the 56th sec.; "And IN. Co.
the proofs shall, &c., and such amount shall be payable FREY.

in three months after receipt by the -company of such
proofs." This refers to the proofs required by the
policy; now, if the conditions are not on the policy,
then there are none. This section cannot help the ap-
pellants, because that section directs the directors to
ascertain and determine the amount of loss, and then
goes on to say that the amount shall be payable in
three months, &c. The directors having refused to
ascertain and determine an amount, that section does
not apply. Supposing the insured were dissatisfied
with the determination of the directors, there is noth-
inginthat section to say that such insured shall delay
action for three months.

Surely this section does not mean that in all cases
they shall have three months. The next section shows
clearly that the object is to give time to determine
what the loss shall be, and not the time to make an
assessment. Then, also, by this Act a condition unjust
can be declared null.

I further contend that the appellants have waived
their claim (if any) to the three months delay, by
expressly refusing to pay the claims on the 13th July,
1871.

Then I go further, and say the Uniform Conditions
Act c. 162 does apply. This court is not bound by the
decision in Ballagh v. The Royal Ins. Co.

"The Fire Insurance Policy Act, 1876," was passed
after the 36 Vic., c. 44, s. 52, and being inconsistent
therewith, the latter section is superseded. See re-
marks of Harrison, C. J., at p. 120, of 43 U. C. Q. B.

The conditions in the body of the policy and thosq
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1880 pleaded in the 5th and 6th pleas, as to three months
rai delay, differ from and are variations of the statutory

MUTUAL
FIR' conditions, and being so, are not binding on respondent,

Is. Co. not being indicated and set forth in the manner pre-
Fany. scribed by " The Fire Insurance Policy Act, 1876."
- There is no difficulty in reading sections 53 and 55

together, leaving out section 52. Was not the object
of the whole act to give three months to pay after notice
and to collect three months afterjudgment ? The amount
which is postponed for payment is the amount to be
determined, but not the amount of the loss.

Having refused to arbitrate or to ascertain the
amount, we submit we had a right of action for refusal
to ascertain.

The only object of sec. 56 is to fix some way of
ascertaining the amount. The learned counsel relied
upon thejudgment of the Court appealed from delivered
by Moss, 0. J. (1), and the judgment of Harrison, C. J.,
in this case (2); and on the judgments of Harrison,
C. J., and Wilson, J., in Ulrich v. National Ins. Co. (3).
See also Parsons v. Citizens' Ins. Co. (4); Parsons v.

- Queen Ins. Co. (5).

RITCHTE, C. J.:
The only point we have now to determine is

whether the Act to secure uniform policies applies
to mutual insurance companies. I have carefully
read the decision of the Court of Appeal in the
case of Ballagh v. The Royal Mutual Fire las. Co. (6)
decided in March last, and which has been just
reported, in which case that court held that policies
issued by mutual insurance companies were not
governed by the. Act to secure uniform policies, and

(1) 4 Ont. App. R. 293. (4) 4 Ont. App. R. 96.
(2) 43 U. C. Q. B. 111. (5) 4 Ont. App. R. 103.
(3) 42 U. C. Q. B. 141. (6) 5 Ont. App. R. S7.
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after consideration of the reason there given, I am not 1880
prepared to dissent. I agree that the appeal should be T.
allowed, and the rule made absolute. MUTUAL

FInE

FoURNIER, J. concurred. INS. .CO.
FREY.

HENRY, J.:

I concur in that judgment. I am certainly con-
vinced that the Legislature did not intend to include
mutual insurance companies.

TASaHEREAU, J. concurred.

GwYNNE, J :

For the reasons given at large in my judgment in
The Citizens Insurance Company v. Parsons, I am of
opinion that this appeal should be allowed.. I am of
opinion, for the reasons already given in the case above
referred to, that the Fire Insurance Act of 1876, Ontario,
was ultra vires of the Provincial Legislature. I entirely
agree, however, with the judgment of the Court of
Appeal of Ontario in Ballagh v. The Royal Mutual
Insurance Company to the effect that (assuming the
Local Legislature to have had jurisdiction to pass that
Act) it is difficult to conceive it possible that the
Legislature intended by the language used in the Act
to repeal or annul the plain provisions respecting
mutual insurance companies, so precisely enacted in
the Mutual Fire Insurance Companies Acts, and that
therefore the Courts should not construe the Act of 1876
as repealing or annulling any of such provisions. But I
confess that, to my mind, it is easier to construe the
Act of 1816 as intended to apply to mutual insurance
companies conducting the business of fire insurance
purely upon the mutual principle of indemnifying each
other by contributions among themselves, over which
companies the Local Legislatures might assert jurisdic-
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1880 tion equally as to proprietory or stock insurance com-
Tas panies insuring for cash premiums paid to them, as a

MMU~AL matter of business and for profit, over which species of
INs. Co. insurance being a branch of trade; they had, in my

Fbr. opinion, no jurisdiction whatever, than it is to give to
the language of the Act of 1876 the effect of whollyGw y nu, J.

- perverting the operation of a contract -to the terms of
which the respective parties thereto had mutually
agreed, so as to enable one of the parties thereto, who
had violated all the terms of the contract, to recover
against the other who had violated none of them, and
although it was the express agreement of the party
violating the terms that in such case he 'hould have
no claim whatever against the other, but that such
other should in that case be released from all liability.
But quot homines tot sententice.

Upon the settlement of the minutes of the order in
appeal the question arose as to whether the court had
held the action prematurely brought, and the court
intimated that they were of opinion that the appellants
under the policy were entitled to three months from
the date of the furnishing of the claim papers before

being subject to an action, and that therefore -the action
had been prematurely brought.

Appeal allowed with costs.

Solicitors for appellants: Guthrie, Watt 4- Cttlen.

Solicitors for respondent: Bowlby, Colquhoun
Clement.
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CONTROVERTED ELECTION OF THE 1880

COUNTY OF BELLECHASSE. *Nov. 4,5.

1881

ACHILLE LARUE............................ APPELLANT:*Feb'y.11.

AND

ALEXIS DESLAURIERS.....................RESPONDENT.

ON APPEAL FROM THE JUDGXEN r OF THE SUPERIOR
COURT, DISTRICT OF MONTMAGNY, P. Q.

Election Petition-Supreme Court Act, Sec. 44-Right to send back
record for further adjudication-Bribery-Appeals from find-
ings upon matters of fact-Inuficiency of return of election
expenaea-Personal expenses of candidate to be included.

The original petition came before Mr. Justice McCord for trial, and
was tried by him on the merits, subject to an objection to his

- jurisdiction. The learned Judge, having taken the case en ddlibdrd,
arrived at the conclusion that he had no jurisdiction, declared
the objection to his jurisdiction well founded, and "in conse-

quence the objection was maintained, and the petition of the
petitioner was rejected and dismissed."

This judgment was appealed from, and the now respondent, under
sec. 48 of the Supreme Court Act, limited his appeal to the
question ofjurisdiction, and the Supreme Court held that Mr.

Justice McCord had jurisdiction, and it was ordered that the

* record be transmitted to the proper officer of the lower court,

to have the said cause proceeded with according to law.
The record was accordingly sent to the prothonotary of the Superior

Court at Montmagny. Mr. Justice McCord, after having offered
the counsel of each of the parties a re-hearing of the case, pro-

ceeded to render his judgment on the merits and declared the

election void. The respondent then appealed to the Supreme
Court, and contended that Mr. Justice Mc Cord had no jurisdic-

tion to proceed with the case.

*PassENT: Ritchie, C. J., and Fournier, Henry, Taschereau and

Gwyne, J. J.
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1880 Held,-That the Supreme Court on the first appeal, could not, even

if the appeal had not been limited to the question ofjurisdiction,
V. have given a decision on the merits, and that the order of this

DES- court remitting the record to the proper officer of the court a
I.AURIERS.

R quo to be proceeded with according to law, gave jurisdiction to
Mr. Justice McCord to proceed with the case on the merits, and
to pronounce a judgment on such merits, which latter judgment
was properly appealable under sec. 48, Supreme Court Act.
(Fournier and Henry, J.J., dissenting).

The charge upon which this appeal was principally decided was
that of the respondent's bribery of one David Asselin. The
learned Judge who tried the case found, as a matter of fact, that
appellant had underhandedly slipped into Asselin's pocket the
$5 for a pretended purpose, that was not even mentioned to the
recipient 5 that this amount was not included in the published
return of his expenses as required by the Election Act, and this
payment was bribery. The evidence bearing on this charge is
reviewed in the judgments below.

Held,-That an Appellate Court in election cases ought not to reverse
on mere matters of fact the findings of the Judge who has tried
the petition, unless the court is convinced beyond doubt that
his conclusions are erroneous, and that the evidence in this case
warranted the finding of the court below that appellant had
been guilty of personal bribery.

2. Per Taschereau, J.,-That the personal expenses of the candidate
should be included in the statement of election expenses required
to be furnished to the Returning Officer under 37 Vic., c. 9, sec.
123. [Fournier and Henry, J. J., expressed no opinion on the
merits.]

[The judgment of McCord, J., (1) on the other charges was
also affirmed.)

APPEAL from the judgment of Mr. Justice McCord,
of the Superior Court for Lower Canada, by which the
election of the appellant, as the member representing
the County of Bellechasse in the House of Commons of
the Dominion of Canada, was declared void, and the
appellant personally found guilty of bribery.

At the general elections of September, 1878, the
appellant was returned for the electoral district of

(1) 6 Q. L. R. 100.
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Bellechasse, and his election was contested by the 1880
respondent. IE

Mr. Justice McCord, before whom the matter of the V
petition against the return of the appellant was tried, avanmas.
having heard the parties and their witnesses, as well
on the merits of the case as on an objection taken to
the jurisdiction of the court, on the ground that the
Dominion Controverted Elections Act of 1874 was uncon-
stitutional, finally, on the 22nd April, 1879, without
adjudicating on the merits of the case, decided that he
had no jurisdiction, and on that ground alone dismissed
the petition of the respondent. The respondent
appealed from Mr. Justice McCord's judgment to the
Supreme Court. Upon that appeal, Mr. Justice Mc-
Cord's judgment was, on the 3rd March, 1880,
reversed, the Supreme Court holding that the Act
was constitutional, and that Mr. Justice McCord
had jurisdiction to hear and deteimine the case,
and it was ordered that the record should be
transmitted to the officer by whom it had been sent to
the Supreme Court, to have the said cause proceeded
with according to law. Upon the record being sent
back as ordered to the Prothonotary of the Superior
Court for the District of Montmagny, Mr. Justice McCord
took up the case, and, on the 10th May, 1880, pro-
nounced the following judgment:

" Having heard the parties and their witnesses,
examined into the evidence and documents filed and
duly deliberated;

"C onsidering that it is proven that an agent of the
respondent committed corrupt practices at the said
election, by treating voters on the day of polling, on
account of such voters having voted; that another agent
of the respondent also committed corrupt practices in
the same manner, and that another agent of the res-
pondent committed corrupt practices at the said election
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1880 by paying for the conveyance of a voter to and from
LAuE the poll on the day of polling;

.DE "Considering that it is proved that the respondent
LAURIERS. himself committed corrupt practices at the said election:

1st. By giving money to a voter in order to induce him
to endeavor to procure the return of the respondent;
2nd. By threatening another voter with the loss of his
place, and also promising to endeavor to procure for the
said voter an employment in order to induce him to
refrain from voting at the said election; 8rd. By threat-
ening a voter with a prosecution for damages. in order
to induce him to refrain from voting at the said election;
and, 4th. By threatening another voter with the loss of
his employment, in order to induce him to refrain from
voting at the sald election;

" I hereby declare and adjudge, that the said res-
pondent Achille Larue was not duly elected and
returned at the said election; and that the said election
is void. And I further adjudge and order that the res-
pondent do pay to the petitioner his costs in this cause.

By the Court,
A. Bender, P. S. C. M."

It is from that judgment that the present appeal was
taken, and the grounds of appeal were:

1st. That Mr. Justice McCbrd had no right or juris-
diction to take up the case as he did, and give the
judgment complained of; 2nd. That supposing he
could have taken cognizance of the case, he could not
pronounce a judgment upon the merits of the case;
3rd. That the judgment complained of is not supported
by the evidence in the case.

Mr. Lang-elier, Q.U.,.appeared for the appellant, and
Mr. Amyol for the respondent.

The charges upon which this appeal was decided,
and the arguments and authorities relied on by counsel,
.are reviewed in the judgments.
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RITCHIE, C. J.: 1881

(After reading the above statement of the case, pro- LARUE

ceeded as follows); Dss-
I think there is nothing whatever in the two first LUnun'.

objections. It has been very strongly urged that the
petition having been heard on the merits and dismissed
in the court below, it must be assumed to have been
dismissed on the merits, and the appellant having ex-
pressly confined his appeal in his notice of appeal to the
question of jurisdiction, this judgment on the merits
was not appealed from. In his factum the appellant
thus puts his contention:

2nd. Mr. Justice McCord, supposing he could take cognizance of
the case as he did, could not pronounce any judgment on the merits
of the case.

It will be remembered that the trial of the case had taken place,
that after the adduction of their evidence by both parties the case
had been argued on the merits and reserved by Mr. Justice McCord;
that nearly three months afterwards he gave his judgment of the
22nd April, 1879. By that judgment he does not merely say that he
declines to act in the matter, but that he dismisses the petition alto-
gether: the petition of the Petitioner is rqjected and dismissed.

Now the petition could only be rejected and dismissed by him as it
had been submitted. viz: on its merits. We, therefore, say that the
petition stood dismissed by a judgment not appealed from, nor im-
pugned in any other way, when Mr. Justice McCord again took it up
and rendered the judgment complained of.

It is true that Mr. Justice McCord says, in the said judgment, that
he dismisses the petition only on the ground that he has no jurisdic-
tion. But we contend that we have nothing to do with the reasons
of the judgment, and that we must consider the judgment itself
which dismissed the petition when it had been fully submitted on its
merits.

I fail to see the least force in this objection.
The Judge below refused to adjudicate on the peti-

tion or on the merits of the case, because he held he
had no jurisdiction. As to the now respondent's limit-
ing or confining his appeal, there was nothing to limit
or confine, there was no decision on separate distinct
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1881 propositions of law and fact, there was only one decision
LmuE on one proposition of law-all he could appeal against

D. was that decision, and all he could do was to ask the
IUuRIERS. court to reverse that determination and hold, in opposi-

Bi t peC.tion to the Judge, that he had jurisdiction, and there-
- fore should have adjudicated on the matter of the

petition on the merits; and this is simply what the
appellant did do, and all this court did was to say that
his contention was right and that the Judge was not
without jurisdiction; that he should not have rejected
or dismissed or refused to determine the case on the
merits, but, instead thereof, should have proceeded to a
final adjudication of the matters in controversy on the
merits. Suppose we sustained the now appellant's
contention, refused to review this case on the merits,
and adjudged that Judge McCord had no right to go
on with the investigation or to adjudicate on the merits
of the petition, it could only be on the ground contended
for, that the petition had been already dismissed, by the
decision of the Judge below, on the merits, when in
fact it had not been, and that that decision had not
been appealed from, when there was no such decision
to appeal from. The petition does not, at this moment,
in fact or in law, stand on the records of any court
dismissed on any ground whatever; the only judgment
of dismissal, if judgment of dismissal it was, that has
ever been given, has been reversed. This court has
said the Judge was wrong in the conclusion at which
he arrived in the only decision or judgment he ever did
give, and so this court reversed that decision. If we
now say further proceedings in the case, after the re-
versal of his judgment, cannot be had, to dispose of the
real matters in controversy which never yet have been
adjudicated on, what is to become of the petition ?
This court could not certify that it had been dismissed,
if the judgment below was really a judgment of dis-
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missal, because this court reversed that judgment; for 1881
the same reason the Judge below could not certify that LARUU

the petition had been dismissed by him, because his 9*
juggment of dismissal ceased to be a judgment after YuRIEE.

reversal by this court. But in no case, and under no sitoieo.J.
circumstances, could he truthfully certify that the peti- -
tion had been dismissed on the merits, because the
merits never were adjudicated on by him, or by any
other court.

The only true certificate that could be given would
be that the Judge of first instance had not adjudicated
on the petition on the merits, but had refused to do so
for alleged want of jurisdiction; that this court had
adjudged that he had jurisdiction and should have de-
cided the case on the merits and transmitted the record
to the court below to be proceeded with according to law.
This is not the certificate contemplated by the Act, and
could not and would not, I should conceive, be accepted
by the House of Commons as a final determination of
the matter. The Judge having stayed his hand on the
ground that he had no jurisdiction to proceed, and hav-
ing been set right in this, and his judgment thereon
having been absolutely reversed, why should not the
petition stand as if no such erroneous decisions had been
given? When the Judge discovers his error, why
should the case not be heard, determined and disposed
of on its merits according to law? When the Judge
thought he had no jurisdiction he stopped the investi-
gation and adjudication; when he finds he has jurisdic-
tion, why should he not go on and do his duty? This
court, having given the judgment the court below
should have given, necessarily leaves the case just in
the position it would have been had the Judge deliv-
ered that judgment in the first instance, and must
necessarily be proceeded with after the judgment given
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1881 by this court as it should and would have been had
LAJIuE the Judge delivered it himself.

; I must say I can see nothing in reason or law to
UmERs. prevent this being done; on the contrary, I think it

itchiec.J. would be a scandal on the law if he could not and if he
- did not do so.

Suppose the Judge, at the outset of the hearing, had
thought that he had no jurisdiction, or, after having
heard part of the evidence in the case, it had occurred
to him that he was without jurisdiction, and so he de-
cided not to proceed further in the case, (and that is, in
fact, just the present case,) and the party aggrieved comes
to this court to get the Judge set right and his juris-
diction affirmed, and it is affirmed, is this court to
assume the functions and duties of the Judge and try
the case on the merits from the start, or take it up where
the Judge left off ? This is or must be the respondent's
contention, in fact.

In answer to this: section 48 of the Supreme and
Exchequer Court Act has been invoked as sustain-
ing the contention that the appellant should have
appealed as against a dismissal of the petition on
the merits, and that then this court could have
heard evidence and adjudicated on the case on the
merits under the words of the section, " and in
case it appears to the court that any evidence duly
tendered at the trial was improperly rejected, the court
may cause the witness to be examined before the court or
a Judge thereof or upon commission."

I think this has no application at all to the present
case. I think this court has no original jurisdiction
in election cases, that there can be no appeal to this
court except from an adjudication of the Judge who
tried the petition on a question of law or fact. The
words are: "Any party to an election petition in said
Act (Controverted Election Act) toho may be dissatisfied
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with the decision of the Tudge who has tried the peti- 1881
tion on any question of law or fact, and desires to L,, ,
appeal against the same, may," &c._ The latter part of
section 48 referred to simply provides that where evi- LAUmIERS.

dence has been duly tendered, and rejected by thefuse c.J.
Judge, in a case which he has heard and finally deter- -

mined, and this court should hold that the evidence
was legally admissible and should not have been
rejected, and so overrule the decision of the Judge
the evidence so rejected may be supplied, on appeal,
in the manner pointed out; but surely by no construc-
tion can this be held to give this court original juris-
diction to hear and determine a case never determined
in the court below, and to examine witnesses never
duly tendered at the trial, nor improperly rejected, for
the reason that the Judge, though he heard evidence,
ultimately refused to try and decide the case on the
merits for alleged want of jurisdiction. This court is
not a court of first instance, and to give it jurisdiction
there must be a decision on a question of law or fact
against the decision of which dissatisfied parties desire
to appeal.

It was also strongly urged that after the judgment of
this court " Judge McCord had no right to take up the
case as he did." The appellant thus puts his contention
on this point in his factum:-

Now the appellant contends that Mr. Justice Mc Cord had no right
to do so. By his first judgment of the 22nd April, 1879, he had
entirely disposed of the case before him; he was by that judgment
funcius officio, and dispossessed of the case. Unless he was then
again put in possession of the same by the judgment of this court, he
could no more take cognizance of the case unless he was entrusted
with it in the usual course of procedure fixed by law.

And he says:-
Nobody will, for one moment, pretend that the judgment of this

court did authorize Mr. Justice McCord or any other Judge or court
to take up the case. That judgment, after having reversed Mr.
Justice McCord's decision on the ground of jurisdiction, merely

71
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1881 ordered the transmission of the record to the Prothonotary of Mont,-

LAU magny to have the said cause proceeded toith according to law.
IARUE

Ds And yet, strange to say, he adds:
DES*

IAURES. This, we contend, had the effect of putting the parties in a position
to proceed in the court below as if Mr. Justice Afc ord's judgment on

kitchie,.J the questlon of jurisdiction had not been rendered.

And he further contends:-
The appellant contends that if anything more could be done as to

the merits of the case, it could only have been after an application
to the court by one of the parties, pursuant to notice to the other, to
have a suitable day and place fixed for the trial of the case or for the
hearing of the same upon the evidence already adduced (Dominion
Controverted Elections Act, 1874, see. 11).

The only part of all this contention that I can at all
appreciate is where the respondent says the transmit-
ting the record to the Prothonotary of Montmagny to
have said cause proceeded with according to law, was
to put " the parties in a position to proceed in the court
below as if Mr. Justice McCord's judgment on the
question of jurisdiction had not been rendered." This
states, in my opinion, with the strictest accuracy, just
what the effect of the judgment of this court was,
namely, saying to Mr. Justice Mc Cord: " You should
not have given the judgment you did, but instead
thereof you should have decided that you had jurisdic-
tion, and assumed jurisdiction in the case, and should
have decided it on the merits," which Judge lMc Cord,
acting on the decision of this court, rightfully, I
think, proceeded to do.

As to the want of notice and as to the necessity
of an application to the court " to have a suitable
day and place fixed for the trial of the case,
or for the hearing of the same upon the evidence
already adduced under the Dominion Controverted
Elections Act, 1874, see. 11 :"

Before Mr. Justice Mc Cord rejected or dismissed the
petition for want of jurisdiction, all the evidence of both
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parties had been heard, and the case had been argued on 1881
the merits and reserved for judgment, and so was in a L'_

position to be decided on the merits, and doubtless D%
would have been so decided but for the opinion of the LAuRERS.

Judge on the question of jurisdiction; but, notwith- Ritei 0.J,
standing which, when the record went back for a final -

adjudication, the learned Judge, in his judgment
appealed from and now before us, says:-

On the 31st January, 1879, the trial of this cause was closed, both
parties were fully heard, and the case lay before me for a decision
upon the merits subject, however, to certain objections to my juris-
diction filed by the respondent.

Being of opinion that I was without jurisdiction, I abstained from
adjudicating upon the petition; but my judgment, maintaining the
respondent's objections, having been reversed by the Supreme Court,
the record was sent back " to have the said cause proceeded with
according to law," and, consequently, I again found the case before
me for a decision upon the merits.

Although, as I have just said, the parties had already been fully
heard, I felt that, owing to the length of time which had elapsed since
the hearing, they might fairly desire to refresh my memory as to
their respective arguments and pretensions. I therefore offered the
counsel of each of the parties a re-hearing of the case, but on both
sides this was considered unnecessary, and my offer was declined. It
only remains with me now to render my judgment, and, before doing
so, to explain the ground upon which it is founded.

Under these circumstances what pretence can the
party, now appellant, have to allege that " the whole
case should have been gone through again."

On the merits of the case, I regret to say that after a
careful examination of the evidence I cannot come to
the conclusion that the learned Judge who tried this
petition was wrong in his appreciation of that evidence
in the case of Asselin, and not being so satisfied, it
would not be right for me to disturb the judgment.
As applicable to this case, I fully and entirely agree
with the observations made by my learned pre-
decessor in the case of Somerville v. Laflamme (1) where
le says :.

(1) 2 Can. 8. C. Rt. 260.
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1881 In a matter of this kind when the two witnesses appear to be equally

-~& respectable, and they positively contradict each other, and the sur-

V. rounding circumstances do not lead the Judges in the Appellate Court
DEs- clearly to the conclusion that the decision in the court of first in-

LAURIERS. stance is wrong, the Appellate Court ought not to interfere, though

1itchieC. they might have decided differently, if they had seen the witnesses.

And I also feel the force of his observations as to the
position of the Judge who has tried the case (I):-

But the Judge who tries the cause in the first instance has many
advantages over those who are called upon to review his decision, he
sees the witnesses, hears their answers, sees whether they are prompt,
natural, and given without feeling or prejudice, with an honest desire
to tell the truth, or whether they are studied, evasive and reckless,
or intended to deceive, &c.

A case such as this is very different from a case at com-
mon law; there the witnesses are in general disinterested
parties, unconnected with the case and so more or less
impartial, while in election cases the witnesses are gene-
rally strong partizans, or more or less mixed up with
the election. The opinion of the learned Judge who has
heard the case is entitled to great weight, and before
his decision can be set aside, we must be entirely satisfied
that he is wrong. In affirmance of this view, we have
the repeated declarations of appellate courts that on
questions of facts, such tribunals must be clearly sat-
isfied that the conclusion at which the Judge who tried
the case arrived is not only wrong but entirely errone-
ous.

With respect then to the charge brought against
the appellant for bribing Asselin, the facts are these: It
appears that Asselin was an influential man in one of
the electoral districts and had been friendly to Mr. Larne
in a former election. Previous to the election now in
question, Mr. Larue, while on a canvassing expedition,
met Asselin on the road and is invited by Asselin to go
to his house, an invitation which was accepted. Asselin

(1) P. 227,
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not being at home, Mrs. Asselin gave him and his carter 1881
a cup of tea and a biscuit. On a second occasion Mr. u=UE
Larue called at the house of Asselin and was entertained '.
by Asselin himself with a glass of whiskey and a biscuit, LAURIEES.

and when leaving Mr. Larue secretly or clandestinely Ritchie,.J.
slipped a $5 bill into Asselin's pocket. The witness says: -

" I m'a coul6 quelque chose dans ma poche, j'ai cru que
c'dtait un $5." It was quite clear he never intended to
and did not make any charge for this hospitality. When
asked what was the value of the refreshments supplied,
he answered that he had made no charge, and that the
outside value would have been $1, and that when the
appellant slipped the money into his pocket, he
said: " Gardez-pa." Mr. Larue does not admit he
slipped the money into his pocket. He says he put
it into Asselin's hands, but does not deny he put it there
clandestinely, and assigns as a reason for not giving it
to him publicly that he was afraid he might hurt his
feelings. The reason he assigns for giving Asselin the
money is that it was to pay for the trouble he had given
him; to pay his expenses and those of his friends he
should send there. No friends were ever sent, no ex-
penses were ever shewn to have been incurred, and it
is beyond doubt it never was intended that any part of
this sum should be returned to Mr. Larue.

It is obvious that Asselin received this money not as
payment for what he had done, or for what he would
do. Asselin does not appear to have been an unfriendly
witness to the appellant, but the contrary. There can
be no dispute, then, that Mr. Larue gave Asselin $5,
and that he gave it clandestinely, whether slipped into
his hand or pocket; that at that time no such money
was due Asselin, nor does any subsequent indebtedness
appear to have been incurred.

In addition to which, Mr. Larue distributed among
different persons throughout the county various
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1881 sums of money amounting to several hundred
LAAu dollars. He gives to. one Lamontagne $10 to $15,

DEs to Pouliot $10, to Targeon $5, to Plante $20, to
Aums. Labrecque $50, to Marcoux $50, &c., in all, as he himself

Ritchie,CJ. states, some $400 or $500, there being no debt or
- liability existing, and it does not appear that any one

of these parties rendered any account of the disposition
of these funds, or that any account was asked for or
expected by the appellant, and we are left with the
simple fact that this candidate distributed through the
county, to prominent men in the county, sums of
money clearly to be used in the election. The law is
very clear-that each candidate at- an election shall
appoint an agent or agents for all his disbursements,
and shall furnish the returning officer with a proper
statement of his election expenses. In this case there
was a return, and according to respondent's own testi.
mony, the amount of his election expenses published by
his election agent, with his knowledge and approbation,
was not $400 or $500, but $20, and this sum did not
include the $5 paid Asselin. As appellant says, no
account of it was rendered. Can it be said he has not
laid himself open to the presumption, which the author-
ities recognize, that this payment to Asselin and
these moneys so distributed were not included
because they were illegally expended ? The reason
he gives for not furnishing a statement of the ex-
penditure of this money is that he considered that it
was " personal expenses," and that he was, consequently,
not bound by the law to pay it out through an agent
or to furnish an account of it. But the learned Judge
of the court below very properly answers- this in this
way:-

It is evident that thb respondent's pretension that the moneys
he expended, which are not included in the published statement of
)is election expenses, were personal expenses, and such as he wqs
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not bound to make known, is defeated by his own testimony. Com. 1881
mon sense alone suffices to show that such expenditures, as I have Lan
enumerated, are not personal expenses; but even if this were not as
self-evident as it is, the 125th section of the Election Act would Dcsu
render doubt impossible. LAURIERs.

Surely Mr. Larue cannot say that the clandestine Ritchie,C.J.

payment of $5 to Asselin was a personal expense. But
it does not rest there, for Asselin adds " that he did no
work and performed no service for the benefit of Mr.
Larue." If the money was intended to be given as
money to be spent as agent, Mr. Asselin ought to have
returned what he had not earned. Mr. Larue never
asked for it, nor for any account, and very obviously
never intended Asselin should make any return or
furnish any account. What possible avail can any
legislation be for the purpose of securing a free and
honest vote of the electors if a candidate can slip $5
into the pocket of one voter, give $10 to another and $20
to another, and so on, and these men never render an
account of these monies, and the candidate asks for and
expects none ? Can there be any other conclusion
arrived at than that these moneys were corruptly
expended,-and where the Judge, who has tried the
case and heard the witnesses, has arrived at an honest
conclusion that such was the case, how can any
appellate court, in the face of all these facts and these
surrounding circumstances, say that such a conclusion
was erroneous ? It is always more pleasant for a Judge
to arrive at a conclusion favorable to innocence than
one which will bear so hard upon the appellant; but it
is impossible for us to say, on the evidence adduced in
this case, that the learned Judge who tried this case
was wrong in his appreciation ot the facts.

There are other cases put forward to which I do
not think it necessary to refer, as the effect of my
judgment on this case of Asselin is to confirm the
judgment of the court below and dismiss the appeal.
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1891 FOURNIER, J.:-
LARUE It is the second time that this case comes in appeal

V.
DsS. before this court. The first appeal, under see. 48 of the

LAURIERS. Supreme and Exchequer Court Act, was limited to one
point, to wit:-whether the Dominion Controverted
Elections Act of 1874 was constitutional. On this
second appeal a very important question, arising
from the interpretation to be given to this same
48th section, is submitted to us, i.e.-whether after
a first appeal, in which the right of appeal has
been limited (as it may be under section 48) to
certain questions of law or of fact, a second appeal may
be had on that part of the case which was withdrawn
from the consideration of the court in the first appeal.
In other words, could this court, under the existing
law, at the time of the first appeal, for any reason
whatever, when seized of a case, send it back to the
lower court ? On the contrary, was it not the duty of
this court to give a final judgment and to report its
decision to the Speaker of the House of Commons, in
conformity with the provisions contained in the 48th
section ? Or, which would amount to the same thing,
at that time could there be two appeals in a contro-
verted election case ?

In order to properly understand the position of the
parties, it is necessary to give a summary of the facts
and procedure of the case. It will be remembered-that
after the general elections of 1878 the question as to
the constitutionality of the Dominion Controverted
Elections Act of 1874 was raised in a number
of cases, and that the judges who where called upon
to deliver their opinion dissented from one
another. In the court of first instance the parties
in this case did not make this objection as a
preliminary objection within the delays specified in the
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rules of practice, for it was only when the trial com- 1881

menced that the objection was made; notwithstanding LARuz

the objection, the judge ordered the trial to be proceeded 's-
with. The case was then heard on the merits as well LAURIERS.

on the question of law as on the questions of fact. On Fournier, J.
the 27th April, 1879, Mr. Justice McCord delivered a
judgment, dismissing the petition, with costs. I do
not assume that ajudgment was rendered on the merits.
I have in favour of my position the very words of the
judgment, which says the petition is dismissed. To say
the reverse, is assuming, in the face of his words, that no
judgment was given. The effect of which was to annul
the petition made by Deslauriers against the return
of the present appellant, as member of the House of
Commons for Bellechasse. The only reason given for
this decision was that the Controverted Elections Act
was unconstitutional. The questions of fact were not
dealt with, although by the effect of the judgment the
questions of fact as well as the question of law were
decided, the petition being finally dismissed with costs.
From this judgment the first appeal was taken.

Before referring to the proceedings taken on the
first appeal, I will read that part of section 48 under
which they were made. This section, after giving a
right of appeal to the court, fixing the mode and
delays of giving'notice of appeal to the adverse party,
gives to the appellant the right of limiting his appeal
in these words:

In and by which notice the said party so appealing may, if he de-
sires, limit the subject of the said appeal to any special and defined
question or questions; and the appeal shall thereupon he heard and
determined by the Supreme Court, which shall pronounce such
judgment upon questions of law or of fact, or both, as in the opinion
of the said court ought to have been given by the judge, whose deci-
sion is appealed from, and the supreme Court may make such order
as to the money deposited as aforesaid, and as to the costs
of the appeal as it may think just; and in case it appears
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1881 to the court that any evidence duly tendered at the trial was

L aimproperly rejected, the Court may cause the witness to be examined
V. before the court or a Judge thereof, or upon commission; and the

DES- Registiar shall certify to the Speaker of the House of Commons the
LAURIERS. judgment and decision of the court upon the several questions as

Fournier, J. well of fact as of law, upon which the judge appealed from might
- otherwise have determined and certified his decision in pursuance of

the said Act, in the same manner as the said Judge should otherwise
have done, and with the same effect, and the judgment and decision
of the Supreme Court shall be final to all intents and purposes.

Deslauriers, the then appellant and the now respon-
dent, wishing to avail himself of these provisions, moved
on the 22nd January, as follows:-

22nd January, 1880- Motion on behalf of the appellant that, inas-
much as the present appeal is only upon the question of law raised
by the respondent, to wit: whether the Dominion Contrdverted Elec-
tions Act 1874 is constitutional, the printing of the record be dis-
pensed with, and further, that the delivery of any factum or points
for argument in appeal be also dispensed with.

In support of this motion Mr. Taillon, as solicitor for
the appellant, made an affidavit, and by the following
paragraphs 2, 4, 5, 6, shows what Destaurier's position
was on that appeal.

2. That by the said record it appears that the above named ap-
pellant's petition has been dismissed on the grounds that The Domin-
ion Controverted Elections Act, 1874, is ultra Vires, because it gives
to the judges of the Superior Court of the Province of Quebec, and to
the said Superior Court of the said Province of Quebec, a new jurisdic-
tion which can be conferred only-by the Local Legislature of the said
province.

4. That the question of law referred to in the second paragraph
of this affidavit is the only question of law apparent in the said
record.

5. That the said record is very voluminous and contains about
225 pages of foolseap, and that it would be very costly and expensive
to get the same printed, and that the printing of the said record and
of the lengthy evidence of numerous witnesses on questions different
from that before this court would not in any way afford any additional
facility in the decision of this case, because the only question is one
of law, namely :-whether the said Act is constitutional or not; and I
verily believe that the printing of the said record, and of the
evidence contained therein on facts and of several documents uncon-
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nected with the point in question, now before this court, will be un- 1881
necessary in the decision of the point raised.

6. That the appeal has been limited by notice to the question of V.
the constitutionality of the said Controverted Elections Act of 1874. DEs-

LAURIERS.

This proceeding limiting the appeal, accompanied by -
affidavit to show that the required notice in such a case Fourmer, J.

'had been given, as seen above, was authorized by the
48th section, and was subsequently sanctioned by a
judgment delivered on the 22nd January, 1880.

Thus, as it was his right to do, the appellant withdrew
from the consideration of this court the questions of
fact. Whatever were his motives in so doing, and
whether by adopting this procedure he well understood
his interests or not, whether or not there would be a
failure of justice if a second appeal is not entertained,
it is not for us to say ; all that I need consider at
present is whether he was legally right when he thus
limited this appeal. It is impossible to deny that by
the 48th section he was given that option. His appeal
as limited was then heard and adjudged.

In this case, as well as in that of Valin v. Langlois,
this court unanimously decided that the Dominion
Controverted Elections Act of 174 was constitutional;
and this was the only question upon which the court was
called upon to give its decision.

The order to transmit the record to the Lower Court
is as follows:-

That the record in the said appeal should be traismitted to the
proper officer of the Superior Court for Lower Canada in and for the
District of Montmagny, being the officer by whom the said record was
transmitted to this court, to have the said cause proceeded with ao-
cording to law.

Relying on this order, the learned judge who decided
the case in the first instance, for a second time under-
took to sit on the case, and delivered the judgment
which is now appealed from. The appellant Larue,
who by this judgment was not only unseated, but was
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1881 also adjudged personally guilty of corrupt practices, in
ARuE his turn brought the case in appeal to this court. He

D. denies that the judge who had finally decided the case
LAURIERS. once had jurisdiction to give a second judgment, alleg-

Fournier, Jing that the judgment of this court given on 3rd March,
- .1880, was a final judgment, and that the case could not

be sent back to the Lower Court for a judgment upon
the facts. Is he right in his contention? I will at
once remark that it would be a grave mistake to rely
on any analogy or comparison taken from the procedure
regulating civil cases, as applicable to election cases;
for there cannot be any. In election cases, the right of
appeal, such as we have it here, does not exist any
where else. It is an exceptional right, heretofore un-
known, and which is regulated by special provisions,
which are to be found in the 48th section of the Supreme
and Exchequer Court Act, and in the special rules of prac-
tice made by this Court for the prosecution of these ap-
peals, as may be seen by the 50th Rule of the Su-
preme Court, rules which declare that the rules appli-
cable to appeals in civil cases shall not apply to appeals
in controverted election cases.

We must therefore look only to the 48th section of
the Act and the special rules, in order to obtain a solu-
tion to the question now submitted to us.

Of course, I admit that in ordinary cases this court has
not only the power, but very often it may be its duty
to send back a cause before the court of first instance
for one reason or another, but in election cases, under
the circumstances of this case, it seems to me equally
clear that we have no such power. There can be no
circumstance, I think, no procedure, by virtue of sec.
48, which could authorize this court, once the appeal
is brought before the court, to send back the case to the
court of first instance, in order to be further dealt with.
I have stated already that the necessary proceedings to
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limit the appeal in this case had been taken, and that 1881
they were subsequently sanctioned by an order of a L% an
judge of. this court. The case having.been agreed on Ds
and submitted to us, what were we obliged to do? Our LAURIERS.

duty is well defined in the 48th section: - Fournier, J.
It was to pronounce such judgment upon questions of law or of

fact, or both, as in the opinion of the said court ought to have been
given by the judge whose decision is appealed from, &c., &c.

The court was bound to give the judgment which
ought to have been given, and this is what was done
so far as it was in the power of the court to do. The
court could not do more. Could the court send back
to the judge, who first tried the case, that part of the
case which had been withdrawn by the act of the pre-
sent respondent from the consideration of this court?
Certainly not. I cannot understand how a contrary
opinion can be seriously entertained. The court was
bound to deliver a final judgment, as required by the
48th section ;-

In the same manner as the said judge should otherwise have done,
and with the same effect, and the judgment and decision of the
Supreme Court shall be final to all intents and purposes.

It will be remembered that this case had been tried
upon the merits, argued on the merits, and that a final
judgment dismissing the petition was delivered by the
judge who tried the case. The case was, therefore, ripe
for an appeal .on all questions of law and of fact. If
the present respondent had not limited his appeal, it
would have been the duty of this court to have given
ajudgment upon the questions of fact as well as of law,
even admitting (which I unequivocally say they weie),
that they were not adjudged upon by the first judgment
dismissing the petition.

It is contended that if the appeal had not been limited,
this court would have had no power to express an
opinion on the questions of fact, because the judge of
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1881 the court below had not given any other reasons for
LA E his judgment, than that he was of opinion the Act was

DV. unconstitutional, and therefore did not give any judg-
LAURIERS. ment upon the facts. This contention certainly cannot

Founr, j.be sustained, for, on the contrary, if a judge, as in the
- present case, is called upon to express his opinion upon

a question of fact, does not do so, that alone in my
opinion would be a good and valid ground of appeal,
and in such a case, the law directs this court, not to
send back the record to the judge who has not given
a decision, but to pronounce such judgment as ought to
have been pronounced by the judge whose decision is ap-
pealed from.

If it is said that this court would then be a court of
original jurisdiction, then I say that we do act, and it
is the duty of this court to act as a court of original
jurisdiction every time that we reverse a judgment and
pronounce the judgment that the court of original jur-
isdiction ought to have pronounced.

I therefore do not hesitate to say, that I am of
opinion, that if the whole case had been submitted to
us on the first appeal, our duty would have been to
pronounce a judgment upon the questions of fact, which
the judge of the court below ought to have pronounced.
We are asked also what course would this court have
adopted, if the judge, after hearing one or two witnesses
at the trial, instead of completing the trial, had refused
to hear any more witnesses and pronounced the judg-
ment which was the subject of the first appeal? This*
objection can easily be answered, for by referring to
sec. 48, it is clearly expressed what the duty of the
court would be in such a case:

And in case it appears to this court that any evidence duly ten*
dered at the trial was improperly rejected, the court may cause the
witness to be examined before the court or a judge thereof or upon
COmliSSion
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Thus, it is clear, that instead of sending back the case 1881
to the court below, it is the duty of this court to hear LARUE

the witnesses. This part of section 48, in my opinion, Dzs-
deprives this court of all power to divest itself of any LAURSs.

jurisdiction over the case. On the contrary, upon this Fournier, J.
court is imposed the duty of completing the trial, no -

doubt for the purpose of avoiding any delays which
would naturally follow the sending back of the case,
and also for the purpose of conforming to the spirit of
the law respecting Controverted Elections, i. e.,-that
these cases should be proceeded with without delay
and with all possible despatch.

By this same section, the court is directed through
its registrar

To certify to the Speaker of the House of Commons, the judgment
and decision of the court upon the several questions as well of fact as
of law upon which the judge appealed from might otherwise have
determined and certified his decision in pursuance of the said Act,
in the same manner as the said judge should otherwise have done,
and with the same effect.

Once an appeal is brought, this court alone can cer-
tify to the speaker in accordance with the provisions of
this Act, and the jurisdiction of the judge of the lower
court ceases, and there is no law which gives us the
power to send back the case to him in order to make
the required certificate.

Those provisions of the 48th section, to which I have
just referred, immediately follow that provision of the
section which gives a party the right of.1imiting his
appeal. These provisions clearly show thai there must
be a final judgment given on the appeal, and that
although permitting an appeal to be limited, there was
no intention that it might be divided and have several
appeals in the same case. On the contrary, the legisla-
ture clearly intended that the one appeal which was
granted should be as simple, as expeditious and as cheap
as possible. To arrive at the conclusion that, becanee

8
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1881 the appeal may be limited, there can be several appeals
E in the same case, seems to me to put oneself in direct

Vs contradiction with the letter and spirit of the law.
LAURIERS. I have no hesitation in saying that under the law

Fourner, J. which we are to look to in deciding this case, there can
- be no doubt on this point. This court has already

decided this question in the case of Brassard v. Langevin,
where it was held that a judgment on preliminary ob-
jections dismissing a petition, was not appealable, and
that under that section (sec. 48, 38 Vic. C. 11) an appeal
will lie only from the decision of a judge who has.tried
the merits of an election petition. I did not concur in
that judgment, but since then the interpretation given by
this court received the sanction of Parliament by 42 Vic.,
c. 39, sec. 10.

This section, although allowing an appeal on pre-
liminary objections to an election petition, does not
apply to cases then pending, except cases in which the
appeal has been allowed and duly filed. This case cannot
be governed by the proviso which is at the end of
section 10. As I have just stated, if we are to be guided
by the law and the decision in force before the passing
of 42 Vic., c. 39, which was sanctioned on the 15th
May, 1879, there could only be one appeal in an election
case. Since, in order to remove the serious incon-
venience which might result in having an election
petition dismissed for some error in the procedure,
which otherwise might have resulted in having the
election declared null, the law has wisely given an
appeal from a judgment on preliminary objections, but
that is all. Section 48 has not been otherwise amended,
and there is nothing which gives any additional remedy
after the case has been tried on the merits.

I have already shown, when referring to the pro-
cedure, that no preliminary objections were filed in
this case. The question as to the constitutionality of
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the Act was raised at the hearing of the case on the 1881
merits. If even it could be said that the first appeal LARUj

taken on the question of law was in fact such an ap- V.
peal on preliminary objections as was subsequently LAURIES.

allowed by 42 Vic., c. 39, I would be still of opinion Fournier, J.
that c. 39 could not avail the appellant on this appeal. -

For by the proviso in that section, the right of appeal
is not given in cases in litigation and then pending,
except in cases where the appeal has been allowed and
duly filed. The only case pending, in which the appeal
had been allowed and filed, was that of Valin v. Lang-
lois, which was filed in this court on the 30th June,
1879, and as the law was sanctioned on the 15th May,
1879, the proviso could only apply to that case, and
thus this appellant was able to get a judgment of this
court pronounced on an appeal from a judgment on
preliminary objections. The same rule cannot apply
in this case, as the case does not come within the proviso
of sec. 10. The first appeal was only filed on the 23rd
June, 1879, so that, if the then appellant had intended
to avail himself of that proviso, he should have filed
his appeal before the 15th May, 1879, the date on which
the bill was sanctioned.

It is very evident that this Act cannot be invoked,
first, because there were no preliminary objections;
secondly, if there had been any, the appeal not being
allowed and filed before the 15th May, 1879, it would
not have come within the terms of the proviso of sec-
tion 10. Now, as under the law there could only be
one appeal, it is clear that the judgment which this
court has already pronounced on the first was a final
judgment, and that it should have been certified to the
Speaker of the House of Commons in accordance
with the provisions of the 48th section. The
Judge of the court below had no jurisdiction
over this case a second time, and this court had
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1881 no power to confer upon him any jurisdiction over
1,.u this case, as it was our duty to pronounce a judgment

"final to all intents and purposes." The terms "further
IAURIERS. proceedings," &c., in our first judgment, relied on by

Fourr,J. the Judge of the court below, cannot mean anything
- more than that the record was to be sent back for the

purpose of taxing costs, issuing writ of execution, &c.,
&c.; but surely cannot mean what the learned Judge
has thought it did, to give him the power of pro-
nouncing a second judgment.

I am therefore of opinion that the duty of the court
in the case now before us would be to declare that the
court below had no jurisdiction to pronounce the second
judgment which is now appealed from, and that the
Registrar of this court should be directed to certify to
the Speaker of the House of Commons that, by our
judgment of 3rd June, we decided the question of the
constitutionality of the Dominion Controverted Elections
Act, 1874, which was the only question submitted to
us by that appeal; and as we were not called upon to give
an opinion on the questions of fact, because the appellant
had limited his appeal, we had nothing to report upon
the facts of the case.

For these reasons I cannot concur in saying that we
can entertain a second appeal. I may add also that
this is not the first case in which the party has limited
his appeal. There have been several cases from Ontario,
and amongst others the case of Wheler v. Gibbs. In
that case the appellant limited his appeal to the ques-
tion of disqualification, not appealing from that part of
the judgment which declared his election void. Now,
on this appeal he succeeded in having the sentence of
disqualification set aside, What would be now the
duty of this court, may I ask, if the appellant came be-
fore this court and asked us to set aside also that part of
the judgment which declared the election void?
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We would treat his contention as being too absurd to 188t
be entertained. Yet this is virtually what we are now L'B

asked to do on this second appeal. What must be our DE.

answer? I certainly am ready to give the same AuRmns.

answer that we would give to Wheler on a second H J.
appeal.

I do not express any opinion on the questions of
fact, although I have carefully considered them, and in
consequence I do not take part in the judgment which
is to be delivered, keeping my seat only for the purpose
of forming a quorum, in order that the judgment of the
majority of the court may be delivered.

HENRY, J.:-

The question of the jurisdiction of the learned Judge
who tried the merits of the petition in this case, and
who, after having given a previous one which was
appealed from to this court and decided on the point to
which the appeal was limited, has since pronounced the
judgment now under our consideration, was formally
raised at the hearing before us and calls for our decision.
The position of the case is as anomalous as unprece-
dented, and has demanded and received from me no little
consideration and study; and, after briefly referring to
the circumstances and law, I will give succinctly my
views upon the issues raised.

No preliminary objections were taken to the petitibn;
but, before the petitioner's case was opened, the juris-
diction of the learned Judge to try the merits of a petition,
under the Dominion Elections Act, was objected to and
argued before, but not decided by, him.- He proceeded
to try the merits of the petition, and after hearing all
the evidence on both sides passed an order dismissing
the petition, and gave as his reason for so doing the
want of jurisdiction. From that judgment the peti-
tioner appealed to this court, but took the necessary



SUPREME COURT OF CANADA. [VOL. V.

1881 steps to limit the appeal to the question of jurisdic-
Cu, tion of the Judge, and obtained an order from me

*. to limit the printing of the case and factums to that
unmns. point. After argument of the point of jurisdiction (the

Henry, j. only one before us) this court unanimously reversed the
judgment -below. Some time afterwards (the record
having been remitted back to the court below) the
learned Judge took it up, and, without further hearing
of the parties, or further evidence, gave the judgment
in question. The question is, therefore, as to his power
or jurisdiction.

It is contended that but one appeal can be taken in
an election case, and that the Judge who tried the merits
could not again have cognizance of the case after dis-
missing the petition by the order, and that an appeal
having been had and determined, the Judge had no
further jurisdiction in the case. It is contended, on the
other side, that as his avowed reason for dismissing
the petition was for want of jurisdiction, and his
judgment being reversed, he was remitted to his
original jurisdiction by the sending back of the
record. We must see what are the legal provisions
applicable to the case. The jurisdiction of both
the Judge and of this court depends solely on the
provisions of the statutes. As a Judge, merely, of the
Superior Court he had no jurisdiction; nor had we any
as a Court of Appeal. It is a distinct jurisdiction
given for purposes and objects very different from those
coming within the ordinary powers of the two tribunals,
with different rules and provisions, and requiring differ-
ent treatment and consideration, and the statute pro-
vides that, in cases not provided for by the rules of
court under it,

The principles, practice and rules on which election peti-
tions touching the election of members of the [fouse of Commons in
, Wgland are, at the time of the passing of this Act, dealt with shall be
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observed so far as consistently with this Act they may be observed 1881
by courts and Judges thereof.

That and other provisions of the Act show plainly v*
DES-

the intention of the Legislature to exclude the ordinary LAURIERS.

jurisdiction and procedure of the two tribunals created H r J.
to try the merits of election petitions. The powers vested -

in the two tribunals must therefore be considered
only such as are given specially by the statute, and the
special rules made under it, and to be exercised as if the
two tribunals had jurisdiction of no other cases or mat-
ters. The powers are limited by the statutes and rules
made under them, which latter are specially directed to
such cases, and other rules of this court declared inap-
plicable to election cases. The proceedings in appeal
therefore cannot be affected by the practice or procedure
in ordinary cases.

A majority of this court decided that under the
statute first passed there was no appeal from the deci-
sion of the Judge on preliminary objections, and the
Legislature remedied the difficulty which was felt as
the'law at first stood. An appeal lies therefore from
the decision upon them, but the amended legislation in
that respect does not in my view affect at all the ques-
tion before us. At first sight it appears strange that in
a case like this, where the petitioner, by the decision of
the Judge against him at the trial, on the question of
jurisdiction, should be compromised; and that the sub-
sequent judgment of this court on that point alone,
although in his favor, could be of no essential service to
him. If, however, he has, by pursuing a wrong course,
shut himself out from the benefit of a judgment on the
merits, the fault must be found where it existed. By.
the appeal in the first instance the whole record could
have come before this court, and as all the evidence had
been taken the merits of the case might have been
argued before, and adjudged on by, this court, and we
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1881 would have been authorized and required to give the
LA judgment which in our view should have been given

Dim by the Judge below. Having in the first place decided
AUarsnU. in favor of the jurisdiction, we would then have consi-

j. dered and adjudged as to the merits of the petition.
- It is, however, contended that as the Judge who tried

the petition had not given judgment on the merits we
could not assume an original jurisdiction. That con-
tention is, I think, unsupported by reason. Suppose for
instance an election petition contains several charges,
and proof to sustain some of them is adduced; but in
giving judgment the Judge fails to refer to some of the
charges proved, but sustains the petition on others, no
one will contend that by such omission this court, on
appeal, could not consider and decide upon the omitted
cases. The Judge had given no judgment as to them, and
still we could do so, although each charge stands in-
dependent of all the others. If, then, for several out of
a number of cases, our right and duty would not be
affected by the omission of the Judge, should not the
same principle apply to all the offences charged? In
this case the learned Judge substantially says "I have
no jurisdiction, and therefore will pronounce no judg-
ment on the merits." This court decided he had juris.
diction and that he should have given a judgment on
the whole case, and, if the appeal had not been limited,
we could have given the judgment he should have
given. The Judge, no matter for what reason, gave a
judgment on the whole case by dismissing the petition.
He could not give any but a final judgment, and that
he did give. If he had not done so, it could not have
come to us by appeal. By coming fully to us we would,
under his judgment dismissing the petition, have full
cognizance of everything before him; and having all
the evidence before us, could have pronounced judg-
ment, as well on the merits as on the question of juris-
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diction. Suppose the Judge, as he might have done, 1881
had merely dismissed the petition, would this court not L&nua
have jurisdiction over the whole record on appeal? We Ds.
certainly would, and giving a defective reason for his LuRIERS.

doing so, does not, in my opinion, alter the case. Henry, J.
It is contended that in a case where only part of the -

evidence had been taken, this court could not provide for
having the remaining evidence taken, and that there-
fore we could not decide in a case where the whole evi-
dence had been taken. I submit, in the first place, that
the proposition is unsound, for if, under the statute, we
have jurisdiction when the whole evidence was takan, a
defect in providing for the other contingency does not
affect our jurisdiction; and, in the second place, the sta-
tute gives this court the power, and it would be its
duty, to have the balance of the evidence taken, provided
it was, as it should be, tendered at the trial. If either
party failed to tender the evidence the laches would be
his own, and he should suffer the consequences. The
words of the statute are so direct and plain that the
most ignorant counsel could not be presumed not to un-
derstand them. But that difficulty does not meet us in
this case, and, but for other references, I would not have
thought it necessary to touch upon it.

If there is one feature more prominent than any
other in the Act, it is that as little delay as possi-
ble should take place in the final decision of elec-
tion petitions. The time for the different steps or
proceedings in them is greatly shortened compar-
ed with other cases. The Judge who tries the.
petition is required, immediately on the expiration of
eight days, to report his decision to the Speaker if no ap-
peal has been taken, and the Registrar of this court is re-
quired to report in the same way the judgment of this
court. This court is authorized to deal with the whole
costs in the cae, and to order in respect of the money
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1881 paid into court as security, so as finally to deal with all
LARus matters connecting with it, showing the intention

clearly was that the case was not to be remitted back
LAURIERS. for any purpose. The policy of the Legislature, as ex-
Henry, j. hibited by the Act, was to hasten the final decision as

far as practicable, and in order to prevent unnecessary de-
lay by sending the record down to take evidence impro-
perly refused, this court is authorized to have it taken
in either of three modes. pointed out. It is patent to my
mind, from the whole construction of the Act, that the
Legislature deliberately intended that when a case
once came to this court the functions of the Judge ceased
as regards the merits of the case, and this court should
fully deal with the case to final judgment; and to show
how the intention of the Legislature in regard to the
prevention of delay has been frustrated in this case, I
need only state that our judgment on the question of
jurisdiction was delivered more than eleven months ago;
and, but for the limiting of this appeal by the respon-
dent, our judgment on the merits of the petition might
have then ended the controversy.

There is no provision in the statutes for sending back
the record from this court, and when a judgment has
been given by the Judge, final in its nature but for the
appeal, I can see no power in this court to authorize
the Judge again to assume any jurisdiction in regard
to it.

The formal order of this court was to remit back the
record to be proceeded with according to law. If the
law furnished no further means of proceeding, our order
could not create them. The order was made without any
hearing of the parties, but if they, had been heard and
the peculiar position of the case brought out before us,
I, if then taking the same view as I now do, would
certainly have objected to that course, and would have
suggested what appears now to me to have been the
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proper course, and that is for the Registrar of this court 1881
to have reported the special circumstances by which, IAve
through the act of the respondent, we were prevented .
from giving a judgment on the merits of the petition. LAURIEs.

I think, therefore, the appeal should be allowed with , .
costs.

Holding the opinion I have expressed, I do not con-
sider it necessary to express my. view as to the merits
of the petition, particularly as the majority of the court
who differ from me in regard to the question of juris-
diction have agreed as to the merits of the petition also,
and any opinion I might express would not affect the
result.

TAs0HEREAU, J.:
The appellant's contention, that Mr. Justice McCord

should not have rendered judgment in the case till a
new notice of inscription had been given, cannot be
now sustained. It would, perhaps, have been more
regular if this had been done, but whatever irregularity
there may have been in the matter has been waived
by the appellant's conduct in the court below. Having
been informed by Mr. Justice McCord that the case was
to be proceeded with, the appellant made no objection
to it. He cannot here avail himself of irregularities
which he was aware of, and to which he did not object
in the court below.

On the merits, I am of opinion to dismiss the appeal.
Indeed I do not see upon what grounds this case has
been brought to appeal. Couture's case, did it stand
alone, is so clearly proved by Couture himself, that the
appellant's only hope of success before this court must
have been based upon the assumption that this court
would be disposed to review the judgment of the court
below as to the credibility of this witness. Now when
the Judge who presided at the trial, who heard this
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1881 witness, who saw his demeanor in the box and the
LAnua manner in which he gave his evidence, has believed

DES- him and has accepted his evidence as entirely reliable,
LAURIERS. can we here reject his testimony as unreliable and

Taschereau, decide that he is not a credible witness ? Is there any-
J. thing in the record which would authorize us to do so?

The general rule is, as stated by Lord Chelmsford in
Gray v. Turnbull (1), that upon a question of fact an
appellate tribunal ought not to be called upon to decide
which side preponderates on a mere balance of evidence.
To procure a reversal, it must be shown irresistibly
that the judgment complained of on a matter of fact is
not only wrong but entirely erroneous.

In the Halton case (2) Richards, C. J., said:-
We do not think we can properly interfere with the decision of

the learned Chief Justice as to the facts found by him, the general
rule being that the finding of the Judge who hears the witnesses
where there is conflicting evidence, and the decision turns on the

credibility of the witnesses, should prevail. He sees the witnesses,
hears their testimony, observes the way in which they answer ques-

tions, and is in a much better position to decide on conflicting
evidence than those who merely read the statements of the witnesses,
as they have been taken down. We are all of opinion that we ought
not to interfere with the finding of the learned Chief Justice as to the

matters of fact.

And Strong, J., added
The question of fact argued on this appeal must, I am of opinion,

be held to be concluded by the determination of the learned Judge

who tried the petition. * It is a principle well

established in the procedure of appellate tribunals, including the
highest court of theEmpire-the House of Lords-that questions of
fact depending on the veracity of witnesses, and the credit to be
given to them, are concluded by the finding of the Judge of first in-
stance, in whose presence the testimony is given (3).

Of course, this rule does not apply where the case

(1) L. R. 2 H. L. Sc. App. 54. (3) See also Davidson v. Ross, 24
(2) I C. L J. 273. Grant at p. 50; and the Alice,

L. R. 2 P. C. 295,
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depends upon the drawing of inferences from the facts 1881

in evidence (1), but there is nothing of the kind here. LARtE

Take Couture's case. Couture had been mayor of
Buckland for seven years and was in the employ I.AURIERS.

of the Local Government as a forester (garde-fore- Taschereau,
stier). He was a Conservative, had worked against J*
Mr. Boutin, the local member, at the last previous
election, and had also worked actively against
Lare during the election of 1875. On the 10th
June, 1878, just three months before the nomination day
for the present election, he met the respondent at Mr.
Swiberg LaRue's at St. Charles. He states that LaRue
then told him that Mr. Boutin had been doing his best
to get him (Couture) turned out of place, but that he
(LaRue) had done all he could to keep him in office;
that an election was about to take place, and that if
Couture acted as he had done during the previous
election, it was pretty sure that he was done for, " que
son affaire diait cuite ;," that he (LaRue) had stood by
him and that it was on that account that he had not
lost his place. He then says:

Je dis alors 1A & M. LaRue que ie sc-rais pour lui. II me dit alors
que si les gardes-forestiers tombaient, i me ferait avoir quelque chose

de mailleur que 9a ; j'ai compris une position meilleure du gouverne.

ment f6d6ral.

He swears that LaRue promised:
De sauver ma position, et que si les gardes-forestiers 6taient abolis,

faurais quelque chose de mieux que ga.

Further on he says:
II ne m'a pas dit quoi; j'ai compt6 sur sa parole; it m'a dit

que ses amis il en aurait soin c'6tait pendant la derni4re 6lection,

je me suis rencontr4 avec M. Achille LaRue pendant la lutte, je ne
suis pas capable de dire la date, et 1A M. LaRue me dit qu'il aurait
soin de ses amis, et mille autres t6moignages de mome.

If Couture's testimony is to be relied upon, the judg-

(1) Thurburn v. Steward, L R. 3 P. C. 478.
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1881 ment of the court below is unimpeachable, and the
LRGE court below having relied upon it and given credence

. to it, there is nothing in the record which would
LAURIERS* warrant us here to say that it must be rejected as un-

Taschereau, worthy of belief.
The appellant seems to think that because he, on oath,

as he pretends to have done, positively denied the con-
versation with him, sworn to by Couture, ipso facto
Couture's testimony ought not to have been relied upon
by the Judge who presided at the trial. Now, we
cannot interfere in such a case with the finding of the
learned judge on a question of fact. He found Couture
a reliable and respectable witness and gave full credit
to his testimony, and, without imputing anything
derogatory to the character of the appellant, he, the said
Judge, was of opinion that he, the appellant, must have
forgotten a promise made in the heat of an electoral
contest. Now, I do not see how the learned Judge
could act otherwise. To believe Couture was not to
impute perjury to Larue, whilst to reject Couture's
evidence would have been imputing perjury to him,
Couture.

It is a recognized rule of evidence that, ordinarily, a
witness who testifies to an affirmative is entitled to
credit in preference to one who testifies to a negative,
because the latter may have forgotten what actually
occurred, whilst it is impossible to remember what
never existed. This rule has received a frequent appli-
cation. I will only refer to the case of Lane v. Jackson,
in England (1), to the case of Wright v. Rankin, in
.Ontario (2), and to the case of Still v. Hindekopers, in
the United States Supreme Court (3). In Lane v. Jack-
son, the Master of the Rolls said:

I have frequently stated that where the positive fact of a particular

(1) 20 Beav. 539. (2) 18 Grant 625.
(3) 17 Wall. 384.
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conversation is said to have taken place between two persons of 1881
equal credibility, and one states positively that it took place, and the
other as positively denies it, I believe that the words were said, and us
that the person who denies their having been said has forgotten the DES.
circumstance. By this means, I give full credit to both parties. An LAUsIERs.

axiom of the civil law, originated at a time when the rule testi unus Taschereau,
testis ulluas prevailed, said in the same sense: " Magie creditur J.
duobus testibus afirmantibus quam milles negantibus."

I also agree with the Chief Justice that the David
Asselin five dollars case has been made out against the
appellant. The fact that the appellant did not include
this sum in the return of his expenses required by the
Act is a strong presumption that, in his own mind, this
payment could not bear scrutiny (1). The contention
that he was not bound to return this payment, because
it was a personal expense, cannot be sustained. Mr.
Justice McCord demonstrates clearly that, according to
the appellant's own evidence, a part at least of
these five dollars was not for personal expenses, and
then the statute requires personal expenses as well
as all other expenses to be included in the return
required (2).

In fact, sec. 123 clearly says so; the word expected
therein is a misprint for excepted; 26-27 Vic., ch. 29,
sec. 4, Imperial. But even as it reads it includes per-
sonal expenses: "A detailed statement of all expenses
incurred by or on behalf of any candidate " must in-
clude personal expenses.

I am of opinion to dismiss the appeal with costs.

GWYNNS, J.:-

Upon the hearing of this appeal, it was objected that,
after the case was remitted from this court to be pro-

(1) Bewdley case, 1 O'M. & H. 20; Montreal, 3 Legal News, 354;
Bradford case, 1 O'M. & H. 30. Rogers on Elections, 12th edi.

(2) See Terriault v. Ducharme, tion 348; Bushby's Election
before the Court of Review, Law 97.

0
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1881 ceeded with according to law, Mr. Justice McCord had
LauE no jurisdiction to take up the case and to pronounce a

D. judgment upon the merits.
LunREs. But for the countenance which this objection has

Gwnne, j. received in this court I should have thought the point
to have been free from all doubt.

The election petition came originally before Mr.
Justice McCord for trial, when the then respondent,
the now appellant, on the 27th January, 1879, before
the trial of the petition was entered upon and any
evidence tendered, filed, as a preliminary objection to
the judge entering upon the case, a formal paper, insist-
ing that he had no jurisdiction to entertain the petition.
The learned judge did not at once pronounce judgment
upon this objection, but reserved it for his consideration
until the evidence upon the merits should be taken,
when, if he should be of opinion that he had juris-
diction, he would, of course, proceed with the case upon
the merits; but, if he should be of opinion that he had
no jurisdiction, he, of necessity, must decline to enter
into the merits, for in such case, in his judgment, the
evidence which had been taken must needs be evidence
taken coram non judice. At the close of the evidence,
the learned judge, having taken en delibdtd the objection
to his jurisdiction, arrived at the conclusion that he
had no jurisdiction in the case, and he therefore declined
to enter into it upon its merits, and he made an order
in the following terms:

Having heard the parties on the objections made by the defendant
to the petition of the petitioner, and after mature deliberation, the
objection made by the dqfendant to the jurisdiction of the Suwperior
Court and its judges is declared wellfounded, and in consequence, the
said objection is maintained, and the petition of the petitioner is
rejected and dismissed.

Now, it is contended that this word " dismissed"
being used here, the petition has been dismissed
pbsolutely, and that the merits were therefore disposed
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of, and that the judgment given by the learned judge 1881

having been appealed it would have been open to this UE

court, upon the former appeal, to have decided the case V.-
upon the merits, if the then appellant had not, as is said, LAcRInS.

limited his appeal to the question of jurisdiction. This Gwynne, .
contention, as it seems to me, is based upon a very -

apparent fallacy; and, indeed, if the objection were
well founded, it would be one to the order made by this
court, upon the former appeal, when, for the reason that
the merits had not been entered into at all by the court
of first instance, this court remitted the record to be pro-
ceeded with according to law, that is, to be adjudicated
upon by the constitutional tribunal of first instance
upon the merits. As matter of law and of fact we know
that the petition Was not dismissed, and the order itself
in which the word is used shows that it was not, in
any other sense than that it was dismissed from the
consideration of the learned judge, as the necessary
consequence of his having maintained the objection
taken to his jurisdiction, thereby holding that he had
no jurisdiction to adjudicate upon the case, and having
no such jurisdiction. he could not adjudicate by dismiss-
ing the petition. It is to the substance that we must
look, and not criticise too closely the accuracy of the
formal expressions used. The appeal taken against
this order was not, in truth, an appeal against an order
dismissing the petition, but against an order maintain-
ing objections taken to thejudge's jurisdiction, the con-
sequence of maintaining which objection was that
justice had been frustrated by the petition not having
been adjudicated upon at all. It is said that the appel-
lant in that appeal limited the appeal to the question of
jurisdiction; but there was nothing for him to limit,.-
that was the sole point which could have been appealed,
for it was the sole point adjudicated upon, or professed
or intended so to be, and the limitation was affixed by
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1881 the learned judge from the nature of his judgment. In
LAREE that case, the evidence taken before Mr. Justice McCord,

* and which his judgment in effect held to have been
LAURIERa. taken coram non judice, could not properly have been

Gwynne, j. brought before this court, and on motion of the then
appellant, that as the appeal was only upon the question
of law raised by the respondent, to wit, whether the
Dominion Controverted Elections Act of 1874 was consti-
tutional, there was no occasion for printing anything,
the printing of the record and the delivery of factums
were dispensed with. This order was a proper one to
have been made, not because of the appellant (when in
a position to appeal against an adjudication upon the
merits) having limited his appeal to a point of law, but
because the adjudication of the learned judge to the
effect that he had no jurisdiction to entertain the peti-
tion, was the only thing which was decided and
which was open to appeal. The 48th section of the
Supreme and Exchequer Court Act, which enables this
court to give such judgment as the Judge in the court
below should have given, plainly applies to the case of
an appeal from a judgment on the merits after trial. The
whole frame of the section shows this, there is nothing
in the Act to warrant this court in constituting itself a
court of first instance to hear and determine the merits
of an election petition in a case in which the constituted
tribunal of first instance has refused to adjudica.te upon
the petition on the ground that it had no jurisdiction.
The former appeal having been, as it only could have
been, against the decision of the Judge, which was, that
he had no jurisdiction, this court pronounced the only
judgment which it could have pronounced, when it
allowed the appeal, and held that he had jurisdiction,
and remitted the record to him to be proceeded with ac-
cording to law, and this only could be by his exercising
the jurisdiction which he had declined to exercise, upon
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the ground that, in his opinion, he had it not. This he 1831
did by offering to the counsel of each of the parties a L, a
rehearing of the case, which both parties, considering D.

it to be unnecessary, declined, and he proceeded to ad- LAUIEES.

judicate on the petition upon its merits. From this Gwynne, J.
adjudication this appeal is taken, which now for the -

first time brings the merits before this court to be dealt
with under section 48 of the Act.

I am of the opinion, which I have invariably enter-
tained in these election cases, that if there are any cases
in which more than in others we should inflexibly
adhere to the rule that we should never reverse upon
mere matters of fact the findings of the learned
Judge who sees and hears the witnesses and tries
the case, unless we are convinced beyond doubt that his
conclusions are erroneous, it is in these election peti-
tions, where so much of necessity depends upon the
manner in which the witnesses give their evidence.

I am of opinion, therefore; that the judgment of the
learned Judge should be maintained, and that the elec-
tion should be voided upon all the grounds upon which
it has been pronounced to be void in his judgment.

As to the case of Eusebe Couture, it is urged that such a
judgment would be at variance with the judgment of
this court in Somerville v. Laflamme, but there is nothing
in that case to the effect that where there is but one wit-
ness speaking directly to a charge of personal corruption
which is denied by the accused person on oath, a Judge
is relieved from the duty of seeking for other matter in
the evidence which may incline his mind to believe the
one in preference to the other, or to reject the testimony
of one and believe the other fot the manner in which
they may have respectively given their evidence, or
which relieves him from the duty of determining
whether he finds anything in the evidence corrobora-
tive of the testimony of the one or of the other. In the

91
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1881 case before us, the learned Judge has taken great pains
aiU to show that in truth the present appellant did not in

". his evidence under oath contradict Couture in the
LAuRisRs. material points, but that it appeared to the learned

Gwynne, j. Judge that the appellant's counsel so framed the ques-
- tions put to him as to evade eliciting an answer in

reality in contradiction of Couture, although upon a
hasty view it might seem to be so, and he explains his
reasons for believing Couture, and for attributing the
appellant's contradiction of Couture, if he intended to
speak in actual contradiction of him, to forgetfulness of
what occurred in the excitement of his canvass. I con-
fess that looking at the loose manner in which the con-
test, upon the appellant's part, appears to have been
conducted, in many matters open to the imputation of
corrupt intent, there is abundant matter in the evidence
which might be referred to as supporting and justifying
the conclusions arrived at by the learned Judge.

The appeal therefore should be dismissed and the
result certified to the House of Commons, and Nicolas
Pouliot and Anselmn Plante should be reported as having
been guilty of corrupt practices.

Appeal dismissed with costs.

Solicitors for appellant-Messrs. Montambault, Lange-
lier 4- Langelier.

Solicitor for respondent-Mr. Amyot.
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CONTROVERTED ELECTION OF THE 1880
COUNTY OF CITARLEVOIX. *Nov.91l,11.

1881,

SIMON XAVIER CIMON.....................APPELLANT; *Feby. 11.

AND

JOSEPH STANISLAS PERRAULT ...... RESPONDENT.

The Dominion Elections Act, 1874, sees. 82, 83 and 84-Public
peace-Colorable employment-Liability of candidate for the acts
ofpersoans employed by agent-Bribery.

On a charge of bribery against one T. and one A., upon which this
appeal was decided, the Judge who tried the petition found as a
fact that A. had been directed by T., an admitted agent of the
respondent, to employ a number of persons to act as policemen
at one of the polling places in the parish of Bay St. Paul on the
polling day, and had bribed four voters previously known to be
supporters of the appellant, by giving them $2 each, but held
that A. was not agent of the respondent, and, therefore his acts
could not avoid the election. The facts of this case are fully
set out below.

Held, on appeal, that as there was no excuse or justification for em-
ploying these voters, their employment was merely colorable,
and these voters having changed their votes in consequence of
the money so paid to them, and the sitting member being re-
sponsible alike for the acts of A., the sub agent, as for the acts
of T., the agent, and they having been guilty of corrupt practices,
the election was void. (Taschereau and Gwynne, J. J., holding
that A , the sub-agent alone, had been guilty of bribery.)

THIS was an appeal from the decision of Mr. Justice
Routhier, of the Superior Court of the Province of Quebec,
District of Saguenay, delivered the 15th day of September,
1880, dismissing the petition against the return of Joseph

*PRESENT:-Ritchie, C. J,, and Fournier, Henry, Taschereau and
Gwynne, J. J.
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1880 Slanislas Perrault, as member of the House of Commons
C,, for the Electoral District of the County of Charlevoix,

*. in the Province of Quebec.
PERRAULT.

- The appellants limited their appeal to four charges
of corruption by the candidate and sixteen charges of
corruption by agents.

This appeal was determined upon the fifth charge
known as the Tarte and Allard case.

One P. Allard was charged with having, under the
authority of one Tarte, bribed four voters, viz : A.
Bouchard, E. Martin, S. Boivin and . Gagnon-previ-
ously petitioner's supporters-by the payment of $2 to
each of them. Tarte, who was the brother-in-law of
the respondent, and admitted to be his general agent in
the western part of the county, on the receipt of cer-
tain letters and telegrams, informing him that roughs
were coming down from Quebec to interrupt the
peaceable voting of the electors, did not enquire to
ascertain whether the reports in these telegrams and
letters were well founded or not, nor take the proper
steps to secure by legal means the public peace, but
stated that he had applied to Hon. Mr. Langevin or
Hon. Mr. 11issona for a detachment of " B " Battery, and,
reeeiving no reply, asked the captain of the volunteer
company at Baie St. Paul if he could keep order with
his men, and that the latter replied he did not consider
himself authorized to do so. Tarte thereupon gave
Aliard money, and asked him to employ persons to act
as policemen, and farther induced him to advance
money for the sam3 purpose, promising to return it.
No roughs came, and there was no disturbance. Allard
employed the above named four voters who were known
to be appellant's supporters, and they all swore that, in
consequence of the money they received from Allard,
they changed their vote, and voted for respondent. This
expenditure was not included in the official return of
respondent's legal expenses, made by his agent.
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Mr. C. P. Davidson, Q. 0., and Mr. 11ackay with him, 1880
for appellant: CLON

Mr. Justice Routhier regarded the payments as direct V'
acts of bribery, but refused to make the respondent liable -

for them, on the ground that Allard was not a general
agent, and that his authority was limited to the hiring
of a number of men for the pretended purpose of pre-
venting violence at the polls. As a matter of fact, these
men performed no such duty, and did nothing in return
for the money thus received. Allard was active in the
election. Some witnesses speak of his having been
known as a vigorous partisan. He attended committee
and other meetings. Mr. Tarte, the brother-in-law of
respondent, his chief manager and recognized agent,
was heard to have specifically requested Allard to take
charge of the very concession where the men so bribed
resided. Mr. Tarte also furnished the larger part of
the money thus illegally used. That is a fact upon
which no dispute exists. But Mr. Tarte claims that
Allard's instructions were limited to the employment
of men, and that there was no question of buying
voters. The hiring was a flimsy pretext for their pur-
chase. I contend the candidate is responsible for the
acts of persons specially employed by his agent. The
case seems irresistible, as well in respect of the deliber-
ate and flagrant act of bribery which it involves, as of
the direct connection with it of persons for whose acts
respondent must be held responsible.

Mr. Angers, Q.C., for respondent:
P. Allard is a peaceful citizen of Bate St. Paul, who

is little accustomed to mix himself up in election con-
tests. Some days before the voting, Mr. Tarte requested
him to hire some men to keep the peace, without
naming any one. This request is not, in law,. an
offence, and Mr. Tarte, who had already gone through
several elections in the county, had good reasons for
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1880 doing as he did. Allard had no other mission to per-
cutox form; if he went beyond his instructions, his so doing

,1 cannot do any harm.
- Abraham Bouchard, Jean Gagnon, Samuel Boivin,

Israel Gagnon, admit that they sold themselves for two
dollars. But this avowal establishes nothing. It must,
be proved that there was really bribery. The cynicism
displayed by these four witnesses is far from giving
any weight to their evidence.

P. Allard possesses the confidence of the petitioner,
who twice brings him forward under oath to explain.
Now, this witness, whose reputation is blameless, flatly
contradicts these four electors who were ready to sell
themselves for two dollars. He hired these people to
keep the peace on the eve of the polling day, and that
was all. No one proves that Allard canvassed them;
on the contrary, all declared themselves supporters of
the respondent. But, supposing they were really
bought, as they say, what would be the consequences
of P. Allard's conduct? We have already seen that
the mission confided to him by Mr. Tarte could not
make him an election agent. But, of his own accord,
by his actions and his relations with him, can he have
become the agent of the respondent to the extent of
being able to compromise him? When there is no
general system of bribery proved, -it is necessary that
the isolated cases and the mandate be clearly proved.

There are no precise rules for determining agency;
each case rests upon the evidence; but it must be borne
in mind that an election is a serious matter, and should
only be set aside for the weightiest reasons This ques-
tion of agency has already ben discussed at length
before our Courts; we will but refer to a few decisions
already given on this point: The Portizeuf case (1), and
the Jacques 'Cartier case (2).

(1) 2 Q. L. R. 283. (2) 2 Can. Sup. C. R. 307-311, 1
Q. L. 295.
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Allard did not canvass ; he made no speeches ; in a 1880
word, he took no part in this election.

What is Allard's position, compared to that of Belle- v.
rive and Terreau in the Quebec East case, to that of PERRAULT.

Conway, Cardinal St. Denis, St. Jean, Dijour in the
Jacques Cartier election ? and yet all these men, who
mixed in these elections, who were in a position to use
their influence, and who, in fact, did so, have not been
considered as agents.

The learned Counsel also referred to the Tamworth
case (1); Salford case (2) ; Longford case (3) ; Gloucester
case (4); Durham case (5); Windsor case (6) ; London-
derry case (7).

RITCHIE, C. J.
This was a petition against the return of the respon-

dent as the member of the House of Commons for the
County of Charlevoix. The learned judge, whose judg-
ment is appealed from, dismissed the petition, holding
that the charges against the respondent had not been
sustained.

With reference to the personal charges against the
respondent, the principles enunciated by my learned
predecessor, and to which I have referred in the case of
Larue v. Deslauriers (8), are very applicable to this case,
because there was considerable weight given by the
judge who tried the case, to the manner in which some
of the witnesses brought to prove the personal charges
gave their evidence.

But there is a charge against the respondent's agent
which, in my opinion, must avoid the election.

It is the fifth case treated in the appellant's factum, by
which Pamphile Allard is charged. with having, under

(1) 1 O'M. & H. 78. (5) 2 O'M. & H. 135.
(2) 1 O'M. & H. 140. (6) 1 O'M. & H. 3.
(3) 2 O'M. & H. 13. 7) 1 O'M. & H. 278.
(4) 2 O'M. & H. 64. (8) 5 Can. Sup. C. R. 91.
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1881 the authority of Mr. Tarte, bribed Abraham Bouchard,
Cmon Samuel Boivin, Israel Gagnon and lean Gagnon, pre-

PERiAULT. viously petitioner's supporters, by the payment of $2.00
- to each of them.

RitchieC.J. Mr. Tarle was the brother-in-law of the respondent, his
agency is admitted, and, indeed, it could not be denied,
for he was obviously entrusted with and had, it may be
said, the entire management and conducting of the elec-
tion on respondent's behalf in that part of the county.
He states that he received letters and telegrams from
certain parties in Quebec, informing him that certain
roughs were coming down to interfere with the peace-
able voting of the electors, but he does not appear to
have made any enquiries, or taken any steps to ascertain
whether the reports in these telegrams and letters were
well founded or not; thereupon he gives Allard money
and asks him to employ persons to act as policemen,
and he further induces him to advance money for the
same purpose, promising to return it. With this money
the judge below finds Allard bribed certain voters.
There is no satisfactory evidence to show that any extra-
ordinary measures whatever were necessary to be taken
with a view to the preservation of the peace; and if
such a course had seemed necessary no proper steps
were taken to secure by legal means the public peace,
nor do the proper authorities appear to have had the
slightest intimation from Tarte or Allard, or indeed from
any source whatever, that trouble was anticipated.

The personal application of Mr. Tarte to Hon. Mr.
Langevin and Capt. Gauthier, unsupported by affidavit
or evidence of any kind, were perfectly futile, because.
neither of the parties applied to had any authority
in the matter, and if they had authority, no verified
facts were laid before tdem to justify their acting.

'I he law makes ample provision in such a case, and
points out how and to whom the application should be
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made, and the steps that should be taken in such an 1881
emergency, and provides upon whom the duty and Cnon
responsibility in such a case is cast of preserving the PERRAULT.

peace, and the means by which this shall be accom- RitcJ
plished. Thus by sec. 81 of the Dominion Elections Act,
1874 " every returning officer and every deputy return-
ing officer, from the time of the taking of the oath of
office until the day after the closing of the election,
shall be a conservator of the peace invested with all the
powers appertaining to a justice of the peace," and by
sec. 82, such officers " may require the assistance of
justices of the peace, constables or other persons present
to aid him in maintaining peace and. good order
at such election, and may also, on a requisition made
in writing by any candidate, or by his agent, or by any
two electors, swear in such special constables as he
deemsnecessary "; and by sec. 83, " such returning officer
or deputy returning officer may arrest or cause to be
arrested by verbal order, and place in the custody of
any constable or other persons any person disturbing
the peace and good order at.the election, and may cause
such person to be imprisoned under an order signed by
him until any period not later than the close of the
poll "; and by sec. 84, such returning or deputy return-
ing officers may require any person within one half
mile of the place of nomination or of polling station to
deliver to him any fire-arm, &c., and any person refusing
to deliver such weapon shall be liable to a fine, &c.

All which was entirely disregarded by Mr. Tarle,
and not the slightest excuse, still less justification, is
offered for his thus ignoring the law, and taking upon
himself, an active partizan, the duty and responsibility
of preserving the public peace; no evidence whatever
was offered to show that the slightest grounds existed
justifying the sending of the telegrams or letters, nor
does there. appear to have been any persons sent from
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1881 Quebec, nor does there appear to have been any dis-
cmon turbance whatever at the election.

PERAULT. I can, therefore, come to no other conclsion than that
-e there were no reasonable grounds for any extraordinary

thCmeasures being taken for preserving the public peace,
and, if there had been, that there were no reasonable
grounds whatever for Mr. Tarte taking upon himself
the employment of 30 unauthorized persons, and that
there was no excuse or justification for employing and
paying voters, as was done by Allard, by the direction
of Mr. Tarte.

If trouble was really anticipated, I feel it quite im-
possible to believe that Mr. Tarte would have employed
80 men on his own account, and at his own expense,
without calling on the proper legal authorities whose
especial duty it was to preserve the peace, or without
even hinting to them that trouble was feared, so that
proper, unobjectionable and legal precautions might be
taken to provide against any unlawful disturbance.

I may here say that I find that on the trial a question
was put to Mr. Tarte which was objected to by the
respondent, viz., whether the 30 men, which he alleged
he had employed were paid ? This objection was
sustained. And again, whether these men were voters ?
Also objected to, and objection sustained. These were,
in my opinion, most pertinent and proper questions,
and I cannot conceive on what valid grounds they
were rejected, for, if the transaction had been an honest
one, it is to be presumed the agent would have been
only too glad to give such an answer as would dispel
any unfavorable inference.

The questions having been objected to and not ans-
wered, the only reasonable inference is that the questions
were objected to and not answered because the answers
would militate against the witness and the respondent.

Then, how do these men, who are charged with
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having been bribed, state the case as to Allard's dealing 1881
with them? Oiuox

We have first: P .
PERRAULT.

Jean Gagnon :itchieC.J.

Q. Vous rappelez-vous de 1'lection qui a eu lieu entre M. Simon
Xavier Gimon et Mf. Joseph Stanislas Perrault, dans rann6e (1879)
mil huit cent soixante-dix-neuf, dans le mois de f6vrier ?-R. Oui.

Q. Etiez-vous blecteur . cette 61ection-14? R. Oui.
Q. Avez-vous eu de largent de Painphile Allard? R. Oui, j'en ai

eu.
Q. Combien? R. Dix chelins, je ne peux pas dire autrement, j'ai

eu dix chelins.
Q. Avez-vous fait quelqu'ouvrage pour cet argent-1& ? R. Non, je

n'en ai pas fait.
Q. Avez-vous vot6 ? R. Oui j'ai vot6.
Q. Avez-vous objection de dire pour qui vous avez vot6 ? R. J'6tais

pour M. Cimon auparavant que j'ai eu les dix chelins ; 9a m'a fait
voter pour M. Perrault, c'est cela.

Q. Avez-vous vu M. Tarte dans lection? R. Oui.
Q. Avez-vous eu connaissance s'il s'est mAl4 g~n6ralement de cette

lection-14 ? R. Je 'ai vu passer quelquefois. Je ne reste pas dans
le village, je reste dans St. Joseph & une lieue et demie de '6glise,je
Pai vu passer plusieurs fois par exemple.

Q. Il marchait pour F41ection ? R. Dans le temps de 1'1ection il.
marchait pour 11ection.

Q. L'avez-vous vu, M. Tarte, vous? R. Oui, je 1ai vu, j'ai 6t6 moi
mime chez lui, lorsque mon frbre a vot6.

Abraham Bouchard:
Q. Vous rappelez-vous de l'61ection qui a eu lieu entre M. Joseph

Stanislas Perrault et M. Simon Xavier Cimon, dans le mois de
f6vrier mil huit cent soixante-dix-neuf7 R. Oui.

Q. Avez-vous requ de Fargent dans cette 6lection ? R. Oui.
Q. Combien avez-vous regu ? R. Deux piastres.
Q. De qui aves-vous requ cet argent-ld? B. De Pamphile Allard,

marchand.
Q. Pour qui 6tiez-vous avant d'ayoir requ cet argent? R. Pour

M. Gaion.
Q. Avez-vous fait quelqu'ouvrage pour cet argent-14? R. Non,

monsieur.
Q. Voulez-vous dire pour qui vous aves vot6? R. Pour M.

Perrault.
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1881 Q. Auriez vous vot6 pour M. Perrault sans cet argent-lA ? R.
Non, monsieur.

Cmos?
Transquestionnd.-Q. Vous vous 6tes vendu, vous avez vendu

PERRAULT. votre voix pour deux piastres ? R. Oui, monsieur.

Ritchie,C.J. Samuel Boivin:

Q. Vous vous rappeles de 16lection qui a eu lieu entre M. Simon

Xavier Cimon et M. Joseph Stanislas Perrault, dans le mois de

f6vrier (1879) mil huit cent soixante-dix-neuf ? R. Oui.
Q. Veuillez dire si vous avez regu de 'argent et de qui dans ce

temps-lA.
(Object6 par le d6fendeur & cette question parce qu'elle est trop

vague. Question retir6e.)
Q. Avez-vous requ de I'argent de M. Pamphile Allard? R. Oui,

monsieur.

Q. Combien avez-vous requ ? R. Deux piastres ($2.)
Q. Pour qui 6tiez-vous avant d'avoir requ cet argent-ld ? R. Pour

M. Cimon.
Q. Avez-vous fait quelqu'ouvrage pour cela ? R. Oui, j'ai fait une

commission qui pouvait valoir environ trente sous.
Q. Avez-vous objection A dire pour qui vous avez vot6 ? R. Oui,

pour M. Perrault.
Q. Auriez-vous vot6 ,pour M. Perrault sans cet argent-la? R.

Non, monsieur.
Q. Avez-vous eu connaissance si M. Pamphile Allard s'est bien

occup6 d'61ections g~n6ralement? R. Cela, je ne connais rien la-
dedans.

Q. L'avez-vous vu marcher pour 1'61ection? R. Non, monsieur.

Q. Lui aves-vous parl6 ?-R. Oui, je lui ai parl6 A lui-mime. Vous
me demandez si je 'ai vu, je vous le dis.

Q. Veuillez dire ce que M. Tarte vous a dit par rapport A M. Pam-
phile Allard?-R. Oui. (ObjectM par le d6fendeur A cette preuve
comme tendant A faire une preuve de oui-dire, n'6tant pas prouv6
que M. Tarte soit un agent, ou que dans cette circonstance, il agisse
en sa qualit6 d'agent du d6fendeur. Preuve prise sous r6serve de
Ilobjection.) R. Je vais vous le dire. Loraque mon frdre a eu vot6
devant Pamphile Allard, Pamphile Allard a sorti, it lui a donn6
($1.00) une piastre. Je lui ai vu donner la piastre. II a dit: Tu as
perdu une piastre ($1.00). La veille de la votation, Pamphile Allard
me Pavait dit auparavant. II doutait qu'on 6tait pour M. Cimon,
c'est cela qui P'empachait de nous donner de l'argent, it dit: Si tu
6tais pour nous on to donnerait de 'argent, si tu votes devant moi...
j'ai dit: je suis capable do voter tout soul, je sais lire et Gcrire; le
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jour de la votation, mon frdre a vot6, it a eu une piastre ($1.00) lors. ]881
qu'il est sorti.

CINON
Q. On demande ce que M. Tarts a dit ?-R. Lorsque j'ai vu cela C x

j'ai parti, j'ai descendu dans le village, j'ai 6t6 voir M. Tarte qui restait PaRAULT.

chez M. Bois, j'ai rentr4 dans sa chambre ; il m'a demand6 ce que je Ritce.J.
venais faire, j'ai dit: je viens parler un pen; j'ai dit: j'ai su que tous
ceux qui votaient au nom de Pamphile Allard avaient une piastre
($1.00). J'ai dit: J'ai perdu ma piastre. II dit: Si je peux vous
avoir votre piastre, je l'aurai; mais je ne lui en ai pas parl6.

Q. Vous a-t-il dit que c'ftait vrai ?-R. a m'a dit que tous ceux
qui votaient au nom de Pamphile Allard avalent une piastre ($1.00.)

Q. Vous lui avez demand6 ceci: tous ceux qui votent au nom de
Pamphile Allard ont une piastre ?-R. Oui, j'ai dit: j'ai perdu ma
piastre, M. Tarte a dit: Si je peux vous la faire donnerje vous la ferai
donner. O'est tout ce qu'il a dit, je n'ai rien que cela & vous dire.
La veille de la votation Pamphile Allard m'avait dit cela lui-meme,
ce que je vous ai dit, que si je votais devant lui que j'aurais.........

Israel Gagnon:

Q. Vous rappelez-vous de 1'Alection qui a eu lieu entre M. Simon
Xavier Gimon et M. Joseph Stanislas Perrault dans 1'ann6e (1879)
mil huit cent soixante-dix-neuf, dans le mois de fivrier? R. Oui.

Q. Eties vous 6lecteur dans cette 6lection-14 ?-R. Ou.
Q. Veuillez dire si vous avez eu de lPargent de M. Pamphile Allard

& cette 6lection?-R. Oui, Monsieur.
Q. Combien avez-vous regu?-R. (8.00) Deux piastres.
Q. Pour qui 6tiez-vous avant d'avor req a cet argent-147-R. J'6tais

pour M. Cimon.
Q. Avez-vous fait quelqu'ouvrage pour cet argent lA ?-R. Rien du

tout. Je n'ai pas fait aucun ouvrage.
Q. Avez-vous vot6 ?-R. Oui, monsieur.
Q. Auriez-vous objection A dire pour qui vous avez vot6 ?-R. J'ai

vot6 pour M. Perrault.
Q. Auriez-vous vot6 pour M. Perrault sans cet argent-ld 7-R. Non,

pardonnez, j'aurais vob6 pour M. Cimon ei je n'avais pas en cet

argent-ldk.
Q. Connaissez-vous M. Pamphile Allard ?-R. Ow.
Q. Se m61ait-il d'4lection dans ce temps-1A ?-R. Je ne peux pas dire

bonnement; M. Allard no m'a pas parl6 beaucoup de cela, mais ce
qu'il m's dit avant de voter, il di6: vote devant moi, il dit: Si tu
votes devant moi, tu auras ton argent. Aprs avoir vot6 il m'a fait
donner ($1.00) une piastre do suite. L'autre piastre i me I'a donn6e
apr~s. 9a fait dix chelins que j'ai eus.
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1881 Q. Savez-vous si M. Arard a repr~sent6 quelque part M............?
-R. II reprisentait M. Perraunt A un poll, il 6tait officier-rapporteur.

Q. Avez-vous vu M. Tarte apr~s ?-.R. Non, monsieur, je ne Pei pas
PERRAULT. vu apr s.

i . Q. L'avez-vous vu avant ?-R. Non, je ne lui ai pas parl6.llltohie,C.J.
- Transquestionnd.-Q. Avez-vous un cheval et une voiture ? ----R.

Pardonnez, je n'avais ni chevaux ni voitures dans ce temps-1A, main-
tenant j'en ai une.

The coolness and frankness with which these men
admit the bribery is somewhat astonishing. They do
not pretend that they ever did anything for this money,
they simply took the money and changed.their vote; they
do not appear to have had the least idea that they were
acting as peace officers, or preservers of the peace, or were
expected so to act, or had been employed for any such
purpose; having voted as they agreed, no further notice
appears to have been taken of them. Added to this we
have the fact, that not one penny of this money and ex-
penditure was accounted for, as the law required, if legal
and proper; the inference from which, in connection
with the other eircumstances of the case, is irresistible.
Therefore, I am forced to the conclusion that the employ-
ment of these men, if employment it can be called, was
merely colorable, or as a cloak for bribery and undue in-
fluence; but from the testimony of those who were
examined it would appear that the money can scarcely
be said to have been given for colorable employment,
but was a direct and open purchase of their votes; that
the payments were not with any view to their acting as
peace officers, but to induce them to vote for Perrault
instead of Cimon, and therefore I think that the judge
was right in deciding that they were actually bribed,
as they swore they were, and that by reason of such
bribery they changed their vote and instead of voting
for Cimon voted for Perrault.

If the law would tolerate and treat as uncorrupt and
legal what was done in this case by Messrs. Tarte and
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Allard, and if parties disposed to resort to undue 1881
practices could hide their corrupt intentions and make Cex3ox
innocent their expenditures under such a flimsy pre- P v .
text as has been put forward in this case, all legislative RitchieC.J.

efforts hitherto made to put down corrupt practices -

would be entirely futile. For if this can be done with
reference to voters at one polling place, why not at all the
other numerous polling places in the county? and if
$2 is paid, why not a larger sum? and if thirty men can
be so paid, why not more? It is not easy to conceive
how a much more general and effective system of cor-
ruption could be established. It may be as well to
cite two or three cases on-this point.

As to the employment of watchers, Mr. Justice
Blackburn said in the Bewdley case (1):

It comes within all the mischief of treating. In the first place
it indirectly influences the men whether voters or not i if they are
not voters, it indirectly influences all their friends and other voters.
In the second place, when it is given to voters, it would, in all
human probability, lead to an expenditure by them in public
houses and elsewhere, which would indirectly influence voters. In
that way it falls within all the mischief of treating, but no statute
has yet been passed rendering it of the same effect as treating.

He subsequently said that he considered this to be a
corrupt practice, and that as such he must report it to
the Speaker.

Martin, B., in the Nottingham case (2), as to the
hiring of persons on behalf of the candidates for the
purpose of keeping the peace and protecting the voters,
said:

I must protest against the employment of such persons at all. The
proper course to pursue is to go to the Mayor. and communicate to
him that there is a probability of the peace of the town being dis-
turbed, and to tell him that lie must perform his duty and swear in
a sufficient number of special constables to preserve the peace.

Then, also, in a very late case, arising out of the last

(1) 1 O'. & H. 20.
10
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1881 general elections, with regard to the employment of
cuxon watchers, Baron Pollock in the Salisbury case (1) said

V.
PERRAULT. as follows:

t C In every borough the greatest caution should be used before anyIlitchie,C.J.
person employs others in a private character to preserve the quiet of
the town, to prevent breaches of the peace, or to protect even the

property of individuals. This is a matter of very serious importance,
because it reflects, not merely upon the purity of the election, if such
a thing is done to a great extent, but it reflects also upon the credit
and reputation of the town. I should be very sorry to think that it
could ever be necessary, even in an election time, to resort to any-
thing like a private body for the purpose of protecting either persons
or property. The proper course, whenever such an occasion should
arise, and a reasonable fear exists, would be to apply to the mayor
and magistrates and the police authorities, and if there are not a
sufficient number of men already serving in the police, we well know
by experience that the services of well conditioned honest persons
can always be obtained as special constables, who are ready to pro-
tect property in their own town.

Now, independent of Mr. Tarte's personal direct con-
nection with this transaction, the learned judge, in my
opinion, though he correctly arrived at the conclusion
that the parties named had been bribed, came to a con-
clusion of law entirely erroneous in respect to Mr.
Allard, viz.: That although Mr. Tarte was unquestion-
ably the agent of the respondent, Mr. Allard employed
by him was not, and therefore respondent's seat could
not be affected by Mr. Allard's acts.

This pretension cannot be, in my opinion, for one
moment sustained. The law would, indeed, be child-
lishly weak, were it not able to reach the corrupt acts
of a sub-agent. The law as to employment of sub-
agents seems to me to be very clear.

In the Bewdly case (2), Blackburn, J. says:
I can come to no other conclusion than that the respondent made

Pardoe his agent for the election to almost the fullest extent to
which agency can be given. A person proved to be an agent to this

(1) 3 O'M. & H 134.
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extent is not only himself an agent of the candidate, but also makes 1881
those agents whom he employs. The extent to which a person is an CzxoN
agent differs according to what he is shown to have done. An agent
employed so extensively as is shown here makes the candidate PERRAULT.

responsible, not only for his own acts, but also for the acts of Rito-OJ.
those whom he, the agent, did so employ, even though they
are persons whom the candidate might not know, or be brought in
personal contact with. The analogy which I put in the course of
the case is a strong one, I mean that of the liability of the sheriff
for the under sheriff, when he is not merely responsible for the acts
which he himself has done, but also for the acts of those whom the
under sheriff employs, and not only responsible for the acts done by
virtue of the mandate, but also for the acts done under colour of the
mandate, matters which have been carried very far indeed in relation
to the sheriff.

Applying the principle thus laid down to the case of
one Burmish, a clerk to Pardoe (the agent), he said:

Every person employed in the election of Pardoe is an agent of
the respondent. Burmaish was so employed, and if he had ordered
drink and treating without authority from anybody, and had paid for
it out of his own pocket, that of itself would have been sufficient to
avoid the election.

Again in the Staleybridge case (1), Blackburn, J., says:
I have already in the Bewdley case had occasion to decide this

much. There it appeared that the sitting member bad put a sum of
money into the hands of his agent, and that he exercised no super-
vision over the way in which that agent was spending that money;
that he had given him directions, and I thought really intended, that
none of that money should be improperly spent; but that he had
accredited and trusted his agent, and left him the power of spending
the money; and I came to the conclusion upon that, that there was
such an agency established as that the sitting member was responsi-
ble to the fullest extent, not only for what that agent might do, but
for what all the people whom that agent employed might do; in
short, making that agent, as far as that matter was concerned, him-
self, and being responsible for his acts. I see no reason to doubt at
all that that is perfectly correct.

In the Barnslaple case (2) Mr. Justice Mellor, as to
the law of agency, said:

I quite think the election law is a cruel and somewhat hard law,

(1) 1 O'M. & H. 69. (2) 2 O'M. & H. 105.
10i
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1881 yet it is too well settled for an election judge to act contrary to it. I

C -isay that if an agent, although he may be no agent to the candidte,
e. be employed by the agent of a candidate, he is a sort of subordi-

rERRAULT. nate agent, and if he is employed by persons who have authority to
R ehi, employ people to further the election of a particular individual, and

in the course of canvassing makes use of a threat or a promise, such
an act will make the candidate liable, however innocent the candi-
date may be, or however careful the candidate may have been to
avoid such conduct. As Mr. Harrison very fairly puts it, he cannot
take the benefit of the services of the individual and repudiate them
at the same time.

In the Plymouth case (1), it was proved that one
of the principal agents of the respondent authorized one
Stebbs, who was an active member of the respondent's
committee, to go to Penzance and bring up any Ply-
mouth voter he could find. Stebbs found, among others,
one Willis, a fisherman, and as Willis declined to come
up and vote unless not only his travelling expenses
were paid, but also a substitute found to do his share
in the fishery during his absence at I'lymouth, Stebbs
paid a substitute for this purpose, and Willis came up
and voted.

Mr. Justice Lush, after holding that the case was
within the very words, as well as within the spirit of
the Act, said:

The only remaining question is-was Stebbs authorized to make
this engagement with Willis? I am clearly of opinion that he was.
Ie was sent to Penzance for the purpose of getting those men to go to
the poll, and that involved an authority to make such reasonable
terms as Willis might require. It is clear law that if an agent of
the candidate employed a sub-agent to negotiate with a voter going
to the poll, and the sub-agent commits an act of bribery in carrying
out his commission, the candidate is as responsible as if the act had
been done by the agent himself; the sub agent here is not in the
position of a messenger sent upon a mere ministerial duty, he was
to negotiate with Willis and arrange for his leaving his work and
coming up to the polls iI am, therefore, constrained to hold that by
this act Stebbs has rendered the seat untenable.

(1) 3 O'H. & H. 108.
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It is abundantly clear to my mind that the sitting 1881

member must be affected by the acts of both Tarle and Cmo,
A/lard, and that for and by reason of the corrupt acts PER"ULT.

of the bribery of these four voters, the election must be -

declared void.

FOURNIER, J., concurred.

HENRY, J.:-

After a very careful consideration of the evidence in
this case, and of the law by which the several issues
are to be decided, I think it unnecessary to refer to
more than two of them;, they, in my opinion, being

sufficient to decide the case before us.
The first is the case of the alleged bribery by

Pamphile Allard and Joseph Israel Tarle by payments
of money to Abraham Bouchard, Samuel Boivin, Israel
Gagnon and Jean Gagnon, all of whom were electors.
By the evidence it is shown that Allard and Tarte were
active supporters of the respondent, and the latter is
shown to have been his agent.

It also satisfactorily appears that the four persons
alleged to have been bribed, up to the time of the pay-
ments of the money to them respectively by Allard,
were known to be supporters of the appellant. Tarte and
Allard both in their evidence admit the payment of the

money, and that Tarte requested Allard to hire them as
policemen for the polling day. Allard in hiring the
men did no more than he was ordered to do by Tarte.

The learned judge who tried the petition in his
judgment says:

I therefore believe Allard when he says he hired them as police-
men, but I equally believe them when they declare that the two
dollars they received caused them to vote for the respondent. I am
also of the opinion that Allard in hiring them was guilty of an act of
bribery under the circumstances proved by Allard himself.

The learned judge also says:
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1881 In the present case Mr. larte was a general agent. out Allardwas
'.o not.

VERULT. I entirely agree with the conclusion as to both points
- drawn from the evidence by the learned judge.

Henr, J. It is not, however, necessary. as assumed by him, that
to make Tarle responsible for Allard's acts the latter
should be an agent of the respondent. On the con-
trary, he may not have been a partizan at all. If he is
guilty of a corrupt practice, it would be no justification
for him to allege he acted by the command or at the
suggestion of Tarte. He is, therefore, guilty of the cor-
rupt practice charged, but how can his guilt be a justi-
fication for the man who engaged him to commit it ?
Tarte is, therefore, the principal, and Allard the agent-
the conduit pipe between Tarte and the bribed parties.
Under the law the respondent is answerable for Tarte's
corrupt practices, and the case, as shown against Tarle,
is as effectual as if the acts of which he has been shown
to be guilty had been done by the respondent himself.
If the latter had got Allard to do what is proven against
him, no one would say for a moment that if Allard were
guilty of a corrupt practice in carrying out directions
he, the respondent, would not be responsible also. If a
man.engatges another to commit a crime, he, as well as
the active agent, is guilty.

The reason assigned by Tarle for hiring policemen
is no justification, even if satisfactorily shown. It
is in evidence that thirty men (I believe all electors)
were hired as policemen, although the cases of
bat four of them have been investigated. If a
caudidate, or agent, for a real or imaginary cause, or
fear of a riot, could be permitted to hire to the extent
of the number just stated, he might hire and thereby
bribe half a constituency. The law very properly
is against such being done by the candidate or his
agents. It has provided other means to secure the
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peaceful conduct of an election by arming the presiding 1881
officers, when necessary, with power to employ and a ,
swear in constables and others to prevent force, vio- .

PERRAULT.
lence or riot, and effectually, though impliedly, forbid H
such to be hired or engaged by any of the contesting H , J.
parties or their agents. Besides, the evidence of the
existence of any reason or necessity for employing those
men is by no means satisfactory. It is all hearsay on
the part of Tarte. The idea that violence was to be ap-
prehended rests upon nothing in the shape of any threat
or any overt act of the opposite party. No document
was produced by Tarte to show that any such threat
had been made in Quebec, or in any other place, to in-
duce the belief that any body of men were going from
there to commit violence. None went, and no riot or
disturbance took place. How such defective and ob-
jectionable evidence as the record shows was admitted
I cannot understand. I feel bound to declare that,
under the law and evidence, Allard and Tarte were
both guilty of corrupt practices in hiring the four men
above named, and that as Tarte was the acknowledged
agent of the respondent, his election is therefore void.

The other case is that preferred against the respondent
himself in attempting to bribe Thomas Lapointe by an
advantageous offer to him accompanied by a threat.
It is shown that Lapointe intended to and did support
the appellant, and the object alleged was to induce him
to vote for the respondent. The respondent is alleged
to have made the attempt charged at Lapointe's house.
The charge was proved by Lapointe who says no one
else was present. The respondent contradicted him,
and says in addition that he was not at his (Lapointe's)
house during that election, but during one some months
previous. Lapointe is sustained by two witnesses as
to the fact that the respondent was in his house during
the election in question Ferdinand Desmeule says he
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1881 was with respondent at Lapointe's house at the previous
OwoN election, but does not to my mind contradict Lapoinle

P V'r. and the two other witnesses. There are, then, three
- ~witnesses who contradict the respondent, and suffi-

Henry, J. ciently so in my mind to sustain the charge. The
learned judge, however, decided in favor of the respond-
ent, and I cannot, without some doubt, say he was so
far wrong that I would be justified in reversing his deci-
sion. The respondent has contradicted the statement
of Lapointe as to the offer, and, as the disqualification
of a member or candidate for so long a period is a serious
penalty which should not be inflicted when any reason-
able doubt exists, I feel bound, under all circumstances,
to confirm the finding, on this charge, of the learned
judge. I think the evidence in such cases, as in crimi-
nal prosecutions, should leave no reasonable doubt of
the guilt of the party charged, either as to his acts or
the object of them.

I think it right to add that the evidence shows other
pretty strong cases of bribery against Tarte, but I have
not considered it necessary to make special references
to them.

For the reasons given, I think the appeal should be
allowed with costs.

GWYNNE, J.:-
If there are any cases in which more than in others

we should inflexibly adhere to the rule that we should
not in appeal reverse upon mere matters of fact the
judgment of the judge who tries the cause, having
himself heard all the evidence, unless the matter of the
evidence is of such a nature as to convey an irresistible
conviction that the judgment is not only wrong but is
erroneous, they are these election cases, in which so
.much depends upon the manner in which the witnesses
give their evidence, and upon the degree of credit to
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be attached to them respectively. A judge sitting in 1881
appeal, not having before him the demeanor which the Or ox

V.
judge who tried the petition had, assumes a grave PERRAULT.
responsibility, and indeed, as it seems to me, exceeds -

the legitimate functions of an appellate tribunal when e, J.
he pronounces the judgment of the judge of first
instance in such cases to be erroneous upon anything
short of the most unhesitating conviction.

Proceeding upon this principle, as I consider to
be my duty, I am not prepared to differ with the
findings, upon mere matters of fact, of the learned
judge who tried the petition in this case. It is,
however, the privilege and the duty of this court
to question the conclusions, whether of fact or of
law drawn by him from facts in evidence as to which
there is no dispute, as to the agency of Pamphile Allard,
upon the question arising whether or not the respond-
ent is to be held responsible for certain acts of Allard
which the learned judge has found to have been
corrupt.

The learned judge has found, as matter of fact,
that money was paid corruptly by Allard to one
Bouchard, one Boivin and two persons named Gagnon,
who were voters and who voted at the election. I
confess that upon the evidence, unless we do violence
to common sense, and close our eyes to the inferences
which men of ordinary understanding would naturally,
and which the persons to whom the money was paid
did, draw, it appears to me to be impossible to come to
any other conclusion than that these payments were
bribes, thinly concealed under the pretenca of the
engagement of the persons to whom the money was
paid as police.

There cannot be a doubt that these persons went to
see Allard-two or three days before the polling day, for
the purpose of obtaining money from him for their
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1881 votes for the respondent, having been informed that he
CjNo was paying money to persoas to vote for the res-

PE R LT.pondent. Allard's own account is that they came
- to his shop and told him they had been at the

Gwnne, house where the appellant lodged; that on their
way from there they had stopped at the house of Joseph
Lavoie, who sent them to Allard, saying that he (Allard)
had money to give them; that Allard replied " We do
not pay any one;" Allard asked them if there were
many people at the appellant's boarding house, to
which Jean Gagnon, one of the four replied, " There were
" scarcely any, that they were a party of children."
"Stay," then said Allard " are you for Mr. Perrault ? " To
which Jean Gagnon again replied " Yes, it is true they
" do not like him much and Cimnon is not much better,
" but they are good enough to vote for Perrault;" and
thereupon they asked Allard if he had anything to give
them, and in reply he told them that Mr. Tarte had
given him some money to maintain the peace the day
of the polling, and that they could engage themselves
that day, and he admits that he paid them $2.00 each
to keep order in case of a disturbance. He adds that
Mr. Tarte had authorized him to engage men to keep
order on the polling day, and that he gave to him (Allard)
$8 or $10 for the purpose, saying at the time of
giving it-" I know it is not sufficient, you will furnish
" the rest yourself and I will repay you." Besides the
above four, Allard says he thinks he engaged two
others, and although he says he has a bill against Mr.
Tarle for something over $30, he does not particularize
the items. Now whether the idea of engaging men as
police on polling day was or not a scheme devised by
Tarte to cover bribes matters not, but that Allard was
covering a bribe to these men under this thin pretext,
cannot, I think, admit of a doubt in the minds of men
who allow themselves to be governed by common
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sense. I entirely agree, therefore, with the finding of 1881
the learned judge, that Allard's conduct in this matter cmox
was corrupt, but I am compelled to differ with him PER .

upon the point of Allard's agency and the responsibility Gw-, J.
of the respondent for his corrupt conduct. That Mr.
Tarte was the confidential agent of the respondent, and
the person managing the contest on his behalf in that
part of the county is unquestionable; that Allard was
seen in company with Tarte several times at his lodg-
ings and elsewhere upon election matters; that he
acted in such a manner as to be regarded by the people
generally as an agent of the respondent; that he at-
tended meetings held for respondent on several occa-
sions, at which Mr. Tarte was also present, and that he
had the appearance of being an. agent and zealous parti-
zan of the respondent at those meetings, and generally,
is testified by Dr. Clement and others, and not denied;
but there is no doubt that, and this appears to me to be
sufficient for the purpose, Mr. Tarte, who was the re-
spondent's confidential. agent and manager of the con-
test for him, gave Allard $8 or $10, with instructions to
engage men as police on the polling day, and authorized
him to spend of his own moneys more money for the
like purpose, promising to repay him what he should
expend. Now, whether this engagement of police was,
or not, a scheme devised by Tarte to cover bribes mat-
ters not, for it is plain upon the evidence that the man-
ner of expending the money entrusted to Allard, and
that which he was authorized to pay out of his own
pocket upon the promise of repayment for the like pur-
pose was left to his discretion, qualified only with the
direction'that it was to be expended in engaging men
as police. Allard, as he himself says, expended the
money given to him in the manner directed, and he ex-
ercised the discretion which was left to him in giving
it to the four persons above named to secure their votes
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1881 for the respondent, that is to say, in bribes in the re-
O Wrw spondent's interest. Now, for money so expended by

am the person who was so far an agent of tha respondent
- as to be entrusted with the outlay of this sum entrusted

Gwynne, J. to him by the confidential manager of the respondent's
election contest, to be expended at the discretion of the
agent so employed as to the persons to whom it should
be given, the respondent must be held responsible for
the indiscretion and corrupt conduct of the parson so
employed to lay out money on his behalf. It is the com-
mon case of a person to whom money is entrusted to be
expended in the interest of a candidate and for the pro-
motion of his election, and whose discretion is confided
in as to the manner of the outlay. I am of opinion,
therefore, that upon this point the judgment of the
learned judge, who tried the petition, should be re-
versed, and that the election should be avoided for this
conduct of Allard, who, in the particular matter, is suf-
ficiently proved to have been respondent's agent, so as
to make the respondent's election invalid, although the
respondent be not personally affected with the crimi-
nality of the agent.

As to the costs, there are so many of the cases which
appear to be so very suspicious that I think there was

* reasonable cause for investigating them. In such cases
I think, in the interest of justice, that the party whose
conduct, or the conduct of whose agents, gives cause
for such suspicion, should, as a general rule, pay the
costs attending the investigation, although the evidence
when taken falls short of convincing proof; but in view
of the fact that there were very many cases urged at
the trial which were abandoned before us as wholly
defective in proof, I am not prepared to say that the
learned judge's mode of apportioning the costs is erron-
eous in directing each party to pay his own costs of the
enquete, save only as to the costs of the cases in which
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the appellant should succeed, that is to say: the four 1881
cases of payment made by-Allard above mentioned, as CanoN
to which the respondent should be ordered to pay the .ERRAULT.
appellant's costs in the court below as well as the costs - J.
of the appeal.

The report should, I think, be to the effect that the
respondent's election is void for bribery committed by
an agent of the respondent named Pamphile Allard, but
that there is no evidence of the respondent having had
knowledge of such bribery.

TASCHEREAU, J., concurred.

Appeal allowed with c'ists of
appeal and also with costs of court
below to appellant, except one-half
the costs of appellant's enqudte.

Solicitor for appellant: P. Mackay.

Solicitor for respondent: H. Cyrias Pelletier

THE OTTAWA AGRICULTURALIAPPELLANs; 1879
INSURANCE COMPANY..............

AND Nov. 8.

THOMAS SHERIDAN........................RESPONDENT. 1880

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR 'Ap 10.
LOWER CANADA (APPEAL SIDE).

Insurance-Transfer of Insurable Interest-Art. 2482 C. C. L. C.

The appellants granted a fire'policy to one T. on divers buildings and
their contents for $3,280. In his written application T. repre-
sented that he was the owner of the premises, while he had previ-
ously sold them to S., the respondent, subject to a right of redemp-

*PRESENT.-Ritohie, C. J., and Strong, Fournier, Henry and
Tasohereau, J. J.
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1679 tion, which right T., at the time of the application, had availed
himself of by paying back to S. a part of the money advanced,

OTTAWA, leaving still due to S. a sum of $1,510. Subsequent to the appli-
AGRICUL- cation, and after some correspondence, the respective interests

rURAL of T. and S. in the property were fully explained to the appel-
INS. Co.

V. lants through their agents. Thereupon a transfer for-(the amount
SHERIDAN. being in blank) was made to S. by T. and accepted by the appel-

lants. The action was for $3,280, the amount of insurance on
the buildings and effects.

Held,-That at the time of the application for insurance T. had an
insurable interest in the property, and as the appellants had
accepted the transfer made by T. to S., which was intended by
all parties to be for $1,510, the amount then due by T. to S.,
the latter was entitled to recover the said sum of $1,510.

2. That S. having no insurable interest in the movables, the transfer
made to him by T. was not sufficient to vest in him .'s rights
under the policy with regard to said movables (1).

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (appeal side). This was an
action to recover $3,280 from the appellants, under a
policy of insurance issued by them in favor of one
Thomas Thomson.

The facts of the case, as set forth in the pleadings, are
briefly as follows

The plaintiff's (respondent) declaration sets forth, that
on or about the 25th of April, 1876, Thomas Thomson, of
the Parish of St. Brigide, in the County of Iberville,
made a contract of insurance in the said Parish of St.
Brigide, with the defendants (appellants) to insure
against fire divers buildings and their contents for a
total sum of $3,280; that a policy of insurance was
issued by appellants to the said Thomas Thomson, which
covered the said buildings and effects; that on the 23rd
of August, 1876, the said Thomas Thomson transferred
to respondent the said policy of insurance and his
interest therein; that the appellants accepted of this
transfer ; that the said buildings and effects were

(1) Art. 2482 C. C. L. C.
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destroyed by fire on the 27th September, 1876; that the 1879
loss suffered by the insured, in consequence of the fire, THE

amounted to $8,735; that respondent notified the ap- OTTAWA
AGRICLL

pellants of the fire, and fyled with the company a sworn TUw.A

statement of the said loss. IN. Co.

The appellants fyled several pleas, but on this ap- SHERIDAN.

peal relied on the third plea setting forth that Thomson
obtained said policy of insurance on the representation
that he was proprietor of the said immovable property
insured, whereas, in truth, he was not the proprietor
thereof, and said policy was void ab initio; that on or
about the 25th of August, 1876, said Thomson transfer-
red said policy to respondent, whom said Thomson repre-
sented to be the mortgagee of said property for $1,000;
but, inasmuch as said policy was void ab initio, no
interest or title was transferred to respondent; that, if
said policy had any effect (which appellants denied) no
interest or benefit could accrue or be transferred to res-
pondent as regards the movables covered by said
policy, inasmuch as respondent had no interest in said
movables, respondent's mortgage, if any existed, apply-
ing only to the immovables, and the cash value of the
immovables was not more than $900, and by the terms
of said policy appellants would only be liable for two-
thirds of that sum, viz., $600; that, in any event, res-
pondent had no claim or right to recover from appel-
lants the value of the contents of stables Nos. one and
two, and that of the sewing machine mentioned in said
policy, inasmuch as respondent had furnished no proofs
of the contents of the said two stables, nor of the value
thereof; nor of the value of the sewing machine alleged
to have been destroyed by the fire in question.

The respondent replied that Thomson, in stating in
his application that he was proprietor of the buildings
insured, and that they were mortgaged for $1,000, stated
what was correct; that although said Thomson had sold.
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1879 the property to respondent 5th Dec., 1871, he did so
TU subject to redemption, as appeared by a contre letire

OTrAWA fyled; that he paid no rent therefor; that the transfer
AGRICUL-

TURAL to respondent was made long befoie the fire, and with
INZ Co. the consent of the company, and that appellants had

sHERIDAN. no interest to plead that Thomson was not proprietor at
the time the insurance was effected; that a regular
claim was made out in one of the company's blanks;
that this claim was correct and made in good faith; that
respondent admitted that he had no right to claim for the
contents of the two stables; that it was by error that a
demand had been made for them in the present action,
and respondent made the same admission regarding
the sewing machine, excepting $5 as part of the value
of it.

By the judgment of the court in the first instance,
the company was condemned to pay $140, the value of
a part of the movables insured, namely, $60 for a
reaper and mower, and $80 for a threshing machine;
this court specially holding that the insurance on the
immovables was void. The reasons for so holding
being " that Thomson must be held under his applica-
tion and the policy to have so warranted that he was
possessor and proprietor of the buildings insured; that
so far from that condition warranted being true, he
(Thomson) was not the owner of the property and build-
ings alluded to, either at the date of the insurance or of
the fire, and so the policy, as regards said buildings,
was by its proper conditions void; and that the com-
pany never took Thomson to be other than proprietor
of the buildings insured, and had no knowledge before
the fire of Thomson's sale to plaintiff.

The Court of Queen's Bench, by its judgment, held
that the plaintiff (Sheridan) should recover for the value
of the immovables, but that he had no right to recover
the insurance on the movables, as he (Sheridan) had
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no insurable interest thereii. It is from this judgment is7

of the Court of Queen's Bench that the present appeal THE

was taken. OTTAWAAGaucUr..
TURAL

Mr. Bethune, Q. 0, and Mr. Hatchinson for appellants: Im. Co.

By the written application made and signed by SHER[DAN.
Thomson, and b9 the policy, any misrepresentation of -

facts in the application made by Thomson amounts to a
breach of warranty, and is fatal to any claim of the in-
sured.

That Thomson, in his application, misrepresented the
facts, and made statements therein which were entirely
untrue, is very evident. In his application he states
that he is the owner of the property insured in fee
simple, or in his own right, and that the property in
question was mortgaged for $1,000.

[The learned counsel then contended upon the facts
of the case that it was impossible to avoid the conclu-
sion that Thomson was guilty of gross misrepresenta-
tion ]

Then it is contended that the sale to respondent was
subject to a right of redemption. The law on this
point is very clear, and is laid down in Articles 1549
and 1550 0. C. L. C., which declare that the Court can-
not extend the stipulated term for redemption.

As to the movables respondent had no insurable
interest and cannot recover on the transfer. See Art.
2472 C. C. L. C. The learned counsel also referred to
Art. 21-5 and 2187 0. C. L. 0.; Hazard v. Agricultural
Insurance Co. (1); Wood on Fire Insurance (2).

Mr. Pagnuelo, for respondent:
Contended that there was no misrepresentation, and

that the company was made aware of the real interest
of both Sheridan and Thomson in the property, and

(1) 39 U. C. Q. B. 419.
11

(2) Sec. 103.
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1879 with this knowledge accepted the insurance and issued
Tas the policy in the form they adopted.

OTTAWA As to the transfer with regard to the movables, thatAGICUL-
TURAL the transfer was made as a collateral security for a

Ins. Co.
.. C debt, and that in such a case the transferee had an in-

SHERIDAN. surable interest in the object of the policy, and cited
White v. Western Insurance Co. (1); Troplong vo. Man-
dat (2) ; and Fitzgerald v. The Gore Mutual Insurance
Co (a).

Mr. Bethune, Q. C., in reply.

]RITCHIE, C J., concurred with Fournier, J.

STRONG, J..-

I am of opinion that the judgment of the Court of
Queen's Bench ought to be affirmed for the reasons
given by the Chief Justice of that Court, and also for
those expressed by my brother Fournier, in whose
judgment I concur.

FOURNIER, J:

Le 25 avril, 1876, I'appelante a 6mis en faveur de
Thomas Thomson une police d'assurance au montant
de $3,280, sur certaines batisses et leur contenu, d6truits
par un incendie qui a eu lieu le 27 septembre de la
m~me ann6e.

Du consentement de la compagnie, cette police fut
ensuite transport6e ! 1'intim6 Sheridan, qui en a
r6clam6 le montant par son action en cette cause.

La compagnie lui oppose pour moyens de d6fense:
lo. Nullit6 de la police, parce que le billet promissoire

donn6 pour la prime n'avait pas 6t6 pay6 & son
6ch6ance.

2o. Que Thomson avait tromp6 la compagnic sur la
valeur et le titre de propri6t6 des bAtisses assurses.

(1) 22 L C. J. 215. (2) No. 43 & No. 738.!
(3) 30 U. C. Q. B. 97.
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3o. Qu'il n'6tait pas propri6taire des bAtisses assu- 1880
r6es en son nom. TlE

4o. Que l'incendie des dites bAtisses avait 6t6 caus6 orAW
AGRICUL-

par sa n6gligence. TUAL0 ENS. Co.La compagnie peut, d'aprbs ses conditions, accepter ,o
un billet promissoire pour le paiement de la prime d'as- SHERIDAN.

surance, mais A d6faut de paiement de tel billet A son Fournier, J.
6ch6ance, il est stipul6 que la police devient caduque.
Par une autre condition de la police, il est d6clar6 qu'il
n'est pas permis aux agents de donner leur consente-
ment A aucun transport de police ni de dispenser
(waive) de l'ex6oution d'aucune stipulation on con-
dition y contenue. Le billet que Thomson avait donn6
pour la prime 6tait dhi depuis deux mois lorsqu'il a t6
pay6. Patterson, 1'agent de la compagnie A Montreal,
en a requ le montant sans faire aucune observation sur
1'expiration du d~lai ni stir la condition de d6ch6ance
en pareil cas. L'argent ainsi pay6 a t6 ensuite requ
par le bureau principal de la compagnie A Ottawa. La
compagnie n'a jamais offert de rendre ces deniers, ils
sont encore dans sa caisse. Sous ces circonstances il
est impossible de ne pas consid6rer la compagnie
comme ayant donn6 son consentement A l'ex6cution
d'un contrat qu'elle aurait p-i consid6rer, il est vrai,
comme ayant cess6 d'exister faute de paiement dans
le dlai fix6. Mais pour se pr6valoir de ce d6faut, il
6tait d'abord du devoir de son agant A Montrial
de ne pas recevoir les deniers, puis lorsqu'ils furent
plus tard transmis an bureau principal, la com-
pagnie elle-meme aurait dh r6pudier I'acceptation qui
en avait 6t6 faite par son agent. Rien de cela n'a 6W6
fait. O'est avec les deniers dans ses mains que la com-
pagnic se pr6sente on cour pour se plaindre de n'en
avoir pas 6t payee. Il n'est pas surprenant quo cctte
objection ait 6t0 rejethe comme futile par les deux cours
qui out d6jA t6 appel6os A se prononcer sur cette cause.

Ili
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1880 Lors de l'argument, cette cour a t du mome avis, et

Tjm c'est mon opinion que le d6faut d'avoir offert de rendre
OTTAwA les deniers aussitat que le paiement en est parvenu a
AGRICUl-

TUJE.u sa connaissance, doit n~cessairement faire pr6sumer le
I'.co. consentement do la compagnie l'excution du contrat

SHERIDAN. d'assurance.

Fournier, J. Quant a 1'exag6ration de 1'6valuation des propri6t6s,
i serait injuste d'en rendre Thomson responsable, car
elle n'a pas t faite par lui, mais par Valois, 1'agent
do la compagnie. Il 6tait tout naturel pour lui de
croire qu'une 6valuation ainsi faite serait de nature a
donner plus de satisfaction A la compagnie que celle
qu'il pourrait faire lui-m~me. Aussi, s'est il content6
d'adopter celle qui a t6 faite par Valois. 11 y a en
erreur dans cette 6valuation, mais il n'y a pas eu
dessein de tromper. La compagnie no se plaint pas
qu'il y a en pour cela une entente frauduleuse entrO
Thomson et Valois, et elle n'a pas tent6 d'en faire la
preuve.

L'objection la plus s6rieuse est celle faite au sujet du
droit de propri6t6 dans les bAtisses assur~es. Dans son
application pour obtenir une police d'assurance, Thom-
son 'est d6clar6 le propri6taire des immeubles y d6si-

- gn6s, et il a ajout6 qu'ils 6taient affect6s par hypo-
thbque au montant de $1,000. O'est sur ces dclarations
que la compagnie consid~re fausses et comme ayant
t6 faites dans le but de la tromper, qu'elle s'appuie

principalement pour refuser le paiement r6clam6.
Ces d6clarations ne sont certainement pas exactes;

mais l'explication quo 77tomson en a donn6e fait voir
que s'il 6tait en erreur sur la nature de ses droits concer-
nant les immeubles en question, il n'agissait nullement
avec l'intention de commettre une fraude au d6triment
de la compagnie. Voici, d'aprbs les faits en preuve,
quelle 6tait sa position :-

En 1871, Thomson, se trouvant endett6 envers phl-
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sieurs personnes, et, d6sirant les payer toutes pour 1880
n'avoir plus affaire qu'A un seul cr6ancier, fit avee 1'n- T
tim6 Sheridan un arrangement par lequel celui-ci s'en- O""^CwA

gagea d'avancer les deniers n6cessaires pour 1'exi&ution TURA

de ce projet. Les parties donnbrent A cette convention .
]a forme d'un acte de vente par lequel Thomson SAN.

vendait A Sheridan (5 d6cembre 1878) sa propri6t6 de Founier, J.
neuf arpents de front sur trente de profondeur pour -

$4,000 que ce dernier devait, dans le d6lai de trois ans
employer A payer les hypothbques affectant la pro-
pri6t6 vendue,-tenir compte des paiements faits et
remettre la balance au vendeur. Sheridan ne devait
prendre possession que d'une partie de la propri6t6
vendue, savoir: les deux arpents adjoignant la propri6t6
de F. X. Paquet. Le vendeur Thomson devait demeurer
et est de fait toujours demeur6 en possession du reste
de la propri6t6, A condition de payer un loyer de $400
par ann6e, et de remplir certaines autres charges.

Le m~me jour Sheridan signa une contre-lettre par
laquelle, sur remboursement de ses avances, dans le
d6lai de trois ans, il s'obligeait A revendre A Thomson
la propri~t6 achet6e comme on vient de le voir.

Le loyer stipul6 n'a jamais 6t6 payi, et Thomson a
continu6 de jouir de sa propri6t6 comme auparavant.
Quelques jours seulement aprbs cette vente, le 11 no-
vembre 1871, Sheridan a revendu, pour $2,200, deux
arpents sur trente, c'est-A-dire moins du quart de la
proprit6 pour le total de laquelle il avait promis de
payer $4,000., Par cette vente, Sheridan touchait im-
m6diatement $1,200 et devait recevoir la balance de
$1,000 dans un court d6lai. 11 rentrait ainsi trbs
promptement dans plus de l moiti6 des avances qu'il
avait promis de faire. .D'autres remboursements furent
faits par Thomson qui, A 1'6poque de son application
ne devait plus a Sheridan que $1,500.

3ien que le dM1ai 4e trois ans fix6 pour le-rachAt fit
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1880 alors expir6, Sheridan n'ayant manifest aucune inten-
'AH tion de 8'en tenir A la lettre du contrat de vente, ayant

OAWA au contraire laiss6 Thomson en jouissance comme
TURAL auparavant, il n'est pas surprenant que celui-ci se soit,

INS. CO.
, f lors de son application, ciu justifiable de se consid6rer

SHERDAN. comme le proprietaire. L'acceptation que Sheridan a
FournierJ.faite plus tard d'un transport de partie de la police

-" d'assurance o-i Thomson se d6clarait propri6taire,
prouve bien que telle 6tait aussi sa manibre de voir A
cet 6gard. Cependant Thomson et son fils d6clarent
positivement dans leur t6moignage qu'ils ont inform6
l'agent Valois que le titre de propri6t6 6tait au nom de
Sheridan, comme sdret6 du paiement d'une somme
d'environ $1,000. II parait d'aprbs la preuve qu'il y a
eu entre eux un malentendu A ce sujet. Cela s'explique
facilement par le fait que Thomson comprend peu le
frangais et que Valois parle pen la langue anglaise.
Ce dernier ayant demand6 le montant exact de la
crbance de Sheridan, Thomson lui dbclara qu'il n'6tait
pas alors en 6tat de le lui dire exactement et demanda
A retarder 1'assurance A un autre jour afin de 'en
assurer. Sur cette r6ponse Valois lai dit que ce n'6tait

pas n6cessaire, et il compl6ta lui-m6me l'application.
O'est sons ces circonstances que la declaration de
Thomson a 6t faite et que le montant dA a Sheridan
a 6 port6 A $1,000, au lieu de $1,500 qu'il 6tait r6elle-
ment.

Si les choses en 6taient rest~es IA, on pourrait dire,
sans toutefois pouvoir en rejeter la responsabilitb
morale sur Thomson, quo la compagnie a 6t0 induite
en erreur par ce malentendu et qu'elle 'est par cons6-
quent pas tenue d'ex6cuter un contrat fond6 sur l'erreur.
Mais telle n'est pas sa position. L'erreur commise
par l'entr6e du nom de Thomson au lieu de celui de
Sheridan ayant 6t0 d~couverte, elle fut rectifibe lors du
transport de la police que Thomson 4 fait 4 Sheridan,

16
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d consentement de la compagnie. La v6ritable posi- 1880
tion des parties concernant leurs droits respectifs danS THE
la propri6t6 en question est expos6e dans tous ses OGHAWAAGRIOUL
dtai's dans la correspondance 6chang6e entre Talois TURAL

INS. CO.
et Patterson, I'agent g6n6ral de la compagnie, A propos I.
de ce transport Cette correspondance 6tant de la plus SHERIDAN.

haute importance pour la d6cision de cette cause, jeFournier,J.
crois devoir en donner 1'analyse aussi correcte que ~
concise qui se trouve dans lea notes de Sir A. A. Dorion.

As regards the ownership of the property, it is true that in his ori-
ginal application, 2homson represented that he was the owner of
the premises which he sought to insure, while he had previously
sold them to the appellant subject to a right of redemption.

This was evidently the result of a misunderstanding, and the res-
pective interests of Thomson and of the appellant in the property
in question were fully explained to the Company through its agents,
before the policy was transferred, and the transfer was accepted
after all the circumstances had been fully disclosed. Yalois, in a
letter of the 8th August, 1876, wrote to Patterson, the general agent
of the Company at Mon treal, that the property belonged to Sheridan,
and that Thomson wanted to know if, in case of fire, he would be
entitled to receive the insurance without this being mentioned in
the policy.

On the 14th of the same month, he again writes to Patterson that
Thomson was not the proprietor of the premises, at the time the
insurance was effected; that in order to pay his debts, Thomson
had previously transferred his property to the appellant, on condi-
tion that he would get it back on payment of what he owed him;
that he had already paid a large amount and expected to have his
property returned to him. In this letter, Valois says: " Now these
two gentlemen " (alluding to Thomson and to Sheridan), " wish to
have their property insured - is it necessary to make two policies,
one for the buildings in the name of Sheridan, and one for the con-
tents in the name of Thomson, or will one policy containing all the
facts be sufficient? do what you think proper."

Patterson answers on the 16th: " If I understand well the posi-

tion of this matter, Thomson is the owner of the real estate, but he

owes something to Mr. Sheridan ; if it is so, the policy is good as it
is, excepted that to enable Sheridan to claim the insurance the
policy must be transferred to him by Thomson."

After indicating how tse transfer is tq be made, Patterson adds;
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1880 a This plan dispenses with the necessity of miking two policies, it
'- will save expenses. I believe it is all that is required."
THE

OTTAWA Finally, Valois writes to Patterson, on the 22nd August: "1I return
AGR0Lu the policy of Mr. Thomson after getting him to sign, and having

IUs. signed myself; the sum which is to be t ansferred is one thousand,
V. five hundred and ten dollars ($1,510), being the amount for which

SHERIDAN. the buildings are insured."
u r It was after this correspondence had taken place, that the transfer

Fournier, J.
was made by Thomson and accepted by the Company. The inten.
tion of both Thomson and Sheridan on the one part, and of Patter-
son acting for the Company on the other, was unmistakably to
insure Sheridan's interest in the property described, and if after the
explicit statement made by Yalois, that Sheridan owned the build.
ings, and Thomson the chattel property they contained, the agent of

. the Company made a mistake by causing a tiansfer to be made by
Thomson to the appellant, instead of issuing a new policy to cover
Sheridan's interest in the buildings, the latter should certainly not
suffer, as the Company cannot take advantage of its own agent to
resist the claim of the appellant. It is to be noticed that whether
the property was ineured in the name of Thomson or in that of
Sheridan made no difference in the risk, since the property was all
the time occupied by Thomson.

11 est 6vident d'aprbs cette correspondance que c'6tait
1'intention des parties d'assurer les int6rits de Sheridan
dans la propri6t6 en question. Si la chose n'a pas 6t
faite comme elle aurait dift l'6tre au moyen de doux
polices, une pour Thomson et une pour Sheridan, la
faute n'en peut Atre attribu6e qu'd 1'agent de la com-
pagnie qui n'a pas donn6 aux faits qui lui out t6 com-
muniqu6s leur v6ritable signification. Adoptant sur
ce point le raisonnement de la Cour du Banc de la
Reine, je crois qu'il serait injuste de rendre Sheridan
responsable de 1'erreur de la compagnie. O'est A cette
dernibre ;! en supporter les cousfquences, puisque c'est
aprbs avoir 6 sp6cialement inform6e de tons ces faits
qu'elle a accept6 un transport de la police dans laquelle
Thomson est d6sign6 comme le propritaire. Pour cette
raison le jugement accordant a l'intim6 $1,510, balance
%ui lui (tait due lors du transport, devrait 6tre confirmn6,
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Malheureusement pour Thomson il s'est gliss6 dans 1880
le transport de la police une autre erreur qui, suivant rEH

le jugement de la Cour du, Banc de la Reine, doit tre OTTAWAAaRIOUL-
fatale A ses pr6tentions de retirer sous le nom de She- TURAL

L'T8. Co.
vidan le surplus de la somme transport~e A ce dernier, ,.
Cette erreur, aussi commise par I'agent de la com- SHERIDAN.

p'agnie, consiste dans l'oubli d'avoir ins6r6 dans le Fournier, J.
transport la somme pour laquelle la compagnie donnait -

son consentement, ce qui a l'effet de constituer Sheridan
cessionnaire non seulement de 1'assurance sur les
bAtisses, mais aussi de celle sur les meubles de Thomson.
La correspondance cit6e plus haut d6montre A l'6vi-
dence que 1'intention de toute les parties 6tait de ne
transporter A Sheridan qu'un montant suffisant pour
garantir sa cr6ance. En cons6quence de cette omission
le transport se trouve 6tre de tous les int6r6ts de
Thomson dans la police. Ce n'6tait certainement pas
son intention.

D'ailleurs Sheridan n'avait point dans les meubles
assur6s qui 6taient toujours rest6s la propri6t6 de
Thomson, d'autre int6r6t que celui d'un cr6ancier
ordinaire, dans le cas oil la balance qui lui 6tait due
n'aurait p^ 6tre pay6e en vertu de son transport. II
pouvait dans ce cas exercer son action personnelle sur
ces meubles comme sur tous les autres biens qui res.
taient encore A Thomson, ou faire saisir entre les mains
de la compagnie ce qu'elle aurait pA devoir A Thomson
en vertu de cette police. Mais cet int6rt n'est
pas suffisant pour rendre 16gale 1'acceptation d'un
transport d'assurance. I faut, d'apras Part. 242 C. C.,
pour qu'an transport soit valable que la personne A
qui il est fait ait un int6r6t dans la chose assur6e, c'est-
A-dire que dans le cas actuel, pour la validit6 du trans-
port, il aurait fallu faire voir que Sheridan avait un
int6rt daus les meubles en question, comme propri6-
taire, gagiste on usufruitier, etc. A d6faut d'un intfret
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1880 de ce genre, le transport so trouve nul d'aprbs Particle
THE du code cit6 plus haut, et cette cour doit le consid6rer

OGTAWA comme tel.
TU.AL La dernibre objection, celle par laquelle Thomson a 6t6

LBs. Co.
accus6 d'avoir caus6 'incendie par sa n6gligence, a 6t

SBERIDAN. unanimement rejet6e par la Cour du Bane de la Reine.
Fournier,J.La preuve 4tablit que le 27 septembre, jour de lin-

cendie, Thomson et sa femme sont partis dans l'apr~s-
midi, pour aller dans une paroisse voisine visiter un de
leurs enfants. Aprbs leur d6part les deux fils de
Thomson et sa fille ont aussi laiss6 ]a maison vers 6
heures du soir pour aller passer la veill6e chez des
amis. Au moment de leur d6part pour le retour
ils s'aper9urent que la maison et les autres bAtisses
6taient en feu. Lorsqu'ils arriverent, elles 6taient d6jA
i moiti6 d6truites.

Il n'y avait certainement rien d'extraordinaire et
d'inusit6 dans l'absence de Thomson et sa famille. Ces
courtes absences d'une famille entibre, a la campagne
sont assez fr6quentes. Celle qui a eu lieu dans ce cas-ci
ne peut 6tablir contre Thomson le fait d'une n6gligence
qui le rendrait respQnsable de 1'incendie, et encore
moins cr6er une pr6somption qu'il en soit 1'auteur,
puisque le plaidoyer n'a pas port6 contre lui cette grave
accusation.

Il y a bien quelques circonstances qui portent A
croire que le feu est I'ceavre d'un incendiaire, mais
rien dans la preuve n'implique Thomson comme y ayant
eu la moindre participation. Telle a 6t6 1'opinion
unanime de la Cour du Banc de la Reine, et c'est aussi
celle que j'ai adopt6e aprbs un examen s6rieux de la
preuve.

HENRY, J.

This is an action on a policy of Insurance for loss
and damage by fire to a dwelling house, a barn and
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shed, with their contents, insured by a person named 1880
Thomson, who, subsequently, with the assent of the THE

OTTAWA
appellants company, assigned it to the respondent, be- " .
ing, as he was shown to have been, interested in the TUBAL

IS. Co.
real estate covered by it. V.

Before determining the legal questions involved, it is SHERIDAN.

necessary to look at the facts as they existed before the Henry, J.

policy sued on issued.
On the 25th of April, 1876, Thomson signed a written

application in which the property is described. A -

number of questions submitted by the company are
printed in and form part of the application; but it is
only necessary to refer specifically to two of them.
One is: "Does the applicant possess in fee simple, or in
his own right, and if not, who possesses ? The reply
to it was " Yes." The other is: " State if is mortgaged
or otherwise affected, and if so, how, and for what
amount ?" The answer is " $1,000."

It thus appears that although the first answer was
incorrect, the subsequent statement that the property
was mortgaged or otherwise encumbered, effectually
corrected the first and clearly 9howed the state of the
title, and that the party intended no misrepresentation.
He could not, therefore be said, as alleged in some of
the pleas, to have falsely and fraudently made the repre-
sentations by which it is sought to avoid the policy.

We find, however, that Thomson, in August follow-
ing, fearing that the transfer to the respondent might
affect the insurance, applied to Valois, the local agent;
and, after giving him full knowledge of the transfer
and its objects, got him to communicate the same,
which he did, to Patterson, the general agent at Mon-
treal. A correspondence, commenced by a letter from
Yalois to Patterson, of the 8th August, and which
terminated on the 29th of the same month, shows that
the relative position of the respondent and Thomson
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1880 in regard to the property was fully made known to
Ten Patterson. On the 14th Valois wrote Patterson, fully

OTAWA explaining the matter. On the 16th Patterson acknow-
TURAL ledged the receipt of the letter, and his letter shows he

I.Vs. Co.
V. understood the nature of the transfer, as it came out in

SHERMAN. evidence, and says:
Henry, J* If that is the case, then the policy is all right as it is, except that

Mr. Sheridan may be able to claim the insurance the policy must be
transferred and made over to him by Mr. Thomson. I return you
the policy, having made up another because the other did not look
right. Please destroy the old one so soon as you shall be satisfied
that the new one is similar. You will make Mr. Thomson sign his
name in the interior of the policy opposite and return it to me with
fifty cents for the transport. I shall then enter it in my books, and
I'll send it to you immediately. This plan will obviate the necessity
of making two policies, and will save expense. I believe that is all
that is required. Please collect the amount of Mr. Thomson's note,
and I'll send him his.

On the 22nd, Valois wrote Patterson:
I return Mr. Thomson's policy, which we have both signed. The

sum to be made over to Mr. Thomas Sheridan is fifteen hundred and
ten dollars, that is to say, the amount for which the buildings are
insured.

On the 29th Patterson wrote again to Valois:
I send you this day Mr. Thomson's policy transferred.

Thus, then, the old policy was cancelled in conse-
quence of the correspondence just referred to, and a
new one issued some time between the 8th and 16th of
August. It is, however, dated the same as the previ-
ous one-the 25th of April, 1876. The issuing of that
second policy is therefore the act, not merely of the
two agents, but that of the company itself by the signa-
tures of its president and secretary, countersigned by
" H. Patterson, general agent at Montreal," and under
the corporate seal. The consent of the company to the
transfer, dated 25th August, is signed by the secretary
of the company.

The insured in the early part of that month, through

1732
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the local agent, asked that " General Manager," if under 1880
the circumstances two policies were necessary ? (one Te

for Thomson to cover the movables, the other to Sheri- oT1rAwA
AGRIOUL-

dan to cover the buildings.) He had paid for a fall in- TURAL
INs. Co.

surance on both, and wished to have no doubt of all I.
being in order. Patterson makes out a new policy and SHERIDAN.

tells him that by transferring the interest in the policy Henry, J.
which covered the buildings it would be all right;
that Sheridan would then be insured as to the latter
and Thomson as to the chattel property. A loss as to
both takes place. The company refused to pay either,
and charge Thomson with false and fraudulent repre-
sentations, and invoke in their attempt to evade pay-
ment, a clause in the policy providing that " agents of
the company are not permitted to give the consent of
the company to assignments of policies, or to waive any
stipulation or condition contained therein."

The general agent was fully informed of everything
before the issue of the second policy, and through his
management and direction it was issued by the com-
pany, and intended by all parties to cover the buildings
for Sheridan and the movables for Thomson. The
respondent does not, however, claim by virtue of an
assignment of the policy made by an agent or through
any waiver since the policy issued. The provision of
the policy just noticed does not therefore apply.

Conditions in policies are intended to prevent injus-
tice to companies by false and fraudulent representa-
tions, but not to enable them to act dishonestly, dis-
honorably, or fraudulently towards others whose money
they have received, and who are by the acts of their
authorized agents lulled into security, to find subse-
quently the company endeavor to repudiate the acts of
those who are held out by them, not as mere local, but
general agents. If any wrong was in this case done to
the company by their general agent withholding the
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188O information he had obtained before the second policy
was issued, it certainly would be most unjust, and

OTTAWA c t
Ac.wai- contrary to all legal and equitable principles, to make

TLRAL the insured to suffer. It was the duty of those at the
LNs Co.

V. head office to know, and they must be presumed to
SEM"* have known, everything, before they signed the second
Henry, J. policy, and if, instead of which, they relied on the gen-

eral agent and accepted his suggestions, they virtually
adopted his acts and must be hold bound by them.

In all cases, except those to which I have referred as
a condition of the policy, a general agent has implied
authority to act for and bind his principal, so far as is
necessary to the performance of his duties, and the
principal is no less bound by his acts than those with
whom on behalf of his principal he enters into agree-
ments. His acts and knowledge are necessarily in such
cases deemed to be the acts and knowlege of his prin-
cipal. Patterson was fully authorized as the general
agent of the company to receive applications and repre-
sent them in every respect, at all events up to the issue
of the policy. Notice to him in respect of the property
and otherwise, is in law notice to the company. Local
agents are considered to occupy a more subordinate
position, and their powers are generally more limited.
To bind a company for all the acts of local agents, often
of little experience, in every hamlet or village, would
be widely different from binding them for the acts and
dealings of a general agent selected on account of his
special business knowledge. The latter often act under
powers of attorney and issue policies without consult-
ing the head office, and in other cases policies are issued
to them in blank fully executed by officers of the com-
pany, and requiring only to be filled up and counter-
signed by the agent. In the latter cases, also, policies
are issued without consulting the head office. In such
cases the agent is virtually the company. I presume,
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as the policy in this case is countersigned by Patterson, 1880
as such general manager, he had authority to issue ruE
policies in that way. I draw this conclusion from his OTTAWA

AGRtouL-
letters to Valois, in which he does not speak of referring TURAL

INS. Co.
the matter to the officers of the company, but in such a I.
way as to shew he alone could deal with the matter. SHER WAN.

To contend, therefore, that a party dealing with the Henry, J.
company through the agent, should duplicate his
negotiations by directly communicating with the
head office would, in my opinion, be simply absurd.
The notice, then, to the general agent binds the company,
and the policy being issued after that notice, no defence
can be set up for any representation in the application.
That under the circumstances the company should
endeavor to evade responsibility for the loss by plead-
ing as they have done in this respect is, I think, not
justifiable. To give legal effect to such pleading would
be, I think, subversive of every legal principle. With
a full knowledge of the transfer to the respondent
the company not only admits Thomson's insurable
interest, but with that same knowledge, suggesting and
approving of the assignment of the interest in the policy
which covered the buildings to sh/eridan, they would,
I think, be estopped from setting up against Sheridan
the absence of the insurable interest in Thomson if he
had none. They substantially say to Sheridan: " We
know your relations with Thomson as to the property,
and whether his right to insure was good or not, which
question we waive, if you get an assigment of his
interest in the buildings, we will consent to it as pro-
vided in the policy, and in case of loss will pay you."
The assignment was made and the company having
consented to it, their compact was from that with
Sheridan, and they are estopped from setting up the
absence of the insurable interest in Thomson.

Independently, however, of that position, I think
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1880 Thomson had all along an insurable interest. The trans-
THE~ fer to Sheridan, although on its face absolute and final,

OTTAWVA was nevertheless agreed upon only as lien or mortgage,
AGRICUL-

TURA as by the declaration in writing of the latter, signed at
INS, Co.

s o. the same time, appears. The time for redemption as
SHERIDAN. stated in the latter was three years, and possibly Sheri-
Henry, J. dan might at the end of that time have refused to per-

mit redemption by Thomson, but it is plain that the
transfer was intended by the parties to it to be only a
security for monies to be subsequently paid and advan-
ced for Thomson, which Thomson was to repay with in-
terest. It appears that up to the time of the issuing
of the second policy, the same relations existed between
Sheridan and Thomson, as it is shown that the one had
been paying off the advances and the other receiving
them. The understanding when the assignment was
made, was that Sheridan was, in case of loss, to recover
the insurance on the buildings as the assignee of Thom-
son, then acknowledged and understood to have the
beneficial interest in the policy, and Sheridan, in accept-
ing it, admitted the position.- He would therefore be
held to receive the amount of the policy so assigned to
the credit of Thomson in repayment of his advances.
If by the receipt of direct payments by Sheridan, and
the recovery of the amount of the policy so assigned to
him, he should be paid in full, he would be held bound
to reconvey to Thomson. Thomson had therefore a good
insurable interest as long as the relation I have stated
remained understood and acknowledged by and be-
tween him and Sheridan, and the absolute nature of the
transfer could not be insisted on by outside parties.
That relation existed when the application was made
and has since continued. I am of the opinion that had

the policy not been assigned, Thomson could himself
have recovered for the loss on the buildings.

There is one feature in the case to which it is desir-
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able to refer. Thomson became by lease the tenant of 1880
Sheridan, but the holding under it did not in my view T

in any way affect the nature of the transaction or the legal OT"Aowuior.
right of Thomson to redeem the property. The under- *rAn

INs. Co.
standing, or rather agreement, was that Thomson was .
not to give up possession of the property, but to pay in SHERIDAN.

the shape of rent $400 a year. How that rent, if paid, Henry, J.
would have been credited to him by Sheridan is not
stated, but as I understand the agreement, he would
be credited, as against the advances and interest and
costs, any sums paid by him on a final, account
between the parties. That would be in accordance
with the memorandum or declaration of trust signed
by Sheridan, in which, on payment of' "all moneys, in-
terests and costs, &c.," by him " advanced or to be
advanced and paid under the terms and conditions of
a deed of sale passed between us this day," he engaged
" to remit, return and re-sell unto him the property by
me purchased under said deed." The execution of the
lease by which Thomson became for the time tenant to
Sheridan did not affect the right of redemption of the
former. His position, as communicated to and con-.
sidered by Patterson, was that of a mortgagor.

An objection to the whole action is taken under a clause
of the policy which provides that "in case of loss the
assured shall give immediate notice thereof to the com-
pany, stating the number of the policy and name of
the agent, and shall deliver to the company as parti-
cular an account or statement of such loss or damage as
the nature of the case will admit, and shall sign the
same and verify by oath or affirmation, &c." The issue
raised by the plea is not one applicable to the provi-
sion or condition of the policy just referred to. It
alleges " that said Thomson has violated the terms and
conditions contained in said policy, inasmuch as he has
not delivered to said defendant a particular account or

12
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1880 statement of the loss or damage which he alleges he
TuE suffered." The plea therefore raises an issue not justi-

OTTAWA fled by the condition. He (Thomson) did not bindAomcurm-
waL himself, as a condition precedent to his right to recover,

INS' Co.
. to furnish in any event or under all circumstances any

SHERIDAN. " particular account or statement " of loss, but only
Henry, J. such'an one as the case admitted of, and the plea does

- not allege or aver that the case admitted of a more
particular account. He made an account, attested to
in general terms, and, if objected to, the plea should
have alleged that it was not as particular as the nature
of the case admitted. Without such an allegation in
the plea, no proof could be regularly admitted that a
more particular account could have been given. It is
not, however, contended that the plea applies to the
buildings, or that, if it did, any more particular account
was necessary. There are many cases in which any-
thing more than a general estimate of loss could not be
be given, and in others where only a partially particular
account could be made out, and therefore in such cases
the party can be called upon to furnish only such in-
formation as is in his power. The plea for the reasons
stated, in my opinion, is no defence to the action.

There are one or two minor points which I have not
thought it necessary to refer to, further than to say that,
in my judgment, they don't affect the right of the respon-
dent to recover according to the judgment of the court
appealed from to this court. I think the appeal should
be dismissed and the judgment referred to affirmed
with costs.

TASCREREAU, J., concurred.

.Appeal dismissed with costs.

Solicitors for appellants: Hutchinson 4. Walker.

Solicitors for respondent: Duhamel, Pagnuelo 4 Rain-
Ville.
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EPHRAIM ERB et al.........................APPETLANTS; 1881

*March 3.
AND

*June 10.

THE GREAT WESTERN RAILWAY RESPONDENTS.
COMPANY OF CANADA... ........

ON APPEAL FROM TIE COURT OF APPEAL FOR ONTARIO.

Shipping note -Fraudulent receipt of agent-Liability of company.

C., freight agent of respondents at Ckatham, and a partner in the
firm of B. & Co., caused printed receipts or shipping notes in
the form commonly used by the railway company to be signed
by his name as the company's agent, in favor of B. & Co., for
flour which had never in fact been delivered to the railway com-
pany. The receipts acknowledged that the company had received
from B. & Co. the flour addressed to the appellants, and were
attached to drafts drawn by B. & Co., and accepted by appel-
lants. C. received the proceeds of the drafts and absconded
In an action to recover the amount of the drafts:

Held (Fournier and Henry, J.J., dissenting), that the act of G. in
issuing a false and fraudulent receipt for goods never delivered
to the company, was not an act done within the scope of his
authority as the company's agent, and the latter were therefore
not liable.

APPEAL from a judgment of the Court of Appeal for
Ontario, affirming a judgment of the Court of Queen's
Bench, setting aside a verdict obtained by the plaintiffs
and ordering a non-suit or verdict to be entered for the
defendants.

This was an action brought by the appellants (plain-
tiffs), commission merchants at St. Tohn, N. B., against
the respondents to recover the value of certain
drafts made by T. Brown 4- Co., dealers in flour at
Chatham, Ontario, which were accepted by them and

*PRESENT:--Sir W. J. Ritchie, C. J., and Strng, Fournier, Henry,
Taschereau and Gwynne, J. J.
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I S81 afterwards paid, and to which were attached bills of
ERB lading or shipping notes signed by one W. C. Carruthers,

THE freight agent of the respondents at Chatham, Ont.,
GREAT acknowledging that the company had received from

WESTERN
RAILwAy T. Brown 4- Co. 1,200 barrels of flour.

Co. The declaration, pleadings and facts are fully set out
in the judgment of Sir W. Y. Ritchie, C. J., hereinafter
given.

The cause was tried before Mr. Justice Wilson, at the
Toronto Assizes, without a jury, when a verdict was
rendered for the plaintiffs for $5,524.64.

The respondents afterwards moved against the ver-
dict in the Court of Queen's Bench, and Justices Morri-
son and Wilson concurred in making absolute a rule to
enter a verdict for the defendants, Harrison, C. J., dis-
senting.

The cause was then carried to the Court of Appeal,
the Judges of which were equally divided, and the
judgment of the Court of Queen's Bench was affirmed.

Mr. Bethune, Q. C., for appellants:
Upon the faith of the bills of lading signed by the

appointed agent of the respondents, the appellants in
the ordinary course of their business, without any
notice of the non-receipt of the flour by the respon-
dents, advanced their money, and we now ask the Court
to determine whether the loss is to be borne by the
appellants or the respondents.

The act of Carruthers was within the scope of his
authority.

The respondents appointed Carruthers as their agent,
and furnished him with blank forms of bills of lading,
and empowered him to sign these bills of lading. A
large part of the commerce of the country is carried on
by means of these instruments, and whenever bills of
lading are signed, these documents are accepted by



VOL. V.] SUPREAE COURT OF CANADA.

banks, and advances made upon the faith that the goods 1881
referred to therein have been actually shipped. The ERB

respondents set up that the goods were never received T'E

by them, and therefore that they are not liable, and GREAT
WESTERN

rely upon the authority of the case of Grant v. Norway RAILWAY

(1), but it is submitted that that case is not parallel C
with this. It did not appear there, as it does here, that
it was known to the owner of the vessel, as it must be
taken to have been known to the respondents, that
advances were. usually made upon the faith of the
bills of lading. It turned upon general usage known
to all persons dealing with masters of vessels. The
point in question in Grant v. Norway does not seem to
have been considered in England since the date of that
judgment in connection with the signing of a bill of -

lading by a station agent.
The most apposite case I can find is that of Swire v.

Francis (2), decided since the judgment of the Court of
Queen's Bench. The only difference is that the defen-
dants were a firm instead of a corporation, and it would
appear that every element which is here was in the
case of Stoire. That it is a corporation in this case
makes no difference. The tendency of the modern
decisions is to increase the liability of corporations
in just such matters as these. Cooley on Torts (3).

The general rule of law now acted upon in almost all
cases is that where one of two innocent persons must
bear a loss, that one of them who could, by care, have
avoided the loss, should bear it, and it is submitted that
the company could, by a system of checking, have
guarded against this representation having been made;
or could have taken security against the fraudulent
deeds of their agent.

In the State of New York the Court of Appeal of that

(1) 10 C. B. 665. (2) 3 App. Cases 106.
(3) P. 120-122.
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1881 State has refused to follow the judgment in Grant v.
EaB Norway, because it was felt that the meaning was not

THE the same as applied to bills of lading signed by the
GREAT agents of railway companies. See Armour v. Michigan

WESTERN 0
RAILWAY Central Ry. Co. (1).

Co Then again the same point has been up in Merchants'
Bank v. State Bank (2), where all cases are reviewed.

This must be treated as a case of apparent authority.
See Evans on Principal and Agent (3).

The respondents contend that the appellants had no
right to rely upon the representation of the receipt of
the goods, and that they ought to have inquired whether
the goods had actually been received. The appellants
submit that having regard to the fact that Garruthers
was the chief agent of the defendants at Chatham station,
at which place enquiry would have to be made, such
enquiry would have been useless, and that in any
event the appellants, who carried on their business at
St. John, N. B., could not be expected to make any
enquiry as to the shipment. The railway companies in
fact do their most profitable business in this way, and
no one will suggest that the directors are ignorant of
the use made of the bills of lading signed by their
agents. A corporate body may bind themselves with-
out the solemnity of a seal, that is the universal way in
which bills are authenticated, and such documents
must be.held as binding as if they had affixed to them
the corporate seal.

We complain that the respondents have armed their
agent with the power to practice this fraud on us, and
therefore they are responsible.

The appellants also submit that the respondents are
estopped by the statute of the Legislature of Ontario, 33
Vic., ch. 19, from disputing the receipt of the goods.

(1) 22 American Rep. 603. (2) 10 Wall. 604.
(1) P. 140.
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Mr. Robinson, Q. 0., for Respondents: 1881
No doubt where a person has put another in such a ER

position as to allow him to commit a fraud he should '-Tas
suffer. But to make a railway company liable GREAT

WESTICRN
under such circumstances as these would be to RAILWAY

throw upon them a liability which would be Co.
ruinous, and certainly was never contemplated. Now,
the cases show that an agent must be doing something
within the scope of his authority and within the class
of business he is authorized to transact. The clasd of
business Mr. Carruthers was authorized to transact was
to receive goods for transport, and to give bills of lading
for such goods, and his authority did not extend
to giving false and fraudulent receipts as for goods
received, when, in fact, none have been received. See
Tobin v. The Queen (1).

Then, it is said that this bill of lading, signed by a
clerk of Garruthers as agent, is the same as if it had
been a document under seal. If it was it would be the
act of the company, but it is not. Then the whole
matter is reduced to this, is the act of Carruthers the
act of the company? I refer to Brice on ultra vires (2)
to show that the powers of an agent are not even so
wide as those of the corporation; in other words, an
agent is not an alter ego of the corporation, and that for
the simple reason that some things can be done but by
the corporation. Then, it has-been contended that the
statute assists the appellants. The statute only professes
to deal with documents signed by the company. If
the company did not sign, then there is an end of it.

Then, as to the right to recover under the peculiar
circumstances of the case. When the bills of lading
were signed, no harm had been done. Then, when was
the overt act of fraud. committed ? As the Chief Justice
puts it:
(1) 6 C. B. X. S. 310, 349. (2) Ed. 1880, p. 322.
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1881 " It is not a little curious to notice precisely what Car-

ruthers did in this matter, and to endeavor to fix the

T. point at which his wrong doing commenced. In pro-
GREAT curing Neville to sign the bills of lading or receipts, he

was not actually doing more than wasting so many of
Co. the company's forms. It is true that he was then start-

ing the train of circumstances which was to end in the
plaintiffi being defrauded. But if he had repented
before acting, or if the bank had declined to cash his
drafts no mischief would have been done. The first
overt act of fraud was the use of receipts to obtain
money from the bank. Now, the manager knew per-
fectly well that Carruthers was to all intents T. Broion
, Co. Therefore, when he accepted these receipts he
knew that they represented nothing more than that
Carruthers, the miller, had delivered to Carruthers, the
railway agent, a certain quantity of flour. In what
capacity was Carruthers acting when he first committed
the direct fraud, which led to the plaintiffs' injury ?
Certainly as T. Brozon 4 Co. and not as the defendants'
agent. I have grave doubts whether the bank could
possibly in this state of facts, and apart from any other
objection, have fastened any responsibility upon the
defendants, and if they simply passed on the represen-
tation to the plaintiffs it may be that they occupy no
better position."

Respondents are not estopped from stating the true
facts, and saying that when Carruthers, not as their
agent, but in fraud of them and for his own benefit,
signed or procured to be signed certain fictitious
receipts, he was not acting as their agent but for him-
self and for his own benefit and entirely outside of the
scope of any employment which had been entrusted to
him. He himself drew for his own use the money
raised on the bills or drafts, and no benefit directly or
indirectly accrued to the defendants, nor wa anything
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done by them to adopt or sanction what he had done. 1881
It may be said that Carruthers knew that the receipt E.

he was signing would be used in the bank and money TH
advanced upon it. But the fraudulent intention of GREAT

WESTERN
Carruthers, to make that dishonest use of the receipt, RAILWAY

cannot be called the act or knowledge of the defen- Co.

dants, nor can it be called a misrepresentation by the
defendants.

The defendants submit that the documents issued by
them as bills of lading or shipping receipts are not in-
tended by them to have the two-fold character assigned
to them by Mr. Justice Patterson, in his judgment.
They are intended to be a receipt to the shipper. They
are not intended by them to be used as a representation
to the consignees or the banker. Grant v. Norway (1),
Coleman v. Riches (2) and Hubbersty v. Ward (3) ought
to decide this case. The defendants referred also to
Baltimore and Ohio Ry. Co. v. Wickens (4) ; Schooner
Freeman v. Buckingham (5).

Sir W. J. RITCHIE, C. J.:-

The plaintiffs on the argument did not rely on the
first six counts of the declaration which were based on
contract, but relied on the other counts, which were on
several bills of lading, and were substantially the same.

The seventh count sets out that plaintiffs were com-
mission merchants doing business at St. John, N. B.,
and were in course of their business accustomed to
make advances upon consignments of flour consigned
to them upon production to them of bills of lading or
shipping receipts of defendants for such flour, such
advances to be made by plaintiffs accepting bills of
exchange drawn upon them on account of the price of

(1) 10 C. B. 665. (3) 8 Exch. 330.
(2) 16 0. B. 104. (4) 22 American Rep. 26.

(5) 18 Howard 132.
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1881 such flour with such bills of lading or shipping receipts
ERB attached thereto. The declaration then avers that the

THE plaintiffs contracted with certain persons carrying on
GREAT business under the name of T. Brown 4- Co., that if the

RAILWAY said T. Brown 4- Co. would procure from defendants a bill
Co. of lading or shipping receipt of the defendants for two

Ritchie,c.J. hundred barrels of flour marked "Creek Mills," the
plaintiffs would, upon production to them of such bill
of lading or shipping receipt of the defendants, accept
a bill of exchange for $800 to be drawn upon them by
the said T. Brown 4. Co., on account of the price of such
flour, and the defendants falsely and fraudulently by
their bill of lading or shipping receipt represented
that they had shipped on their railway at
Chatham 200 barrels of flour marked " Creek Mills,"
in apparent good order, consigned to plaintiffs at St.
John, and defendants, at the time they so made said
false and fraudulent representations, well knew that the
same were untrue, and that the same would be relied
upon by the plaintiffs in their dealing with the said
T. Brown 4.Co. The declaration then avers that plain-
tiffs, rely ing on the representations on said bill of lading,
and believing the same to be true, and believing that
the flour had been shipped on defendant's railway,
plaintiffs accepted a certain bill of exchange drawn upon
them on account of the price thereof by T. Brown 4. Co.,
payable to the order of T. Brown 4- Co. for $825, which
plaintiffs would not otherwise have done. It then al-
leges that at the time the defendants made the represen-
tations they had not received the flour from T. Brown 4.
Co., that bills before due were endorsed by T. Brown 4-
Co. for valuable consideration to the Merchants Bank of
Canada, who became holders for value without notice
of such false and fraudulent representations, and by
reason whereof and of such false, &c., plaintiffs became
liable to pay the amount to the said bank, and they
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lost certain commissions which they would have made 1881-
if representations had been true.

The contract set out in the declaration as the foun- TUE

dation of the claim now put forward is, that plaintiffs Gaea
WESTERN;

contracted with T. Brown 4- Co., that if T. Brown 4- Co. RAILWAY

would procure from defendants a bill of lading, &c., CO.
the plaintiffs would, on production to them of such RitchieCJ.
bill of lading, accept a bill of exchange for $825 to be
drawn upon them by T. Brown 4- Co., on account of
the price of such flour. This contract with T. Brown
4- Co., obviously was that T. Brown 4- Co. should
actually ship the flour, and, on obtaining a bill of lading
or shipping receipt, and drawing for the price of the
flour so shipped, plaintiffs, on production of such bill of
lading or receipt, would accept the bill so drawn. The
action against the defendants is, however, immediately
based on fraud, viz.: That plaintiffs having such a
contract, defendants made false and fraudulent repre-
sentations, knowing that the same were untrue; that is
to say, that defendants falsely and fraudulently, by their
bill of lading, represented that they had shipped on
their railway certain flour consigned to plaintiffs at
St. John, N.B, and at the time they so made said false
and fraudulent representations they well knew the
same were untrue, and that the same would be relied
on in their dealings with T. Brown 4- Co. ; and that
so relying and believing the same to be true, and that
the flour had been so shipped by T. Brown 4- Co., they
accepted the bill drawn by T. Brown 4- Co., which they
would not otherwise have done; that defendants, at the
time they made the representations, had not received the
flour from T. Brown 4- Co., and that T. Brown 4. Co., be-
fore the bill became due endorsed the same to the 11fer-
chants' Bank of Canada, who became holders for value
without notice of defendant's false and fraudulent repre-
sentations, whereby plaintiffs became liable to pay and
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1881 did pay the said bill to said bank, and so lost the
EB amount thereof and certain commissions, &c.
, E The sole evidence on which the plaintiffs rely to

GREAT establish against the defendants this fraudulent con-
WESTERN

RALWAy duct, is that Carruthers, a partner of the firm of T. Brtown
Co. 4-Co., and also defendants' freight agent at Chatham,

Ritchie,C.w,.issued, without the acquiescence or knowledge of the
defendants, the bill of lading or receipt in question, and
made the said bill of lading without the said goods
being shipped on the defendants' railway, or received
by defendants or their officers or agents for shipment,
claiming that the act of Carruthers was the act of the
company, and the knowledge of Carruthers of the false
and fraudulent character of the receipt and bill of lad-
ing was the knowledge of the defendants, and so the
representations contained in the bill of lading were
the revresentations of the defendants made with a
knowledge of their false and fraudulent character.

The contract as thus set out between T.Brown 4- Co. and
plaintiffs, it is clear T. Brown -Co. never fulfilled; they
never did sh ip the flour for the price of which the bill was
accepted, and T. Brown 4- Co. never did procure from
defendants a bill of lading or shipping receipt, but on
the contrary; in fact T. Brown 4- Co. by Carruthers, one
of their partners, falsely and fraudulently drew a bill for
the price of flour never shipped by them, and falsely
and fraudulently made and transmitted simulated bills
of lading or receipts, and on the strength of which
plaintiffs accepted the bill so fraudulently drawn on
them.

We must then consider whether the defendants are
to be bound by the acts of Carruthers as the agent, and
are to be held responsible in like manner as if they,
with knowledge that the goods had not been received
or shipped, had issued or directly authorized the issuing
of this receipt or bill of lading, or after its issue had
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acquiesced in the act and derived benefit and advantage 1881

therefrom. Elm

The mere giving a receipt for goods and issuing a bill ,.
of lading without any goods having been received was GREAT

WESTERN
clearly not within the usual scope of the employment RALWAY

of a freight agent, such as Carruthers is shewn to have Co.
been; it was only when he had actually received goods Ritchie,C.J.
to be shipped that the giving a receipt and bill of lading-
for such goods was within the usual scope of his em-
ployment. It was never within the scope of his em-
ployment that he should create, for his own illicit gain, as
instruments of fraud, "false pretences of contracts having
the semblance of bills of lading." Such bills of lading as
he issued did not grow out of any transaction between
T. Brown 4-Co. and defendants, or between the plaintiffs
and the defendants, or out ofthe use of the railway as a
means of transportation by either T Brown 4. Co. or
the plaintiffs; they were simulated bills of lading, the
result of the direct fraud and forgery or deceit of T. Brown

Co., by their leading partner Carruthers, and if plain-
tiffs accepted and paid bills on the faith of such docu-
ments, their doing so was induced by the act of T.Brown
4- Co., and not by any act of the defendants either
directly or by Carruthers, as their agent, while acting
within the scope of the authority conferred upon him
by the defendants. I fail to see how such a wilful fraud
committed by T. Brown 4- Co., through their partner
Carruthers on plaintiffs, with whom they were dealing,
can be considered an act within Carruther's agency.
The authority of Carruthers was a limited authority;
his power and authority to sign a bill of lading
depended on the actual receipt and shipping of the
goods. If the fact on which the power depended did
not exist, the authority could not exist.

The cases of Grant v. Norway (1), Hubbersty v. Ward

(1) 10 C. B. 665.
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(1) and Coleman v. Riches (2) appear to me in principle
directly in point.

In Grant v. Norioay (3), the marginal note is as fol-
lows:

1881

EaB
,.

TEE
GREAT

WESTERN
RAILWAY

Co.

RitchieC.T

(1) 8 Exch. 330.
(2) 16 C. B. 104.

(3) 10 C. B. 665.
(4) P. 59.

190

.

The master of a ship signing a bill of lading for goods which have
never been shipped, is not to be considered as the agent of the
owner in that behalf, so as to make the latter responsible to one
who has made advances upon the faith of bills of lading so signed.

During the argument, Tervis, C. J., says:
If the master's authority. is to sign bills of lading only upon

receiving the goods on board, the owner does not hold him out as hii
agent until he receives the goods.

After pointing out the very large authority of a
master of a ship and adopting from Smith's Mercantile
Law (4) that " the master is a general agent to perform
all things relating to the usual employment of his ship;
and the authority of such an agent to perform all things
usqal in the line oJ business in which he is employed can-
not be limited by any private order or direction not
known to the party dealing with him " asks5 is it then
usual, in the management of a ship carrying goods on
freight, for the master to give a bill of lading for goods
not put on board? For, all parties concerned have a
right, he says, to assume that an agent has authority to
do all that is usual.

He then points out that, " the very nature of a bill
of lading shows that it ought not to be signed until the
goods are on board," for it begins by describing them as
shipped. He says:

It is not contended that the captain had any real authority to
sign bills of lading, unless the goods had been shipped ; nor can we
discover any ground upon which a party taking a bill of lading by
indorsement would be justified in azsuming that he had authority to
sign such bills, whether the goods were on board or not.

He then adds:
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If, then, from the usage of trade, and the general practice of 1881
shipmasters, it is generally known that the master derives no such
authority from his position as master, the case may be considered as V.
if the party taking the bill of lading had notice of an express limita- THE

tion of the authority ; and, in that case, undoubtedly, could not GREATWE5TEmR
claim to bind the owner by a bill of lading signed, when the goods RAILWAY
therein mentioned were never shipped. Co.

This case was followed by Hubbersty v. Ward (1). Ritchie,C.J.

The master of a vessel has no power to charge his owner by signing
bills of lading for a greater quantity of goods than those on board.

The authority of Grant v. Norway was conceded, but
it was attempted to distinguish this case from Grant v.
Norway, but Pollock, C. B., delivering judgment of the
Court, says

We think that when a captain has signed bills of lading for a
cargo that is actually on board his vessel, his power is exhausted
he has no right or power, by signing other bills of lading for goods
that are not on board, to charge his owner.

This case was followed by Colenan v. Riches (2),
where the same principle was applied to the agent of a
wharfinger who signed a receipt in the usual form for
the delivering of corn at defendants' wharf. In the
course of the argument Jervis, C. J., says:

The authority of this man was of a limited character. Ie was
only authorized to give receipts when the wheat was actually
delivered.

In delivering judgment
This, however, is simply the case of a wharfinger's receipt note,

and, that being so, the case is disposed of. Board, the defendants'
agent, had only authority to give receipts for goods which had in
fact been delivered at the wharf. And again, when Board gave a
receipt for wheat which had never been delivered at the wharf, he
was not acting within the scope of his authority ; he was not acting
for his master, but contrary to his duty and against his master's
interest.

With how much more force does this reasoning and
the conclusions arrived at in these cases apply to the
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1881 present case? The authority of the freight agent cannot,
ERB in my opinion, be compared in extent with the general
V. authority of a master of a ship who is entrusted with

GIRAT the whole control and management of the property, and
WESTERN
R vAr[Ly that for the most part in the absence of the owner, and

Co. when the vessel is out of his reach. Here the authority
Ritchie,.J. of the agent was necessarily of a most limited character;

he was to receive and ship and give receipts and bills
of lading for goods actually received and shipped;
outside of this he does not appear to have possessed
any authority whatever, nor was any other or greater
authority necessary to enable him to manage and conduct
that part of the business of defendants railway confided
to him. He certainly was not authorized to grant
receipts for goods unless the goods were actually re-
ceived, nor was he empowered to contract for the com-
pany that goods should be sent by the company, when
no goods were ever received by the company to be sent,
and consequently never could be sent. Nor, in like
manner, had he any authority to sign a bill of lading
declaring the property was shipped in apparent good
order, when it never was shipped, and declaring the
property was to be delivered in like good order, when
there was no property in the possession of the company
or of their agent to be delivered.

It may be even questioned whether the general
manager of this railway could legally issue or authorize
to be issued bills of lading for goods never received and
never shipped, such an act being wholly inconsistent
with the object of a railway company, which is incor-
porated to transport goods delivered to them for trans-
portation, not to issue feigned and fraudulent receipts
and bills of lading for goods never received to be for-
warded.

Be this as it may, it cannot be doubted that every person
in business who deals with a railway company knows
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that, in the ordinary and usual course of business, no 1881
such receipts and bills of lading are ever given or issued EB

unless the goods have been actually received to be ship- V.
ped, and nobody so dealing but must know that if a GREAT

WESTERN
freight agent, discharging the ordinary duties of a freight RumnAy
agent, did give or issue such receipts and bills of lading Co.
without the goods having been delivered, he would be rzitchie,C.J.

acting in dirett opposition to his duty and in fraud of -

his principals, and no one would knowingly act on a
bill of lading so issued, when goods had never been
delivered or actually shipped, unless indeed it could.
be shewn that some specific authority had been given
to the agent outside of the ordinary course of business,
authorizing the signing of such documents without
delivery of the articles.

I cannot conceive it possible, in the usual course of
business, that any business firm would accept drafts
on their mere production, with bills of lading attached,
without any notice or advice, or without anything
indicating the nature of the transaction. It is very dif-
ferent from the buying or negotiating a bill of exchange,
and the position of a holder for value of a bill of ex-
change purchased on the market is very different from
that of a person accepting a bill of exchange drawn on
him. No one, I take it, in the usual and ordinary
course of business, draws.on another in whose hands
he has no funds, but on the strength of funds to be
supplied, without advising that the funds against which
he draws will be forthcoming; and, therefore, in a case
like the present, where the plaintiffs allege that the
transaction originated on a contract with the drawers,
that on certain conditions they would accept, that is on
goods consigned they would advance by accepting
drafts, can it be supposed that those who were to draw
drew without advising the shipping of the goods and
the drawing against them through the bank for their

13

193



SUPREME COURT OF CATADA. [VOL. V.

1881 value ? Can it be doubted that the acceptance of the
ERB bills so drawn was on the strength of such advice rather

TuE than on that of the bill of lading. Bills of lading at-
GREAT tached are generally more for the security of the drawer

WESTERN
RAILWAY than the drawee-it is that the goods shall not be de-

Co. livered over till the bills are accepted ; in other words,
Ritchie,C.J. that the consignees shall not receive the goods till they

have secured the payment by accepting the bills drawn
for their price. In this case the transaction in connec-
tion with the bills, with which the railway had noth-
ing to do, was an illusion and a fraud; the consideration
on which the bills were drawn, and the consideration on
which the plaintiffs accepted the bills never existed,
the bills were drawn against flour to be shipped and
for the price of the flour, on the sale of which the plain-
tiffs were to make a commission; the flour never was
shipped, there never was any property on the sale of
which the plaintiffs could make a commission, and the
reason wag that the parties with whom the plaintiffs
dealt deceived them, and have endeavored to cover
their deceit by transmitting to their dupes feigned docu-
ments as purporting to have been legitimately issued
by defendants' authority.

I can only look on this as a case of fraud pure
and simple. Carruthers, in signing these receipts
and bills, was not acting within the scope of his
authority or in the course of his employment, or
for his employers' benefit, and the company never
adopted Carruther's act or profited by his fraud.
Carruthers had no authority to make statements
or representations. He was employed to receive goods,
and on receipt to give acknowledgments therefor, and
to ship the goods so received, and on such shipment to
give bills of lading; in other words, sign a contract for
their transrortation and delivery. As said by Cressivell,
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J., in Colcman v. Riches (1) : "he was not employed .1881
to represent that to be true which he knew to be false."

His position was, as described by Crowder, J., in the T

same case that "of a servant whose only duty was to GRE.T
1YESTERN

give a receipt when the goods had been delivered." RAWwAR

The case we are dealing with is, in my opinion, much Co.
stronger against plaintiffs than those I have referred to, Ritchie,C..J.
because it is quite impossible in this transaction to
separate plaintiffs from T. Brown 4- Co., and equally im-
possible to separate T. Brown 4- Co. from Carruthers,
who unquestionably was the leading partner, in fact sub-
stantially the firm of T. Brown 4- Co., and therefore, so
far as the defendants are concerned, plaintiffs must be
looked upon as, if not identical with Carruthers, as
immediately connected with him, and cannot fix on
the defendants a liability growing out of a breach of T.
Brown 4- 'o.'s contract with them as set out in the
declaration, and out of the fraudulent conduct of T.
Brown 4- Co. in drawing against goods they never
shipped, and fraudulently transmitting bills of lading
of their own fraudulent concoction. No doubt T.
Brown 4 Co., were, by reason of the employment of
their leading member, enabled the more easily to per-
petrate and carry out successfully this fraud; still I
think this fraud of T. Brown 4- Co. in their dealing with
plaintiffs, cannot be attributed to the company. The
defendants had no knowledge of the transaction between
T. Brown 4 Co. and plaintiffs. The falsehood, fraud
and knowledge, was on the part of T. Brown 4- Co.,
with whom plaintiffs contracted, and who, instead
of shipping the flour to plaintiffs, on the security of
which the advances were to be made, and procuring
bond fide bills of lading or shipping receipts therefor
from defendants, in fulfilment of their contract with
plaintiffs, falsely and fraudulently, by their senior and

(1) 16 C. B. 104.
13j -
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1881 principal partner, made out a false and fraudulent bill

ERB of lading or shipping receipt purporting to be the bill

THE of lading or the receipt of the defendants, and thereby
CREAT falsely and fraudulently represented to plaintiffs that

WESTEM;
.AILWAY they had fulfilled their contract and had shipped and

Co. consigned to them the flour in question, and had pro-
Ritchie,C.J. cured from defendants a bill of ]ading and shipping

receipt therefor, when in truth and in fact the flour

never had been consigned and shipped to plaintiffs, nor
delivered to be shipped, and defendants never had given
any bill of lading or shipping receipt therefor. This
was a roguish transaction on the part of T. Brown 4- Co.
through their senior and principal partner, whereby
they sought and obtained advances from the bank, not
on the strength of flour consigned by them to plaintiffs,
but on the strength of a false bill of lading concocted
by themselves, handed to the bank with a draft on
plaintiffs, which the bank, in ignorance of the fraud,
transmitted to the plaintiffs as genuine documents,
representing a real transaction, namely an actual ship-
ment by T. Brown 4- Co., of 200 barrels of flour to
plaintiffs, when, in fact, they never had shipped a
barrel, and, upon being so transmitted, the plaintiffs, in
like ignorance of the fraud and believing such docu-
ments represented to be a bondfide transaction, accepted
and paid the bill.

By what process of reasoning can this be said to be a
transaction of defendants, or with which defendants
are in any way connected in the due course of busi-
ness ?

I think, therefore, that Carruthers was in this trans-
action between plaintiffs and T. Brown 4- Co., and to
which defendants were no party, acting as and for the
firm of T. Brown 4- Co., to enable that firm to raise money
by false and fraudulent means and pretences in their
dealings with plaintiffs, and that defendants are in no
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way responsible for a transaction of such a character 1881
concocted for the benefit of T. Brown 4- Co., and carried E
out by Carruthers wholly outside of and apart from and .E

contrary to his authority and duty as freight agent of GRsAT
WESTERN

defendants. RAILWAY
Co.

STRONG, J.:-
Concurred in the judgment of the majority of the

Court of Common Pleas in Oliver v. Great Western
Railwray Co. (1).

FOURNIER, J.:-
I am in favor of allowing this appeal, for the reasons

given in the judgments of Mr. Justice Patterson and ex-
Vice Chancellor Blake (2).

HENRY, J.:-
This is an action brought by the appellants, who

reside at St. John, N.B., upon six bills of lading or freight
bills dated at Chatham, in the Province of Ontario, in
August, 1876. The declaration contains twelve counts
six of which are based on the contract contained in the
freight bills to deliver the goods to the appellants at
St. John, N.B., and the other six are founded on the
alleged fraudulent representations of the respondents,
of having received the goods, when, in fact, they had
not so received them.

The respondent pleaded seven pleas.
To the first six counts: 1st. That they did not promise

as alleged. 2nd. Denies the delivery to them of the
goods for the purpose and on the terms alleged.
3rd. That the bills of lading were not for a valuable
consideration delivered to the appellants, and that
the plaintiffs were not the bond fide holders of the
same for valuable consideration, as alleged, nor en-
titled to the property in and possession of the goods.
(1) 28 U. C. C P. 143. (2) See 3 Ont. Ap. R. 448.
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1881 4th. Alleges the delivery of goods to the appellants

ERE at St. John, N.B., according to the alleged contracts.

TH*E 5th. Denies delivery of the goods to the respondents,
GREAT and alleges that the appellants had actual notice when

WESTERN

they received the bills of lading that the goods had not

Co. in fact been delivered to the respondents. 6th. Denies
Henry, J. the delivery of goods to the respondents by T. Broon

- Co., and alleges that the bills of lading were, without
any default on the part of the respondents, obtained from
them wholly by the fraud and collusion of T Brown &
Co., and of the appellants and of others through whom
the appellants claim. To six remaining counts " not
guilty."

The six bills of lading or freight bills were put in
evidence. Each embodies a receipt of the goods and an
undertaking to deliver them to the appellants at St.
John, N. B. All are signed by W. Carruthers, the
acknowledged shipping agent of the respondents at
Chatham, and are filled up on the printed forms of the
respondent's company.

The goods in fact were never delivered to the
company, or to any of its agents or servants,
and, as between the alleged shippers and the
respondents, there would be no liability on the latter.
It would appear that the agent, Carruthers, was a
partner or had some interest in the firm of T. Broton

- Co., or partially managed it. The evidence is anything
but conclusive on that point; but that would not, in
my view of the matter, make any great difference. It

would not affect the rights of the parties in this suit

whether Carruthers really was a partner. If it were a
question between the shipper and the respondents it
would be important and essentially different. It is
clear the appellants thought bond fide they were deal-
ing with a responsible firm. They had previous -on-
signments from them all in order, and they had also
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received consignments when the business was done 1881
under the name of A. D. Bogart 4 Co. before the firm of ERR

T. Brown 4- Co was formed. In the usual order of busi- ,HE
ness, the way bills were givenfor the goods in question as GREAT

WESTERN
had been done previously, and signed and executed as the RnALwAry

preceding ones. For the later shipments the respondents Co.
would have been accountable if the goods had been Henry, J.
delivered, and were not delivered through the negligence
or default of the respondents or their agents or servants.
But for the non-delivery, in this case, of the goods,
there should be, in my opinion, no question of the
liability of the respondents. Under the statutes passed
for the purpose of enabling parties to obtain advances
on goods about to be moved from one part of the
country to another, such receipts, when executed by the
proper officer of the railway company, are made evidence
of transfer of ownership, and a lien is created in favor of
any party making advances on the security of such bills
of lading (see 31 Vic., c. 11, sec. 7, D.). That section
provides that any carrier may give a bill of lading or
freight receipt in his capacity as such carrier even for his
own goods, and makes the transfer of it for advances as
effectual as if the goods belonged to another. Such
receipts are then, by the statute, made evidence of title as
between the parties. The bills of lading in this case made
the appellants the consignees, and the property in any

goods forwarded under them would pass to them sub-
ject to the shippers' right of stoppage in transitu. In
consequence, then, of the acknowledgment of the
receipt of the several shipments of the goods in question
by the respondents, through their long accredited agent,
the bank and the appellants were induced to do what
they otherwise would not have done. The bank dis-
counted the bills drawn by T. Brown 4- Co., as they
had often done before, and the appellants accepted and
paid them. The bills of lading were signed for the
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1881 respondents by their duly authorized agent for that
ERB purpose, which makes it their act. They were

,. bound to know the consequences of giving powers to
GREAT their agent, and to remember, when appointing or

WESTERN
RAILWAY continuing one, that his receipts in their name for

Co. property to be moved from one part of the country
Henry, J. to another, were made evidence of the property in

the goods upon which banks and others would,
from time to time, be induced to advance
immense sums of money. There was, then, thrown
upon railway companies and other carriers, the duty
and responsibility of having faithful and honest agents,
and, independent altogether of the common law obliga-
tions of principals to answer for the fraud of their
agents, I am of the opinion that their obligation under
the terms, provisions, purview and spirit of the statute
I have quoted, includes that of making good to the
appellants the loss they have sustained. The law
which, in my opinion, should govern our decision in
this case, is clearly and properly expressed by Story in
his work on Agency (sec. 127), where he says:-

The maxim of natural justice here applies with its full force, that
he who, without intentional fraud, has enabled any person to do an
act which must be injurious to h'mself or to another innocent party,
shall himself suffer the injury rather than the innocent party who
has placed confidence in him. The maxim is founded on the sound-
est ethics and is enforced to a large extent by Courts of Equity.

In a note to the section just mentioned, he says:-
The principle which pervades all cases of agency, whether it be a

general or special agency, is this: The principal is bound by all acts
of his agent within the scope of the authority which he holds him
out to the world to possess.
And this is founded on the doctrine that where one of the two per-
sons must suffer by the act of a third person, he who has held that
person out as worthy of trust and confidence and having authority in
the matter shall be bound by it.

This is the admitted doctrine in all courts in Eagland,
and the law in France holds the principal liable for the
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fraud of his agent in cases similar to this. See 20 1881
Laurent, p. 609, where he approves this doctrine as EP,
held by Pothier. I might also cite in confirmation of '.E

it from the Roman law. GprAT

I have fully considered, as alleged to be applicable ILWSTEA
havefull RAILWAY

to this case, the law as between the endorser of a bill Co.

of lading for value signed by the master of a ship Henry, J.

and the ship owner, which holds the latter -not respon-
sible for goods not shipped on board, but I think a dif-
ferent principle is involved in respect to bills of lading
signed by a general receiving agent of a railway company.
In Grant v. Norway (1), Chief Justice .Jervis, in giving
the judgment, gives reasons why a ship owner should
not in such a case be held responsible, and says

'The very nature of a bill of lading shows that it ought not to be signed
until goods are on board i for it begins by describing them as shipped.

And adds:-
Nor can we discover any ground upon which a party taking a bill

of lading by indorsement would be justified in assuming that he (the
captain) had authority to sign such bills whether the goods were on
board or not.

. He then shows that from the usage of trade and the

general practice of shipmasters it is generally known
that the master has no authority to sign bills of lading,
except for goods on board. It is, however, only by mer-
cantile law and the usage of trade that bills of lading
become negotiable by assignment or indorsement, and
although as binding as if regulated by statute the
ruling in such cases should not necessarily determine
the rights of parties under the statutory provisions
referred to. The case of traffic by railways from its
nature and peculiarities may be essentially different
from that by means of a ship.

The legislature has provided as a means of enabling
the trade of the country to be effectively carried on,
that those who advance means for that purpose shall

(1) 10 C. B. 665.
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1881 be secured in the way provided by the acts referred to.
ER The statute before referred to created new responsi-
V* bilities and liabilities, without which it would be in-

Tau
GREAT effectual for the intended objects. Having expressly

WESTERN
EWERN given to the delivery receipts of railway companies
Co. and others an importance and value which they would

Frenry, J. not otherwise possess, it necessarily enjoined the obliga-
- tion for faithfulness regarding them, and called upon

those who issued them, either by themselves or their
agents, to exercise the necessary caution, so that the
public relying upon them would be justified in
advancing funds on their security. If, therefore,
railway and other companies and proprietors
are not to be held answerable for the acts of their duly
authorized agents or servants there would be really
no security in such cases, and railway and other
forwarding companies or associations might retain the
services of irresponsible and unreliable agents and ser-
vants, the certain results of which would be to render
such receipts as those in this case comparatively worth-
less and require every person, before advancing or pay-
ing on the strength of them, to verify the truth of them,
which, in a great many cases, would be impracticable
and a drag upon the operations they were intended to
promote. When we are bound to know that large
advances are, and were intended to be, made on the
faith of them, even by parties at great distances from
the point were they are issued, we are, I think, equally
bound to conclude that the legislature intended to en-
join and require that those who issued them should
bond fide do so. It will not be questioned that if the
delivery receipt s in question in this suit had been issued
directly by the respondents they would be answerable
for the misrepresentations complained of. I think the
obvious intention of the legislature was to make them
equally answerable for the agent they employed to per-
form faithfully on their part the duty imposed by the
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act upon them. If they are not so responsible the 1881

object of the legislation must be to a great extent frus- Enn

trated, and its benefits relatively curtailed and dimin- ".
ished. It is our duty in construing an act to give the GREAT

fullest effect to its manifest objects and intentions, and RAILWAY

we cannot do so if we do not hold the principals Co.
answerable for the fraud or negligence of their agents or Henry, J.
servants, through whose misrepresentations losses are
occasioned to persons induced by the legislature to
place confidence in them. I am of the opinion,
that by a contrary decision we would lessen, if
not wholly destroy, the security the legislature intended
to give to outside parties when making advances on
the security of such delivery receipts, and thereby to a
great extent frustrate the object the legislature had in
view to foster when passing the act in question. I
think myself bound by motives of public policy to
adopt this view, and, for the reasons I have given, I
think the appeal should be allowed and that our judg-
ment should be for the appellants with costs.

TASCHEREAU, J.:-

In this case, I am of opinion to dismiss this appeal
- with costs.

GWYNNE, J.

I desire to add nothing to what was said by me in
Oliver v. G. W. Ry. Co. (1), with which case the-present
is identical, and between which and the cases upon the
authority of which the judgment of the majority of the
court in that case was rested I am unable to perceive
any distinction.

Appeal dismissed with costs.

Solicitors for appellants : Bethune, Moss, Fadconbridge
tS- Hoyles.

Solicitors for respondents : McMichael 4. Hoskin.

(1) 28 U. C .. P. 143,
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1881 THE GRAND TRUNK RAILWAY APPELLAN'S;

March 4. COMPANY OF CANADA..............
'June 11. AND

FREDERICK A. FITZGERALD el al.....RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Agreement--Additional parol term-Conditione--Carriers-Wilful
negligence-"'At owner's risk."

The respondents sued the appellants for breach of contract to carry

petroleum in covered cars from L. to H., alleging that
they negligently carried the same upon open platform cars, where-
by the barrels in which the oil was were exposed to the sun and
weather and were destroyed. At the trial, a verbal contract
between plaintiffs and defendants' agent at L. was proved,
that the defendants would carry the oil in covered cars with
despatch. The oil was forwarded in open cars, and delayed in
different places, and in consequence a large quantity was
lost. On the shipment of the oil, a receipt note was given
which said nothing about covered cars, and which stated that
the goods were subject to conditions endorsed thereon, one of
which was, " that the defendants would not be liable for leakage
or delays, and that the oil was carried at the owner's risk."

Held, per Sir .W. J. Ritchie, C. J., and Fournier and Henry, J. J.,
that the loss did not result from any risks by the contract im-
posed on the owners, but that it arose from the wrongful act of
the defendants in placing the oil on open cars, which act was
inconsistent with the contract they had entered into, and in
contravention as well of the undertaking as of their duty as
carriers.

Per Strong, Fouraier, Henry and Grwynne, .. J.:-The evidence was
admissible to prove a verbal contract to carry in covered cars,
which contract the agent at L. was authorized to enter into,
and which must be incorporated with the writing so as to make
the whole contract one for carriage in covered cars, and that
non-compliance with the provision as to carriage in covered cars,
prevented the appellants setting up the condition that " oil
was carried at the owner's risk "as exempting them from liability.

*PRESEXT.-Sir W. J. Ritchie, C. J., and Strong, Fournier, Henry
and Gwynne, J. J.
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APPEAL from a judgment of the Court of Appeal 1881
for Ontario dismissing the appeal of the above named THE GRAND

TRUNK
appellants to the said Court of Appeal from the decision RAuLwAr
of the Court of Common Pleas of the said Province on Co.
the 28th day of June, A.D., 1878, as of Easter Term 41stFITZGERAAD.
Vic., discharging a rule nisi made in the said Easter -

Term in a certain cause in the said Court of Common
Pleas, whereby respondents were ordered to show
cause why the verdict obtained in the said cause should
not be set aside, and a verdict entered for the said de-
fendants or a non-suit, pursuant to The Common Law
Procedure Act, or why a new trial should not be had
between the parties on the ground that the said verdict
is contrary to law and evidence, and for admission of
improper evidence.

The action was commenced by the respondents
against the appellants on the 21st March, 1875, to
recover the value of oil said to have been lost in the
course of transit from London to Portland upon the
appellants' railway.

The facts of the case are as follows (1):
The respondents, having a contract with the Gov-

ernment of Canada for supplying oil at Halifax, in the
Province of Nova Scotia, for the use of the Government,
towards the end of April or beginning of May, A.D.,
1873, entered into a verbal agreement with the appel-
lants, through their general agent at London, for the
carriage of the oil from London to Halifax. In the
agreement it was expressly stipulated that, at a certain
fixed rate per barrel then agreed upon, the oil should
be carried in covered cars, and with as quick dispatch
as possible. Afterwards it was discovered that owing to
the gauge of the appellants' railway between London
and Stratford differing from the gauge on the remainder
of their road, that they could not get a sufficient num-

(1) For pleadings see report of the case, 28 T. C. C. P. 587. -

205



206 SUPREME COURT OF CANADA. [VOL. V.

1881 ber of covered cars at London to carry the oil to Strat-
THs GRAND ford, whereupon the respondents consented to vary the

TRUNK original agreement in this, that the appellants might
RAILWAY

Co. carry the oil, from London to Stratford, on open or plat-
V.

FITZGERALD.Orm cars, taking the same from London in the evening,
- so as not to expose the oil to the heat of the sun in the

daytime, and that the oil should be transhipped into
covered cars at Stratford, and should be carried in
covered cars from Stralf'rd with quick dispatch. The
agreement was to apply to, and did apply to, all the oil
the respondents would ship to Halifax for the Govern-
ment during the year.

At the time that each of the shipments of oil was
made a request or shipping note for the same was
signed by the respondents, and a receipt given by the
appellants; neither notes nor receipts say anything
about covered cars, the mode of carriage, nor do they
fix the rate of freight to be paid, but on the back of
each of them was indorsed a condition or proviso that
" Oil and Molasses will under no circumstances be car-
ried save at the risk of the owners, or parties by whom
the same are consigned," and another condition or pro-
viso that " no claim for loss or damage for which this
company is accountable, will be allowed unless notice
in writing is given to the Station Freight Agent within
24 hours after the goods are delivered," together with
other conditions, and the appellants contend that under
these conditions they are not responsible for any loss to
the respondents' oil.

The respondents shipped oil to Halifax by two
shipments, one on the 6th of May, 1873, and one on the
10th of June, 1873. Both shipments were sent out
from London on open or platform cars, and no part of
either shipment was transhipped into covered cars at
Stratford, as agreed by the appellants, but both ship-
ments were carried over the whole line of the appel-
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lants' railroad on open or platform cars, and were also 1881
greatly delayed on the way, and exposed to the sun THE GRAxD
and weather on the way, and on the sidings of the ap- RUNK

pellants' railway at Montreal and elsewhere, and on the Co.
wharf at Portland, and in consequence of such delays FITZGERALD.

and exposure, great loss and damage was. sustained. by -

the respondents, and this action was brought to recover
compensation for such loss.

The learned Judge who tried the case found, as a
fact, that the verbal contract with the appellants' agent
was to carry in covered cars as alleged, and rendered a
verdict for the plaintiffs, with $1,114 damages.

Dr. McMiehael, Q. C., and Mr. Bethune, Q. C., for
appellants:-

The complaint is for leakage of oil carried by the
appellants. The ordinary letter of request to the appel-
lants to forward the oil upon the basis of the condi-
tions of the appellants as railway carriers was filled up
by the respondents, and they accepted from the agent a
receipt for the same, given to them upon the terms of
the ordinary bill of lading of the appellants. Now, one
of the special conditions of the contract was that they
should not be liable for leakage, and "oil and
molasses will, under no circumstances, be carried save
at the risk of the owner or parties by whom they are
consigned. " The only question therefore for enquiry
is, whether or not the appellants bring themselves with-
in the conditions of the contract which absolve them
from the liability and whether these conditions have
that effect.

The appellants submit that the effect of the notice
contained in these printed documents has freed them
from any liability they would otherwise have had as
common carriers with regard to these commodities.
For a carrier can relieve himself from the common law
liability by notice. In this case it was impossible to
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1881 use more comprehensive language. See Lewis v. G. W.
THE GRAND Rail wa*(1).

RAILWA But then the respondents also contend that the con-
Co. tract sued on was not simply a contract containing

FIrZGEALD. ordinary conditions of the appellants' usual shipping
- notes, but was either partly verbal and partly written,

having certain stipulations outside of these conditions,
which either controlled or were incorporated with them,
or that there was an independent verbal contract, and
that the appellants were not entitled to the benefits of
the conditions, and so the case, as launched by the res-
pondents, proceeded upon this special contract, stated
to have been made with Mr. Thorpe, the appellants'
agent at London, to be read by itself, or that the special
contract should be read as having this verbal contract
forming part of it.

We deny that any contract was made with Thorpe,
the agent, except one upon the basis of the ordinary
conditions of the appellants, and that if he made any
such contract it was beyoud the scope of his powers as
an agent.

Parol evidence is inadmissible for the purpose of
varying the terms of the contract; and Mr. Thorpe
had no power to make a new or any other contract than
this written one, or to vary that contract.

What the respondents desire, is to vary that term of
the contract which provides that " oil and molasses will
under no circumstances be carried save at the risk of
the owners or parties by whom they are consigned,"
making that passage read as if it were as follows: " In
case the oil and molasses are carried in covered cars the
Company will, under no circumstances, be liable for oil
and molasses carried save at the risk of the owners or
parties by whom they are consigned."

(1) 3 Q. B. D. 195.
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Mason v. Scott (1), Jervis v. Berridge (2), Harris v. 1881
G. W. R. (3), re Delaware (4). THE GRAND

In any event the appellants submit that it is clear R

from the evidence, that there was no power on the part Co.
of Mr. Thorpe to make any contract on behalf of the FTzGERALD.
appellants on any other terms than those embodied in -

the terms and conditions of the ordinary bills of lading
of the appellants.

The cases which have been referred to in the English
Courts in the Court below afford no guide as a proper
rule of decision in a case in this country, because the
English statute, 17 and 18 Vic., ch. 31, has laid down a
rule so entirely different from the rule for interpretation
of carriers' contracts at Common Law as to make these
decisions entirely inapplicable. That statute avoids all
conditions except such conditions as shall be adjudged
by the Court or Judge, by whom the question relating
thereto shall be tried, to be just and reasonable.

The learned counsel also referred to Carr v. The
L 4- Yorkshire Ry. Co. (5); Austin v. The M. S. 4- Lin-
colnshire Ry. Co. (6).

.Fitzgerald had notice that Thorpe had no authority
to vary the contract, for the railway authorities had
furnished him, as well as the public dealing with them,
with the forms of contract containing the conditions
upon which they were willing to carry such goods.
Surely it is not an unjust inference to say that under
these circumstances Fitzgerald was affected with notice
of the limited authority of Thorpe. See Davis v. Scot-
tish Provincial Ins. Co. (7).

Mr. Glass, Q. 0., and Mr. W. W. Fitzgerald for re-
spondents:

(1) 22 Grant 592. (4) 14 Wallce, 601.
(2) L. R. 8 Chy. 351. (5) 7 Ex. 707.
(3) 1 Q. B. D. 515. (6) 10 0. B. 0. S. 454.

(7) 16 U. C. 0. P. 1 76.
14
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1ss1 The contract and agreement relied on by the respon-
THE GRAnD dents was separate and distinct from the said shipping

TRuNK note relied onbythe appellants; the contract was a distinct
RAILWAY

Co. and complete contract in every respect, stating the mode

FITZGERALD. of carriage, viz, in covered cars, and the rate of freight to
- be charged for the through rate, the place of shipment

and of destination, and that the goods should be carried
with all possible expedition, and was such a contract
as a general agent had full power and authority in the
scope of his business to enter into and to bind his princi-
pals for the fulfilment of. The evidence shows that
Thorpe was such general agent, and was accustomed to
enter into such contracts on behalf of the appellants,
and that as such general agent he did actually enter
into the said contract with the respondents.

The case of Lewis v. G. W. Ry. (1), referred to by the
learned counsel for appellants, was entirely a different
case from this, because there was a specific provision
that the carriage was for a lower rate than was ordi-
narily charged. In this case there was no reduction,
but the appellants were told by the respondents, when
the agreement was entered into for the carriage, that
unless they would undertake to carry them in covered
cars, the goods would not be delivered to them for car-
riage, as the respondents could have the goods carried
in covered cars by the Great Western Railway, where-
upon the appellants covenanted and agreed to carry
the said goods in covered cars, and this express stipula-
tion or agreement was the chief and paramount consid-
eration moving and inducing the respondents to enter
into the said contract. In addition to this the learned
judge who tried the case, found it as a fact that the con-
tract was to carry in covered cars. See Cooper v. Blacklock
(2); Broom's Common Law (3); Smith on Contracts'(4).

(1) 3 Q. B. D. 195.
(3) 6 Ed. 375.

(2) 5 App. R. 535.
(4) 5 Ed. 521.
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As to clause number four in the special conditions 1831
relied on by the appellants, it only binds the respon- - rAND

dents to assume and bear the risks ordinarily incurred TRUNK
RAInWAY

in the carriage of goods of the class specified in said Co.
condition, and does not excuse the appellants from FITZGRALD.

wilful negligence, misconduct, or malfeasance, and does -

not operate so as to excuse the appellants from wilful
destruction of property delivered to them for carriage,
by exposing it in such a manner as to render its des-
truction inevitable, as the appellants did in this case, it
being shewn by the evidence that goods of the class
and quality in this case could not be safely carried in
open or flat cars at the season of -the year when these
goods were carried, nor does this condition release them
from the consequences of the breach of their special con-
tract to carry in covered cars: D'Arc v. London and
North Western R. R. Co. (1).

We also contend the appellants were guilty of gross
and inexcusable negligence and malfeasance in carrying
the respondents' goods in open or platform cars at the
season of the year when they did, and in leaving the
same exposed to sun and weather at Montreal and else-
where on the line of their railway and on the wharf at
Portland, as shewn in the evidence, and the great delay
in the carriage from London to Halifax.

The following, with the authorities already quoted,
will be relied on by the respondents: Morgan v. Grifith
(2); Lindley v. Lacy (3); Harris et at., Assignees of
Foeman v. Rickett (4); Parsons v. Queen Ins. Co. (5);
Malpas v. London and South Western R. W. Co. (6);
Robinson v. Great Western R. Co. (7).

Dr. McMichael, Q. C., in reply:
We say our agent had no general authority to carry

(1) L. R. 9 C. P. 330. (4) 4 II. & N. I.
(2) L. R. 6 Ex. 70. (5) 43 U. C. Q. B. 271.
(3) 17 0. B. 578. (6) L. R. 1 C. P. 335.

(7) 35 L. J. C. P. 123.
14J
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I '81 oil or molasses, and that the respondents had notice of
THE GRAND his limited authority, and the court of appeal have

TRUNK come to the conclusion that the agent had no authority
RAI t.WAY

Co. to make a verbal contract. If the respondents wanted

FITZGERALD.to bind the company on the agent's agreement, they
- should have got a different receipt. As to the written

contract there has been no breach proved.

Sir W. J. RITCHIE, C. J.:-

In the view I take of this case, it is wholly imma-
terial whether the alleged verbal contract is imported
into and incorporated with the printed receipt or not,
for, without reference to any verbal agreement, I think
the evidence very clearly shows that both the shipper
and the company knew that open cars were not proper
to be used, and the company, through its agent, had
direct notice that the plaintiffs would not allow their
goods to be shipped in open cars, and the company,
through their shipping agent, in the usual course of
business, received the goods to be conveyed in covered
cars, and the contract, if it rested alone on the printed
receipt, must be read in connection with these consid-
erations to enable the Court to put on it the proper
construction. It cannot be supposed possible that

* plaintiffs could have agreed that their goods should be
shipped in vehicles which, if the uncontradicted evi-
dence is correct, would, to the knowledge of both parties,
assuredly involve almost certain injury. I there-
fore think both parties contracted on the assumption
that the railway company would provide cars fit for
the service; that in undertaking to carry the goods from
one place to another, the company bound itself to pro-
vide proper vehicles and means of conveyance to enable
it to do what it undertook, otherwise there would be a
total abandonment of its character as a carrier, and
that their not doing so, was not mere neglect in
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the course of the performance of the contract, 1881
but the company's conduct amounted to a refusal to THE GAND

execute the engagement entered into. The written TRuNK
RAILWAY

contract therefore was, in my opinion, to send these Co.
goods in a proper conveyance. Any other construction FzGERAM.

would be most unreasonable and unjust, and there is
nothing whatever in the contract to absolve the com- -

pany from the consequences of neglecting to perform a
duty that naturally and rightfully belongs to them, nor
any stipulation exempting them from gross negligence
or misconduct. If sent in proper conveyances the
goods would, under the provision that oil was only to
be carried at the risk of the owners, be at the
risk of the owners, that is, the owners would
be responsible for the ordinary risks incurred by
the goods in the course of transit along the
railway, but not for losses arising from the gross negli-
gence of the carriers. But instead of so sending these
goods, the defendants sent them, not in fit and proper
conveyances, but in cars wholly unsuited and unfit for
the carriage of such goods, and therefore did not carry
in pursuance of, but in direct contravention of, their
duty and their contract. The case is therefore not one
of mere negligence, but of wilful negligence amounting
to direct misfeasance. When these goods were placed on
open cars,the company divested themselves of the ability
to carry the goods as they were bound to do, and the loss
arose from the wrongful act of defendants inconsistent
with the contract they had entered into, and in contra-
vention as well of their undertaking as of their duty
as carriers.

This does not at all resemble the case of a Railway
Company charging for the use of cars and the locomotive
power only, as in the cases of Austin v. The Manchester,
Shefield, 4-c., Railway Co. (1), and liforville v. The Great

(1) 16 Q. B. 600,
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1881 Northern Railway Co. (1); but much more like D'Arc

THE GRAND v. London 4- N. W. Railway Co. (2), Philipps v-
TnuNK Clark (8), Lewis v. Great Western Railway Co. (4),RAILWAY ()

Co. and Wyld v. Pickford (5).

FITZGERALD. In D'Arc v. The London 4- N. W. Railway Co. (6),
- Lord Coleridge, C. J., says:

Ritchie,C.J.
- This Court, in Robinson v. Great Western Railway Co. (7), deter-

mined upon a contract in terms very similar to those of the contract
in the present case, that the words " at owner's risk" only exempted
the company from the ordinary risks incurred by goods going along
the railway, and does not *cover injury from delay caused by the
negligence of the company.

In Philipps v. Clark (8), the marginal note is:
A stipulation in a bill of lading that the ship owner " is not to be

accountable for leakage or breakage," does not exempt him from
responsibility for a loss arising by these means from gross negligeice.

Cockburn, C. J., says (9) :-
He stipulates to be exempted from the liability which the law

would otherwise cast upon him in other respects. But there is no
reason why, because he is by the terms of the contract relieved from
that liability, we should hold that the plaintiff intended also to
exempt him from any of the consequences arising from his negli-
gence.

And Crowder, J., (10)
It is clearly not intended to relieve him from responsibility for

leakage or breakage, the result of his negligence and want of care.

In Lewis v. Great Western Railway Co. (11), Bramwell,
L. J., says:-

There is such a mass of authorities to show what " wilful miscon-
duct " is, that we should hardly be justified, as a Court of Appeal, in
departing from them, even if we thought them to be wrong. " Wil-
ftl misconduct" means misconduct to which the will is a party, some-
thing opposed to accident or negligence ; the misconduct, not the

(') 16 Jur. 529. ( R. 9 C. P. 325.
(2)L. R. 9 C. P. 325. (7) 35 L. J. C. P. 123.
(3) 2 0. B. N. S. 156. S 2 C. B. N. S 156.
(4) 3 Q. B. D. 195. (9) At p. 162.
(5) 8 M. & W. 443. (10) P.163.

(11) 3 . B. 1P. 1 95.
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conduct, must be wilful. It has been said, and, I think, correctly, 1881
that, perhaps, one condition of " wilful misconduct " must be that
the person guilty of it should know that mischief will result from it. TR uz
But, to my mind, there might-be other " wilful misconduct." I think RAILwAY

it would be wilful misconduct if aman did an act not knowing whether Co.
mischief would or would not result from it. I do not mean when in FITZGERALD.
a state of ignorance, but after being told, "Now this may or may not
Be a right thing to do." He might say, " Well. I do not know which RitchieO.J.

is right, and I do not care; I will do this." I am much inclined to
think that that would be " wilful misconduct," because he acted
under the supposition that it might be mischievous, and with an
indifference to his duty to ascertain whether it was mischievous or
not. Ithink that would be " wilful misconduct."

Brett, L. J., says:
Now I apprehend that, in order to construe a written document,

the Court is entitled to have all the facts relating to it and which
were existing at the time the written contract was made, and which
were known to both parties. Certain facts existing at a time when a
written contract is made are sometimes customs of trade, or the
ordiiary usages of trade; sometimes the course of business between
the parties; sometimes they consist of a knowledge of the matter
about which the parties were negotiating ; the Court is entitled to
ask for these facts, to enable it to construe the written document ;
not simply because they are customs of trade, or the course of busi-
ness between the parties, but because they are facts which were
existing at the time, and which have a relation to the written con-
tract, and which are things which must be taken to have been
known by both parties to the contract. Here there were certain
facts given in evidence which, I think, we are entitled to look at to
enable us to construe the phrase " owner's risk,"

Brett, L. J., again says:-
In a contract where the term wilful misconduct is put as some-

thing different from and excluding negligence of every kind, it
seems to me that it must mean the doing of something, or the
omitting to do something, which it is wrong to do, or to omit, where
the person who is guilty of the act or the omission knows that the
act, which he is doing or that which he is omitting to do, is a wrong
thing to do or to omit; and it involves the knowledge of the person
that the thing which he is doing is wrong; I think that if he knows
that what he is doing will seriously damage the goods of a consignor,
then he knows that what he is doing is a wrong thing to do, and also,
as my lord has put it, if it is brought to his notice that what he is
doing, or omitting to do, may .seriously endanger the things whicol
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1881 are to be sent, and he wilfully persists in doing that against which
_ he is warned, careless whether he may be doing damage.or not, then,

THE GRAND
TRUNK I think, he is doing a wrong thing, and that that is misconduct, and

RAILWAY that, as he does it intentionally, he is guilty of wilful misconduct,
Co. or, if he does or omits to do something which everybody must know
V.

FITZGEGALD.is likely to endanger or damage the goods, then it follows that he is
- doing that which he knows to be a wrong thing to do. Care must be

Ritchie,C.J. taken to ascertain that it is not only misconduct but wilful miscon-
duct, and I think that those two terms together import a knowledge
of wrong on the part of the person who is supposed to be guilty of
the act or omission.

Cotton, L. J., says:-
Now, I do not think there can be any doubt at all that wilful mis.

conduct is something entirely different from negligence, and far
beyond it, whether the negligence be culpable, or gross, or howsoever
denominated. There must be the doing of something which the
person doing it knows will cause risk or injury, or the doing of an
unusual thing with reference to the matter in hand, either in spite
of warning or without care, regardless whether it will or will not
cause injury to the goods carried or other subject-matter of the
transaction. It was asked by counsel, in argument, would it not be
wilful misconduct on the part of the servants of the Great Western
Railway to put a horse into an open truck? Certainly it would, be-
cause every one must be aware that putting a horse into an open
truck, out of which he could jump, would, in all probability, lead to
the consequence that as soon as the train started, the horse would
try to jump out, and be seriously injured.

In Wyld v. Pickford (1), the marginal note states that
a carrier is liable, not only for any act which amounts
to a total abandonment of his character of a carrier, or
for wilful negligence, but also for a conversion by a
misdelivery arising from inadvertenc3 or mistake, if
such inadvertence or mistake might have been avoided
by the exercise of ordinary care.

Per Parke, J., delivering judgment

But still lie undertakes to carry from one place to anothbr, and
for some reward in respect of the carriage, and is therefore bound to
use ordinary care in the custody of the goods and their conveyance
to and delivery at their place of destination, and in providing proper
vehicles for their carriage.

(1) 8 M. & W. 443.
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And surely if the owner takes on himself all risk of 8
accident and injury of conveyance, the railway coM- TuE GRAND

panies are bound to find proper carriages. Tmui
RAiI.WAY

I therefore think the Court of Common Pleas and Uo.
the Appeal Court of Ontario were quite right in hold- m'ITZGRAr.D.
ing that defendants must bear the loss which obviously Ititcie,c.J.
resulted from their improper dealing with the goods, and
not from any of the risks by their contract imposed on
the owners.

STRONG, J., concurred in the judgments delivered in
the Court of Common Pleas.

FOURNIER, J., concurred in dismissing the appeal.

HENRY, J.:-

I think the appeal in this case should be dismissed.
The parties, through their agents duly authorized,
entered into a contract to carry this oil from one point
to another, and in doing so undertook impliedly to
carry it in a proper manner. They undertook to pro-
vide the proper means of transport, so that it should
not be subject to damage ordinarily occasioned to such
property when exposed to the weather. Oil has
been shown, on this trial, to be of such a nature that
it loses very largely by absorption into the material of
the cask which contains it. To prevent that it is neces-
sary that these casks should be all glued inside before
the oil is put into them. The effect therefore of expos-
ing them to the hot sun is to melt this glue, and the
oil, though the- cask may be apparently tight, will lose
largely by absorption. The parties who undertake to
carry articles of that kind are to be presumed to carry
them in a way that they will not be necessarily injured.
The oil in this instance was stipulated to be carried in
covered cars, so as to be kept from the action of the sun.
That is evidence of the necessity of carrying it in
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1881 that way. I think the parties entered into an
THEGRAND implied contract to carry it in cars, by which the

TRUNK casks would be protected from the effects of theRAILWAY
Co. sun. I am of opinion that, notwithstanding the con-

FITZGERALD.ditions, that is a part of their contract. The written
condition that oil and molasses were to be carried

Henry, J._ at the owner's risk would not apply to that por-
tion of the risk which was to be providled for by the
undertaking to furnish covered cars. Carriers are bound
as part of their contract to provide proper means of
transportation, and the party dealing with them
says, " you have undertaken to furnish proper means
of transport I will run the other risks." It was
no part of the risk therefore, under that . con-
dition, that the casks of oil should be subjected
to the rays of the sun, by which great damage
was done, and loss incurred. I am of opinion,
that that was a part of the original contract
independently of the special contract made with
the agent. Now, -::it has been objected, that the
agent had not the authority to enter into that contract
because he had private instructions against it. The
public know nothing of those. private instructions, and
the rule is, where one man authorizes another, and holds
him out to the world as his agent to carry on any par-
ticular kind of business, there is an implied authority
on his part to do everything within the compass of his
authority to carry on the business. Parties outside
know nothing about private instructions, and are
not governed by them. If they had known of the
private instructions in this case, the parties, it is clear,
would not have sent the oil in that way, and it
would be unjust in the extreme that they should suf-
fer loss by private instructions given to agents of which
they knew nothing.

I am of opinion, that the agent had full authority to
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enter into that contract, and I can see nothing 1881
that at all militates to alter or vary the written TH GnAx

TRUNKcontract. The latter provides only for the carry- RAILwAy
ing without any particular mode or means; Co.
the other is additional to the contract. The shipper FiTZGERALD.
says: " I will enter enter into that contract with you pro- --
vided you will carry the oil in covered cars." He under- -

takes to do so. The other party agrees to it. It would
bo a fraud, then, upon the man who was induced to
enter into the contract, to allow the parties to say that
there was a variation, or that the one contract was
not supplementary to the other. I think it is, and
the parties are responsible for the contract made
by the agent. There is no doubt about the damage
being done through the wilful misconduct of the ser-
vants of the company, but independently of that wilful
misconduct, independently of negligence, I hold it is
part of the contract, that the company is answerable
for it, on the principle that every one who under-
takes to perform a service for, another undertakes
to perform it by proper and% ordinary means. If
he does not do so the. 0ontract fails, and I
think they might as well ask to be held harm-
less in this case, for no better reason than they
would if they put quarters of fresh beef beside a hot
stove and kept them there for days, or put eggs in an ice
box. In those cases there is no question it would be
gross and wilful misconduct, and even if the shippers
did undertake to run the risk in shipping eggs, they
would only run the risk of being broken or injured in
the usual manner; buc certainly it is not to be imagined
that running the risk includes that for which the
other parties would be answerable, and through their
improper conduct caused damage. I think therefore. this
case is as strong as that. This oil was shown to have
been for days and days left at different stations on the
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1881 road exposed to the operation of the sun's rays, the very

THE GRAND thing that the party undertook to guard against, and
no"" for which, we have reason to suppose, he paid extra.

RAILWAY

Co. Under all the circumstances the merits are all in

FITZGERALD. in favor of the respondent, and law in his favor, and
ey therefore I think the appeal should be dismissed with

Henry, J. css
- costs.

GWYNNE, J.:-

I should not think it is necessary to add anything to
what appears in the judgment of the Court of Common
Pleas, if it were not that some observations made in the
judgment of the Court of Appeal for Ontario, calculated
to throw doubt upon the applicability of Malpas v. L.
4 S. W. Railway (1) to the determination of this case,
if not also upon the soundness of the judgment in that
case, seem to me to call for remark. The principle upon
which that case proceeded, in my opinion, plainly just-
ified the reception in this case of oral evidence, to shew
that the contract entered into between the parties was
for the carriage of the oil in covered cars. Such evi-
dence, not being in contradiction of anything in the de-
livery bill, but an addition to it, and indeed relating
to matter not necessary to be in a delivery bill, was
clearly admissible, and equally so whether thh oil was
intended to be forwarded in one, two, or more carloads.
The result is, that the conditions endorsed on the deli-
very bill could only be applied to qualify the liability
of the defendants conditional upon their carrying the oil
in covered cars, in accordance with the essential term
of the contract, upon the faith of which alone they were
given the oil to carry.

Appeal dismissed with costs.

Solicitor for appellants: John Bell.

Solicitor for respondents: W. W. Fitzgerald.

(1) L R. 1 C. P. 336.
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ALEXANDER FARMER........... APPELLANT; 1880

AND 'May 12.
*June 10.

WILLIAM GUY LIVINGSTONE.........RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
MANITOBA.

Ejectment-Lettera Patent-Parliamentary title-Equitable defence-
38 Tic. c. 12 (Man.) 35 Tic., c. 23 (D.)

L., in 1875, applied for a homestead entry for the S. W. ( of sec. 30,
township. 6, range 4 west, pre-empted by F., and paid $10 fee
to a clerk at the office, but was subsequently informed by the
officers of the Crown that his application could not be recog.-
nized, and was refunded the $10 he had paid. F. subsequently
paid for the land by a military bounty warrant in pursuance of
see. 23 of 35 Vic., e. 23. L. entered upon the land and made
improvements. In 1878, after the conflicting claims of F. and L.
had been considered by the officers of the Crown, a patent for
this land was granted by the Crown to F., who brought an
action of ejectment against L. to recover possession of the said
land. F., at the trial, put in, as proof of his title, the Letters
Patent, and L. was allowed, agalist the objection of F's counsel,
to set up an equitable defence and to go into evidence for the
purpose of attacking the plaintiffs patent as having been issued
to him in error, and by improvidence and fraud. The judge, who
tried the case without a jury, rendered a verdict for the de-
fendant.

Held, on appeal, reversing the judgment of the Court of Queen's
Bench (Man.), that L., not being in possession under the Statute,
had no parliamentary title to the possession of the land, nor any
title whatever which could prevail against the title of F. under
the Letters Patent.

Per Gwynne, J.:--That under the practice which prevailed in Bag.
land in 1870, which practice was in force in Manitoba under 38
Tic., c. 12, at the time of the bringing of this suit, an equitable
defence could not be set up in an action of ejectment.

PRESET.-Ritchie, C. J., and Fournier, Henry, Taschereau, and
Gwynne, J. J.
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I880 APPEAL from the judgment of the Court of Queen's
FARxER Bench of the province of Manitoba discharging a rule

V"
LiviNO nisi obtained by the appellant to set aside a verdict ren-
STONE. dered for the defendant.

The action was one of ejectment to recover possession
of the south-west quarter of section thirty, in the sixth
township, in the fourth range west of the principal
meridian, in the province of Manitoba.

The case was tried before Wood, C. J., without a jury.
The plaintiff (appellant) at the trial put in as proof of

his title, letters patent, under the Great Seal of Canada,
granting the land in question to him in fee simple.

The defendant, in pursuance of an order made at the
trial, filed an answer in which he maintained that
the issue of the said patent to the plaintiff was, as
against him, fraudulent and void, and that he is, as
against the plaintiff, entitled to the possession of the
lands in question, and in which he prayed by way of
cross relief, that the said letters patent might be
decreed to be void for having been issued through
fraud, or in error or improvidence.

The learned Chief Justice found that the letters
patent issued to the plaintiff were void as having been
issued in error and mistake, and on that ground ren-
dered a verdict for the defendant, and that the defen-
dant was entitled to a decree declaring the said letters
patent to be void.

The plaintiff in the following term moved to set aside
the verdict and for a new trial on the grounds. 1. That
the production by the plaintiff of the Crown patent
was conclusive of his right to recover. 2. That it was
not competent for the defendant to impeach the validi-
ty of the patent on the ground of fraud, error, improvi-
dence, or otherwise. 8. That there was no evidence
given at the trial of such fraud, error or improvidence
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in respect of the issuing of the said patent to the plain- 1880
tiff. A rule nisi was granted accordingly. 7A a

The Court of Queen's Bench gave judgment in favour L*

of the defendant, and discharged the rule nisi with SToNE.

costs.
From that judgment the plaintiff appealed to the

Supreme Court.
The following are the material facts of the case:-
In 1875, -after the defendant had been some short

time in the Boyne settlement, he conceived the idea of
erecting a saw-mill on the Boyne; and, to carry out the
design, he required the sw J of section 80, tp. 6, range
4 west.

On the 15th February, 1875, the plaintiff, who had
entered an adjacent quarter section as a homestead, got
from the Dominion Land Agent at Emerson the follow-
ing pre-emption receipt :

"DominIoN LANs OFFICE, 
"Emerson, Feb. 15th, 1875.

"Wm. Alexander Farmer has entered to pre-empt the
sw I of section 30, township 6, range 4 west.

" G-o NEWCOMB,
"In charge District No. 2."

In May, 18 5, defendant filed certain affidavits to
prove that plaintiff had abandoned his homestead, or
had forfeited it by not making sufficient improvements
upon it, and claimed the right to a homestead entry for
the sw J of section 30, (plaintiff's pre-emption), and a
pre-emption entry for plaintiffs homestead. Immedi-
ately after leaving the affidavits and signing the appli-
cation and making the affidavit for a homestead entry
of the lands in question and handing in the fee of $ 10,
the defendant returned to the Boyne settlement, and
went into actual possession and occupation of the lands.

About the same time plaintiff applied to purchase his
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1880 pre-emption claim, tendering a Military bounty war-

FAM~ER rant in payment.
*V Both these applications were made to the local agent

STO E. at Emerson, within whose district the land in question
is situated. The case being referred to the general
agent he found that defendant had already been entered
for two homesteads, and that this application, if granted,
would make the third homestead he had obtained. He
therefore instructed the local agent that defendant had
forfeited all right to a homestead entry, and that his
application was null and void, and that he would act
regarding plaintiff's application precisely as though no
conflicting application had been received.

Mr. Newcomb, the local agent, in consequence of this
decision, sent the following letter to the defendant:

"OFFICE OF DoMiNIoN LANDS,

" Emerson, June 2nd, 1875.
"Sim,-I have the honor to acknowledge the receipt of

your application to homestead sw 30, 6, 4 w,, and affida-
vits in support of same, also your $10 fee and abandon-
ment of previous claim, and to inform you that it is
impossible for me to give you the entry applied for
without special instructions, as my books show that
you have already made two homestead entries, and that
is all the law allows any person to make.

" Your $10 will be here awaiting instructions from

you.
" I have the honor to be, Sir,

"Your obedient servant,
" GEO. NEWOOMB.

"W. G. LivixGSTON, Esq.,
Headingly."

On June 5th, 1875, defendant wrote as follows:
" WINNIPEG, June 5th, 1875.

"0G. NEWcOMB, Esq.,
" Emerson.

"DEAR SIR :-I received yours of June the 2nd, No.
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473, and in reply would say, that I have not made more 1880

than one entry. The lot which was entered for me at FARMER

High Bluff was taken away from me by the Depart- Liv' va*
ment, and the other given in lieu of it; so I have only STONE.

abandoned one lot. I spoke to Mr. Codd about the
matter, and he told me I would be allowed to make
the entry, so I hope this will be satisfactory, and that
you will forward me receipt at once.

" And oblige,
"Yours,

" W. G. LIVINGSTONE."

The agent then answered:
"OFFIcE OF DOMINION LANDS,

" Emerson, June 7th, 1875.
"SIR,-I have the honor to acknowledge the receipt

of your letter of 5th June, and to inform you that
your application to enter the s. w. j of 30, tp. 6, range 4
west, cannot be recognized.

"I therefore return your $10 enclosed.
"I have the honor to be, sir, -

"Your obedient servant,
" GEo. NEWcOMB.

"To W. G. LIVINGSTONE, Esq.,
" Headingly."

Thereupon defendant proceeded immediately to Win-
nipeg to lay his case before the agent, D. Codd, at the
same time placing in Mr. D. Codd's hands a letter,
showing under what circumstances a lot had been
withdrawn from him, and another given. This claim
was forwarded to Ottawa to the honorable the Minister
of the Interior about the same time, and a receipt was
acknowledged of the same, bearing the date of the 25th
June, signed by J. S. Dennis, Surveyor General.

On the 25th April, 1876, defendant was informed by
a letter signed by the agent of the Dominion Lands

15
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1880 Office, Winnipeg, that the title of the land in question

FAM^HER was legally vested in the plaintiff.
V, On the 8th May, 1876, defendant forwarded a peti-LIVING-

STONE. tion to the Minister of the Interior, alleging that he had
occupied the said lot since the 7th May, 1875, to the
present day; that he had been living with his family
on the said lot; that he had built a house, stables, &c.,
and had six acres under crop; and that all these im-
provements were made by him bond fide, and consider-
ing all the time that his claim was legal, just, and
could not be set aside upon any ground whatever; that
the reason alleged by Mr. New comb was not supported by
the facts; that he never abandoned two homesteads;
that the plaintiff, at the time he made application for the
said lot, had not complied with the law; that he had
no improvements whatever made upon the lots claimed
by him (plaintiff) as homestead and pre-emption, and
therefore had lost all claim upon the same and prayed
that his entry for the said lot s w. J of 30, township 6,
range 4 west, be confirmed, and that justice be done in
the premises.

This petition was acknowledged on the 80th June,
1876.

The case was then considered by the Minister and
theofficers of the Department, and on the 10th July,
1878, the Surveyor General informed the defendant that
the Minister could not sustain his action in the matter
in deliberately settling upon the land after he had been
notified by the agent of the prior claim thereto by the
plaintiff, and on the 12th Sept, 1878, letters patent
were issued by Crown for these lands in favor of the
plaintiff.

Mr. Bethune, Q. C., for appellant:

The first point I will argue is, that the Chief Justice
had no jurisdiction to entertain the equitable defence
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set up to this action. By the statute of the Legislature 1880
of the province of Manitoba, 34 Vic., c. 2, sec. 1, it is, FARmER

amongst other things, enacted " that the Court of V.0 0LIVING-
Queen's Bench shall possess such powers and authori- TONE.

ties in relation to matters of local or provincial jurisdic-
tion as in England are distributed amongst the Superior
Courts of Law and Equity and of Probate," and by
section thirty of the same statute it is enacted " that
the Chief Justice shall make rules to regulate the prac-
tice of the court, and shall prescribe the forms of pro-
ceeding to be used, but until such rules are made, the
practice and proceedings shall be regulated by the rules
in force in England at the time of the transfer of this
province to Canada, in so far as such rules can be applied
to the circumstances of this province," but by a sub-
sequent act the other judges must concur with the
Chief Justice. And by the subsequent statute of the
same Legislature, 38 Vic., c. 12, s. 1, it is in substance
enacted that the forms and practice of the Queen's
Bench in Manitoba are to be regulated by the rules of
evidence and practice and procedure as the same were
on the 15th July, 1870.

The practice therefore is the same as that which pre-
vailed in England in 1870; by that practice no equitable
defence could be set up to this action.

The letters patent remain valid until the pronouncing
of a judgment or decree of a court of competent juris-
diction made in a suit brought for the purpose of setting
it aside. Such a decree or judgment could be pro-
nounced only upon a bill in Equity or upon a scire
facias at the instance of the Attorney General, or some
person having such an interest in the land as gave him
a right to maintain such a suit.

Then as to the Dominion statute 35 Vic., c. 23, s. 65,
it was not intended to prescribe any mode of procedure
in the provincial courts, and even by a. 69 of 35 Vic.,151
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188O c. 28, it is clear that a direct proceeding ought to be
FnEaa taken for the purpose of setting aside the patent. The

so- terms " upon action, bill or plaint," show that it is at
STONE. the instance of a plaintiff that the jrisdiction is to be

exercised and not by way of defence or cross-relief.
This brings me to the second point, that the respon-

dent had no locus slandi to impeach the issue of the
patent to the appellant as he never acquired any
interest in the land.

The learned counsel then contended upon the facts
that the respondent's claim was merely on the bounty
of the Crown, and could not have been enforced against
the Crown eyen if no patent had been issued.

The respondent is a mere volunteer, having given no
consideration, and could not therefore ask the interposi-
tion of the court against the Crown, and cannot now
ask the aid of the court against the appellant, who is a
purchaser from the Crown. Boulton v. Jeffrey (1);
Proctor v. Grant (2); Stevens v. Cook (3); Cosgrave v.
Corbett (4).

Mr. Boyd, Q. C., for respondent:
I will first deal with the objection taken by the

plaintiff at the trial, that it was not competent for the
defendant in this form of action to introduce evidence
impeaching the patent to the plaintiff under 35 Vic.,
c. 23, sec. 69. I contend that an appeal will not lie to
this court in a matter of practice. The evidence was
taken in accordance with precedent in the Court of
Queen's Bench, Manitoba; and in England an Appellate
Court will not interfere in a matter of practice. Hen-
derson v. Malcolm (5) ; Walcot v. Northern Ry. Co. (6).
The court has only declared that the Crown has issued

(1) 1 Grant's E. &A.R. Ill. (4) 14 Grant 617.
(2) 9 Grant 26. (5) 2 Dow. 285.
(3) 10 Grant 410. (6) 4 Macq. 348.
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a patent in error. In Reese v. Attorney General (1) it 1880
was held that the Attorney General was not necessarily FaxMEs

a party to a proceeding to set aside a patent. In Mani-
toba there is but one court, and the course of procedure STONE.

sanctioned by the Chief Justice avoids circuity of action
and multiplicity of suits.

The learned counsel then reviewed the facts of the case
and contended that assuming the facts to be fully known
to the Crown, there was manifest error in law; assuming
the facts not to be known, there was error as to facts; in
either case the patent was issued in error or improvi-
dence, and relied on the following as authorities for
setting aside patents issued under such circumstances:
85 Vic, c. 23, sec. 69; Dougall v. Laing (2) ; Attorney
General v. McNulty (3) ; Lawrence v. Pomeroy (4);
Attorney General v. Garbutt (5); Stevens v. Cook (6);
Boulton v. Jeffrey (7).

Mr. Bethune, Q. C., in reply:
This case is not within Lawrence v. Pomeroy (8),

because the actual settlement was within the knowledge
of the Crown. The line of decisions in Ontario proceed
upon statutes which are applicable to the province of
Manitoba.

RITCHIE, C. J.

I think it quite unimportant whether a defendant in
Manitoba could or could not avail himself of an equit-
able defence in an ejectment suit, because the plaintiff
made out a clear case under a Crown grant, and the
defendant did not show that he had any legal or equit-
able defence to the action, he did not show any grant
or conveyance from the Crown, nor any legal title

(1) 16 Grant 467. (5) 5 Grant 181.
(2) 5 Grant 292. (6) 10 Grant 410.
(3j 8 Grant 324. (7) 1 Grant's E. & A. R. 117.
(4) 9 Grant 474, (8) Ubi supra.
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1880 or equitable interest in the land under any statutory

FARmER provision; in other words, he showed no locus standi
V* enabling him to attack the letters patent, even if they

LIVING-

STONE. could be impeached in such a proceeding.

RitoeO.J. I think the defendant is not in possession under the
- statute, not having complied with its terms, and that he

has therefore no parliamentary title to the possession of
the land, nor any title whatever that can prevail against
the title of the plaintiff under the letters patent. There-

fore, the letters patent should have been received and
acted on as conveying a good and valid title to the
plaintiff ; on this simple ground, I think the judgment
should be reversed.

FOURNIER, HENRY and TASCHEREAU, J. J., concurred.

GWYNNE, J.:-
I have read with the greatest attention the very able

judgment of the learned Chief Justice of the province
of Manitoba in this case, especially that accompanying
his verdict rendered in favor of the defendant, which
contains his criticism of the evidence as taken before
him, as also the evidence so taken. Adopting, then, in
this case the conclusions of facts arrived at by the
learned Chief Justice of Manitoba, I am free to admit
that, assuming the evidence before him to be all the
evidence that could be offered affecting the points de-
cided by him, he has made out a very strong case to
justify the Dominion Government in taking proceedings
to recall and avoid the letters patent under which the
plaintiff claims, as issued improvidently and in error
and mistake of facts, occasioned by wrong information
as to the true state of the case communicated by the
local offiils to their superiors at Ottawa; but I am at
the sam3 time unable to concur in the conclusions of
law arrived at by the Court, that in this case the
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defendant is entitled to judgment, or that in this action 1880
the letters patent can be declared to be null and void. FA.MER

By the statute law of the province of Manitoba it is *.
enacted that the Chief Justice and Judges of the Court STONE.

of Queen's Bench of the province shall make rules Gwyne, J.
to regulate the practice of the Court and shall prescribe -

the forms of proceeding to be used, but until such rules
are made the practice and proceedings shall be regulated
by the rules in force in England on the 15th July,
1870.

It was admitted in argument that no rules have been
made by the Judges under this authority. This case
must therefore be governed by the rules prevailing in
England in July, 1870, and as no such defence could
be set up in ejectment in England, so neither can it in
:lanitoba. The evidence as taken therefore cannot
affect or prejudice the plaintiff's rights in this suit, nor
until he shall be called upon under the Act to support
the letters patent when assailed by action, bill, or plaint,
under 35 Vic., c. £3, sec. 69, can he be required to offer
evidence in support of them. Whether the Courts in
the province o.f Upper Canada (upon the authority of
the judgments of which Courts the learned Chief Justice
of Manitoba wholly rests his argument in the case before
us, and in which province the statute law does authorize
equitable defences in actions of ejectment,) would enter-
tain, as an equity capable of enforcement by way of
defence to an action of ejectment, a claim of the nature
of that of the defendant in the case before us, we are
not called upon to determine. I express no opinion
upon that question, reserving all consideration of it
until it shall arise. I may observe, however, that
hitherto no such case has presexted itself in the courts,
that I am aware of. Moreover, it is to be observed that
the language of the statute law of old Canada, which
vested in a person interested in land under contract
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1880 with the Crown, an estate in the land recognizable in
FARER the Courts both of law and equity, is very different

" * from the language of the Dominion Lands Acts, whichIVING-
sToms. constitute the sole authority regulating the disposition

Gwynne, j. of the Dominion Lands in the province of Manitoba.
- What, then, is meant in the learned Chief Justice's

judgment by the expression "the common law of the
Crown Lands Department," " by which law " he says,
" it was incompetent for the Crown to sell or for the
plaintiff to purchase these lands," I confess I do not
very clearly apprehend. The application of the
term " squatter sovereignty," also made use of by
the learned Chief Justice, does not appear to me
to be more accurate. The claims of squatters in
old Canada were recognized upon the principle of
its having been a usage of the Crown for many
years in disposing of its lands to give, purely
ex gratid, a preference to persons who had actually
cleared and cultivated land, in ignorance of any prior
claim, although they had originally entered without
title. But it is obvious that inasmuch as the dis-
position of the land in question was wholly governed
by the Dominion Lands Act of 1872 and the practice*
and regulations of the Department under that Act, upon
which alone the defendant must rely for any title he
has, no usage can have yet grown up of the nature of
that referred to in Cosgrove v. Corbett (1), and other like
cases; moreover, the Courts have in no case that I am
aware of recognized and enforced against a patentee of
the Crown a claim set up by a squatter who had entered
in direct opposition to the authority of the Department
and with knowledge that the subsequent patentee set
up a claim to the lot which the officials in the Depart-
ment rightly or wrongly recognized, and recognizing
subsequently granted him letters patent.

(1) 14 Grant 620.
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In fine, whether the local officials acted rightly or 1880
wrongly in refusing to entertain the defendant's appli- FA a
cation and to enter him as a homestead claimant on the V.
lot in question and to keep his money and to give him STONE.

a receipt therefor under the provisions of the Act, it is awynne, J.
plain upon the evidence that they did so refuse, and -

although that refusal may, under. the circumstances,
justify the Crown in taking proceedings under the Act
to repeal the letters patent, I cannot see in the Dominion
Lands Act of 1872 anything that can be said to justify
the judgment that it has given to the defendant either
at law or in equity a parliamentary title which the
Courts can, in this action, pronounce to be preferable to
the title vested in the plaintiff under his letters patent.
In my opinion, therefore, the judgment of the Court
below must be reversed, and a verdict and judgment in
the action of ejectment be ordered to be entered for the
plaintiff.

Appeal allowed with costs.

Solicitors for appellant :-Ross and Killam.

Solicitor for respondent :-Frederick lcKenzie.

WILLIAM PARSONS............. APPELLANT; 1880

AND -May 14.

THE STANDARD FIRE INSUR- . *June 10.
ANCE COMPANY..................... RESPONDENTS. -

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Fire Insurance-Subsequent and further insurance-Substituted
Policy.

The appellant sued uron a policy of insurance made by the respon-
dents on the 28th April, 1877. On the face of the policy it ap-
peared that there was " further insurance, $8,000," and the policy

PRsUNT.-Ritchie, C. J., and Fournier, Henry, Taschereau and
Gwynne, J. J.
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1880 had endorsed upon it the following condition, being statutory
condition No. 8, R. S. 0. ch. 162: "The company is not liable for

PARSONa
V. loss if there is any prior insurance in any other company, unless

TaR the company's assent thereto appears herein or is endorsed
DARD hereon, nor if any subsequent insurance is effected

INs. Co. in any other company, unless and until the company assent
- - thereto by writing signed by a duly authorized agent." Among

the insurances, which formed a portion of the "further insur-
ance " for $ ,000 mentioned in the policy, was one for $2,000 in
the Western Insurance Company, which appellant allowed to
expire, substituting a policy for the same amount in The Queen
Insurance Company, without having obtained the consent of or
notified the respondents.

Held,-Reversing the judgment of the Court a qo, that the condition
as to subsequent insurance must be construed to point to further
insurance beyond the amount allowed by the policy, and not to
a policy substituted for one of like amount allowed to lapse, and
therefore the policy sued upon was not avoided by the non-com-
munication of the $2,000 insurance in The Queen Insurance Com-

pany.

APPEAL from a judgment of the Court of Appeal for
Ontario.

The action was brought in the Court of Queen's Bench,
for Ontario, on a policy of insurance made by the defen-
dants, dated 28th April, 1877, insuring plaintiff against
loss or damage by fire to the amount of $2,000, on a
general stock of hardware, &c.

The property was destroyed by fire on the 3rd August,
18-77.

The case was tried at the Fall Assizes of 1878, at
Guelph, before Mr. Justice Galt, without a jury, and a
verdict entered for the plaintiff for $2,142.50.

In Michaelmas Term, 42nd Vic., Bethune, Q. C.,
obtained a rule nisi, calling upon the plaintiff to shew
cause why the verdict for plaintiff obtained at the trial
should not be set aside and a verdict rendered for the
defendants, on the ground that the plaintiff was not
entitled to recover, and on the grounds that the defen-
dants established the defence relied upon by the defen-



VOL. V.] SUPREME COURT OF CANADA.

dants at the trial; that is to say, that the plaintiff did 1880
not disclose, at the time of the making of the applica- PA S
tion, the existence of the policy in the Provincial Insur- TmE
ance Company, and that there was a breach of warranty STANDARD

FE
in not disclosing buildings within one hundred feet of Ls. Co.
the risk, and that there was no notice to defendants of
the subsequent insurance in the Queen Insurance Com-
pany.

The rule nisi was discharged by the Court of Queen's
Bench. The defendants appealed to the Court of Appeal,
and the appeal was allowed.

The principal point argued on this appeal was whether
or not an insurance effected with the Queen Insurance
Company subsequently to the granting of the policy
sued upon, and which was in substitution only for a
lapsed policy for the like amount which was in exist-
ence with the Western Insurance Company at the time
of the policy sued upon being effected, was a subsequent
insurance and within the meaning of statutory condi-
tion No. 8, R. S. 0. c. 162.

Mr. McCarthy, Q. C., for appellant:-
The only ground upon which the respondent's counsel

can rely before this court is, that the Court of Appeal
were right in their construction of the condition as
regards subsequent insurance. Now what are the facts:

1. The respondent company assented to other insur-
ances on the property covered by their policy, to the
extent of $8,000; 2. The appellant never had insurance
on this property beyond that amount at one time,
exclusive of respondent's policy; 3. The respondents
make no pretence that the Queen Insurance Company
was not as respectable and as well managed a company
as any of the companies with whom the appellant was
insured to their knowledge.

Can it be fairly said that if one of these policies
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1880 lapse, the re-insuring for the same amount in the same
PARsONS company, on precisely the same terms, is a " subsequent

THE insurance," within the meaning of the condition ? It
STANDARD is the rule of insurance offices, when the insurance is

FIRE
LNs. co. for three years, not to renew, but to require a new

application, and to issue a new policy; this is clearly a
new contract of insurance, and in every such case,
unless the consent of the other insuring companies be
obtained, vitiates every other insurance.

And if the making of a new contract of insurance in
the same company cannot in reason be deemed a sub-
sequent insurance, why should insuring in a different
company be differently viewed?

In the construction of contracts, it is the spirit and
not the letter that governs, and it is the business of
courts to ascertain the spirit, or, in other words, what
was intended by, or the intention of, the parties, and
that being ascertained, it overrides every other consider-
ation. Verba inlentioni debent inservire. Per cur., Ford
v. Beech (in error) (1), and, as observed by Lord Hale,
the Judges ought to be anxious and subtle to invent
reasons and means to make acts effectual, according to
the just intent of the parties. Broom's legal maxims,
(2).

The learned counsel also cited: Carpenter v. The Pro-
vidence Washington Ins. Co. (3); Prop., 4-c., in Dunstable
v. Hillsborough lifut. Ins. Co. (4); Lixom v. Boston Mut.
F. Ins. Co. (5).

Mr. Bethune, Q. C., for respondent
After stating that he relied also on the construction

put on the eighth statutory condition as varied in the
case by the court below, contended that the insurance
with the Queen Insurance Company was a subsequent
(1) 11 Q. B. 852, 866. (3) 16 Peters U. S. 495.
(2) 540-41-42, 5th Ed. (4) 19 N. Hamp. 580.

(5) 9 Met. (Mass.) 205.
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insurance, and was within the meaning of the condition 1880
already referred to, and that its having been effected ARSONS
without the consent of the respondents having been ,7.
obtained, made the policy void. STANDARD

The respondents had an interest in knowing in what FiR. C.
other companies insurances were effected, as the res- -

pondents were entitled to cancel the contract of insur-
ance made by them, and might have done so if they
had known that the insurance had been effected in a
company with the management of which the respon-
dents were not satisfied.

It seems quite clear that the respondents were entitled
to withhold their assent to this subsequent insurance,
and the simple withholding of such assent avoided the
policy.

The learned counsel cited: McBride v. The Gore
District Fire Ins. Co. (1); Hatton v. The Beacon Ins.
Co. (2); Mason v. The Andes Ins. Co. (3); Weinaugh,
Administrator of Burgy v. The Provincial Ins. Co. (4);
Hendrikson v. Queen Ins. Co. (5) ; Bruce v. Gore Dist.
Mut. Ins. Co. (6).

Mr. McCarthy, Q. C., in reply.

The judgment of the Court was delivered by
GWYNNE, J.:-
The argument before us became reduced to the ques-

tion whether or not an insurance effected in the
Queen Insurance Company subsequently to the granting
of the policy sued upon, and which was in substitution
only for a lapsed policy for the like amount which was
in existence with the Western Insurance Company at
the time of the policy sued upon being effected, avoided
this latter policy ? The policy sued upon in the body of

(1) 30 U. C. Q. B. 451. (4) 20 U. C. 0. P. 405.
(2) 16 U. C. Q. B. 316. (5) 31 U. C. Q. B. 547.
(3) 23 U. C. C. P. 37. (6) 20 U. C. 0. P. 207,
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1880 it contained a recognition of $8,000 further insurance,
ASe's (in addition to the amount secured thereby) being in

VE existence and allowed. The contention of the respon-
STAYDARD dents was, that the $8,000 thus allowed included the
INs. Co. policy in the Western, which was for $2,000, and that

- the effecting a policy in the Queen for $2,000, although
merely in substitution for this in the Western, which
was allowed to lapse, without the consent of the
respondents, was in breach of a condition on the policy
to the effect that

The company is not liable for loss if there is any prior insurance in
any other company, unless the company's assent appears herein or is
endorsed hereon, nor if any subsequent insurance is effected in any
other company, unless and until the company assent thereto in
writing signed by a duly authorized agent.

The body of the policy must be read with the condi-
tions endorsed, so as to give to the whole a rational
construction; and, in my opinion, the construction put
upon it by the Court of Common Pleas is the correct
one.

In view of the fact that the policy on its face allows
additional insurance to the amount of $8,000, over and
above the amount covered by the policy sued on, the
condition as to subsequent insurance must, I think, be
construed to point to further insurance beyond the
amount so allowed, and not to a policy substituted for
one of like amount allowed to lapse.

The respondents, if they desired to avoid their policy
in the event of such a substitutional policy being
effected, should be more precise in the language used.

The appeal should, in my opinion, be allowed with
costs, and the judgment of the Court of Common Pleas
be re-affirmed.

Appeal allowed with costs.

Solicitor for appellant: Maitland McCarthy.

Solicitor for respondents: Thomas C. Haslett.
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RICHARD CHURCH ........................... APPELLANT; 1880
AMarch 23.

AND
'June 21.

WiLLIAM JOHN FENTON........RESPONDENT.

APPEAL FROM THE COURT OF APPEAL FOR ON I'ARIO.

Sale of lands for taxes-Indian lands-Liability to taxation-Lists
of lands attached to warrant-32 Vic., ch. 36, sec. 128, 0., and
sec. 156, ch. 180 R. S. 0.

In September, 1857, a lot in the Township of Keppel, in the County
of Grey, forming part of a tract of land surrendered to the
Crown by the Indians, was sold, and in 1869, the Dominion Gov-
ernment, who retained the management of the Indian lands,
issued a patent therefor to the plaintiff. In 1870, the lot in
question, less two acres, was sold for taxes assessed and accrued
due for the years 1864 to '69 to one D. K., who sold to defend-
ant ; and as to the said two acres, the defendant became pur-
chaser thereof at a sale for taxes in 1873. The warrants for
the sale of the lands were signed by the warden, had the seal of
the county, and authorized the treasurer " to levy upon the
various parcels of land hereinafter mentioned for the arrears of
taxes due thereon and set opposite to each parcel of land," and
attached to these wL -rants were the lists of lands to be sold,
including the lands claimed by plaintiff. The lists and the
warrant were attached together by being pasted the whole
length of the top, but the lists were not authenticated by the
signature of the warden and the seal of the county.

By see. 128 of the Assessment Act, 32 Yic., ch. 36, 0., the warden
is required to return one of the lists of the lands to be sold for
taxes, transmitted to him, &c., to the treasurer, with a warrant
thereto annexed under the hand of the warden and seal of the
county, &c.

Held, affirming the judgment of the Court below (1), that upon the

lands in question being surrendered to the Crown, they became

*PREsEw :-Ritchie, C. J., and Fournier, Henry, Taohereau and
Gwynne, J. J.

(1) 4 Ont. App. Rep. 159.
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1880 ordinary unpatented lands, and upon being granted became
liable to assessment.

Cauaox
V. 2. That the list and warrant may be regarded as one entire instru-

FENTON. mont, and as the substantial requirements of the statute had
- been complied with, any irregularities had been cured by the

156th sec., ch. 180 Rev. Stats. Ont. (Fournier and Henry, J. J.,
dissenting.)

THIS was an appeal from the judgment of the Court
of Appeal for Ontario, affirming the judgment of the
Court of Common Pleas (1), discharging a rule nisi to
set aside a verdict for the defendant, and to enter a
verdict for the plaintiff.

The facts appear in the judgments.

Mr. Boyd, Q. C., for appellant:-
The sales were not legal, there having been no proper

authority to the treasurer to sell. Both sales were had
under the Assessment Act of 1868-9. Sec. 128 of the Act
requires the warden to authenticate the lists of lands in
arrears with his signature and the seal of the corpora-
tion, &c. Here there was no authenticated list, and all
the warrant directs is the sale of " the land hereinafter
mentioned," and there is no lands in it; the warrant is
a complete instrument in itself, it makes no reference
to any list attached, and the list that is attached, which
is without seal or signature, makes no reference to any
warrant. You cannot prove by parol evidence that the
statutory provisions have been complied with. Where
the statute requires a particular thing to be done, you
cannot deprive a man of his property until it is done.
Hall v. Hill (2) ; in re Monsell (3) ; in re McDowell v.
W/teatly (4).

The warrant was the foundation of the sale, and we
contend that the authentication of the list as required
by the statute is a condition precedent to and the

(1) 28 U. C. C. P. 384. (3) 5 Ir. Ch. Rep. 529.
(2) 2 Grant's E. & A. R. 569. (4) 7 Ir. C. L. R. N. 8. 569.
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foundation for the warrant. 'Kenney v. May (1); Green- 1880

street v. Paris (2). CHURc

The English authorities with regard to the poor rates FE. ON.
are also very applicable. Re Justices of North Staford- -

shire (3).
The 156th section of the Assessment Act is relied on as

to the first deed. This section does not make valid all
deeds. See Harrison's Manual 4 ed., p. 748, and author-
ities there collected.

Then the lands in question were Indian lands, or
lands held in trust for the Indians by the Crown, and
were not liable to sale for taxes.

In Street v. The County of Kent (4) it was held that
there was no law rendering liable to assessment Crown
lands in Upper Canada, except such provisions as were
contained in the Acts relative to the assessment of
property. 16 Vic., ch. 159, sec. 24, Con. Stat. Can.,
ch. 22, sec. 27, and 23 Vic. ch. 2, sec. 27 only applied to
Lower Canada, and crown, clergy and school lands,
although sold or agreed to be sold, were not liable to
taxation unless a lease or license of occupation had
been issued to the purchaser, and the section of the
Public Lands Act, authorizing the issue of leases and
licenses of occupation, was mandatory and imperative;
also see Austin v. Co. Simcoe (5).

The Act 27 Vic., ch. 19. upon which respondent
relies, was passed to meet the case of Street v. Co.
Kent.

It is admitted by the Courts below that, prior to this
Act, Indian lands, whether sold or unsold, were not
liable to taxation; but the learned judges were of
opinion that the language of sec. 9 of this Act was
broad and general enough to cover them. The appel-

(1) 1 Moo. & R. 56. (3) 23 L. J. Mag. C. 17.
(2) 21 Grant 226. (4) 11 U. C. C. P. 255.

(5) 22 U. C. Q. B. 73.
16



SUPREME COURT OF CATADA. (VOL. -V.

1880 lant, however, contends that sec. 9 of the Act in ques-
CHURCH tion was only intended for public lands, and must be
Fa on. read in connection with the exemption clause of the

- Assessment Act, to which it is an exception, and this
view is supported by sec. 11 of the same Act which
amended sec. 108 of the Assessment Act (ch. 55 Con.
Stat., U. C.) so as to include the lands made liable by
the 9th sec.; and the 108th sec. of the Assessment Act
refers only to the Commissioner of Crown Lands and
not to the Chief Superintendent of Indian Affairs.

The object was to make these lands free from tax-
ation in order to get a larger amount when sold.

I also contend that the land, by the Confederation
Act, was in the Crown as represented by the Dominion
Government, and was granted by the Crown after the
alleged taxes accrued; the Crown therefore could disre-
gard the taxes, and the patent from the Crown must, in
a court of law, prevail against the tax title until the
patent has been cancelled or vacated in a proceeding to
which the Crown is made a party.

Then my last point is that, as to the two acres, appel-
lant has a statutory right to have a finding in his favor.
Until the sheriff executes the conveyance and gives
deed, the title remains in the patentee of the Crown.

Evidence that he was purchaser at the tax sale is no
title; he was bound to produce the certificate of sale.
As a matter of law, our case was complete when we
put in our patent from the Crown, and it is for him to
prove title.

Mr. Reeves for respondent:-
As to this last point, if the objection had been made

at the trial, then the defendant would have been
entitled to an equitable plea. Here we have a valid deed,
and it must be presumed there was a certificate of sale.
The deed can only be issued after the certificate has
been issued.
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The principal point on which my learned friend') 1880
relies is, that because the list of lands was not authenti- Olluonf

cated by the signature of the warden and the seal of FE.1ON.

the corporation, the sale is invalid, and they say sec- -

tions 156 and 131, ch. 180 Rev. Stats, Ont., cannot cure
an invalid warrant. The cases of Morgan v. Perry (1)
and Fenton v. Mc Wain (2) show such a defect or irre-
gularity would be cured by sec. 156 ; but the manner
in which the warrant and list of lands were in-
corporated made them one instrument, and the
list was, under the circumstances, authenticated by
the affixing of the seal to the warrant, and there has
been a substantial compliance with the statute. The
object of the legislature in requiring the seal of the
corporation to be affixed to the list, was to identify the
list as being the list of lands liable to be sold, and
if it is established, either from the construction of the
warrant or from other evidence, that the list in ques-
tion was the list of lands liable to be sold which had
been forwarded by the treasurer to the warden, and by
him returned to the treasurer with the warrant,
this will be sufficient.

The learned counsel also referred to Cooley Const.
Limit. (3), and to Torrey v. 1ilbury (4).

Now, as to the question raised, whether these lands,
having been held in trust by the Crown, as Indian
lands, should not be liable to taxation, it has been
sought to limit the words public lands in the Act 27
Vic., ch. 19 ; but why not give a full meaning to these
words? This Act was expressly passed for the purpose
of doing away with all such distinctions. These
Indian lands were present to the mind of the legisla-
ture when this Act was passed, and surely some limita-
tion would have been made as to this interest, if they
had intended it to be exempted.
(1) 17 C. B. 334. (3) 4th ed. p. 648.
(2) 41 U. C. Q. B. 239. (4) 21 Pick. 67.

16J
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1880 ,, The argument based on the fact that the patent was
ccHe issued by the Dominion Government after the accrual of

IV. the taxes, and, therefore, in a court of law, must prevail
- against the tax title until the patent has been cancelled

in a proceeding to which the Crown is made. a party,
can have no weight, for the patent was issued more
than a year before the sale. At the time the taxes were
properly assessed, and there was no reason to suppose
the land would be sold for the payment of taxes.

Mr. Boyd, Q. C., in reply.

RITCHIE, C. J.:-
This was an action of ejectment brought to recover

possession of lot No. 22, in the 13th concession of the
Township of Keppel in the County of Grey.

The writ issued on the 28th September, 1877, and
was served 13th same month. Plaintiff claims title
under letters patent issued by Dominion Government,
dated 4th June, 1869.

The defendant appeared, 28th September, 1877,
defended for the whole of the land, denied plaintiff's
title, asserted title in himself, except as to two acres
by virtue of a deed dated 26th September, 1873, from
David Kellie, who claimed under a tax deed from
Warden and Treasurer of the County of Grey, dated 10th
February, 1872; and as to the two acres, as purchaser
thereof at a sale for taxes by the treasurer of the County
of Grey, on the 18th November, 1873.

The cause was tried on the 11th October, 1877, when
verdict was rendered for the defendant. In Michaelmas
Term, November 21, 1877, plaintiff obtained a rule nisi
to set aside the verdict as being contrary to law and
evidence, and to enter a verdict for plaintiff. In Hilary
Term, February 4, 1878, the rule nisi was discharged.

The plaintiff appealed from the judgment of the Court
of Common Pleas to the Court of Appeal for Ontario,
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and on 22nd March, 1879, that court dismissed the 1880
appeal with costs. Against this judgment plaintiff now CHuaon

appeals. FE ON.
As to the first sale, if it had been irregular for the -

cause assigned, I think the 155th section, 32 Vic.,
c. 36, Ont., applies and cures the irregularity. As to the
second deed: as to the want of the corporate seal and
signature of the warden, while it is much to be regret-
ted that officers who have plain and explicit directions

given them do not follow the terms of the statute and
literally fulfil its injunctions, still I think, in the case
where the statute has been unquestionably substantially
complied with, I am not prepared to differ from the
Court of Common Pleas and the Court of Appeal and
to say that the warrant and list are not to be regarded
as one entire instrument, and that the words " herein-
after mentioned " is not such a reference to the list as
to incorporate it in the warrant, and so make it form
part of the warrant, and so be under the corporate seal
and signature of the warden. For the reasons given
by the Court below, I am of opinion that, although the
lands in question had been Indian lands, they were in
the hands of grantees liable, to be sold for taxes.

The appeal should be dismissed with costs.

FOURNIER, . :

Les faits de cette cause donnent lieu aux deux ques-
tions suivantes : lo Le lot de terre en question en cette
cause, faisant partie des terres reserv6es et d6tenues par
la couronne en fid6icommis pour le b6n6fice des sauvages,
6tait-il sujet & ftre vendu pour taxes?

2o La vente qui en a 6t6 faite en cette cause 6tait-elle
16gale et conforme aux dispositions du statut i cet
6gard ?

Quant a la premiere question je n'h6site pas ; d6clarer
que je concours pleinement dans les raisons donn6ee
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1880 par l'honnorable juge en chef Moss pour en arriver A

CHUa la conclusion que le terrain en question 6tait cotisable
o. et partant sujet& 6tre vendu pour arr6rages de taxes.

FENTON.
- Sur la seconde question concernant la 16galit6 des pro-

Fournier, J. c6d6s adopt6s pour effectuer cette vente, j'ai le malheur

de ne pas tre du mome avis.
En cas de vente pour arr6rages de taxes, les proc6d6s

A suivre sont indiqu6s par la sec. 128, 32 Vict., ch. 36 (1).
Le tr6sorier doit d'abord d'aprbs cette section faire une
liste en double de toutes les propri6t6s qui doivent stre
vendues pour taxes, avec le montant dh par chaque lot
mis en regard de tel lot.

Chaque double de cette liste doit 6tre authentiqu6e
par la signature du pr6fet et le sceau de la corporation,
'un doit 6tre d6pos6 au bureau du greffier du comt6 et
l'autre renvoy6 au tr6sorier avec un warrant y annex6;
ce warrant doit aussi Atre sous la signature du pr6fet et
le sceau du comt6. Ainsi, deux conditions sont imp6-
rativement exig6es avant de pouvoir proc6der A une
vente pour taxe-la 1bre, la preparation de la liste qui
doit 6tre authentiqu6e par la signature du pr6fet et le
sceau de la corporation-la 2me, la pr6paration d'un
warrant authentiqu6 de la m6me manibre par la signa-
ture du pr6fet et le sceau de la corporation. Ce sont deux
documentsldistincts et s6par6s qui aprbs leur compl6te
confection doivent ktre annex6s 1'un A l'autre pour
6tre remis au tr6sorier. Mais chacun d'eux doit Atre
complet suivant la disposition du statut. Ces forma-
lit6s sont essentielles pour la validit6 de chaque
document, et elles ne sont pas moins importantes pour
l'un que pour I'autre. Un warrant qui ne serait pas

(1) And the warden shall as then- be returned to the treasurer,
ticate each of such lists by afix- with a warrant thereto annexed,
ing thereto the seal of the Cor- under the hand of the Warden
poration and his signature, and and the seal if the County,
one of such lists shall be commanding him to levy upon
deposited with the Clerk of the land for the arrears due
the County, and the other shall thereon, with costs.
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revetu de la signature du pr6fet et du sceau du comt6 1880
serait sans doute consid6r6 comme absolument nul. c'u
Pourquoi n'en serait-il pas de mime pour la liste qui V*

FENTON.
doit 6tre faite absolument de la m6me manidre et dont -
la confection doit pr6c6der la pr6paration du warrant ? Fournier. J.

Il y a de fort bonnes raisons pour qu'il en soit
ainsi. C'est afin sans doute qu'il ne puisse 6tre fait
aucune addition quelconque a cette liste et pour prot6-
ger les contribuables contre la fraude que la loi exige
cette formalit6 importante de l'apposition de la signa-
ture du pr6fet et du sceau du comt6. La loi ayant
impos6 la m6me formalit6 A ces deux documents, dans
des termes pr6cis qui n'admettent point de doute, je
n'ai pas le droit de faire une distinction et de dire, que
n6cessaire pour le warrant elle ne 1'est pas pour la
liste.

Dans le cas actuel la liste des propri6t6s qui devaient
6tre vendues n'a pas 6t6 faite conform6ment aux dis-
positions de la sec. 128 ; elle n'est ni sign6e par le
pr6fet ni rev~tue du sceau du comt6. Ces formalit6s
n'ont 6t accomplies que pour le warrant, la liste des
propri6t6s n'est ni sign6e ni scell6e comme le veut le
statut,-mais comme elle est annex6e au warrant on
veut consid6rer les deux comme ne faisant qu'un seul
document. Cette annexion 6tant aussi une formalit6
requise par le statut-il m'est impossible de comprendre
comment son accomplissement peut dispenser de rem-
plir une autre formalit6 plus importante exig6e par
le langage imp6ratif de la loi. Lorsqu'il s'agit de proc6-
der a 1'expropriation des individus toutes les formalit.s
n~cessaires pour constituer 'autorisation de vendre
doivent tre remplies. On ne peut y substituer des
6quivalents. En vain argumenterait-on qu'il arrive
souvent que les tribunaux admettent comme valables
des 6crits privds dont les signatures ont t6 irr6gulibre-
ment appos6es,-que meme des documents solennels,
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1880 comme les commissions des plus hauts fonctionnaires

CHUC publics, sont attest6s par la signature de Sa Majest6 on
9. du Gouverneur-G6n6ral, mise le plus souvent an cor-

FENTON.

- mencement de ces documents; la loi n'ayant pas dans
Fournier, J.ces cas prescrit un mode particulier, il n'y a pas de

raison pour d~clarer ill6gale ces sortes d'attestations.
Mais la pratique suivie dans ces cas ne saurait justifier
une violation aussi manifeste de la loi que celle qui a
6W commise dans la confection de la liste des propri6t6s
qui devaient Atre vendues par la municipalit6 du comt6
de Grey.

Cette liste est ha preuve exig6e par la loi de 1'exis-
tence d'une taxe pour laquelle la propri6t6 peut 6tre
vendue; elle tient lieu d'un jugement, et avant de lui
en donner 1'effet, la loi a voulu qu'elle fat non seulement
pr6par6e par le tr6sorier, mais qu'elle ne pat 6tre mise
A ex6cution par warrant qu'aprbs avoir requ 'attes-
tation du plus haut officier municipal, afin, sans doute,
de mettre les int6rts des contribuables sons la protec-
tion de cet officier. Ce n'est pas le tr6sorier qui est
responsable de 1'exactitude de cette liste-ce n'est pas A
lui que le contribuable 16s6, parce que sa proprit6 y
aurait 6t mal A propos ins6r6e, pourrait s'adrest-- pour
une r6paration, mais bien au pr6fet auquel la loi a im-
pos6 ce devoir. O'est lui qui serait tenu responsable
des cons6quences de toute faute on n6gligence A cet
6gard. La liste en question, est suivant moi, la base
de 1'autorit6 pour vendre, c'est le jugement, et le war-
rant tient lieu du ft. fa. dans les cas ordinaires. Le
warrant, bien que r6gulier dans sa forme, ne peut pas

plus dispenser d'une liste authentiqu6e comme le vent
la loi, qu'un bref de f. fa. parfait dans sa forme ne pour-
rait dispenser d'un jugement avant de pouvoir ex6cuter
les biens d'un d6fendeur.

En 'absence de ha liste exig6e, j1 n'y a pas de preuve
16gale de 1'existence d'une taxe, et par consequent point
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d'autorit6 pour vendre. Cette cause de nullit6 se ren- 1880
contre dans les deux ventes qui ont 6t faites du lot No. Onuan
22. Dans la cause de McKay vs. Chrysler (1) cette cour E.
a d6cid6 qu'une vente pour taxe 6tait nulle, parce -

qu'il n'y avait pas de preuve que la propri6th Fourr, J.

vendue avait 6t6 cotis6e. Le principe de cette d6ci-
sion est applicable A cette cause. Il n'y a pas ici, non
plus, de preuve de l'existence d'une dette pour taxe,
pat ce que la seule preuve faite n'est pas celle que la loi
requiert pour autoriser une vente. Quant a la n~ces-
sit6 de faire cette preuve, je me borne ; r6f6rer aux
autorit6s cit6es dans la cause mentionn6e plus haut de
McKay vs. Chrysler comme parfaitement applicables A
celle-ci. Je me fonde aussi sur les autorit6s cit6es dans
la m6me cause pour 6tablir que la sec. 166 du ch. 180,
R. S. 0. ne peut tre invoqu6e pour couvrir la nullit6
r6sultant du d6faut d'autorisation de proc6der A la
vente, autorisation qui ne peut r6sulter que de la pr6pa-
ration d'une liste en la forme impos6e par la loi.

Pour ces raisons, je serais d'opinion d'admettre l'appel,
mais la majorit6 de cette cour est d'un avis contraire.

HENRY, J.:-

In consequence of the conclusion which I have
arrived at in regard to the warrants under which the
lands of the appellant were sold, it is unnecessary for
me to discuss the question whether, under the circum-
stances, they, having been at one time Indian lands,
were, when in his possession before his patent, liable to
be taxed. I have, however, considered the subject, and
have discovered strong reasons why they were not so
liable, but as to that part of the case I need give no
opinion.

Without the operation of the validating acts the com-
mon law throws upon the claimant under a tax deed

(1) 3 Can. Sup, C. R. 436.
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1880 the onus of proving every link in the chain of legal

Casuac provisions to divest the title of the owner. It is, how-
F . ever, necessary for me to refer but to some of them.

FENTON.
- The warrants for the sale of the lands were signed and

Henry, Jsealed by the warden as prescribed; but they, to my
mind, are void for a patent ambiguity on the face of
them. They are both in -the same form, and each is

written on a page of foolseap paper, and bears at the
foot the signature of the warden and the seal of the
corporation of the County, and

Authorize, require, empower and command you (the Treasurer) to
levy upon the various parcels of land hereinafter mentioned for the
arrears of taxes due thereon and set opposite to each parcel of land
with your costs.

These documents in no other way point to the lands to
be levied. on, and are, therefore, imperfect. There is no
reference in them to any other paper or writing by
which the lands could be identified, and the warrants
are therefore defective. No lawyer would claim that a
warrant for the arrest of a criminal, so referring to the
charge made against him, would be good merely by
annexing the information to it. No oral testimony can
be admitted to supply such a patent defect. The same
rule is applicable to the warrants in this case, and the
wardens could no more be permitted to say they meant,
in them, to refer to the lands mentioned in the lists,
than a justice to say he referred in his warrant to the
charge made in the information annexed to the war-
rant. But even if such evidence were admissible,
it was not given in this case. Neither of the
wardens was examined, and there is no evidence that
at the time the warrants were signed or issued the lists
were annexed to them. The only persons who could
satisfactorily state whether or not, are the wardens
themselves-all else is mere hearsay. The treasurers
who were the only witnesses examined as to this point
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were incompetent to speak to it. There is, too, another 1880
fatal objection. No lists as required by the statute c
were authenticated, and therefore there was no author- E.

FENTON.

ity at all to issue a warrant.
Section 128 of the Assessment Act of Ontario, 32 Vic., Hn,

ch. 36, required that the treasurer of the county should

Submit to the wal-den of such county a list in duplicate of all the
lahds liable under the provisions of this Act to be sold for taxes with
the amount of arrears against each lot set opposite to the same, and
the warden shall authenticate each of such lists by affixing thereto
the seal of the corporation and his signature, and one of such lists
shall be deposited with the town clerk, and the other shall be
returned to the treasurer with a warrant thereto annexed under the
hand of the warden and the seal of the county, commanding him to
levy upon the land for the arrears due thereon with his costs.

Before, then, the warden had authority to issue a
warrant, his duty was first to authenticate the lists.
To give himself jurisdiction the statute provided that
he should so authenticate them. He had no right to
question the wisdom or necessity of the peremptory
legislative direction, nor have we. Many good and
sufficient reasons might be shown for the provision, but
that is unnecessary, for we have no right to speculate
as to the sufficiency of them. That was for the legisla-
ture to decide, and having done so, it is not permissible
for any one to question the decision. To give life or
vitality to the lists as records on which to found sub-
sequent proceedings the legislature has provided for
doing so in a particular manner, otherwise the lists are
in themselves no better than waste paper. They may
be correct, or grossly the opposite ; and may be the
production of an unauthorized person. They are not
vouched by any responsible officer, and the legislature
has wisely provided that before lands shall be sold the
lists must be authenticated in a particular way and the
highest official in the county held responsible for its
correctness. This is necessary, and was intended for
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1880 the due protection of property from the errors, negli-
CaUcH gence or frauds of municipal officers. The act of previ-

FENON. ous authentication of the lists by the warden is as neces-
sary to give him jurisdiction to issue a warrant as if the

Heny, statute had required that authentication by the act of
another-just as necessary as if the provision had been
for it to have been by the treasurer, in which case with-
out it the issue of a warrant by the warden would be
wholly unauthorized and unjustifiable. Before authen-
tication in the solemn manner prescribed, a duty was
thrown upon the warden by a proper inquiry to ascer-
tain the correctness of the list; but that legislative
check was wholly withheld in regard to the warrants
in this case. Did the legislature intend to leave it as a
duty to be performed or not? If it was intended to
leave it optional, why require it at all ? Independently
of the accepted construction of " shall," when employed
in a statute by -which it is held to be imperative, we
are in this case bound by the statutable provision. In
sub-sec. 2 of sec. 8 of ch. 1 of the Revised Statutes of
Ontario, the legislature plainly guides us. It provides
that :

The word "shall" shall be construed as imperative, and the word
"may" as permissive.

To make a good and valid list it therefore became
necessary to be authenticated as the imperative provi-
sion requires, and if not so authenticated a warrant
might as legally be issued without any list at all. An
execution extended on land without being founded on
any judgment would be quite as effectual to sell and
convey a man's property as the warrants in this case
without the lists being authenticated. I feel bound to
say that the warrants in this case gave no authority to
sell. It is, however, urged that by sec. 155 of ch. 36 of
32 Vic. a title passes by the deed alone, or, at least, that
the validity of the deed cannot be questioned after two
years from the sale. That section provides that:
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Whenever lands are sold for arrears of taxes and the treasurer 1880
has given a deed for the same, such deed shall be to all intents and -

OwnCH
purposes valid and binding, except as against the Crown, if the same t.

has not been questioned before some court of competent jurisdiction FkNTox.

by some person interested in the land so sold within two years from Henry, J.
the time of sale.

It has been judicially settled in Ontario and by this
Court in McKay v. Chrysler (1), that arrears of taxes must
be shown before the sale, and that the provision does
not include a case wherein it is not shown such arrears
existed. I refer particularly to the judgment of my
learned brother Gwynne in that case, where in addition
to his own views forcibly expressed he cites judgments
from the appeal and other courts in Ontario. He cites
approvingly at page 473 this language used by Draper,
C. J., in a judgment delivered by him in reference to
this statute.

The operation of this statute is to work a forfeiture. An accumu-
lated penalty is imposed for an alleged default, and to satisfy the
assessment charged, together with this penalty, the land of a pro-
prietor may be sold, though he be in a distant part of the world and
unconscious of the proceeding.

To support a sale under such circumstances it must be shown that
those facts existed which are alleged to have created aforfeiture, and
which are necessary to warrant the sale.

I hold that the perfecting the lists by the authenti-
cation prescribed and a valid warrant are necessary.
Blackwell, in his treatise on tax sales on the subject of
similar validating statues, and after discussing the
constitutionality of such statutes, says (2):-

Whatever may be the decision upon the question of power, when
it properly arises the moral injustice of such legislation cannot be
denied, and it will be seen upon an examination of the authorities
that when such arbitrary power has been exercised by the legislature,
the courts have given a strict construction to the law and not extended
its unjust operation beyond the very words of the statute (3).

(1) 3 Can. Sup. C. R. 436. (2) P. 103 Ed. 1855.
(3) Miloulton v. Blaisdell, 24 Maine R. 283.
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1880 See also Iughes v. Chester Holyhead Railway (1);
cuaucH and the remarks of Turner, L. J., in the same direction:

FENTO This is an act which interferes with private rights and private in-
-- terests, and ought, therefore, according to all decisions on the subject,

Henry, J* to receive a strict construction, so far as those rights and interests
are concerned. This is so clearly the doctrine of the court that it is
unnecessary to refer to cases on the subject. They might be cited
almost without end.

I shall hereafter apply this doctrine, and particularly
when I come to refer to section 155, and the absence of
evidence of a sale within the purview of that section.

By an Act of the Illinois Legislature it was declared
that the deed should vest a perfect title in the purchaser,
unless the land shall be redeemed according to law, or
the former owner shall show that the taxes were paid,
or that the land was not subject to taxation; but the
Supreme Court of that state, in giving a construction
to that statute, state the rule of the common law as
to the burthen of proof and the strictness required in
this class of cases, and that under that statute several
preliminary facts to a legal sale are to be inferred by
the deed, and the responsibility of proof shifted from
the purchaser to the original owner, but the court deny
that that statute will by any fair construction warrant
the opinion that the auditor (here the Treasurer) selling
land without authority, could by his conveyance transfer
the title of the rightful owner.

In that case it was not shown that the land had been
advertised as prescribed by the statute. The court held
that " the publication of notice of sale as required by
law was not one of those facts inferred from the deed,
nor is the proof thereof thrown upon the former owner.
Without proof of this fact, the auditor's deed was not
evidence of the regularity and legality of the sale, and
consequently conveyed no title to the purchaser." The

(1) 7 L. T. N. S. 203.
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case before us is a much stronger one, for, if my conten- 1880
tion as to the warrant is right, there is not merely the oHURC
absence of proof of some necessary fact, but a deed from V*
a party without legal authority to convey. To con- -

clude that a deed of land in the words of the section lenry, .1.

" sold for arrears of taxes " is not to be questioned at all
after two years is, to my mind, a monstrous proposition.
I can imagine dozens of cases where the most unjust
and improper results would necessarily flow from such
a conclusion. It will be only necessary to state one
case. It is largely the interests of non-resident owners
that have been, or will be, affected. Without any know-
ledge of arrears existing a sale for (alleged) arrears of
taxes takes place by no one authorized to make it, and
the treasurer subsequently gives a deed. It would cer-
tainly be monstrous to hold that such a conveyance
would pass the title, and still the clause in the statute,
if literally construed, would make the conveyance avail-
able for that purpose. The clause must mean a sale as
provided for, and it -therefore becomes necessary to
show by extrinsic evidence that a sale took place. To
invoke the aid of the statute, such is necessary, but
here we have no evidence at all that any sale took place.
The only witness who refers to the sales says he was
not treasurer in 1870, when the first is alleged to have
taken place; does not say he -was present; no date
given or purchaser named, or who the land was sold
by. There is no evidence-to show the sale took place
at the time and place named in the advertisements, and
it is equally defective as to the second alleged sale. The
newspapers to show the advertisements required by
the statute were not put in evidence, except four num-
bers of the " Gazette " in 1873. No paper or advertise-
ment for the sale in 1870 was produced. No assess-
ment rolls were put in to show the land was taxed, and,
in fact, little but hearsay and improperly received evi-
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1880 dence of any taxing at all. In my opinion, it would be
CHuRcH a mockery of justice to deprive a man of his real estate

FENTON. by such evidence.
- In addition to the objections I have suggested, I think

- it is necessary to show a legal sale by extrinsic evidence,
that is, that it was made by the proper officer at the
time and place mentioned in the advertisements, and
that the grantee or his assignee became the purchaser.
The statute provides that the deed shall be made to the
purchaser at the sale or his assigns. The conveyance
of the 98 acres is to David Keltie, who is represented
in the deed as the assignee of Fenton, who in it is
alleged to have been the purchaser. To this there are
two objections. If Fenton was the purchaser, that fact
should have been proved, otherwise than by the mere
statement of it in the deed, and secondly no assignment
from him to Keltie was shown in compliance with the
statute.

If, however, the appellant is considered as not entitled
to recover for the 93 acres, I can see no reason why he
should not recover for the remaining two acres. At
the commencement of the suit he was entitled to
recover for those two acres. Until the subsequent deed
to the respondent, he had no defence for them. By the
common law, as well as by the statute of Ontario, he
was entitled to a judgment for his costs; and how he
can be deprived of them I must say I have failed to dis-
cover.

By section 31, e. 51, of the Revised Statues of
Ontario, it is provided that:

In case the title of the plaintiff, as alleged in the writ, existed at
the time of service thereof, but had expired before the trial, the
plaintiff shall notwithstanding be entitled to a verdict according to
the fact, that he was entitled at the time of serving the writ and to
judgment for his costs of suit.

This was adopted from C. S. U. 0. c. 27, sec. 22. Clause
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155 does not in any way affect his right to recover pro 1880
tanto, and as, I think, the necessary proof of the legality cun0

of the sale or of the rating was not given, and the F. e".
warrant and list were defective, he is, under any cir- a J.

cumstances, entitled to recover for the two acres. -

The views I entertain and have expressed as to the
operation of section 155 are in accordance with princi-
ples laid down by Blackwell on Tax Titles before alluded
to in the third chapter, founded on and derived from
judgments and decisions of the Supreme Courts in the
States of New York, Illinois, Michigan, Tennessee and
Ohio. Those judgments are cited as unanimous in
every instance, and are recommended by the able
manner in which the cases were considered and disposed
of, and in the absence of authorities to the contrary I
feel quite safe in following the decisions.

After full and mature consideration I think the appel-
lant is entitled to recover for his whole claim; that
the appeal should be allowed and judgment given in
his favor with costs.

TAsCKEREAu, J., concurred in dismissing the appeal.

GwYNNE, I.:-

I concur that the appeal should be dismissed, but I
desire to add, that I am unable to perceive any bearing
that my judgment in McKay v. Chrysler can have
upon the present case. I should be very much surprised
if anything could be found in that judgment in support
of the position that it is competent for this court to
suggest, and to act upon the suggestion, that the case
of either a plaintiff or defendant was defective for
insufficiency of evidence upon a point, not only not made
a ground of appeal, but not suggested even in argument
as an existing fact in any of the courts through which
the case was passed, nor at the trial; if there had been

it

257



288 StPREME COtJRT OF CANADA. [VOL. V.

1880 any foundation for the suggestion, no doubt, counsel
cUUICH would have made the point. As to the quotation which

VO. has been made from my judgment in McKay v.

- Chrysler, those observations were applied by me to a
Gwynne, J. point which did arise in that case, and obviously they

can have no bearing upon this case, wherein no such
point has been made.

Appeal dismissed with costs.

Solicitors for appellant: Jackes 4 Galbraith.

Solicitors for respondent: James Reeves.

1879 THE PROVINCIAL INSURANCE P

'June 7. COMPANY OF CANADA...........
*Dec. 12 AND

JAMES CONNOLLY.. ... ....... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

The appellants issued a marine policy of insurance at Toronto, dated
the 28th November, 1875, insuring, in favor of the respondent,
$3,000 upon a cargo of wood-goods laden on board of the
barque Emigrant, on a voyage from Quebec to Greenock. The
policy contained the following clause: "1 J. 0., as well in his own
name as for and in the name and names of all and every other
person or persons to whom the same doth, may, or shall apper-
tain, in part or in all, doth make insurance, and cause three
thousand dollars to be insured, lost or not lost, at and from
Quebec to Greenock, vessel to go out in tow." The vcssel was
towed from her loading berth in the harbour into the middle of
the stream near Indian Gove, which forms part of the harbour of

PRESENT.-Ritchie, C. J., and Strong, Fournier, Henry, Taschereau
and Gwynne, J. J.
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Quebec, and was abandoned with cargo by reason of the ice four 1879
days after leaving the harbour and before reaching the Traverse.
On an action upon the policy it was: PROVINCIAL

Ield, (Fburaier and Henry J. J., dissenting,) that the words " from INs. Co.
Quebec to Greenock, vessel to go out in tow," meant that she Cox Y.
was to go out in tow from the limits of the harbour of Quebec -

on said voyage, and the towing from the loading berth to another
part of the harbour was not a compliance with the warranty.

Per Ritchie, C. J,: The question in this case was not, if the vessel
had gone out in tow, how far she should have been towed in
order to comply with the warranty, the determination of this
latter question being dependent on several considerations, such
as the lateness of the season, the direction and force of the
wind, and the state of the weather, and possibly the usage and
custom of the port of Quebec, if any existed in relation thereto.

Per Gwynne, J.: The evidence established the existence of a usage
to tow down the river as far as might be deemed necessary,
having regard to the state of the wind and weather, sometimes
beyond the Traverse, but oriinarily, at the date of the departure
of the plaintiff's vessel, at least as far as the Traverse.

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada, (appeal side), maintaining
the respondent's action on a marine policy against the
appellant.

The declaration of the respondent alleged:
That the appellants issued a marine policy of insur-

ance at Toronto, dated the 28th November, 1871, insur-
ing, in favor of the respondent, $3,000 upon a cargo
of wood-goods laden on board of the barque Emigrant,

on a voyage from Quebec to Greenock; that the vessel,
while covered by the policy, was lost in the St. Law-
rence, with her cargo; and that the respondent, who
had fulfilled all the conditions of the policy, had sus-
tained loss over and above the amount insured.

The defendants pleaded that the policy contained a
warranty that the vessel should "go out in tow";
which meant, according to the usage at that season of
the year, that the Emigrant was to proceed down the
river with the aid of steam power, at least as far as the

17
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1879 foot of the Traverse; and that the vessel had not gone
tHE out in tow.

PROVINCIAL The plaintiff, at the trial, tendered evidence of a con-L s. C o.
L. versation between him and the defendants' local agent

- at Quebec, previously to the issuing of the policy, as to
the meaning to be put on the words " vessel to go out
in tow," but this was rejected by the Judge presiding
at enquele.

The Superior Court confirmed that ruling, and the
plaintiff's action was dismissed upon the merits.

The judgment of the Court of Queen's Bench reversed
the judgment of the Superior Court; three of the honor-
able Judges being in favor of the plaintiff, and two in
favor of the defendants.

The loss of the plaintiff not being disputed, the ques-
tion upon the whole case is whether or not the vessel
did go out in tow, and whether a legal liability for the
loss has attached to the defendants upon a proper con-
struction of the words " vessel to go out in tow."

The evidence as to the usage is reviewed at -length
in the judgments hereinafter given.

Mr. Irvine, Q. C., for appellants:
The whole question in this case turns on the con-

struction to be put on the words " to go out in tow."
The rule of law in matters of this kind is that words
ambiguous in a contract may be interpreted by

usage.
It can hardly be asserted that the engagement to

tow, although expressed in short and somewhat vague
terms, did not present to the minds of both parties to
the contract an act of a continuous nature, materially
affecting the risk. The peculiar perils of the St. Lw-
rence at the end of the month of November, and the
absence of sea room between Quebec and the foot of the,
Traverse, were elements of danger against which no
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prudent insurer would fail to protect himself ; and if 1879
the Court has before it, in evidence, the matters of fact TIEn
which indicate the risk which the appellants were P ov UL

unwilling to assume, the means are afforded, in accord- V.
CONNfOLLY.

ance with well known rules of evidence, of affixing to
the words used their true meaning. The introduction
of parol evidence, to explain those terms, was not
opposed, and there is little or no contradiction as to the
main facts which the parties have thought fit to
present.

My contention is, that the evidence is conclusive to
prove that the custom was, at that season of the year,
to tow all vessels to the foot of the Traverse. But the
appellants do not rely upon the meaning given by par-
ticular witnesses to the words so much as upon the
fact, well known to all persons connected with ship-
ping at Quebec, that, as a general rule, all vessels leaving
late in the fall are towed to the foot of the Traverse, as
the minimum distance. It is a matter of no consequence
whether or not this amounted to a " usage of trade, of
universal notoriety; " it is sufficient, if it was so general,
as to serve as a basis of interpretation when the applicant
for insurance stated that he intended " towing.' out."

The parties must have had an intention, and the
question is, have they expressed themselves sufficiently
unambiguously? The mere towing into the stream
would be of no avail, and the fact that the vessel was
towed from her loading berth into the stream, within the
harbor of Quebec, had nothing whatever to do with
the question of insurance; and I contend that, in view
of the circumstances and the custom, it is clear the
intention of the parties was that the vessel was to be
towed out of the harbor. The learned counsel cited
Greenleaf on evidence (1), Taylor on evidence (2),

(1) 1 Vol. sec. 277 & 282.
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(2) Sec. 1082, 1085,
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1879 Arnould on Marine Insurance (1), Maude 4. Pollock on
THE the law of Merchant Shipping (2).

PROVIN~OIAL 
1

INS. Co. Mr. Fitzpatrick for respondent:
1.

connoLLY. The turning point in this case is this: Did the vessel
go out in tow?

Now the phrase " vessel to go out in tow " is perfectly
ambiguous and indefinite as to the distance of such
towage, and being so, in case of doubt should be inter-
preted against the insurers, who made use of it and
omitted to express themselves in words the meaning of
which would be clear.

'They had no right to make a stipulation in their own
favor in words of questionable import, when the matter
could easily have been placed beyond a doubt by a
mention of the point in the river to which it was in-
tended the ship should be towed. The only expressed idea
is, that the ship was to go out in tow, and that she did
go out in tow, is beyond all doubt. But the appellants,
however, negative this by saying that according to the
usage of the port of Quebec, this phrase imports that
the vessel should be towed at least as far as the
Traverse.

[The learned counsel then referred to the evidence,
and contended that in cases where a vessel is towed
out, there is no custom or universal understood usage
amongst merchants whatever in the port to tow to
any particular point, and none was proven to exidt.]

The questions put to the witnesses only tend to elicit
opinions and not the actual practice of trade, which
alone can establish a usage.

The words used are the insurers own words, and they
must be strictly construed against them. The vessel
went out in tow from her loading berth, and the condi-

(1) 1 Vol. pp, 489, 493, 496, (2) 3 Id. p. 397.
502, 511.
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tion of the policy has been complied with. There is not 1879

a word in the policy fixing the distance, and in the TZ

absence of proof of a general usage, the respondent is PNS. CO.
entitled to succeed. V.

CONNOLLY.

Mr. Irvine, Q. C., in reply.

RITCHIE, 0. J.:-

The case states that the declaration of the plaintiff
below (respondent) alleged that the appellants issued a
marine policy of insurance dated the 28th November,
1871, in his favor for $3,000 upon a cargo of wooden
goods laden on board the barque Emigrant, on a voyage
from Quebec to Greenock, and alleged that the vessel,
while covered by the policy, was lost in the St. Law-
rence with her cargo, and that respondent had fulfilled
all the conditions of the policy and had sustained loss
over and above the amount insured. That the defen-
dants pleaded that the policy contained a warranty that
the vessel should ' go out in tow,' which meant, accord-
ing to the usage, at that season of the year, that the
Emigrant was to proceed down the river with the aid
of steam power as far as the foot of the Ti averse; and
that the vessel had not gone out in tow.

The circumstances of this case, as will be seen, I
think, renders it wholly unnecessary to determine the
distance the assured would be bound to tow, but simply
whether the vessel did or did not " go out in tow."

The judgment of the Superior Court was in favor of
the defendants, which judgment was reversed by the
Court of Queen's Bench, three of the learned judges of
that court being in favor of the plaintiff, and two in
favor of the defendants. The case states: "The loss of
the plaintiff not being disputed, the question upon the
whole case is whether or not the vessel did 'go out in

tow,' and whether the legal liability for the loss has
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1879 attached to the defendants upon a proper construction

To of the words ' vessel to go out in tow.'"
PIN I. The vessel did not go out of the harbour or port of

a Quebec in tow, and she was abandoned with cargo by
coNNoLr. reason of the ice four days after leaving the harbour and

Ritchie,C.J before reaching the Traverse.

A good deal of evidence was given as to the custom
of the port of Quebec in reference to the distance vessels
were usually towed at the season of the year this vessel
left; but under the circumstances, and in the view I take
of this case, I think such evidence wholly unimportant,
the only question being, as I have said, in the words
of the case, " whether or not the vessel did go out in
tow? " and not, if she had gone out in tow, how far she
should have been towed in order to comply with the
warranty, the determination of this latter question
being dependent, in my opinion, on several considera-
tions, such as the lateness of the season, the direction

. and force of the wind, and the state of the weather,
and possibly the usage and custom of the port of
Quebec, if any existed in relation thereto.

Should it become necessary on any future occasion to
decide this question, the very valuable and forcible
observations of Mr. Justice Casault in his judgment on
the point, and especially the reasons he assigns why a
definite length of towage could not reasonably be fixed
in a policy, will, in my opinion, be worthy of the
greatest consideration by whomsoever the duty of
discussing and determining the matter may be cast ; as
at present advised they commend themselves to my
mind with great force.

I think the warranty had reference to the voyage
and not to the position of the vessel in the harbour,
that the primary meaning of the words " to go out in
tow " is to go out from some limits, and that the words
of the policy "from Quebec to Greenock, vessel to go
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out in tow;" meant that she was to go out in tow from 1879
the limits of the port or harbour of Quebec on said THE

PROVINCIALvoyage, which she clearly did not do. INS. Co.
The captain in his protest says they got the pilot V-o m

on board at 2 o'clock p.m (25th November), and pro- -

ceeded in tow of a steamer from the loading berth to moo ca
abreast of the town, where they came to anchor, the
wind being contrary, the people being employed clear-
ing up the decks and filling the water casks. On the
26th, at 7 a m., they hove short, but the wind being
light and variable from south-east to eastward, they
remained at anchor during the day. The 27th com-
menced with light variable winds and snow; the wind
increasing at 9 o'clock a.m. they got under way, and
set all possible sail and proceeded down the river under
the pilot's directions; that she subsequently got into
the ice, and on the 80th November was abandoned.

The pilot who took the vessel down the river says:-
The Emigrant was lying at Hall's booms when I went on board.

She was taken out from the booms by a steam tug. She had the
same crew that she came into port with. None of her crew left her.
She was moved out from the booms by one of the little harbour tugs
that move ships out into the harbour. She was moved by the tug as
far as Indian Cove, which was an hour and a half or two hours' work.
There was a light easterly wind, and we cast anchor. The tug went
back again, because with that tug we could not go any further; it was
no use. That same evening the masterwent ashore to see if he could
get a good steamer.

It was shown on the trial and admitted on the argu-
ment that the place where the vessel anchored and
remained till the 27th November was in the harbour
of Quebec, some four or five miles from its limit. It is,
to my mind, very clear from this testimony that the
vessel was towed from her loading berth to another
part of the harbour where she came to anchor prepara-
tory to proceeding on her voyage, and that she did not
leave her loading berth with the intention then and

gas
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1879 there of commencing and continuing her voyage with-
Tan out further delay, but merely changed her position in

PROVINOAL the harbour with the intention of remaining in the portINs. Co.
*. till everything was ready to enable her to go to sea,

- y that is, until her water casks were filled and the captain
RitcheC.J. had obtained, what he evidently thought could be got, a

suitable steamer to tow him out. The captain says after
she came to anchor in the harbour the men were employ-
ed filling the water casks, and it is clear without water
the vessel could not have been in a seaworthy condition
to proceed on her voyage, and the captain left the vessel
and, in the words of the pilot, " went ashore to see if he
could get a good steamer," that is, to get just what, in
my opinion, the warranty in the policy required him
to have, viz.: a steamer fit and competent to tow the
vessel from the port and harbour of Quebec out on her
voyage to Greenock, the harbour tug which had taken
the vessel from her loading berth to another position in
the harbour not being of sufficient capacity or ability
to tow him out on his voyage, as the pilot says :-" the
captain went back again, because with that tug we
could not go any further, it was no use."

The unreasonableness of the construction contended
for, that the towing out was only intended to be from
the loading berth into the stream in the harbour, because
of the uselessness of such a warranty to the assurer, is
so forcibly pointed out in the judgment of Mr. Justice
Casault, and with which I entirely agree, that further
observations are not required from me.

As therefore, in my opinion, the vessel had never got
under way with the bond fide intention of prosecuting
her voyage at once and without any further delay until
the 27th Nov., when she sailed out of the harbour and
port of Quebec, with the then intent of commencing and
prosecuting her said voyage, and as she did not then
go out in tow there was a clear breach of the warranty,
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and the plaintiff cannot recover. In other words, the 3879

towing from the loading berth to another part of the T

harbour was not a compliance with either the letter or PIN CoA

the spirit of the warranty. I think the appeal should V.
be allowed. CONNOLLY.

Ritchie,CJ.
STRONG, J., was of opinion that the judgment of the

Court below should be reversed, and read a written
judginent stating his reasons for that conclusion.

FOURNIER, J., was of opinion that the judgment of
the Court below should be affirmed.

HENRY, J.:-

This is an action on a policy of insurance, and the
respondent's right to recover is only contested on one
point. The policy makes insurance to the extent of
$3,000 on wooden goods on board the barque Emigrant,
which sailed from Quebec to Greenock on the 24th
November, 1871, "the vessel to go out in tow." She took in
her cargo and was towed out from her loading berth as
far as Indian Cove. From that point she proceeded
under sail, but was met by easterly storms and drift
ice which effectually barred her further passage down
the river, and she was subsequently in a few days lost.
The loss of the respondent is admitted, and the question
upon the case presented arises upon the issue raised by
the appellants' plea, that the vessel did not go out in
tow, within the terms of the contract as evidenced by
the requirement of the policy in the words before
stated. This defence does not arise upon any represen-
tation, written or verbal, of the respondent, nor need
the words in question, although technically character-
ized as a warranty, be so construed We have no repre-
sentation made by him, or any contract signed by him,
and technical rules of construction of representations
or warranties are not strictly applicable. In both they

gel
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1879 are in doubtful cases construed against the parties
Tim whose language is used. Their insertion in the policy

PROVINOrL
INs. Co. operates simply, in my view, as a condition imposed by

it, the failure to perform which would render it voidable.
CoNwomer.

Its embodiment in the policy is no evidence that the res-
Henry J. pondent previous to its issue made any representation,

promise or warranty whatever; but his acceptance of
the policy amounts to an agreement on his part, that
unless the condition be fulfilled the policy may be held
void, and that his right to recover shall be contingent
on the performance of the prescribed condition. There
are cases where a transfer of the possession of property
takes place, and where a party otherwise derives a
benefit or advantage from the contract, and a condition
imposed by the agreement is held to be a warranty, but
that feature is absent from the present case, for the
party has no insurance or other benefit, except that
arising from the policy with the condition annexed to
it. Although I have thought it proper to distinguish
as I have done, I am not the less ready to say that in
the shape of a condition precedent it is binding upon
the respondent to the extent it legally goes. Taking
then, the words in question as a condition precedent
in the way I have stated, we must first ascertain
their extent and meaning, and, in doing so, con-
sider how the parties to be affected by them
must be concluded to have used and understood
them, if, from their vagueness, that is possible. It is
not sufficient to arrive at a conclusion only as to how
the insurer used them, as, the condition forming as it
does a substantial part of the contract we must also
see that the insured understood them in the same way.
It cannot be a contract without the express or implied
agreement of both parties to it.

The expression " to go out in tow " is, per se, unintel-
ligible, and, in this case, the onus of proving its mean-
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ing and application is upon the appellants. Failure on 1879

their part by legal evidence to establish an agreement, T

the breach of which is sufficient to avoid the contract, PovNo

must enure to the success of the respondent. .V.
Parol evidence is not admissible to vary, control, or con- C "

tradict a written agreement; but is admitted, as in other Henry, J
cases of mercantile instruments, to explain the language
of a policy according to the known usage of trade.
Usages of trade are local as well as general, and are
known, or presumed to be known, in any locality, to or
by every one engaged in any particular trade or busi-
ness to which they are applicable. So, particular
terms, or provisions employed or made, have authorita-
tive and prescribed application, and, when used in
contracts, are as well understood as if specially recited
or explained. That is why evidence of them is admit-
ted. The well known and fully accepted technical
meaning of such terms is properly assumed to have
been in the minds of contracting parties when using
them, and their presence in a contract manifests their
intentions as fully as if stated at length, embracing, as
it does, the principle that that is certain which can
legitimately be made certain. The appellants' plea is
that " ' the vessel to go out in tow' meant, according
to the usage in the port of Quebec, that the said vessel
should be towed by a tug from Quebec to some point
in the River St. Lawrence below the Traverse." Has he
proved that ? I have read and studied the evidence he
adduced in the trial, and so far from proving any usage
of trade, it has shown that no such usage existed. The
great majority of his witnesses distinctly say there
was no such usage of trade. It appears that late in
the season it was usual for vessels, if a fair wind did not
prevail, to use a tug, sometimes below the Traverse
(about 60 miles), other times to the Brandy Pots (about
100 miles), and again sometimes to Bic (about 150
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1879 miles; but the witnesses of the appellants, as well as

TaE those of the respondent. say there was no usage of trade
Pms 'TA& applicable, or, indeed, any at all, on the subject of towing.

V. After so stating, they were, as I think, very improperly
c r permitted to give each his own interpretation of the

Henry, J. words used. Some of them said the term " to tow out "
meant below the Traverse, another "as far as the Traverse,
Brandy Pots or Bic." The issue was not dependent on
the ideas of those witnesses as to the application of the
words, and the various views given even by the appel-
lants' own witnesses show how absurd it was to have
admitted such evidence at all. The condition is not
to be affected by the mere opinions of witnesses as to
its legal effect. The evidence must be sufficient to
enable us to draw a necessary and irresistible conclu-
sion as to the certainty of what was meant by the
condition, arriving at it without any mere speculations
as to the understanding of the parties to the contract,
but on proof of the existence of a custom or usage.
Taylor in his work on evidence (1) referring to the sub-
ject of customs and usages of trade, says:

But in all these cases it is the fact of a general usage or practice
prevailing in the particular trade or business, and not the mere
judgment and opinion of the witnesses, which is admissible in
evidence, and that is without doubt the rule and law.

And at page 1024 says :-
Before quitting this subject, it may be observed that much injus-

tice is frequently occasioned by the daily habit of admitting evidence
of usage, which though ostensibly received for the purpose of explain-
ing a written contract or other instrument, has too often the effect
of putting a construction upon it which was never contemplated by
the parties themselves, and which is at variance with their real in-
tentions. In this view some of the highest legal authorities, both in
England and America, concur.

If then experience has shown injustice resulting from
permitting evidence even of known custom and usage

(1) P. 1023.
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to prevail in the construction of written documents, 1879
how much greater injustice might be fairly expected to THE
result in cases where no such custom or usage existed, Patoorn
but decisions were to follow, as in this case, the mere V.
opinion of witnesses as to the meaning of the condition coumomrx.

set up by the appellants. Henry, J.
The appellants have undertaken in their plea to

give satisfactory evidence of a custom or usage, but
they have signally failed to do so. Their defence does
not rest upon the mere opinions of witnesses, but upon
evidence of a generally adopted and .well recognised
usage of trade.

The doctrine laid down by Tindal, C. J., in Lewis v.
.Marshall (1), as to the proof necessary in such cases
entirely sustains the position Ihave taken:

In order therefore to vary the ordinary meaning of such plain
words and to make them comprise passengers and passage money as
well as goods, we think the evidence ought to have been clear, cogent
and irresistible. Whereas at the trial, although two witnesses spoke
of the usual course and practice of the trade, the third spoke of his
own judgment only; no instance of such construction is stated by
any of the witnesses within his own knowledge.
The fair inference to be drawn from their tertimony at the trial
appears to us to be-that it is custom try, in calculating the earnings
of a ship, or making up the account of the earnings, to include money
paid for steerage passengers, but there is no general usage that in a
contract of this description such meaning should prevail.

It will be observed that, although two witnesses
"spoke of the usual course and practice of the trade," it
was considered insufficient. In this case all the wit-
nesses show there was no such usage at all.

We must in this case construe the word "out " from
the position of the vessel at the time and from a consi-
deration of the maritime features of the voyage she had
to perform. If she were at anchor or at a wharf in a
harbor within a few miles of the open sea, we would
necessarily assume it to mean out side of that harbor

(1) 7 M. & G. 745.
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1879 because there would be but one " out " that could have
was been intended, but " out" in reference to the passage of

PRoVNWIAL a vessel from her loading berth at Quebec from whichILVa. Co.
V. vessels are usually towed to the main part of the St.

CNNOLLY.
- Lawrence River, and thence down it, requires proof as

Henry, J* to the meaning of the term, if anything more than tow-
ing out from the wharf into the stream is meant. One
party using it might mean, as one of the appellants'
witnesses stated, only from the loading berth into the
stream. He says: " many times even in that season,"
referring to the last week in November, " they only get
towed out from their berth into the stream, and if the
wind is fair I do not see that they have any occasion to
be towed further." What evidence have we, then, that
either of the parties intended to prescribe for anything
further? What evidence that even the insurer meant
anything else ? What twenty witnesses, or any number,
might think the words meant cannot be used to bring
home to the minds of the contracting parties when the
policy was issued a similar understanding and use of
them. The respondent does not rest his defence of the
charge of the breach of the condition as construed by
those witnesses, but on their and other evidence to sus-
tain the allegation that the policy should be voidable
by satisfactory proof of the existence of the usage of
trade at Quebec.

One of the appellants' witnesses, Alexander Frazer, in
his direct evidence, when asked about a " general usage
as to the towing of vessels in the latter part of Nov-
ember," says:

I do not know that there is any special distance regulated by
usage. It is entirely a matter of bargain between the parties.
The towage extends any distance you please.

Here, then, is a witness of the appellants who says
he has " been doing business in Quebec as a marine
insurance agent for upwards of twenty years, and
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covered a great many risks via the St. Laworence," 1879

and he never heard of any such usage of trade, and I Ta

ask who could have been placed in a more favorable POVINCUL
INS. Co.

position to have heard of and known it, had any such V.
existed. Another witness (also an insurance agent for CONNOLLY.

'over 25 years) says: " The terms are ambiguous, Efenry, J.
and the ambiguity consists in no distance being men-
tioned; " and further as to policies: " There is generally
a point mentioned to which the vessel should be towed.
In the absence of any distance being mentioned, I would
understand that the vessel should be towed clear of the
wharf. I should understand the vessel was to be
hauled out from her loading berth by a tug." Is the
testimony of those two witnesses to prevail, or that of
others who think the words of the condition would
necessitate a towing as far, 'at least, as the Traverse ?
Or, in the uncertainty, what can we say was intended
by the parties to the policy? Does it not, with such
evidence, amount to the wildest speculation to declare
in favor of such a position as that contended for by the
appellants ? Or, even if we could speculate satisfac-
torily, do not the rules of evidence and for the construc-
tion of written documents interpose wise and salutary
bars against such a course ? What is there in the whole
evidence to show the insured intended to be bound
to tow beyond the towing into the stream, or, if further,
which of the other distances did the insurer mean?
The latter desires by his plea to be governed by an
alleged general usage of the port, which is proved not
to exist. It is not the province of a court to make
issues for parties, but to determine their rights
unde* those subiiitted. Who can say, then, that
the only issue tendered by defendant should not,
on the evidence, entirely fail ? But, the former
is not to be deprived of his insurance for which
he paid, in the absence of clear proof that it is not in

18
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1879 accordance with his agreement. The condition, in
THE the bald state it appears, and the evidence produced,

Po..... launch us upon a broad sea of doubtful and difficultTHS. Co.
co V speculation through the want of the necessary proper

C L direction and reference; and we are left to find safety
Rem, J. from the fogs and mist which the evidence has created

by recourse to the only legitimate means open to us,
and that is, to steer by rules wisely adopted for such
cases. The abnormal atmosphere should never have
been permitted to encompass or perplex us, but, having
done so, we must shake off all improper influences and
seek an atmosphere where legal lights and provisions
will enable us to proceed more securely and satisfac-
torily.

In what I have already said is included the declara-
tion that the greater portion of the evidence herein,
besides having been improperly received, is wholly
immaterial, as inapplicable to the issue; but if even we
were permitted to consider it, we' would not be justified
in concluding that the weight of it is with the appel-
lants. . Taking it, as given, for both parties, the weight
of it is wholly with the respondent. The insurer may,
for argument's sake, be assumed to have meant
that the towing "out" should be at least as far
as the " Traverse; " but to bind the insured we must
have evidence that he so understood it, for he may have
considered it but as a provision for towing into the
stream-for that would in the ordinary construction of
the words be sufficient-and upon that understanding
paid the premium and accepted the policy. The onus is
therefore on the appellant to prove -that the respondent
must have understood the condition as requiring a tow-
age at least as far as the "Traverse." The plea is not that
the words " to go out" in tow mean a reasonable distance.
If it were, we should coisider what was a reasonable
distance all things considered, but, not being so, the
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question submitted does not permit us to consider that 1879
matter as the appellants have not asked us to consider TiE
it. We are asked what under such an issue would be PROVINCIALh;4. Co.
legitimate, but not otherwise to consider the lateness of ;"e.
the season and the danger, not only of delay and the CONOLLY.

consequent impracticability of the voyage during the Henry, J.
season, but the additional risk to insurers. There
is, however, nothing in the evidence to show the exis-
tence of any custom or usage of trade applicable at all,
and therefore no more so in November than in June. It
is urged in favor of the appellants' contention that high-
er premiums are demanded during the late season, but
as far as the evidence enlightens us we are justified in
the conclusion that in this case the higher rate ap-
plicable was paid. It was received by the appellants,
and the policy having been issued upon the condition
in question, we are not justified, in construing it, to
consider the nature or extent of the risk otherwise
covered by it, or to give to words a construction they
cannot otherwise bear. In the absence of any usage of
trade specially applicable to the late season, as distin-
guished from the earlier and finer one, the words in
question cannot have any application in November,
that they would not have in June or July. We are
not only not bound but prohibited from entering into
any consideration of what might or might not possibly
have been in the mind of the appellants when issuing
the policy, but must be guided solely by the terms they
have employed in it, and if they meant " out " to be as
far as the Traverse they were bound to say so in definite
terms to the respondent, and not leave him trusting
for his insurance in case of loss to a contingency to
arise from the conflicting speculative opinions or views
either of witnesses, jurors, or judges, as to the meaning
of the condition he attaches.

Lord St. Leonards, in one of his judgments, says:
lei
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1879 A policy ought to be so framed that he who runs may read. It
- ought tobe framed with such deliberate care thatno form of expresssion

PRovmouf**by which, on the one hand, the party assured can be caught, or by
INs. Co. which, on the other, the company can be cheated, shall be found

Co, L. upon the face of it. Nothing ought to be wanting in it, the absence
of which may lead to such results. When you consider that such

Henry, J. contracts as this are entered into with men in humble conditions of
life, who can but ill understand them, it is clear that they ought not
to be framed in amanner to perplex the judgments of the firstjudges
in the land, and to lead to such serious differences of opinion
amongst them.

In Filton v. Accidental Death Insurance Co. (1),
Willes, J., says:

It is extremely important, with reference to insurance, that there
should be:a tendency rather to hold for the assured than the com-
pany, where any ambiguity arises on the face of the policy.

The appellants in this case have inserted a condition
in the most ambiguous terms. They, having put their
own construction upon it in their plea, have estopped
themselves from urging any other, but they have
signally failed to sustain it by legal evidence.

To show, under the evidence, how ineffectual and
uncertain the condition is, it is not amiss to make a
further reference or two to its terms. It has been stated
by some of the witnesses that it is sometimes considered
necessary that a " tow out " should extend, not only to
the Traverse, but to the Brandy Pots, and even as far
as Bic. With the wind ahead, independently of the
terms of any insurance policy, it would, no doubt, to
hasten the voyage and lessen the risk, be often advis-
able to tow beyond the Traverse, or the Brandy Pots,
or sometimes as far as Bic, or further, even; but the
evidence clearly shows the course a straight one, and
that with a leading wind no towing at all is abso-
lutely necessary. There are no crooked channels to
pass, and therefore in the ordinary state of things no
absolute necessity for towing.

(1) 17 C. B. N. 8. 122.
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Suppose this vessel went altogether under sail from 1879
her place in the stream, got safely and expeditiously Til
to the ocean and was subsequently lost on her voyage, it PRo.
would seem hard that the insurer should have no *.
recourse under his policy; but if the appellants conten- CONNOLL .

tion is right he would have to suffer the loss-for the Henry, J.

policy would be avoided in that case as in the present
circumstances. Suppose, however, she had been towed
so as to clear the Traverse, but the tug there left her
and she, proceeding under sail, was lost before she reach-
ed the Brandy Pots, and to an action on the policy the
insurer pleaded that she should according to general
usage have been towed past the Brandy Pots, would
not the evidence on this trial be wholly insufficient to
sustain such a contention? Or why, if a good defence,
as far as the " Traverse," or the " Brandy Pots," would it
not in the absence of any controlling usage be as
good as far as "Bic," or why limit it even to the latter,
for that is still the river St. Lawrence; and, in the case
of adverse wind or weather, it might be advisable, to
shorten the voyage and lessen the risk, that the towing
should be extended much farther ? These are very
proper considerations for owners and navigators of ships
in balancing the advantages against the necessary
additional risk incurred. The insurer, who takes, to the
amount of a policy, the place of the owner in that res-
pect, has, no doubt, the right to prescribe his own con-
ditions, and in doing so directs the owner as the latter
would his sailing master. The latter is answerable
for disobedience of his owner's orders when explicitly
given, and if the master of this ship had received orders
that the vessel should go out in tow merely without
stating or limiting any point or distance, and that there
existed no generally acknowledged usage of the port to
fix the one or the other, the master might fairly assume
the directions to be followed by a towing to the nearest
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1879 usual point from his loading berth, where the voyage
anl commenced. And, in case of loss or damage, if the

PROVUIOIALv Co.owner sought legal redress, he would be very properly
e. told that if he wished the towing to have extended

CONsOLL. further, he should have given directions to that end in
Henry, J. unmistakable and unambiguous language. For similar

reasons a like ruling should appear in our decision in
this case.

The language of such a condition should be in itself
certain, or be governed and explained by some existing
usage by reference to which it would become certain.
How can we say that if terms such as pleaded had been
distinctly stated, the respondent would have agreed to
them or accepted the policy on them ?

Addison in his work on contracts says (1):

Customary rights and incidents universally attaching to the subject-
matter of the contract in the place and neighborhood where the
contract was made, are impliedly annexed to the written language
and terms of the contract, unless the custom is particularly and
expressly excluded. * And parol evidence thereof
may consequently be brought in aid of the written instrument. *

The principle on which the evidence is admitted is, that
the parties have set down in writing those only of the terms of the
contract which were necessary to be determined in the particular
case, leaving to implication and tacit understanding all those general
and unvarying incidents, which a uniform usage would annex, and
according to which they must be considered to contract, unless they
expressly exclude them.

And cites eight authorities to which it is unnecessary
to refer.

In this doctrine is contained the rule of law by which
we and parties interested are bound.

The appellants were bound under the plea to have
shown those " unvarying incidents which a uniform
usage would annex " to the words of the condition, and
having totally failed to do so, I think the appeal should

(1) 7th Ed. vol. 1, p. 184,
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be disallowed and the judgment of the Court below 1879
affirmed with costs. TH

PROVINaL

TASCHEREAU, J. :S ' .

I am of opinion that this appeal should be allowed. Co"our.
The facts of the case have been fully gone into by the
judgments of the other members of the court, and I will
not enter into useless repetitions. I fully concur in the
opinion that the words "vessel to go out in tow " in this
policy constituted an engagement affecting the risk.
Now, it is not, and cannot be pretended, that the mere
moving out of the vessel from her loading berth to any
other place within the harbour was an act by which the
risk was in any manner affected. I cannot bring my
mind to believe that the insurance company inserted
these words in the policy for the mere purpose of obliging
Connolly to have the ship towed from her wharf into
the stream, and that Connolly can ever have been under
the impression that he, by these words, merely war-
ranted that the ship should be towed out a few hundred
feet from her wharf, or to any place within the harbour.
I am of opinion to allow the appeal with costs.

GWYNNE, J.:-
I confess it appears to me that we have only to regard

the nature and subject of the contract, and the season
of the year when it was entered into, to enable us to
pronounce our judgment that it was not the intention
of the parties to the contract that the condition con-
tained in the policy, -that the ship insured upon her
intended voyage from Quebec to Greenock should "go
out in tow," should be satisfied by her being towed out
from her berth at the quay or dock where she lay into
the middle of the river. We can have no difficulty in
saying that nothing short of her'being towed out of the
harbour of Quebec would be sufficient. If she had beeR

219
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1879 towed out of the harbor, the question would have
Tm arisen whether towing her just out of the limits of the

PROvINOIA' harbor and leaving her there would have satisfied theINS. Co.
*. condition, but, as she was not towed even so far, there

O can be no doubt that the condition was not fulfilled,
Gwynne, J. and that the defendants were entitled to judgment.

The defendants pleaded to the action on the policy
that the words, "the vessel to go out in tow,"
meant, and was a warranty that, according to the
usage of trade in the port of Quebec, the vessel
should be towed by a tug from Quebec to some point
on the river St. Lawrence below the Traverse, and
that the vessel did not go out in tow. The question
involved in this issue was,-whether or not at the par-
ticular season of the year, namely the 25th Nov., the
latest date at which risks are assumed at all, there was
a usage in the Port of Quebec that vessels going to sea
should be towed out of the harbour, and for some dis-
tance down the river on their way? That question
being answered in the affirmative, it is for the court to
construe the contract, in the light of that usage, as one
of the circumstances surrounding the contract. The
plaintiff in the court below, wholly, as it appears to me,
misapprehended the issue. By the manner in which he
interrogated his own, and cross-interrogated the defen-
dants' witnesses,it is apparent that his object was to estab-
lish that the words " the vessel to go out in tow " have
acquired no special meaning in mercantile phraseology
requiring a vessel to be towed to any particular point
down the river; but whether they had or not was not
the question; the sole and simple question was: at the
particular season of the year when this policy was effec-
ted, was there any usage prevailing at Quebec that ves-
sels going to sea should be towed down the river on
their voyage? That there was such a usage was
established, I must say, by what appears to me the most
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undoubted, and almost uncontradicted, evidence, and 1879
that the usage was to tow down as far as might be T
deemed necessary having regard to the state of the wind P'OvINOI"
and weather, sometimes beyond the Traverse, but ordi- .
narily at the date of the departure of the plaintiffs CoNoLr.

vessel at least as far as the Traverse. Gwynne, J.
I have no difficulty whatever upon the evidence in

finding as a fact such to be the usage; and so finding, it
follows, as a point of law that the condition subject to
which the policy was granted was not fulfilled, and
that the judgment of the Superior Court in favor of the
defendants should be affirmed.

Appeal allowed with costs.

Solicitors for appellants-Holt, Irvine 4- Pemberton.

Solicitors for respondent-Andrews, Caron 4- Andrews.

EZEKIEL MCLEOD, ASSIGNEE OF A N 79
JEWETT & CO........................ APPELLANT ; 3

AND
188

THE NEW BRUNSWICK RAIL RESPO*ENTS Feb'y. 3.
WAY COMPANY.......................

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Construction of agreement..Property in lumber-Owonership and
control of lumber until payment of draft given for stumpage
under the agreement.

The respondents, owners of timber lands in New Brunswick, granted
to C. & S. a license to cut lumber on 25 square miles. By the
license it was agreed inter alia: .

PaESEN-Ritchie, C. J., and Strong, Fournier, Henry, Tascherepu
ald.Gwynne, J. J,
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1819 "Said stumpage to be paid in the following manner: Said com.

MauoD pany shall first deduct from the amount of stumpage on the
LE timber or lumber cut by grantees on this license as aforesaid,

Tau NEw an amount equal to the mileage paid by them as aforesaid, and
BRUNswIcK the whole of the remainder, if any, shall, not later than the 15th

RAILWAY
Co. April next, be secured by good endorsed notes, or other sufficient

- security, to be approved of by the said company, and payable on
the 15th July next, and the lumber not to be removed from the
brows or landings till the stumpage is secured as aforesaid.

" And said company reserves and retains full and complete owner-
ship and control of all lumber which shall be cut from the afore-
mentioned premises, wherever and however it may be situated,
until all matters and things appertaining to or connected with
this license shall be settled and adjusted, and all sums due or to
become due for stumpage or otherwise, shall be fully paid, and
any and all damages for non-performance of this agreement, or
stipulations herein expressed, shall be liquidated and paid.

" And if any sum of money shall have become payable by any one
of the stipulations or agreements herein expressed, and shall
not be paid or secured in some of the modes herein expressed
within ten days thereafter, then, in such case, said company
shall have full power and authority to take all or any part of
said lumber wherever or however situated, and to absolutely sell
and dispose of the same either at private or public sale, for cash;
and after deducting reasonable expenses, commissions, and all
sums which may then be due or may become due from any
cause whatever, as herein expressed, thd balance, if any there
may be, they shall pay over on demand to said grantees, after a
reasonable time for ascertaining and liquidating all amounts due,
or which may become due, either as stumpage or damages."

For securing the stumpage payable to respondents under
this license C. & S. gave to the respondents a draft ujon
J. & Co., which was accepted by . & Co., and approved of by
the respondents, but which was not paid at maturity. After
giving the draft C. & S. sold the lumber to J. & Co., who knew
the lumber was out on the plaintiff's land under the said
agreement. J. & Co. failed, and appellant, their assignee, took
possession of the lumber and sold it.

Held-Per Strong, Taschereau and Gwynne, J. J., (affirming the
judgment of the court below,) Ritchie, C. J., and Fournier
and Henry, J.J., dissenting, that upon the case as subm'tted,
and by mere force of the terms of the agreement, the absolute
property in the lumber in question did not pass to C. & S. im-
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mediately upon the receipt by the company of the accepted 1879
draft of (. & S. on J. & Co., and that appellant was liable for the H
actual payment of the stumpage. V.

The court being equally divided, the judgment of the court TRa NEW
below was affirmed. BaUNSwIO

RAILwAY

THIS was an appeal from the Supreme Court of New C
Brunswick on a special case submitted to that Court, as
follows:-

" The New Brunswick Railway, plaintiffs, and Ezekiel
.McLeod, assignee under the Insolvent Acts of 1869 and
1875 of the estate of Edward D. Jewett and George K.
Jewett, insolvents, defendant. The plaintiffs, being
the owners in fee of certain lands in the County of
Madawaska, granted to William H. Cunliffe and S.
Walter Stephens a license to cut lumber thereon, of
which license a copy is hereunto annexed, marked " A."

"The said Cunlife and Stephens under such license
entered upon the lands of the said plaintiffs therein
described, and cut thereon a large quantity of lumber,
viz., 2,819,450 superficial feet of spruce logs, and 169,820
superficial feet of pine logs. That the quantity of such
lumber was scaled by a person appointed by the said
plaintiffs, and a return thereof duly made to them.
That the correctness of such scaler's return was admitted
by the said Cunliffe and Stephens. That the stumpage
payable to the said plaintiffs for such lumber amounted
to the sum of two thousand nine hundred and nine
dollars and nine cents ($2,909 09), and for securing the
payment of the same on the 15th day of July, 1875, in
terifts of the said license, the said Cunlife and Stephens
gave to the said plaintiffs a draft of date the 29th of
April, 1875, in favor of Alfred Whitehead, Esq., the land
agent of said plaintiffs, or order, upon the firm of E. D.
Jetbett 4 Co., of Saiat John, for the said sum of $2,909.09,
of which draft a copy is hereunto annexed, marked

g83
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1879 "That the said B. D. Jewett 4- Co., upon whom the said
MoLwoD draft was drawn, duly accepted the same. That the

V.
TuE NEW said Alfred Whitehead, land agent for the said plaintiffs,

BKUNSWIr accepted and approved of the said security for the
RAiLwAy

Co. said plaintiffs, and endorsed the said draft to the
Bank of British North America, Saint John, for
the purpose of making collection of the amount
of the said draft for the said plaintiffs. That on
the 15th day of July, A. D. 1875, when the said
draft became payable, it was duly presented for
payment, and payment thereof was refused, the said
draft dishonored, and notice of such dishonor duly.
given. That the said E. D. Jewett 4- Co. claim that,
after their acceptance of the said draft of the 29th day
of April, 1875, and prior to the 15th July, 1875, the said
Cunliffe and Stephens made a sale and delivery to them,
and the said E. D. Jewelt 4 Co. paid for the same before
the said draft (a copy of which is hereunto annexed,
marked " B.") matured, the said B. D. Jewett 4 Co., both
at the time they accepted the said draft and got such
delivery, being fully cognizant that the said lumber
had been cut on the lands of the said plaintiffs under
the said license, marked " A." That after the said
sale and delivery of the said lumber to the said E. D.
.Tewett 4. Co., and before the said draft matured, the
said lumber, cut under the said license, was driven
into the Fredericton Boom, so called, and was held by
the Fredericton Boom Company for the said B. D. Jewett
4. Co., until after the said 15th day of July, 1875, under
an order given by the said Cunlife and Stephens, dated
the 18th day of June, 1875, a copy of which order is
hereunto annexed, marked " 0 " That on the 13th day
of October, A. D. 1875, the estate of the said E. D. Jewett
4- Co. was placed in compulsory liquidation under the
Insolvent Acts of 1869 and 1875, and the defendant,
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Ezekiel McLeod, was appointed by the creditors the 1879
assignee to the estate of the said insolvents. That the MLEOD
said lumber, cut under the said license, was taken H.Tuu Nuw
possession of by the said defendant as part of the estate BRUNSWICK

RAILWAYof the said insolvents, and has since been sold and dis- CO.
posed of absolutely by him as such assignee. That the -

proceeds of such sale are still in the hands of the said
defendant, as such assignee, and amount to much more
than will pay the said sum of $2,909.09 and interest.
That the said plaintiffs have never been paid the said
sum of $2,909.09, the amount of their said stumpage.
That the said Edward D. .Jewett and George K. Jewett
constituted the members of the said firm of E. D. .Jewetl
4.Co.

" Upon the aforegoing facts the plaintiffs claim that
the property and right of property in the said lumber
has always remained in them the said plaintiffs, and
that when the defendant, as such assignee, sold the said
lumber, he converted the property of them the said
plaintiffs. The defendant, as such assignee, denies,
that under the aforegoing facts, the property in the said
lumber remained in them the said plaintiffs, and con-
tends that when the said draft of the 29th of April, 1875,
was accepted by the said E. D. Jewet 4- Co., the
plaintiffs right of property in the said lumber was
divested.

" Should the Court be of opinion that the plaintiffs'
right of property in the said lumber would continue
until payment of the said draft, given to secure the said
stumpage, their judgment to be entered for the said
plaintiffs, with costs and damages to be assessed at
$2,909.09, with interest thereon from the 15th July,
1875, should the court be of opinion that the plaintiffs
are entitled to the interest as damages. Should the
Court be of opinion that, upon the acceptance of the
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1879 said draft by the said E. D. .Tewett 4- Co., the plaintiffs
McLEOD were thereby divested of their right of property in the

said lumber, then judgment to be entered for the
BauNswiam defendant with costs."
RAILWAY

Co. The parts of the license referred to in the case which
- bear particularly on the questions raised, are as follows:

After providing for the landing of the lumber in a
suitable place, for scaling part thereof, and for hauling
it, it is then to be taken to market as early as practic-
able, the first stream-driving or rafting season after
being out. In cutting and managing said lumber while
in their possession, grantees will not, directly or indi-
rectly, conceal from the scaler, or dispose of any of the
timber, logs or lumber, of any kind, until all dues,
stumpage and damages are paid or secured, without the
consent of the said company in writing, otherwise they
shall forfeit the whol3 of the lumber cut under this
contract.

" It is hereby agreed that the said grantees shall pay
the said company, at the time of executing this license,
a mileage rate of ten dollars per square mile of the entire
area of the land hereby licensed. It is also further agreed
that the said grantees shall pay the said company as
stumpage one dollar per thousand superficial feet for
all the spruce logs and $2 per thousand superficial feet for
the pine logs, and at the said company's scale of rates
of stumpage for the present season for all such other
lumber as they may cut on the said lands hereby
licensed or permitted, said stumpage to be paid in the
following manner: Said company shall first deduct,
from the amount of stumpage o.n the timber or lumber
cut by grantees on this license as aforesaid, an amount
equal to the mileage paid by him as aforesaid, and the
whole of the remaider, if any, shall, not later than the
16th April next, be secured by good indorsed notes, or
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other sufficient security, to be approved of by the said 1879
company, and payable on the 15th July next, and the Mon
lumber not to be removed from the brows or landings VE W

till the stumpage is secured as aforesaid. And said BauNawioc

company reserves and retains full and complete owner- RAILWAY
compay resrvesCo.

ship and control of all lumber which shall be cut from -

the aforementioned premises, wherever and however it
may be situated, until all matters and things appertain-
ing to or connected with this license shall be settled and
adjusted, and all sums due or to become due, for stump-
age or otherwise, shall be fully paid, and any and all
damages for non-performance of this agreement, or
stipulations herein expressed, shall be liquidated and
paid. And if any sum of money shall have become
payable by any one of the stipulations or agreements
herein expressed, and shall not be paid or secured in
some of the modes herein expressed within ten days
thereafter, then, in such case, said company shall have
full power and authority to take all or any part of the
said lumber, wherever or however situated, and to
absolutely sell and dispose of the same, either at private
or public sale, for cash, and arter deducting reasonable
expenses, commissions, and all sums which may then
be due or may become due, from any cause whatever,
as herein expressed, the balance, if any there may be,
they shall pay over on demand to said grantees, after a
reasonable time for ascertaining and liquidating all
amounts due, or which may become due, either as
stumpage or damages."

The paper marked B, which was annexed to the said
special case, was as follows:

" Middle St. Francis, April 29th, 1875.

" $2,909.09.
"On twelfth day of July next, please pay Alfred White*

head, or order, the sum of twenty-nine hundred and
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1879 nine dollars and nine one-hundredths, and charge the
MOLEOD same to account.

V. Yours truly,
THE NEsW "Cunlife Stephens."BRUNSWICK
RaLWAY "To Messrs. E. D. Jewett 4- Co.,

- " Indorsed,
Saint John, N. B."

"Pay the Manager Bank of British North America,
St. John, or order.

"A. Whitehead."

The paper marked "C," annexed to the special case,
was as follows:

" St. John, N.B., June 18th, 1875.
"W. H. S. Estey,
"Dear Sir,-You will please raft and deliver to Messrs.

E. D. Jewett 4- Co. all logs marked as usual, the
lumber being their property, and oblige,

"Yours truly,
Cunlie 4. Stephens."

On this case the Supreme Court of New Brunswick held
"that the respondent's right of property in the said
lumber continued until payment of the draft given to
secure the stumpage," and directed judgment to be
entered for the respondents, with costs and damages to
be assigned at $2,909.09, with interest thereon from the
16th July, 1875.

Mr. Weldon, Q. C., for appellant:
By the agreement set out in the special case, the

payment for stumpage is to be in cash, or by security
in one of the modes expressed in the agreement.

It is not claimed by the respondents that all matters
and things appertaining to or connected with the
license had not been settled and adjusted by the draft
of $2,909.09 on the 29th day of April, 1875, and it is
admitted that this sum was secured in one of the modes
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expressed by the agreement, and the security was 1879
accepted and approved by the company. Now, the McLEOD
moment this sum was secured to the company, I con- E NE

tend the property in the logs passed to the grantees. BaUNwIcK
RAILWAYThe clauses are all inconsistent when read separately, Co.

but if you read the whole agreement, it is clear the -

intention of the parties was that security approved was
equivalent to payment. If stumpage is once secured
it is immaterial to the company what became of the
property, they got their security, and the jus disponendi
was in the grantees. If otherwise, how inconsistent
the agreement would be.-

The plaintiffs having received in April security
payable the fifteenth day of July passed that security
beyond their control by endorsement to the Bank of
British North America.

The grantees were to have power at any time
after the dues were secured (i. e;, after the fifteenth day
of April), to dispose of the lumber. But to make an
effectual sale the note or acceptance must be first paid.
Say a sale was made the first of June. How could the
purchaser pay the company ? The grantees owed the
company nothing; they, after the endorsement, owed
the Bank of British North America.

The company could not receive the payment and
release the grantees from the claim of the Bank of
British North America. The latter -could not be com-
pelled to receive payment until the fifteenth of July.
Was the purchaser not the owner of the property? If
not the owner, could he sell? could he transfer? could
he ship the lumber?

If the company continued owner after the security
was given, or held the lumber, why was the security
required ?

Or was it intended that if they got the logs to market
early, they must remain idle till the 15th of July?

19
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1879 No doubt there would be great force in the conten-
McLEOD tion of the respondent if the clause retaining the
Ti NiEW ownership stood by itself, but by reading it in connec-

BRUNSWICK tion with the whole agreement there is no doubt the
RAiLwAY

Co. respondent's control over the property ceased after the
- 25th April, if the stumpage was then secured. The

company had to approve of the security, and they
could insist on undoubted security. The delay
till July arises out of the fact of a note being taken, and
cannot affect the jus disponendi.

Mr. Thomson, Q. C., followed:
This agreement must be read as a whole. Cunlife

& Stephens would have no object in moving this lumber
before July if they had no power to dispose. At that
time the acceptance of Jewett & Co. was equivalent to
gold. What was the necessity of approving of the
security, if it was not to be synonymous with payment.
If they could not refuse the note then there would be
force in arguing it was not a payment.

Moreover, the circumstances under which the com-
pany are to have power to take and sell, are expressly
stated, and, upon the principle of expressio unius exclusio
atterius, the express excludes an implied power, the
express power is given only when the sums payable
are not paid or secured, and this applies only to a time
and as to such sums for which the licensee could
require the company to accept security, but the licensee
could not, when the endorsed note fell due, require the
company to accept security for it, and therefore the
express power could not be exercised on default of the
payment of the said note.

Another point also is that the agreement set out in
the special case, so far as it gives the exclusive right to
cut, operates as a license; so far as trees are cut under
the agreement it operates as a grant of and passes the
property in the trees to the grantees, so soon as all
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matters and things appertaining to or connected with 1879
the license are settled and adjusted, and all sums due MOLEOD
for stumpage are fully paid, and any and all damages
for non-performance of the agreement or stipulations BRUNSWIOK
therein expressed, are liquidated and paid. o.w

Mr. Wetmore for respondents:
In construing this agreement we must bear this in

mind, that the trees belonged to the company, the right
of property could only be divested by their own consent,
and whatever agreement they choose to make is a good
agreement. Now, the right of property in any lumber
cut under this license was to remain in the respondents,
who were to retain full and complete ownership and con-
trol of the same wherever and however such lumber
might be situated, until all matters and things apper-
taining to or connected with the license should be
settled and adjusted, and all sums due or to become
due for stumpage or otherwise should be fully paid,
and any and all damages for non-performance of the
agreements in the license or stipulations therein
expressed should be liquidated and paid.

The draft upon E. D. Tewet &* Co. was taken as
security only: the license provided that it might be so
taken: how then can the appellants, under the facts,
claim that it was either given by Cnliffe & Stephens
or accepted by the respondents as payment for the
stumpage? There is nothing to support their conten-
tion in this respect.

The words are due or become due. Surely the money
does not become due for stumpage until the 15th July,
and is not the reservation of the right of property clear
and unequivocal as words can make it ? Until it is
removed from the brows the right of property is held
by virtue of a prior clause in the agreement. What is
the sense of this clause, then, if, when the lumber is
removed from the landings, which is only when the
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1879 security is given, the absolute property vests in the
MLEOn licensees? Does it not clearly intend they shall hold

Ti N their property until the security is paid?
BaunswiC The words " paid or secured " relied on by appellant

RAILWAY

CIO r in the first part of the contract are not to govern the
rest of the contract, but are rather to be governed by
the rest of the contract. The whole scope and intention
of the license is this: If before either paying or
giving security the lumber is disposed of, a forfeiture
is worked. If the party instead of giving security,
chooses to pay and the company to accept, there is an
end to company's right of property. If security is
given the company retains the right of -property until
it is paid, and any disposal that the licensee makes
after that must be subject to such right of property. It
cannot be successfully denied but that on reading the
whole agreement this is the intention of the parties.

The special case, as Judge Duff puts it, recognizes that
the note was given as security and not as payment,
viz.: "That the stumpage shall be paid in the follow-
ing manner, namely, by deducting a sum equal to the
mileage already paid; and the whole of the remainder
shall not, later than the 15th day of April, be secured
by good endorsed notes or other sufficient security,
payable on the 16th July next; and until the stump-
age is so secured as aforesaid, the lumber cannot be
removed from the brows.

The respondents also contend that the appellant, who
must stand in the same, but who cannot stand in any
better, situation than E. D. Jewelf 4- Co., of whose
estate he is assignee, is bound by their knowledge that
the draft accepted by them was for the stumpage of the
lumber cut under the said license, of the terms of which
license they were fully cognizant, and therefore, unless
the taking of such draft as security was a virtual release
of the respondents right of property in the lumber, they
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cannot set up that they were purchasers without know- 1880
ledge that under the license the respondents ownership MUL oD

of the lumber could not be divested until all sums to V.
become due for stumpage should be fully paid, for they BRusmos

well knew that, until the draft for the amount of the CO.
stumpage accepted by them was paid, all sums to be- -

come due for stumpage could not be paid.

Mr. Thomson, Q. C., in reply.

RITCHIE, C. I. :

[After stating the special case, and reading the parts
of the license above given, proceeded as follows :J

These provisions, which in the license are not in
immediate consecutive order, but respectively at the
beginning, in the middle, and at the end of the contract,
must be read and reconciled as if in immediate con-
nection one with the other, and from the whole read
together, and not from either separately, must the inten-
tion of the parties be sought and discovered in respect
to the settlement for and payment of the stumpage.
Thus, immediately preceding the first reference to any
satisfaction of the stumpage, we find that. the lumber
having been " cut and landed in a suitable place for
scaling," and marked as provided, it is to be taken to
market as early as practicable the first stream driving
or rafting season after being cut, and we naturally ask
why that provision should be made for getting it to
market as early as practicable if it was not contemplated
that when it reached the market it might, under the
subsequent provisions of the license, be in a position to
be disposed of when at the markets ? That this was
so, the provisions as to the "managing " or dealing
with the lumber, while in the grantees' possession, would
seem very distinctly to indicate, for -they are not
directly or indirectly to conceal from the scaler, or
dispose of any of the timber, logs, or lumber of any kind,
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1880 until all dues, stumpage and damages are paid or secured,
- MCOD without the consent of the company " in writing." Is

TH. NEW not the irresistible inference from this language that if
Bauiswor all dues, stumpage or damages are paid or secured they
RAt* then might, without consent of the company, dispose

mk- of any of the property? If the right of the grantees to
- deal with the property rested on this clause of the con-

tract, is there room for any, the slightest, doubt that
when the dues, stumpage, or damages were either paid
or secured, the disposing powers of the grantees
accrued; let us then see if the exercise of their apparent
right to dispose is controlled by the subsequent provi-
sions of the license. The next reference to the stumpage
is preceded by a provision for a payment of $10 per
square mile at the time of the execution of the license,
and as to stumpage, $1 per 1,000 superficial feet for
spruce and $2 for pine, said stumpage to be paid in the
following manner; the company to deduct from the
amount of stumpage an amount equal to the mileage
paid:-

And the whole of the remainder, if any, shall be secured by good
endorsed notes or other sufficient security to be approved of by the
said company, and payable on the 15th July next, and the lumber is
not to be removed from the brows or landings till the stumpage is
secured as aforesaid.

Now, if this is read in connection with the clause
before referred to, must not the words, "to be paid in
the following manner," mean that the good approved'
endorsed notes are to be in payment and satisfaction of
the stumpage? Otherwise, why would the words
"secured in the following manner," not have been used
instead of " paid in the following manner;" and-if this
is to be construed as a security only and not as vesting
the property in the grantees, how can suc a construc-
tion be reconciled with the provision, which, as we
have seen so clearly contemplates a disposing power in
the grantees on the stumpage being " paid or secured."
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But it is contended that the subsequent provision for the 1880
reservation and retention of the ownership of the lumber, MoLEoD

" until all matters and things appertaining to or con-
nected with the license shall be settled and adjusted, and BRuswZox

RAILWAYall sums due or to become due for stumpage or other- - Co.
wise shall be fully paid, and any and all damages for non- £iteCJ.

performance of this agreement or stipulations herein -

expressed shall be liquidated and paid, prevents the
property passing." To construe the whole agreement
consistently, and give effect to every stipulation, the lat-
ter part of this provision must, I think, be read as noth-
ing more than an elaboration of the first part and means
substantially "until all matters appertaining to or con-
riected with the license were settled and adjusted;" and
this is, to my mind, very evident from the language
which immediately follows, and which is, that " if any
sum of money shall have become payable by any one of
the stipulations or agreements herein expressed, and
shall not be paid or secured in some of the modes herein
expressed within 10 days thereafter, then, in such case,
said company shall have full power- and authority to
take all or any part of said lumber wheresoever and
howsoever situate, and to absolutely sell and dispose of
the same," &c. Does not this clearly imply that if the
stumpage has been paid or secured then there is no
right to take possession or sell ? and this brings us to
just where we started from, and is consistent with the
provision first referred to, which gives the disposing
power over the lumber to the grantees when all dues,
stumpage and damages are paid or secured, and to the
second provision referred to, which provides how the
stumpage shall be " paid," viz., by'deducting the mile-
age, and the remainder being secured not later than
15th April by good approved indorsed notes, or other
sufficient security, payable on 15th July. Read in this
way, the different clauses appear to me quite reconcil-
able and consistent.
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1880 I cannot think it was ever intended that the
MaLoD plaintiffs should have their stumpage secured to their

EW satisfaction and approval apart from the logs, and atTHE NEW gada
Bauswiox the same time hold the logs also. I think the giving

Co. the approved indorsed notes was to enable the grantees

RitZi.,C~j. to avail themselves of the earliest market by dealing
- with and disposing of the logs so soon as they could be

got to market to enable them to meet the notes when
they should fall due on the 15th July, and respondents
be enabled at any time after the 15th April, and before
the 15th July, to realize on the notes, and so to make
the lumber in the hands of the one, and the proceeds

- of the notes in the hands of the other, immediately
available, and that it could not have been intended to
place the grantors in a position to realize the stumpage
while the lumber should be kept in the hands, and at
the expense and risk of the grantees, locked up, entirely
useless, for the time being, for any purpose.

Mr. Justice Fisher in the court below takes very
much the same view, for he says:

By the device of taking a negotiable note, when the logs were
removed from the immediate control of the plaintiffs, the stumpage
was secured. The license requires that the stumpage should be
secured by the 15th of April, and before the lumber was removed
from the brows, and in computing the stumpage to be secured the
mileage already paid was to be deducted. The licensees, Gunliffe &
Stephens, were enabled to carry the lumber into the market and have
it in course of mantfacture or sale before any actual payment was
made. The plaintiffs, the grantors, by the acceptance of the negoti.
able note would be enabled, if they required, to make it available for
the purpose of their business before the 15th of July, the period fixed
for the final payment of the stumpage.

Though it is true the same learned Judge decided in favor
of the respondents, bolding that "no change of pro-
perty took place" until the stumpage was actually paid.
How this could be and the grantees at the same time,
on giving the notes, be enabled to carry their lumber
into the market and have it in course of manufacture
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or sale before any actual payment was made, I am at 1880
a loss to conjecture; if no change of property took place, MOLEOD
what possible right could the grantees have to manu- , .
facture or sell the property; therefore while I appreciate BRUSWICs

the reasoning of the learned judge, it leads me to a con- R O.
clusion the exact opposite of that at which he arrived -
(1).

There can be no doubt that in many cases the effect
of giving a bill of exchange on account of a debt is only
that of a conditional payment, and that the word pay-
ment as applicable to many transactions, even when
used in a plea, does not mean payment in satisfaction,
for, as said by Mr. Justice Maule (2):

Payment is not a technical word, it has been imported into law
proceedings from the exchange and not from law treatises. When
you speak of paying in cash, that means in satisfaction, but when by
bill that does not import satisfaction, unless the bill is ultimately
taken up.

And as said by Lord Campbell in Turner v. Dodwoell
(8) :-

In mercantile transactions nothing is more usual than to stipulate
for a payment by bills where there is no intention of their being taken
in absolute satisfaction.

On the other hand it is equally well established that
a bill of exchange may be given and accepted as an
absolute payment in satisfaction, so as to be a discharge
if the bill were dishonored. Thus on the counsel
in Turner v. Dodwell, saying " anything taken in
reduction of the debt is payment," and citing-Hooper
v. Stevens (4), and Hart v. Nash (5), Erie, J., replies:

There can be no doubt of that, if the bill was taken in payment

(1) See Turner v. Dodwell, 3 E. (2) See Maillard v. The Duke of
4 B. 140; Belshaw v. Bush, 11 Argyle, 6 M. & G. 40.
C. B. Q. S. 205; Griffithe v. (3) (fbi supra.
Owen, 13 M. & W. 64; James (4) 4 A. & E. 71.
v. Williams, 13 M. & W. 828, (5) 2 C. M. & R. 337.
833.
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1880 in the sense that it was accepted by the creditor as equivalent to so

M ODo much money.

NEW Mr. Chitty in his work on contracts (1), thus enunciates
Bauswim the principle:-

RAILWAY
Co. Where a debtor delivers a negotiable bill or note to his creditor,

Ritchie, CJ and the latter at the time of receiving the same agrees to take it in
payment of the debt, and to take upon himself the risk of the bill or
note being paid, or if Jrom the conduct of the creditor, or the special
circumstances of the case, such an agreement is to be implied, the
effect of it will be to destroy the right of action for the debt, and to
leave the creditor without remedy except upon the instrument (2).

We must put the best construction upon this contract
that we can to ascertain what the intention of the
parties was, and I have, after a very careful considera-
tion of this case, arrived at the conclusion that the
words of the instrument import that on the giving of
the approved bill the plaintiff was to look to it as con-
stituting his remedy; that the approved bill was not
taken simply on account of the stumpage, but so far as
the stumpage was due under the contract in satisfaction
and discharge thereof ; that it was substituted in lieu
of the security of the logs themselves, and all future
liability rested on the bill, to which alone the grantors
could look for actual payment; that the interest of the
grantors in the logs thereupon ceased and the property
vested in the licensees, and on their insolvency passed
to the appellant, the assignee of their estate, for the
benefit of their creditors generally; and I cannot avoid
being strongly impressed with the conviction that the
plaintiffs themselves, in the first instance, took this
view of the contract. Otherwise, I cannot think they
would, if they really believed they were the true
owners of the property, have allowed their claim to

(1) P. 848. & P. 518 ; Exp. Blackburn, 10
(2) Sayer v. Wagstaff, 5 Beav. Ves. 206; Camidge v. Allenby,

415; Sard v. Rhodes, 1 M. & 6 B. &. C. 381 2, 4. Tempeat v.
W. 153; Brown v. Kewley, 2 B. Ord, 1 Madd. 89,
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have lain dormant from the 15th July till the 18th 1880
October, and, on the failure of Jewelt - Co., permitted MLEOD

defendant, their assignee, to take possession of this THE "W

limber as the property of the estate of these insolvents, BatwsswZ
Ran~xwAY

and to sell and dispose of the same absolutely as such Co.
assignee, as the case alleges, without apparently anym .CJ.
claim or remonstrance, and without any attempt to assert -

or enforce their rights till the bringing of this action.
I think the appeal should be allowed and judgment

entered for the appellant, the defendant in the court
below, with costs, and with the costs of this appeal.

STnoNG, J.

Was of opinion that the judgment of the court below
should be affirmed, and read a written judgment stating
his reasons. for that conclusion.

FoumNER, .:-.

La question soulev6e par les faits expos6s dans le
cas spicial soumis par les parties en cette cause, est,
de savoir si le bois coup6 par Cnlife et Stevens,
conform6ment aux conditions de la licence ou con-
cession que 1'intim6e leur a consentie, , en date du
15 octobre 1874, doit demeurer la propri6th de cette
dernibre jusqu'au paiement de la, traite tir~e par Cunlife
et Stevens sur B. D. Jewett et Cie en faveur de l'intim6e
et accept6e par elle pour assurer le paiement de ses
droits de coupe de bois, on bien si le droit de propri~t6
dans le bois coup6 et manufactur6 a cesse du moment
de l'acceptation de cette traite.

La solution de cette question repose entibrement sur
l'interpr6tation A donner aux stipulations contenues
dans la licence afiu de consid6rer la r6serve du droit de
propri6t6 de l'intim6e avec le pouvoir de Cunliffe et
Stevens de disposer du bois fait dans les limites com-
prises dans leur " license " on concession.
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1880 Les principales stipulations concernant la question
MoLEov dont ii s'agit, sont:

V.
THE NEW Io. Said .9hampage to be poid in the following manner: Said Com*
BauNswicC pany shall first deduct from the amount of stumpage on the timber

RAuILWA

CO. or lumber out by Grantees on this license as aforesaid, an amount
equal to the mileage paid by him as aforesaid, and the whole of the

Fournier, J remainder, if any, shall, not later than the 15th April next, be
secured by good indorsed Notes, or other sufflcient security, to be
approved of by the said Company, and payable on the 15th July
next, and the lumber not to be removed from the brows or landings
till the stumpage is secured as aforesaid.

2o. And the said Company reserves and retains full and complete
ownership and control of all lumber which shall be out from the
aforementioned premises, wherever and however it may be situated,
until all matters and things appertaining to or connected with this
License shall be settled and adjusted, and all sums due or to become
due for stumpage or otherwise, shall be fully paid, and any and .all
damages for non-performance of this Agreement, or stipulations
herein expressed, shall be liquidated and paid.

3o. And if any sum of money shall have become payable by any
one of the stipulations or agreements herein expressed, and shall not
be paid or secured in some of the modes herein expressed within ten
days thereafter, then, in such case, said Company shall have full
power and authority to take all or any part of said lumber wherever
or however situated, and to absolutely sell and dispose of the same

either at private or public sale, for cash.

D'apr~s ces conditions il est 6vident que les licensees
"concessionnaires " n'ont jusqu'au r~glement de compte
avec la compagnie du chemin de fer et le gou-
vernement fait en la manibre convenue, que le droit de
faire le bois dans '6tendue des limites conc6d6es, en se
conformant A cet 6gard aux conditions de la licence.
Jusque-1A ils n'ont pas m~me le droit d'enlever des
jet6es et de mettre A l'eau le bois manufactur6 par eux.
La cons6quence logique de cette condition n'est-elle pas
que, da moment que les droits de coupe ont 6t pay6s
et les dommages pouvant r6sulter de l'inex6cution de
quelqu'une des conditions, liquid6s et paybs par 'un
des modes convenus, la propri6t6 cesse d'appartenir A 1%
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compagnie et que les licensees (concessionnaires) en peu. 1880
vent alors disposer. OD

D'aprbs les faits du special case la traite tir6e sur E.
D. .Tewett et Cie parait avoir compris tout ce qui pour- Bauswiax

RAILWAY
rait tre dft A la compagnie pour les op6rations de Cun- 0
life et Stevens pendant l'hiver Fou-ierJ.

Ainsi dans ce rbglement se trouverait compris le compte -

des droits de coupe de bois, deduction faite de la rente par
chaque mille en superficie de l'6tendae des limites,
compte dont le paiement d'aprbs la ire condition doit
6tre pas plus tard que le 15 avril, assur6 par de bons
billets avec endossement, ou par d'autres garanties suf-
fisantes, le tout sujet i 1'approbation de la compagnie.

Dans le montant de cette traite doit 6galement se
trouver compris le raglement de tous les dommages
que la compagnie pourrait avoir A r~clamer pour l'inex-
6cution de quelques-unes des conditions de la licence.
O'est.un r~glement complet et final, du moins la com-
pagnie n'616ve aucune pr6tention au contraire. Si l'ac-
ceptation de cette traite peut 6tre consid6r6e comme
'n des modes de paiement 6tablis par la convention

des parties, il s'en suivrait qu., Gualife et Stevens pou-
vaient disposer de ce bois comme ils ont fait, en le
vendant A Jewett et Cie.

Si 1'intention de la compagnie e it 6t6 de ne se d6par-
tir de sa propri6t6 que sur paiement comptant de ses
droits de coupe de bois, elle n'aurait certainement pas
donn6 A ses concessionnaires (licensees) l'alternative de
payer ou d'offrir un billet n6gociable sujet A son appro-
bation comme 6tant pour elle 1'6quivalent d'un paie-
ment en espaces. Cette facilit6 de r6gler par billets
6tait sans doute pour 1'avantage commun des parties,

et a dA tre pris en consid6ration dans la d6termination

du prix de la concession. La compagnie, certaine do
n'accepter que des billets qui 6quivaudraient A un

paiement en espbces, devait n6cessairement comprendro
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1880 que 1'accomplissement de cette condition mettrait COn-
MCLEOD life et Stevens non-seulement en position de transporter

rE le bois au march6, mais qu'ils acqu6raient aussi par ce
BRUNSWICK moyen la propri6t6 du bois et le pouvoir d'en disposer.

RAILWAY
Co. Elle ne pouvait alors avoir l'id6e qu'elle conserverait

Fournier, J. sur ce bois, achet6 pour le commerce et qui devait en
- cons6quence passer par un grand nombre de mains, un

droit de propri6t6 qui lui perinettrait d'aller le revendi-
quer j usque sur le march6 d'Angleterre. L'intention 6vi-
dente des parties 6tait de faire dbpendre le transport de
la proprift6 de l'une des deux conditions arrtes entre
elles, le paiement ou la remise d'effets n6gociables accep-
t6s par la compagnie.

La 36me condition confirme cette interpr6tation en
stipulant dans quel cas la Cie exercera le droit de pro-
pri~t6 qu'elle s'est r6serv6 par la seconde. I y est for-
mellement d6clar6 que dans le cas o les reclamations
de la Cie n'auront pas 6t r6gl6es suivant 'un des modes
convenus " shall not be paid or secured in some of the
modes herein expressed " alors elle aura le pouroir de
s'emparer du bois, et elle pourra le vendre et en dispo-
ser par vente publique on priv6e. Mais pour qu'elle
puisse exercer ce droit, il faut n6cessairement qu'il y ait
en n6gligence de r6gler de la manisre convenue dans les
dix jours qui suivent 1'6poque de l'exigibilit6 d'une r6cla-
mation. Cette clause exclut toute id6e de 1'exercice
d'un semblable pouvoir dans le cas de rAglement par
billets approuv6e. Elle est faite dans la vue de
pourvoir au cas o-l la Cie n'a pas requ les garanties
qu'elle a stipulbes. Ce serail certainement enfreindre
la lettre et 1'esprit de cette convention que de recon-
naitre & la Cie le droit d'en faire l'application lorsque
les garanties convenues lai ont 6t6 donn6es A sa satis.
faction comme dans le cas actuel.

D'aprbs le genre d'affaire dont il s'agit et la nature
des conventions au sujet du paiement, la Cie me parait
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-tre convenue d'adopter comme un des modes de paie. 1880
ment la remise de bons billets endoss6s dont 1'accepta- MoLEoD

tion on le rejet 6tait laiss6 A son entibre discr6tion. E W

Lorsqu'elle a accept6 la traite en question, la solvabilit6 BauNswICK
de Jewett et Cie 6tait notoire et consid6r6e comme 4gale a,.
A celle des banques. Personne n'avait de doute A cet F J.
6gard. On doit consid6rer que dans les icirconstances
de cette cause, il y a eu, d'aprds le mode convenu, un
paiement suffisant pour transf6rer le droit de propri6t6.

O'est en consid6rant ces diverses stipulations s6par6-
went et dans leur ensemble, conform6ment A la ragle
qui vent que " toutes les clauses des conventions s'in-
"terprtent les unes par les autres, en donnant A chacune
"le sens qui r6sulte de l'acte entier," que j'en suis venu
i la conclusion que le droit de propri6t6 de l'Intim6e a
6t transf6r6 a Cunliffe et Stevens par l'acceptation de la
traite de Tewett et Cie.

HENRY, J. :-
The issue in this case turns upon the construction of

the license to cut the timber given by the respondents
to Cuntife 4 Stephens, taken in connection with the
subsequent acts and dealings of the parties.

The respondents, owners of wilderness or timber
lands in New Brunswick, agreed to sell to Cunliffe
4 Stephens all the pine and spruce logs they might
cut on certain lots of the respondents' lands up to
the first of April next following the date of an agree-
ment entered into.between them, dated the 15th of
October,1874. The document calls itself a " memorandum
of agreement and conditional license." By its terms
the grantees were to pay at the rate of one dollar for
every thousand superficial feet of spruce logs, and two
dollars for every thousand feet of pine logs. By it the
grantees (for such they are called in the agreement)
were required to pay the respondents at the date of the
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1880 agreement at the rate of $10 for each square mile,
MOLEOD amounting to $250 on account; but which sum was to

, W be forfeited if the grantees failed to cut any of the logs.TuE N'Ew
Bauvswor The agreement contained a clause by which the
RAILWAY

co. grantees were prohibited from moving the logs from
H--J the property upon which they were to be out, or in any

- way disposing of them, without first paying or securing
the payment of the stumpage as agreed upon. The
legal result would be that the grantees became the
owners of the logs subject to the lien of the respondents.
The grantees were not to cut the logs for the respondents
as their contractors or employees but for themselves. On
the execution of the agreement and the payment of the
$250, the grantees acquired a vested interest in the
sole right of cutting and appropriating to their own
use all the logs on the 25 square miles during the pre-
scribed time. As each log was cut and deposited at
the place for scaling it became, if not previously, the
property of the grantees subject to the lien before men-
tioned, and the other conditions and provisions of the
contract. It is not contended that any of the other
conditions were broken or unfulfilled by the grantees.
It appears to me that a different view has been taken
of the rights as to the logs in question, and it has
been considered that the respondents did not convey
anything more than a naked right to cut the
logs, and that the whole property always re-
mained in the respondents. I cannot so coiisider it.
The logs were to all intents and purposes purchased,
and the property in them passed to the grantees sub-
ject to the respondents' lien. If the grantees, then, paid
the balance due that lien was discharged, and the logs,
relieved from it, would become the unencumbered pro-
perty of the grantees.

The agreement contains three or four provisions
necessary to be considered.
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The first is: 1880
The grantees will not directly or indirectly conceal from the scaler, McLmoD

or dispose of, any of the timber, logs, or lumber of any kind until all T N.
dues, stumpage, and damages are paid or secured, without the con- BAUNawlox
sent of the said company in writing. Otherwise they shall forfeit the RAILY

whole lumber out under this contract. Co.

The second is: . enry, J.

It is hereby agreed that the said grantees shall pay to the said
company at the time of executing this license, a mileage rate of ten
dollars per square mile of the entire area of the land hereby licensed.
It is also further agreed that the said grantees shall pay the said
company as stumpage, one dollar per thousand superficial feet for
all the spruce logs, and two dollars per thousand superficial feet for
the pine logs, and at the company's scale of rates of stumpage for
the present season for all such other lumber as they may cut on the
said lands, hereby licensed or permitted, said stumpage to be paid in
the following manner: Said company shall first deduct from the
amount of stumpage on the timber or lumber out by grantees on
this license as aforesaid, an amount equal to the mileage paid by
him as aforesaid, and the whole of the remainder, if any, shall, not
later than the 15th April next, be secured by good endorsed notes or
other sufficient security to be approved of by the said company and
payable on the 15th of July next, and the lumber not to be removed
from the brows or landings till the stumpage is secured as aforesaid.

Had these been the only provisions for a lien, the
grantees' logs would have been relieved from it, on one
or other of the two things being done by the grantees-
the one, making payment-the other, by securing the
payment. On the 29th of April a draft was given by
the grantees to the respondents through their agent,
upon Jewett - Co. for the amount due, and accepted by
the latter. Was this a payment or merely security ?
As to the clauses of the agreement under consideration,
I consider it unimportant to decide that question, as, in
either case, the lien was removed permanently. The
grantees by the first clause were not (amongst other
things) " to dispose of " the logs until the amount was
paid or secured. If the respondents did not receive the
draft in payment, they at least took it as security and

20
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1880 abandoned their lien by giving up possession of the
MnLEOD property. The result necessarily was that the grantees

VE became the owners of the logs unencumbered, and
TaE NEW

BRUNswXcK might, in the terms of the clause, dispose of them. To
RAILWAY

Co. be in a position to " dispose " of them they must have
- had the whole unencumbered property in them. The

mr J. logs were taken possession of by the grantees on the
acceptance of the draft, with the assent of the respond-
ents, and a large sum, no doubt, expended in taking them
to the boom, where they were subsequently sold and
delivered to Jewett 4- Co., and held by Estey for them.
The rights of third parties here come up, and one of the
learned judges in New Brunswick would have felt dis-
posed, I think, from what he says, to have validated the
transfer to Jewett 4- Co. as such third parties, but for
the fact, that they must be presumed to have known
the agreement under which the logs were obtained and
the nature of the subsequent dealings as to the draft,
&c. With every deference to the opinion of the
learned judge I cannot see where the evidence is
that would produce the conclusion that Jewett 4-
Co. knew anything more than that the draft was
given and accepted, and the logs delivered up to
the grantees. They may or may not have known the
peculiar terms of the agreement. I can see nothing
according to the evidence to have prevented them
from purchasing, any more than any other third
party who would purchase in ignorance of the
source from which the logs were obtained, and of
the whole transaction. I take, however, the ground
that a lien cannot exist contemporaneously with. a
security payable at a future day, whether such lien
be implied or one created by express agreement, unless
such continuing lien be' expressly agreed for. If,
when the draft was accepted, and before the logs were
delivered or permitted to be taken from the " brows," a
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further agreement was entered into, that in considera. 1880
tion of the respondents giving up the logs the lien MCLEOD
should continue until payment of the draft, or if that I
result is plainly provided for in the agreement, and BaUNSwIcK

that the draft is not to be considered a payment, I will Co.

not say that such lien would not continue to attach to - -
the logs in the meantime. I will hereafter consider H J
both of these propositions.

It is elementary in the doctrine of liens, that the con-
tinuance of possession is indispensable to the exercise
of the right of lien.

An abandonment of the custody of matters over which the right
extends, necessarily frustrates any power to retain them and operates
as an absolute waiver of the lien. The holder is in such case deemed
to yield up the security he has upon the goods and trust to the
responsibility of the owner (1).

At page 48, the same author says:
It has been well established by numerous authorities, that if

security be taken for a debt for which the party has a lien upon the
property of the debtor, such security being payable at a distant day,
the lien is gone (2).

He proceeds:
This principle as to waiver of lien is not regulated by the usage of

trade, nor consists in a mere rule of law that the special contract
determines the implied one, but in the inconveniences which would
result (the necessities of mankind requiring that the goods should be
delivered for consumption) from the extension of the lien for the
whole period which the security has to run, for it must be presumed,
either that the lien is to continue with, and accompany, the security
until payment, or that it is relinquished by the substitution of the
security (3).

Reference to that case will show that the security
was a note of hand of the party on whose goods the
lien rested for a part of his debt and a judgment against
him for the balance. The subject matter of the lien still

(1) Cross on the law of Liens, p. (2) Hewison v. Guthrie, 2 Bing.
38. N. C. 755.

(3) Per Lord Eldon in Gotoell v. Simpson, 16 Ves. Jun. 279.
201
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1880 remained with the party who held it, but it was held
McLEOD that by taking the note and judgment the lien was

THE EW removed. His lordship said:-
BRuNswiox The proposition that the lien can exist after such a special contract

RAILWAY
Co. (referring to the note,) necessarily involves.a contradiction to that

- contract. My opinion, therefore, is that where these special agree-
Henry, J* ments are taken, the lien does not remain. And whether the securi-

ties are due or not, makes no difference.

This case is much stronger. There the subject matter
of the lien was not given up, and still it was held the
taking of the securities destroyed the lien. Here the
subject matter was given up to the grantees, and they,
as I think they had a right to do, disposed of it as their
own property. In this case there was a special reason
why the grantees should get, not only the possession,
but the exclusive right to the logs, so that they might
make sale of them, and I have no doubt that was what
the respondents fully intended and expected when they,
on the acceptance of the draft, gave up the possession
of the logs to the grantees. It was stated without <on-
tradiction at the argument that, at the time they did so,
Jewett 4- Co. were generally considered a wealthy firm
and their paper considered equal to that of a bank.
Theirs was not considered a doubtful security, and the
feeling of confidence in them may possibly account for
the unconditional surrender of the logs to the grantees.
Whether that was, or was not, the reason, all that is
necessary for us to consider is that there was no agree-
ment for a continuing lien. The lien created by those
clauses, (and so far they are only what I am dealing with,)
was to be operative up to a certain point. That is the
respondents were to retain possession of and control
over the logs until the balance of the stumpage, &c.,
was secured to their approval. That being done, by
the acceptance of the draft, their right of stoppage
ceased and the grantees became entitled to the posses-
sion. If, after they received the acceptance of the draft
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they had refused to permit the grantees to take the logs, 1880
it would have raised the question of the right of the MOOD
grantees to compel them to do so, or to submit to the
legal consequences of their refusal, and, in that case, mauxswiar

according to the ruling of Lord Eldon, in the case before CO.
mentioned, and since confirmed by numerous decisions, He-try, J.

they would have had the law against them. But they
themselves have by their own act of surrendering the logs
settled the point, and virtually and effectually construed
their own agreement and abandoned any lien they
held.

It is, however, contended that by tle provisions con-
tained in subsequent clauses of the agreement, the de-
livery of the logs by the respondents Was only to enable
the grantees to remove them to a point where a market
dould be obtained for them, and not with the intention
of cancelling their lien, but the only evidence adduced
to establish that position is from those clauses them-
selves. It is'necessary to consider them carefully and
ascertain whether that is the result-taking those
clauses in connection with those I have before referred
to and the acts and dealings of the parties themselves.

Following tVo other clauses wherein the grantees
undertook " to go upon the said premises in due and
proper season and cut and remove lumber and pay
the stumpage as aforesaid;" to faithfully perform the
conditions and stipulations expressed in the license; to
pay the company damages for violation or neglect of
the same ; to- exercise diligence and precaution to pre-
vent damages by fire, and to pay for any resulting from
carelessness,-we find the clauses as follows:

And the company reserves and retains full and complete owner-
ship and control of all lumber which shall be out from the aforemen-
tioned premises wherever and however it may be situated, until all
matters and things appertaining to or connected with this license
shall be settled and adjusted, and all sums due or to become due fox
stuiigd or otherwise shall be fully paid, and any arid all damages

3.09'
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1880 for non-performance of this agreement or stipulations herein
-~ Oexpressed shall be liquidated and paid. And if any sum of moneyMULzoD
V. shall have become payable by anyone of the stipulations or agree-

THU New ments herein expressed, and shall not be paid or secured in some
BascK of the modes herein expressed within ten days thereafter, then, inRILWAY

Co such case, said company shall have full power and authority to
- take all or any of the said lumber, wherever or however situated, and

Henry, J. to absolutely sell and dispose of the same, &c.

Here, then, are general provisions of the contract,
and operating from the time of its execution. That
they were intended to operate in connection with
the previous clauses for the protection of the company's
interest only up to a certain point, I have no doubt. If,
indeed, the clause should be construed as giving the
company a right to retain any " ownership " or " con-
trol " after all things had been " settled and adjusted,"
and the amount or balance due paid or secured, as men-
tioned in previous clause which provides for the
lien, then the two clauses are antagonistic, and, if so,
that which is the most favorable to the grantees is the
one by which we must be governed. The provisions
are those of the respondents, and if, by one of two
antagonistic ones, the grantees are justified in doing an
act, or entitled to retain the property, the other party
cannot be permitted to set up the other. On the prin-
ciple, too, that they are the words of the respondents,
and taking the whole agreement together, if an ambigu-
ity arises they, and not the grantees, are to take the
consequences. By the two clauses first cited the
grantees were to have possession of the property
relieved from any lien on giving the required security,
which was given and accepted and the logs given up.
The agreement contains no provision that, under such.
circumstances, the lien should continue or remain upon
the logs. It is true that in the former of the two last
cited clauses we find it provided that the respondents
reserved and retained the ownership and control until
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(amongst other things) all sums due for stumpage, &c., 1880
should be fully paid. Independently of this antago- M OD

nistic and, therefore, ambiguous provision, I have no Tp
difficulty in concluding that it could only consistently BRUNSWIOC

RAiLwAY
apply to circumstances and transactions up to the time Co.
of a settlement and adjustment of all matters and things e - J
connected with the license. The last clause cited shows -

clearly that such was the intention of the parties, for it
provides that if any money shall have become payable
" by any of the stipulations or agreements herein.
expressed " (which covers the whole ground), "and shall
not be paid or secured in some of the modes herein
expressed, the company shall have full power and
authority to take all or any of the said lumber, &c."
The plain and simple meaning of this latter clause is,
that if the grantees either paid or secured the respon-
dents, their pow erand authority to take or interfere in any
way with the logs or timber was at an end. Here, then,
we have another provision in opposition to that under
which the respondents claim. In the license we have
three several provisions against that one. The respon-
dents claim, however they so intended. If so, why was
not something said or done in regard to it when they gave
up possession of the property. If they really so intend-
ed, their failure to communicate it to the grantees when
acting in a manner to lead them to assume the opposite,
was, under all the circumstances, I take it, a fraud, not
only on the grantees, but a still greater one upon a
third party who might purchase and pay for the logs.
The property was given up in April, and the respond-
ents did nothing to assert any claim to it until October.
During the intervening seven months the logs might
have been sold, changed owners several times and been
converted into lumber or other manufactured articles.
It might in the ordinary course of business in the hands
of innocent purchasers have been shipped and sold in o

811
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1880 foreign or domestic market, and we are asked to put a
MOLSon construction on that one antagonistic clause which

THE NW would result in giving a right to the respondents to
BuNawlor follow the property, it might be to England, or the
R&ILWAY

Co. United States, and take it from the innocent purchasers

Hezy 1 there. It is possible an agreement to produce such a
- result might have been secretly entered into between,

and bind the immediate parties, but to have any effect,
it should be in language the most plain and unmistak-
able and essentially different from that under consider-
ation. Besides, had such an agreement been entered into
privately, the fact that it is of that private and unusual
character throws upon the party for whose security
the provision was made the responsibility of acting
consistently with the fact of his holding such a right.
He must not act in a way to induce outsiders to believe
he has no such secret claim. The respondents, by giv-
ing up the property unreservedly and enabling the
grantees to act with the logs as if under no lien, put
them in a position to hold themselves out as the unen-
cumbered owners. I have no doubt that Jewet 4- Co.,
when purchasing, and the grantees, when selling to
them, considered the latter had full authority to sell
and convey. It would be, I think, a serious question in
such a case to say, whether or not the respondents
would in the case of a third party not be estopped from
setting up such a secret claim, when their overt acts
and dealings were so inconsistent with it. What are
the facts in the knowledge of Jeioett 4- Co. ? Why, that
the grantees had settled with and secured the respon-
dents, and thereupor that the latter gave up the pos-
session to the former, who brought the logs at much
expense to the boom where they were when purchased.
They had, then, every right to assume, as they did, that
the grantees had the property and- the right to dispose of
it, How could they be presumied to know of this-ambi-
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guous clause, and be expected to construe it as it has been 1880
since then, I think, erroneously done ? Suppose another MbLEOD-
person had bought, knowing what Jewett 4* Co knew, EW

or are presumed to have known, would it be right to Biwsnwioz
per~it the respondents to say: "True, we held on to Cow.
the property till we got satisfactory security, upon e
which we surrendered it unconditionally at the time; -

true, we allowed the grantees to take posses-
sion and put them in a position to hold themselves
out as the owners of the property, but still we had a
clause in the private agreement with them which
perhaps no one could have expected, but there it is ;
and although you have been induced in a great measure
by our mode of dealing to feel yourself perfectly safe
we will nevertheless take the property from you and
hold it ?" I think there would be neither law or equity
in permitting them to do so.

Although not necessary I may refer to the question
of the draft as payment. I am free to admit that if a debt
existed, the mere taking of a bill or note, even of a
third party, would not necessarily amount to a payment,
if nothing more was done, and that the result of taking
such would but postpone the payment. If, however,
it was taken as-payment, it is otherwise. Here some-
thing more was done. The possession and control of
the- property was given up, and the legal conclusion, I
think, is that in the absence of any special agreement
to the contrary, the acceptance was received as pay-
ment. A mere security could have been given in a
variety of ways~by bond or otherwise, amounting to a
guarantee. The words paid or secured are those used
in the first clause. Those in the second are "1 secured
by good endorsed notes or other sufficient security to
be approved of by the said company." The latter
clause, it is true, refers only to security, but the first and
one of thed.tWo- Idtter clauses uses the Word- "paid:;"

818
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1880 The rule of law applicable to such cases was laid down
McLEOD by Lord Langdale in Sayer v. Wagstaf (1), and cited

EW Wich approval in re The London, Birmingham and South
BauNsvWiC Sinford Bank (2). His lordship said:-
RAILWAY

Co. The debt may be considered as actually paid if the creditor at the
H time of receiving the note has agreed to take it in payment of the
eny J debt, and to take upon himself the risk of the note being paid, or if

from the conduct of the creditor, or the special circumstances of the
case, such an agreement is legally to be implied.

The point would, therefore, be one to be submitted to
a jury under the evidence of the conduct of the respon-
dents at the time, and the special circumstances of the
case. As we are now dealing with a case prepared by
the parties themselves, and in which we are not aided
by the finding of a jury, we must necessarily place our-
selves in the same position a jury would have occupied.
Assuming that duty, I have no difficulty, from the whole
evidence, in arriving at the conclusion that in taking
the acceptance and handing over the property, the res-
pondents received that acceptance as payment and
relinquished all the lien they held upon the property
in question.

For the reasons given (which on account of a differ-
ence of views entertained by my learned brethren, I
have elaborated more than I would have otherwise
considered necessary,) I think the appeal should be
allowed and judgment given for the appellant with
costs.

TASCHEREAU, J.:-

I am of opinion to dismiss this appeal.
It seems to me clear that by the license under which

Cunlife 4* Co. cut this lumber, they never thought for
a moment, and it never came to the mind of any of the
parties thereto, that they could pay the company the

(1) 5 Beav. 415. (2) 34 L J. 420.
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amount of the stumpage on the 15th of April. Indeed, 1880
it appears to me plain by the said license that not one MoLsoD

of the contracting parties ever thought it possible that ,HE.
Cunlsfe 4- Co. could pay the stumpage before the lum- BauNswcIC

ber was taken down to market. But as it was expressly R *

stipulated and agreed, and made obligatory upon Tas reau,
Cunlife 4- Co., that the lumber should be taken down J.
to market as early as practicable, the first stream driv-
ing or rafting season after being cut, that being about
the fifteenth -of April then next, it was agreed
and stipulated that, not later than the said fifteenth
of April, CAnlife 4- Co. were to give sufficient
security, by good indorsed notes or otherwise, that the
amount due for stumpage would be paid on the 15th
of July, the said lumber not to be removed from the
brows or landing till the stumpage was so secured.
And if the said security was not so given by Cunlife
4- Co., then the said company could, ten days after the
15th of April, take possession of the said lumber and
absolutely dispose of the same; and if the stumpage
was not duly paid on the 15th July, or within ten days_
after, then also the said company could take the said
lumber, wherever it was, and dispose of the same. It
was also agreed and stipulated as follows:

And the said company reserves and retains full and complete
ownership and control of all lumber which shall be cut from the
aforementioned premises, wherever and however it may be situated,
until all matters or things appertaining to or connected with this
license shall be settled and adjusted, and all sums due or to become
due, for stumpage or otherwise, shall be fully paid, and any and all
damages for non-performance of this agreement, or stipulations
herein expressed, shall be liquidated and paid.

I am at a loss to know what language oould more
clearly say that the company retained the ownership
of this lumber till the stumpage was actually paid.
The security given on the 15th of April was so given
for one purpose only, that of allowing the taking down
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1880 of the lumber to market, the ownership remaining in
MOLEOD the company till actual payment of the stumpage, and

V, delay being given for such payment till the 15th of
BaUswicg July. If, on the 15th of July, stumpage was not paid,
RAILWAYr

Co. or within ten days, the company was authorized to
Tas eeautake the lumber and sell it. Surely, all this means that

J. the ownership could never pass to Ounliffe 4- Co. till
actual payment of the stumpage.

I think that the judgment entered for the plaintiffs
in the court below is right, and that the defendant
must fail in his appeal.

GWYNNE, J. :

The sole question, as it appears to me, which is pre-
sented to us upon this special case, is one of the con-
struction of the instrument marked A, annexed to the
special case, and is, whether, by force of the terms of that
instrument, the absolute properly in the logs in question
did or not pass to Cunhife 4-Stephens immediately upon the
acceptance by Jewett 4- Co. of the draft of Cuntiffe 4-
Stephens of the 29th April, 1875 ?

We are not placed in the position of a jury, nor are
we authorized to draw inferences of fact as they might.
No question of fact is raised before us, whether the
plaintiffs as against Jewett 4 Co., and their assignee,
by reason of their conduct in suffering the logs to
remain in the possession of Cunliffe & Stephens, or rather
of their assignees, Jewett 4- Co., after the draft became
due; or by the manner in which they dealt with the
acceptance; or by any admission or conduct of theirs
whatever subsequently to the receipt by them of the
acceptance, should be held, as a matter of fact, to have
adopted and taken, or to have agreed to adopt and take,
the acceptance, notwithstanding the terms of the instru-
ment ? and whether they should or not, by reason of
such or any circumstances, be estopped in pais from
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asserting now that the property is theirs, is a question 1880
upon which we are not called upon, nor is it proper MoLEoD

for us, to express an opinion. T i.Nw
The question before us being, as I have said, in my BavNswIC

RAILWAY
opinion, limited to the mere legal* construction of the Co.
terms of the instrument, our judgment must, I think, j
be to dismiss the appeal, for otherwise we must, as it -

appears to me, eliminate from the contrat of the parties
that part wherein it is declared that their intention is
that the plaintiffs' full and complete ownership
of the timber shall be and is reserved and retained,
wherever and however it may be situated, until
all matters and things appertaining to or con-
nected with the license shall be settled and

.adjusted, and all sums due, or to become due, for
stumpage or otherwise, shall be fully paid, and any and
all damages for non-performance of this agreement, or
the stipulations therein expressed, shall be liquidated
and paid. The clause seems to be inserted for the
express purpose of reserving the ownership until
actual payment. Upon a view of the whole instru-
ment the parties, as it seens to me, have shewn
that they understood, when entering into the contract,
the difference between security for money to be paid at
a future day and actual payment of such money, and
that, however unreasoiable the terms imposed by the
vendor may have been, the parties agreed that the pro-
perty should remain the property of the vendors until
actual payment, notwithstanding that for a limited
purpose the vendees might have possession before pay-
ment.

If I could see that the doctrine of lien applied to the
case I should have no difficulty in holding that the
plaintiffs, by parting with the possession, had lost any

Jlien they may have had, but I cannot see that the doc-
trine of lien at all affects the case. The question is, in
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1880 my opinion, one of property, not of lien, namely,
McLEOD whether, in virtue of the provisions of the instrument,
,VE EW the property in the timber had passed from the plaintiffs

Bausswic to Cudnife 4 Stephens, eo instanti of the draft being
RAiLwAY

Co. accepted?
e J.So viewing the case stated and the question submit-

- ted, I cannot hold that the property did pass then,
without ignoring this clause.

Appeal dismissed with costs.

Solicitor for appellant: Ezekiel McLeod.

Solicitors for respondents: Fraser, Wetmore 4- Winslow.

1879 DAME ADELAIDE PILON et al......... APxLLiS;
*Nov. 4.

1880 AND

*march 13. DAME ALBINA MALETTE ES-
- QUALITE AND EMERY BRUNET RESPONDENTS.

ET UX. ES-QUALITE..................

ON APPEAL FROM THE COURT OF QUEEN'S BENCH
FOR LOWER CANADA (APPEAL SIDE).

Assets of first and second community-Transfer of arrears of life.
rent by wife to the grandson of her second husband, validity of-
Edit de secondes noces, 1560-Arts. 279, 282 and 283, Custom
of Paris, and Arts. 1760, 1265 and 774 C. . (P. Q.)-Costs-
Error of date in deed of transfer.

On the 17th February, 1841, 0. and wife acknowledged by the deed
that they were indebted to one S. ., widow of one P., in a
sum of $140, due to her late husband. On the same day, 0. and
wife, the son-in-law and daughter of S. X and P., also
acknowledged to be indebted to S. N. in an annual life-rent, in

Present,-Ritchie, C. J., and Fournier, Henry, Taschereau and
Gwynne, J. J.
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consideration of certain real estate given. to them previously by 1879
the late P. and S. N., by deed of gift, 16th February, 1830. On
19th February, 1841, the widow, S. N., married one . B. L. On .
the 21st January, 1870, J. B. L. and his wife, S. N., transferred BBUnET.
to P. L., the grandson of J. B. L., all the arrears of life-rent due
them by . and his wife as well as the sum of $140, being the
amount of the obligation.

On an action brought by P. L. against C. and wife, to recover
£1,325, for 26 years of said life-r6nt, and £35 for the amount of
the obligation of the 17th February, 1841

Held,-1. Affirming the judgment of the Court of Queen's Bench
for Lower Canada (Appeal side), that the arrears of the life-rent
which accrued during the second marriage of S.N belonged to the
community which existed between her and her second husband,
J. B. L., and that the husband as head of the community could
legally dispose of his share in the community, viz: one-half of
said arrears, in favor of his grandson P. L., but the transfer as
to the other half belonging to his wife, S. N, was null, as by law
S. N. could not transfer to any of her husband's descendants,
who, in such a case are, by law, considered as persons interposed
'to secure directly to the husband a benefit which cannot be
conferred to him directly- Art. 774 C. C. (P. Q.)

M. Reversing the. judgment of the Court a quo, that although the
sum of $140 formed part of the movables belonging to the first
community, yet the half of said sum belonging to S. IV. at the
time of her second marriage formed part of the second commun-
ity, and her husband, J. B. L., could legally dispose of his share
in said sum, viz.: $35 in favor of his grandson, the transfer of
the balance, viz., $105, being null and void.

In this case both parties appealed to the Supreme Court, the
iespondent, A. . et ax. having succeeded in getting the judg-
zuent of the Court a quo reversed on the second point and con.
firmed on the first point, were allowed costs of a cross appeal.

In plaintiffs declaration it was alleged that the arrears of rent
trans"erred to him and which he claimed from defendants
were due in virtue of a life-rent constituted by a deed of cession,
dated 16th February, 1828, and in the Superior Court, after
argument, a motion was made by plaintiff to discharge the
delibdrd inasmuch as it was discovered at the argument that a
clerical error of a serious nature to the interests of the present
plaintiff had inadvertently crept into one of the authentic
documents invoked by the -plaintiff in support of his action,
such error being as to the date of a certain donation upon
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1879 which the action is mainly based; and inasmuch as such clerical
error can most easily be remedied by referring to the minute of
the notary who passed the deed or otherwise, this motion was

B1UNET. granted, and a second motion was made by the plaintiff en
reprise d'instance, praying to be allowed to amend the declara-
tion by adding under count No. 10 in the declaration the
following, to wit: "That the date of the constitution of the
rent above mentioned was erroneously mentioned in the deed
of transfer above related as being made by and in virtue of the
contract of marriage of the said A. C., date I the 7th February,
188.

" That the said constituted rent is made by a deed of the 16th
February, 1830, as it appears from an authentic copy of said
deed forming part of exhibit number one of the plaintiff in this
cause, and that the intention of the parties to the said deed of
transfer at the time of the execution thereof was to transfer the
arrears of rent constituted by the said defendant on the 16th
February, 1830. The said rent being the only one due by the
said A. C. to the said S. N."

Held (affirming the judgment of the courts below), that the error in
the transfer, as to the date of the deed under which the lift -
rent was due, was a mere clerical error. There was no other life-
rent to which the transfer could apply but the one in question.
The claim was sufficiently identified by the description of the
deeds and the date of their registration, under the special alle-
gations of the plaintiff and the evidence which he has adduced.

APPEAL from a judgment of the Court of Queen's
Aench for Lower Canada (Appeal side), reversing a
judgment of the Superior Court for Lower Canada, by
which the plaintiff, Pierre Lalonde, then represented
by his widow Dame Albina Mallette, as tutrix to his
two minor children, had been condemned to pay to the
respondent es-qtalit6, the sum of $5,143.00 with interest
and costs, the Court of Queen's Bench reducing the
condemnation to $2,101.77 with costs of appeal against
the respondent es-q'ualit6.

The judgment of the Court of Queen's Bench, (Appeal
side) was appealed from to the Supreme Court by the
present appellants on the ground that the condemnation
was yet excessive. At the same time the respondent

820



VOL. V.] SUPMRBE COURT OF CANADA.

es-qualimd, appealed also from the judgment of the Court 1879
of Queen's Bench (Appeal side), on the ground that the Pwx
judgment of the Superior Court ought to have been .
affirmed. This second appeal was treated by the Court -

as a cross-appeal under the Supreme Court rules.
The facts of the case as stated by Sir A. A. Dorion,

C. J. of the Court below, are as follows :-
On the 7th of February, 1828, Addlaide Pilon, then a

minor issue of the marriage of Joseph Pilon and
Scholastique Neveu, married one An!oine Ciarlebois.

Joseph Pilon was a party to the contract of marriage
and gave to the future consorts certain real estate, of
which he reserved for himself as well as for his wife,
the enjoyment (l'usufruit) as long as they lived.

On the 16th February, 1830, Pilon and his wife
made a transaction with Charlebois and his wife, by
which in consideration of an annual life-rent (rente
viagere) payable in kind, they released the enjoyment
(l'usufruit) which they had reserved by the first deed.

Pilon died in 1889 and his wife survived him.
On the 17th of February, 1841, his widow, Scholastique

Neves gave to Charlebois and his wife, a discharge, in
full, for all the arrears of this life-rent which were due
to her up to the 17th of February, 1811. The arrears
have also been paid since for the year 1842, 1843 and
1844, as admitted in the plaintiff's declaration.

On the same day, 17th February, 1841, Charlebois and
wife acknowledged by a notarial obligation that they
were indebted to Scholastique Neves, widow Pilon, in
a sum of 840 francs ancient qurrency, equal to $140, due
for the amount of an obligation of the 18th of September,
1830, by Charlebois to the late Joseph Piton.

Having thus settled her affairs with her daughter
and her son-in-law, Scholastique Neves married one
Jean Baptiste Lacombe, on the 19th day of February
following (1841).

21
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1879 Lacombe was a widower and had a daughter by his
Puos first marriage. Her name was Marie Virginie Lacombe.

ET. She married Pierre Mose Lalonde, and had by this mar-
- riage a son whose name was Pierre Lalonde.

On the 21st of January, 1870, Lacombe and his wife
Scholastique Neveu, the mother of the appellant, trans-
ferred to this Pierre Lalonde, the grandson of Lacombe,
all the arrears of life-rent which were due by Charlebois
and his wife to Scholastique Neveu, from December,
1844, to December, 1869.

In the deed of transfer it is erroneously stated that
the arrears of life-rent so transferred are due by virtue
of the contract of marriage of Charlebois and his wife
ol the 7th February, 1828, and also by virtue of deed
of transfer of the 16th February, 1828, written at the
foot of the said contract of marriage, while this life-rent
was created by an act of the 16th of February, 1830,
already mentioned, which act is however written at
the foot of the original contract of marriage of the 7th
of February, 1828.

Lacombe and wife also transferred by the same deed
to Lalonde the 840 francs or $140 due by Charlebois and
his wife by their obligation of the 17th of February,
1841.

On the 27th of March following (1870), a little over
two months after the date of this transfer, Scholastique
Neveu died.

Shortly after her death, Piele Lalonde brought the
present action against Charlebois by which he has
claimed:-
1st. For 26 years of life-rent transferred

to him by Scholastique Neveu under
the above transfer............£1,325 5 10

2nd. The amount of the obligation of the
17th of February, 1841, 840 francs
equal to.............. ......... 85 0 0
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3rd. For the funeral expenses and expenses 1879
of the last sickness of Scholastique P x
Neveu paid for by the defendant V.
Charlebois and his wife............ 35 11 6 -

Making a total of.................£1,894 0 - 4
Equal to $5,576.06 with interest from the 28th of April,
1871, and costs.

To this demand the defendant Charlebois pleaded the
facts already stated, and further, that the life-rent trans-
ferred by Scholastique Neven to Lalonde represented to
the extent of one-fifth the individual estate (lespropres)
of the said Scholastique Neven and for four-fifths the
properties acquired during the first community; that
no part of the four-fifths of his life-rent, which repre-
sented the properties acquired during the first com-
munity, could form part of the second community; that
Scholastique Nevezn had no right during her marriage to
give any of her property to her husband Lacombe, nor
to his grandson Lalonde; that the sum of 840 francs
ancient currency was also a conquet of the first com-
munity and that the transfer made to Lalonde was only
valid as to one-tenth of the arrears of life-rent, which
was the share of Lacombe in one-fifth of such arrears
which had fallen into - the second community, and
Charlebois offered to confess judgment for $312 as the
value of the share of arrears of said life-rent which
Lacombe was entitled to transfer.

To this plea the plaintiff answered generally; also
that Sclolastique Neven had made a will by which she
had disposed of all her properties in favor of her hus-
band Lacombe, and that the defendant had therefore no
interest in asking that the transfer of the 21st of
February, 1870, be annulled.

On this contestation, the Superior Court holding that
the transfer was not affected by the Edit des secondes

31i
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1979 noces and that Scholastique Neves had the right to trans-

PuoN fer her claims to Lalonde, as she had done, condemned

ET. the defendant Charlebois to pay to the plaintiff a sum
- of $5,143.21 with interest from the 29th of April, 1871,

and costs. This sum of $5,143.21 is composed of
$1,860.30 for the value of 26 years of arrears of life-rent,
$140 amount of the obligation of the 17th of February,
1841, and $142.90 paid for the defendant, for the funeral
expenses, etc., of Scholastique Neven.

There was no dispute about this last claim of $142.90
which was admitted by the appellants.

The only other facts requiring to be noticed with
reference to this appeal are, that Pierre Lalonde, the
original plaintiff, died before judgment was rendered in
the court below and that Antoine Charlebois, the original
defendant, died since the judgment. They are now res-
pectively represented in the cause, Charlebois by the
appellants and Lalonde by the respondent.

As the pretended will of Scholastique Neven invoked
by the plaintiff in his answers to the defendant's plea
the date of which is not even indicated, was never fyled,
it was found unnecessary to examine whether or not
it would have been a good answer to the defendant's
pretensions had it been produced.

Mr Pagnuelo, Q. C., for appellants:
The first question that naturally comes up under the

plea of general denial is whether the plaintiff as
assignee under the deed of the 21st January, 1870, can
claim any of the arrears of pension due by the defend-
ant to Scholastique Neves.

The deed under which the pension was constituted
was passed on the 16th Feb., 1830; this is the only
deed under which a pension may be claimed from the
defendant; but by the transfer of the 21st January,
1870, Scholastique Neven and . B. Lacombe assigned
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over to the plaintiff the arrears of a pension which 1879
might be due to S. Neveu in virtue of the contract of PILON

V.marriage of the 7th February, 1828, between the defend- BRUxET.
ant and A. Pilon, and under a deed of cession bearing -

date the 16th February, 1828, written at the end of the
said contract of marriage.

No such pension exists, and plaintiff has failed to
prove any title to the pension which he claims in this
cause. The plaintiff felt it so much that after the case
had been argued and taken en " d6libr6," he moved
that the "d6lib6r6" be discharged in order that he
might be allowed to amend his declaration. This
motion was granted and the amendment allowed, but
illegally, as the defendant submits: 1st. The motion
was not stamped and this is fatal (1). 2nd. The amend-
ment was allowed on payment of $60 costs, which have
not been paid. 3rd. No verbal evidence of the trans-
ferer's intentions could be adduced. The evidence of
the notary, who is about the only witness brought up,
and who throws the blame of what he calls an error on
his clerk to whom be dictated the deed, is illegal as
tending to prove against a written document and to
contradict it.

Besides, no proof of the intent of the late donor, but
suppositions only could be made, which are destroyed
by the following circumstances: (a) The old lady never
intended to claim this life-rent, which she had not
claimed for 25 years; (b) it was only on her death bed,
aged 78 years, that she was beset by her husband's
family to make her husband's grandson this transfer,
which meant the total ruin of her only child. This
error might have been a very clever mode of evading
the obsessions she was beset with, without ruining her

(1) 27 & 28 ict., ch. 5, a. 4, 12 & 13 (1864), Canada ; 31 Vid.
ch. 2, e. 10 (1868?, quebec,
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1879 child. Suppositions will not be strained to help com-
PuLoN mitting an injustice.

BRUNET. The following are in point to prove that the absence
- of date or a false date given in the enregistration of

deeds is fatal, and carries with it the complete nullity
of the enregistration:

Cass. (Ehrard) S. V. 12, 1, 132, id. Coll. nouv. 8, 1,
421, D. a, 9, 11 Nov. 1811; Bruxelles (Haumont) S. V.
Coll. N. 3, 2, 509 Cass. .(Lahaye) S. V. 7, 1, 284, 22
avril 1807 ; C. N. 2, 1, 1376 ; Cass. 19 juin 1888 (Bar-
salon) S. V. 33, 1, 611. Dalloz, P. 83, 1; Cass. 1 Mai
1860 (Rocher) S. V. 61, 1, 267.; Merlin, R6p. Vo. Insc.
hIyp. s. 5, No. 18, et vo. Hypothdque, sect. 2, a. 2, Art.
10; Grenier, t. 1, No. 97; Persil, R6g. hyp. Art. 2148,
s. 3, Nos. 1 et 2 ; Zacharie, t. 2, s. 276, No. 7, t. 3, sur
No. 276, p. 344 and foll ; Solon, Des nullites, t. 1, No.
362 : " The false enunciation of the date of the instru-
ment creating the debt is sufficient to make the inscrip-
tion null;" Cass. 7 Septembre 1807 (Lefdvre) S. V. 8, 1,
92; Rouen, 8 f6vrier 1806 (Langlois) S. V. Coll. N. 2,
2, 113, and others.

According to all these decisions and authorities the
enregistration of the preseat transfer would be a com-
plete nullity because the date of the deed creating the
hypothee, to-wit, the deed constituting the pension
of date 16th February, 1830, is not given in the transfer
and would not appear in the registrar's books. If the
date were in the transfer but not in the inscription,
the inscription would be null. For the same reason
the error being in the transfer itself, such transfer is
null and void; no debt is transferred, because the one
which is mentioned does not exist, and the one which
exists is not mentioned.

How can a debt be sold which is not described?
Art. 1576, C. C., says: "The seller of a debt or other
right is bound by law to the warranty that the debt
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exists and is due to him." * * * 1879
How could such a warranty exist when no debt is pzw x
mentioned ? But here the debt mentioned does not BRUNET.

exist, and whether so declared on purpose or not mat- -

ters not.
The plaintiff shows no title to claim from defendant

the pension due in virtue of the deed of 16th February,
1830, and if he has any recourse against J. B. Laconbe
or Dame S. Neveu, let him exercise it.

A second preliminary point was invoked by the ap-
pellant, under the plea of general denial, viz. : that
there is no proof that the transfer in favor of plaintiff
has ever been enregistered; no certificate of enregistra-
tion has been fyled ; a certificate of service of the
transfer only has being fyled.

On the merits of the case we submit, first, that the
transfer of the wife's share in the arrears of the life rent
was void, as made by a wife to her husband through
an interposed person, being a benefit between husband
and'wife conferred during marriage by act inter vivos.

Marriage covenants, wheLher determined by the
parties or settled by law, are irrevocable (1).

It is a public law; the nullity is absolute (2).
Therefore a wife cannot give any of her own property

to her husband, either directly or indirectly, nor relin-
quish any of her rights in the community property.

According to the old custom of Paris, man and wife
could not benefit each other during marriage either by
donation or will (3).

A provincial statute passed in 1801 has taken away the
prohibition of conferring benefits by will, as it gives

(1) 0. 0. 1260, 1264, 1265. long, Contrat de mariage, No.
(2) Pothier, Donations entre mari 174 i Merlin Rep. Vo., Avantages

et femne, No. 23; it. Introd. d entre dpous, p. 414, s. 6; Duplessis,
la Comm., No. 11, 12, 13 ; Trop- Communautd, pp. 527 and 528.

(3) Art. 282, 2838.
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1879 full power to bequeath all or any property in favor of
PiLoN any person whatsoever. The Civil Code of Quebec

BBit-ET. maintains the prohibition as to Acts inter vivos only, but
- the plaintiff wants to have it said that the liberty

of conferring benefits by last will implies the liberty
of conferring benefits inter vivos, and even has abolished
all restrictions to marriage covenants, made, of course,
before marriage, by persons marrying a second time and
having children from a first marriage. But such a pre-
tension is clearly untenable.

Art. 774, C. U., defines who are interposed persons; it
is the ascendants, the descendants, the presumptive
heir at the time of the gift, and the consort of the per-
son incapable, unless the presumption established by
law be rebutted by services rendered, or relations of
kindred. There is no such pretension here, and the
charge imposed is quite foreign to the wife, and only
the discharge of. a duty devolving upon the husband,
J. B. Lacombe, and the donee.

It is objected that the arrears of the pension fell into
the community of property existing between J. B.
Lacombe and Scholastique Neves ; that J. B. Lacombe, as
head and master of the community, could dispose of the
same absolutely, even in fraud of his wife's interest in
them, saving the wife's recourse for indemnity upon
the husband's property after the dissolution of the com-
munity; that there was no fraud against the wife, as
she was a party to the deed of transfer; and finally,
that the defendant cannot oppose fraud as he is not
heir to Scholastique Neveu.

We answer by saying, first, that the husband, as head
of the community, may dispose of its property abso-
lutely, provided it be, 1st, in favor of persons capable
of receiving; 2nd, without fraud (1). That supposing
the arrear did fall in the community of J. B. Lacombe and

(1) C. C. 1292.
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Scholastique Neves, which we do not admit, the dona. 1879
tion, by the husband, of his wife's share to one of his. PiLoN

descendants is a complete and absolute nullity; is ull Ba a
and void, as contrary to a public law; the donation -

by the wife, or her joining her husband in the donation
to the husband's grand-child, is also void, as an indirect
advantage to the husband. She might, after the disso-
lution of the community, claim indemnity on her
husband's property if she chose, but she is at liberty,
specially if the husband has divested himself of all his
estate, to claim the things given, whether movable or
immovable, from whomsoever is in possession of them,
and the reimbursement of the sums of money so given
and paid (1).

Addlaide Pilon was the only child and natural
heir to her mother Scholastique Neves, and was seized
of all her mother's rights and estate by law, without
any act of apprehension; it is sufficient if she does not
renounce.the succession, C. C. 607.

It was, therefore, sufficient to mention. that Addlarde
Pilon was the daughter of Scholastique Neveu, in order
to establish that she was seized of the property, rights,
and actions of Scholastique Neven against the plaintiff.
As she was in community of property with the origi-
nal defendant, Antoine Charlebois, the latter, as head of
the community, was also seized by her decease of said
rights of Scholastique Nevea. Besides, it is not neces-
sary -that the child should be heir to his mother, as he
takes as child and not as heir the property acquired. by
his mother during-her first community. Pothier, Contrat
de manage, No. 645.

A fourth question is : What portion of the life-rent

(1) leBrun, Communaute, pp. iions enntre sari effemme, art.
214, 215, 210, 211, 25; Trop- 11, Nos. 50, 51, 52, 54, 55, 56,
long, Omirat de mariage, t. 2, 65, 66, 69, 71, 72; Pothier,
No. 888, 889; Pothier, Don- COmmunat, No. 495.
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1879 fell into the community? We say only one-fifth. The pen-
Fm sion represented for four-fifths thejoint acquets of the first

B . community of property which had existed between
- Joseph Po!on and Dame S. Neveu, and S. Neves could

not dispose of any portion of the said first community's
property in favor of he second husband, neither
directly nor indirectly, under Art. 279 of the Oustom of
Paris. Any property coming to her through her first
community was substituted to her children, issue of
the first and second marriage, by the event of her
second marriage. She could not dispose of it in favor
of any one else. Pothier, Contrat de mariage, Nos. 630,
689.

Such property did not fall into her second com-
munity, id. No. 643.

It is objected that arrears of a life-rent are not a capital
sum, but the fruits and revenues of a capital sum, and
as such fall into the second community.

They may fall into a first community, but all mov-
ables which fall into an ordinary community do not
fall into a second community, they do not when they
have been acquired during the first community, art.
279 of the Coutume de Paris, including movables as
well as immovables, in the property of the first com-
munity substituted in favor of the children, in the
event of their mother marrying again.

Troplong, contrat de mariage, t. 1, No. 68, 441; Pothier,
communaud, No. 102; id contrat de mariage, 0.0. 1272,
382; Guyot, Rep. v. Noces, p. 164, 2nd col. in fine;
Pothier, contrat de mariage, Nos. 631, 632, 643; Ferridre,
Coutume de Paris, t. 3, on art. 279, gloss 2, Nos. 31 and
9.

Then there are three sorts of life-rent; some are given
or bequeathed as aliments; some are bought for a capital
sum paid-up cash, and some are constituted as the price



VOL. V.] SUPREME COURT OF OANADA. 881

of sale of movable or immovable property. The life. 1879

rent in question here belongs to the last category. rLo.
When the life-rent is bequeathed as aliment or bought VBRET.

for a sum of money, the rent is the capital or thing -

given or bought; the sum of money paid is the price
of it. When it is constituted for the price of an im-
movable, then the immovable is the thing sold and
the life-rent is the price. The arrears of the life-rent
are not considered in such a case as fruits or interest,
but as a capital sum.

Troplong, contrats alev., Nos. 216, 217, 218 ; Dalloz A.
Cass. 36, 1, 409; Pothier, rente, Nos. 614, 615.

Four-fifths of the pension represented immovables
belonging to the first community of property of Scholas-
tique Neveu, and, as such, did not fall into the second
community with I. B. Lacombe (1).

A fifth question regards the transfer of 840 francs
($140) by J. B. Lacombe and S. Neveu to the original
plaintiff. We submit that the unanimous arrdt of our
Court of Queen's Bench which held such transfer void
is correct, under the second head of the Edict of
Francois II. on second nuptials (made in 1560) (2).
The first head enacts that a widow marrying again
cannot settle on her second husband a greater portion
of her own property than on her child least taking;
the second head forbids her settling on her second
husband, or disposing in favor of any other party but
the children of her first marriage, any property coming
to her from the liberality of her first husband. Then
comes art. 279 of the Custom of Paris, already cited,
substituting in favor of the wife's children any property
acquired during the first community as community
property (3).

That debt of 840 francs was due under an obligation
(1) C. C. 373, 381, 382, 1278. (3) Pothier, contrat de mariage,
(2) Art. 279 of the Custom of Paris. Nos. 613, 639, 645.
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1879 passed in 1841 a few days before the second marriage,
hox but was a debt due to the first community, being only

BR ET. a renewal of a former obligation passed in 1830, during
- the first marriage.

By law, Adelaide Pilon was owner of one-half of it
as heir to her father, Joseph Pilon, and therefore it was
not due to her mother. If the latter did acquire it from
her late husband, say under his will (nothing shows
how she did, and the obligation of 840 francs seems to
have renewed for the whole under a misapprehension,)
then it was a liberality of her first husband, and, as
such, became her child's property from the moment of
her second marriage, under the second head of the
Edict. As to the other half belonging to S. Neveu, for
her share in the community, it was a sum of money
acquired during her first community, and also substi-
tuted to Adelaide Pilon, her only child, under art. 279
of the Custom of .Paris.

It is objected that all the restrictions imposed by the
Edict and art. 279 of the Customi were abolished, first,
by the statute of 1801, granting freedom of making
wills; and, in the second place, by art. 764 C. C.

To say that the withdrawal of one prohibition implies
the withdrawal of all other restrictions is going too far.

Formerly a testator could make no dispositions in
favor of his wife, and many other persons who were
incapable of receiving under a will, nor under a dona-
tion inter vivos; power was given by the statute of
1801 to every person to receive under a will, but the
prohibitions as for donations inter vivos were not
altered (1).

As for art. 764, C. C., it revoked all restrictions
imposed on widows contracting marriages, but it
stipulated only for future marriages. This is formally

(1) Keith v. Bigelow, 2 L C. I. 175.
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mentioned in s. 128, 29 Vic., c. 41 (1865), adopting 1879
the draft of the code. ho,

No other interpretation can be given without giving B.
the code a retroactive effect and destroying acquired -

rights. The only question raised by commentators has
been whether we must consider the first or second mar-
riage, and most of them hold for the time of the first
marriage, because the law did then settle the rights of
the children. But here, both the first and second mar-
riage took place long before the code was enacted.

The codifiers gave as the law in force in 1866 the
dispositions of the edict on second nuptials and art. 279
of the custom, which they proposed to abrogate for the
future, and for future marriages; this suggestion was
adopted by the legislature, aad is now art. 764 of our
Civil Code.

Mr. Laflamme, Q. C., for respondents:
It is unnecessary to dwell at any length on the pre-

liminary points which were urged in the courts below
by the defendants, and which have been over-ruled by
both Courts. It is sufficient to mention them with a
few observations:

The party took advantage in the first court of
clerical error which had occurred in the description of
the deed constituting the life-rent, which had been
mentioned as being due by virtue of the contract of
marriage of the 7th February, 1828, instead of the do.
nation of the 16th of February, 1880. This error was
rectified by an amendment, of which the defendants
acknowledged having received due notice, and conclu-
sive evidence was adduced by the admission of defend-
ant himself, that the transfer was made of the life-rent
in question, and both Courts unanimously held that it
was a clerical error which could in no manner affect
the plaintiff's title.
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1879 Another objection was also raised, arising from the
11LoN absence of registration of the transfer. This was not

BRUET. set up in the plea, but set forth only at the argument
- in appeal. The defendants invoked art. 1570 of the

Code, in support of his pretension.
This article says that " the buyer of a right of action

has no possession available against third parties, until
signification of the act of sale, and a copy delivered to
the debtor."

But the Art. 2127 establishes the penalty in conse-
quence of such omission, in these words: " If these
formalities be not observed, the conveyance or transfer
is without effect against subsequent transferees who
have conformed to the above requirements."

This provision of Art. 1570 has consequently no effect,
except when there is a subsequent transfer made of the
same claim, but cannot be of any avail to the debtor
when called upon to pay the amount transferred after
due notification of the same, as was made in this cause.

As these points have been formerly adjudicated upon
by both Courts against the defendant, and are matters
of form, this Court would not for that reason alone
reverse the judgment of the lower courts.

The respondent in this case, complaining that the
judgment of the Court of Queen's Bench was erroneous,
and contending that the judgment of the Superior Court
ought to have been confirmed in every particular, also
appealed from the judgment now on appeal before this
Court, and, as the appeal taken by the respondents is
to be treated by the Court as a cross appeal, I will first
urge the reasons why I believe the judgment of the
Superior Court ought to have been maintained.

To maintain the correctness of the judgment of the
Superior Court, and establish the error of the alterations
made thereto by the judgment of the Court of Appeals,
the plaintiff asserts as undoubted legal propositions:
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1st. That the annual profits of a life-rent, created 1879
during a previous marriage, but accruing during the Paw
second, and a claim for a sum of money which originated BRET

daring the first, but remained unpaid during the second -

marriage, appertains to the second community
Under Art. 1272 of our Code there can be no question

that the obligation for 840 livres and the rent reserved
to the donors Joseph Pilon and his wife, Scholastique
Nevey, became assets of the community, this article
stating that all movable property, and rents, revenues,
interest and arrears of whatsoever nature they may be,
belong to the community.

This article is not new law, but the re-enactment of
Art. 220 of Couturme de Paris, from which it is derived.
See Pothier, Traild de la Communauld (1) ; Denizart,
Communautd (2).

These authorities above quoted enunciate the unques-
tionable principles of our law respecting the property
which falls into the community, and over which'the
husband has an absolute and unlimited control; the
arrears of rent accrued during the community, either
that existing under the first marriage of Scholastique
Neveu and Joseph Pilon, or under the second community
of the said Scholastique Neveu, with her second husband,
Jean Baptiste Lacombe, were chattels belonging, by law,
to the community.

The same rules apply to the obligation of the 17th of
February, 1841, for 840 livres which was transferred to
Pierre Lalonde, on the 21st of January, 1870. This
obligation was granted by the debtor to the widow
after the dissolution of the first community. Whether
the cause was a claim of this community or not makes
no difference, as Pothier says: We consider only the
thing due without any regard to its origin or to the
cause from which it is derived. It is impossible to
(1) Pp. 520 and seq. (2) No. 84.
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1879 conceive under what rule of law the defendants, in the
INWW Court below, could assert the proposition that the life

s V. rent represented the immovable property which was
- granted to Adilaide Pilon by the deed of donation.

This alienation was unquestionably the free act of
the father and mother in favor of their common child.

The usufruct, which was first reserved, may be
considered as a joint acquest, immovable or real estate,
and, admitting even that it represents in any proportion
the value of the property given, the fruits or revenues
derived from such usufruct undoubtedly accrued to the
community as they became due.

The second conversion took place by the abandon-
ment of the usufruct, on the part of the father and
mother to their child, in consideration of which the life-
rent was constituted by the donees in favor of the
donors; and it cannot be pretended for a momeit, that
the arrears of the life-rent do not fall into the com-
munity.

The defendants alleged that two of the immovables,
so given were propres (i. e., the separate and absolute
property) of the wife, and the other two, joint acquests
-What belonged to her absolutely, she had power to
dispose of as she thought fit; what belonged to the
community the husband had absolute authority to con-
vey.

It matters not whether they were propres or conquels,
or what proportion of value any of these properties
bore respectively, we have to deal only with chattels,
which are part of the community; which, as such,
were under the control, and at the disposal of the hus-
band, and which he validly assigned, with the consent
and concurrence of his wife.

The next proposition is that the husband had power
to disposeof such property absolutely, and the convey-
ance of it, made by the husband jointly with his wife,
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to his grandson, is not made in fraud to a person inter- 1879
posed, but, if done to the prejudice of the wife, it gives P N
rise only to a claim by her or her heirs for compensa- .
tion. See Art. 1292 C. C. (P. Q.) ; Arts. 225, 233 Cou- -

tume de Paris (Duplessis), 375 ; Pothier, Traite de la
Communautd, 708, 715, 720.

These authorities leave no room for doubt as to the
absolute right of the husband to execute a valid con-
veyance of any chattel, even to his presumptive heir,
issue of a previous marriage. Whether it be acquired
during the community or previous, it equally appertains
to the community and, as such is at the absolute dis-
posal of the husband, leaving the wife after the disso-
lution of the comninnity, or her heirs to urge any objec-
tion as to the disposal by him made of any effects of the
community, and to claim compensation therefor.

My third proposition is: There is no restriction or ex-
ception to the right of the community over movable
property, or to the authority and control of -the hus-
band over it, by reason of the previous marriage of the
wife.

There existed under our old laws several prohibitions
and restrictions on the property possessed by a widow
or widower who contracted a second marriage when
there existed any children, issue of the first marriage.
The most important of these prohibitions is contained
in the edict of Francis II., 1560.

But all these prohibitions have been abrogated by the
statute of 1801, which gave unlimited power to parties
to dispose of their property in favor of whomsoever
they please, without any restriction or limitation (1).

Then we have our own article of the Code 764, C. C.,
L. C.

Now, admitting for a moment that the prohibitions

(1) 41 George III., a. 4th; Con. Stats. of Lower Canada, p. 321,
22 1 c. 34, s. 2.
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1879 existing under the edict of Francis II, and the article
r.o 879 of the Coutume de Paris, were still in force, the edict

VET. could not be held to apply to the transfer of the 21st of
- January, 1870.

The prohibitions of the edict affect only what the
consorts hold by a donation or liberality of their
deceased husband or wife. This cannot be said to
comprehend the property which was acquired during
the community as his or her share, this not being
given by the husband or wife, but acquired by law in
virtue of marriage, and the prohibition applies only to
direct gifts of property obtained from the liberality of
a previous consort made to a consort in second marriage.

The only grounds, therefore, which the defendants
could urge to impugn the transfer would be the Art.
279 of the Coutume de Paris (if it were still subsisting),
which precludes the wife from giving any portion of
the joint acquest of her first community to the prejudice
of the children issue of the first marriage, and this
article would apply solely to the transfer of the 840
livres.

This is no more the law of the Province of Quebec,
and was not in existence at the date of the transfer in
question, and cannot, therefore, be invoked by the
defendants as applicable.

The Code was published and came in force on the 1st
of August, 1866, and the transfer in question was made
on the 21st of January, 1870.

Even under the old law and the prohibition of Art.
279 of the Coutume de Paris, it never was pretended
that the issues and profits, or the annual income of pro-
perty of any of the consorts, were subject to the restric-
tions of the edict or of the Coutume.

See Bourjon Droit Commun (1); Lauridre, Coutume
de Paris (2) ; Merlin, Rdpertoire (3).

(1) 2 vol. p. 236. (3) Vo. Noces Secondes p. 489,
(2) 2 vol. p. 346. s. 6.
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But there is another ground upon which the respond - 1879
ents must succeed in getting the judgment of the PLo
Superior Court in their favor affirmed, viz:- *.

BRUNET.
The debtor or the party who consented to the -

obligation transferred is not 'competent to raise the
question of the validity of the transfer,-such right is
exclusively reserved to the wife and to her heirs.

According to the law of the Province of Quebec, all
rights, obligations, debts and claims, personal and real,
special or otherwise, devolve to the heir the nearest of
kin in case of intestacy, or to the universal legatee in
case of a devise by will. After the death of the defen-
dant and original debtor, Antoine Charlebois, pending
the suit, his wife continued the proceedings as his
representative, but not as heir or representative of her
mother, and she, no more than her husband, could urge

.these grounds, which were reserved to the heirs in such
capacity. It is a violation of- an elementary principle
of our law which precludes anyone from setting up the
rights of third parties to avoid their liabilities. Defendant
had no title, interest, or capacity to urge. Merlin, Rep.(1).

Unless she assumed the quality of heir of her mother,
which would make her irrevocably liable for all obliga-
tions and debts of the estate, she could not claim any
right to the property trahsferred by her mother, or
question the title. If she had assumed her heirship,
the plaintiff was entitled to contest it or to show that
there existed a will which disposed of this claim. The
principle that such claims arising from transfers of
movable property, by parties who contracted second
marriages, could be made only on assuming the title of
heir, and, as such, was so universally acknowledged in
France, before the cession of Canada, that Bourjon in
his work (2) says: The Courts universally held that it

(1) Vo. Iugitizne, sees. 2 & 7. (2) Vol. 2, pp. 212, 214, 220,
Ti2. 6,s..
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1879 was only a reservation made by law in favor of the heir,
pu o, and which he could not urge if he renounced the

V. estate.

' This rule should have its application in Canada with
greater force after the statute of 1801, which removed
all restrictions and limitations as to the disposal of pro-
perty, even between husband and wife, whether propres,
acquets or conquets. It cannot be doubted that Addlatde
Pilon, the mother, could have disposed by woill of all
her share of the first community in favor of her second
husband. If the defendant had claimed as heir of her
mother, the plaintiff would have been entitled to set up
the will and deny her quality; not doing so, the
defendant had no ground to repel the action of the
plaintiff.

When we come to consider the reasons given by the
Court for the reduction of one-half on the claim, arising
from the assignment of the arrears of rent accrued from
the 21st January, 1844, it is impossible to escape the con-
clusion that it is the result of an oversight, on the part of
the learned judges, of the true principles which regulate
such matters, and to which their attention was not
called.

The judgment admits that the arrears of rent are the
property of the second community, and are not subject
to the reservations and restrictions contained in the
Edict, or in the Art. 279 of the Coutume. Under these
circumstances, it is clear the respondents must succeed
on their cross appeal, and the appellants' appeal be
dismissed.

The judgment of the Court was delivered by
FOURNIER, J.:

L'action en cette cause a 6t6 intent6e par Pierre
Lalonde contre Antoine Charlebois. Les demandeurs
et d6fendeurs, d6c6d6s tous deux pendant l'instance,
pont maintenant repr6sent6s, le demandeur Lalonde,
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par son 6pouse Albina Malette en qualit6 de tutrice des 1880
enfants issus de leur mariage, assist6e d'Emery Brunet P1s
son second mari, en qualit6 de tuteur conjoint aux R.

enfants du premier mariage de la dite- Albina Malette. -

Le d6fendeur Charlebois est repr6sent6 par Adelaide Fournier, J.
Pilon, son 6pouse et les enfants issus de leur mariage,
reprenant l'instance.

Par son action, le demandeur originaire Lalonde
r6clamait du d6fendeur Charlebois la somme de $5,576.
06. Le jugement de la Cour Sup6rieure, A Montrdal, en
date du 9 novembre 1877, lui accorde celle de $5,143 20.
Appel du jugement ayant 6t0 interjet6 par le d6fendeur
Charlebois, la Cour du Banc de la Reine r~duisit cette
condamnation do plus de moiti6, savoir, A la somme de
$2,101.77.

Trouvant cette condamnation encore trop 6lev6e, les
reprbsentants de Charlebois, dame Adelaide Pilon et at,
ont interjet6 appel A cette Cour. De leur o6t6 les repr6-
sentants de Pierre Lalonde, se croyant 16s6s par la
r6duction que la Cour du Banc de la Reine a faite de la
somme qui leur avait 6t 4djug6e en premier lieu, se
sont aussi port6s appelants. Ainsi, nous avons en cette
cause deux appels du m~me jugement, mais en r6alit6
ils n'en forment qu'un seul pour les questions ; d6ci-
der, car les moyens invoqu6s par 1'une des parties au
soutien de son appel, sont les mimes que ceux qu'elle
oppose A l'appel de son adversaire, et vice versd

Les faits qui ont donn6 lieu au present litige sont en
r6sum6, comme suit:

[The learned judge then stated the facts of the case ]
En appel les principales questions d6cid6es par le

jugement de la Cour du Banc de la Reine sont:
lo. Si 1'erreur commise dans le transport du 21

novembre 1870, en indiquant le 7 novembre 1828,
comme 6tant la date de l'acte cr6ant la rente viag~re
transport6e au lieu de celle du 16 novembre 1830 qui
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1880 eat la v6ritable date, pent Atre fatale A cette partie de
P , 1'action rclamant lea arr6rages de cette rente.

t ET 2o. Si l'obligation du 17 mars 1811 pour 840 frs., on
- aucune partie de la rente viagbre transport6e A Lalonde,

Fournier, J representait des biens acquis pendant la premibre com-
munaut6, et si dans ce cas Scholastique Neveu pouvaient
transporter ces cr6ances & Lalonde au pr6judice de son
enfant.

3. Si dans le cas oi la dite obligation et lea arr6rages
de rente ne repr6sentaient pas des biens acquis pendant
la premi6re communaut6, ils ont pu former partie de la
seconde, et a'ils pouvaient comme biens de cette derniAre
communaut6 Atre transport6s aux enfants et petits-
enfants de Lacombe par l'acte du 21 janvier 1870.

Quant A la premibre de ces questions, la rente dont
il s'agit 6tant la seule due par Charlebois, elle ase trouve
par le transport et par la preuve suffisamment d6asign6e
et identifi6e pour qu'il ne puisse y avoir aucune m6-
prise a cet 6gard. L'indication d'une date erronAe
n'ayant dans le cas actuel caus6 aucun prjudice a 1'in-
tim6, elle ne saurait 6tre admise comme un moyen de
faire rejeter cette partie de la demande qui repose sur
le transport. Dans tons lea cas, c'eat une de ces erreurs
clricales auxquelles lea cours n'attachent aucune
importance lorsqu'elles n'affectent pad la position des
parties. Cette Cour 6tant sur ce point du mAme avis que
la Cour du Banc de la Reine esat, comme 1'a 6t0 cette
dernibre, unanime A d6clarer cette objection non fond6e.

Les deux autres questions ont 6t0 consid6r6es par la
Cour du Bane de la Reine comme si intimement hi6es
qu'elle ne lea a pas s~par~es dans l'examen qu'elle en a
fait.

Le jugement a d6clar6 que le transport des arr6rages
de la rente viagAre en date du 21 juin 1870, 6tait nul
pour moiti6, et a rbduit d'autant cette partie de la r6cla-
nation des appelants II a aussi d6clar6 nul le trans-
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port de la somme de 840 frs., 6gale a $140, montant de 1880

l'obligation de 1841. P w
Les appelants pr6tendent qu'ayant r~ussi quant a V.

cette obligation, sur le principe qu'elle n'avait pu faire -

partie de la seconde communaut6, la Cour aurait dA Ritchiec.
pour la m~me raison les renvoyer non seulement d'une
partie, mais de la totalit6 de la demande.

Leurs pr6tentions peuvent se r6sumer comme suit:
1. Que par suite des prohibitions de 1'6dit des secondes

noces et de 'article 279 Coutume de Paris, les biens-
meubles qui tombent dans une communaut6 ordinaire,
ne peuvent pas entrer dans une seconde, lorsqu'il y a
des enfants vivants d'un premier maiiage,-et ils en
concluent quel'obligation de $140 n'est pas comprise dans
la communaut6 entre J. B. Lacombe et Scholastique
Neveu.

2. Qu'une partie seulement des arr6rages de la rente
viagre, savoir: * comme repr6sentant les biens propres
de S. Neveu avaient pu en faire partie, les autrO # repr6-
sentant pour autant les conquets de la premibre com-
munaut6 n'ayant pu y entrer, le transport qui en avait
6t fait 6tait nul.

3. Qu'ind6pendamment des prohibitions ci-dessus
mentionn6es, le dit transport du 21 novembre 1870, est
en outre nul comme contraire aux articles 1260 et 1265
C.C., d6clarant irr6vocables les conventions matrimo-
niales, et d6fendant d'y faire aucun changement aprbs
le mariage.

De leur c60, les intim6s Brunet .et al, pr6tendent au
contraire.

1. Qu'il n'y a aucune diff6rence enitre une premibre
et une seconde communaut6; qu'il n'y a aucune restric-
tion ni exception aux droits de la communaut6 sur les
biens-meubles, et aucune limite au pouvoir et A l'auto-
rit6 du mari sur les biens de la commtunaut6, i raison
d'un premier mariage.
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1880 2. Que les restrictions et prohibitions de 1'6dit des
pram secondes noces et de l'article 279 Coutume de Paris, ont

BV ar. 6t6 abolies par 1'effet du statut de 1801, au sujet de la
- facult6 de tester et par l'article 764 0.0.

Fournier, J Ne diff6rant d'opinion d'avec la Cour du Banc de la
Reine que sur un seul point, cette Cour ne croit pas
devoir entrer dans la consideration d6taill6e de toutes
les questions que pr6sente cette cause. Ele se bornera
en cons6quence A exprimer son concoura dans ceux des
motifs du jugement qu'elle approuve, en limitant ses
observations A la seule question sur laquelle il y a
divergence d'opinion.

En donnant gain de cause aux appelants, Pilon el al,
quant A la totalit6 de l'obligation de 840 frs., dont moiti6
appartenait & Scholastique Neveu, comme sa part dans
cette somme qui-6tait un conquet de sa 16re commu-
naut6, la Cour du Banc de la Reine donne par la, sans
restriction, son approbation A la premibre proposition
des appelants, savoir, qu'aucune partie des biens-meu-
bles provenant d'une premibre communaut6 ne peut
tomber dans une seconde. Cette Cour ne saurait
admettre cette proposition g6n6rale, qui, si elle 6tait
fond6e, comporterait une prohibition absolue A la femme
et au mari qui passent A de secondes noces de faire
entrer en communaut6 aucune partie quelconque des
biens de leur premidre communaut6. II est indubitable
que 1'6dit des secondes noces et l'article 279 Coutume
de Paris ont apport6 des restrictions importantes aux
donations et avantages que peut faire A son conjoint la
personne qui passe A de secondes noces. Ces prohibi-
tions sont : lo. Qu'une veuve ayant enfants d'un pre-
mier on autres subs6quents mariages ne peut, en se
remariant donner A son mari, directement on indirecte-
ment par personnes interpos6es, plus que la part de
1'un de ses enfants le moins prenant,-2o. Ni donner
sucune partie des biens qui lai proviennent des lib6ra-
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1its de ses pr~c6dents maris avec lesquels elle a en 1880
des enfants auxquels elle est tenue de r6server ces biens, PiWo
-3o. Ni aucunement disposer des conquets faits aves 'BRET.
ses pr6c6dents maris au pr6judice des portions dont les .

Fournier, J.enfalits des dits pr6c6dents mariages pouvaient h6riter -

de leur mare.
La premiare de ces prohibitions n'a aucune applica-

tion A cette cause, car il n'a pas 6t6 fait donation de part
d'enfant par Scholastique Neveu, A son second mari,
J. Bte. Lacombe.

La 26me interdisant A la femme de ne rien donner de
ce qui lui provient des lib6ralit6a de ses pr&6cdents
maris et 1'obligeant A lea r6server pour ses enfants,
s'applique A la moiti6 des 840 francs dont S. Neves eat
devenue propribtaire par la lib6ralit6 de son premier
mari. Le transport 6tant de la somme de 840 frs. doit
en cons6quence Atre d6clar6 nul pour la moiti6, comme
6tant fait en contravention A cette prohibition. L'autre
moiti6 lui appartenant par son droit de communaut6
pouyait, sous certaines restrictions expliqu6es ci-apris,
tomber dans la seconde communaut6.

La 8me, qui est une extension de 1'6dit, d6fend & la
femme de rien donner de sea conquets A ses seconds et
autres subs6quents maris au pr6judice des enfants des
pr6c6dents mariages. La jurisprudence, dit Pothier A ce
sujet (No. 636, Mariage) est conforme A 1'esprit de 1'art.
279. Il faut cependant remarquer qu'il y a une diff6-
rence consid6rable entre cette dernibre prohibition et la
seconde. Elle restreint, il eat vrai, la libert6 de la femme
A disposer de ses conquets, mais elle ne constitue pas sur
cette esp~ce do biens une substitution 16gale comme
celle 6tablie par le second chef A '6gard des biens dont
la feinme qui as remarie a t6 avantag6e par sea pr6c6-
dents maria. Maio cette d6fense de donner de sea con-
quets peut-elle. tre interpr6te comme interdisant A la
femme le droit de faire entrer dans une seconde commu-
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1880 naut6 aucune partie de ses biens-mobiliers provenant
PuLos d'une premiere? La Cour du Bano do la Reine semble

BR. avoir admis l'affirmative; car en d6clarant que la moiti6
F n- des 840 frs. appartenant a S. Neveu pour sa part dans le

- conquet de la premibre communaut6, n'avait pu pour
aucune partie 'quelconque 6tre valablement transpor-
t6e par Lacombe, c'6tait effectivement d6ecider qu'aucune
partie de cette somme n'avait pu lui appartenir par son
droit de communaut6. O'est admettre la premibre pro-
position des appelants qu'aucuns biens d'une premikre
communaut6 ne peuvent tomber dans une seconde. O'est
sur ce point seulement que part la divergence d'opinion
entre cette cour et celle du Banc de la Reine. Au sou-
tien de cette partie du jugement lea appelants citent un
arr~t du 4 mars 1691, rendu sur lea conclusions du
chancelier Daguesseau qui 1'aurait ainsi dcid6. Est-ce
bien la question qui a 6t6 jug6e ? La lectire de cet arr.At
fait voir que les appelants lui out donn6 une plus grande
port6e que celle qu'il doit avoir. Cet arrt a jug6 que le
terme " conquet," dans la dernibre partie de l'art. 279,
comprend le mobilier comme l'immobilier acquis pen-
dant la dur6e d'une communaut6,lors qu'il s'agit de 1'ex6-
cution de 1'6dit des secondes noces, et de l'art. 279 de
la Coutume de Paris concernant les donations et avan-
tages prohib6s. Cette doctrine est sans doute correcte;
mais elle n'a pas l'effet de prohiber la communaut6
l6gale dans le cas de secondes noces. ni par cons6quent
d'emp~cher que des biens-meubles provenant d'une pre-
mibre communaut6 ne puissent entrer dans une seconde.
11 ne faut pas non plus perdre de vue que dans le cas
de cet arret, comme dans lea autres que l'on trouve sur
le sujet, il s'agissait toujours de donations et de lib~ra-
lit6s faites contrairement A l'6dit et A 1'art.- 279 et dont
la r6duction 6tait demand6e. AMerlin au mot Noces,
secondes, le dit positivement: L'interdiction ne s'appli-
que qu'aux actes de donation pure.
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Dans le cas actuel les appelants ne demandent pas la 1880
reduction d'une lib6ralit6 qui leur a caus6 du pr6judice; Pu.ov
ce qu'ils demandent c'est la nallit6 absolue du transport Ban Ey.
des arr6rages de rente et de la somme de 840 frs. sur le -

principe qu'aucuns biens-mobiliers d'ane premibre com- Fournier, J.

munaut6 ne peuvent, sans violation de l'art. 279, entrer
dans une seconde. Mais cet article, en d6fendant A la
femme de disposer de ses conquets au pr6judice de ses
enfants, la prive-t-elle du droit de contracter une com-
munaut6 l6gale et la facult6 d'y faire entrer une partie
quelconque de ses biens-mobiliers lui est-elle aussi inter-
dite? Certainement non. Les autorit6s suivantes le
prouvent en mme temps qu'elles 6tablissent que la
seule restriction A cette communaut6 est que la femme
n'y peut pas apporter plus que son mari, sans faire A
celui-ci un avantage que la loi ne frappe pas de nullit6
absolue, mais qu'elle d6clare seulement sujet A reduction,
s'il en r6sulte un pr6judice pour les enfants.

Pothier-Mariage, No 550:
La communaut6 de biens qui est 6tablie entre une veuve et son

second mari, est une esp~ce de contrat de soci6t6, qui ne renferme
aucun avantage au profit du second mari, loraqu'it a apport6 autant
que sa femme; mais loraque Papport est in4gal et que la veuve a
apport6 plus que n'a apport6 le second mari; ainsi, si la femme a
apport6 4,000 en communaut6, et que le second mari n'en ait
apport6 que 1,000 ; cette in6galit6 forme au profit du second mari
un avantage sujet & la r6duction de 16dit. Cet avantage est de la
moiti6 de ce que Ia femme a apport6 de plus que lui.

Pothier-Contrat de mariage, No 551 :
Dans la communaut6 14gale, qui a lieu loreque les parties ne

se sont pas expliqu6es sur la communaut6, ou lorequ'il n'y a pas du
tout de contrat do mariage, si le mobilier de la femnme, qui est entr6
dans cette communaut6 16gale, 6tait beaucoup plus consid6rable que
celui du second mari, cette in4galit6 serait-elle cens6e faire un
avantage au profit du second mari, sujet & la r6duction de 'Edit, de
meme que Fin6galith d'apport qui se trouve dans la communaut6
conventionnelle ?..................il est constant dans Pusage qu'il y est
aujet, de meme que celui qui r6sulte de Fin6galit6 des apports dans
le cas de la communaut6 conventionnelle.
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1880 Itp. Merlin-Vo. Noces (secondes) :
Bnu i. XIV.-La stipulation de communaut6 de biens, lorsque lea ap-

e. ports sont 6gaux, n'est pas un avantage, elle en eat un lorsque les

PLoI apports sont in4gaiix de Ia part du second mari on de Ia seconde

Fournier, j. femme. L'avantage eat de la moiti6 de ce que l'autre 6poux a apport6
- de plus. Ainsi, 1e partage 6gal de la communaut6 ne peut se faire.

qu'apras avoir d4falqu6 lea apports de part et d'autre.
XV.-La communaut6 l6gale qui s'opAre en vertu de la Coutume

et sans contrat de mariage, devient aussi un objet de reduction; si

le mobilier de la veuve eat plus consid6rable que celui du second

6poux, lPin6galit6 fait au profit de celui-ci un avantage comme Fin&-

galit6 des apports dans la communaut6 atipul~e. Cet avantage eat

6galement sujet au retranchement, car quoique le second mari ne

semble le tenir que de la loi qui a d6termin6 la communaut6 et lea

biens qui la composent, cependant comme il d6pend des 6poux

d'adopter ou non lea dispositions de Ia Coutume A cet 6gard, et

qu'ils ne peuvent Padopter sans une convention tacite, c'est de

cette convention, de ce consentement tacite de la femme et non de

-Ia loi, que le second 6poux eat cens6 tenir imm6diatement ces avan-

tages. La veuve en ne se r6servant pas sea propres, comme elle le

pouvait, et en laissant tomber A dessein dans la communaut6 ce

qu'elle avait de plus en mobilier que son second mari, eat cens6 lui

avoir fait en cela le m~me avantage que celui qui eat fait dans le cas

d'une communaut6 conventionnelle, lorsque la femme y apporte plus

que lui; et il eat 6galement sujet A la rduction de l'6dit. C'est dans

Ce sens qu'il faut entendre Parr~t du 29 janvier 1658 qui a jug6, dit

Denizart, " que la communaut6 6tablie par la Coutume entre con-

joints par mariage, se trouvant excessive de la part de celui des deux

conjoints qui s'est remari6, eat un avantage indirect au profit de

'autre, sujet A la r~duction en faveur des enfants du premier lit, et

qui'apr4s Ia r6duction faite, le surplus de Ia communaut6 se doit par-

tager entre ces enfants et le survivant des conjoints.

Merlin, p. 556, vol. 8:
XIV. La stipulation de Ia communaut6 de biens, loreque lea

apports sont 6gaux n'est pas un avantage; elle en eat un lorsque lea

apports sont in6gaux de lapart du second mari ou de la seconde

femme. L'avantage eat de la moiti6 de ce que lautre 6poux a

apport6 de plus.
XV. La communaut6 qui s'ophre en vertu de la Coutume et sans

contrat de mariage devient aussi un sujet de r6duction; si le mobi-

linr de la veuve eat plus consid~rable que celui du second 4poux,

Pin~galit6 fait au profit de celui-ci un avantage, comme lin6galit6

des apports dans la communaut6 stipul~e. Cet avantage eat 6gale-

ment sqjet au retranchement.
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Arr~ts de Brillon. V.*Avantage, p. 304 1880
La communaut4 6tablie par la Coutume entre conjoints par PiuoN

mariage, se trouvant excessive de Ia part de celui qui s'est remarid, *
est un avantage indirect au profit de Pautre, sujet 6, r6duction en BRNT

faveur des enfants du premier lit, suivant 1'6dit des secondes noces. Fournier, j.
Soefve, T. 2. 1 ch. 86, rapporte l'arret du 22janvier 1658.

D'aprbs lea autorit6s cit6es, il est 6vident qu'en
1'absence d'un contrat de mariage il y a eu commu-
naut6 de biens suivant la loi entre T. B. Lacombe et S.
Neveu. Cette dernibre 6tait lors de son mariage cr6an-
cibre de l'obligation de 1811, et de la rente viagbre. Ces
cr6ances, ou partie d'icelles, sont-elles tomb6es dans
cette communaut6 ?

Quant A 1'obligation de 840 francs, il y a une distinc-
tion A faire. S. Neves en 6tait propri6taire pour une
moiti6 comme sa part dans cette cr6ance provenant de
la premibre communaut6. Cette moiti6 d'apris lea
autorit6s cit6es est entr6e dans la seconde communaut6,
mais sujette A la condition d'Atre r6duite au cas ou
elle constituerait un avantage au profit de son second
mari. Quant A l'autre moiti6, comme il faut conclure
d'apr6s lea faits de la cause, que S. Neveu en 6tait deve-
nue propri6taire A titre de lib6ralit6 de la part de son
premier mari, elle eat rest6e en dehors de la commu-
naut6. Non-seulement la loi (le 2nd chef de 1'6dit,) lui
faisait d6fense absolue d'en avantager son second mari,
mais elle 6tablit sur lea biens qui lui proviennent de.
cette manibre une substitution en faveur de sea enfants.
Ainsi, il y a eu, dans ce cas, substitution en faveur
d'Addlaide Pilon de cette moiti6 des 840 francs qui n'a
pu entrer dans la communaut6. A la mort de sa mbre,
donnant ouverture A cette substitution, elle est devenue
propri6taire de cette somme que, d'aprbs la loi, elle est
cens6e tenir de son p6re et non de sa mbre.

L'autre moiti6 des 840 francs, c'est-A-dire 420 franca,
6tant entr6e dans la 2nde communaut6, J.-Bte. Lacombe -

on a acquis une moiti6 par son droit de communaut6,
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1880 c'est-A-dire 210 francs, 6gal A $35. Si 1'entr6e de cette
rum; somme dans la communaut6 exc6dait ce que Lacombe y

ET. aait apport6, Addlaide Pilon aurait pu en demander la
- r6duction. Mais pour cela il aurait fallu plaider et

FournierJ~prouver quels avaient t6 les apports respectifs des con.
joints et constater qu'il y avait eu de la part de S. Neveu
un exc6dant sujet A reduction.

Rien de cela n'a 6t0 fait. 11 n'a 6t6 ni all6gu6 ni
prouv6 que S. Nevew ait fait des apports plus consid6ra-
bles que son second mari. D'aprbs la preuve tous ses
biens n'auraient consist6 que dans les deux seuls articles
en question en cette cause, Ia rente viagbre et 840
francs. Il n'a t6 fait aucune preuve des apports du
mari, mais il est assez facile de constater par le trans-
port meme dont la nullit6 est demand6e que ceux qu'il
a faits devaient 6tre an moins 6gaux i ceux de sa femme.
En effet, par cot acte il transporte d Lalonde en outre de
840 francs et des arr~rages do la rente de diverses au-
tres sommes, savoir : 5,200 francs et tous les int6rAts
6chus; 300 francs de rente viagre A lui due personnel.
lement en vertu d'un acte ant6rieur i son mariage avec
S.Neveu, et tons les arrerages de cette rente. En l'absence
d'une preuve positive constatant les apports, on ne peut
pas pr6sumer qu'il y ait en in6galit6, seule condition
qui aurait pu faire maintenir une demande pour cette
moiti6 des 840 francs. Comme propri6taire par droit de
communaut6 d'un quart des 840 francs, J.-Ble. Lacombe
pouvait en faire le transport & Lalonde sans tomber sons
I'effet d'aucunes restrictions, pas plus sons celles de
l'6dit que sous celles du code. Pour ces motifs le juge-
ment de la cour du Banc de la Reine devrait 6tre re-
form6 et un quart des 840 frs. devrait 6tre ajout6 & la
somme dont Lacombe pouvait disposer.

Quant aux arr6rages de la rente viagbre, cette cour
est d'opinion pour lea raisons donn6es par Sir A. A.
.Dorion, qu'ils sont entr6s dans la seconde communaut6.
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Les autorit6s sont d'accord Ai consid6rer que pendant le 1880
mariage tous les revenus, de quelques sources qu'ils pro- PuLoW

viennent, tombent dans la communaut6. Le second B'.
Bauxwr.mari n'est pas consid6r4 avantag6 par le surplus de -

revenus que sa femme apporte & la communaut6. Fournier, J.

Pothier, au No 552:
Le second mari n'est cens6 avantag6 que de ce que la femme a

apport6 de plus que lii en principal; ce que la femme apporte de
plus en revenus, n'est pas r6put6 un avantage prohib6 et r6ductible
qu'elle fasse A son second mari ' oest pourquoi, si une femme qui a
par exemple, dix mille livres de revenus s'est inari6 A un homme
qui n'en a pas Ia dixibme partie, et a contract6 avec lui communaut6
de biens, dans laquelle entreront ses revenus pendant tout le temps
qu'elle durera.

Ricard decide qu'en ce cas, quoique le second mari
profite des revenus de ]a femme, n~anmoins, cette com-
munaut6 n'est point r6put6e un avantage qui puisse
6tre r~ductible suivant 1'6dit. Merlin, rep. vo., Secondes
noces, dit pr6cis6ment la m~me chose. On trouve dans
les arrts de Britton, vo. Avantage, p. 305, qu'il a t
jug6, au sujet d'une rente viag~re remplagant un conqubt,
que cette jouissance, 6tant un droit qui s'6teint par la
mort du mari, ne pouvait former Pobjet d'une demande
en indemnit6. 11 est clair d'aprbs les autorit6s que les
prohibitions de 1'6dit des secondes noces et de l'art. 279
ne s'appliquent pas aux arr6rages de la rente en ques-
tion.

Ainsi d'aprbs les autorit6s cit~es le transport est
valable pour la part qui appartenait i Lacombe dans les
cr6ances transport~es, savoir : moiti6 des arr6rages de la
rente viagbre-et moitiA de 420 frs, partie de 1'obligation
de 1811, tomb6e dans la communaut6. II eat nul pour
partie comme contraire an second chef de l'6dit des
secondes noces, pour te moiti6 de 840 frs, qui 6tait une
lib6ralit6 de son premier marn que S. Neveu 6tait tenue
de r6server i son enfant. Mais ind6pendamment de
1'6dit, ce transport est encore nul pour toute la part de
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1880 S. Neves dans les cr6ances en question comme tant en
PILON contravention aux articles 1260 et 1265 Code Civil

V* concernant 1'irr6vocabilit6 des conventions matrimo-
IBRUNET.

- niales, et comme constituant un avantage indirect con-
Fourne, J*f6r6 par la dite S. Neves. Sur ce point qui forme le sujet

de la troisibme proposition des appelants, cette cour parta-
geant l'opinion de Sir A A. Dorion, se borne A la citer
comme une r6ponse compl6te aux arguments contraires
de l'Intim6.

There remains, however, the prohibitions of articles 282 and 283
of the Custom of Paris (articles 1260, 1266 and 774 of the Civil Code)
that after marriage, the marriage covenants cannot be altered, nor
can the consorts confer any benefits by acts inter vivo upon each
other, except by means of life insurances. In the face of these pro-
hibitions Scholastique Neveu could not transfer her share in the
second community, nor in the life-rent or arrears thereof, which
formed part of the second community, to her husband, for this would
have been altering the conditions of their marriage, by conferring
upon him a pecuniary advantage. She was equally forbidden from
transferring them to any of his descendants, who in that case are,
by law, considered as persons interposed to secure indirectly to the
husband a benefit which cannot be conferred to him directly. (Civil
Coae 774).

It has been said that the above rules merely apply to gratuitous
contracts and tiat the transfer to Lalonde was made for a valuable
consideration, but the consideration mentioned in the deed, that
Lalonde should take charge of his own father and mother, the
latter being the daughter of Lacombe, is one which was altogether for
the advantage of Lacombe and his family; and in which the wife
Scholastique INeteu had no interest whatsoever, since she was not
bound by law to contribute to the maintenance of the children of her
husband by a first marriage. (Civil Code, art. 1304).

Pour terminer il ne reste plus que quelques mots a dire
sur les propositions des intim6s. La premibre, savoir qu'il
n'y a aucune diff6rence entre une communaut6 ordinaire
et une seconde, n'6tant que la contre-partie de celle des
appelants, la r6ponse se trouve d6jA donn6e par les auto-
rit6s ci-dessus cit6es 6tablissant quelles sont les restric-
tions apport6es par la loi a une seconde communaut6.

11 en est de m6me de leur pr6tention que l'autorit6 du
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mari est la meme sur les biens d'une seconde commu- 1880

naut6 que sur ceux d'une premibre. La r6ponse se trouve ' rx
dans la citation de l'opinion de Sir A. A. Dorion, d6mon- B ET.

trant clairement que les articles 1265 et 774, Code -

Civil, ne reconnaissent pas au mari une autorit6 Fournier, J.
aussi 6tendu'e sur lea biens de la communaut6 que les
intimbs le pr6tendent.

La dernibre question d'aprbs 1'ordre ci-dessus indiqu6
et qui aurait di ̂tre la premisre, si elle devait 6tre
r6solue en faveur des Intim6s, est celle de l'abolition des
prohibitions de 1'6dit des secondes noces et de Particle
279 de la Coutume de Paris. L'Intim6 pr6tend que ces
restrictions ont ts abolies d'abord par le statut de 1801
qui a introduit la libert6 illimit6e de tester, puis ensuite
par 1'acte 764 0.0., auquel il attribue un effet retroactif.

Le statut de 1801 a sans doute proclam6 la libert6
ilimit6e de tester, et fait disparaitre toutes lea incapa-
citba de recueillir des legs i l'exception de celle con-
cernant les mains-mortes. Mais cette r6gle n'est pas
6tendue ; la facult6 de donner entrevifa dans des cas oA
elle 6tait interdite. La loi eat resthe ce qu'elle 6tait A
cot 6gard. Aprbs la passation de ce statut, les biens
d'une personne d6c6dant &b intestat 6taient encore sujets
aux r6serves coutumibres et aux autres restrictions intro-
duites par l'4dit et Particle 279. Pour exercer la facult6
introduite par le statut de 1801 et 6tre affranchi de toutes
restrictions existantes auparavant il fallait disposer de
ses biens par testament. C'est ce que la cour du Bano
de la Reine a d6cid6 dans la cause de Quintin vs. Girard
le premier mars 1858, (1). Ni ce pr6cdent ni
le statut no peuvent avoir d'application an cas
actuel, parce que la disposition dont il s'agit en cette
cause a t6 faite par acte entrevifa, savoir par le trans-
port du 21 fAvrier 1870.

Quant ' 1'art. 764, Code Civil, il eat bien vrai qu'il

2S (1) 2. IL Q. Jur. 141,
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1880 d6clare " que les prohibitions et restrictions des dona-
pnLoz "tions par un futur conjoint dans le cas de secondes

BRUNET. "noces n'ont plus lieu,"-mais cette d6claration peut-
F elle avoir un effet r6troactif et affecter des actes qui ont
- R6 accomplis avant sa promulgation ? Non, car Part.

2,618 d6clare que la loi en force avant le Cbde r6git les
actes faits ant6rieurement A sa promulgation. Et
d'ailleurs, c'est un principe bien reconnu que les droits
des 6poux sont irr6vocablement fix6s par le mariage;
que c'est aux lois alors en force on aux conventions
matrimoniales des parties qu'il faut recourir pour les
d6terminer en ce qui concene les droits acquis (1). Nul
doute qu'a l'6poque de leur maiage, J.-Bte. Lacombe
et S. Neveu 6taient soumis a toutes les prohibitions ci-
dessus mentionn~es de l'6dit et de Part. 279. Les droits
alors acquis entre eux doivent 6tre r6gis par ces
lois. Mais en doit-il 6tre de m~me des r6serves faites
on faveur des enfants; peut-on les considbrer comme
des droits acquis avant le d6chs de leur m6re ? Les
anteurs d~clarent qu'ils n'ont encore qu'une expectative
qui ne peut se raliser que dans le cas o-i ils lui sur-
vivront (2). Lorsque la loi leur accordant conditionnelle-
ment ces r6serves est ensuite chang6e, comme elle l'a
6t6dans ce cas par Part. 764 0.0., le conjoint auquel ces
restrictions 6taient -impos6es est-il par lk m6me rendu
capable d'en disposer ?

11 est g6n6ralement admis que leg lois concernant la
capacit6 des personnes prennent leur effet A dater de
leun promulgation et n'ont point d'effet r6troactif (3).
Mais ce principe ne saurait avoir d'application a cette
cause. Que S. Neveu ait 6t0 on non, lors du transport
du 21 f6vrier 1870, rendue, par 1'art. 164, capable de
disposer de ses biens par acte entrevifs sans 6gard aux

(1) Meyer. Principes sur lea (2) Meyer. Mime ouvrage, No.
questions transitoires, p. 81. 46, p. 153.
Chabot de PAllier. (3) Laurent, vol. 1, No 169.

K
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restrictions de 1'6dit et de l'art. 279, c'est une question 1880
que les faits de cette cause ne permettent pas aux Inti- aLoN
m6s de soulever ici. En serait-il autrement, s'il BR.ET

s'agissait d'une disposition que S. Neveu aurait Four-ir, J.
faite A d'autres qu'd son mari ? On pourrait pro-
bablement alors se demander si ce n'est pas la loi en
force le 21 f6vrier 1870 qui devrait tre appliqu.e et non
pas celle en force lors de leur mariage. Cette question
est toute diff~rente de celle que soulve le transport
dont il s agit en cette cause, et la cour pour cette raison
s'abstient d'exprimer aucune opinion A cet 6gard.

Quant L 1'effet du transport sur cette cause on pour-
rait m6me admettre ivec les Intim6s 1'abolition des res-
trictions de 1'6dit et de l'art. 279, sans quo le r6sultat
leur fit plus favorable. En effet, ces restrictions
disparues, ne reste-t-il pas celles des art. 1200, 1265 et
774 auxquelles il est manifestement contraire'?

L'art. 764 permet bien aux conjoints dans le cas do
secondes noces de s'avantager sans 6gards aux restric-
tions ci-devant existantes. Mais la facult6 qu'il leur
donne ne pout Atre 4xerc6e qu'au moment o6 ils rbglent
leurs conventions matrimoniales. C'est aux futurs
conjoints qu'elle est donn6e et non pas aux 6poux. Une
fois le mariage conclu, les conjoints tombent sous 1'effet
de l'art. 1265 qui leur d6fend de faire aucun change-
ment aux conventions matrimoniales. Ainsi, le. trans-
port doit, ind6pendamment de '6dit et de l'art 279, 6tre
d6clar6 nul pour la part de Scholastique Neveu, comme
6tant fait en contravention A l'art. 1265.

Pour toutes ces raisons, cette cour est d'avis que 1'appel
de Pilon et al, vs. Brunet -.et al, doit 6tre renvoy6 avec
d6pens en. faveur des Intim6s. Et quant & I'appel de
Brunet et al, vs. Pilon et at, cette cour 4tant d'opinion
qu'une partie de la somme de 840 francs, savoir un quart,
eat devenue la propri6t6 de J. Bte. Lacombe, par son droit
de communaut6 avec Scholastique Neveu, le transport

23
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1880 qu'il en a fait aurait dfi' 6tre maintenu pour autant,
PILOX $85.00.

V '. Le jugement de la cour du Banc de la Reine doit en con-
- s6quence tre modifi6, en ajoutant au montant de lacon-

Fournier, J.
damnation la somme de $35.00 ce qui porte A la somme
de $2186.77 le montant pour lequel il y a jugement,
sans modification de la condamnation aux d6pens pro-
nonc6e par la cour du Banc de la Reine.

Appeal dismissed with costs, and on
cross-appeal judgment varied

with costs of such cross-appeal.

Solicitors for appellants: Duhamel, Pag uelo 4- Rainville.

Solicitors for respondents: R. 4 L. Laflamme.

1880 HENRI JONAS............ ...... APPELLANT;

*Oct. 27, 28. AN D

1881 HUMPHREY T. GILBERT..................RESPONDENT.

*Feb'y. 11 ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

By-lato-Pozoer to impose License Tax-Discrimination behoeen
residents and non-residents-33 Vic., c. 4 (N. B.).

J. brought an action against G., the Police Magistrate of the city of
St. John, for wrongfully causing the plaintiff a commercial
traveller, to be arrested and imprisoned on a warrant issued on
a conviction by the Police Magistrate, for vio!ation of a by-law
made by the common council of the city of St. John, under an
alleged authority conferred on-that body by 33 Vic., c. 4, passed
by the Legislature of New Brunswick. Sec. 3 of the Act author.

*PREsENT.-Ritchie, C. J., and Fornier, Henry, Taschereau and
gwynne, J. J.
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ized the mayor of the city of SI. .John to license persons to use 1880
any art, trade, &c., within the city of St. John, on payment of -

JONAS
such sum or sums as may from time to time be fixed and deter- V.
mined by the common council of St. John, &c. i and sec. 4 empow- GnLBErT.
ered the mayor, &c., by any by-lato or ordinance, to fix and -

determine what sum or sums of money should be from time to
time paid for license to use any art, trade, occupation, &c; and
to declare how fees should be recoverable; and to impose
penalties for any breach of the same, &c. The by-law or
ordinance in question discriminated between resident and non-
resident merchants, traders, &c., by imposing a license tax of
$20 on the former and $40 on the latter.

Held,-That assuming the Act 33 Vio., c. 4, to be intra vires of the
Legislature of Neto Brunswick, the by-law made under it was
invalid, because the act in question gave no power to the com-
mon council of St. John, of discrimination between residents
and non-residents, such as they had exercised in this by-law.

APPEAL from a judgment of the Supreme Court of
New Brunswick, whereby judgment was given for the
Defendant (respondent).

William Sandall, as Chamberlain of the City of Saint
John, New Brunswick, made a complaint to Hamphrey
T. Gilbert, the Police Magistrate of the City of Saint
John, that Henri Jonas, who was not a free citizen of
the said City or a registered freeman, or paying rates or
taxes in the said City, did, at the City of Saint John, on
the seventeenth day of June, in the year of our Lord
one thousand eight hundred and seventy-nine, engage
in mercantile business by selling or offering for sale
goods to persons in the City of Saint John without
being duly licensed therefor, as provided by the
ordinance of the Mayor, Aldermen and Commonalty of
the City of Saint John.

That the said Police Magistrate, upon such complaint
being made, on the eighteenth day of June, in the year
of our Lord one thousand eight hundred and seventy-
nine, issued a summons for the said Henri Jonas to
appear before him, the said Police Magistrate, at the
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1880 Police office in the City of Saint John, on the nineteenth
Joxs day of June then next, to answer the said complaint,

GiLBart. and shew cause, if any he had, why a fine of twenty
- dollars as provided in said by-law or ordinance, should

not be imposed upon him for violating the said by.
law.

That in pursuance of the said summons the said
Henri Jonas attended, and on hearing the matter of the
said complaint and the evidence adduced, the said
Benri Jonas was adjudged to be guilty of violating
the said by-law, and a fine of twenty dollars was
imposed upon him; but the said Henri Jonas having
no goods and chattels whereon to levy the said fine
or penalty thus imposed, a warrant was issued by
Humphrey T. Gilbert, the Police Magistrate, under
which the said Henri Jonas was arrested and impri-
soned, and he then paid the fine of twenty dollars.

Thereupon Henri Jonas brought an action against the
said .Hmphrey T. Gilbert for such arrest and imprison-
ment; and to his declaration the defendant demurred,
alleging that from the proceedings set out therein,
namely, the complaint, summons, conviction and arrest,
and the plaintiff having no goods and chattels whereon
to levy the fine or penalty, the defendant was war-
ranted in his proceedings, and the declaration disclosed
no cause of action against the defendant as such Police
Magistrate.

The plaintiff joined in demurrer, and contended that
the Act of Assembly under which said by-law was
made was ultra vires the Legislature, and also that the
by-law or ordinance of the Mayor, &c., was void in law,
and therefore the defendant acted without jurisdiction,
and the proceedings could not be sustained.

In Trinity Term last, the Second Division of the Su-
preme Court, consisting of Judges Weldon, Fisher and
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Wetmore, gave judgment for the defendant on the 1880
demurrer. JONAS

The Acts of the Legislature of New Brunswick and GILBERT.
the by-law or ordinance in dispute in this case are -

referred and set out at length in the judgment of
Court hereinafter given.

As the Court held that it was not necessary to
enter into the question raised whether the Act 33 Vic.,
ch. 4, N. B., is or not ultra vires of the provincial Legis-
lature, nor the question whether or not a commercial
traveller is a person within the operation of the Act,
the elaborate arguments of counsel on these points are
omitted.

Mr. Bethune, Q. C., and Mr. McLaren, for appellant:
The Common Council have no power in reference to

matters of trade to discriminate against non-residents
if such Council has the power to compel persons doing
business in the City of Saint John to take out a license
they must take the same license fee payable by non-
residents as by residents.

The charter gave no power to the Common Council
to distinguish between residents and non-residents of
the City as to the amount of fee to be paid for a
license,-it simply restrained all but freemen from
trading. And even if the Act 3:3 Vic. c. 4 gave power
to the Common Council to put a license in the place of
freedom, it gave the City Council no power to distinguish
between residents and non-residents; if the Act gave
that power, it is claimed it was ultra vires the Local
Legislature; if it did not and the by-law of the City
so discriminates, then the by-law is ultra vires the
Common Council. Does this Act authorize the City
Council to say, for example, residents can do business
here by paying $20 per year, non-residents by paying
$500 per year? Is not this discrimination not contem-
plated by the Legislature ?
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1880 Yet, this is the principle the City of St. Johtn under
Jz'a its by-law seeks to enforce. If the Act 83 Vic. c. 4 had

onesar. provided that residents and non-residents should be
- licensed instead of being made freemen, it might be

said that to a certain extent it was relaxing the res-
traint, &c, but it says in effect that the Common Coun-
cil may make a by-law putting as much heavier a
license fee upon non-residents than upon residents as
they please, whereby the power is given the Common
Council to altogether prohibit non-residents from doing
business in the City. A by-law must not go beyond the
statute. Hardcastle, on Statutes (1), Cooley on Taxa-
tion (2). Dillon, on Municipal Corporations (3).

TDr. Tuck, Q. C., for respondent:-
The point is whether 83 Vic., c. 4 is constitutional,

and not whether 33 Vic. c. 4 gave power to the Common
Council of St. John to pass the by-law in question.
However I -will first answer the argument of my
learned friends on this branch of the case. I admit that
under the original charter, no power was given to tax
wholesale dealers, but the object of 6 Vic., c. 85, was
to enlarge the powers of the Council, in order to reach
all traders.. Then 33 Vic, c. 4, was passed, and under
that Act I contend that any body doing business within
the city of St. John may be taxed. Now if the General
Assembly had power to pass 33 Vic., c. 4, then this Act
gave to the Common Council of St. John the power to
make this by-law. If the Act gives them power to tax,
it gives them power to tax them $20 or $40, there is
no restraint.

See American Express Co. v. City of St. Joseph (4);
Cooley, on Taxation (5).

(1) P. 151. (3) S. 593.
(2) P. 14. (4) 27 American Rep. S3.

(5) Pp. 209, 408.
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The judgment of the Court was delivered by 18
RITCHIE, C. J.: JONAS

This was an action against the Police Magistrate of GiLBEnT.

the city of St. John for wrongfully, as it is alleged,
causing the plaintiff to be arrested and impri-
soned on a warrant issued on a conviction by the
Police Magistrate, for a violation of a by-law made by
the mayor, aldermen and commonalty of the city of St.
John, under an alleged authority conferred on that body
by the 83 Vic., c. 4, passed by the Legislature of New
Brunswick, which Act plaintiff contends was ultra vires
of the Legislature of New Brunswick, or if it had the
legislative power to pass it, the by-law or ordinance
made by the corporation of St. John was not justified
or authorized by the said Act.

We do not think it necessary to enter into the ques-
tion raised as to whether the Act 83 Vic., c. 4, N. B., is
or not ultra vires of the provincial Legislature, nor the
question whether or not a commercial traveller is a
person within the operation of the Act, for we are of
opinion that the by-law or ordinance made under it is
invalid, and therefore conferred no power or jurisdic-
tion on the Police Magistrate of St. John to convict and
imprison for its violation.

By the charter of the city of St. John, dated the 18th
May, 1775, confirmed by 24 Geo. III, c. 46, it was
ordained " that no person whatever not being a free
citizen of the said city shall at any time hereafter use
any art, trade, mystery or occupation within the said
city liberties and precincts thereof, or shall by himself,
themselves, or others, sell or expose to sale, any manner
of goods, wares, merchandizes, or commodities by retail
in any house, shop, place, or standing within the said
city, or the liberties, or the precincts thereof (save in
the times of public fairs), &c." The charter likewise
provided that none shall be made free, but natural-born
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1881 subjects, or such as are naturalized or made denizens;
Jows blacks were excluded from the privilege of becoming free

e VsB. citizens, but it was ordained that the mayor might
- license them to reside and carry on business in the city.

Ritchie,CA.
t This charter was amended by 6 Vic., c. 35, an Act for
the amendment of the charter of the city of St. Tohn,
whereby it was enacted:-

Section 3. That it shall and may be lawful for the mayor
of the said city, and he is hereby authorized to license persons being
natural-born British subjects, or such as shall become naturalized or
be made denizens, to use any art, trade, mystery or occupation, or
carry on any business in .merchandize, or otherwise, within the said
city, on paying yearly such sum, not exceeding five pounds nor less
than five shillings, to be fixed and determined by an ordinance of the
corporation for the use of the mayor, aldermen and commonalty of
the said city of Saint John, together with the fees of office; and be
subject also to the payment of all other charges, taxes, rates or
assessments as any freeman or other inhabitant of the said city may
by law be liable to or chargeable with.

Section 4.-And be it enacted, That aliens, the subjects of any
other country at peace with Great Britain, may be licensed by the
mayor of the said city, to use any art, trade, mystery or occupation,
or to carry on any business in merchandize or otherwise, within the
said city, on paying annually for the use of the mayor, aldermen and
commonalty of the said city, a sum not exceeding twenty five
pounds, nor less than five pounds, together with fees of office, to be
regulated by ordinance of the corporation, and be subject also to the
payment of all other charges, taxes, rates, or assessments as any
freeman or other inhabitant of the said city, may by law, be liable
to or chargeable with.

By an Act further in amendment of the charter of the
city of Saint John, it was enacted: (1)

Section 3.-It shall and may be lawful for the mayor of the city of
Saint John for the time being, or his deputy for the time being, and
he is hereby authorized to license persons being natural-born British
subjects, and also such persons as shall become naturalized or be
made denizens, and also aliens the subjects of any country at peace
with Great Britain, to use any art, trade, mystery or occupation, or
to carry on or engage in any profession or mercantile or other busi-

(1) 33 Vic., c. 4, N. B.
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ness or employment within the said city of Saint John, on payment 1881
of such sum and sums of money as may from time to time be fixed
and determined by the common council of the city of Saint John.; V.
all such persons so licensed to be subject also to the payment of all GILBERT.

other charges, taxes, rates or assessments, and be liable to such RitceC.
duties and obligations as freemen and other inhabitants of the said
city are by law and the charter of said city liable to and chargeable
with.

Section 4.-It shall and may be lawful for the mayor, aldermen
and commonalty of the city of Saint John, in common council, and
they are hereby authorized and empowered, by any by-law or ordi-
nance to be from time to time made and ordained for that purpose,
to fix and determine what sum and sums of money shall be from
time to time paid to the use of the said mayor, aldermen and com-
monalty, for license to use any art, trade, mfetery or occupation, or
carry on or engage in any profession or mercantile, or other business
or employment in the said city, and to establish such a scale of fees,
and sums of money, and to declare how and to whom the same shall
be payable, and how recoverable, and from time to time alter and
vary the same, as the common council may determine; and also to
impose such penalties and forfeitures for any breach of any such
by-laws and ordinances as the common council may deem advisable.

Bec. 5. No person not being a free citizen.of the said city, shall
use any art, trade, mystery, or occupation in the said city, or carry
on or engage in any profession or mercantile or other business or em-
ployment of any kind whatsoever in the said city, without being duly
licensed thereto, as herein provided, under such penalty as may be
prescribed in and by any by-law or ordinance of the said mayor, alder-
men and commonalty, in common council to be from time to time
made and ordained.

Under authority of this Act the mayor, aldermen
and commonalty of the city of Saint John, did make
and order the following by-law and ordinance, namely:

A law relating to persons not being free citizens doing business in
the city of Saint John.

Be it ordained by the mayor, aldermen and commonalty of the
city of Saint John, in common council convened, as follows: -

1. Whenever the mayor of the city of Saint John, or his deputy
for the time being, acting under the authority of an Act of the General
Assembly of the Province of New Brunstoick passed in the thirty-
third year of the Reign of Her Majesty Queen Victoria, c.4, entituled
"An Act in further amendment of the charter of the city of Saint
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1881 John," shall grant a license to any natural-born British subject or

person naturalized or made denizen, or to any alien the subject of a
V.* country at peace with Great Britain. to use any art, trade, mystery

GII ERT. or occupation, or to carry on or engage in any profession or mercan-
Rite .J.tile or other business or employment within the said city of Saint

John; such person nothaving been assessed in the general assessment
of city rates and taxes for the year then next preceding, the mayor
or his deputy, as aforesaid, shall demand and receive from any and
every such person to whom license shall be granted, as aforesaid, for
the use of the mayor, aldermen and commonalty of the said city, the
sum of money hereinafter mentioned and specified, according to the
following scale, namely:-

Professional men, as barristers, attorneys, notaries, physicians,
surgeons, practitioners in medicine or any art of healing, dentists, if
resident, twenty dollars($20). If transientpersons, not having taken
up a residenceforty dollars (W).

Wholesale or retail merchants or dealers or traders, forwarding
and commission merchants, lumber merchants or dealers, the agents
of merchants or traders, express agents, general brokers, manufac-
turers, apothecaries, chemists and druggists, if resident, twenty dol-
lars ($20). I transientpersons, not having taken up a residence, forty
dollars ($40).

Persons not having their principal place of business in this city,
selling or offering for sale, goods, wares and merchandise of any des-
cription by sample card, or any other specimen, and the agents of all
such persons, forty dollars ($40).

Insurance agents, money brokers, money changers, exchange
brokers, and the agents of all such persons, if resident, $20. If
transient persons, not having taken up a residence, $40.

Persons engaged in manual labor, or hired or employed as work-
men or servants to drive any hackney carriage, omnibus or vehicle
used for hire, if resident, $7.50. If transient persons, not having
taken up a residence, twenty dollars ($20).

Persons using any art, trade, mystery or occupation, or engaged in
any profession. business or employment within the city, not coming
under any of the before mentioned, if resident, twenty dollars. If
transient persons, not having taken vp a residence, forty dollars (840.)

All such payments to be made at the office of the chamberlain of
the said city, and to be over and above all other charges, taxes, rates,
or assessments which any inhabitant of the said city may by law be
liable to or chargeable with, and also over and above any and all fees
and sums of money payable for licenses which, under any statute of
the Legislature or by-law of the city corporation, any person may be
required to pay for carrying on any special business in the said city.
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2. All such licenses granted under this law shall be issued under 1881
the common seal of the city, and shall be and continue for a term %-~

JoNAs
from the date of such license up to the first day of May next follow- V.
ing, and shall expire on such first day of May in each year. GLEmiT.

3. Any person, not being a free citizen of the said city of Saint BitohieCJ.
John, registered as a freeman thereof, or not having been assessed in
the general assessment for the city rates and taxes in and for the
year next preceding, who shall at any time use any art, trade, mystery
or occupation in the said city, or carry on or engage in any profession
or mercantile or other business or employment in the said city of
Saint John without having been duly licensed therefor, as provided
by this law, under license existing and in force, shall forfeit and pay
for each and every time he shall so act in contravention of this law, a
penalty of twenty dollars, to be sued for, prosecuted and recovered
in the name of the chamberlain of the said city for the time being,
before the Police Magistrate or sitting Magistrate at the police office,
as provided by law, to be paid and applied in manner and to the use
directed by the charter of the city of Saint John and the laws in force
relating to the local government of said city, and in every case on the
adjudication of any such penalty and non-payment thereof, the same
shall be levied by distress and sale of the goods and chattels of the
person upon whom the penalty shall be imposed, and for want of
goods and chattels whereon to levy, the person shall be committed to
the common gaol of the city and county of Saint John for the term
of ten days.

This Act, in my opinion, only contemplated and au-
thorized the establishment of a uniform rate to be paid
by persons to be licensed under it, to do business in the
said city. I think this general power to tax by means
of licenses involved the principle of equality and uni-
formity, and conferred no power to discriminate be-
tween residents and non-residents; that this is a princi-
ple inherent in a general power to tax; that a power to
discriminate must be expressly authorized by law and
cannot be inferred from general words such as are used
in this statute; that a statute such as this must be con-
strued strictly; and the intention of the legislature to
confer this power of discrimination, must, I think,
explicitly and distinctly, appear by clear and unambigu-
ous words.
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1881 Mr. Cooley, in his work on Constitutional Limita-

JoIs tions (1), says:
GILBERT. The general rule that the powers of a municipal corporation are to

- be construed with strictness is peculiarly applicable to the case of
Ritchie,C.J* taxes on occupations. It is presumed the legislature has granted in

plain terms all it has intended to grant at all.

The legislature never could, I think, have intended that
the corporation of Saint John should have the arbitrary
power of burthening one man or one class of men in
favor of another, whereby the one might possibly be
enabled to carry on a prosperous business at the expense
of the other, but must have contemplated that the
burthen should be fairly and impartially borne, and the
legislature must be assumed to have been quite alive to
the distinction between a general uniform power and a
power to discriminate, for by 6 Vic., c. 88, which they
were then altering, authority is given to discriminate,
between British subjects and aliens, which is entirely
ignored in the 38 Vic. c. 4.

Unless the legislative authority otherwise ordains,
everybody having property or doing business in the
country is entitled to assume that taxation shall be fair
and equal, and that no one class of individuals, or one
species of property, shall be unequally or unduly
assessed.

Uniformity and impartiality in the imposition of
taxes may in many cases, we all know, be very difficult;
still, in construing Acts of Parliament imposing burthens
of this description, I think we must assume, in the
absence of any provision clearly indicating the contrary,
that the legislature intended the Act to be construed on
the principle of uniformity and impartiality; and in
this case, I think it never could have been the intention
of the legislature, not only to discourage the transaction
of business in the city of Saint Tohn, but to do injustice

(1) P. 387.
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to those seeking to do business there, by granting to any 1880
one person or class pecuniary advantages over other ToZs
persons or classes in the same line of business; in other G*

words, to restrain the right of any particular individual -

or class to do business in the city by enabling the cor- RmtcheC.J.

poration to favof, by the imposition of a license tax, one
individual or class, at the expense of other individuals or
classes transacting the same business, thereby enabling
certain individuals or classes to do business on more
favorable terms in the one case than the other.

I therefore think, if the legislature contemplated such
a departure from uniformity and impartiality as is
established by this by-law, such an: intention would
have been made apparent on the face of the Act and
cannot be inferred, and, in the absence of any such
declared intention, I think no power of discrimination
such as they have exercised in this by-law has been
conferred on the corporation of Saint John, and there-
fore the by-law, supposing the local legislature has the
power of enacting the 33 Vic., c. 4, is ultra vires of
that Act, and therefore the defendant had no jurisdic-
tion to act unqer it or to give it effect as he did.

Appeal allowed with costs.

Solicitors for appellant :- W. Watson Allen.

Solicitors for respondent:-W. W. Tuck.
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1880 CHARLES GALLAGER,....................APPELLANT;

*Oct. 28,29.
1881

*Fe II. JOHN TAYLOR. ................ RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Marine policy-Total los-Sale by master-Notice of abandonment.

T., respondent, was the owner of a vessel called the 1 Susan," insured
for $800 under a valued time policy of marine insurance, under-
written by G., the appellant, and others. The vessel was
stranded and sold, and T. brought an action against G. to
recover as for a total loss. From the evidence, it appeared that
the vessel stranded on the 6th July, 1876, near Port George, in
the County of Antigonish, a4joining the County of Guysboro',
N. S., where the owner resided. The master employed sur.
veyors, and on their recommendation, confirmed by the judg-
ment of the master, the vessel was advertised for sale on the
following day, and sold on the 11th July for $105. The captain
did not give any notice of abandonment, and did not endeavor
to get off the vessel. The purchasers immediately got the vessel
off, &c., had her made tight, and taken to Piciou, and repaired,
and they afterwards used her in trading and carrying passengers.

Held, on appeal, that the sale by the master was not justifiable, and
that the evidence failed to show any excuse for the master
not communicating with his owner so as to require him to give
notice of abandonment, if he intended to rely upon the loss as
total.

Per Gwynne, J., that it is a point fairly open to enquiry in a court of
appeal, whether or not, as in the present ease, the inferences
drawn from the evidence by the judge who tried the case with-
out a jury, were the reasonable and proper inferences to be
drawn from the facts.

THis was an action brought by the respondent in the
Supreme Court of Nova Scotia, against the appellant
to recover the amount insured by the appellant, as one

'Pansmr-Ritchie, C. J., and Fournier, Henry, Taschereau and
Gwynne, J. J.
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of the underwriters upon a policy of Marine Insurance 1880
issued by the Ocean Marine Insurance Association of GALLAGHER

Halifaz, upon the schooner " Susan," belonging to the TAYLOR.

respondent, alleged to have been totally lost by a peril -

insured against.
The appellant having appeared and pleaded in said

action, the same was tried before the Honorable Mr.
Justice James, one of the assistant Justices of said
Court, at the sittings of said Court, at Halifax, in No-
vember, 1878, who gave judgment in favour of the
Respondent for the amount claimed by him.

A rule nisi to set aside the judgment so given was
taken out by the appellant, and at the last term of the
Supreme Court at Halifax was argued before four of
the Judges of that Court sitting in banco, a majority of
whom subsequently gave judgment discharging said
rule nisi with costs.

The material facts of the case are as follows -

On the 6th of July, 1876, the vessel in question
having been caught in a gale of wind, was driven on
shore by the fury of the storm, and stranded at or near
Cape George in the County of Antigonish, N.S., and at
low water persons could walk round her.

The Captain immediately went off to Antigonish
(four hours journey), noted his protest and telegraphed
to Messrs. Harrington 4- Co., of Halifax, who had
acted as agents for the owners in effecting the in-
surance-" Schooner Susan on shore Cape George, likely
a total wreck." Messrs. Harrington showed this tele-
gram to the agents of the underwriters on the 7th of
July.

On the 7th of July the Captain returned to the ves-
sel, and caused her to be surveyed by three persons, who
reported that it would be useless attempting to repair
her or get her off, and thereupon condemned her as
totally unseaworthy, and recommended that she and her

24
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1880 hull and materials should be sold for the benefit of all
GALLAGHER concerned.

T oR. The owner of the vessel resided at the time at Isaac's
- Harbor; this is in the County of Guyaborough, Nova

Scotia, the county adjoining that within which the
vessel was stranded.

The place where the vessel was stranded was within
from four to eight hours drive from the town of Anti-
gonish, the shire town of the county of that name,
which was in telegraphic communication with Halifax,
and with Pictou, the shire town of the adjoining
county of that name. There was also a tri-weekly
mail to and from the town of Antigonish.

The vessel valued at $1200, insured for $800, was-
advertised on Saturday, July 8, to be sold, and was
sold on Tuesday following, July 11th, for about $105.

The weather continued fine from the day after the
stranding until the sale; there was no evidence that
any effort was made to save or get off the vessel before
the sale, but on the other hand, the captain admits that
he made no effort to get her off, and one of the sur-
veyors, Donald McEachren, stated that " If weather
kept fine, he allowed she could be got off."

The evidence as to the actual damage done to the
vessel was conflicting; but she undoubtedly continued
to exist as a vessel at the time of sale, and on that day
a contract was made to take her off for $35. She was
got off by the following Saturday, July 15th. She was
made tight on the shore and then taken to Picton and
there put on the Marine Slip; was repaired, and for over
a year was used as a packet between Antigonish and
Pictou, and made one trip to Halifax, during which
time she carried freight and passengers.

Mr. Rigby, Q.C., for appellant:
In view of the uncontradicted facts and under the
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authority of Knight v. Faith (1) and Kaltenback v. AlcKen- 1880
zie (2) I contend there was no total loss of the " Susan," GALLAGEBR

actual or constructive, no notice of abandonment having TAVon.

been given. It was for the plaintiff to make out all the -

elements, at the time the vessel was sold, of an actual
total loss. In this he has entirely failed.

[Ritchie, C J.: We will call on the other side to see if
they can make out a case.]

Mr. Gormully and Mr. Graham for respondent:
It is submitted that this case turned, as appears by

the opinion of the Court below, on questions of fact,
such as, was the loss total or only constructively total;
was the sale by the master justifiable under all the cir-
cumstances so as to pass the property in the wreck.
Unless, therefore, this Court is of opinion that there
was no evidence at all to support this verdict, this case
is not appealable.

The objection and the only objection to the verdict,
urged by the appellant in the Court below, was
that the loss was not an actual total loss but a
constructive total loss, that consequently to entitle the
respondent to recover as for a total loss, it was neces-
sary to prove notice of abandonment to the under-
writers.

Now, whether the vessel in this case was an actual
total loss or a constructive total loss, whether she was
a mere wreck or still a ship, though in a damaged con-
dition, was a question of fact which the tribunal of fact
has disposed of in the respondent's favor. Having
regard to the injuries the ship had received, her position
on the rocks, the imminence of the danger of her
complete destruction, there was ample evidence to go
to the jury that she was an actual total loss. But if there
were only a scintilla of evidence to go to the jury as to

(1) 15 Ad. & E. N.S. 647.
241

(2) 3 C. P. D. 467.
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1880 this fact then this Court cannot review the finding of
GALLAGHERthe jury.

TATLOR. See Cobequid Marine Insurance Co. v. Barteaux (1);
- Cambridge v. Anderdon (2) ; Roux v. Salvador (3) ; Farn-

worth v. Hyde (4); Kaltenbach v. Mackenzie (5).
By the text writers and authorities there appears to

be a sort of middle case between an actual total loss and
a constructive total loss. This middle case arises where
the ship, though something more than a mere congeries
of planks is in a position of imminent peril, and where,
by the Maritime law, an implied power to sell her for
the benefit of all concerned is reposed in her master.
Arnold treats such a case where a sale takes place, under
actual total loss. The facts of the case bring it within
this principle.

See Arnold (6); Idle v. Royal (7).
If it be found that the master was justified in selling

the ship and the notice of the loss of the ship and the
sale reached the owner at the same time, then we
contend, on the latest authorities, that no notice of
abandonment would be necessary. This also has been
found as a fact.

RITCHIE, C. J.:-
The plaintiff seeks to claim in this case as for a total

loss. I think the evidence most clearly shows that the
sale was wholly unjustifiable. There was no such
necessity as justified it. The master could, and
clearly should, have communicated with his owners.
1 do not think it necessary to go through the
evidence in this case, as my brother Gwynne has
reviewed the evidence at length in his judgment, and

(1) L. B.6 P. C. 327. (4) L. R. 2 C. P. 204.
(2) 1 C. & P. 213. (5) 3. C.P.D. 469.
(3) 3 Bing. N. C. 266. (6) Vol. 2 p. 953,956.

(7) 8 Taunt. 755.
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I entirely concur with him. It cannot be denied that 1881
there was not an actual total loss, and there being no GALLGHER

justification for the sale, no abandonment, in fact T "A

nothing to make this a constructive total loss, the -
Ritchie,0.3.

plaintiff, claiming a total loss, and declining to claim t

for a partial loss, should have been non-suited, or a
verdict entered against him.

FOUNIER and TASOHEREAU, J.J., concurred.

HENRY, J.:
I concur in the view expressed by the Chief Justice

that there is no evidence to show there was a total loss.
The vessel was lost in July, the Captain had an oppor-
tunity to communicate with the owners, he did not do
so, but sold the vessel for a nominal sum. She was
immediately got off and repaired, and afterwards carried
freight and passengers.

Under such circumstances we must hold that notice
of abandonment should have been given. The owner
is always in such cases answerable for the neglect of the
Captain. If the law left it to the owner to say that
he had notice of the loss only after the sale, then all
the owner need do, would be to instruct his captain to
use his own judgment when a loss took place and never
refer to him. Such is not the law. Under the circum-
stances of the case I am of opinion there is no evidence
to justify the sale, in fact there is no evidence that the
vessel was ever in actual danger.

Now as the plaintiff insisted on a total loss, he can-
not succeed. He declined to recover for a partial loss.
We must hold that he is not entitled to recover in this
action for a total loss when no notice of abandonment
was given, even if otherwise entitled to our judgment.

GWYNNE, J.:-

This. case raises no question as to the weight to be

373



BUPREME COURT OF CANADA. [VOL. V.

1881 attributed to the finding of a Judge, who tries a case
GALLaoEa without a Jury, upon matters of fact, for here the

TAYo Judge's finding is the result of inferences drawn by
him from evidence as to which there is no dispute, and

Gwynne, . in that case, inasmuch as the question is whether or not
the inferences so drawn are the reasonable and proper
inferences to be drawn from the facts proved, the rule is
that this raises a point which is fairly open to inquiry
in a court of appeal.

Now in this case, as it appears to me, the learned
Judge before whom the trial took place and the Supreme
Court of Nova Scotia, the majority of which Court sus-
tained the verdict which was rendered for the plaintiff
as in the case of a total loss, have proceeded upon the
basis that the loss of the schooner was a constructive and
not an actual total loss. The learned Judge who rendered
the verdict says that he considered the vessel as she
lay on the beach at Cape George before the sale, taking
into consideration the risk to which she was exposed, to
be of no value as a ship, and that therefore he was of
opinion there was a total loss, and accordingly he found
for the plaintiff for the amount claimed. In the judg-
ment given by him in the court above, upon the rule
nisi to set aside this verdict, he says :

Several defences were set out in the pleas, but the only question
really at issue was whether the plaintiff was entitled to recover for a
total or a partialloss. A partial loss was not denied, but the plaintiffs
counsel contended that the circumstances of the case were such as
to constitute a constructive total loss which was denied by the
defendant's counsel.

And after repeating his opinion as above expressed in
his verdict he explains his meaning more fully by ad-
ding:

She was a ship, it is true, in outward form after the accident, but
never a good one. The purchasers made nothingof their bargain, and
when she went on shore some eighteen months after, although she
was insured and might have been got off she was not considered
worth the expense,

814
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And finally he says: 1881
I think there is sufficient evidence given by the plaintiff that GALLAGHER

the vessel could not have been got off and repaired so as to be a good V.
vessel except at an expense exceeding her value, if at all, and if not TAYLOR.

the Plaintiff had a right under the cases to treat her as a total loss. Gwynne, J.
But for the words " so as to be a good vessel " the

learned Judge would have in precise terms applied the
test which distinguishes a constructive from an actual
total loss, that question being whether the damage sus-
tained can be so far repaired as to keep it a ship, though
perhaps not so good a ship as it was before, without
expending on it more than it was worth. If she was re-
pairable there was no actual total loss, but if she was
repairable only at an expense exceeding her value
when repaired, then the loss was a constructive, not
an actual total loss (1).

In view of the evidence, which excludes in this case
all idea of an actual total loss, and of the above observ-
ations of the learned Judge in support of the opinion
he had formed at the trial, we must fairly conclude that
the learned Judge proceeded upon the basis of there
having been established to his satisfaction a construct-
ive total loss only. The learned Chief Justice of the
Supreme Court of Nova Scotia, also plainly treated the
case as one of constructive total loss only, and he was
of opinion that the circumstances appearing in evidence
constituted a waiver of notice of abandonment.

A point was argued before us which does not appear
to have been discussed in the court below, namely:
that the verdict for the plaintiff as for a total loss is
sustainable upon the ground that the sale was justified
under the circumstances appearing in evidence, and
that the plaintiff did not receive notice of the loss until
after the sale when he received notice of both at the
same time, and that therefore notice of abandonment

(1) Farmworth v. Hyde, 14 r.P,. N.S. R1I' ; Ra' k:?, v. Pot-, T.. 1:. f.
H.L83.
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1881 was useless and unnecessary. The loss, if total, being
iALLAGHER only constructively not actually so, it cannot be, and has

V. not been, disputed, that notice of abandonment was
TAYOR.

necessary to be given, unless the non giving it was
n Jexcused in law, or was waived in fact, by the defendants,

or must in law be treated as having been so waived,
under the circumstances appearing in evidence.

That notice of abandonment was not given is admitted.
The questions therefore which we have to determine

appear to me to be, 1st. Was there any actual waiver
by the defendant of notice of abandonment, or is it a
proper inference to draw from the evidence that the de-
fendant did waive such notice ? 2nd. Does the evi-
dence establish that the sale by the master was justified
in view of the circumstances under which that sale took
place ?

It is not pretended that there is any evidence of an
express waiver by the defendants of notice of abandon-
ment, but, as I understand the judgment of the learned
Chief Justice of the Supreme Court of Nova Scotia, he
rested his judgment that the notice was waived upon
the ground that he found from the evidence-

That the defendants had a competent agent on the spot who was
left without instructions though he wrote for them and was cogniz-
ant of all that was taking place.

Mr. Justice fames, who tried the case, says, in his
judgment upon this point:

The captain, after examining the vessel next morning and taking
such advice a she could get on the spot, went to Antigonish where he
noted his protest and telegraphed to the vessel's agents in Halifax
who at once informed the defendant's company, but did not give
notice of abandonment. They telegraphed to their agent, Mr. Whidden,
who, on 8th July, proceeded to the wreck and examined her. He
knew she had been examined by the Surveyors; saw the advertise.
ment of sale; he also conversed with the captain and abstained
from cautioning him that the vessel ought not to be sold; he and
another witness (McDonald) while not differing materially from the
five witnesses for plaintiff as to the facts expressed an opinion at the
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trial that she could have been got off for a small sum and rendered 1881
perfectly tight, but at the time he expressed no such opinion to the GArUAGREs
Master as I think he as the agent of the underwriters ought to have V.
done if he thought he was about to do wrong. TAYLon.

And again : Gwynne, J.

He promised Captain Sullivan to communicate with the Insurers
by letter and by telegram. He telegraphed to them from Antigonish
and if they had answered by telegraph instead of by letter Whidden
could have been at the sale with their instructions ; as it was the
master expected him and waited for him at the sale.

" Apart from the other evidence," he adds,
I consider that the conduct of the Insurers under the circumstan.

ces in neglecting to advise the master when their agent had vir-
tually undertaken that they would do so, and had encouraged him
to proceed with the sale by promising to be present, to be a very
material circumstance for the consideration of a Jury. It appears
to me that he had a right under the circumstances to assume that
they agreed with him in his opinion as to the sale of the vessel and
were satisfied that the sale should be held, and my opinion at the
trial was and still is largely influenced by these facts.

It appeared in evidence that Mr. Whidden above
referred to was only an agent for the defendants when
specially employed pro re naid. No evidence was
offered as to what was the nature or extent of his
agency in the particular case. It may have been sim-
ply to inspect the damage as well as he could, advise
his principals and to observe what was passing so as to
enable his principals to form an opinion as to whether
every thing had been done by the master that should
have been done under the circumstances.

In the above observations the learned Judge, as it
appears to me, indicates the nature of the enquiry which
he considered the circumstances would have rendered
proper to be submitted to a Jury by the impression
which he says those circumstances had made upon his
own mind, namely, that the master had a right to
assume that the defendants agreed with him in his
opinion as to the sale of the vessel and were satisfied

St?
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1881 that the sale should be held. If indeed the evidence
GALLAGHR had shewn that Mr. Whidden had been appointed by

TAYLOR. the defendants as their agent, not only to inspect the

- vessel, but invested with full power to act for them in
- accepting, if he should think fit, possession of the vessel

as an abandoned wreck, and to do whatever he might
think most for their interest, either by sale of the wreck
or otherwise, and that under such circumstances he had
assented to the sale taking place under the direction of
the master, there might have arisen a proper question to
be submitted to a Jury -whether the underwriters had
not in fact accepted possession of the wreck to deal with
it as they thought best for their own interests, and
whether the subsequent sale by the master should not in
fact be regarded as a sale by the underwriters themselves
so as to preclude them from disavowing it in a suit by
the owners upon the policy? But the evidence raised no
such question; all that the evidence established was
that the underwriters, having been notified of the fact
that the vessel was aground, but having no intimation
from the owner that he elected to abandon, appointed
an agent to inspect the condition of the wreck who
did not interfere with the master either by assent-
ing or objecting to his proceedings. He seems to have
left the master to exercise his own judgment, although
informing him that he had written and telegraphed to
his principals and would communicate to him any ins-
tructions he might receive, if he should receive any,
before the sale which upon his own authority the
master had advertised. No case has been cited in support
of the proposition that under these circumstances there
was any legal obligation imposed upon the defendants
to notify the master whether they assented or objected
to the proceedings taken by him. It was quite com-
petent for them, if so disposed, to watch his proceedings,
and the obligation rested upon him, in the event of his
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employers setting up a claim for a total loss, to take 1881
care to be furnished with evidence that his proceedings GALLAGHER

were conducted legally and that a sale by him was TJ.L

strictly warranted by the circumstances of the case. Gwynne, J.
There is nothing in the evidence, in my opinion, from

which an inference of fact or of law can be properly
drawn that the defendants waived their right to receive
from the owners notice of abandonment if the owners
intended to claim for a total loss; or to estop the
defendants from resisting such a claim upon the ground
that they had no such notice; or from insisting that
the evidence failed to establish that the sale by the
master was justified. And this brings me to the consi-
deration of that question.

Mr. Justice Blackburn in Rankin vs. Potter (1) says:

As has often been observed, a sale by the Master is not one of the
underwriters' perils and is only material as shewing that there is no
longer anything which can be done to save the thing sold for whom
it may concern.

The effect of a valid sale being conclusively to deter-
mine that neither assurers nor assured could do any-
thing, it is of the utmost importance that an imperative
necessity for the sale should exist in order to justify it.

Accordingly, in Robertson v. Clarke (2), cited by
Lord Campbell, C. J., delivering judgment in Knight v.
Faith (8), it was held that it is not sufficient to shew
that the sale was bond fide and for the benefit of all
concerned, unless it also be shewn that there was
urgent necessity for its being resorted to ; and in
Farnworth vs. Hyde (4) Bytes, J., says :

In all cases of alleged constructive loss where the Captain takes
upon himself to sell the ship, the necessity of so doing ought to be
strictly proved and the jury are not at liberty to act upon conjecture.

Nor will it be enough to shew that to sell the vessel

(1) L R. 6 H. L at p. 122. (3) 15 Q. B. 657.
(2) 1 Bing. 445. (4) 18 C. B. N. 8. 868.
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1881 was a prudent course for the Master to pursue. In
GALLAGHEa Kaltenbach vs. McKenzie (1) Lord Justice Thesiger

V.
TAYI.o% says:

Gwyne, J. If at any moment an assured who is entitled to treat a loss as a
constructive total loss may at the same time absolve himself from
giving notice of abandonment by selling the vessel, tohich although a
prudent course is not a necessary one, it would lead to the greatest
danger of frauds upon underwriters and, at all events, to very con-
siderable inconvenience in reference to policies of marine insurance.

And referring to the particular circumstances of that
case, he says :

Although it is admitted that the vessel was a constructive total
loss in the sense that the cost of repairs would be greater than the
value of the vessel when repaired, I cannot trace any evidence to
the effect that if the sale of the vessel had been postponed for two
or three or four months she would have ceased to exist in specie, or
that the loss from a constructive would have become an actual total
loss. If that be so, then upon principle and authority it appears to
me the plaintiff is not entitled to use the fact of that sale as a reason
for excusing himself from giving notice of abandonment.

And in Lapraik v. Burrows (2) the law is laid down by
the Privy Council thus:

The law as we conceive it to be settled is this-that there must be
a necessity for the sale, that when the master has no authority from
his owner to sell he is not at liberty t0 sell merely because he deems
it to be advantageous to his owner, but that there must be a neces-
sity for the sale. The necessity which the law contemplates is not
an absolute impossibility of getting the vessel repaired; but if the
ship cannot be sent upon her voyage without repairs, and if the
repairs cannot be done, except at so great and so certain a loss that
no prudent man would venture to encounter it, that constitutes a
case of necessity. We should be exceedingly reluctant to relax the
law upon this head because it is of great importance that masters of
ships should not divest their owners of their interest in those ships
without due authority except they are strictly justified by the
necessity of the case.

The like law prevails in the Courts of the United
States, as will appear by reference to Hall vs. Franklia

(2) 13 Moore P. C. at p. 144,(1) 3 C. P. D. at p. 486.



VOL. V.] SUPREUfE COtURT OF CANADA.

Insurance Co. (1) and Bryant v. The Commonwealth 1881
Insurance Co (2) and many other cases cited in Prince GALL HERS

v. The Ocean Insurance Co. (3). *.
As the authority of the master is not derived from -

express power to sell given to him by the owner, but Gwynne, J.
from the necessity of the thing when placed in the
position of being unable to consult with the owner, it
is obviously of the first importance to enquire as to the
opportunity the master had of consulting with the
owner.

In the American Insurance Co. vs. Center (4) it is laid
down, that the master is not authorized to sell except
in a case of absolute necessity, when he is not in a
situation to consult with his owner and when it is
necessary for him to act as agent for whom it may con-
cern; and in Parsons on Marine Insurance (5) the rule is
laid down thus:

Nor is the master at liberty to sell without notice to, or the advice
of, the owners, provided he be so near them that he can delay the
sale for this purpose without endangering greater loss.

The law as laid down by Mr. Parsons is approved in
the Privy Council in Cobequid Marine Insurance Co. vs.
Barteaux (6) where Sir Henry Keating, delivering the
judgment of the Privy Council, says:

With reference to the law upon the subject there seems now to be
no doubt whatever; and it cannot be questioned that the master,
under circumstances of stringent necessity, may effect a sale of the
vessel so as thereby to affect the insurers. That he can only do so
in cases of such stringent necessity has been laid down in a great
variety of cases unnecessary more particularly to be referred to as
they are well summarised in the work of Mr. Parsons at page 147,
where he also takes the distinction between the rule that a sale is
justified by stringent necessity only, and what was sometimes supposed
to be a rule, that the sale would be justified if made under circum-
stances that aprudeutowner uninsured would have made it. He distin.

(1) 9 Pick. 478. (4) 4 Wendell 52.
(2) 13 Pick. 543. (5) 2nd Vol., p. 142.
(3) 40 Maine 487. (6) L. R.6 . P. 327.
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1881 guishes between them an I establishes upon satisfactory authority
that whilst what a prudent owner would have done under the cir-

0* cumstances if uninsured may illustrate the question as to how far
TAYLoR. there was a stringent necessity for selling, yet that the rule is that

there must be a stringent necessity. In Arnold on Insurance the cir-
cumstances that will justify the master in selling seem to be well and
clearly put and to be quite borne out by the authorities that are cited
in its support. Mr. Arnold says, the exercise however of this power,
that is, the power of the master to sell, is most jealously watched by
the English Courts and rigorously confined to cases of extreme neces-
sity, such a necesseity, that is, as leaves the master no alternative, as
a prudent and skilful man acting bondfide for the best interest of
all concerned and with the best and soundest judgment that can be
formed under the circumstances, except to sell the ship as she lies.
If he come to this conclusion hastily, either without sufficient exami-
nation into the actual state of the ship, or without having previously
made every exertion in his power with the means then at his disposal
to extricate her from the peril, or to raise funds for the repair, he will
not be justified in selling her, although the danger at the time appear
exceedingly imminent. That seems to be the true rule to apply in
these cases where it is most important to confine within strict limits
the power of a master to sell the ship.

Applying then the principle of these cases to the
facts of this, we find that on the 6th July, 1876, the
vessel while on her voyage fromGuysboro to Pictou was
stranded at Cape George, which is distant about 25
miles from Psctou, where a tug boat could have been
procured if required; about 20 miles from Antigonish,
where there was telegraphic communication with
Halifax, and about 50 or 60 miles from Isaac's Harbour
where the plaintiff resided. On the morning of the 7th
July, the master went to Antigonish and telegraphed
news of the disaster to the Messrs. Harrington 4 Co.,
who as the plaintiff's agent had effected for him the
insurance upon the vessel. It is not alleged that they
had any authority from the plaintiff enabling them to
bind him by a notice of abandonment, and if they had,
it is plain that they did not exercise it, for no notice
was given. On the same day the master placed the
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vessel in the hands of one Cunningham, an auctioneer 1881
at Antigonish, as his, the master's agent. Cunningham GALLAG s
appointed three persons named Graham, McMillan .
and McEachren to survey her, of these, two were G nn, 3.
called as witnesses upon the trial, one of whom, namely -

McEachren, although he said that he did not see any
chance of getting the vessel off in the condition she
was and taking the risk of the weather, admitted that
if the weather kept fine she could have been got off.
He, however, said that he did not see any broken timber
or broken plank except where the hole was; the
other, McllMillan, who described himself as a farmer,
said that he had had no experience with vessels, and
he says that he saw no chance of getting her off. They
all three, however, signed a report to the effect that

There is no prospect of the said schooner ever being floated off
where she now lies. That it would be useless to attempt repairing her
or getting her off, and we therefore condemn the said schooner as
totally unseaworthy and recommend that the said schooner, her
hull and materials, be sold for the benefit of allconcerned.

Upon this report, Cunningi. am, who describes himself
as agent of the captain, whom he understood to be the
owner, gave notice of sale of the vessel for the following
Tuesday, the 11th July, when she was sold by Cun-
ningham (acting as auctioneer) to one Mullins. The
account given by Cunningham of the sale is as follows.
He says :-

John Graham (the third surveyor) and I were owners of the vessel
afterwards. I obtained an interest in her on the day of sale. The
morning of the sale Capt. Mulline was lying off thewharf, and I asked
him to buy her. He said he had no means. I had asked Graham
before. My object was to sell to the best advantage. Graham did
not agree to take an interest before the sale. I told Mfullins if he
bought her I would back him.

That Mr. Cunningham did not think he was selling
the vessel as a wreck, but as a vessel capable of navig.
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1881 ating the Ocean appears from his own statement, for he
GALLAGRER says

TAYLR. After the sale I induced Graham to take an interest, as he and I
- had some business requiring a veasel of that class. Mullins was to

Gwynne, J, have an interest too : this was arranged after the sale on the same
day.

She was accordingly sold by Cunningham to 1ullins
for $157.50 leaving after the deduction of all charges
the sum of $52.53 in the hands of Cunningham after
the sale, and on the same day Mullins gave up to Cun-
ningham and Graham the interest which he had
acquired by the sale to him. He in fact, as shewn by the
evidence, purchased for Cunningham and at his request.
As to the damage which the vessel had in fact sustained
Cunningham says:

I don't think she was very much logged, can't tell if her timbers
were affected. I think 3 or 4 of the butts were started. There was a
hole in her forward where she struck a rock, don't know of any
other damages.

And he adds:
On the same afternoon as the sale had taken place we employed

McDougall to take her off for $35 for labor only, we supplying all
materials, they gathered some of the stuff that day, Tuesday, and
she was got off by Saturday.

It thus appears that with the appliances there at hand
she was got off at an expense of $35. What it cost to
repair is not stated; but from the above description of
the damage, and from what Cunningham further says,
the expense does not appear to have been great. He
says:

Some of the repairs were done before she was got oft. She was
caulked on the shore, then taken to a wharf and partly repaired, then
taken to Pictou and put on the slip. Her timbers were not rotten-
her bottom was perfectly sound and good when we tried her and
bored into her upper timbers the next year.

He adds:
The started butts were spiked down again anda new piece of plank

was put where there was found a hole from striking on the rook.
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Then it appears that Cunningham and Graham used 1881
her that season and the following one as a packet GALLAGHER

between Antigonish and Pictou, and she was lost in ,VL.
October, 1877, and as Cunningham did not know the -

vessel before she was stranded in July, 1876, he cannot Gw 'nne, J.
say whether after the repairs then done to her she was
or not in as good condition as she had been in before
she was stranded.

The Master in his evidence admits that he did not
make any effort to get her off. Nor did -he try to get
assistance to get her off, neither did he commu-
nicate with his owner, and he does not give any reason
in excuse of his not having done so. Thus it appears,
that although the vessel lay from the 6th to the 11th
July on the beach from which she could have been and
in fact was removed at an expense of $35, the Master
made no attempt whatever to get her off and made no
communication to the owner, who was distant only
about 50 or 60 miles from the place where the vessel lay.

Now, wholly irrespective of the above evidence
as to the circumstances attending the conduct of
the sale, which, whatever may have been the motive
for such conduct, can only be mentioned to be con-
demned; but wholly apart from that, it is apparent
that the evidence fails to shew any excuse for the
master not communicating with his owner, so as to
enable him to give notice of abandonment if he
intended to rely upon the loss as total; it fails to shew
that, having regard to the cost of repairs, the loss could
have been converted from a partial into a constructive
total loss, or that notice of abandonment would in this
case, any more than in. Knight v. Faith, have entitled
the plaintiff to recover as for a total loss, or have
deprived the defendant of the right to dispute the
validity of the sale; it utterly failed in short to shew
those attendant circumstances which are absolutely

S5
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1881 necessary to establish that urgent necessity for the sale
GALLAGWER which alone can justify a sale by the Master so as to

TAYLOR. subject the insurers to liability as for a total loss.
- The Appeal must therefore be allowed and the rule in

GMe, . the Court below made absolute for a new trial, and as it
is not suggested that any better evidence could be given;
and as it appears that the insurers have been always
willing to deal liberally with the plaintiff upon the
basis of a partial loss, which is all that under the
evidence he is entitled to, I think that the appellant
should have the costs of this his successful appeal and
that the rule in the Court below should be for a new
trial without costs.

The circumstances of this case differ from those of
Cobequid Marine Insurance Co. v. Barleaux (1) where
both sets of costs were ordered to abide the event of
the new trial, because the verdict there was deemed to
be only against the weight of the evidence. Here the
evidence wholly fails to justify the sale.

Appeal allowed with costs.

Solicitor for appellant: S. G. Rigby.

Solicitor for respondent: N. H. Meagher.

(1) L R. 6 P. C. 327
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PATRICK RYAN........... ...... APPELLANT; 1880

AND 'Nov. 16.

MICHAEL RYAN........ ........ RESPONDENT. 1881

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. *Feb'y. 12i

Statute of Limitations-Possession as Caretaker-Tenancy at will-
Finding of the Judge at the trial.

The plaintiff's father, who lived in the Township of T, owned a block
of 400 acres of land, consisting respectively of Lots 1 in the 13th
and 14th Concessions of the Township of W. The father had
allowed the plaintiff to occupy 100 acres of the 400 acres, and he
was to look after the whole and to pay the taxes upon them,
to take what timber he required for his own use, or to help
him to pay the taxes, but not to give any timber to any one else,
or allow any one else to take it. He settled in 1849 upon the
south half of Lot I in the 13th Concession. Having got a deed
for the same in November, 1864, he sold these 100 acres to one
ff. K. In December -following he moved to the north half of
this lot No. 1, and lie remained there ever since. The father
died in January, 1877, devising the north half of tfie north half,
the land in dispute, to the defendant, and the south half of the
north half to the plaintiff, The defendant, claiming the north
50 acres of the lot by the father's will, entered upon it, where
upon the plaintiff brought trespass, claiming title thereto by
possession. The learned Judge at the trial found that the plain-
tifl entered into possession and so continued, merely as his
father's caretaker and agent, and he entered a verdict for the

defendant. There was evidence that within the last seven years,
before the trial, the defendant as agent for the father was sent
up to remove plaintiff off the land because he had allowed timber
to be taken off the land, and that plaintiff undertook to cut no
more and to pay the taxes and to give up possession whenever
required to do so by his father.

Held,-Reversing the judgment of the Court of Appeal for Ontario,
that the evidence established the creation of a new tenancy

at will within ten years.

PRESENT.-Ritchie, C. J., and Fournier, Hery, Tasoherea and
ynne, J. J.
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1880 Per Gwynne, J., that there was also abundant evidence from which
Rf-, the judge at the trial might fairly conclude as he did, that

V. the relationship of servant, agent, or caretaker, in virtue of which
RYAN. the respondent first acquired the possession, continued through-

out.

APPEAL from the Court of Appeal of Ontario. The
action, which was for trespass to realty, was brought
by the respondent Michael Ryan in the Court of
Common Pleas for Ontario, and was tried at the Fall
Assizes of 1878, at Berlin, before the Honorable
Chief Justice Hagarty, without a jury, when a verdict
was entered for the defendant with leave reserved
to move to enter a verdict for the plaintiff for such
amount of damages as the Court might deem proper.
In Michaelmas Term following, a rule ni.41 was
granted calling upon the defendant to show cause why
the verdict for the defendant obtained at the trial
should not be set aside, and a verdict entered for the
plaintiff for such amount as the Court might deem the
plaintiff entitled to recover pursuant to the Common
Law Procedure Act, and to the leave reserved at the
trial, on the grounds that the verdict is contrary to law
and evidence, and that the plaintiff established a title
by the Statute of Limitations under the evidence given
at the trial, and that such possessory title to the land
in question was made out as against the plaintiffs
father, the late Tionas Ryan, under whose will the
defendant claimed, and that on the evidence the plain-
tiff was entitled to a verdict.

In the same Term the rule was argued, and judgment,
which was reserved, was delivered on the eleventh
day of February, 1879, when, the Court being equally
divided, the rule dropped.

On the seventh day of March, 1879, the Court again
delivered judgment discharging the rule nisi, without
costs, for the purposes of appeal. The plaintiff appealed
to the Court of Appeal, when the appeal was allowed
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with costs, and a verdict ordered to be entered for the 1880
plaintiff (respondent), for $10.00 damages. RYAN

The facts and pleadings will be found in the V.
RYAN.

judgments hereinafter given (1).

Mr. King for appellant -

The only question to be determined is whether the
respondent (the plaintiff) has acquired a title to the
locus in quo by length of possession. The question is
one of facts or inferences of fact, and I shall have
to refer to the evidence.

I contend that the respondent was the servant,
agent, or caretaker of his father, the owner of the land,
and that his occupation was in fact the possession of the
father, and not adversely to him, or as tenant under
him.

[The learned Counsel then reviewed the evidence
bearing on this point.]

The learned Chief Justice of the Queen's Bench,
before whom this action was tried without a jury,
found as a fact that " whatever occupation plaintiff had
"of this land was acting as agent and caretaker for his
"father, and, as between the father and a stranger, I
"think plaintiffs possession would be the father's pos-
"session. On the evidence it seems the father used to
"send up money to pay the taxes till 7 or 8 years
"ago. He then said, knowing plaintiff was using it,
"that he must pay the taxes for the use of the land. I
"find as a fact that plaintiff, even to his father's death
"in 1877, did not occupy or claim it as his own against
"his father, but merely as acting for him, living on the
" south 50 acres and using this north 50 (now in suit,)

clearing some of it, taking timber off some part and
"protecting it."

This finding was approved of by Mr. Justice Gwynne,
(1) See ako reports of the case, 29 U. C. C. P.449 and 4 Ont. App.

R. 563.
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1880 then one of the judges of the Court of Common Pleas,
a and subsequently by Mr. Justice Patterson in the Court

RYN. of Appeal.
- In so far as the evidence on this, or iifact any other,

branch of the case is conflicting, the appellant would
merely refer to the well known rule which is indicated
by Mr. Justice Patterson where he says : " The solution
"of these questions depended upon evidence, which
"was conflicting, and the details of which have been
"discussed in the judgments. From that discussion it
"is obvious that the reliance to be placed on the testi-
"mony of one witness or another became a very mate-
"rial element in the decision. It was, therefore, a case
"in which the opinion of the Judge who heard and
"saw the witnesses would have been of great value,
"and ought to have been conclusive whenever the
"choice lay between conflicting versions of the same
"incident."

The following cases all bear on this branch of the
argument :-Perry v. Henderson (1); Quincey v. Canif
(2); Silverthorn v. Teal (3); Heyland v. Scott (4); Ellis
v. Crawford (5) ; Moore v. Doherty (6) ; Allen v. England
(7), quoted in Kefer v. Keffer (8).

Then if, on the facts, the proposition already con-
tended for that the respondent was the servant, and
not the tenant, of his father the testator, is not the pro-
per conclusion to be drawn from the evidence, it should
be assumed that the respondent obtained possession
under such circumstances as to create a tenancy between
the testator and him, such tenancy would be a tenancy
at will; and such tenancy at will was determined,and a
new tenancy created, by what took place between the
appellant, as the testator's agent, and the respondent in

(1) 3 U. C. Q. B. 486. (5) 5 Ir. L. R. 404.
(2) 5 U. C. Q. B. 602, 664. (6) 5 Ir. L. R. 449, 451.
(3) 7 U. 0. Q. B. 370. (7) 3 F. & F. 49.
(4) 19 U. C. C. P. 165. (8) 27 U. C, C. P. 272.
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the year 1872, before the eleven years had expired, and 18E0
this constitutes a terminus a quo since which sufficient Brar
time has not elapsed to constitute a statutable bar. V.

Assuming therefore a tenancy at will, the tenant not -

having any rent to pay on the original taking of pos-
session, there is clearly evidence of an agreement made
between the appellant, acting as his father's agent, and
the respondent, that, from the time of their interview,
the respondent would pay as rental the taxes on the
adjoining property of his father. This was a new te-
nancy, which, if followed by payment of the taxes,
would become a tenancy from year to year,-and there
is evidence that subsequently the taxes were paid by
the respondent. Mrs. Ryan, after speaking to the
father of the appellant's business up to the time the
new arrangement was made, proceeds: " The old man
told me he could not trust Patrick (the appellant) to
pay taxes and get the receipt for it. He asked me if I
would look after 14 and pay the taxes...........I paid the
taxes several times."

The cases of Doe dem. Stanway v. Rock (1) ; Locke v,
Matthews (2) ; Hodgson v. Hooper (3), shew that such
an arrangement or agreement would constitute a new
tenancy.

Another view of the case presented by the evidence
may be more in accord with the reading that some may
be inclined to give to it. From the first taking posses-
sion of this half lot in the latter part of 1864, until the
testator's death, there were, from time to time and from
year to year, dealings between the testator and the
respondent, which establishes that the original tenan-
cy at will (and for the purposes of this contention a
tenancy at will is conceded) continued, the tenant
acknowledging as he did from year to year that he was

(1) 4 M. & G. 30. (2) 13 C. B. N. 8. 753.
(3) 3 E. & E. 149.

391



SUPREME COURT OF CANADA. [VOL. V.

1880 but a tenant at will, and that he was ready at any mo-
RAN ment to give up possession to his landlord. This, it may

,. be said, cannot avail unless under the 13th sec., of the
- Statuteof Limitations, the acknowledgment is in writing.

But it is insisted that the distinction is this: If the te-
nancy at will by force of the statute is terminated, so
that the tenant, ceasing to hold as tenant, holds adverse-
ly to the true owner, then the acknowledgment, in
order to interrupt the statute running, must be in
writing. If on the other hand the tenant, by continual
dealings or in other ways, acknowledges the title of
the owner and his position as tenant at will, so that
the statute does not operate to terminate the tenancy,
the acknowledgment need not be in writing ; the
statute has never commenced to run : Foster v. Emer-
son (1).

Mr. Bowlby, for respondent :-
In 1863, plaintiff leased to one Richardson the land

in question, and in 1864 plaintiff put Richardson off the
land at great cost to himself and then took possession
of the land not as caretaker, but for his own use. I
contend that on the 3rd of December, 1864, most cer-
tainly the statute began to run. The actual occupation of
this land by the plantiff on the 3rd December, 1864, did
not begin with the permission of his father, who (accor-
ding to the evidence of the defendant and his witnesses)
was always opposed to the plaintiff's occupation of this
land. The plaintiff was not let into possession as a tenant
at will in 1864, but he then entered as a trespasser, hold-
ing adversely. If the plaintiff did not then enter as a
trespasser, then he must 'be held to have been in pos-
session as a tenant at will before that date, and in that
view, the statute began to run on the 17th September,
1850. The plaintiff's father, after December, 1864, was

(1) 5 Grant 135.
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merely passive and simply allowed the plaintiff to 1,80
remain in -possession after he became aware of his actual RYAn

occupation thereof. There is nothing in the evidence V.
to show that subsequent to Richardson's occupation of -

this land in 1864, the plaintiff was ever bound by any
agreement, either by parol or by deed, to hold this land
at the will of his father as lessor. A statement to the
plaintiff by his father, long after the plaintiff was in
adverse possession as a trespasser, to the effect that
plaintiff must leave the land whenever any of his
brothers wanted it (even if made) without proof of
anything having been said in reply by the plaintiff,
would not create a tenancy at will, and it is submitted
that no tenancy at will existed between the plaintiff
and his father after the 3rd December, 1864, and that
the statute began to run on that date, and there having
been no written acknowledgment of title under C.S.U.
C.,. cap, 88, sec. 15, the statute did not cease to run by

.reason of the expression first made by the father about
Christmas, 1865, of his willingness that the plaintiff
might build upon and continue to occupy the lands in
question till the plaintiff would get another place, and
other similar expressions made by the father at other
times, and that such expressions on the father's part
would not create a tenancy at will between him and the
plaintiff, nor would the conversation between the parties
in the presence of Clark, in 1871, have that effect, in-
deed nothing would stop the running of the statute
except a written acknowledgment of title, and it is
therefore submitted that the plaintiff acquired a title
by powsession on the 3rd December, 1874, under 28 Vic.
c. 16, (Vide R.S.O. (1);_Coke Litt. 55 a ; Banning's Limi-
tation of Actions (2); Sugdena's Real Property Statutes (3).

If it should be held that a tenancy at will was created
(1) Cap. 10S, secs., 4, 5, and 15. (3) Ed. 1862, p. 16, et seg. 23, 57,
(2) Ed. 1877, cap. 9, pp. 88, 96; 59, 77, 78, 80.

cap. 16, p. 141.
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1880 by the letter of the I th January, 1865, from the father,
A in which he was silent as to the fact that plaintiff had

RYN gone into possesssion and actual occupation of the
- land, although knowing this fact from the plaintiff's

letter to him and from information received by him
from Kennedy, or if a tenancy at will should be held
to have been created by virtue of the assent given by
the father to the plaintiffs occupation of this land, in
his conversation with the plaintiff or his wife about
Christmas, 1865, then such tenancy at will must have
commenced on the 3rd December 1864, or on the 14th
January 1865, or else at Christmas, 1865, and for the
purposes of this action it is immaterial which of those
dates be taken as the date of the commencement of
such tenancy at will, if any such tenancy ever existed,
and the right of action under the statute (1) must be
deemed to have first accrued to the father one year
after such dates,being at latest Christmas, 1866, at which
time the alleged tenancy at will, under which the plain-
tiff's actual occupation and dwelling or residing upon
this land began, must, for the purposes of the bar of the
statute, be deemed to have determined, and the statute
then began to run, and the operation of the statute,
having so begun to run, can be stopped only by
the creation of a fresh tenancy at will after the deter-
mination of the original tenancy at will, and within
the period of limitation, and so the plaintiff's title be-
came complete at Christmas, 1876, at the latest, unless
before that date the original tenancy were determined and
a fresh tenancy created, and it is submitted that a con-
clusion could not be drawn from the evidence that
there -was legally any determination of the tenancy
at will by what took place between the plaintiff and
defendant in the presence of Clark, some seven years
before the trial (in or about 1871), and that no new

(1) R. 8. 0., cap. 108, sec. 5, sub-sec. 7.
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tenancy between the plaintiff and his father was then 1880
created, and that the circumstances attending that RYAN

interview between the parties to this action did not .
constitute a new terminus a quo, Doe d. Perry -v.

Henderson (1) ; Kefer v. Keffer (2); Gray v, Richford
(3); Doe d. Baker v. Coombes (4) ; . Truesdell v. Cook
(5); Williams v. McDonald (6); and especially Day v.
Day (7); Banning's Limitation of Actions (8); Foster v.
Emerson (9) relied upon, is overruled by Truesdell v.
Cook (10). As to whether a fresh tenancy at will was
created some seven years before the trial, between the
plaintiff and the defendant as agent for his father,
although the defendant alone said there was a
promise then made by the plaintiff that he would pay
the taxes in future, if left on the land, yet in this he is
contradicted not only by the plaintiff but also by his
own witness, Clark. In the letter of the 14th January,
1865, written by the father to the plaintiff, after he,
the father, knew from the plaintiff's letter to him, and
from Kennedy, that the plaintiff was then living on this
land now in dispute, and that in consequence thereof
the plaintiff would always be obliged to pay the taxes
to avoid a distress, the father says " it is the last taxes
I toill pay on it," indicating thereby that he threw upon
the plaintiff one of the burdens of ownership, that
of paying the taxes from that date, and consistently
with this letter the land in dispute was ever afterwards
assessed in the name of the plaintiff only, who there-
after was alone liable to pay such taxes. It is submitted
that the alleged agreement or promise to pay the taxes
is clearly disproved by the evidence, and that even if
such an agreemeit had ever really existed it would not

(1) 3 U. C. Q. B. 4R6. - (6) 33 U. C. Q. B. 423.
(2) 27 U. C. 0. P. 257. (7) L R. 3_P. C. 751.
(3) 1 Ont. A pp. R. 112. (8) Pp. 96, 98, 103,118,140 and 141.
(4) 9 0. B. 714. (9) 5 Grant 135.
(5) 18 Grant 532* (10) 18 Grant 532,
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1880 have made any difference, because pri-nd facie the plain-
R,. tiff, as the occupant of the land, was bound to pay

R. the taxes. See the observations on this head of
- Richards, C. J., in Williams v. .MfcDonald (1) ; also,

the observations of Robinson, C J., in Doe d. Hender-
son (2), which was a case in almost all respects
resembling the present case, and in which it was held
that the running of the statute was not interrupted by
the fact that the father had, during the period of limi-
tation, required the son to pay the taxes for him, which
the son had done. If it were agreed (although it was
not proved) that the plaintiff should pay the taxes on
the 200 acres in the 14th concession as an uncertain
yearly rent for the 100 acres in the 13th concession
after the 14th January, 1865, (as intimated in the
father's letter) then there is no evidence that he
paid such taxes during the period of limitation (3).

The view taken of the language of the statute (R S.
0. c 108, sec. 5, sub.-sec. 7,) by Mr Justice Patter-
son in the Court of Appeal, is not justified by authority,
but on the contrary is in direct antagonism to a long
line of authority, both in this country and in England.
It is difficult to conceive that the legislature intend-
ed to make new bargains for parties, and where it is
agreed that there shall be a tenancy at will without
any fixed period, to say that the parties are not in the
relative positions they have agreed they shall be, but
are under an entirely different arrangement -the crea-
ture of the statute. The correct view appears to be that
held by all the other judges of the Court of Appeal,
that the tenancy at will determined at the end of the
year for the purposes of the bar of the statute only and
not for all purposes.

Mr. King in reply

(1) 33 U. C. Q. B. at p. 4 3. (2) 3 U. C. Q. B. at p. 492.
(3) B. 8. 0. cap. 108, sec. 5, sub. seo. 6.
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The respondent starts out with the statement that 1880
there was some new arrangement in 1864, all I can say RYA
this is not borne out by the evidence. As to the case .

of Truesdell v. Cook (1), it is not very difficult to dis- -

tinguish it from this case, for here we say that from
the acts and dealings of the parties a new tenancy was
created. An arrangment made with the agent of the
owner of the property is proved, and there was no such
evidence in Truesdell v. Cook.

RITCHIE, 0. 3.:-

The declaration sets forth that the defendant broke
and entered certain land of the plaintiff, called the
northerly half of lot number one, in the thirteenth con-
cession, western section, of the township of Wellesley,
in the County of Waterloo, and Province of Ontario, and
cut down and removed from off the said lot, and ap-
plied to his own use, a large number of timber and
other trees standing, growing and being upon the said
land.

Pleas-1. Not guilty. 2. Land was not the plaintiffs
as alleged. 3. Land was the freehold of the defendant.
4. Did what is complained of by the plaintiff's leave.

The plaintiff joined issue on the defendant's pleas.
The trial took place before the Hon. Mr. ChiefJustice

Hagarty, without a jury, at Berlin, on the 24th day of
September, 1878.

The dispute was confined to the south 50 acres of the
north 100.

Hagarty, C. J., at the trial found as follows
For the present I enter verdict for the defendant.
The difficulty arises as to the effect of this occupation for over 10

years before the bringing of this action, and that will require serious
consideration. The claim to these 50 acres seems very unjust. The
plaintiff never was promised over 100 acres which he got and sold in
1859, and his father, as I understand, devised the south 50 acres of

(1) 18 Grant 532.
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1881 this half lot to him in addition. Whatever occupation plaintiff had

of this land was acting as agent and caretaker for his father, and as

e. between the father and a stranger I think plaintiff's possession would

RYAn. be the father's possession. On the evidence it seems the father used

JRi J to send up money to pay the taxes till 7 or 8 years ago, he then said,
knowing plaintiff was using it, that he must pay the taxes for the
use of the land. I find as a fact that plaintiff, even to his father's
death in 1877, did not occupy or claim it as his own against his
father, but merely as acting for him living on the south 50 acres and
using this north 50 (now in suit) clearing some of it, taking timber off
some part and protecting it. Within the 10 years it is sworn by
defendant that he was sent by his father to complain to plaintiff of
his cutting timber, &c., and told him so, and plaintiff promised to
forbear and to pay the taxes if he was left on this place until the
father would want it (see defendant's evidence on this head).

In Michaelmas term follo-wing, a rule nisi was
granted.

On the 11th of February, 1879, the Court delivered
judgment, when the court was equally divided in
opinion, and the rule nisi dropped. And on the seventh
day of March, 1879, the court again delivered judg-
ment, discharging the said rule nisi without costs, for
the purposes of appeal.

Of the judgments delivered on the 11th February,
1879, Wilson, C. J., was of opinion that the plaintiff
" was not his father's servant or agent as to the land
which he held in possession. He was a trespasser, if
he were there wrongfully, or a tenant at will, if he
were there rightfully, but he was not a caretaker of that
land. He and he alone was in the sole and beneficial
occupation of it. The first question then is, whether
the plaintiff was a trespasser or a tenant at will."

After summing up the evidence on this point the
learned Chief Justice says: "It is quite clear to me
then, the plaintiff was not a trespasser and wrong-doer
from the first. If he were to be considered so, it would
not prejudice the plaintiffs claim, but it would seriously
endanger the defendant's rights." And he finds that
the plaintiff was tenant at will to his father of the north
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50 acres, as well as of the south 50 acres of the same 1881
north half lot from December, 1864. The next question iiAQ
he says is: " Whether the plaintiff has had possession R.
of the disputed 50 acres for a period of ten years from -

one year from December, 1864, that is until December, Rit'hieC.J.
1875, and his father was dispossessed for the same
period."

He says: " I name those dates without continuing
the time to a period after December, 1875, because if
the plaintiff's possession were broken at all and the
father's possession restored these events happened about
seven years before the trial, and the plaintiff's posses-
sion subsequent to December, 1875, would not affect
the case.
"If the plaintiff 's possession were put an end to between

December, 1865, and December, 1875, by his becoming
tenant at will again to his father, and it is not said it
was put an end to in any other manner, then the plain-
tiff as to the disputed fifty acres fails in his action. If
it were not, he is entitled to the verdict. That question
depends entirely upon the evidence."

After reviewing the defendant's evidence and referring
to Clarke's evidence, he says: "That is no evidence of
a new tenancy at will having been created between
the parties; firstly, because the plaintiff refused to
leave unless he got the acre of land he asked, and
secondly, because he never promised to pay the taxes."

"There is no further point for discussion or argument
than the one last mentioned, namely, whether the
tenancy at will, which was determined in one year
from December, 1864, when the statute began to run, a
new tenancy at will was created between the father
and the plaintiff at the time mentioned, seven years
before the trial, and as a fact I am of opinion, for it is
not a matter of law, it was not. It was neither proved
nor found as a fact.
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1881 "If l am to pronounce my opinion upon this evidence,
IYAN which I think the learned Chief Justice ought to have

R . pronounced, that opinion is that the verdict should be
- entered for the plaintiff."

RitchieCa. Mr. Justice Gall delivered a judgment prepared by
Gzoynne, J., before leaving the common pleas, thorough.
ly concurring in it, and reading it and adopting it as
his own. After saying that the whole question as it
appeared to him was one of facts and of inference from
facts to be decided by the court as a jury would, and
after carefully considering the evidence, the learned
judge says:

The learned Chief Justice of the Queen's Bench, before whom this
action was tried, without a jury, found as a fact that the plaintiff,
down to his father's death in 1877, did not occupy, or claim to occupy,
the land for which this action is brought on the north fifty acres of
the north half of the lot, otherwise than as agent of his father, living
on the south 50 acres of the north half, and protecting the north
half, clearing some of it, taking timber off some of it, but in the
character merely of agent of his father. There is much in the above
evidence, as it appears to me, in support of this finding. The plain-
tiffs own account, that he was authorized by his father to take timber
for his own use, and to cut down timber to pay the taxes upon the
block, and his account of his habit every time he would go down to
see his father, that is every year or every second year, of telling him
everything he was doing, what he chopped, and what he cleared, and
the repeated injunctions he received not to allow any stranger to
take off any timber, seems to. me to be very consistent with what
would be natural and likely to occur in the case of a steward, care-
taker, or agent, giving an account of his stewardship, which was
compensated by his being allowed to live on the south 50 acres and
by using the cleared part of the land for the support of his family.
I am not prepared to hold that a son might not occupy land as the
steward or agent of his father under an arrangement of that descrip-
tion, and so that the statute of limitations should not begin to run
against the father. But I do not think it necessary to hold that, in
this case, the occupation of the plaintiff was only as steward or agent
of his father; for assuming him to have been tenant at will of his
father, even from his entry in December, 1864, if the evidence given
upon the part of the defendant be true, and I see no reason to doubt
it, there is, as it appears, abundant evidence; the proper inference
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from which is that about six or seven years ago that tenancy was 1881
determined, and a new tenancy at will created between the plaintiff R
and his father. V.

RYtAN.

And after referring to the evidence bearing on this -
point, the learned judge says:

Now it appears to me that there is no reason to doubt the truth of
the evidence for the defence, and that there should be no difficulty
in arriving at the following conclusions, namely: That about 7 years
ago the plaintiff, in violation of the express orders of his father, the
owner of the land, was cutting down, or permitting to be cut down,
the timber upon the lot, to the injury of the land, and that the
father sent up the defendant in consequence, as his agent, with
authority to enter upon the land on behalf of the father, and. to
remove the plaintiff therefrom, unless he should come to terms
satisfactorily to the father's agent; that accordingly the defendant
did go up and did enter upon the land in assertion of his father's
title, and did prevent persons who were cutting and taking away the
timber from doing so, and that this entry and assertion of right was
done by the authority of the father and enured to his benefit, and
determined any tenancy at will then existing in virtue of which the
plaintiff had then possession, and that thereupon the defendant saw
the plaintiff and communicated to him that he had come up with
power and authority to remove him, unless he would cease cutting
timber and would pay the taxes, and that thereupon the plaintiff
came to an understanding and agreement which was satisfactory to
the defendant, as his father's agent, that if he was allowed to remain
on the place until such time as * his father or any person claiming
under him, should want the place, he would out no more timber and
would pay the taxes, and would give up the place whenever required
so to do; and so thai the proper inference to draw is, that then a
new tenancy at will under the father was created, to which new
tenancy the plaintiff being permitted to continue thereafter upon the
place is to be attributed, and that consequently the father's title
was not barred in his lifetime, and, I think, what passed between the
brothers after the father's death, the manner in which they dealt
with the land and the reference to arbitration is more consistent
with this being the true state of the case than with the plaintift
having obtained a title by the statute of limitations, acting as he
would now seem to wish to represent under advice throughout with

that view.

Again, he says:
For, believing as I do the evidence of the defendant, that in reply

26
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1881 to his informing the plaintiff that he had authority fi-om his father to

RIA remove him because of his wrongful cutting the timber and neglect-
V. ing to pay the taxes, the plaintiff undertook not to cut any more

RYAN. timber and to pay the taxes, and to give up the possession whenever

-icj required to do so by his father, I think no other construction can
be put upon this conduct than that then a new tenancy at will was
agreed to in order to avert the threatened eviction, and that this did
take place I see no reason to doubt.

If plaintiff was in as a mere trespasser, then enter-
ing into this agreement made him a tenant at will.

If he was in as a tenant at will, on the terms of not
cutting any timber but for his own use, and of not
suffering or permitting others to cut timber on the
land, and he did cut on his own account, contrary to
his agreement, and without the assent or authority of
his father, the owner, and did suffer and permit others
to cut, did he not by such acts and conduct become a
trespasser, and so put an end to the tenancy at will?
And the father being cognizant of this, and sending his
son with authority to put him off the premises, did not
the new agreement by which his father, through his
agent, permitted him to remain, constitute a new
tenancy? So that in any view of the case, whether
originally caretaker, or trespasser, or tenant at will, he
was tenant at will from the time of the last agreement.

The. defendant, in my opinion, was not in the full
possession of his lot nor occupying it as his own. On
the contrary, I think that his possession was the posses-
sion of the father; he held it subject to the control of
his father, and under him, as his agent or caretaker;
that as his father's agent, and for his father's benefit,
he kept off trespassers; that by the direction and under
the authority of his father he sold timber off it to pay
the taxes; that the timber he took was, by agreement
with his father, confined to timber for his own use
only, and was taken under the authority and by the
permission of his fathdr; and when the father heard
he was cutting more than he ought, Patrick, the other
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son, was sent by the father to stop him and others, 1881
which he did; all of which doings in connection RYAN

withthe property he continuously, from time to time, V.
if not every year, reported to his father and received -
from him, as owner, directions respecting the manage- Ritchie,C.J.

ment of the property. That about seven years ago, the
father hearing that, in opposition to his orders, plaintiff
was cutting or permitting timber to be out and taken
off the lot, the father sent his son, the defendant, as his
agent, to prevent the plaintiff and others from cutting
and taking any timber,and if need be to remove the plain-
tiff off the land; and he did enter on the land as agent of
the father, the owner, and did prevent the plaintiff and
others from further cutting and taking away the timber,
and did permit the defendant to continue under a new
agreement, that he should* be allowed to remain on the
place till his father or any person claiming under him
should want the place, if he would cut no more timber,
and would pay the taxes, and would give up the place
when required so to do. If he did not from this time
continue in possession as agent or caretaker of his
father, continuing in under this new agreement, he
must be considered holding under the agreement as
tenant at will.

Chief Justice Wilson in his judgment says:
" I am quite sensible the plaintiff's claim is a most

unrighteous one. He is setting it up against his father,
who has all along dealt kindly by him, and who has
left him a portion of land by his will, because he could
not bear so large a family should want if not further
helped."

Chief Justice Moss says:
" He took posession for his own benefit, and in order

to derive his sustenance from the land as long as his
father did not interfere. He commenced and continued
to use it according to his own pleasure. He communi-

261
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1881 cated to his father the fact that he had taken possession
RYN and impliedly asked his assent to continuing in posses-

sion, but he said nothing of being a bailiff or guardian
of the property."

ktchC.J. If this is so, did not he cease to use it according to
his own pleasure, at any rate after defendant was sent
to turn him off unless he ceased cutting timber, kept
off trespassers and paid the taxes ? And when he agreed
to. do this did he not from that time become a tenant at
will? He was permitted to continue the occupancy of
the land, limited as to the timber, performing the-service
of keeping off trespassers and taking in recompense the
profits of the land; does not this arrangement create a
tenancy at will?

Be this as it may, Michael Ryan was on the land as a
mere caretaker for his father, and if so the statute did not
run, or he was on as tenant at will to his father on the
terms as stated by himself: " I was to take care of the
other land; to mind it; let no timber be cut off it;
see that no timber was taken off it, or harm done to it.
He sent me up money to get some chopped on the
north half. I was allowed to take timber off any part of
it, but not to give it to any one else, or let any one else
take it away." He did cut and sell timber off the land
and allow others to cut. This, in my opinion, determin-
ed the tenancy: and when Patrick went up to put him
off for so doing, and he agreed to pay the taxes and cut
no more, a new tenancy was created.

FoURNIER and TASCHEREAU, J. J., concurred.

HENRY, J.:

The plaintiff in this action took this property admitt-
edly belonging to his father. He first settled on 100
acres, got a deed of the same from his father and then
sold them, and he remained caretaker as to the balance
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of the property, some 300 acres. After selling his own 1881
100 acres, he settled on another 50 acres, not the portion RHYa
of the lot in question, but on running his lines it was V.
found that he had cut trees and that a portion of the -

land in dispute was in his possession. He then applied ,
to his father for permission to remain in possession,
which was granted on certain conditions. Subsequently
he got by devise from his father, the 50 acres he had
gone to settle on, and by the same will the defendant
got the 50 acres now in dispute.

I cannot see that there is any evidence that he ever
got these 50 acres otherwise than as caretaker for his
father, and he therefore could have no -title against his
father. I consider for this reason the appeal should be
allowed.

I consider further that, whether he is regarded as
trespasser or tenant at will, he could not set up his pos-
session beyond a certain date, because at that time his
brother, by direction of his father, went to him, com-
plained of allowing the trees to be cut and entered with
him into a new arrangement and a new contract. Some
of the Judges of the Court below seem to have been of
opinion that the original tenancy at will could not be
set aside unless there was evidence of a demand of pos-
session or notice to quit. I do not think it was neces-
sary and therefore the appellant is entitled to the land
and to our judgment in his favour on this appeal.

GWYNNE, 3.:-

When the facts of this case are thoroughly under-
stood it appears to be free from difficulty. Both parties
relied mainly upon Day vs. Day (1) and Keffer is.
Keffer (2), but the appellant with greater reason. Both
of these cases proceeded upon the admitted basis that

(1) L R. 3 P. C. 781. (2) 27 U. C. C. P. 272.

405



SUPREME COURT OF CANADA. [VOL. V.

1880 the estate of the party claiming to have acquired a
rAns statutory title was at its commencement a tenancy at

:. will, whereas here, as appears very clearly, the possession

G- of the respondent in its commencement was that of
Gwynne, J.

w , servant, agent, or caretaker for his -father. The learned
Chief Justice of the Court of Queen's Bench, who tried
the case without a jury and himself heard all the
witnesses give their evidence, found as a matter of fact
that, not only was the respondent's possession in its
commencement that of a servant, agent, or caretaker
for his father, but that this relationship continued
throughout until the father's death in 1871, and so that
the respondent never had any estate of the nature of
a tenancy whether by the year, or at will, or otherwise.
Now, this is just one of those cases in which a Court
of Appeal should not reverse the finding upon matters
of fact of the Judge who tried the cause and had the
opportunity of observing the demeanour of the wit-
nesses, unless the evidence be of such a character as to
convey to the mind of the Judges sitting on the appel-
late tribunal the irresistible conviction that the findings
are erroneous. So far from that being capable of being
said in this case, the finding of the learned Chief Justice
appears to be perfectly justified by the evidence. It
appears that the respondent's father, who lived with
his family, consisting of several children, in the Town-
ship of Tecumseh, and owned a block of 400 acres in
the Township of Wellesley, which is very remote from
Tecumseh, sent the respondent his eldest son in the
year 1849, up to Wellesley, to take care of the block
of land under an arrangement then made of which the
respondent himself gives this account: -

When I first went up I got instructions from my father. He told
me to go up and take my choice of the 400 acres. I picked out the
south half of lot 1 in the 13th concession. I was to take care of the
other land-to mind it-to let no timber be out off it-to see that
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no timber was taken off it or harm done to it. I was allowed to take 1881
timber off any part of it, but not to give it to any one else or to let 1

any one else take it away. In November 1864 I sold the Sj of the ,.
lot 1 in the 13th concession and I moved on to the north half in De- rve.
cember 1864. I wrote a letter to my father before I moved on tell- Gvynne, T.
ing him that I was going to move on.

He then, altho' no foundation was made to enable
him to give secondary evidence in his own favor of the
contents of the letter, proceeds to say :

The substance of my letter that I sent to my father was that I had
sold out the place and was going to move on to the next one. I did
not say how long I was going to stay, or what I was going to do on
it. I wrote to get some money to pay the taxes. I had not asked
him for this lot. I had not intimated to him that I would like another
hundred acres.

Now, in all this, there is not a suggestion that he
contemplated making any, the slightest, difference in
respect of the relationship then existing between him-
self and his father as regards this land, or that he con-
templated converting his possession as caretaker for, into
a tenancy under his father, if the latter would consent.
At the time of his selling the Sj of the lot he was in pos-
session of that piece as his own by deed from his father,
given in pursuance of the arrangement whereby he
was in possession of the other 800 acres as the agent,
servatit, or caretaker for his father. This relationship
still existed at the time of his writing to his father the
letter of November and at the time of his going on to the
NJ of this lot 1 to live in December 1864. A letter written
by his father in January, 1865, was produced, but there
is nothing in it at all inconsistent with the contin-'
nance of the relationship of master and servant, or
caretaker, as before. In it the father intimates that the
respondent must not expect to get a deed of the NJ as
he had got of the Si. It was quite consistent with
that letter and with everything of which there is any
evidence up to- its receipt by the respondent, that the

407



403 SUPREME COURT OF CANADA. [VOL. V.

1881 relationship of master and servant, or caretaker, was to
ityao continue between the father and son as before. The onus

t. therefore lay upon the respondent to show precisely
- when, if ever, that relationship was changed and that of

Gwynne, J tenancy was first created. That it continued through-

out until the death of the father in 1877, as was found
by the learned Chief Justice who tried the cause, there
is evidence to justify the conclusion.

The respondent himself says that he thinks he went
down to see his father the next winter after he had
moved on to the NJ. He says .:

Either my wife or I went down every second winter. I cannot tell
which of us went down first after December 1864. It was not more
than two years after that, that I went down myself.

And again:
I told him, [his father] everything I was doing. I would tell him

when I had so much chopping or clearing done. I would tell him
every time I went down. He told me to take care of the place and to
let no one take lumber off it. People had gone to him and com-
plained that I was allowing too much timber to be taken off. He told
me I could sell timber to pay the taxes, but I was not to let others
haul it away.

Now, this occurring every time the respondent
went down is exactly what would be natural between
a steward or caretaker and his master, and is quite con-
sistent therefore with the relationship in virtue of
which the respondent first entered still continuing.
Then there is the evidence of Duncan McKenzie, which
is .very strong. He says

Somewhere about 8 or9 years ago, a man of the name of West and
I went to buy some timber. Michael (that is the respondent] was
then living on the south fifty of the north half. Be told us, his
father allowed hin to sell the timber on the place,-that referred to
the whole bush as I understood it, wherever we could get timber to
suit. Then, two years ago, my cattle got into that bush-the bush of
the hundred that Pat is on, and the bush of the 50 Michael dis-
putes about, was all in one,-he said they had got through it a num-
ber of times, he told me he would put them in pound. 1 told him,
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it did not belong to him any more than to me. He told me that made 1881
no difference, he was the agent of his father and if I did not keep RYN
them out, he would put.them in pound.

Now here is abundant evidence from which a jury -A

might fairly conclude, as the learned Chief Justice who Gwynne, J
tried the case did, that the relationship of servant,
agent or caretaker, in virtue of which the respondent
first acquired the possession, continued throughout.
The respondent's own evidence of what passed between
him and his father from time to time after December
1864 is quite consistent with the continuance of the
original relationship of master and servant, and this is
confirmed by the evidence of Duncan lMtcKenzie, by
which it appears that upon two different occasions
within the last 8 or 10 years the respondent asserted the
right to deal with the land as the agent of his father,
upon one of which occasions he sold timber to the witness,
asserting that his father allowed him to do so, and it is
part of his own evidence that by the arrangement in
virtue of which he became and was caretaker for his
father he was authorized to sell the timber, as well to
enable him to pay taxes as for his own use, and this
permission was continued apparently upon every occa-
sion that the respondent visited his father after Decem-
ber, 1864, accompanied with the peremptory injunction
against the son permitting other persons to cut and
haul away the timber except for the purposes aforesaid.

It is contended, however, that the evidence of Duncan
McKenzie is valueless as relating only to a verbal ad-
mission by the son of the father's title which, as is con-
tended, is not admissible under the statute, and Doe
Perry v. Henderson (1) is referred to in support of this
view: but the contention involves a manifest petitio
principli, and indeed a misconception of the provisions
of the statute and of the decision in Doe Perry v. Hen-

(1) 3 U. C. B. 486.
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1881 derson, for although true it is that the statute enacts
Enx that "where any person is in possession 4-c., 4-c., as tenant

" at will the right of the person entitled subject thereto,
- " or of the person through whom he claimus to make an

Owynne,.T.~ "entry, &c., &c.. shall be deemed to have first accrued
"either at the termination of such tenancy or at the
"expiration of the year next after the commencement
"of such tenancy," and that where any acknowledg-
ment of the title of the person entitled to any land is
given to him or his agent in writing the right to make an
entry or to bring an action to recover such land shall be
deemed to have first accrued at and not before the time
at which such acknowledgment, or the last of such ac-
knowledgments, if more than one was given, and al-
though true it is that Doe Perry v. Benderson determines
that when the statute has begun to run a mere verbal
acknowledgment while it is running by the person in
possession that the land is the property of the true
owner will not stop the running of the statute, still
where the question is whether or not the relation of
tenancy ever existed?-whether the possession to which
the provisions of the statute are sought to be applied
was that of a servant, agent or caretaker, or on the con-
trary that of a tenant ?-there is no case which excludes
evidence of the fact that the person seeking to avail
himself of the statute has verbally acknowledged that
his possession was not at all that of a tenant, but was
that of a servant, agent or caretaker. In Doe Perry v.
Henderson the late learned Chief Justice Robinson draws
plainly the distinction between the two cases. He there

, says : " The son was in fact occupying for his own
"benefit and not as the servant or agent of his father."

Now, the principle of Day v. Day and of Keffer v.
Kefer is this : that acts which were quite consistent
with the continuance of the original relationship created
between the father and son could not be relied upon
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as putting an end to that relationship, and in Day v. 1881
Day it was held to be a proper question of fact to sub- RW
mit to the jury, (and it is therefore a proper one for a R
judge trying a case without ajury to determine) whether
the acts relied upon as terminating the first relationship Gwyne, J.
existing between the father and son as regarded the
possession of the land were consistent with the conti-
nuance. of that relationship; and in Day v. Day, the
jury having decided that they were, it was held that the
first relationship was not determined. This decision,
when applied to this case, supports the contention of
the appellant, and not that of the respondent, and it is
quite right that it should be so, for it would certainly
tend to render the title to land very insecure if it
should be competent for a person who obtains the pos-
session of land in the character of servant, agent or
caretaker for another, at his own solepleasure, without
the knowledge and consent of the other, to convert that
relationship into one of tenancy at will so as to enable
the agent, who is confided in as such by his principal,
to dispossess his principal, and in process of time to
extinguish his title.

Then, we have the evidence of the appellant, who
says that he was sent up by his father who had heard
that the respondent was cutting more timber than was
right, and that he was destroying the land, with in-
structions to tell him to stop cutting the timber, and
that if he would not pay the taxes the father would
put somebody else on the land. That accordingly the
respondent did go up to the land as his father's agent;
that he found a man hauling timber off the place for
rafters, and that he interfered and forbid him, and that
he promised to desist; that he next saw the respon-
dent and told him the purpose for which he had come
up, and the instructions he had from his father, and he
forbid the respondent to sell or dispose of any more
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1881 timber off the place. That in reply the respondent pro-
RYAN mised that he would cut no more timber, and that he

IU. would pay the taxes if he should be left on the place
- until such time as his father or the boys, his brothers,(wynne, J. wanted it. The respondent, having been himself exa-

mined in his own interest upon this point, admitted
that he may have said that he would give up the
place if his father wanted it, but he could not swear
whether he did say so or not. The appellant, however,
swears that he did say so, and it is plain that the inter-
view resulted in an arrangement whereby the respon-
dent was allowed to remain on the land, for this is the
only natural inference to draw under the circumstances,
from his being permitted to continue in possession
and from the mutual occupation of the land for a short
time before and after the father's death. Now, this
evidence of the appellant is also quite consistent with
the fact that throughout the respondent continued in
possession in the same character of caretaker in- vir-
tue of which he had originally obtained the possession.

It is however urged, that there is that in the evidence
of the respondent's wife which tends to shew that
there was at some time a change made in this relation-
ship; if there be, it must be said that her evidence is
defective in a most important point, namely, in not
shewing when precisely that change occurred, for upon
that turned the question whether or not the statute had
run for a sufficient time from that event occurring to
give to the plaintiff in the action a statutory title, the
onus of establishing which wholly lay upon the
respondent, who was the plaintiff; but further, it is only
necessary upon this point to say that the judge who
tried the case had the best opportunity of determining
from the demeanor and manner of the witnesses in
giving their evidence which appeared to be most worthy
of credit, and he has adopted the evidence, of which it
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must be admitted there is abundance, which supports 1881
the continuing existence of the original character RYA%
of caretaker, and a Court of Appeal cannot in such a case
with propriety say, that his finding, which is in such -

plain accord with justice and the integrity of parties ' J
originally placed in a fiduciary relation, is in point of
fact plainly erroneous. Nor would it avail the respon-
dent if it should be established beyond all doubt that
the relation of landlord and tenant did exist. between
the father and himself, for, assuming the respondent had
been tenant at will to his father and that the statute
was running in his favor at the time that the appellant
was sent up about six years before the action brought,
there is abundant evidence to justify a jury in coming
to the conclusion that what occurred then evidenced
the creation anew of the relationship of landlord and
tenant, and that is the inference which under the
circumstances a jury should draw. The fact of the res-
pondent being allowed to continue to remain upon the
land at all after the appellant had been sent up for the
purpose detailed in the evidence, and the subsequent
dealings of the brothers in relation to the land shortly
before and after the father's death, and when the res-
pondent was aware that the father had left by his will
the south fifty acres of the NJ of the lot in question to
the respondent and the residue to the appellant, tend.
to support the evidence of the latter, and that evidence,
if believed by a jury, and I see no reason to disbelieve it,
would justify the conclusion, as the proper inference
to be drawn, that a new tenancy at will was created
and was then acknowledged to be in existence be-
tween the father and the respondent so as to create a
new point of departure for the running of the statute.
The question in such case, as said by Lord Denman
in Doe Groves v. Groves (1), is merely one as to which

(1) 10 Q. B. 491.
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1881 of two suppositions is most consistent with the facts
RYAn in evidence, and that which appears to be most
RYAN. consistent with those facts is, that if not then in pos-

Gwynne, J session as agent or caretaker for his father the res-
- pondent by what passed between him and the father's

agent acknowledged himself to be and agreed to be a
tenant at will to his father. The learned counsel for the
respondent seemed to be of opinion that, assuming the
statute to have begun to run in favor of the res-
pondent before that interview, a verbal acknowledg-
ment made by the respondent in that interview with
the father's agent, though made as detailed in the evi-
dence of the appellant, would not have been sufficient
within the authority of Doe Perry v. Henderson. But
what Doe Perry v. Henderson decided upon this point
was, that the meie acknowledgment by the party in
possession verbally made that another person was the
true owner of the land was not sufficient to stop the
running of the statute, such an acknowledgment
though made to the true owner would be quite con-
sistent with the fact that the person making it was
nevertheless availing, and intending to avail, himself of
the continual running of the statute in his favor, it would
involve no acknowledgment of there existing at the
time the relation of landlord and tenant between him
and the true owner, it would be no more than if he said
to the true owner : " You certainly have the title, but I
" am acquiring it under the statute," but Doe Perry
v. Henderson does not, nor does any case, decide that
the verbal acknowledgment by a party in posses-
sion made to the owner or his agent, that the relation
of landlord and tenant is then existing between
the person in possession and the true owner is
not good evidence, as against the person making
it, of the fact of the present existence of the rela-
tionship so as to give a new departure for the run-
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ning of the statute-equally as does the payment of a 1881
sum of money by way of rent, it may be for the first YANX

time several years after the statute had begun to run,
but before its efflux, which is but an act in acknow-
ledgment of the existing relationship of landlord and Gwne, J.

tenant Again, it was urged that in Day v. Day it is
said : " When the statute has once begun to run it
" would seem on principle that it could not cease to

run unless the true owner, whom the statute assumes
"to be dispossessed of his property, shall have been
"restored to the possession," but the judgment goes on
to explain that he may be restored to the possession so
as to control the continuance of the running of the
statute by three different ways--either, 1st, " by enter-
"ing into the actual possession of the property, or 2nd.
"by receiving rent from the person in occupation,"' the
payment of which is but an act in acknowledgment that
the party paying it is then tenant of the party to
whom he pays it, or 3rd. " by making a new lease to
"such person which is accepted by him, and it is not
"material whether it is a lease for a term of years, from
"year to year, or at will."

Now, Hodgson v. Kosper (1) .and Day v. Day are au-
thorities that the fact of such new lease having been
made and accepted by the person in possession may be
implied from acts and conduct, and certainly it appears
to me that the acts and conduct, to which I add expres-
sions from which a tenancy at will should be implied
to have been then created, unless as I have said the res-
pondent was then still invested with the character of
agent and caretaker for his father, are stronger than
were the circumstances which were held to be suffi-
cient for that purpose in Doe Groves v. Groves (2), Doe
Bennett v. Turner (8), and Doe Shepherd v. Bayley (4).

(1) 3 E. & E. 149. (3) 9 M. & W. 643.
(2) 10 Q. B. 486. (4) 10 U. C. Q. B. 310.
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1881 As to the further point which was urged in favor of
anx the respondent's contention, namely, that he had been

V. massessed and paid the taxes upon the laud for several
RYAN.

years, it is only necessary to say, that by his own shew-
ing it was provided by the arrangement in virtue of
which he originally became agent and caretaker of the
land for his father that he should be at liberty to sell
timber to pay the taxes, and there is ample evidence
to shew that he exercised this privilege to an amount
greater, as it would seem, than was necessary to pay
taxes.

Upon the whole I am of opinion that the majority of
the Court of Appeal for Ontario erred in reversing the
verdict rendered by the learned Chief Justice who
tried the case, and that this appeal should be allowed
and the verdict and judgment thereon of the Court
below in favor of the appellant, the defendant in the
action, should be restored with costs.

Appeal allowed witl costs.

Solicitor for appellant: Tohn King.

Solicitors for respondent: Bowlby, Colquhoun 8r
Clement.
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JOHN NASMITHi........ ......... APPELLANT; 1880

*Nov. 16.
AND

ALEXANDER MANNING..................RESPONDENT. 1881
*Feb'y. 12.

APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. -

1. W. Co.-Action by creditor against a shareholder-Conditional
agreeinent-Allohment, notice of, necessary.

The appellant, a judgment creditor of the T. G. & B. Railway Co.,
sued the respondent as a shareholder therein, for unpaid stock.
From the evidence it appeared that the respondent signed the
stock book, which was headed by an agreement by the subscrib-
ers to become shareholders of the stock for the amount set
opposite their respective names, and upon allotment by the
company "of my or our said respective shares " they covenanted
to pay ten per cent of the amount of the said shares and all
future calls. The company, on the 1st July passed a resolution
instructing their secretary to issue allotment certificates to each
shareholder for the amount of shares held by him. The secre-
tary prepared them, including one for the respondent, and
handed them to the company's broker to deliver to the share-
holders. The brokers published a notice, signed by the secre-
tary, in a daily paper notifyirig subscribers to the capital stock
of the T. G. & B. Railway Co., that the first call of ten per cent.
on the stock was required to be paid immediately to them.
The respondent never called for or received his certificate of allot-
ment, and never paid the ten per cent, and swore that he had
never had any notice of the allotment having been made to him.

The case was tried twice and the learned judge, at the second
trial, although he found that the respondent had subscribed for
fifty shares and had been allotted said fifty shares, was unable
to say whether respondent had received actual notice of allot-
ment.

Held, affirming the judgment of the Court of Appeal, that the docu-
ment signed by the respondent was only an application for

*RsSNT-Ritchie, C. J., and Fournier, Henry, Taschereau and
Gwynne, J. J.
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1880 shares, and that it was necessary for the appellant to have

N ra shown notice within a reasonable time of the allotment of shares
V. to respondent, and that no notice whatever of such allotment

MANNING. had been proved.
[Ritchie, C. J., and Gwynne, J., dissenting.]

APPEAL from a judgment of the Court of Appeal for
Ontario (1), reversing ajudgment of the Court of Queen's
Bench (2), and directing a verdict to be entered for the
defendant.

This was an action or proceeding, in the nature of
scire facias quare executionemn non, instituted by the
plaintiff, a judgment creditor of The Toronto, Grey and
Bruce Railway Company against the defendant, who, as
the plaintiff alleges and contends, is a holder of fifty
shares in the capital stock of the said company, of which
there remains still unpaid an amount more than suffi-
cient to pay and satisfy the plaintiff's judgment.

To the plaintiff's declaration the defendant pleaded:
1. That he was not nor is the holder of the said shares

as alleged.
2. That he was induced to become the holder of

the said shares by the fraud of the said company, and
that within a reasonable time after he had notice of the
said fraud, and before he had received any benefit from
or in respect of said shares or any of them, and before
the debt due by the company to the plaintiff was incur-
red, he repudiated and disclaimed the said shares and
all title thereto and all liability in respect thereof, and
gave notice thereof to the company, whereof the plain-
tiff had notice.

3. That he was induced to become the holder of the
said shares by the fraud of the said company and the
plaintiff, and that he repudiated the stock after notice
of the fraud, as in the second plea, and afterwards, in
order to defraud the defendant, the plaintiff, colluding

k1) 5 Out. App. R. 126. (2) 29 U. C. C. P. 34.
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with the said company, instituted the action in which 1880
the plaintiff obtained judgment against the company. A8

4. That the company had sufficient goods to satisfy fAING
the plaintiff's judgment and from which the amount of -

the execution could and would have been realised, but
for the fraud and collusion of the plaintiff and the said
company, whereby the sheriff was induced falsely to
return the said execution, as if the said company had
no goods and chattels in his bailiwick whereof he could
make the amount of the said execution in whole or in
part.

5. That it was agreed between the defendant and the
said company that if the defendant would sign an agree-
ment to take the shares, the company would give to
the defendant and one John Ginty a contract for the
construction of the company's railway, and that until
the said contract should be given the defendant should
not be bound by his signing said agreement, that rely-
ing upon such agreement of the said company and not
otherwise, the defendant did sign the said agreement
to take said shares, but that the company have refused
to give the said contract to defendant and the said John
Ginty.

The sixth plea is somewhat similar to the fifth.
Issue being joined the case came down for trial before

Armour, J., without a jury in the spring of 1878, (the
evidence is set out in the report of the case in 29 U. C.
C. P. 34 and 5 Ont. App. Rep. 127,) when a verdict was
rendered in favor of the plaintiff. Upon a motion to
set aside that verdict, a rule was made absolute for a
new trial in consequence of a then recent decision in
Denison v. Lesslie (1) in the Court of Queen's Bench
and in the Court of Appeal of Ontario, and in conse-
quence of the construction which the company by a
certificate of allotment produced at the trial seemed to

27J (1) 3 Ont. App. I. 536.
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1880 have put upon the document signed by the defendant,
NaSMITH namely, that it was only an application for shares,

MANNIN. which if a correct construction would, upon the
- authority of several English cases, have required a

response either in writing or verbally, or by conduct
communicating to the defendant that the company had
accepted his application and himself as a shareholder
before he could be liable as such, a point as to which
there had been no finding at the trial.

The case accordingly went down to trial a second
time and was tried by Cameron, J., without a jury, who
by his verdict found: 1. That the defendant subscribed
for fifty shares in the stock book of the company, and
that the fifty shares were allotted to him by the com-
pany, and that the company sent notice to him of calls,
and that his name was published in the Globe news-
paper as a shareholder, and that he was at the time of
such publication a subscriber to the Globe, and that all
was done by the company to give the defendant a claim
against the company for the stock and to have any
benefit that might accrue therefrom. He further added
that he could not say that the defendant received actual
notice of the allotment, but he found that the company
by notices sent to his address gave him notice of their
considering him a shareholder. Upon this verdict
being moved against the Court of Queen's Bench after
argument held, that the evidence supported the findings
of the learned judge.

Upon appeal by the defendant to the Court of Appeal
of Ontario, the majority of that court reversed the
judgment of the Court of Queen's Bench, and ordered a
verdict and judgment to be entered for the defendant.
From that judgment the plaintiff has appealed to this
court.

The printed documents connected with the case, viz.:
the heading of the stock book, extract from the minutes
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of a meeting of the directors of the company, the form 1880
of certificate of allotment, resolutions and notices, &c., N mAsX1TH
are referred to at length in the judgment of Richie, MAN .

C. J., hereinafter given.

Mr. Blake, Q 0., and Mr. Proctor, for appellant:
The appellant is a judgment creditor of the Toronto,

Grey 4- Bruce Railway Company, incorporated by 81
Vic., c. 40, Ontario. The several clauses of " The Rail-
way Act " (1), relating to calls, shares, and their trans-
fer, are expressly incorporated therewith.

By referring to sections 1, 2, 6, 7, 15, 17, 18, 27 and 28
of this Act it will be seen that in the mind of the
legislature the word " subscriber " is equivalent to the
word " shareholder."

The paper signed by Manning was a paper prepared
by the company, and was executed under seal. The
Act empowered the provisional directors to open stock
books, to make a call upon the shares subscribed therein,
and to call a meeting of the subscribers for the organi-
zation of the company, and it was in pursuance of this
statute that the subscription of the respondent was
made in the company's stock book under his hand and
seal. It seems fanciful to give decisions in this coun-
try based on decisions of another country where an en-
tirely different mode of dealing with subscribers exists.
We all know of the mania that prevailed in England
some years ago, to get stock in a joint stock company.
It was sufficient to announce that a company was being
organized, the eagerness of the public was such that
there were immediately more applications for stock
than was wanting, and it was only after allotment that
the applicants could be said to be shareholders.

The document signed by respondent being a covenant
to pay under seal, the assent of the company thereto is

(1) Con. Stat. Can., c. 66.
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18S0 sufficient, and such assent might be inferred, if, as in

NAS.1IT this case, it was not repudiated by the company; but

M Vm. the evidence shows the company did actually assent to
- the subscription, and sent respondent notices to pay

calls.
The earliest decision on this point in our courts was

that given by the Court of Common Pleas in the case
of Smith v. Spencer (1); so again in Lake Superior
Navigation Co. v. Morrison (2) ; so again in European
4 North American Railway Co. v. McLeod (3).

Now, what are the admitted facts as to the mode in
which Mr. Manning became what he did become.

The capital stock of the company was $3,000,000. It
was never contemplated to get more than 10 per cent. of
that amount subscribed, the intention of the provisional
directors being to get a respectable list of Toronto
shareholders in order to induce the counties to give the
company municipal aid. Accordingly, after a deal of
manipulation and canvassing, Mr. Laidlaw, one of the
most active provisional directors, and Mr. Campbell, the
company's broker, succeeded in getting subscriptions
for their stock to the amount of $300,000, the amount
required for organization. Manning was induced to
subscribe stock at the instance of Mr. Laidlaw. This
subscription was admitted by him, although at first he
alleged it was conditional, and his main defence was
that he was only to become a shareholder on his getting
the contract to build the company's road about to be
constructed in connection with one John Ginty, who
was also a partner of his in building another road.
The court held this defence could not avail him, but
in the latter stage of the proceedings he thought it
better to say he was not a shareholder at all. But how
can it be seriously contended that the company who

(1) 12 U. C. C. P. 281. (2) 22 U. C. C. P. 217, 220.
(3) 3 Puge. N.B. 3,34, 35, 40.
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wanted all the subscribers they could get, who sent out 1880
brokers canvassing, intended to take conditional sub- NASNITu

scriptions ? There was no danger of any subscriber .
not having his stock. It was even deemed necessary to -

publish the stock sheet, in order to show who were
interested in the scheme, and that the company was
bond fide organized. All this was known to Mr.
Manning, and we are entitled to contend that what took
place is real evidence of his becoming a shareholder.
Then, also, it is in evidence that he not only consented
to sign the list of subscribers which was published,
but he aided publicly the directors in getting munici-
pal bonuses and aid. This, it is argued, does not prove
he had knowledge of the allotment, but surely he knew
he was a shareholder, and if anything more was to be
done, it was only some mere formal matter. Under all
these circumstances we have very strong evidence to
sustain that construction upon which we primarily
rely, i. e., that the effect of signing this document was
to create that relation between the company and the
respondent as to make him a subscriber. Within the
four corners of this paper we find a perfect contract,
the minds of both parties were brought together.

The second point relied on is, that if it was an im-
perfect contract, the only condition was the "allotment,"
and upon allotment, and not upon " notice of allotment,"
the respondent became a shareholder. What the court
of appeal has done is this: that they have interpolated
the words " upon notice of " in this document under

seal. They have not taken into consideration that ac-
ceptance by the subscriber had taken place. Now, there

can be no doubt that an allotment was made, and we

cannot therefore be hampered with this objection, for
the evidence shows that the company sent respondent
calls to pay.

If notice of allotmenit were necessary it may be implied
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1880 . from the facts of the case, or the conduct of the parties;
NAiITH and the court of first instance having found that respon-

MAN ING. dent was aware of the company's acceptance of his sub-
- scription, or was in a position to have known the same

and could have taken advantage of any benefit which
might have resulted from the acceptance of himself as
a shareholder, consequently he is liable. Levitas'
Case (1); Wheatcroft Case (2); Pritchard v. Walker (8);
Crawley's Case (4); Fletcher's Case (5).

If the respondent expected or required notice of the
allotment or call, he should have taken pains to have
informed himself when the same was made, for there
was a duty upon him to pay the calls made by the
directors. Sec. 48,49 and 50, Con. Stat., c. 66. Sparks
v. The Liverpool Water Co. (6); Aylesbury Railway Co.
v. Mount (7).

The cause having been twice tried, and a verdict on
both trials having been for the plaintiff upon evidence
deemed sufficient by the learned judges who tried the
case, and the same having been expressly approved of
by the court below, the Court of Appeal should not have
turned the verdict so obtained into a verdict for defen-
dant, but should have ordered a new trial. Merchants'
Bank v. Bostwick (8).

The following authorities were also cited and com-
mented on by counsel: Denison v. Lesslie (9); Gun's Case
(10); Nixon v. Hamilton (11); Iarrison's Case (12);
Moore v. Murphy (18).

Mr. Ferguson, Q. C, for respondent:
If the true construction and meaning of the document

(1) L R. 3 Ch. 36. (7) 4 M. & G. 651.
(2) 29 L T. 324. (8) 28 U. C. C. P. 465.
(3) 24 U. C. C. P. 434, 472, 477. (U) 43 U. C. Q. B. 22.
(4) L B. 4 Oh. 322. (10) L R. 3 Ch. App. 40.
(5) NL T. 136. (11) 2 Or. & Wal. 364.
(6) 13 Ves. 428. (12) L R. 3 Ch. 638.

(13) 17 U. C. C. P. 444.
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signed by respondent, is, that it was not an application 1880

for shares, but a subscription without any condition, I NAsinTH

must admit the authorities cited by the learned counsel MANNING.
for appellant have great weight; but if it is only an -

application for shares, and that on the face of the docu-
ment itself there was something else to be done, it is
clear the company have no right against the respondent
until they do that further act-so I say that upon sign-
ing this document respondent did not become eo instanti
a shareholder. By this document the company need
not allot unless they choose, and therefore at that time
there was no complete contract, the mind of the com-
pany and of the subscriber had not yet come to any
decision as to the ownership of the $5,000 stock.

In this document which is said to be the stock book,
we find the expression " upon allotment," it shows
clearly that in the minds of the parties there was to be
an allotment. The proposal was to take, if allotment is
'made and not otherwise, and it is upon these words
that the construction of this agreement must turn. The
remedy sought is an extraordinary one given by statute,
and unless the requisites of that statute were in all
matters strictly made out by the appellant, he was not
entitled to succeed.

Now, in order to make out that the respondent was a
shareholder, and liable as such by reason of his having
so signed the same, it was necessary for the appellant
to prove that the respondent had received notice of an
allotment of the shares, or at least that there had been
a response to this application received by, or communi-
cated to, the respondent, stating, or to the effect, that
the said company had accepted his application and
himself as a shareholder of the said shares, and this
within a reasonable time after the making of such
application, and .in this respect the evidence adduced
by the appellant-entirely failed, and there was a positive
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1F80 denial by the respondent of his having received any
NASNITH such notice of allotment or response. It was not proved

MANNING. that there was any verbal response to the said applica-
- tion, even if that were possible and would be sufficient.

Nor was it proved that any letter or other document
containing any such response was delivered to the res-

* pondent or even mailed to him, if this last could have
been held sufficient in the face of the respondent's denial
of the receipt of it, which it could not. Nor was it
proved that the respondent had any knowledge of an
allotment of the said or any shares to him, and besides,
it appears by the evidence and the circumstances thereby
disclosed, that a long, series of years passed away after
the time of the said application during which neither
the said company nor the respondent considered that
the respondent was such shareholder, and for these
reasons it was not established that the respondent was
such shareholder, and the judgment of the court below
is correct and should be affirmed. Denison v. Lesslie
(1); Redpath's case (2); Wall's case (3); Pellatt's case
(4) ; Gunn's case (5) ; Britisl American Tel. Co. v. Colson
(6); Kipling v. Todd (7); Ness v. Angus (8).

The newspaper publication and the publication of
list of shareholders relied upon by. the appellant as
being some evidence that the respondent liad notice or
knowledge that the company had accepted the said
application and the respondent as a shareholder, were
not evidence against the respondent, and besides, know-
ledge of them was not brought home to the respondent
by the evidence.

The findings of the learned judge who tried the cause
were not sufficient to warrant the entry of a verdict for

(1) 3 Ont. App. R. 536. (5) L R. 3 Ch. 40, 55.
(2) L. R.11 Eq. 86. (6) L R. 6 Ex. 108.
(3) L R. 15 Eq. 18. (7) 3 C. P. D. 350.
(4) L R. 2 Ch. 527. (8) 3 Ex. 805.
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the plaintiff (the appellant), nor were the said findings 1880
supported by the evidence, and it was competent to NyAsmTff

the court below, if necessary, to reverse these findings, M *
they being based, at least in part, upon inferences of -
fact drawn by the learned judge, from facts stated in
the evidence and not resting upon different degrees of
credibility considered to be due to the witnesses from
their demeanor before the court, and, moreover, I submit
there was no finding on the point for which the case
was sent back The Glannibanta (1); in re Randolph
(2).

The learned counsel also referred to and relied upon
the authorities following: Household Fire Insurance
Company v. Grant (3) ; Beed v. Harvey (4) ; Byrne v. Van
Tienhoven (5); Xones v. Bough (6); McCraken v. Mc-
Intyre (7); Nasmith v. Manning (8).

Mr. Blake, Q. C., in reply.

RITCHIE, 0. J.:-

The Toronto, Grey 4. Bruce Railway Co. was incor-
porated by 31 Vic., c. 40 of the Ontario Legislature,
by the second section of which act certain clauses of
the Railway Act of the Consolidated Statutes of Canada
are incorporated with and to be deemed a part of this
act, viz:-

The several clauses of the Railway Act of the Consolidated Statutes
of Canada, and amendments with respect to the first, second, third,
fourth, fifth and sixth clauses thereof, and also the several clauses
thereof with respect to "interpretation," "incorporation," "powers,"
"plans and surveys," "lands and their valuation," "highways and
bridges," " fences," "tolls," "general meetings," "president and
directors," " their election and duties," " calls," " shares and their
transfers," "municipalities," "shareholders," "actions for indemnity
and fines and penalties, and their prosecution," " by-laws, notices,
(1) 1 P. D. 283. (5) 5 C. P. D. 344, 348.
(2) 1 Ont. App. R. 315. (6) 5 Ex. . 115. 122.
(3) 4 Ex. D. 216. (7) 1 Can. S. C. R. 479, 526.
(4) 5 Q. B. . 184. (8) 29 U. C. C. P. 52 53.
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1881 &c.," "working of the railway," and " general provisions," shall be
N incorporated with and be deemed to be a part of this act, and shall

e. apply to the raid company and to the railway to be constructed by
MANNING. them, except only so far as they may be inconsistent with the express

Rite .J. enactments hereof, and the expression, " this act," when used herein,
shall be understood to include the clauses of the said Railway Act so
incorporated with this act.

Section 14 provides:-
As soon as shares to the amount of three hundred thousand dol-

lars of the capital stock of the said company, other than by muni-
cipalities, shall have been subscribed, and ten per cent, thereof paid
into some chartered bank, having an office in the city of Toronto
(which shall on no account be withdrawn therefrom, unless for the
service of the company), the directors shall call a general meeting of
the subscribers to the said capital stock, who shall have so paid up
ten per cent. thereof for the purpose of electing directors of the said
company.

Section 17 provides:-
At such general meeting the subscribers for the capital stock

assembled who shall have so paid up ten per cent, thereof, with such
proxies as may be present, shall choose nine persons to be the direc-
tors of the said company, and may also make or pass such rules and
regulations and by-laws as may be deemed expedient, provided they
be not inconsistent with this act

Section 27 provides:-
On the subscription for shares of the said capital stock, each sub-

scriber shall pay forthwith to the directors for the purposes set out
in this act, ten per cent. of the amount subscribed by him, and the
said directors shall deposit the same in some chartered bank to the
credit of the said company.

Section 28 provides:-
Thereafter calls may be made by the directors for the time being,

as they shall see fit, provided that no calls shall be made at any one
time of more than ten per cent. of the amount subscribed by each
subscriber.

By the consolidated statutes of Canada "shareholder"
shall mean any subscriber to or holder of stock in the
undertaking, and shall extend to and shall include the
personal representatives of the shareholder.
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Under heading "shareholder :" 1881

Each shareholder shall be individually liable to the creditors of NAsMITn
the company to an amount equal to the amount unpaid on the stock
held by him for the debts and liabilities of the company, and until
the whole amount of his stock has been paid up, but shall not be Ritchie,C.J.
liable to an action therefor before an execution against the company
has been returned unsatisfied in whole or in part, and the amount
due on such execution shall be the amount recoverable with costs
against such shareholder.

This being the state of the law, the company prepared
a stock book and solicited subscriptions to stock, and the.
plaintiff signed the stock-book containing this agree-
ment:

EXHIBITS.

(1)
HEADING OF STOC*BOOK.

We, the several persons, firms and corporations whose names and
seals are hereunto subscribed, severally and respectively agree to
and with the Toronto, Grey and Bruce Railway Company, and bind
ourselves, our executors and administrators or successors respectively,
to become holders of the capital stock of the Toronto, Grey & Bruce
Railway Company for the number of shares of one hundred dollars
each, and amounts set opposite to our respective names, and upon
the allotment by the said company of my or our said respective
khares, we severally and respectively agree to pay to the said com-
pany ten per centum of the amount of the said shares respec-
tively, and to pay all future calls that may be made on the said
shares respectively; provided always, that no calls shall be made
until sixty days shall have elapsed from the time that a previ-
ous call was made payable, and no call shall exceed ten per centum
of the amount subscribed.

Toronto, April, 1869.

1M. Name. ANoof Amt. Seal. Rean. Am W.
shares. dence. Paid. Witness.

May 14 Iohn Ginty... 40 $4,000 Beal. Toronto 10p.c. N. Barnhart.

June19 Alex. Mauning. 50 5,000 Seal. Toronto 0. J. Campbell.

(2)

EXTRACT FROM THE MINUTES OF A MEETING OF THE DIRECTORS OF THE

ToRoNTo, GREY & BRUCE RAILWAY COMPANY, HELD ON 1sT JULY, 1869.

The president stated that on the previous evenixg the amount of
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1881 stock required by the charter for organizing the company, viz., $300,000,
-~* had all been subscribed, and that therefore it was necessary at once

NAsu1rH
V. to devise means to collect and pay into the bank the first instalment

ANMNo. of ten per cent. on the shares, so that the meeting for the election of
R .directors and organizing the company could be called at as early a

date as possible; the brokers, Messrs. Campbell & Cassels, were in-
structed at once to collect the first instalment of ten per cent. on
the stock, and to have the amount required by law, viz., $30,000, paid
into the bank to the credit of the company before Saturday, the 10th
July, so as to enable an advertisement calling the general meeting of

the shareholders to appear in the Ontario Gazette of that date; the

secretary was also instructed to prepare advertisements for the
Ontario and Dominion Gazettes, and such other papers as were neces-
sary, calling the meeting, the date of which was left to be decided by
the solicitor; the secretary was also instructed to issue allotment

certificates to each shareholder for the amount of shares held by
him.

(Signed,) John Gordon.
(3)

FoRm OF CERTIFICATE OF ALLOTMENT.
Toronto, lst July, 1860.

To Alexander Manning, Bsq., Toronto:
This is to certify that the Toronto, Grey & Bruce Railioay Con-

pany, in accordance with your application for fifty shares of $100
each of their capital stock, have allotted to you fifty shares, amount-
ing to $5,000, the first instalment of ten per cent, thereon being pay-

able forthwith, and all future calls to be made at a rate not exceeding
ten per cent. on the amount of said shares, and at intervals of not

less than sixty days. W. Sterland Taylor,

Secretary
Fosun or ENDORSEMENT ON NOTICE.

$500. Toronto, 3rd July, 1869.
Received from the within-named the sum of five hundred dollars,

being amount of first instalment of ten per cent. on the amount of
stock allotted by the within certificate.

Campbell & Cassels

(4)

CoPY OF A REsoLuTioN PASSED AT THE MEETING OF THE SHARSHOLDERS

HED ON 10TH AuGusT, 1869.

It was then moved by Mr. John L. Blaikie, seconded by Mr. Ginty,
and unanimously resolved, That the Directors this day elected be
instructed to pay an amount not exceeding four dollars per meeting
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to the provisional directors for each meeting which they have sever- 1881

ally attended. NASmTKYours truly,
(Signed,) W. Sutherland Taylor, MANYING.

Sec.-Treas. -

NOTICE PUBISHED IN " GLOBB." Ritoie,.J.
TORONTO, GREY & BRUCE RAILWAY NOTICE.

Subscribers to the capital stock of the Toronto, Grey & Bruce Rail-
way Company are hereby notified, that the first call of ten per cent.
on the stock is required to be paid immediately to the brokers of
the company, Messrs. Campbell & Cassels, 60 King Street East.

By order,
(Signed,) W. Sutherland Taylor,

Secretary.

The above notice appeared in the daily Globe from the 2nd to the
9th July, 1869.

(5)
TonoNTo, GREY & BRUCE RAILWAY.

Take notice, that a further call of ten per cent. on the capital

stock of the Toronto, Grey & Railway Company has been authorized
by the directors, and that the same is payable at the company's

offices, corner of Front and Bay Streets, Toronto, on the 16th day of

May, 1870.
By order of the Board.

(Signed,) W. Sutherland Taylor,
Secretary.

The above is a copy of the notice for calls in Gazette on the dates
mentioned by the secretary of the company.

I think on allotment by the company, the sub-
scribers became in fact and in law shareholders in the
company, liable to pay to the company ten per cent. of
the amount of the shares, and to pay all future calls,
subject to the proviso in the memo. so signed and
sealed; and they became entitled to all privileges,
benefits and advantages that might accrue to such
shareholders in said company, and became subject to
all liabilities and responsibilities attaching to share-
holders in the company.

The contract in this case was this: The company ap-
plied to the respondent to take shares; the respondent
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1881 agreed to do so, and bound himself under seal to pay a
NAsum percentage on allotment, the assent of the respondent to

. the application of the company, and the binding agree-MANING.heapiainothcopnadtebnigae-
- ment signed and sealed by him, imposed on the company

the binding duty of allotting the specified shares to
him, and constituted an agreement completed, binding
on both parties, which either could enforce, entirely
distinguishable from an agreement merely resting on
an application for shares. The applicant was the com-
pany, and the sealed undertaking of the respondent
was the acceptance of the company's offer, and fixed on
the company the obligation to allot them, and when so
allotted, they became eo instanti vested in the respond-
ent. In other words, the company sent an offer by
which they were bound, and under which, on receiv-
ing back the offer accepted, signed and sealed by the
respondent, a contract complete and binding on both
sides was constituted. This conclusive and binding
agreement on both parties was, on the respondent's
part, that he should become a shareholder of 50 shares
and pay; and, on the company's part, that they should
grant him the said fifty shares, and the company being
under this direct obligation to grant those shares, dis-
charged that obligation by allotting to him the shares
in a due and formal manner, and regularly placing him
on the register. Surely the contract was then full, per-
fect and complete; a valid and unimpeachable contract,
the effect of which was to make this respondent the
holder of 50 shares in the company. I think there was
quite enough to satisfy the judge who tried this case,
that the respondent knew that the company had acted
on the agreement, had treated him as a shareholder,
and had placed him on the register, and so had notice
that the company had allotted to him the stock; and
had the application come from the respondent to the
company, that would have been sufficient to show that

432



VOL. V.] SUPREME COURT OF CANADA.

he knew that the company had assented to his request, 1881
and had completed the contract. In fact, this is to be NAssura
gathered from defendant himself. .

He says: 
RitohieC.J.

I am the defendant. I have not and never had any papers or -

documents relating to the shares in question in this action. I have
no allotment of shares, and never heard of any allotment. Some
eight years ago I put my name down for shares conditionally in the
Toronto, Grey & Bruce Railway, and in the Toronto & Nipising
Railway. I cannot swear what amount I took in each; I think it
may have been about $5,000 worth in the Toronto, Grey & Bruce, and
$2,000 or $2,500 in the Toronto & Nipissing. This was just before
the companies were organized, to the best of my recollection. George
Laidlaw asked me to take these shares. No call was ever made on
me for these. I have never paid any call or anything on the Toronto,
Grey & Bruce shares. I forget what it was that I signed. I do not
know whether it was the stock book that I signed or some other
paper. The proposal on the part of Laidlato was made on the corner
of King and Church Streets, I think the south-west corner; we agreed
there, but I cannot positively say where I signed. Mr. C. . Campbell
came up afterwards, or else Laidlaw took Ginty and myself round to
his office. I do not know who was present when we signed; I think
that Ginty was there, and signed at the same time that I did. I
think that Campbell was present when I signed. As far as I recollect,
there was nothing appearing in the books in connection with my
name, except my signature. I refused to take stock in the first
place; then there was a verbal agreement made between Laidlaw

and myself. I would not have taken the stock except for the induce-
ment that Laidlaw offered. He asked Ginty and myself to take
stock, and I refused. He wanted to raise a large amount of stock
here, so as to show to the people outside who were giving bonuses
that the people here were contributing largely to the undertaking.
He agreed that if we took stock we should get the contract for build-
ing the road; that we would not be called on to pay unless we got
the contract, and he said that if we got the contract, under any
circumstances we should not be called on to pay more than
ten per cent. upon the stock. Upon that agreement and con-
versation we agreed to take the stock. I think that we each
took stock separately. We tendered for the Nipieing work and got
it i we also tendered for the Grey & Bruce Railway and did not get
it. I supposed that the contracts would be let by tender, but not
necessarily to the lowest tender. Laidlaw was the only one who had

28
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1881 made the agreement with me. I had been out with him and Gordon
canvassing for a week in the townships. If Igot the contract I under-

NAsMITH
V. stood that my stock would be paid out of my estimates, but not more

MANVING. than ten per cent. I supposed that if I had got the contract I should
- have been'in the same position as any other stockholder. I sub-

scribed to the Toronto & Yipising on the same terms. They were
separate transactions, but Laidlaw was acting in both as the prime
originator. We got the contract for the Nipising; I paid up my
stock in full in this. My stock was paid principally out of my esti-
mates. I sold out my stock in this road, and hold no stock in it now.
Tenders were called for the Toronto, Grey & Bruce, and I put in one;
the tender was that of Manning & Ginty. I do not know why it was
refused. I cannot tell whether it was the lowest. When my tender
was rejected, I did not consider that I had any stock. No director
ever spoke to me about my stock. I never was asked to pay any
calls; I may have been notified when the first call was made. I never
wrote to the directors about my stock, nor they to me. I was sur-
prised when I was served with the writ in this action.

By Mr. Ferguson-I never at any time paid anything on account of
the stock, either when I signed or afterwards. It was distinctly agreed
that I was not to pay anything on it unless I got the contract; without
this condition, I would not have taken a cent's worth of stock. There
was no connection between my subscriptions to the two railways
each was a separate transaction. I did not get the contract for the To-
ronto, Grey & Bruce road, and never was asked to pay; I never was a
shareholder. I would have been a shareholder if I had got the con-
tract. Mr. Laidlaw was the moving spirit in the undertaking;
there would have been no Toronto, Grey & Bruce Railway with-
out him. I do not recollect whether they had the act at the
time that he solicited me to take stock: he was the chief actor
in soliciting stock. The Toronto, Grey & Bruce Railway is in
operation, and there is a large amount of rolling stock in use on
it, and the company has other property, such as furniture and safes
at all of their stations, and tools on the line of their railway. The
road runs through the counties of York, Peel, South Simcoe, Grey
and Bruce. Some of the property I refer to is in each of these
counties.

(Signed,) Alexander Manning.
Certified a true copy.

(Signed,) Geo. . Evans.
(11)

TORONTO, GREY & BRUCE RAILWAY COMPANY.

List of shareholders at 31st December, 1877.-Revised up to the
30th June, 1877, and 30th Sept., 1877, and 31st Dec., 1877.
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1881
No. ofCalNAM[. Address. Sh . Calls. Unpaid. Amt. paid up. NASMITH

John Ginty.... Toronto. 40 $3,600 00 MANNING.

Alex. Manning. Toronto. 50 5,000 00 Ritchie,CJ.

But apart from this, I think there was a completed
contract, and no notice of allotment was necessary to
constitute the defendant a subscriber to the stock and a
shareholder.

It is clear the company allotted-the stock, 50 shares,
to the defendant. This is not the ordinary case where
a person applies for a maximum number of shares un-
dertaking to accept them or any less number, and the
company is under no obligation to give him any, in
which case, I take it, a reply to the application is neces-
sary, for the very good reason " that when an individual
applies for shares in a company, and there is no obliga-
tion to let him have any, there must be a response by
the company, otherwise there is no contract (1) ;" but in
this case the application or offer proceeds from the com-
pany, and the answer comes from the party applied to,
who signs the company's stock book,and who binds him-
self under seal to become the holder of the number of
shares set opposite his name, and on allotment of his
shares agrees to pay a certain percentage, &c. The com-
pany allotted the shares, and he was placed on the regis-
try, and this constituted a completed transaction, and
-made him to all intents and purposes, in my opinion, a
shareholder in the company.

I think there cannot be the slightest doubt that the
defendant did intend and agree to become a member in
praesenti; there may or may not have been an agree-
ment or understanding-I should rather say simply an
expectation-that he should get a contract; but this,
whatever it was, was purely collateral,-and as was said

(1) Per Lord Cairns in Blkington's case L. R. 2 Ch. 535.
24i
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1881 in Bridge's case (1), " having agreed to be a shareholder
NAMITU in praesenti, he cannot be heard to say that he was not
xImo. a shareholder because of this collateral matter."

- See Elkington's case (2), and what was said by Lord
Ritchie,0.J.

Cairns cited in this case.
But the contention set up on this point has been

abandoned. I think the authorities clearly establish
that no notice of allotment in a case of this kind was
necessary.

In the last edition of Mr. Leake's work, 1878, on Con-
tracts, p. 36, it is said :-

If a definite offer of the shares proceed in the first instance from
the company, or if there be a previous definite agreement respecting
them, the application for the shares in pursuance of the offer or agree-
ment may make a complete contract without further notice of allot-
ment.

He cites Tucker's case (8); Adais' case (4); Davies'
case (5).

This doctrine was enunciated and acted on by the
Supreme Court of New Brunswick in European 4- North
America Ry. Co. v. McLeod (6), and also in The New
Theatre Company (limited)-Bloxam's case (7).

This latter case is as follows:
This company established under the 25 and 26 Vic, c. 89, had

been ordered to be wound up. This was an application on behalf of
the official liquidator to settle Mr. Bloam on the list of contributories
in respect of 100 shares.

It appeared that Mr. Blowas had verbally applied for 100 shares,
and he was told by the secretary that he could have them on payment
of the deposit. He called at the office of the company in Cornhill
on the 25th of April, 1863, and handed to the secretary his cheque
for ;e100 for the deposit upon the shares; but before handing it over
he asked the secretary when he could have the shares, and was told
by him that he could have them in a few days, as the company were
about to allot them. He then stipulated with the secretary, that if

(1) L R. 3 Ch. App. 308. (4) 41 LJ. Ch. 270.
(2) L R. 2 Oh. 522. (5) 41 L J. Ch. 659.
(3) 41 L. J. Ch. 17. (6) 3 Pugs. N. B. 3.

(7) 33 Dqav. 599.
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he did not get the shares in a few days, the secretary would return 1881
him the cheque. The cheque was duly paid into the bankers of the N

company. V.
The shares were actually allotted to Mr. Bloxam on the 27th of MANxxIG.

April at a meeting of the directors, and his name was entered as the -
allottee for 100 shares in " the Register of allotment of. shares." It 'thieO.J
was not shown that Mr. Bloxam'8 name had been entered in the share
registry book (25 and 26 Vic., c. 89, s. 25). Mr. Blozam did not sign
any written application for the shares, and no letter of allotment, no
scrip certificate of the shares, and no return of the allotnient had ever
been sent to him.

It did not appear that Mr. Blozaw had ever applied for the scrip
certificates, but he had called at the office in Oornhill, and found it
closed, and he was told that the company had gone to pieces, but the
office had in fact been removed to Westminster. He appeared
to have done nothing further, when, on the 27th of July,
1863, the company was ordered to be iround up. Mr. Beltwyn and
Mr. Beavan, for the official liquidator, argued that Mr. Blozam dught
to be placed on the list of contributories, for the c6ntract for the
shares by application and payment of the deposit was complete when
the shares had been allotted to the applicant by the company, and
that nothing further was wanted to make the allotment effective.
They cited ez parts Yelland (1); es parte Cookney (2).

Mr. Roxburgh, contra, argued that no perfect and complete con-
tract fixing Mr. Blozam with the ownership of any particular shares
existed. That an allotment alone, without notice to the allottee was
insufficient, for it was not possible to know what number of shares
had been allotted, or which they were. That here there had been
no notice, no acceptance of the shares, and that no entry on the share
registry, as required by the act had been proved.

The Master of the Rolls:-
I must hold Mr. Blozark to be a shareholder. Cookney's case and

Yelland's case determine this: that if a person applies for shares and
pays what is necessary and has the shares allotted to him he becomes
a shareholder, and that the application need not be in writing.

Here Mr. Blozan applies for 100 shares, and he is told he can have
them; he then pays a deposit of £100, the secretary promising him
that if they are not allotted the cheque shall be returned. There is
a book called a register of allotment of shares which answere all the
requirements of a register, and in this the allotment to Mr. Blozan
appears. It is true that no further deposit is made, and that no
notice of the fact of alotment was given to him. But iflhe company

(1) 5 DeG. & Sm. 396. (2) 26 Beav. 6 & 3 DeG. & J. 170,
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1881 had beei extremely prosperous, how could the company deny that
Mr. Bloxam was a shareholder; how could they dispute the fact after

NAsxrrH
9. this entry in their book? After accepting his money they allot him

MNNmG. these shares. The rights and obligations are co-extensive, and I must
- hold him to be a contributory.Ritchie,CJ.
- And in Tucker's case (1) it was contended that

Tucker had never received notice of allotment of the
shares to him, and Pellatt's case (2) and Bloxam's case
(8) were cited.

In Tucker's case Bacon, V. C., says:
In order to constitute a man a shareholder, all that was required by

the provisions of the Companies Act, 1862, was that he should agree
to take shares, and that his name should be duly placed upon the
share register. These provisions had been made for the benefit of
the creditors of the company ; therefore in questions as between
shareholders and creditors, persons who had complied with the
requirements of the act could not be heard to say that they were
not shareholders.

As regarded Mr. Tucker, the evidence was not quite so satisfactory.
He had, however, received a letter and form of application similar
to those sent to Mr. Browon, which form he had filled up and return-
ed to the company, and therefore the company was bound to allot
to him, and he was bound to take the shares for which he had so
applied. There was therefore a binding contract between Mr.
Tucker and the company, of which either party might have enforced
the specific performance.

Mr. Tucker's affidavit, stating that he had no recollection of ever
having received, and that he did not believe he ever had received,
any notice of allotment, was not sufficient; but it was immaterial
whether or- not- he had received notice of allotment, for the contract
with the company was complete immediately on his filling up and
returning to the company the form of application for shares. Messrs.
Broon and Tucker must therefore be placed on the lists of contri-
butories.

The marginal note in Adam's case (4) is:
B. Company agreed to transfer their business to P. Company. One

of the terms of such agreement (which was sanctioned by the court

(1) 41 L J. N. S. 161.
(2) L R. 2 Ch. 527.

(3) 33 Beav. 529.
(4) 41 L. J. N. S. Eq. 270.
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under the winding-up of B. Company) was that the holders of shares 1881
in B. Company should receive an equal number of shares in P. Com-
pany. A circular letter was sent by P. Company to the shareholders V.
in B. Company, referring to these terms, and requesting the B. MANNINo.
shareholders to fill in a form of application for the shares to which -
they were entitled under the arrangement. A., a holder of fifty RitchieC.J.
shares in B. Company, filled in and returned this form, applying for
fifty shares in P. Company. The directors of P. Company by resolu-
tion allotted to him that number of shares. Before receiving notice
of allotment, A. wrote to withdraw his application. After consider-
able delay the solicitor of P. Company, to whom the question of A's
withdrawal had been referred by the directors, wrote to A., stating
(erroneously as now appeared) that by a resolution of the board the
allotment of shares to him had been cancelled. The company had
no share register, but A's name was entered in their allotment book
for fifty shares, though no particular shares were appropriated to
him: Held, that as soon as A's application had been accepted by
the company, there was a binding contract between them without
any notice of allotment being given to A. ; that even if the resolu-
tion cancelling the allotment had been passed the directors had no
power, under a general authority to compromise proceedings, &c.,
contained in the articles of association, to sanction A's withdrawal ;
and that as between A. and the company the entry in the allotment
book was sufficient.

Lord Justice Mellish says in Davies' case (1):
The only real question appears to me to be this: First, is there

not sufficient evidence on this statement that there was an agree-
ment that Messrs. Templeman .& Co. should take the 250 shares
between them ? It appears to me that there is sufficient evidence,
because he says so. Then there being that arrangement, I think
that the written application having been sent in by Mr. Tenpleman
for 200 shares, and by Mr. Davies for fifty shares, and the company
having made no objection to that, there i4 sufficient proof that the
company assented to this division of the 250 shares, which were to
be taken by Messrs. Templeman & Co., in the proportion of 200
shares by Mr. Templeman and fifty by Mr. Davies. If there had
been no such previous arrangement I should certainly not have
thought that the mere keeping the deposits would have been suffi-
cient evidence.

But assuming that there was, as there appears to me to have
been, a valid binding arrangement previous to the written applica-
tion being made, that Messrs. Templeman & Co. should take between

(1) 41 L J. N. . Eq. 659.
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1881 them 250 shares, and there not being any objection on the part of
the directors to taking the deposit, there is sufficient evidence to

NAxITH
V. siow that the directors assented to the 250 shares which Messrs.

MAxiNx. Templeman & Co. agreed to take being divided between Mr. Temple-
BitceJ.man and Mr. Davies in the proportion contained in their written

applications.
I am of opinion, therefore, that the order of the Vice-Chancellor is

right, and that this appeal must be dismissed with costs.

I am of opinion that the defendant was liable in this
action, and that the judgment of the Court of Queen's
Bench should have been affirmed, and that the appeal
should therefore be allowed, and that the judgment of
the Court of Appeal reversing the judgment of the
Court of Queen's Bench should be reversed with costs
in all the courts.

FOURNIER, J., concurred in the judgment about to be
delivered by Henry, J.

HENRY, J.
This is an appeal from the Appeal Court of Ontario.

Three of the four learned judges who heard the appeal
gave judgment for the respondent, on the ground that
it was necessary for the appellant to have shown notice
within a reasonable time of the allotment of shares to
him, and that no notice whatever of such allotment had
been proved. The late lamented Chief Justice of that
court agreed that such proof was necessary, but he was
of the opinion that from the facts in evidence such
notice might be inferred. On this latter point only did
he differ from the majority of the court. I do not con-
sider it necessary to give my views at any great length,
but will commence by saying that I entirely adopt the
views of the learned judges who decided in favor of the
respondent. The document signed by him, as I con-
sider it, formed but an offer on his part to accept fifty
shares of the company's stock when allotted to him. It
being under seal makes no difference as to the legal
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construction to be put on it. It was signed as an origi- 1881
nal subscription or offer to take stock in a company not NASMITU

then, but subsequently to be, organized. The company A we
did not then exist, but was subsequently to be formed, M

or not, according to circumstances; and we must look neruy, J.

at this document from a stand point very different from
that we should occupy in the case of a subscription to
the stock book of a company already in existence. A
party in the latter case would, after his application for
stock had been accepted, be called upon to sign the
stock list in the book of the company kept for that pur-
pose. Before a company is formed there is an offer on
the part of those wishing to become stockholders to
take certain shares. It is only, at the most, a unilateral
contract, if one at all; and one which could not be
enforced by the party subscribing. He could not by
his offer oblige the provisional directors to allot any of
the shares to him. A larger amount of stock than
required might be subscribed for; and no one will
doubt the power of the provisional directors to reject
such applications as they pleased. So up to the time,
at least, of the allotment, any subscriber could withdraw
his offer to take the stock he subscribed for. The agree-
ment in this case was to receive fifty shares when
allotted; and that, in my opinion, threw upon the pro-
visional directors the onus of not only allotting the
stock within a reasonable time, but of giving him notice
that they had done so, also within a reasonable time.

I concur with the three learned judges of the.Appeal
Court that there is no evidence of any notice of allot-
ment. It is in fact not contended there was any, and
there is no evidence of a waiver of it by the respondent.
At the first meeting to organize the company, nearly
two months after the subscription by the respondent,
it was decided to call in ten per cent of the allotted
shares, but it does not appear that any notice was given
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1881 to the respondent of that resolution, and no notice
NASMT, given of the allotment. Suppose in the absence of both

-. the respondent had been sued for the recovery of the
- ten per cent. of the shares, could he not have success-

Hery, J fully resisted that claim for the want of such notice of
allotment ? The stock was subscribed for in April,
1869, and a meeting of the provisional directors held
on the 1st of July following. At that meeting the
president is reported to have stated " that on the previ-
ous evening the amount of stock required by the charter
for organizing the company, viz.: $300,000, had all
been subscribed, and that, therefore, it was necessary at
once to devise means to collect and pay into the bank
the first instalment of ten per cent. on the shares, so
that the meeting for the election of directors and organ-
izing the company could be called at as early a date as
possible, &c." The minute goes on to state that " the
brokers, Messrs. Campbelt 4* Cassels, were instructed at
once to collect the first instalment," and have the
amount, $30,000, paid into the bank on the tenth of the
same month, " so as to enable an advertisement call-
ing the general meeting of the shareholders to appear
in the Ontario Gazette of that date." The secretary was
also instructed to prepare advertisements to be inserted
in other papers calling the meeting-the day to be de-
termined by the company's solicitor. The secretary
was " also instructed to issue allotment certificates to
each shareholder for the amount of shares held by him."

By this extract from the company's minutes it is
clearly shown that when the respondent signed the
document in question the company existed only by the
charter. There were no stockholders or members. Even
the provisional directors were not actually such,and could
only become so by subscribing and paying for stock.
There could be no regular stock-book until the shares
had been allotted, which is generally prepared after the
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company is organized, and therefore the document 1881
signed by the respondent could not be tortured into NAsmTg

one so as to bind the respondent; but let me pursue
the inquiry a little further. Suppose on the day of the -

meeting to organize the company and appoint directors any, J.
&c., the respondent attended, but had not paid, and
declined to pay the ten per cent., would he or any other
similarly situated be allowed to vote or take part in the
organization of the company ? Sections 14, 18 and
others of the act of incorporation require the 10 per
cent. to be paid before any subscriber could vote or be
elected a director or even called to attend the first
meeting to organize the company. He would have been
very delicately informed that he was not a stockholder,
and denied the privileges of one. Any other course
would be a violation of the statute. If the mere signing
the document in April previous made him a stockholder
he could have insisted upon his right to participate in
the proceedings, and if the amount of stock subscribed
for by him was sufficient he might have been elected a
director. That would be the necessary legal result of
the position he would so claim, but who would venture
to assert that by his mere signature to the document in
question he could acquire such a position, and yet to
bind him as a shareholder it becomes necessary to admit
the position I have stated.

The appellant claims that the respondent was a share-
holder in the company from the time of the allotment
of shares, but if the signature of the respondent to the
agreement was sufficient to bind him, then no allotment
was necessary to be shown. If the agreement, how-
ever, is not sufficient alone, and that the allotment was
necessary, does it not legitimately follow that a notice
of it became necessary ? If the signature of the respon-
dent was to the regular stock book of the company after
being organized, no allotment would require to be
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1881 shown, and does not the acknowledged necessity for
,N ru showing the allotment at the same time characterize

V. the document signed as an incomplete contract ? If so
MANN ING.

- incomplete, does it not necessarily require, to complete
' it, that notice should have been proved of the allotment

within a reasonable time. I cannot see how the com-
pany at the time of the jadgment at the suit of the
appellant against the company could have enforced the
contract as one fully completed against the respondent.
He, in fact, never was a shareholder in the company,
and the company never during the seven or eight
years after he signed the document treated him as
such. He never was called upon to pay any call on his
shares, never had any notice to attend a meeting of the
company, nor did he attend any. I am free to admit
that if he at any time became a shareholder, the com-
pany could not by laches or otherwise release him from
his liability to its creditors, and that nothing but the
payment in full of his stock would release him; but I
have been unable to realise his position as being at any
period a stockholder. Once a stockholder, a subscriber
to the regular stock book, which latter itself would show
him to be one, I am free to admit that if he became a
delinquent in the payment of subsequent calls, he
might by the by-laws be incapacitated from voting at
or taking part in any meeting of the company, but still
be liable to the company or its judgment creditors for
any balance due on his stock; but that I hold is not the
case here.

The statutes make the shareholders answerable to
creditors for the amount due on their stock to the com-
pany, but do not include those who merely signed a
conditional agreement to take stock when allotted, and
whose contract is left open for want of notice of such
allotment. Sec. 80 of chapter 66 of the Consolidated
Statutes, referred to in the Act of Incorporation, provides
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for the liability of its shareholders thus : " Each share- 1881
holder shall be individually liable to the creditors of i 7a
the company to an amount equal to the amount unpaid MANIG

of the stock held by him," &c. It will be observed that -

the only term used is 'shareholder,' and he is to be Henry, J.
held liable "to an amount equal to the stock held by
him." In either case, in order to make him liable he
must be a shareholder holding stock in the com-
pany, or the right to do so. Sub-sec. 19, sec. 2 of
the same act, defines the term " shareholder." "The
word shareholder shall mean every subscriber to
or holder of stock in the undertaking, &c." But
the term subscriber to stock is one who by his
own act and that of the company becomes a sub-
scriber. No one can be a subscriber to stock so as to
make him a shareholder without the concurrence of the
company through its officers. I must say I think the
evidence of his ever having been a shareholder is wholly
.insufficient.

By the charter the provisional directors were author-
ized to open stock books, but they could be only pro-
visional, and it would be as monstrous in my opini6n
to bind the subscribers thereby absolutely as it would
be to bind the provisional directors to allot shares to
every one who subscribed for them. The provisional
directors guarded themselves, for what reason we need
not inquire, by inserting the words " when allotted,"
but as I look at the document, I am of opinion they
had also the inherent right to reject the application of
any subscriber they pleased. The true legal meaning
in my opinion, of the document signed by the respon-
dent, amounts to this and to nothing more: " I hereby
undertake to take and pay for fifty shares in your com-
pany if allotted to me. I will wait a reasonable time
for your aceeptance of my offer, and if in the meantime
I hear nothing from you I shall conclude you have not
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1881 accepted my offer, and shall otherwise dispose of the
lAurnIT funds I shall keep for that reasonable time uninvested

and unemployed." What the provisional direotors did
- after the respondent subscribed was known to them,

Ime J.,but not to him. The charter authorized the issue of
stock to the extent of a million dollars, and when he
received no notice of allotment to him he might very
well have presumed they had got other subscribers
that they preferred to him. The fact of their raising and
paying into the bank $30,000, being ten per cent. of
$300,000 required by the charter to be paid before or-
ganizing, shows there must have been sufficient s ock
without his to organize the company, and that being
the case the directors might have considered it unne-
cessary, and, in view of the bad feeling existing between
Laidlaw, the most active promoter and him, failed to
notify him of the allotment. Whatever the reason, they
certainly gave none, and I have no doubt that in law
they were bound to have done so.

Reference has been made to the fact that the respon-
dent went into several counties to forward the
interests of the company, but that took place before he
subscribed for the stock, and his doing so could not in
the least affect the transaction. It is also suggested
that after he subscribed as he alleges, conditionally
upon his getting the contract for building the road, it
was an improper act to allow his subscribed stock to
form a portion of the published list of stock absolutely
to be taken, which was dependent on the contingency.
With that I do not think we have anything to do. If
he bond fide' expected to retain his subscription by
obtaining the contract, I can see nothing to reprehend,
or fraudulent, in his permitting his subscription to
appear before the public. If he had got the contract
which he says was promised him, I have no doubt he
would have waived the want of notice of allotment,
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but in my view of the law he would not be bound, 1881
under the document he subscribed, even in that event, NASMITH

to have accepted it in the absence of notice of allotment. He w.
Before closing my remarks I think it not out of place -

to state that I have carefully read the judgments of the U

seven learned judges before whom this case was argued,
and no one of them suggested that the subscription of
the list was binding as a complete contract, but held the
opposite view, which seems not to have been contested.
The judgments of four of them were based on the as-
sumption that there was evidence to show an allotment
and knowledge of it by the respondent, while three
judges of the Appeal Court considered the evidence of
notice of the allotment insufficient.

Chief Justice Hagarty, in his judgment, says:-
After the first trial, this case with that of Newman v. Ginty was

argued in the Common Pleas and was sent down for another trial.
The general principle was settled, that after proof of defendants sub-
scription there should, in the language of Mr. Justice Gwynne (1) " be
shown to be some response, either in writing or verbally, or by con-
duct communicating to the defendant that the company had accepted
his application and himself as a shareholder."

My own language there was: I concur in thinking that our best
course is to direct a new trial, so as to have it expressly found as a
fact, whether t1 e'defendant was notified or received notice in any
shape, or was made aware of the company having accepted him as a
stockholder according to his sub-scription-notice in substance that
the directors, or the company assented to or accepted him as a holder
of the subscribed shares.

The same doctrine was held by all the other judges.
The only differences between them was as to the suffi-
ciency of the proof of notice of allotment.

Before arriving at the conclusion I have stated, I con-
sidered fully the law as applicable to the question of
notice of allotment. Some would appear to think that if
the respondent found out through other means than from
the directors that they had accepted his application or

(1) 29 U. C. C. P. 52.
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1881 agreement to take shares, it would bind him. I differ with
NAsuTIrn thosewho say so. If a notice of allotment be necessary in

MAVmN. any case it is necessary to come directly from the one
party to the other. Whatever the directors did amongst

Hey themselves could not bind the respondent, unless by
some binding act of theirs, on which he could rely,
they communicated their acceptance to him of his
offer to take the shares. If a party to whom an offer is
made accepts it by words or in writing to the party
making it, the contract is completed, but if after resolv-
ing to accept the offer a communication by words or in
writing is made to other parties without any authority
or request to inform the other party of the acceptance
of his offer, and the party who made the offer accident-
ally hears from third parties that the offer was accepted,
he would not be bound by such information. Nor
would the other party be bound. The one party may
contend that he is not bound by what he hears from
third parties whose communication would bind none of
the. parties, and the other may as properly say: "I
resolved to accept your offer, but as I did not com-
municate that resolution to you the bargain never was
closed, because I did not communicate any acceptance
to you." At the most a jury in this case might possibly
find in the evidence sufficient to infer that the respon-
dent had outside knowledge of the intention to accept,
but as I view the law a judge would not be justified on
the evidence in submitting such an issue to them.

I think the appeal should be dismissed, and the judg-
ment below confirmed with costs.

TASCHEREAU, J.:-

I am also of opinion that the appeal should be dis-
missed. I cannot see that, by subscribing for shares as
he did, Manning became a shareholder in preesenti; no
company existed then as a matter of fact. The receiv-
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ing of subscriptions were provisional acts towards the 1881
organization of the company. It might have been that NA=X1TH
not a sufficient number of shares would have been sub-
scribed for, and so there would have been thei no -

Taschereau,company. Then, if Manning's subscription was only j
an offer to take shares, that offer, to bind him, must have -

been accepted by the company and notice of such accept-
ance given to him within a reasonable time. Such an
acceptance did take place, but no notice thereof was
ever given to him. Without this notice there was
nothing to bind him. I need not say that, though the
principles which govern this case are the same in the
province where I come from as in Ontario, and conse-
quently there are no new questions for me in the case,
yet I have felt great embarrassment in coming to a con-
elusion, and have vaccillated a good deal about it.
The diversity of opinions in this court and in the Ontario
courts demonstrates that the case is far from being free
of difficulties. After the fullest consideration I have
come to the conclusion to dismiss the appeal.

G-WYNNE, J. :-
This appeal opens a point. which, by reason of the

judgment of the Court of Appeal in Denison v. Lesslie (1),
was not available to the plaintiff in the courts below,
namely, whether the instrument signed by the defend-
ant constituted a completed contract, or is to be regarded
as an application only for shares, requiring a response
from the company signifying to the defendant the fact
of his application having been acceded to and of his
having been himself accepted as a shareholder.

The difficulty upon this point has arisen from the
form of the certificates of allotment adopted by the
provisional directors, or it may be by their secretary, at
a period posterior to the subscription by the defendant

so (1) 3 Ont. App. R. 536.
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1881 of his name in the stock book of the company as a hol-
INArraR der of fifty shares in the capital stock of the company,

VMA . a certificate which, according to the defendant's own
showing, could have had no operation upon his mind,

G e J for his contention is that he never saw one until at the
trial of this action, and the main contention before us
was that because he had not received one, he is not a
shareholder.

That the defendant, in signing his name in the stock
book, did not conceive that he was setting his name to
an application merely for shares, calling for a response

* either of acceptance or of refusal from the company, but
that he understood that he was executing a contract
made by him, as a shareholder, and completed by his
name being subscribed in the stock book for fifty shares,
is to my mind abundantly apparent.

By the second section of the special act incorporat-
ing the Toronto, Grey and Bruce Railway Co. (1), several
enumerated clauses of the General Railway Act (2), and,
among those, the clauses respecting " Interpretation "
and " Shareholders " are incorporated with and made
part of the special Act. By the former of these clauses
in sec. 7, sub-secs. 5 and 19 of the general Act, it is
enacted that in the special act the word " shareholder "
shall mean " every subscriber to, and holder of,
stock in the undertaking," and the personal repre-
sentatives of such shareholder, and by sec. 80 of the
general Act, it is enacted that each " shareholder "
shall be individually liable to the creditors of the com-
pany to an amount equal to the amount unpaid on the
stock held by him for the debts and liabilities of the
company, and until the whole amount of his stock has
been paid up. Then by the 8th sec. of the special act
the capital stock of the company was declared to be
$8,000,000 divided into $80,000 shares of $100 each, and
(1) 31 Vic. c.40, Ont, (2) 22 Vic. c. 66.
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by the 14th section it was enacted that as soon as nIM
shares to the amount of $300,000, or one-tenth part of NA=IT H

the capital stock, shall have been subscribed other than MAING.

by municipalities, and ten per cent. thereof paid into G- J
some chartered bank having an office in Toronto (which wynne,

on no account shall be withdrawn therefrom except for
the service of the company), the directors shall call a
general meeting of the subscribers to the said capital
stock, who shall have so paid up ten per cent. thereof,
for the purpose of electing directors of the said company.

By sec. 15, it is provided that in case the provisional
directors neglect to call such meeting for the space of
three months after such amount of capital stock shall
have been subscribed and ten per cent. thereof so paid
up, the same may be called by any five of t he subscrib-
ers who shall have so paid up ten per cent., and who
are subscribers among them for not less than $1,000 of
the said capital stock, and who have paid up all calls
thereon.

By. sec. 17 it is enacted that at such general meet-
ing the " subscribers for the capital stock " assembled
who shall have paid up the ten per cent. thereof, with
such proxies as may be present, shall elect the regular
board of directors. By the 27th sec. it is enacted that
on the subscription for shares of the said capital stock
each "subscriber " shall pay forthwith to the directors,
for the purposes set out in the act, ten per cent. of the
amount subscribed by him, and the directors shall de-
posit the same in some chartered bank to the credit of
the company; and by the 7th section, it is enacted that
the provisional directors, who are named in the act and
empowered to act as directors until the election of
directors by the stockholders, shall have power to open
stock books, to make a call upon the shares subscribed
therein, to call a meeting of the subscribers thereto for
the election of other directors.

291
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1881 Now it is apparent that the opening of stock books
NArr1TH was for the purpose of obtaining therein subscriptions

M V wo. for shares in the capital stock of the company, and that
- subscribers for shares therein-" Subscribers to," "for,"

Gw ne, J. or " of" the capital stock-and " shareholders" are
equivalent expressions to represent what, by see. 7,
sub-secs. 5 and 19 of the general Railway Act, is
declared to be the meaning of the term " shareholder,"
namely, " every subscriber to, and holder of, stock in
the undertaking."

It has been held, and I think well held, in Denison
v. Lesslie (1), that the paying of the 10 per cent. at the
time of subscribing is not made by the act a condition
precedent requisite to make the person subscribing a
shareholder. It was competent for the provisional
directors to open stock books, to obtain subscriptions
for stock therein, and to postpone the period for the
payment of the 10 per cenf. by the subscribers for such
stock until the $300,000 of stock necessary to be sub-
scribed to enable the company to organize should be
subscribed, when the directors might make a demand
or call upon all subscribers for stock in the stock books
for payment of the ten per cent.

The payment of the 10 per cent. is made a condition
precedent only to the right of voting, that privilege
being by the act conferred only upon those subscribers
who shall have paid the 10 per cent. It is the subscrip-
tion for the stock which the act makes a condition
precedent to the accruing of the privilege, as well as
of the liability to be called upon to pay the 10 per cent.
The account given by the defendant himself in a suit
similar to this of Taffray v. Manning, the evidence in
which case is part of the evidence made use of in this
case, is this. He says: " George Laidlato asked me to
take these shares." It may be here observed that this

(1) 43 U. C. Q. B. 34 and 3 Ont. App. R. 536.
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George Laidlaw was one of the provisional directors 1881
and the chief promoter of the company and the under- i'A ra
taking; the defendant describes him as the moving x, me.
spirit in the undertaking, without whom there would -

have been no Toronto, Grey4- Bruce Railway. Defen- Gwynne, J.

dant then says:
I refused to take stock in the first place, then there was a verbal

agreement made between Laidlaw and myself. I would not have
taken the stock except for the inducement that Laidlaw offered.
He asked Ginty and myself to take stock and Irefused. He wanted
to raise a large amount of stock here, so as to show to the people out-
side who were giving bonuses that the people here were contributing
largely to the undertaking. He agreed that if we took stock we
should get the contract for building the road, that we should not be
called upon to pay unless we got the contract, and that if we got the
contract under any circumstances we should not be called upon to
pay more than ten per cent upon the stock. Upon that agreement and
conversation we agreed to take the stock. I think we each took stock
separately. We tendered for the.Nipissing work and got it, we also
tendered fdr the Grey & Bruce Bailway and did not get it. Laidlato
was the only one who made the agreement with me. If I had got the
contract I understood that my stock would be paid out of my esti-
mates, but not more than ten per cent. I supposed that if I had got the
contract I should have been in the same position ai any other stock-
holder. I subscribed to the Toronto and Nipiesing on the same
terms, they were separate transactions, but Laidlaw was acting in
both as the prime originator. We got the contract for the Nipis-
sing; I paid up my stock in full in this; my stock was paid princi-
pally out of my estimates.

Then, in his evidence in the present case, he repeats:
It was Mr. Laidlaw who asked both of us, (that is defendant and

Ginty,) at the corner of King and Church streets. Mr. Laidlato asked
me to take stock. He asked Ginty and me together. An agreement
was made verbally, that if we did not get the contract we were not to
be considered stockholders; we afterwards tendered.

Having said that he had signed the stock book on a
verbal agreement between him and Laidlaw, that if he
did not get the contract the subscription was to go for
nothing, he was asked: " Why then did he want you to
p#t yoqui narxq on. at all ?" To which he replied:
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1881 I supposed that he was making up his stock list to see how much

he could get to enable him to comply with the charter.
NASIT

xANNING. The stock book was signed by the defendant and his
- seal set thereto as his act and deed in the presence of

Gwynne, J a Mr. C. J. Campbell, who signed his name thereto as
subscribing witness, and who says that he went out as
broker of the company, being also a provisional director,
to get subscribers to the stock book. He does not appear
to have had, nor is it alleged that he had, any knowledge
of the verbal agreement spoken to by the defendant as
having been made with him by Laidlaw. From this
evidence it is plain that the defendant never entertained
the idea that he was merely making an application for
shares, to which he expected a response from the com-
pany signifying whether they would allow him to have
any shares and accept him as a shareholder. The
character of the whole proceeding is totally different,
in fact the very reverse of this. The provisional
directors, under the provisions of the act, open stock
books for the purpose of obtaining therein subscriptions
for stock, in order to enable the company to be organized,
which could only be done after the subscriptions should
be obtained therein for $300,000 stock subscribed. One
of these books is placed in the hands of a broker who is
himself a provisional director, and who is authorized to
get persons willing to take stock to subscribe therein
for as many shares as they may please to hold. The
defendant, according to his own showing, instead of
being an applicant for shares is canvassed and pressed
by a provisional director, not to become an applicant
for shares but to become a shareholder, and to take as
many shares as he wished to take by subscribing there-
for in the company's stock book. At length the defen-
dant consents, being moved thereto, as he says, by a
-verbal agreement made with him by the provisional
director who solicited him to become a shareholder.
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The defendant thereupon goes and signs his name in 1881

the stock book opened by the provisional directors as a NASMUT

subscriber for fifty shares in the capital stock of the M *.
MANNING.

company. The book so signed contains a covenant -

signed by every one subscribing for shares, express- Gwynne, J
ing the terms of their subscription, but the defendant
contends that his subscription is to be affected by a col-
lateral verbal agreement made, as he alleges, with him
by one of some twenty provisional directors. The pro-
visional director so referred to denies that any such
agreement as that spoken of by the defendant ever was
made. However, whether it was made or not, matters
not. The principle of Elkington's case (1) and of
Bridgers' case (2) is that which must govern upon this
point, namely, that if the defendant's agreement was to
become a shareholder in prcesenti, with a collateral
agreement as to what should be the effect of his sub-
scription contract if he should not get a contract to
build the road, which is, as it appears to me, the true
light in which to view his own evidence, then the
defendant is a shareholder, and is liable in this action;
but if the agreement which the defendant entered into
was that, if and when a contract should be given to
him for building the road, he would subscribe for and
become a shareholder in the undertaking to the extent
of fifty shares, then he would not be liable unless nor
until he should get the contract to build the road. But
it is to the instrument signed in the stock book under
the defendant's hand and seal (construed in the light
of the surrounding circumstances), that we must look
to determine what the defendant's contract was, and
that cannot be qualified by any verbal agreement
such as that spoken of by the defendant. Now, look-
ing at the stock book, we find that the defendant sub-
scribed an agreement prepared for signature, and signed
(1) L R. 2 Ch. 511, (2) L R. 5 Ch. 306.
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1881 by all persons taking stock in the undertaking, under
NASMrI the provisions of the Act of Incorporation, which is as

9.
MANNING. follows:

n We the several persons, firms and corporations, whose names and
w='l seals are hereunto subscribed, severally and respectively agree to

and with the Toronto, Grey and Bruce Railway Co., and bind ourselves,
our executors and administrators or successors respectively to be-
come holders of the capital stock of the Toronto, Grey and Bruce
Railway Co. for the number of shares of one hundred dollars each
and amounts set opposite to our respective nanes, and upon the
allotment by the said company of my or our said respective shares
we severally and respectively agree to pay to the said company ten

per centum of the amount of the said shares respectively, and to
pay all future calls that may be made on the said shares respectively,
provided always that no calls shall be made until sixty days shall
have elapsed from the time that a previous call was made payable,
and no call shall exceed ten per centum of the amount subscribed.

. Among several other persons who subscribed this
covenant in the stock books was the defendant, who
subscribed by himself for " 50 shares, amount $5,000."
Now if the body of the above agreement had stopped
at the words, " for the number of shares of one hundred
dollars each and amounts set opposite to our respective
names " with the " 50 shares," and amount $5,000 oppo-
-ite the name of the defendant subscribed by himself,
it is not disputed that the taking of the shares would
have been complete, and the defendant beyond all doubt
or question would have been a shareholder in prcesenti,
whatever agreement, if any, had been made as to the
mode of payment, or as to any conditions regulating the
payment of calls, but it is to be observed that what
follows does not qualify what had gone before, which
related to the taking and subscribing for stock. The
agreement is not that if and when the company shall
allot to the several parties named the number of shares
set opposite to their respective names, they will accept
such shares and subscribe the stock book. If that had
been the intention, the agreement would not have been
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entered in the stock book, which the provisional direc. 1881
tors were by their act of incorporation empowered to N"=Tu

open for the purpose of having shares subscribed for MAING
therein, but the agreement is that the subscribers in the -

stock book, of the several shares and amounts set opposite -

to their respective names, will pay the calls in certain
events, namely, upon allotment of the said shares so
subscribed for the first call of ten per centum and all
future calls that may be made, provided, &c., &c. It
is the subscribers for shares, who, under their hands and
seals, covenant to pay the calls, and the qualification
involved in the expression " and upon allotment by the
said company of our said respective shares, &c., &c.,"
whatever may have been intended by that, is attached
only to the payment of the calls upon the stock then
subscribed for. The expression, in view of the fact appear-
ing in the defendant's evidence that he was pressed to
take the stock, and did so, being moved thereto by the
verbal collateral agreement of which he spoke, and that
he signed his name in the book for the fifty shares for the
purpose of assisting in showing upon the stock book
the subscription of the amount necessary to enable the
company to organize under their act, is, it must, I think,
be confessed, an inappropriate one; for the circum-
stances show that the defendant was subscribing for
shares pressed upon him, and not proposing to take
stock which the company might or might not after-
wards allot to him. It is sufficient for the purposes of
this suit to say that the nature of the transaction was
not an application for shares by the defendant requir-
ing a response to be signified to the company before
his contract to become a shareholder should be com-
plete, but an actual acceptance by him of stock offered
to him and a subscription therefor by him in the stock
book of the company, it was a completed contract, and
taking of the stock, and a covenant by the defendant as
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1881 a subscriber for the stock to pay the calls in certain
NASmITH named contingencies, and thereby the defendant brought

MANNNG. himself within the statutory definition of a " share-
- holder," that is to say, " a subscriber for stock in the

undertaking," and this, upon the authority of lioss v.
Steam Gondola Co. (1), Bailey v. The Universal Povi-
dent Life Association (2), and Ness v. Angus (3), is all
that is required to make the defendant liable to the
plaintiff in a proceeding of this nature. It might be
that the defendant, although a subscriber for stock in
the undertaking within the meaning of the statute,
might never have become liable to pay to the company
any calls thereon, by reason of the contingencies, upon
the happening of which the same respectively became
payable under the defendant's covenant, never having
happened; or it may be that the company might never
have made any calls upon the stock, or might never'
have asked for, or required, any payment from the de-
fendant in respect of his stock, relying, as the defendant
says Laidlaw informed him he did, upon constructing
the railway upon bonuses so as to make the stock al-
most free; but whether or not the contingencies hap-
pened which, in the terms of the defendant's covenant,
made the calls or any of them recoverable by the com-
pany, or whether or not the company ever asked for or
required from the defendant payment of the first call of
10 per. cent. upon the amount subscribed for by him, or
of any other call, still the defendant would be liable to
the plaintiff in this proceeding if he comes, as by
signing the stock book as a subscriber for fifty
shares I think he does, within the statutory de-
finition of a " shareholder." If calls had not been
made, the effect in such case would only be to
make the amount to be reached by a process of this

(1) 17 C. B. 180. (2) 1 C. B. N. 8. 557,
(3) 3 Exch. 305.
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nature at the suit of creditors larger than it would be 1881
if some calls had been made and paid. In this case, NASMITIT

however, it appears that the provisional directors, with MING
the view, no doubt, of subjecting the defendant to a -
liability under his covenant to pay the first call of ten -

per centum, did go through the form of directing the
secretary to issue allotment certificates to each share-
holder for the amount held by him. It is the form
adopted (apparently by the secretary) for this certificate
which has given occasion to the discussion upon this
point, for, aside from the expression in this form, there
is nothing that I can see affording foundation for an
argument that the subscription by the defendant in the
company's stock book was merely an application for 50
shares. In my judgment the plaintiff was entitled to
succeed upon the record in this action upon the ground,
notwithstanding the form of the certificate, that the
defendant, by subscribing his name in the stock book
as a subscriber for 50 shares, amou4ting to $5,000 in
the capital stock of the company, had brought himself
within the statutory definition of a " shareholder"
without any further assent by the company being
necessary to his becoming a subscriber for that amount.
I cannot doubt that by his subscription in the stock
book the defendant acquired the right to compel the
company to receive his 10 per cent. if he had pleased to
tender it so as to entitle him to the privilege of voting
or of selling his shares if they had risen to a premium.
He was by his signature in the stock book a subscriber
for the 50 shares, whatever qualification from the form
of the defendant's covenant may have been imposed
upon the company affecting their right to enforce
against the defendant's will payment of calls.

The certificate prepared for the defendant is as fol-
lows:-
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1881 Toronto, 1st July, 1869.

N 11~ To Alexander Manning, Esq., Toronto:-
V. This is to certify that the Toronto, Grey & Bruce Railway Company,

ATI(o. in accordance with your application for 50 shares of $100 each of their

Gwynne, J. capital stock, have allotted to you 50 shares amounting to $5,000, the
- first instalment of 10 per cent. thereon being payable forthwith, and

all future calls to be made at a rate not exceeding 10 per cent. on
the amount of said shares and at intervals of not less than sixty
days. 

W. Sutherland Taylor,
Secretary.

The case in the court below turned upon the ques-
tion whether or not in writing, verbally, or by conduct,
the defendant had had notice or knowledge that the
company regarded him to be a shareholder, his sub-
scription in the stock book having, upon the authority
of Denison v.- Lesslie (1) been assumed to be a mere ap-
plication for shares requiring some response from the
company. 'The learned judge before whom the case
was tried found as matter of fact, that the defendant
subscribed for the 50 shares in the stock book; that the
50 shares were allotted to him by the company ; that
the company sent notices to him of calls ; that his name
was published in the Globe newspaper as a shareholder,
and that during the period of such publication the de-
fendant was a subscriber to the Globe ; that all was
done by the company to give to the defendant a claim
against the company for the stock, and to have any
benefits that might accrue therefrom. He added that
he could not say that the defendant received actual
notice of the allotment, but he found as a fact that the
company by notices sent to his address gave him notice
of their considering him a shareholder.

Now it appears to me that it would be highly im-
proper and indeed mischievous that a court sitting in
appeal should reverse these findings of the learned
judge, upon whom devolved the special duty of endea-

(1) 43 U. C. Q. B. 34 and 3 Ont. App. Rep. 536,
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voring t6 reconcile conflicting evidence-of observing 1881
the manner in which the several witnesses gave their NASMEE

evidence, although the credibility of none of them was .
MANNINo.

attacked-and, with the advantage of that observation, -

of arriving at a just conclusion upon the question sub- Gwy, J.

mitted. Starting with the admission by the defendant
that he had subscribed for the shares upon a verbal
promise that by doing so he should secure a contract to
build the road, which, as he says, was promised him,
and that relying upon such promise he had tendered
for the contract so promised after the company had
become so organized as to enable it to give a contract
for building the road, to assist in reaching which point
his subscription had been asked for and given; con-
trasting also the defendant's admission in the former
case of Jaffray v. Manning, "that he may have been
notified of the fitst call," with his denial now of having
received any notice of call, it is obvious that in order to
arrive at a just conclusion one way or the other, upon
the question submitted, not only was great care neces-
sary in the endeavor to reconcile conflicting evidence,
but in forming his judgment the learned judge would
naturally be influenced by the manner in which the
respective witnesses gave their evidence, as well as by
the way in which the defendant professed to explain
how his view could be reconciled with matter testified
to, and which appeared to the learned judge to be
established by other witnesses. It is obvious that the
learned judge, as well from the manner of the defendant
giving his evidence as from its matter, would have to
estimate the proper degree of weight to be attached to
the defendant's memory when he now says that he never
received any notice of calls, when the judge was satis-
fled from independent evidence that such notices were
sent to the defendant's address, and when it appeared
that in Iffray v. Manning the defendant admitted that
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1881 he might have been notified of the first call; so like-
NANITu wise, when it appeared that the list of shareholders with

the defendant's name on it was published for some time
- in the Globe newspaper, to which paper at the time the

' defendant was a subscriber, and when it appeared that
the defendant tendered for the contract to build the
road in pursuance, as he says, of the promise made to
him upon the faith of which'he had subscribed, and
that he took great umbrage at the promise not being
kept, I confess it seems to me to be difficult to conceive
a case in which the manner in which the several wit-
nesses gave their evidence would form a more essential
feature in enabling a jury, or a judge acting as a jury,
to determine which was the most proper conclusion of
fact to arrive at. A court, not having the opportunities
which the judge at the trial had, assumes in such a case
a grave responsibility, when it ventures to reverse the
conclusions on matters of fact of the judge who had
them; a responsibility which, in my judgment, should
never be assumed by a Court of Appeal, unless the
matter of the evidence conveys to the minds of the
judges sitting in appeal a clear conviction that the con-
clusions of fact arrived at by the learned judge who
tried the cause are erroneous. In the case before us, the
Court of Queen's Bench, consisting of three judges, one
of whom was the judge who tried the cause, and who
had, therefore, an opportunity of conveying to his
brother judges in consultation the impression made by
the respective witnesses upon his mind during the pro-
gress of the trial, has concurred in his findings. One of
the four judges of the Court of Appeal takes the same
view. How is it possible then to say that conclusions
of fact so concurred in are so clearly erroneous as to
justify a Court of Appeal in reversing them? It is
admitted that if a jury had found, as the learned judge
who heard the witnesses, and the Court of Queen's
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Bench, of which he is a member, have found, it would 1881
not have been competent for the Court of Appeal NaXrra
to reverse the findings; but a distinction has been V.MANNING.
drawn between the effect of matters of fact found -
by a judge trying a case without a jury, and the effect e, J.

of the finding of the same matters. by a jury, and in
support of this distinction the observations of Lord
Justice Bramwell in Jones v. Hougle (1), have been
referred to, but these observations do not appear to me
to go further than the rule as I have stated it above.
True it is, although by the course of procedure in
Ontario either party may have issues joined in an
action at law tried by a jury, or by a judge without a
jury, at their option, it is known that the full court in
which the action is pending may be moved to review
the judge's findings upon matters of fact upon the
evidence as taken before him; but it is discretionary
with the court to grant the motion or to refuse it, and
if the case be clear it is not unusual to refuse it. Now,
what Lord Justice Bramwell holds is that, when the de-
cision of a judge of first instance, finding matters of
fact without the aid of a jury, is brought before a
court by way of appeal, and the judges of the court sit-
ting in appeal see that the conclusions arrived at by
the learned judge who tried the case are erroneous
upon the materials before him, they should not accept
his finding, but should exercise their own independent
judgment. These observations do not touch the point
as to the weight to be attached to the finding of a judge
of first instance upon matters of fact, when such finding
from the nature of the case depends upon the credibility
of the witnesses examined before him, or upon the
manner in which they give their evidence, or upon the
balancing conflicting testimony where no imputation
may be cast upon the honesty and credibility of any

(1) 5 Ex. D. 122.
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1881 of the witnesses. They relate to cases where, from the
NASMITF materials before the judge, and which are brought

VANN'EU. before the Court of Appeal, the latter can clearly pro-
- nounce the finding of the judge at the trial to be

erroneous. The particular question which arose in the
case in which the observations occur was whether the
judge at the trial was correct in finding that the de-
fendant was guilty of conversion of goods put on
board his ship, because he had sailed with his vessel
without a bill of lading of the goods having been
signed. The case was one as to the proper inference to be
drawn from facts as to which there was no dispute. In
such a case there can be no doubt that it is within the
jurisdiction and the power and the duty of a Court of
Appeal to interfere and to pronounce the finding of the
learned judge to be erroneous, if convinced that it
was so; but such language is manifestly inapplic-
able to a case in which the manner of the witnesses,
as well as the matter of their evidence, must, or may, be
an essential ingredient to enable a judge to balance
conflicting evidence, forb this is a species of testimony
which cannot be brought before the court sitting in
appeal. The same learned Lord .Tustice had already held
in a case from the Court of Chancery tried before a
Vice-Chancellor who had seen the witnesses,. that a
Court of Appeal ought not to reverse the finding of the
Vice-Chancellor upon matters of fact, unless satisfied
that he was wrong, and proceeded to say:-

I feel satisfied, and I need not say I say it with perfect respect, that
I can put my finger upon the error or the mistake which the Vice.
Chancellor made, and I am satisfied that if he had had those mate-
rials before him which we now have [the court had allowed additionil
evidence to be given] he would not have made the mistake, if indeed,
it can be properly said to have been a mistake of his making (1).

The general rule laid down by the Privy Council, sub-

(1) Rig.eby v. Dickinson, 4 Chy. D. 30.
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ject to possible exceptions, is that they will not reverse 1881
the concurrent findings of two courts upon a question of NA Ia

fact, and the test to be applied to determine whether XI
there have been the judgments of two courts, is to Gwynne, J.
enquire whether the first judgment, if not appealed or G
brought in review before the second tribunal adjudicat-
ing in the matter, would have been a conclusive judg-
ment, or whether it required confirmation by the
tribunal before becoming operative (1). But the rule
of universal application in all courts is that enunciated
in the House of Lords in Gray v. Turnbull (2), where
Lord Chelmsford says -

Upon a question of fact an appellate tribunal ought not to be
called upon to decide which side preponderates on a mere balance
of evidence. Different minds will, of course, draw different conclu-
sions from the same facts.

And he comes to the conclusion, that upon an appeal
from the decision of the judges of the court of first ins-
tance, it should be irresistibly established to the satis-
faction of the appellate tribunal that the opinion of the
judge or judges on the question of fact was not only
wrong but entirely erroneous; and Lord Westbury, in
the same case, said:-

In the English tribunals, when a question. of fact has once been
decided by the verdict of a jury, it requires an overwhelming case of
error by the jury, or the disregard of some cardinal rule of law, to in-
duce the court to grant a new trial. Unquestionably I should have
pressed upon your lordships to abide by that rule if it had not been
that the case now brought before us has unfortunately been decided,
not on evidence taken in the presence of the court, but upon the
written depositions of witnesses ; and it has been the practice in

courts of equity, where that mode of taking evidence prevails, to
allow appeals on matters of fact, although the court below has felt

no hesitation in the conclusion to be arrived at on the deposition ;

but if we open a door to an appeal of this kind, undoubtedly it will be
an obligation upon the appellant to prove a case that admits of no

doubt whatever.

(i) Hay v. Gordon, L. Rep. 4 (2) L Rep._2 So. Ap. 54.
P. C. 848.
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1881 Now, applying the principle of these cases, it is im-
NASMITH possible to say that the findings of the learned judge

M V me. at the trial are erroneous; for my own part I cannot
- say that I am at all disposed to differ from them; and

Gwye, J.adopting them, as consistently with the principle of
the above cases, we must, I can see no other conclusion
resulting from them than that arrived at by the unani-
mousjudgment of the Court of Queen's Bench concurred
in by the Chief Justice of the Court of Appeal, the ma-
jority of which court, in my opinion, erred, in reversing
that judgment; and this appeal from the judgment of
that court should therefore be allowed, and the judg-
ment of the Court of Queen's Bench restored, with costs

. as well upon this ground as upon the other.

Appeal dismissed with costs (1).

Attorneys for appellant: Lauder 4- Proctor.

Attorneys for respondent: Ferguson, Bain, Gordon
4- Shepley.

1880 THE LONDON LIFE INSURANCE CO... APPELLANTS;
*Nov. 19. o'N I~ AN D

1881 JULIA ELIZABETH WRIGHT............RESPONDENT.
*Feb'y. 12. ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

37 Vie., ch. 83, Ont.-surance policy-Waut of Seal-Fraud-
Pleadings -Pooer of Courts of Equty.

The seventh section of the statute incorporating the appellants
(37 Vic. ch. 85, 0.) after specifying the powers of the
directors, enacts as follows: "but no contract shall be valid

PRESENT-Ritchie, O.J., and Fournier, Henry, Taschereau and
Gwynne, J.J.

(1) In this case the Judicial Com-, the judgment of the Supreme
mittee of the Privy Council Court, but the case was settled
granted leave to appeal from before coming on for argument.
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unless made under the seal of the company, and signed by 1880
the president or vice-president or one of the directors, and coun-
tersigned by the manager, except the interim receipt of the Lo. os
company, which shall be binding upon the company on such LIFE
conditions as may thereon be printed by direction of the board." INs. Co.

J. E. W. brought an action to recover the amount of a policy WIonr.
issued by the appellants in favor of her father. The policy sued -

on was on a printed form and had the attestation: "In witness
whereof, The London Life Insurance Co., of London, Ont., have
caused these presents to be signed by its president, and attested
by its secretary and delivered at the head office in the city of
London, &c."

To a plea that the policy sued on was not sealed, and therefore
not binding upon the appellants, the plaintiff replied on equitable
grounds, alleging that the defendants accepted the deceased's
application for insurance, and that the policy was issued and
acted upon by all parties as a valid policy, but the seal was
inadvertently omitted to be affixed, and claiming that the
defendants should be estopped from setting up the absence of
the seal or ordered to affix it.

Held, affirming the judgment of the Court of Appeal, that the setting
up of " the want of a seal," as a defence, was a fraud which a
court of equity could not refuse to interfere to prevent, without
ignoring its functions and its duty to prevent and redress all
fraud whenever and in whatever shape it appears i and there-
fore the respondent was entitled to the relief prayed as founded
upon the facts alleged in her equitable replication.

[Ritchie, C.J., and Taachereau, J., dissenting.]

APPEAL from -a judgment of the Court of Appeal for
Ontario, dismissing appeals from the judgments of the
Courts of Queen's Bench and Common Pleas, in this
and eight similar cases.

The action was brought to recover the amount of an
accident insurance policy upon the life of John Wright,
the father of the respondent. The policy was issued
on 8th September, 1875, and the death of the insured
occurred on 7th December of that year.

The facts and pleadings are fully set out in the judg-
ment of Mr. Justice Geoynne hereinafter given. See
also reports of the case, 5 Ont. App. R. 218 and 29 U. C.
0. P. 221.
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1880 Mr. Bethune, Q. C., for appellants:
Ta. [The argument of counsel upon the question of fact
"" whether the death had been accidental or not, was not

In. Co. entertained by the Court, and is therefore omitted.]

WRIG The alleged policies of the appellants' company do
- not purport to be under their seal.

The appellants are incorporated by Act of the Legis-
lature of Ontario (37 Vic., c. 85).

It is by section 7 of the said Act, amongst other
things, enacted as follows : " No contract shall be valid
unless made under the seal of the company, &c."

Mr. Justice Patterson in the court below gave his
. judgment upon the ground that this paper could be

treated as an interim receipt. The other judges admit-
ted that there was no evidence to go to the jury to show
that this was a contract; but the Court of Common
Pleas thought that an equitable replication of estoppel
should be allowed to be pleaded, and the Court of
Appeal were of opinion that a count in the nature of a
bill for specific performance should be allowed to be
added.

The appellants submit that both views were errone-
ous.

As to the interim receipt Mr. Justice Patterson seems
to have been under the impression that no form of
" interim receipt " used by the appellants had been
used. This Was erroneous, as may be seen by the case.
Moreover, it was only to be a temporary contract.

The declaration in the case imported that the instra-
ment upon which the plaintiff was suing was a sealed
instrument. After trial, and after the verdict had been
moved against, the Court of Common Pleas gave leave
to the plaintiff to add an equitable replication, and it
was only in the Court of Appeal that appellants got
leave to plead to this equitable replication. I contend
the Court of Common-Pleas had'no jurisdiction in such

468



VOL. V.] SUPREME COURT OF CANADA.

a case, the Court of Chancery being the proper forum. 1880
The record in this case presents the anomaly of a plaintiff ien

LONDoz
suing upon a policy of insurance, and the issues arising Li"a
upon that action being tried, and all of them going to InS. Co.
the whole cause of action, determined by a jury against WRGT.
the plaintiff, and then the Court of Appeal taking up a -

distinct and separate head of relief, upon evidence not
taken before it but directed to a different end, usurping
the function of a court of original jurisdiction, and
decreeing in effect the specific performance of a con-
tract.

The Court of Appeal did not try the other two issues
itself apart from the findings of the jury, but while it
discarded the findings of the jury upon one issue adopted
their findings upon the other two issues.

There being no representation of a seal having been
affixed the appellants submit that no estoppel could
arise, in respect of which a Court of Equity could estop
the appellants from pleading the want of a seal.

The statute is just as binding upon a Court of Equity
as a Court of Law, and a Court of Equity could not
decree specific performance of a contract against the
appellants, unless that contract was entered into in the
only way in which the defendants could contract.

The appellants are the creature of the legislature, and
the same legislature has determined that the only way
in which they can contract is under their seal.

What right has any court to say that they may con-
tract otherwise?
. The cases referred to by Mr. Justice Patterson in the

Court of Appeal, it is submitted, are distinguishable.
There was not, in any of these cases, an express prohi-
bition against contracting except under seal. It may be
quite true that in cases where the act of incorporation
iq silent as to the mode of contracting by the corporation,
the courts may determie that trading corporations are
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1sso bound by contracts made otherwise than under their
THE corporate seal, but that must be so determined only

LONDON because the courts do not assume that in such cases the
LFE

Ins. Co. legislature did not intend to allow contracts to be

waEIG. authenticated in that way solely, but where the legisla-
-- ture has expressly declared, as in this case, that the con-

tract shall not be binding, except when under seal, the
appellants submitt hat no Court of Equity can enforce a
contract not so authenticated. Hunt v. The Wimbledon
Local Board of Health (1); Newd v. Dunnett (2); Brice
on ultra vires (3) ; Montreal Ass. Co. v. McGillivray (4) ;
.Sumott v. London Dock Co. (5) ; Kelly v. The Isolated
Risk (6); Hardcastle on Statutes (7).

Mr. Scott for respondent:
If it was necessary that an amendment should be

made in the pleadings by adding the equitable replica-
tion, the courts in term had ample power to make such
amendment (8), and the Court of Appeal has similar
powers (9).

The appellants object that an amendment should not
be allowed when it raises a new issue, but every
amendment necessarily does this, and courts are always
entitled to amend, and then judge as to whether the
amendment renders necessary a new trial. In this case
no new issue was really raised, all the facts being
either admitted or found by the jury, and the sole ques-
tion was whether on those facts the respondent was
entitled-the record being first put into a proper shape
-to succeed. , Both courts have power to take further
evidence (10).

As to the defence for want of a seal, I don't think any

(1) 3 C. P. D. 208. (7) P. 22.
(2) 27 L. J. C. P. 314. (8) R. S. 0. oh. 49, sec. 8.
(3) Ch. 3, s. 2. (9) R. S. 0. oh. 38, sec. 22.
(4) 13 Moore P.C. 87, 122,124. (10) R; S. 0. ch. 38, a. 22; 41 Vic.
(5) 8 E. & B. 347. (Out.) oh. 8, s. 7.
(6) 26 U. C. C. P.;299.
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court of justice would sustain it. The instrument 1a80
was produced at the trial, and the effect of the jury's Tim
verdict, I contend, is that the policy was delivered I"
sealed. IS. Co.

The evidence before the jury was that, as a matter of 'wU me
law, the appellants could only issue policies under seal;
that they issued and delivered to the assured this paper
as a legal policy ; that it purported to be an act uot of
the officers, but of the company; that they admitted, at
a previous trial, that this paper was a policy binding on
them; but that their inspector says that they did not
seal their accident policies, and that his impression is
that this particular policy is not sealed. No evidence
was given that the appellants had any special common
seal. Any seal affixed by the proper authority of a
body corporate will suffice, and any impression would
be sufficient (1).

And there was ample evidence to go to the jury.
Grellier v. Neale (2) ; Talbot v. Hodson (8).

Then the evidence is also such as to amount to an
estoppel in pais upon the question of sealing, and on
that ground the jury were justified in finding a verdict
for the respondent. All the requisites of an estoppel
exist in this case, and corporations are bound by an

,estoppel in the same way as individuals, and can waive
their rights. Herman on Estoppel (4); Bigelow on
Estoppel (5) ; Laird v. Birkenhead R. W. Co. (6) ; Steven's
Hospital v. Dyas, this was a case of a statute (7); London
4- Birmingham R. W. Go. v. Winter (8); Wilson v. West
Hartleford R. W. Co. (9).

The cases relied upon by the appellants as to the

(1) Shep. Touchst. 57 ; 6 Viner's (4) P. 419.
Abr. -307; Reg. v. St. Paul's, (5) 29 L J. N. S. Chy. 221.
7 Q. B. 232. (6) 7 Taunt. 250.

(2) Pea. 198. (7) 15 Jur. Ch. 405.
(3) Pp. 509-512. (8) 1 Cr. & Ph. 63.

(9) 2 DeG. J. & S. 475.
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1880 necessity of a contract being under seal, do not apply
Ten here, as they all are cases where there never was any
L" intention that a formal contract should be entered into

INs. Co. by the corporations, and the contracts were, at the time

wa y,. they were attempted to be enforced, really incomplete.
Here both parties intended to complete the contract,
and, as a part of such completion, intended to do every-
thing necessary to attain that end, and among these
things to affix the seal.

The replication is not equivalent to a bill for specific
performance, but is more in the nature of a bill to res-
train an inequitable defence, and if such a bill would
lie prior to the Administration of Justice Act a replica-
tion is now proper. The respondent submits that such
a bill clearly would lie, and that a Court of Equity
would not allow the appellants to take advantage of
their own fraud in neglecting to affix the seal and
delivering a worthless piece of paper as a valid and
binding policy. Bond v. Hopkins (1); Hovinden v.
Annesley (2).

Mr. Bethune, Q. C., in reply:
The applicant was dealing with a corporation and it

was his duty to enquire what the power of the directors
of the corporation were, and the moment he did so he
would have to enquire what the statute enacted. Then
nothing short of a paper signed and sealed can be said
to be a binding representation.

RITCHIE, C. J.
In this case it is beyond dispute that the instrument

declared on as a policy of insurance was not under seal
and was not declared on as being under seal, nor did it
purport to have been sealed, and the simple question,
in my- opinion, is: Can the plaintiff, not 'producing a
contract under seal, recover in this action?
(1) 1 Sch. & Lef. 413. (2 2 SBch. & Lef. 607.-
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The Ontario Act incorporating the London Life 1881
Insurance Company, 37 Vic., c. 85, s. 7, declaring TE
the powers of the directors, after specifying certain L

particulars, enacts: " And generally to transact all ISW. Co.
necessary matters and things connected with the busi- WRIGHT.

ness of the company, but no contract shall be valid unless
made under the seal of the company and signed by the -

President or one of the directors, and countersigned by
the manager, except the interim receipt of the company,
which shall be binding upon the company on such
conditions as may be thereon printed by direction of
the Board."

The reason why interim receipts are thus excepted is
very obvious, because practically they could not be
sealed by the company, inasmuch as these interim re-
ceipts are issued by agents at a distance from the domicile
of the company and transmitted to the company, and, as
the name indicates, are subject to the acceptance or
rejection by the company of the risk tendered to the
agent, and to be in force for a certain number of days, or
until, in the mean time, such acceptance or rejection by
the company.

If accepted a policy issues, if rejected the insurance
ceases; in either case the insurance, under the interim
receipts, is at an end, and, if neither accepted nor re-
jected, is at an end at the expiration of the days named.

Here is the copy of the interim receipt of this com-
pany as in evidence:

LONDON LIFE INSURANCE CO'Y, OF LONDON, ONT.
AMouNT, $... INTERIM REOEIPT.-ACOIDENT DEPARTMENT. PREMIUM, S...

Received from.................................of ...................
................... Dollars, for which I agree to furnish him an
Accident Insurance Policy in the above-named Company within thirty
days from date, provided the Application is accepted and the Policy
written by the Company, or to return the same to him, or his order,
on demand.
................ 187.................. Agent.

So far then as this company is concerned, it only obtains
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1881 power to contract by virtue of the statute, and that
power is specially conferred, and the statute has in pro-

LONDON hibitory language declared that no contract shall be
Iss. Co. valid unless in the mode pointed out, and the clear
w aRIHT. declared policy and object of the statute is that this

Iitchie,CJ. company, the creature of the legislature, so far as
- language can declare it, shall not be bound, except by

contracts under seal. We have no right to inquire into
the reason or motive which prompted the legislature
to require this formality; it is, I think, our duty to say
that all formalities required by the statute must be
punctually complied with, and to declare that neither
this court nor any other court has any right or power to
dispense with a regulation so imperatively prescribed
by the statute in such prohibitory language. I do not
think it is for me to question the policy or impolicy of
this provision, or any hardship which giving effect to
this provision would entail in this case. I consider
this enactment quite as binding and obligatory on Courts
of Equity as Courts of Law. I know of no principle on
which courts can set the statute law of the country at
defiance and say that an artificial body, owing its exist-
ence to a statutory enactment, can contract without seal,
when the legislature, which created the body, declares it
shall not, or to make a binding contract for such a body
corporate that they have not made for themselves. The
very exception of interim receipts proves, I think, that
the legislature intended that the term contract should
apply to every other insurance contract, and to say
that the company could make a contract of insurance
such as is contained in the policy declared on in this
case without its being sealed is, in my opinion, simply
to repeal the statute. It is my duty to read the Act as
it is written. The language is clear, plain, positive,
free from all ambiguity, admitting of no doubt: the
words are " no contract shall be valid unless made
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under the seal of the company." There must be a 1881
binding contract to enable the plaintiff to recover THE
either in law or equity. There has been no contract ND0N

under seal, how then can Ijudicially say there has been Lxs. Co.
a binding, legal, valid contract, unless I am prepared WR IG,

to set at naught an express legislative enactment, and s
so override the law of the land? The legislature has .
been pleased to say " no contract shall be valid unless
under seal." What right have I, sitting here to admin-
ister the law as it stands on the statute book, practically
to repeal a provision so clear and unequivocal, and say
that a contract shall be valid, which the legislature
says in unmistakable language shall not be valid ? The
same difficulty exists as to specific performance or other
relief in equity in this case as to a recovery at law.

The first point to be determined is to ascertain
whether there is an agreement, for if no agreement the
court cannot make one, and any bill filed must be
dismissed, and how can there be any agreement when
the Act expressly declares that these defendants shall
not contract but in a particular manner ? In other words,
shall not make a contract of insurance, except by interim
receipts, in any other manner than under seal. There-
fore any contract, in order to lay the foundation of a
suit at law or in equity, must be under seal. You can-
not raise an equity without a contract, and you cannot
get a contract without a seal.

Let us now see what the authorities say as to the
contracts of corporations generally not under seal, when
there is no prohibitory clause, and then as to the effect
of express statutory requirement of a seal.

In zelation to trading corporations, modern cases have
engrarted nmerous exceptions on the old rule, that a
corporation cannot contract except under seal, which
rule is thus stated by TMndal, C. J., in Gibson v. East
India Company (1): 

(1) 5 Bing. N. C. 269,
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1881 The general rule of law is not denied on the part of the plaintiffs
- to be, that no action founded on contract can be maintained against
THE

LON-DON a corporation aggregate, unless where such contract is under the seal
LIFE of the corporation. Such, indeed, is the language of all the authorities

Ls. Co. beginning with those collected from Year Books in Bro. Abr, tit. Cbr-

WRIGHT. porations and Capacities, down to the latest of the present day; the
- ground of that rule, as it is to be extracted from such authorities,

RitchieC.J. being that as a corporation is a body politic and invisible, it can only
act and speak by its common seal ; or as it is said arguendo, in Rem
v. Briggs (1), the common seal is the hand and mouth of the corpor-
ation.

But though, as said by Tindal, 0. J., " On this
general rule, both in ancient, and still more
frequently and largely in modern times, have excep-
tions been grafted, so that it is now undoubted law,
that in very many cases actions are maintainable in our
courts upon contracts entered into, by and on behalf of
corporations aggregate, though such contracts are not
under seal," these exceptions have not abrogated the old
rule, and had they done so this Act of incorporation pre-
vents the engrafting of any exceptions with respect to
contracts of insurance, except that named in the statute,
and peremptorily prevents this company from effecting
a valid contract of insurance except by instrument under
seal.

The agreement, I think, must be considered as rang-
ing itself, as was said by Undal, C. J., in the same case,
under that class of obligations which is described by
j arists as imperfect obligations, obligations which want
the vinculum juris, although binding in morals, equity
and conscience, an agreement which the defendants, as
was said there, " are bound in foro conscientiae to make
good, but of which the performance is to be sought for
by petition, memorial or remonstrance, not by action in
a court of law," and Tindal, 0. J., concludes his judg-
ment thus:

It is enough, however, to say, though the company undoubtedly

3 P. Wm. 423.
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might, if they had thought proper, have made a grant under their 1881
common seal for the payment of this pension, by which they would

THe
have rendered themselves liable to an action in a court of law, yet LowDoY

they have not done so; and it appears to us that this grant, not LIE

under seal, does not fall within the reason or principle of the excep- Is. Co.

tion which has been above adverted to, and consequently that it WIGHT.
must be governed by the general rule of law, that a corporation -
aggregate cannot be sued upon a contract not being under their RitchieCJ.
common seal.

In Lamprell v. Billericay Union (1), an action for addi-
tional work, to which want of written directions from
the architects was a complete answer so far as such
claim depended on the deed, Rolfe, B., delivering the
judgment of the Court, says:-

But it was suggested at the bar, that though for want of written
instructions the plaintiff might have no remedy under the deed, yet,
as the defendants had accepted the additional works, and so had the
full benefit of them, the plaintiff had a right to be paid on a quantum
mneruit independently of the deed. The case of Lucas v. Godwin (2)
was relied upon. But there the defendant was an individual capable
of making a new contract by parol, as he might think fit, whereas
here the defendants are a corporate body incapable of contracting
otherwise than by deed. We adhere on this subject to the doctrine
laid down by this court, in The Mayor of Ludloto v. Charlton (3), and
subsequently acted on in the Common Pleas in Arnold v. The Mayor
of Poole (4), and by the Court of Queen's Bench, in Paine v. The
Strand Union (5). The principle of those cases clearly exempts the
present defendants firom all liability as to the matters in question in
this action, except such as arose by instrument under their seal.

In Diggle v. The London 4- Blackwall Railway Co. (6),
where all the cases were cited on the arguments, the
marginal note is:

A railway company, duly incorporated by Act of Parliament,
entered into an agreement not under seal, with a contractor
that he should execute certain works upon their railway, for the
purpose of changing the system of locomotion which they had em-
ployed, the rope and stationary engine system, to the ordinary loco-
motive principle. The contractor, in pursuance of the agreement,

(1) 3 Exch. 283. (4) 8 Q. B. 338.
(2) 3 Bing. N. C. 744. (5) 4 X. & G. 860.'
(3) 6 M. & W. 815. (6) 5 Exch, 442.



478 813PREKE COUR'T OF CAN4ADA. [VOL. V.

1881 entered upon the works and performed a portion of them, but before
they were completed he was dismissed by the company: Held, that

LONDON he could not recover the value of this work.
LT . In Honersham v. Wolverhampton Waterwoiks Co. (1),
V- this Court (Exchequer) again affirmed the principle

WRIGHT.2' that a corporation can contract only under seal, or if it
itchie,C.J. is a body established under Act of Parliament, general

or special, under the authority of the provision of such
Act; and in The- Governor and Company of Copper
Mines v. Fox and others (2), the Court of Queen's
Bench, per Lord Campbell, fully sustained the general
principle that a corporation can contract only under
seal, and said that "we regret very much that any
technicality should interfere with the enforcement of a
fair contract," but the law by which a corporation is
not bound, unless the contract is under seal, can be
altered only by the legislature.

In Williams v. The Chester and Holyhead Railwoay
Company (3), Martin, B., delivering the judgment of the
court, says:-

We cannot conclude without calling attention to the extreme
imprudence of persons dealing with railway or other companies upon
letters or documents signed by the secretaries of such companies.
There is no reason to suppose that any fraud was intended in this
case, or that the mistake originated otherwise than in an uninten-
tional oversight. But the consequences to him are the same as if
the gross fraud had been practised upon him, of the directors
authorizing one contract, and their secretary knowingly communi-
cating one varying from it to him, &c., &c.

Persons dealing with these companies should always bear in mind
that such companies are a corporation, a body essentially different
from an ordinary partnership or firm, for all purposes of contracts,
and especially in respect of evidence against them on legal trials,
and should insist upon these contracts being by deed under the seal
of the company, or signed by directors in the manner prescribed by
the Act of Parliament. There is no safety or security for any one
dealing with such a body upon any other footing. The same obser-

(1) 6 Exob. 137. (2) 16 Q. B. 298.
(3) 5 Jur. 828.
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vation also applies in respect of any variation or alteration in a 1881
contract which has been made.

TH

In Cope v. The Tlhames Haven Dock and Railway LNDooo

Company (1), the marginal note is:- INs. Co.
V.

A railway company was incorporated by anjAct of Parliament, one WRG!T.
section of which enacted that the directors should have power to use -

the common seal on behalf of the company, and that all contracts Bitchie,CJ.
relating to the affairs of the company, signed by three directors, in
pursuance of a resolution of a court of directors, should be binding
on the company. The following section enacted that the directors
should have full power to employ all such managers, officers, agents,
clerks, workmen and servants, as they should think proper.

By a resolution of the board of directors, signed by their chairman,
the plaintiff was appointed agent to negotiate with another railway
for the lease of the line.

Assumpsit for work and labour.
Held, that the contract was not binding on the company, it not

having been sealed or executed with the required formalities.

Parke, B.:-
The rule must be absolute, on the ground that this is a contract by

which the company cannot be bound, unless made in the form
required by the 119th section, which gives a power of binding the
company by an instrument under seal, or in writing signed by three
directors, in pursuance of a resolution of the board. Neither of
these requisites has been complied with. There is no doubt about
the rule of law. We had occasion to consider it in the cases of
The Mayor of Ludlow v. Charlton (2), and Cox v. The Midland Rail-
way Co. (3). The reason why a corporation cannot be bound, except
by their common seal, is satisfactorily explained by my brother
Rolfe in the judgment in The Mayor of Ludlow v. Charlton, where
it is shown that the doctrine was not, as suggested, a relic of ignor-
ant times.

This language of Rolfe, B., in Mayor of Ludlow v.
Charlton, was adopted by Pollock, B., in Mayor of
Kidderminster v. Hardwicke (4).

In the Mayor of Ludlow v. Charlton (5), where it was
held that a municipal corporation was not bound by
a contract to pay money, although the consideration
(1) 5 Exch. 841. (3) 6 H. & W. 268.
(2) 6 X. & W. 815. (4) L R. 9 Exch. 24.

(5) 6 X. & W. 815.
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1881 had been executed, such contract not being made
Twa under their common seal, Rolfe, B., says:

LIFE Before dismissing this case, we feel ourselves called upon to say
INs. Co. that the rule of law requiring contracts entered into by corporations

V. to be generally entered into under seal, and not by parol, appears to
WasowrT. us to be one by no means of a merely technical nature, or which it

RitchieCJ. would be at all safe to relax, except in cases warranted by the princi-
- ples to which we have already adverted. The seal is required, as

authenticating the concurrence of the whole body corporate. If
the Legislature, in erecting a body corporate, invest any member
of it, either expressly or impliedly, with authority to bind
the whole body by his mere signature, or otherwise, then
undoubtedly the adding a seal would be matter purely of form, and
not of substance. Every one becoming a member of such a corpora-
tion knows that he is liable to be bound in his corporate character
by such an act; and persons dealing with the corporation know
that by such an act the body will be bound; but in other cases the
seal is the only authentic evidence of what the corporation has done,
or agreed to do. The resolution of a meeting, however numerously
attended, is, after all, not the act of the whole body. Every member
knows he is bound by what is done under the corporate seal, and by
nothing else. It is a great mistake, therefore, to speak of the neces-
sity for a seal as a relic of ignorant times. It is no such thing:
either a seal or some substitute for a seal, which, by law, shall be
taken as conclusively evidencing the sense of the whole body cor-
porate, is a necessity inherent in the very nature of a corporation;
and the attempt to get rid of the old doctrine, by treating as valid
contracts made with particular members, and which do not come
within the exceptions to which we have adverted, might be produc-
tive of great inconvenience.

In Frend and another v. Dennett (1), the marginal
note is:-

By the 85th section of the Public Health Act, 11 and 12 Vic., c. 63,
it is amongst other things enacted that " the local board of health
may enter into all such contracts as may be necessary for carrying
the Act into execution; and every such contract, whereof the value
or amount shall exceed £10, shall be in writing and sealed toith the
seal of the local board," &c., &c.: Held, that a contract which did
not comply with this condition is not capable of being enforced.
Cockburn, C. J., in strong terms expressed his reprehension of the
turpitude of the defence.

(1) 4 0. B. N. 8. 576.
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Cockburn, C. J.:- 1881
This rule must be made absolute. I very much regret that we are Tim

compelled to come to that conclusion; but I see no alternative. It is LoNDoN
sought to make the rates for the district liable upon this contract, IFE
by means of an action against the clerk to the local board. Now, thd V.
power given to the board to make contracts so as to bind the rates Wronv.
is the creature of the Act of Parliament; and that, by the very same RitchioC.J.
clause which gives the board power to enter into contracts, amongst
other things, expressly enacts that " every such contract, whereof
the value or amount shall exceed £10 shall be in writing, and (in
the case of a non-corporate district) sealed with the seal of the local
board by whom the same is entered into, and signed by five or more
members thereof, and (in the case of a corporate district) sealed
with the common seal." I think the local board had no power to
contract so as to bind the rates, unless they did so in the manner
pointed out by the statute.

Williams, J.:-
I am of the same opinion. I do not see how we can, consistently

with the ordinary rules by which statutes are construed, hold this
part of the 85th section to be directory. It is not like the case of a
thing which is to be done by the board, where those dealing with
them have no means of knowing whether or not it has been done in
the manner required by the Act. Here, however, is a public Act
which requires that all contracts to be entered into by the local
board shall be entered into in a particular way, viz.: " In writing
and sealed with the seal of the local board by whom the same is
entered into, and signed by five or more members thereof.".

The plaintiff, therefore, must have been well aware that the board
had no power to contract so as to bind the rates, except in the manner
pointed out by the Act.

Willes, J.
I am of the same opinion. This case has been argued as if the

85th section of the Act had been a controlling section, and as if all
the terms in which matters therein mentioned are required to be
done were directory only. But it is that section which alone confers
upon the local board the power of entering into contracts; and they
must exercise that power in the terms in which it is by the act con-
ferred upon them. I regret to be obliged to come to this conclusion;
the more especially as this it not the first instance of fraud and
oppression occasioned by this state of the law, within my own
observation.

In Hunt v. The Wimbledon Local Board (1), the margi-
nal note is:

31 (1) 3 C.P. D. 208.
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1881 Section 83 of the Public Health Act, 1848, and section 174 of the
Public Health Act, 1875, enact (without any words of prohibition)TuE

LONDON that " every contract made by a local board," or by an urban author-
LIFE ity, whereof the value or amount exceeds [10] £50, shall be in

L8 C* writing, and sealed with the common seal of such authority.
WIGaT. The defendants, a "local board," and an a urban authority " under

- the above mentioned Acts, verbally directed their surveyor to employ
RitchieCJ. the plaintiff to prepare plans for new offices. The plans were pre-

pared and submitted to, and approved, and used by the defendants,
but the proposed offices were never erected. There was no contract
under the corporate seal, nor any ratification under seal of the act of
the surveyor in procuring the plans; nor was there any resolution
of the board authorizing their preparation

Held, that by reason of the non-compliance with the statutory
requirements, the contract could not be enforced,-notwithstanding
that the jury found that the board authorized their surveyor to pro-
cure the plans and ratified his act that new offices were necessary
for the purposes of the defendants, and that the plaintiff's plans were
necessary for the erection of them.

Lindley, J.:-
In this case, however, I have to construe and apply a special Act of

Parliament; and although some of the provisions of the above
mentioned sections are not, in my opinion, applicable to such a con-
tract as I have here to deal with, the provision requiring a seal
where the contract is for more than £10 or £50, as the case may be,
is, I think, applicable to it; and, having regard to the objects and
terms of those sections, and, to the case of Frend v. Dennetl (1), I
am unable to hold that the clause requiring a seal is a merely direc-
tory clause.

In Nowell v. Mayor of Worcester (2), other clauses requiring
other things to be done by the board were held to be directory only,
because the plaintiff could not ascertain whether they were done or
not. This reason has no application to the clause requiring con-
tracts to be sealed; and it appears to me that I should be depriving
the ratepayers of the protection intended to be afforded them by
the statutes with which I have to deal, if I held the defendants liable
to pay for work done under a contract required by those Acts to be
under seal, and not in that form.

The observations of Baron Rolfe in Mayor of Ludlow v. Charlton (3),
are, in my opinion, very pertinent to cases of this description; and

(1) 4 C.-B. N. G. 576; 27 L. J. C. (2) 9 Ex.457.
P. 314 ; and in equity, 5 L. T. (3) 6 M. & W. 815.
N. 8. 73.
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thoroughly concurring, as I do, with those decisions which have 1881
relaxed the old rule as to the necessity for a seal to bind certain TToE
classes of corporations, I do not feel myself at liberty to depart from LnDO
the plain words of the statutes by which this case is governed. IFE

IDs. Co.
Bramwell, J.:- *.

I am of opinion that the judgment of Lindley, J., was right, and -
ought to be affirmed. First, I think that s. 174 is applicable to cases RitchieC.J.
other than those alluded to in it, and that it is not limited to them.
The section is general, and refers to every class of contract, and
there is no reason for limiting it. In the next place, I think the
section is not merely directory but obligatory. It is not prohibitory
so as to constitute the making of a contract, otherwise than in writ-
ing and under seal, an offence ;but it is a mandatory direction that
contracts shall be made in a particular way, that is to say, in writing
and under seal. The enactment relates to a contract which is the
act of both parties, and is applicable not to one of them alone, but to
both of them. I do not mean to say that the section makes anything
particularly necessary upon the part of the contractee, but it requires
that the evidence of the obligation of the two parties must be in
writing and sealed with their seals. In this particular case the section
is of importance, as drawing a line between cases where thecontract
shall or shall not be under seal. If it rested at the common law
there might be a discretionary power as to what contracts should be
entered into by parol, and what contracts should be made under
seal, such as contracts of small amount or acts of daily necessity,
and some others which are said to be within the exception to the
general rule that a corporation must contract under their corporate
seal. If it were not for section 174 it might be contended that con-
tracts to the amount of £5 or 420, or even £100, came within the rule.
The legislatures, however, have drawn the line, and said that all con-
tracts over £50 must be entered into under seal and contracts
for a less amount may be made by parol. That being my opin-
ion as to the effect of the statute, I think it clear that this is a con-
tract, upon which, if after the order had been given it had been
countermanded by the defendants, and defendants had said to the
plaintiffs: "Do not go on with it, we shall not employ you," no action
could have been maintained. Then it is said that this is not an
executory contract, but an executed contract, of which the defen-
dants have got the benefit, and for which they must pay. I will deal
with that question presently. First, reliance is placed on the doctrine
in equity as to contracts relating to land. It is said that a part per-
formance by entering into possession of the land under a verbal
contract for its purchase is sufficient to take it out of the statute of

31j
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1881 frauds. I think that that doctrine has no analogy to the present case,
and the ground on which that law rests has been clearly stated by

LoNDON the Master of the Rolls in Ungley v. Ungley (1). He says: "The law
LJFE is well established that if an intended purchaser is let into possession

Lvs. 'CO.inprun
in pursuance of a parol contract, that is sufficient to prevent the

Weont. statute of frauds being set up as a bar to the proof of the parol con-
tract. The reason is that possession by a stranger is evidence that

'__ there was some contract, and is such cogent evidence as to compel
the court to admit evidence of the terms of the contract, in order
that justice may be done between the parties." That reason is not
applicable to a case like the present.

Brcit, L. J.:
The general rule is, that where the [defendants are a corporation

and the contract made with them is not under seal, the defendants
are not liable. I think this case is within the general rule, and
would not be within any of the recognized exceptions. It is not
within the exception which is mentioned-if it can be called an
exception-or within that doctrine of the Court of Chancery which is
applicable to the statute of frauds. That doctrine of equity with
regard to the statute of frauds is equally applicable, whether the
defendant be a corporation, or whether the defendant be only an
individual, and is founded upon the view that the statute of frauds
only deals with a matter of evidence upon a suit or trial. In the
case of the statute of frauds, the original contract is perfectly valid,
and the only effect of the statute is, that in a contested suit no evi-
dence can be given of that contract unless certain formalities have
been observed. The Court of Chancery has held that in certain
circumstances they will allow evidence to be given of the contract
although the formalities of the statute have not been fulfilled. But
that decision cannot have any reference or any application to a case
where the contract originally, by a rule of law, is invalid. I think,
also, that this case is not within any of the common law exceptions
which have been suggested.

Another exception is suggested. It is said that there is a rule
that where orders are given by or on behalf of a corporation, and
those orders result in an apparent contract, though not under seal,
and the party with whom that apparent contract is made has fulfilled
the whole of his part of the contract, and the corporation on whose
behalf such apparent contract has been made, accept and eqjoy the
whole benefit of the performance of the contract, that then the cor.
poration is liable, although the contract is not under seal.

(1) 5 C. D. 887.

484



VOL. V.] SUPREKE COURT OF CANADA.

I doubt very much whether there is any such rule, either in law or 1881
equity. TxuI

* ** LONDON
But I am further of opinion that the statute in this case is con. Lwa

clusive ; and it seems to me that the statute is clearly more than. INS CO.0.
directory. It is what has been called mandatory. It prevents cer- WIoHT,.
tain contracts from being valid in any way, and the real meaning of -

the section seems to be this: The legislature knowing of the excep- Ritchie,C.J.
tion which existed at the time the statute was passed with regard to
small contracts of frequent occurrence, which are necessary for the
carrying on of the business of the corporation, intended to get rid of
any discussion as to what were small matters, and to say that con-
tracts which the board would not otherwise be authorized to make
might be made for amounts less than 50-that is to say, that if
they were necessary and under £50, they should be brought within
the recognised exception as to small matters ; and that if they were
over £50, the mere fact of their being over £50 would prevent their
coming within the exception.

Cotton, L. J.:
The statute of frauds says that in certain cases no action shall be

maintained unless there is evidence in writing to show what the con-
tract was. But if a Court of equity finds an overt act, such as the
possession of land, then the presumption of a contract is raised,
and the court will in consequence of that overt act, allow parol evi-
dence to be given for the purpose of ascertaining what the actual
contract was. These are the cases in which the Courts of Equity
have given an effect to contracts valid at common law, which could
be enforced but for the statute of frauds. That is the ground on which
these cases rest, and that it is not on the ground of fraud is shown
by this, that the payment of the price to a vendor will not take the
case out of the statute. But surely it is as great an injustice for a
man to receive the price, and then say: "You cannot enforce the
contract," as to repudiate the contract where possession has been
given. When there is an overt act, a Court of Equity will receive
parol evidence of the contract, but that is in cases of specific per-
formance of contracts relating to land which are valid at common
law.

Pollock, 0. B.
The case, therefore, stands precisely in this position: That there

was a contract under seal; that there was more work done than the
plaintiff was bound to perform under that contract; but there was
no evidence of the extra work having been either ordered by the
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1881 company, sanctioned by the company, or ratified, or adopted by the
TIM company. These clauses of restriction are of the same nature as the

LoNDoN old common law distinction between a corporate body and a private
Ltra individual, according to which the latter can in general be bound

INs. Co. on1y by a contract under seal; and the rule is for the benefit of sub-V.
W RIGHT, scribers to works of this description, for the protection of their

-, interests. We are, therefore, of opinion, that they can only contract
RitchieC.J. either under seal, if they are a corporation; or, if they are a body

established under any special or general Act of Parliament, they can
only contract according to the terms by which the contract is
authorized to be entered into by the clause of the special Act, or of
the general Act by which they are controlled. In the present case
there was no evidence of any contract which could be brought under
either of these classes; and, therefore, we think the manner in which
the case was disposed of at the trial was perfectly correct, and that
there is no ground for granting a rule to show cause why a different
result should not be obtained.

Mr. Maxwell in his work on statutes (1) says:-" It
has frequently been held that a statute which prescribes
the formalities to be observed by a corporate or public
body constituted for a special purpose in executing con-
tracts is imperative, and that a contract not executed in
conformity with such provisions was of no binding
effect on the body."

Citing many cases already referred to.
In the face of these authorities I cannot, by any forced

co-istruction or artificial reasoning, permit myself to
set at defiance the declared will of the legislature so
simply, so plainly, and so positively expressed.

The language of Mr. Justice Maule in Freeman v.
Tranalt (2) commends itself to my mind as being
applicable to this case.

I agree that in this particular case, justice would be better admin-
istered by making the rule absolute, than by discharging it. But
there is no court in Eagland which is intrusted with the power of
administering justice without restraint. That restraint has been im-
posed from the earliest times, and although instances are constantly
occurring where the courts might profitably be employed in doing

(2) 12 C. B. 413.
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simply justice between the parties, unrestrained by precedent or by 1881
any technical rule, the law has wisely considered it inconvenient to con- T~s
fer such power upon those whose duty it is to preside in courts ofjustice. LoDON
The proceedings of all courts must take a defined course, and be LIFa
administered according to a certain uniform system of law, which in Is.a Co.
the general result is more satisfactory than if a more arbitrary juris- WRorr.
diction was given to them. Such restrictions have prevailed in all -
civilized countries; and it is probably more advantageous that it RtchieC.J.
should be so, though at the expense of some occasional injustice.
The only court in this country which is not so fettered, is the Supreme
Court of the Legislature.

If I have any feeling in this matter I may be permitted
to say that I am very glad that the majority of this
court have been enabled to see their way clear to a con-
clusion the opposite of that at which I have felt myself
constrained to arrive, for the language of Lord Cockburn
in the case of Frend v. Dennett can hardly be held to
be too strong to apply to this defence.

FOURNIER, J.:-
I am in favor of dismissing this appeal for the reasons

statein the judgments of the Court of Appeal.

HENBY, J.

Were this a case at common law, and the action
brought before a common law court, I would havre no
doubt in saying that the plaintiff could not recover. It
is not necessary to explain why, but in courts of equity
of late years a great number of additions have been
grafted upon instruments of insurance. When compan-
ies are chartered for certain purposes, and they enter into
ordinary dealings necessary to carry out the business
for which they are chartered, I cannot admit that every
thing should be under seal, in order to make good their
contracts; in fact, trade could not be carried on if all
their engagements were to be under seal.

Here is a company established for carrying on life
insurance business, and doing business for a number of

4 87
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1881 years in a particular manner; and we find by the same

THB Act which empowers them to do business in a certain
UYEon way they are given power also to engage agents " and

Ix. Co. to appoint their duties, obligations and securities, and

wRIGE. generally to transact all necessary business of the com-

e,- pany;" also to appoint "agents in any town "-agents to
- transact business, " with such duties and powers as they

may deem proper." Now, at the same time the legisla-
ture said this, they authorized them to make rules and
regulations which would be binding in regard to the
policies which they might issue; and among other
provisions they can issue interim receipts without the
necessity of affixing the seal. This policy was applied
for at a local office, and an interim receipt was issued.
Now, after the issue of this receipt, it was the duty of
the company either to issue a proper policy or reject the
application. They kept the money, and the party insured
was killed by an accident. Then when sued upon the
policy, they do not rely on defence that there is no seal,
but set up six other issues, and a verdict for plaintiff is
given. A new trial is then asked for and granted, and
again a verdict is given in favor of the plaintiff, and it is
only after this that the objection is raised for the first
time. Had they raised this objection on the first trial, I
doubt whether a new trial would have been granted
otherwise than on the condition that the objection
set up as to the seal would not be raised. The
question here is whether the courts of equity of
Ontario had the inherent power to award that the
respondent was entitled to a good policy, and if
not, to condemn appellants to pay damages, as if a
good one had issued. Appellants rely on their act of
incorporation to say that they are bound only by a
document under seal, but 1 do not agree with them, for
if they receive the premiums they are bound to give a
valid policy. The rsiness of the company is to issue
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policies, and there is nothing in the Act to prevent local 1881
agents from receiving applications and forwarding them Tfm
and if the company accept an application and keep the -
premiums, can it be said they are not bound by their hIs. Co.
contract. In such a case a Court of Equity has a right WRIGHT.

to interfere and say you have no right to setup a fraud, Henry, J.
and more especially, as in this case, when the fraud is -

committed upon the court. My brother Geognne has
more fully gone into this matter, and I will only add
that I concur with him.

TASCHEBEAU, J. :-
Here also, as in Nasmith v. Manning (1), I have had

some difficulty in forming an opinion. However, here I
find myself in the minority, and must say that it is
with, a sense of relief that I see the judgment in the -
case not affected by the conclusion I have come to.
The recent case of Hunt v. Wimbledon Local Board (2),
cited by the Chief Justice, seems to me conclusive
against the plaintiff not only at law, but also in equity,
for there can be no doubt that under the Judicature Act
in England, it was open to the plaintiff in that case to
put his claim on equitable grounds, and it appears by
the report that the court did not lose sight of this, and
that he must be considered as having done so, and the
court as having decided against him in equity as well
as in law. -The case of Kirk v. Bromley (3) seems to me
also conclusive against the plaintiff on the equitable
counts. I cannot understand by what dense of reason-
ing a court can say that there was no contract of insur-
ance for want of the seal, but that in equity the company
defendants can be bound to perform such contract. Is not
that petitio principii ? Is it not taking for granted that
there was a contract, whilst that is the very question to

(1) 5 Can, S. C. R. 417. (2) 3 C. P. D. 208.
(3) 2 Phil. Ch. R. 649,
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1881 be decided? How can we say: True, in law, there was
THE no contract of insurance, but in equity the company

LLNDoN will be obliged to fulfil the obligation of that contract.
b's. Co. Nor can I see how it can be said that the company was

WRIGHT. guilty of fraud ; as a corporation it was not guilty

Tase eau,of fraud. Its officers may have committed a
J. fraud, or an act of negligence, but the corporation did

not do so. To hold the contrary is, it seems to me,
taking away from this corporation the special protection
that the Ontario legislature granted to it, in enacting
that it could not contract except under seal. I cannot
see that courts of justice-never mind under which
system of jurisprudence-can thus override or set at
naught the positive enactments of the legislative
authority.

I concur with the Chief Justice that the appeal should
be allowed.

GwYNNE, J. -

The plaintiff in her declaration alleged that by a
policy of accident insurance made by the defendants,
signed by the president and attested by the secretary
of the company, defendants, in consideration of the
representations made in the application for the said
policy, and of the payment of $7.50 it was declared
that the defendants insured one John Wright in the
principal sum of $1,250 for the term of 12. months,
ending the 6th of September, 1876, at noon, the said
sum, so insured, to be paid to the plaintiff, a daughter of
the said insured, or to her legal representatives, within
ninety days after sufficient proof that the insured at any
time within the continuance of the policy should have
sustained bodily injuries effected through external.vio-
lent and accidental means, within the intent and mean-
ing of the said contract and the conditions thereunto
annexed, and such injuries alone should have occasion-
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ed death within 90 days from the happening thereof. The 1881
declaration then set forth the conditions endorsed on THa

the policy, and averred that while the policy of insur- L
ance remained in full force, to wit, on the 7th day of Ins. Co.
December, 1876, the said insured was killed by external wRaT.
violent and accidental means within the terms and
meaning of the said policy, and that all conditions were -

fulfilled and all things had happened and all times had
elapsed necessary to entitle the plaintiff to maintain
this action, yet that the defendants had not paid the
said sum of $1,250, but that the same is wholly due and
unpaid.

The declaration also contained the common money
count.

To this declaration the defendants pleaded, firstly to
the first count, that they did not insure or promise as
alleged, and nine other pleas which all were in confes-
sion and avoidance of the policy as set out in the first
count.

To the common count they pleaded never indebted.
Issue having been joined on these pleas the case went
down for trial before a jury, when the defendants rested
their defence wholly upon their 3rd, 4th, 5th, 6th, 7th
and 8th pleas.

The 3rd plea was that the death of the said John
Wright was caused by suicide.

The 4th. That the death of the said John Wright
happened in consequence of the exposure of himself to
unnecessary danger or peril.

The 5th. That he was killed by a railway train while
he was walking on the track in violation of the by-laws
of the company.

The 6th. That he was killed by a railway train while
he was walking on the track in violation of the laws of
the State of Michigan in whick the railway was situate,
and
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1881 The 7th. That he was killed by reason of his not
THs using due diligence for his personal safety and protec-
" tion in the walking on a railway track at night, by

I's. Co. means whereof he fell into a cattle guard, and was killed
WHIGHT. by a passing train.

Gwynne, . The 8th. That immediate notice of the injury or ac-
- cident was not given to the defendants.

These defences were rested upon certain provisions
contained in the conditions endorsed on the policy.
The jury, when the case was first tried, found a verdict
for the plaintiff upon all the issues. On an application
for a new trial, the court in the exercise of its discretion
granted a new trial, thinking it proper to take the opinion
of a second jury upon the special pleas: no suggestion
of any defect in the policy from the want of a seal had
been made; if it had been, (as observed by the Chief
Justice of the Court of Common Pleas, upon a motion to
set aside the second verdict at the trial of which the
objection wis first taken,) the court in granting the new
trial would have granted it only upon condition that no
such defence should be set up, which it could have
done by confining the second trial to all the issues
except that which arose upon the first plea to the first
count.

The second trial resulted as did the first, in a verdict
for the plaintiff upon all the issues. Thereupon
the defendants obtained a rule nisi to set aside this
verdict, and for a new trial on the ground that
the paper produced as a policy was not sealed with
the seal of the defendants, and that there was no evi-
dence to go to the jury in support of the contention
that the policy was sealed, and that upon the issue as
to-the alleged policy of insurance the defendants were
entitled to a verdict; on the ground also that the ver-
dict was against law and evidence, and the. weight of
evidence; that upon the issue as to exposure to danger
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on the part of the assured, the only evidence of how 1881
the deceased fell into the cattle-guard showed that he Te

fell into the same while walking along the track of the "
railway, and that, having regard to the contract, that Ins. Co.
was such exposure to danger as avoided the policy, and wR IGHT

that the learned judge at the trial misdirected the jury, Gwyxue, j.
in telling them that there was evidence to go to them -

of the death having resulted from an accident within
the terms of the contract; and on the ground that
under the terms of the contract it not being certain as
to how the accident happened, the plaintiff cannot
recover.

In disposing of this rule the court determined
all the grounds of objection except that relating to the
first plea against the defendants, thus supporting the
finding of the jury upon all the issues to which they
related, and as to the issue upon the first plea they gave
leave to the plaintiff to file nunc pro tunc, such a repli-
cation as should justify the court in restraining the
defendants from relying upon any such objection to the
form of the policy.

That the court had the power to grant leave to file
such a replication and to give effect to it when filed
does not appear to have been doubted by the court. As
I was one of the judges of that court at the time I can
say with certainty that it was not, nor indeed, as I
think, by the learned counsel for the defendants. In
the report of the cases, (for there were others under
somewhat similar circumstances argued at the same
time) in Wright v. Sun Mutual Life Insurance Co. (1),
we find the Chief Justice, when delivering judgment,
saying:

Under the old system a Court of Equity would, we consider, have
compelled the defendants to seal the policies. We think this court,
in the present state of the law, can effect the same end, and the

(1) 29 U. C. C. P., at p. 299. .
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1881 pleadings should be amended to meet the case. Mr. Bethune, in his
very able defence, urged that this ought not now to be done, as the

TiE
Lo; DON defendants may have and have an answer to any application

LIFE to compel them to complete the contract.. We do not think we
I.i. Co. can at this stage listen to this objection to the exercise of our

V.
WRIGHT. statutory powers. In

- the case of the London company, the attestation clause does not
3wynne, profess a sealing, but merely declares that in witness whereof the

company have caused these presents to be signed by their President
and attested by their Secretary and delivered at their head office, &c.
Yet they flow point to their charter which declares (sec. 7) that no con-
tract shall be valid unless made under the seal of the company, &c.,
&c., &c. Having obtained this very special clause from the legislature,
they adopt a printed form of policy, omitting all reference to a seal and
(as it were) expressly directing and adopting an insufficient form of
execution.

And at p. 236 I am thus reported: -
Upon the point arising under the plea of non eat factun and the

general issue in the cases in which the policy is not declared upon
as a deed, I concur with the Chief Justice in thinking that, under
the circumstances referred to by him, we should not permit this
objection now made to prevail; and that we have power, under the
Acts for the better administration ofjustice, to allow such an equitable
replication to those pleas to be filed, as would justify us in restrain-
ing the defendants from relying upon those pleas. Mr. Bethune in
his able argument for the defendants, admitted, as I understood him,
that the court has sufficient power to authorize now such a replica-
tion, and that when allowed its undoubted effect would be to deprive
the defendants of all benefit from the objection which they now rely
upon arising from the want of seals to the policies; but he contends
that when the replication should be filed as it raises an equitable
consideration as against a legal plea, the case should be tried over
again by a judge without a jury, and he says that if the case had been
tried before a judge without a jury that objection would not have been
raised. I do not think we can yield to this argument, or that allow-
ing the replication, we should now order a new trial before a judge
alone without a jury, inasmuch as we feel compelled to concur with
the verdict of the jury upon all the other issues.

In pursuance of the leave thus granted, the plaintiff
filed a replication on equitable grounds to the first plea,
whereby she alleged:

That the policy declared on wan delivered by the defendants to
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the deceased John Wright, after payment of the premium to the 1881
defendants in that behalf as apolicy duly executed binding upon
the defendants, and the said policy was and- is signed and counter- LoNDO
signed by the proper officers of the defendants to make the same a LWE
valid policy, and as required by the defendants' act of incorpora- Iss. Co.

tion, and nothing was omitted or required to be done by the de- WRIGHT.

fendants or the deceased to make the said policy valid and binding, G -

except the mere affixing thereto of the defendants' corporate seal, wynne, J.
and the deceased acted upon the faith of the said policy having been
duly executed and binding on the defendants, and the defendants
kept and retained the premium or consideration paid by the de-
ceased for the risk assumed, and intended to be undertaken by the
defendants under the said policy, and the plaintiff says that she
is now entitled to have the said policy made complete and perfect
by the affixing thereto by the defendants of their seal, or to have
the defendants estopped and debarred from setting up the said de..
feince, and enjoined against pleading the said first plea as a fraud
upon the deceased, and the plaintiff prays that the said defendants
may be ordered by the court to affix their corporate seal to the said
policy, or that they may be declared to be estopped and debarred
from setting up the defence that the said policy was not their deed,
and enjoined against pleading the said first plea.

The authority for this pleading is contained in the
Ontario Administration of Justice Act Revised Statutes
ch. 49, by which it is enacted:-

For the more speedy convenient and inexpensive administration of
justice in every case, the Courts of Law and Equity shall be as far as pos-
sible auxiliary to one another;

That :
Any person having a purely money demand may proceed for the

recovery thereof by an action at law, although the plaintifts right to
recover may be an equitable one only, and no plea demurrer or other
objection on the ground that the plaintiff's proper remedy is in the
Court of Chancery shall be allowed in such action;

And
For the purpose of carrying into effect the objects of this Act and

for causing complete and final justice to be done in all matters in
question in any action at law, the court or a judge thereof, according
to the circumstances of the case, may at the trial or at any other stage
of an action or other proceeding, pronounce such judgment, or make
such order or decree as the equitable rights of the partis respectively
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1881 require, * * * * * and may as fully dispose of the rights
- and matters in question as a Court of Equity could. That no
THEm

LONDON proceedings at law or in equity shall be defeated by any formal
LIFE objection;

I-s. Co.
V. And finally that:

WRIGHT.
- At any time during the progress of any action, suit, or

Gwynne, J* other proceeding at law or in equity, the court or a judge may
upon application of any of the parties or without any such appli-
tion, make all such amendments as may seem necessary for the
advancement of justice, the prevention and redress of fraud-the
determining of the rights and interests of the respective parties and
of the real question in controversy between them, and best calculated
to secure the giving of judgment according to the very right and
justice of the case.

The defendants appealed from the rule of the Court
of Common Pleas, which was issued in the terms fol-
lowing:

Upon reading the rule nisi made in this cause during the present
term, the affidait of service thereof and hearing counsel for the
parties on both sides, it is ordered that the said rule be and the
same is hereby discharged, the plaintiff to have leave to reply equit-
ably and to join issue for the defendants.

Upon this appeal coming up in the Court of Appeal
that court in its discretion thought fit to give leave to
the plaintiff to file a new equitable replication, and to
the defendants to rejoin and demur thereto, and the
court directed that either party might adduce further
evidence upon any issue to be raised upon such equit-
able replication.

The authority for this course of proceeding is to be
found in "The Act respecting the Court of Appeal,"
Revised Statutes of Ontario, ch. 38, sec. 22, whereby it
is enacted that :-

The Court of Appeal shall have all the powers and duties as to
amendment and otherwise of the court or judge from which or whom
the appeal is had, together with full discretionary power to receive
further evidence upon questions of fact, such evidence to be either
by oral examination in court by affidavit, or by deposition taken
before any person whom* the court may nominate.

496



VOL. V.) SUPREME COURT OF CANADA. 491.

Sec. 23. The court shall have power to dismiss an appeal, or 1881
give any judgment and make any decree or order, which ought to

-have been made, and to direct the issue of any process or the taking LONDON
of any proceedings in the court below, or to award restitution and L&ir
payment of costs, or to make such further or other order that the V.
case may require. WmgnT.

In pursuance of the leave thus given the plaintiff qwynne, J.
filed a second replication upon equitable grounds to the -

defendants' first plea, which is as follows :-
And the plaintiff for a second replication on equitable grounds to

the defendants first plea says, that the said John Wright in the
declaration mentioned being desirous of effecting an insurance against
his death by accident for the sum of $1,250, to be paid to the plaintiff
in case of such death, made an application to the agent of the defen-
dants for the taking by the defendants, then being an insurance
company doing business in the Province of Ontario, of the said risk
and insurance for reward or premium to be paid to them, and the
said application was delivered by the said agent to the defendants,
and they accepted the said application and risk, and communi-
cated the said acceptance to the said John Wright, and thereupon it
became and was the intention of the said John Wright and the
defendants to complete the contract for such insurance by the issue
by the defendants of a policy therefor, and the defendants, for the
purpose of completing the said contract as aforesaid, prepared the
policy mentioned in the said declaration, which policy was prepared
in the ordinary course of the business of the said defendants and was
attested and signed by the President and Secretary of the defendants,
being the officers of the said company duly authorized to execute
policies and contracts in the name of the said company, and having
the custody of the seal thereof, and by which said policy it was
declared that the defendants had caused the same to be so signed and
attested and delivered as the said policy, and the plaintiff says that
the said offieers of the said defendants omitted inadvertently and by
mistake to actually affix the corporate seal of the defendants to the
said policy, and the defendants delivered the said policy to the said
John Wright in consideration of the payment of the premium or
reward to the defendants for the assuming of the said risk and insur.
ance as a policy duly executed by them and as their deed, and the
said John Wright with the knowledge of the defendants accepted
the said policy, acting on the faith of the said contract and the belief
that the said policy was a duly executed policy of the defendants and
their deed, and paid the said insurance premium or rewar I to the

82
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1881- defendants, and relying upon the said insurance negkcted to insure
elsewhere and complied with all the conditions of the said contractTur-

LoNDox and policy, and the defendants accepted and kept and retained the
Lawisi premium or consideration for the risk intended to be assumed by

IaS. Co. the said defendants by their said contract and by their said policy,
V.

WaIGHa; and never in any way repudiated the making of the said policy as their
- deed until after the bringing of this action ; and the plaintiff avers

_e_ J'that there was and is nothing to be done by the defendants or the
said John Wright to make ihe said contract and policy a binding
and valid contract and policy, except the affixing of the defendants
corporate seal thereto, and the plaintiff avers that in all other res-
pects the said policy was duly signed and executed, and that the
plaintiff is now entitled to have the said contract completed, and-
the said policy made perfect and complete by the affixing of the
defendants seal thereto, or to have the defendants estopped and
debarred from setting up the said defence that the said policy is not
their deed, and enjoined against pleading the said first plea, and
the plaintiff prays that the said defendants may be ordered by the
court to affix their corporate seal to the said policy, or that the
defendants may be declared to be estopped from setting up the
said defence and enjoined against pleading the said first plea.

The defendants filed a joinder in issue upon this
replication, and they pleaded by way of second rejoinder
thereto, that they did not accept the application or risk
under their seal nor by their interim receipt; nor did
they communicate such acceptance to the said Joh n
Wright under the seal nor by their interim receipt, nor
did~they enter into or make any contract with the said
John Wright under their seal, nor by their interim
receipt to execute or issue under their seal any such
policy as alleged. They also demurred to this replica-
tion, alleging among other grounds that it is a depar-
ture from the declaration which alleged that this action
was brought upon a valid policy of the defendants,
while the replication admits that no valid policy was
issued, and that the said replication shows no grounds
upon which an injunction should be granted against
the defendants as therein prayed, nor any contract
binding upon the defendants to issue a policy or affix
their seal.

498; .-
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The plaintiff thereupon demurred to the above second 1881
rejoinder as insufficient in law, and joined issue on the i
demurrer to their replication,.and the defendants joined -""f'Lirn
in the demurrer to their replication. Ixs. Co.

'No further evidence was offered by either party, each W .

relying upon the evidence already taken as supporting G J
their respective views.

Now, before referring to the judgment of the Court of
Appeal upon the record, it will be convenient to draw
attention to the substance and effect of the issues joined
upon these replications to the defendants first plea.

The first replication upon equitable grounds set up
certain conduct of the defendants, which was relied
upon as showing that the point urged by the defend-
ants under their first plea would be a fraud upon the
plaintiff, and it prayed that the defendants might be
restrained by the exercise of the equitable jurisdiction
of the court from committing that fraud, or that they
should be decreed to make the policy perfect as they
had represented it to be, by affixing the seal.

The second equitable replication set out more at
large than the previous one had done the several mat-
ters of facts relied upon as showing that the non-affix-
ing of the seal was a mere mistake relievable in equity,
or that it was a designed fraud, of which the defendants
should not under the circumstances be permitted to
take advantage, and it prayed that they should be de-
creed either to affix their seal nunc pro lunc, and thus
make the policy good, or that they should be restrained
from relying upon their own fraud in not affixing the
seal, as a defence to the action.

The joinder in issue upon these 'replications only
put in issue the matters of fact alleged in the replica-
tions, and I presume there can be no doubt that the
evidence taken does establish the matters so alleged to
have been as pleaded, therefore upon the joinder in issue

s3j
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1881 upon the replications the plaintiff is clearly entitled to
TEn a verdict and judgment. The sufficiency or insufficiency

LONDONt of those facts to entitle the plaintiff to the relief prayedLiss
INs. Co.. in respect thereof does not come up for judgment upon

V.
Wa ar. the joinder in issue; that question arises solely upon

the demurrer to the second equitable replication.
- Then, as to the special rejoinder to the second equit-

able replication, this rejoinder does not dispute any
matter alleged in the replication; it must be treated as
admitting all those allegations to be true, but insisting
that certain of them were not under the seal of the
defendants ; in other words, the defendants admitting
the matters and representations, acts and conduct set
out in the replication, the existence of which is relied
upon as making the objection of the want of a seal to
the policy to be a fraud on the part of the defendants,
from the commission of which they should be restained,
claims exemption from liability as to the fraud so com
mitted upon an allegation that some of the matters,
representations, acts and conduct so relied upon by the
plaintiff were not made or done under the seal of the
company.

The sufficiency of this rejoinder as an answer to the
matters alleged in the replication, and not denied by
the rejoinder, comes up under the demurrer to the
rejoinder.

The whole question, therefore, rests upon the de-
murrers to these respective pleadings.

Now, a.s to the objection raised to the second
replication, that it is a departure from the declara-
tion, it may be as well to dispose of this objection
at once, by saying that in view of the provision in
the Administration of Justice Act, that a plaintiff,
in an action at law for a purely money demand, may
recover, notwithstanding that his right to recover
is purely equitable, and that for carrying into effect

bo0o
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the object of the Act, -which was to do away with 1s81
the distinction between legal and equitable claims, and E
for causing complete and final justice to be done in all 0
matters in question in any action at law, the court or In. Co.
judge thereof, according to the circumstances of the WAarT.

case, may, at the trial, or at any other stage of anG ---- j
action or other proceeding, pronounce such judg- -

ment or make such order or decree as the equitable
rights of the parties respectively require, and may
as fully dispose of the rights and matters in ques-
tion as a Court of Equity could, the objection of de-
parture has no application to this case. Moreover,
to terminate all controversy upon this point, the Court
of Appeal in the exercise of the jurisdiction vested in
it, has allowed a count to be added to the declaration,
which has been accordingly added, asserting the same
ground of equity in the declaration as is set up in the
equitable replication. The sole question which remains,
therefore, is simply are the matters alleged in the second
equitable replication (admitted as they are to be true,)
sufficient to entitle the plaintiff to relief in equity, either
upon the ground of mistake or of fraud relievable against
in equity ?

The plaintiff, by the unanimous judgment of the Court
of Appeal affirming the unanimous judgment of the
Court of Common Pleas in Ontario, has been held to be
entitled to the relief prayed as founded upon the facts
alleged in her equitable replication, and which are
admitted to be true.
. In the argument before us it was contended that the
force of the judgment of the Court of Appeal is weak-
ened by what was contended to be the ground upon
which Mr. Justice Patterson in that court rested his
judgment, which was said to be-that the instrument
declared upon can be construed to be an interim receipt.
It must be confessed that some of the observation§
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1881 which fell from the Chief Justice and Mr. Justice Mar-
Tas rison give some color for this contention, but, with great

D"' deference to those learned judges, a careful perusal of
I-s. Co. Mr. Justice Patterson's judgment has satisfied me, not
WIoHT. only that it is not fairly open to any such construction,

G . e but that so to construe it would be to do great injustice
- to that judgment.

The learned judge at p. 229 of vol. 5, Appeal Reports,
starts with the assumption that the omission to set the
seal to the instrument produced was merely a negligent
omission and mistake, and not a designed fraud. He
then enters upon a review of the state of the law affect-
ing the contracts of trading corporations, and the excep-
tions which had become engrafted upon the general rule
of the common law that corporatio'ns could only contract
under their corporate seal. Then at p. 237 he shows
what the contention of the defendants is (to combat
which is the whole and sole object of his judgment).
He says:

The defendants insist that not only are they free from liability on
the policy before us because no seal has been affixed to it, contrary
to the doctrines 'now so universally established and settled, but that
even the jurisdiction of chancery to compel execution of a policy is
excluded unless a contract under the corporate seal can be shown.

And he adds:
The high ground thus contended for must not be conceded with-

out a careful examination of the basis on which it is claimed, as we
cannot assume a priori any intention on the part of the legislature
to create for this corporation a position so very exceptional and
so capable of being used to the injury, in place of the advantage, of
the public. The whole passage to be construed is in these words:
"But no contract shall be valid unless made under the seal, &c.,
except the interim receipt of the company which shall be binding
upon the company on such conditions as may be thereon printed by
the direction of the Board."

And he adds:
We are asked to give to the word " contract " (in this sentence,)

its literal and unrestricted force, which will necessarily cover a policy

5070
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or contract of insurance, but will also include -every such petty 1881
transaction as the hiring of clerks or servants, and not merely petty -TOO
and every day engagements but everything which can be technically LONDO
said to " sound in contract." LIFO

Iss. Co.
And he continues: i

.Waiony.
When we consider that in the practical business of life a formal :RGT

contract like a policy of insurance, or an agreement to build.a house qwynne, J.

according to plans and specifications, is rather the exception than the
rule, and that contracts are more frequently made by an offer or one
side and acceptance on the other; and more particularly when we
bear in mind the general use in business of the telegraph as well as the

post-office, the absolutely impracticable character of what the literal
reading requires becomes very apparent;; to carry on business under
such a constitution would be a simple impossibility ; and to hold that
such a rule was enacted in the statute, and yet that the violation of
it in all the daily concerns of the business was to be winked at would
be a suggestion not to be entertained either by a legislative or judi-
cial court.

He then analyses the expression " interim receipt of
the company," and shows that it is a contract of insur-
ance. It is true that in this connection, at p. 239, he
makes use of the language which is the sole foundation
for what appears to me to be a very unjust construction
put upon his judgment, viz.:

We should thus have the statute declaring that there was one -

kind of contract of insurance which would bind the company without

the seal, and finding before us a policy issued by the directors with

numerous conditions printed upon it but without seal, it would be our

duty nt res magis valeat quam pereat to treat this as the contract so

authorized by the name of the interim receipt of the company.

Perhaps such a construction might be excusable and
necessary, if there was no other mode of preventing the
fraud attempted to be perpetrated by the defendants,
but that the learned judge does not rest his judgment
in whole or in part upon this foundation plainly appears
from the sequel, whereby he goes on to show his argu-
ment to be that by reason of the use of this expression
" interim receipt of the company," imbedded in the
sentence in which appear the words "no contract'shadl
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1881 be valid, &c., &c., &c.," this word " contract," as so
Tuu used in contrast with the insurance by interim receipt,

LwO must be read as referring to a contract of insurance by
INs. Co. policy as the only contract of insurance which can be
WaRouT. contrasted with insurance by interim receipt, and he
, - continues to say :-
- It is impossible to believe that the legislature can have intended

or consented to create in the case of this company a state of things
so anomalous, so inconvenient, and so fraught with the means of decep-
tion and fraud, as that which would result from the literal and
unrestricted rendering of the word "contract" on which the defen-
dants rely. It is keeping sufliciently far behind the advance of
modern law to require an insurance company to seal its policies, but
to make a seal and other formalities essential in all matters which take
the technical form of contracts, and as a consequence of the impossi-
bility of so donducting its affairs, to enable a company to repudiate
those commpn and every day engagements on the faith of which the
poorer classes of the community depend for their living, would be a
feat of legislation not to be credited wile any escape from belief in it
is possible.

He then suggests the way of escape in which he lays
down the principle upon which he rests his judgment,
and sums up with the conclusion to be deducted from
the premises he lays down thus:-

It is evident, therefore, and is shown by this exception in favor of
the interim contract of insurance that the "contract " dealt with and
understood and intended to be dealt with is contract of insurance
only. We may, therefore, read the clause as declaring that no contract
of insurance shall be valid without seal, except an interim
receipt. By the same rule, contract of insurance must be taken as
synonymous with policy, and the whole passage interpreted as enact-
ing that while the company shall be bound ad interim by an agent's
receipt, its policies must be sealed, signed, and countersigned as
directed.

He then proceeds to show that the jurisdiction of a
Court of Equity to afford redress in the case of mistake
or fraud is not interfered with by the statute, and he
illustrates his argument by the case of an instrument
which since 8 and 9 Vic., c. 106, s. 3, Imperial Statute,



VOL. V.] SUPREME COURT OF OANADA.

to operate as a lease must be by deed, will, if not under 1881
seal, be construed and be held to be an agreement for 8. THe
lease. LONDON

While I entirely concur iii the conclusion arrived at In. Co.
by all the judges of all the courts, namely: that whether WEI'T.
the omission of the seal to the instrument produced is

G wynne, J.
to be attributed to mistake or fraud, the jurisdiction
of equity is not affected by any thing in this Act, I
incline to the opinion that the object and intent of the
legislature, in inserting in the Act the clause under con-
sideration, was not so much to impose the condition of
the affixing of a seal to a contract of insurance as essential
to its validity (for that was already sufficiently
provided by the common law) as it was to provide that,
although having a seal and so valid by the common
law, such contracts should not be valid under the
statute, even though sealed, unless they should be
also signed by the president or vice-president,
or one of the directors, and countersigned by the
manager, which were provisions not required by
the common law; the design of the company being in
this private Act of their own preparation, for which
they required the sanction of the legislature, to protect
themselves against their own agents to a greater extent
than they would be protected by the provisions of the
common law. The clause is in the section which defines
the powers of the directors, and enacts, among other
things-that they shall have power to appoint officers
and agents, and to approve their duties, obligations and
securities, and generally to transact all necessary natters
and things connected with the business of the company,
but no contract shall be valid unless made under the
seal of the company and signed by the president or
vice-president, or one of the directors, and countersigned
by the manager, except the interim receipt of the com-
pany, which shall be binding upon the company upon

505



506 SUPREME COURT OF CANADA. [VOL. V.

1881 such conditions as may be thereon printed by direction
Ta. of the board. The directors may also appoint local

""" directors in any city or town in which the company
LIFE

hoa. Co. transacts business, with such duties and powers as they
WRIGHT. may deem proper for the supervision of the business of

Gw e Jthe company in such places; and by the 8th section the
- board is empowered to fix the rates at, and the rules

and conditions under, which the company's policies
shall be issued. It is then competent, under the ex-
press provisions of the Act, for the directors to appoint
officers and agents, and to prescribe their duties ; to
appoint local directors in cities and towns remote from
the head office where the seal is kept, and to prescribe
their powers and duties; to prescribe also the rules and
conditions under which policies shall be issued. They
may, therefore, authorize their agents and local directors
to canvass persons to effect insurances with the com-
pany ; to deliver to such persons forms of application
to be subscribed by them containing warranties of
divers matters; to receive such applications to be
forwarded to the head office; to negotiate upon the
terms of insurance; to receive the premiums to be
agreed upon; to convey the applications to the head
office and to communicate to the applicants the action
of the board thereon, either by letter or orally, notwith-
standing anything in the Act. There is nothing in the
Act which expresses or implies that the company shall
be exempt from liability for frauds committed by their
authorized agents unless such frauds should be evi-
denced under seal; in fine, there is nothing in the
Act to justify the contention that any equitable juris-
diction which existed in the Court of Chancery before
the Act was passed, and which still exists in it as respects
all other similar companies, shall have no existence as
regards this company.

The power of the Court of Chancery to prevent
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and redress fraud is not a power derived from an 1881
Act of Parliament. In the Province of Ontario, it 'a

is true that the court was constituted by an Act I4oD

of Parliament, but by that Act it was invested with Ln. Co.
the like jurisdiction and powers as by the laws of Eng- WRIGHT.

land were on the 4th March, 1837, possessed by the Gwynn, .
Court of Chancery in England in all cases of fraud and -

accident; and by the laws of England, without any
Act of Parliament, the jurisdiction of the Court of Chan-
cery extends to the prevention and redress of all frauds.
This power constitutes the chief vital organ of the
court without which- a Court of Equity can exist on] y
in name; no Act of Parliament therefore, much less a
private Act of this nature, could strip a Court of Equity
of this power without divesting it of its vitality and
reducing it to the condition of a Court of Equity
only in name. It is impossible, therefore, from the
terms of this Act, to attribute any such intention to
the legislature.

But it is said that no reported case can be found
in which the Court of Chancery has interfered
in the manner in which the court has interfered here in
a case and under circumstances similar to the present; I
am not concerned to seek whether this be so or not. It
may be so, but it is of little consequence that it should
be so. It may, indeed, be that to the appellants is due
the unenviable reputation of having been the first to
design and contrive the peculiar phase of fraud which
ihey rest upon as their defence to the plaintiffs claim,
crescit in orbe dolus; but as fraud increases and extends
its ramifications the remedial power of the Court of
Chancery to prevent its consequences and to give ample
and effectual redress extends also. It matters not how
gigantic are its proportions or how new and uncommon
the shape which it assumes, the remedial power of the
court rises with, and becomes equal to, the occasion.
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1881 It is, however, the duty of the court to adopt its practice and course
of proceeding as far as possible to the existing state of society, and

THP,
Lo.Dox to apply its jurisdiction to all those new cases, which from the progress

LIFE daily making in the affairs of men must continually arise, and not, from
Iss. Co. too strict an adherence to forms and rules established under different

WRIoT. circumstances, decline to administer justice and to enforce the rights
- for which there is no other remedy. The jurisdiction of the court

Gwynne, J. must not be narrowed to cases in which the jurisdiction has been
exercised. The cases in which the jurisdiction has been exercised are
merely examples, and must not be looked on as the measure of the
jurisdiction (1).

Lord Redesdale, in his treatise upon the jurisdiction
of the court, gives among other heads of jurisdiction the
following:

Where the powers of the law are abused and exercised contrary to
conscience, and where the law gives no right but the principles of
complete justice require the interference of the court to prevent the
recurrence of wrong.

And in High on Injunctions, an American work, it is
said (2):

Courts of Equity in the exercise of their general jurisdiction for
the prevention of fraud are often called upon to interfere by injunc-
tion where fraud constitutes the gravamen of the bill. The manifesta-
tions of fraud are so various that it is impossible to embrace all its
varieties of form within the limits of a precise definition. Indeed
the courts have generally avoided all attempts in this direction, and
have reserved to themselves the liberty to deal with it in whatever
aspect it flay be presented by human ingenuity.

That the company is responsible for the fraud of its
agents there can be no doubt. They are responsible for
the tort of their agents, whether of violence or even of
slander; and in Kerr on Fraud (1) as to the liability
of company for fraudulent misrepresentions of the
directors, it is said:

The general interests of society demand that as between an inno-
cent company on the one hand, and an innocent individual defrauded
by the company on the other, misrepresentations by the directors of a
company shall bind the company, although the shareholders may be
ignorant of the representations and of their falsehood.

(1) Kerr, on Injunctions, p. 4. (2) Ch. 1, see. 24.
(3) P. 72.
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But in the case before us the fraud is in truth coma- 1881

mitted by the company itself, which must be responsi- n
ble for everything done in the suit. It is committed I"'
and only perfected in the progress of the cause, and in Iss. Co.
such a manner as to constitute as it appears to me a WRIRT.

fraud upon the court itself, which ought not to be over- Gwye, J.
looked.

The evidence establishes beyond all question that the
company by their duly authorized agents received the
application of John Wright for insurance; that they in
like manner negotiated with and agreed upon the terms.
of the insurance; that they received the premium
agreed upon as the consideration for a valid policy; it
thereupon became their duty to deliver him a valid
policy or to return him his money and enable him to
insure elsewhere ; that they elected to retain the
money paid by him, and as for the consideration
which he negotiated for, namely, a good and valid
policy for the amount agreed upon, they delivered to
him the instrument sued upon and produced with
divers conditions thereon endorsed, subject to which
the instrument, which was signed by the president and
countersigned by the manager, was issued as and for a
good valid policy of insurance; that when this instru-
ment was declaed upon as such good policy, although
the defendants pleaded a plea denying that they had
insured the party named in the instrument as insured,
a plea usually pleaded for the mere purpose of com-
pelling the production of the instrument at the trial in
order to show the conditions upon which it was grant-
ed, they filed therewith seven or eight other pleas,
setting up in bar of the action divers matters alleged to
avoid the policy in the terms of the conditions thereon
endorsed; that when these issues went down to trial
they did not dispute the validity of the policy, but
relied wholly upon the pleas setting up the matters
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1881 relied upon as avoiding the policy by reason of alleged
TmB breaches of the conditions, subject to which it was
L"0 issued; that upon a verdict being rendered for the

u. Co. plaintiff on all these issues they moved the court for a
WPRIGHT. new trial, and (here comes in the point which appears

e Jto me to amount to a fraud upon the court) suppressing
- all intention of opening the verdict upon the first plea

for the purpose of setting up the defence subsequently
relied upon thereunder, they permitted the court to
grant a new trial under the impression that the sole
defence relied upon was that appearing upon the special
pleas. Now, if the defence subsequently relied upon
under the first issue had never been set up, if the ap*
pellants had only asked for and had obtained a new
trial of the issues joined upon the special pleas, no
fraud would have been completed, the fraud which
the appellants have committed was not perfected until
at the second trial they set up the defence that there
was no sea] to the instrument so issued as a perfect
policy; and that the setting up of that defence under
the circumstances above detailed was a gross and
flagrant fraud upon the plaintiff, and as it seems to me

-upon the court which under the above circumstances
was induced to grant the new trial, cannot, as it seems
to me, admit of a doubt, and that it is one which a
Court of Equity could not refuse to interfere to prevent
without ignoring its functions and its duty to prevent
and redress all fraud whenever and in whatever shape
it appears.

It is said, however, that there are two cases
which decide that in such a oase a Court of
Equity has no such jurisdiction as that which has
been asserted, viz.: Hunt v. Wimbledon Local Board
(1), in appeal, and Crampton v. Yarna Railway Co. (2),
but these cases, when properly understood, have no
(1) 4 C. P. D. 48. (2) L R. 7 Ch. Ap. 562.
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bearing upon the present case, or whatever bearing 1881
they may have, if any, is in support of the jurisdic- THE

tion here asserted. In. the former case the point nI DONLIFE

arose out of the doctrine affecting the jurisdiction Ls. Co.
V.

exercised by the Court of Chancery in decreeing WRIGHT.

specific performance of contracts relating to land not Gw-
in writing, upon the ground of part performance, -
a totally distinct and very different head of juris-
diction from that relied upon here, as is shown by the
judgment of Lord Justice Cotton in that case. He says
there:

The Statute of Frauds says that in certain cases no action sball be
maintained unless there is evidence in writing to show what the con-
tract was ; but if a Court of Equity finds an overt act such as the pos-
session of land, then the presumption of a contract is raised, and the
Court will in consequence of that overt act allow parol evidence to
be given for the purpose of ascertaining what the actual contract

was.

This.is the principle, as he explains it, upon which
the Court proceeds in cases of specific performance of
oral contracts relating to land partly performed and
not upon the ground of fraud-that this principle does
not affect the doctrine of the Court of Chancery as to
giving relief in cases of mistake either is apparent, so
that Hunt v. Wimbledon Local Board is no authority
against the exercise of the jurisdiction which has been
exercised in the present case. In Crampton v. Varna
Railway Co., it was merely held that a Court of Chancery
has no jurisdiction to entertain a suit for a purely money
demand. That is so in England, but not so in Ontario,
where by statute a suit for a purely money demand
may be instituted and determined in the Court of
Chancery, and a suit may be brought in an action at
law and recovery had in that suit upon the case appear-
ing to be one of a purely equitable nature. -

In giving judgment in that case, the Lord Chancellor,
Lord Batherley, says:
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1881 The truth is, that every one who deals with corporations like these
Iea must be taken to know what are their powers of contracting, and

LONDON must take a contract accordingly, and when thero is only a money
LIFr demand. and there is no valid contract, then this Court cannot inter-

Iss. Co. fere in the matter.V.

W This language is not used with the design of throwing
Gwynne, J. any doubt upon the jurisdiction of the Court to inter-

fere in cases of fraud, or even in cases of mistake, as
plainly appears, if proof upon such a point could be
required, by the succeeding paragraph in the judgment,
wherein he says:

I certainly was impressed with the consideration of the length to
which these doctrines might. be carried but I think that the. arm of
the court is always strong enongh to deal properly with such cases.
There might be a contract without seal under which the whole rail.
way was made and of which the company would reap the profit, and
yet it might be said that they were not liable to pay for the making
of the line;.when any such case comes to be considered, I think
there will be two ways of meeting it. It may be, and perhaps is so
in this case, that the contractor has his remedy against the indi-
vidual with whom he entered into the contract although he may
have no remedy against the company; or it may be that the Court,
acting on well recognized principles, will say that the company shall
not in such a case be allowed to raise any difficulty as to payment.

Now, it is some of those well recognized principles as
precisely applicable to the circumstances of the present
case, which are invoked to prevent and redress the
fraud which the appellants, after failing upon all the
defences upon the merits urged by them, persistently
have been endeavouring to procure the sanction of a
court of justice to aid them in perpetrating. Certain it
is that the courts of the late Province of Ulpper Canada,
now Ontario, never doubted that the arm of a Court of
Equity was long enough and strong enough to prevent
the attempt to commit such a fraud being successful.
About 80 years ago, an action was brought against an
insurance company to recover back the premium paid
by an insurer upon the ground that the instrument
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issued by the company as a policy was defective; 1881
Perry v. Newcastle Mutual Fire Ins. Co. (t). The THE
defect was precisely similar to that in the present case. ANDN

The Act of incorporation of the company enacted that Ias. Co.
any policy signed by the president and countersigned Wi 4gT.
by the secretary, but not otherwise, should be deemed G -, J
valid and binding on the company. The insertion here -

of the words " but not otherwise" makes the case iden-
tical with the present. The defect was, that although
the policy issued was sealed with the company's seal
and was signed by the secretary, it was not signed by
the president. It was held that the plaintiffs could
not recover back the premiums they had paid, although
it was admitted that in case of loss they could not have
recovered at law upon the policy as it stood, and that
it was clearly invalid, but C. J. Sir John Robinson,
delivering the judgment of the court, said:

Thirdly, which indeed is of itself conclusive against this action, the
plaintiffs cannot be said to have paid their money for nothing since
the company were in fact bound to execute a policy having accepted
the risk and received the money.

And again:
I do not consider that the company could in this case have escaped

from their liability after what has taken place, for if they were dis.
posed to be dishonest they could surely be compelled to execute a
valid policy of the proper date. In effect, therefore, the plaintiffs
have been all the time insured, as they probably have considered
themselves to be, notwithstanding the accidental omission of the
president's name, which they have had no reason as it appears for
apprehending would not be made right on their request at any time.

Here is an express assertion of the existence of the
jurisdiction to relieve against mistake in a case, the
circumstances of which are precisely similar to the
present. Afortiori does the jurisdiction exist in a case
of fraud, when, as here, the company having enjoyed
the premium, upon the loss occurring, fraudulently set

(1) 4 U. C. Q. B. 363.
8a
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1881 up their own wrongful neglect as a defence to the
THE plaintiffs' action, after they had failed upon all the
LID grounds of defence which were legitimately open to

INs. Co. them to raise. If this court should now hold that a
WRIGHT. Trisdiction so long and so uniformly claimed and

Gwyn-, j asserted by the courts of Ontario, which, until now, does
- not appear to have been questioned, does not exist, such

a decision would, in my opinion, be greatly to be
deplored, and would indeed be extremely mischievous
as crippling the arm of the courts of that province in
the exercise of one of their most wholesome weapons
for the prevention of frauds and the due administration
of justice.

The appeal in my judgment must be dismissed with
costs.

Appeal dismissed witll costs.

Solicitors for appellants: Harris, 11agee & Co.

Solicitor for respondents: S. S. Macdonnell.

1881 LOUIS J. ALMON et at............. .. ..... APPELLANTS;

*Feb'y.17,18. AND

*March 3.
- JAMES D. LEWIN et al.....................RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Will-Annuities, sale of Corpus to pay.

J. R. died on the 3rd August, 1876, leaving a will dated 6th August,
1875, and a codicil dated 21st July, 1876. By the will he
devised to his widow an annuity of $10,000 for her life, which
he declared to be in lieu of her dower. This annuity the testa-

*PREsEN.T-Strong, Fournier, Henry, Taschereau and Gwynne, J. J.
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tor directed should be chargeable on his general estate. The 1881
testator then devised and bequeathed to the executors and
trustees of his will certain real and personal property particu- e.
larly described in five schedules, marked respectively, A, B, C, D Lwl.r.

and E, annexed to his will, upon these trusts, viz. :-Upon -

trust, during the life of his wife, to collect and receive the rents,
issues and profits thereof which should be, and be taken to form
a portion of his " general estate; " and then from and out of
the general estate, during the life of the testator's wife, the
executors were to pay to each of his five daughters the clear
yearly sum of $1,600 by equal quarterly payments, free from the
debts, contracts and engagements of their respective husbands.
Next, resaming the statement of the trusts of the scheduled
property specifically given, the testator provided, that from and
after the death of his wife, the trustees were to collect and receive
the rents, issues, dividends and profits of the lands, etc., men.
tioned in the said schedules, and to pay to his daughter M.
A. A., the rents, etc., apportioned to her in schedule A;
to his daughter E., of those mentioned in schedule B; to
his daughter M. of those mentioned in schedule C; to his
daughter A. of those mentioned in schedule D; and to his
daughter L. of those mentioned in schedule E; each of said
daughters being charged with the insurance, ground rents,
rates and taxes, repairs and other expenses with or incidental
to the management and upholding of the property apportioned
to her, and the same being from time to time deducted from
such quarterly payments. The will then directed the executors
to keep the properties insured against loss by fire, and in case of
total loss, it should be optional with the parties to whom the
property was apportioned by the schedules, either to direct the
insurance money to be applied in rebuilding, or to lease the
property. It then declared what was to be done with the share
of each of his daughters in case of her death. In the residuary
clause of the will there were the following words :-" The rest,
residue and remainder of my said estate, both real and personal,
and whatsoever and wheresoever situated, I give, devise and
bequeath the same to my said executors and trustees, upon the
trusts and for the intents and purposes following:" He then
gave out of the residue a legacy of $4,000 to his brother D. R.,
and the ultimate residue he directed to be equally divided among
his children upon the same trusts with regard to his daughters,
as were thereinbefore declared, with respect to the said estate in
the said schedules mentioned.

The rents and profits of the whole estate left by the testator

88)

5.15



SI1PREKE COURT OF CANADA. [VOL. V.

1881 proved insufficient, after paying the annuity of $10,000 to the
widow and the rent of and taxes upon his house in L., to
pay in full the several sums of $1,600 a year to each of the

LEWiN. daughters during the life of their mother, and the question
raised on this appeal was whether the executors and trustees
had power to sell or mortgage any part of the corpus, or apply the
funds of the corpus of the property, to make up the deficiency.

Held, on appeal, that the annuities given to the daughters, and the
arrears of their annuities, were chargeable on the corpus of the
real and personal estate subject to the right of the widow to
have a sufficient sum set apart to provide for her annuity.

THIS was an appeal from the decision of the Supreme
Court of New Brunswick in a suit brought by the execu-
tors and trustees under the will of the late Hon. John
Robertson, for the construction of said will.

The parties agreed to the following case.
" 1. The respondents, James D. Lewin, Charles Du,

Sophia Robertson and DeLisle Gracie, filed a bill in the
Supreme Court in Equity, of the province of New Bruns-
wick, for the construction of the last will and testament
of the late Honorable John Robertson, which said last
will and a codicil thereto form a part of this case
[See head note and judgments for provisions of the
will] 2. The several defendants appeared and answer-
ed, and the case was heard on bill and answers before
the Supreme Court in Equity; 3. Among the facts
admitted were the following: (a) That the testator's
estate consisted, 1st. Of certain lands and tenements,
stocks, and other personal property, set forth and
described in the several schedules marked A, B, C,
D and E, annexed to said will. 2nd. Of a debt due
by David D. Robertson, the son named in the will, to
his father of over fifty-three thousand dollars; and
3rd. Of a large estate, real and personal, exclusive of
and in addition to the property mentioned in the
schedules in the hands of respondents, James D. Lewin,
Charles Duff, Sophia Robertson and DeLisle Gracie, as
executors and trustees under said will. (b) That Mary
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Allen Almon had received, in the life-time of the testator, 1881
the sum of nine thousand five hundred dollars, which ArL[oN
sum is charged against her in the testator's books. (c) LEWIN.
That the whole net income of the testator's estate, in- -

cluding the properties mentioned in the several
schedules, was not sufficient to pay the amount of the
annuity of $10,000 to the widow Sophia Robertson, and
also the several annuities of $1,600 each to the five
daughters, Mary Allan Almon, Eliza, Agnes Lucas,
Margaret Sophia and Laura Campbell. (d) That, in
order to pay each of the daughters the yearly annuity
of $1,600, the respondents would have to take a large
portion thereof out of the corpus of the estate. 4. Among
the questions submitted by the above named respon-
dents to the Supreme Court in Equity were the follow-
ing, which they prayed it might be declared and decreed.
First-Whether the trustees are or are not bound or
authorized to pay the annuities of $1,600 each to the
daughters of the testator, during the life of the testa-
tor's widow, in full out of the corpus of all or any part or
parts of the real or personal estate of the testator, if the
rents, issues and profits of the whole of the said estate,
or the whole of the said estate applicable for that pur-
pose, prove insufficient. Second-Whether, if the trus-
tees are so bound or authorized, they, during the life of
the widow, have not power to sell or mortgage any and
what part or parts of the corpus of the estate to raise
funds to pay said annuities of $1,600 to each of said
daughters in full, so far as the rents, issues and profits
of the said estate prove insufficient for that purpose, or
to any and what extent. Third-Whether the trustees,
during the life of the widow, before selling the corpus
of the testator's estate to meet the said annuities of
$1,600 to each of said daughters, ought or ought not to
reserve so much of any and what part of the said estate
as may be necessary to provide for and secure the
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1881 widow's annuity, and if so, how is the extent of such
Autos reserve to be ascertained and determined, and by whom.

m. 5. The appellants in this case claim that after setting
- aside so much of the estate outside and exclusive of the

property mentioned in the schedules as may, together
with the income derived from the scheduled property,
be sufficient to provide for and secure the widow's
annuity, they are entitled to have the amount of their
several annuities of $1,600 a year each paid to them out
of the corpus of the estate, outside of and beyond the
scheduled property, if the income is not sufficient to do
so, and that the trustees should sell so much of said
estate outside of scheduled property as may be neces-
sary for said purpose. 6. That in the Supreme Court in
Equity, His Honor the Chief Justice, delivered judgment,
and decreed, among other things, as follows: 'And, as
to thefirst and second questions, it being admitted that
the rents and profits of the whole estate left by the
testator are insufficient, after paying the annuity of
$10,000 to his widow and the rents and taxes upon his
house in London, to pay the several sums of $1,600 a
year to each of his daughters during the life of their
mother, whether under these circumstances the execu-
tors and trustees have power to sell or mortgage any
part of the corpus of the property to make up the defi-
ciency, his honor doth declare that the said executors
and trustees have no such power. The answer to the
saidfirst and second questions being thus given renders
it unnecessary for his honor to answer the third.' 7. The
appellants appealed to the Supreme Court of New Bruns-
wick, when the appeal was heard before their honors
Mr. Justice Weldon, Mr. Justice Fisher, Mr. Justice
Wetmore and Mr. Justice Palmer, and after considera-
tion their honors gave judgment, and were divided in
opinion. Mr. Justice Weldon and Mr. Justice Wetmore
concurring with the Chief Justice, while their honors
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Mr. Justice Fisher and Mr. Justice Palmer were of a 1881
different opinion, and the division being equal the AL3xox
decree of the Supreme Court in Equity was affirmed." LEw .

Dr. Barker, Q. C., representing the administrators -

who are nominal parties, declared he would take no part
in the case.

Mr. Weldon, Q;O., for appellants, E. 4- M. and A. 4- L.
Robertson:-

The question now is simply whether the annuities to
the children are chargeable on the corpus of the real and
personal estate. It is one of those cases where the
testator thought his property worth more than it really
was. The manifest intention of the testator is clearly
shown that there should be equality arrongst his
children in the participation of the benefits of his
estate, as well during the life-time of their mother as
after her death. The testator divided his estate into
two d1ivisions. The one which may be called the
scheduled estate and the other which he calls the
general estate, the former to be held intact during his
wife's life, and then to be held in trust and with limi-
tations over for his daughters respectively, the latter
consisting of two parts, namely, the rents and profits of
the scheduled estate and the residue of his property.

Out of this general estate so made he directs an annuity
of $10,000 to be paid to his wife during her life, and also
" from and out of the said general estate during the life
of my said wife, to pay to each of my daughters, Mary
Allan Almon, Eliza, Margaret Sophia, Agnes Lucas, and
Laura Campbell, the clear yearly sum of $1,600, domin-
ion currency, by equal quarterly payments, free from
the debts, control or engagements of any husband they
may respectively have, the first of such quarterly pay-
ments to be made at the expiration of three months
from my decease."

By his will he also orders and directs that his said
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1881 executors shall reduce the amount of the advances made
Amon by him to his son David Dobie, and interest thereon, as

LEIN. aforesaid, by crediting him with "the like annual sum
- of $1,600, by quarterly credits of $400 each."

This deduction or allowance, in effect an annuity, was
to be made under any circumstances, whether the in-
come of the estate was sufficient to pay the whole of
the annuities or not.

And having estimated the property in each schedule
to.be worth $50,000, he directs that upon the death of
his wife that amount shall be credited to his son.

After payment of certain legacies he directs the residue
to be divided equally among his children.

It now appears, that after the payment of the annuity
to Mrs. Robertson, the residue of the income is not suffi-
cient to pay the daughters their several annuities, and
the question is, are they entitled to have the deficiency
made up out of the corpus of the estate ? This question,
it is submitted, must be answered in the affirmative.

The law on this subject has been very fully discussed
in a late case, Gee v. Mahood (1), where Vice-Chancellor
Hall made a decision somewhat similar to that of the
Chief Justice in the present case. On appeal the Lords
Justices and the late Lord Chancellor, Earl Cairns,
reversed the Vice-Chancellor's decision (2). The case
was then taken to the House of Lords, where the deci-
sion of the Court of Appeal was affirmed. The case in
the House of Lords is reported as Carmichael v. Gee (3).
We rely on this decision and contend that the annuities
are chargeable on the corpus of the real and personal
estate of the testator.

Mr. Gilbert for appellants, L. J. Almon and Mary A.
Almon:-

(1) 9 Ch. D. 151. (2) 11 Ch. D. 891.
(3) 5 App. Cases, 588.
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The only question which arises is, what did the testa- 1881
tor mean by the term general estate? Amon

The word general is defined as "belonging to or relat- LE.
ing to the whole " opposed to "partial or special " on -

the one side and to "universal" on the other, i.e., being
the greater part but not the entirety. Or applying it to
a devise or bequest, it would be out of the whole of the
estate, except so much thereof as is carved out and sep-
arated from the whole, and thereby made special in con-
tradistinction to general. Then the meaning of the term
general estate would be found by ascertaining if there
was any portion of his estate which the testator intended
to separate and set apart, and this being found, the
whole of the residue would constitute the " general
estate," unless indeed the context of the will, or some
expressions contained in it, would show that the testator
had used the word in a more limited sense.

The only expression used by the testator bearing on
the meaning of the term is, he directs his executors to
collect the income arising from the scheduled properties,
" which shall be and be taken to form a portion of my
general estate." This income, then, is a portion, not
the whole of his general estate; only a portion. Where,
then, is- the balance? for balance there must be, if this
is only a portion. It can not be the corpus of the
scheduled properties, for these are afterwards in the
will (not only directed to be held by the trustees after
the death of the widow in their entirety for the benefit
of his daughters) but the trustees are directed if any
portion should have been disposed of by the testator in
his life-time, " or if any stocks, mortgages, bonds or
debentures therein named shall have depreciated in
value, to substitute therefor or add thereto, in money or
otherwise, from and out of 'my residuary estate' some
other property or security or its equivalent in money
which they or the majority of them may consider of
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1881 equal value to the property so disposed of or depre-
ALMON ciated." Nor can it, the balance, be the debt due from
LawIn. his son David, for this is to remain uncollected during
- the life of the widow, undergoing a process of reduction

by $1,600 a year, and after her death is to be reduced or
extinguished to at least the extent of $50,000 by giving
or crediting that amount to his said son, and the balance
of it treated as an investment of his (the son's) portion
of the estate. If so, then the balance or other portion of
the general estate, of which the income of the scheduled
property is one portion, must be sought for and can
only be found in that large amount of real and personal
property not included in the schedules, and which, if
not then consumed in the payment of the annuities and
the other charges laid on it in the will, becomes at the
death of the widow, aid not until her death, and all
other previous bequests paid, his residuary estate.

It is true that when the death of the widow occurs
that then what is left of the large estate not included in
the schedules passes out of the category of general estate
and becomes residuary, and as such is to be kept intact.
But there can be no residuary estate until all previous
bequests are satisfied, annuities as well as other charges,
and the testator has well marked this in his will, for
he says: " And from and after the death of my said
wife the amount of such premiums of life policies and
all other monies which my said executors and trustees
shall pay, lay out or expend in the execution of the
trusts of this my will shall be deducted from the income
of the property of my estate." In other words, the
testator says, as clear as words can, the scheduled pro-
perty shall be kept intact.

It will be said, however, that the reduction of debt to
his son should also abate pro tanto as the daughter's
annuities abate. But this cannot be, for the testator
has provided a fund from which the son's yearly allow-
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ance. is to come, i. e., the debt due from him, not the 1881
interest of the debt but the debt itself. And the As xow

annuity or reduction to him cannot abate until the fund La Xx.

from which it is to be taken is exhausted, which can- -

not happen because it is perpetually renewed by the
accruing interest on it. And this debt or fund and the
interest accruing on it can form no part of the general
estate available for the purpose of paying either the
annuity to the widow or the annuities to the daugh-
ters, because it is to remain until the widow's death for
the purpose of being then applied or given to him to
the reduction of the son's debt, and the balance, after
such reduction is made, is specifically appropriated to be
held as an investment of his portion. Under no cir-
cumstances (at any rate, before the widow's death) is it
to be collected and applied or the intereston it collected
and applied to the payment of any charges on the
general estate, the interest from it, unlike the income of
the scheduled properties, not forming a portion of the
general estate, but specifically appropriated to the preser-
vation of the fund from which his allowance of $1,600
a year is to be had.

Mr. Kaye, Q.C., for respondents:
It is my duty, as representing the trustees and execu-

tors, to call the attention of this honourable court to the
passages in the will which, in their opinion, shows the
testator's intention was that the corpus should not be
touched. The general estate (which includes all but
the corpus of the scheduled property), comes to the
trustees subject to a charge of an annuity to the widow,
and is to be held upon the same trusts for the daugh-
ters as the schedule property. Under the trusts, as to
the scheduled property, the corpus is to remain intact
until the daughters' decease, therefore the corpus of the
general estate, which is to be held upon the same
trusts, is also to remain intact in like manner.
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1881 The widow has a primary charge on the general estate,
Amok therefore, so far as the daughters are concerned, the
L . corpus of the general estate is to remain intact for the
- purpose of securing the widow's annuity as intended

and provided by the will.
The provisions of the will in favor of the widow are

in lieu of dower, and as the testator left real estate in
which her dower right existed at his death, she is a
purchaser for value (1), her claim is therefore preferen-
tial to that of the daughters, and the fund provided for
her security ought not to be taken to pay their annui-
ties.

Now, by referring to the will it will be seen that the
testator gives to his wife the annuity which, he says,
"shall be a charge upon -my general estate;" thus
making an independent gift of the annuity to her, and
expressly charging it upon his general estate; but it
will also be seen that there is no charge of the annui-

ties to the daughters, and no independent gift of the
annuities to them; -the gift to them consists only in the
direction to the executors and trustees to pay them from
and out of the general estate.

How could the trustees pay out of the general estate,
unless that general estate is first in them from and out
of which they can pay? How is the estate in them
except by the residuary clause ?

If they take nothing as trustees except what is left
after deducting the annuities to the daughters, what
have they in them from and out of which to pay those
annuities ? It is a fallacy to assume that there was a
charge of those annuities in favor of the daughters, or
an independent gift of such annuities to them; they
take only through the trustees, who take at the decease
of the testator the whole legal estate, both real and pre-

(1) Burridge v. Brady, 1 P. W. 127 ; Blower v. Morrelt, 2 Ves. sen.
420 ; Heath v. Denad, I Russ. 543.
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sonal, in order to fulfil and discharge the trusts there- 1881

of. As to so much of the whole estate as is compre- A LmO

hended under the term general estate, the trustees take LE I.

subject to a charge in favor of the widow, and subject -

to no other charge.
Can the trustees, by selling to pay the annuities to

the daughters, destroy or diminish the estate expressly
charged in favor of the widow, and subject to which
charge the trustees take the estate ? If they can sell to
pay the annuities to the daughters, what becomes of
the express charge in favor of the widow ? So to sell,
implies that the daughters, with respect to the annui-
ties, stand on equal terms with the widow.

In the case of Baker v. Baker (1), the testator gave
his estate to trustees in trust to invest a sum, the divi-
dends of which would realize the clear annual sum of
two hundred pounds, and to pay such dividends to his
wife, and at her death the trustees were to hold the
principal money in trust for other parties, and it was
there contended, on behalf of the widow, that if the,
dividends were insufficient, the corpus should be taken
to pay her annuity; referring to this contention, the
Lord Chancellor observed: " According to the construc-
tion which is contended for on behalf of the widow,
this strange state of things would arise, that, supposing
her life to continue for many years, the provision which
was clearly intended for her by the will might, in the
course of time, by appropriating annually a portion of
the corpus of the property, be utterly annihilated, and
she would be left without any provision at all, and
therefore, as the question is one regarding intention, I
apprehend that nobody can suppose that such an inten-
tion could have ever existed in the mind of the testator."
Now it is the daughters in the present case, and not the
widow, who seek to use the corpus of the general estate.

(1) 6 H. L 616.
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1881 Can anybody suppose that an intention existed in the
A[ION mind of the testator that the corpus of the estate charged

Lawm. by him with the widow's annuity should be taken to
- pay the daughters annuities, whereby possibly the

corpus may be annihilated and his widow left without
the provision intended for her, and in return for which
he required her to relinquish her right to dower out of
his estate ?

That it was not the intention of the testator that the
corpus of the general estate should be taken to pay the
annuities to the daughters is further shown by the
effect which the taking of such corpus would have in
possibly destroying the equality of shares amongst his
daughters which he plainly desired to preserve; thus
Mrs. Almon, one of his daughters, received in her father's
lifetime advances to over nine thousand dollars, while
the other daughters received nothing. Under the pro-
visions of the will, the amount of these advances are to
be taken as a part of her share of the residuary estate.
Mrs. Almon has therefore received upwards of nine
thousand dollars on account of her share of the residuary
estate, and to make the shares of the other daughters
equal, each would have to receive nine thousand dollars;
or, the whole of them together, 4x9,000= $36,000; but
if the corpus of the estate be used, -it does or may take
away the fund out of which this $36,000 has to be paid
to make the shares of the four daughters equal, and the
using of the corpus does or may defeat the intention of
the testator that the shares of the children should be
equal.

STRONG, J.:-

The question presented for our decision on this appeal
arises on the will of the Hon. John Robertson, who died
on the 3rd of August, 1876. The provisions of the will
naterial to be considered may be stated as follows:
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The testator, in the first place, gave his widow an 1881
annuity of $10,000 for her life, which he declared to be A Luo
in lieu of dower. This annuity the testator directed LEwIN.
should be chargeable on his general estate. The testator -

then devised and bequeathed to the executors and trus- Strog J.
tees of his will certain real and personal property, parti-
cularly described in five schedules marked respectively
A, B, C, D and E, annexed to his will, upon the trusts
hereafter stated, viz., upon trust during the life of his
wife to collect and receive the rents, issues and profits
thereof, which should be and be taken to form a portion
of his " general estate," and then, from and out of the
general estate, during the life of the testator's wife,
to pay to each of his five daughters the clear yearly
sum of $1,600 by equal quarterly payments, free
from the debts, control, and engagements of their
respective husbands. Next, resuming the statement of
the trusts of the scheduled property specifically given,
the testator provides that from and after the death of
his wife the trustees are to collect and receive the
rents, issues, dividends and profits of the lands, tene-
ments, hereditaments and premises mentioned in the
several schedules, and to pay to his daughter Mary
Allen Almon the rents, issues, dividends and profits of
the lands, tenements and hereditaments apportioned
to her and mentioned in the schedule A; to his daughter
Eliza the income arising from the property comprised
in schedule B; to his daughter Margaret that of the
property comprised in schedule C; to his daughter
Agnes Lucas that of the property comprised in schedule
D, and to his daughter Laura Campbell the income
arising from the property in schedule E. Such pay-
ments to be made to the separate use of his daughters.
Then there is a provision that each of the daughters are
to be charged with insurance, ground rents, rates and
taxes, repairs and other expenses connected with or
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1881 incidental to the management and upholding of the
ALroN property apportioned to her, the same being from time

LEWIN. to time deducted from such quarterly payments. The.
- will then, after directing the executors to keep the pro-

Strong, J. perties described in the schedules insured against fire,
and giving the devisees an option either to re-build or
to lease the ground, in case of loss by fire, proceeds as
follows: "And upon trust, on the death of either of my
said daughters, to convey one-third of the said lands,
tenements, hereditaments and premises apportioned to
her in such schedule to such person or persons, upon
the trusts, and for the ends, intents and purposes, or in
such manner, as my said daughter may, by any writing
under her hand, attested by two or more witnesses, or
by her last will and testament, direct and appoint, and
in default of such direction and appointment, then and
in such case the said two-thirds and one-third shall be
held by my said executors and trustees in trust for
such child or children, and be equally divided
between them and their heirs, share and share alike,
on the youngest child living attaining the age
of 21 years, and in the mean time and until
such child shall attain such age the reuts, issues and
profits thereof shall be applied by my said executors.
towards the support, maintenance and education of such
child or children; and in the event of my daughter
dying leaving no issue her surviving, then and in such
case I will and direct that the said two-thirds and the
one-third before mentioned (if no disposition of the
same shall be made by my said daughter) shall be
equally divided by my said executors and trustees
between her sisters and brother and their resppetive
heirs per stirpes and not per capita". The testa-
tor then gives a " like " annuity of $1,600 to his son
David Dobie Robertson, and directs that after the death
9f the testator's wife his son shall have a legacy of
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$50,000, which he estimates to be the equivalent in value 1881
of the property contained in the schedules given to each A N
of his daughters; and he directs that as well the annu- V.

LEWIN
ity as the legacy of the capital sum shall be paid to his -

son by setting it off against a debt due by his son to Strong, J.
himself, on which debt he directs interest to be charged
at the rate of 5 per cent. per annum. Subject to these
specific devises and bequests, annuities and pecuniary
legacies already mentioned, the testator gives the residue
of his estate to his executors upon trust by the follow-
ing words, which are important to be considered : " The
rest, residue and remainder of my said estate, both real
and personal, and whatsoever and wheresoever situated,
I give devise and bequeath the same to my said exe-
cutors and trustees upon the trusts and for the intents
and purposes following." He then gives out of the
residue a legacy of $4,000 to his brother Duncan
Robertson, and the ultimate residue he. directs to be
equally divided among his children, upon the same
trusts with regard to his daughters as are hereinbefore
declared with respect to the said estate in the said
schedules mentioned.

For the purpose of obtaining a declaration as to the
proper construction of this will, the executors filed a
bill in the Supreme Court in Equity of the Province of
New Brunswick, and the defendants, the present appel-
lants, having answered, the cause was heard upon bill
and answer before his honor the Chief Justice of
New Brunswick.

Among the questions submitted by the respondents
for the decision of the court were the following:

First-Whether the trustees are or are not bound or
authorized to pay the annuities of $1,600 each to the
daughters of the testator, during the life of the testa-
tor's widow, in full out of the corpus of all or any part
or parts of the real or personal estate of the testator, if
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1 b81 the rents, issues and profits of the whole of the said
AxLoN estate, or the whole of the said estate applicable for that

0.
LEIN. purpose, prove insufficient. Second-Whether, if the
- Jtrustees are so bound or authorized, they, during the life

-g of the widow, have not power to sell or mortgage any
and what part or parts of the corpus of the estate to raise
funds to pay said annuities of $1,600 to each of said
daughters in full, so far as the rents, issues and profits
of the said estate prove insufficient for that purpose, or
to any and what extent. Third-Whether the trustees,
during the life of the widow, before selling the corpus
of the testator's estate to meet the said annuities of
$1,600 to each of said daughters, ought or ought not to
reserve so much of any and what part of the said estate
as may be necessary to provide for and secure the
widow's annuity, and if so how is the extent of such
reserve to be ascertained and determined and by whom.

By the decree pronounced by the Chief Justice, sitting
in the Supreme Court in Equity, it was declared as
follows: "And as to the first and second questions, it
being admitted that the rents and profits of the whole
estate left by the testator are insufficient, after paying
the annuity of $10,000 to his widow, and the rents and
taxes upon his house in London, to pay the several sums
of $1,600 a year to each of his daughters during the life
of their mother, whether under these circumstances
the executors and trustees have power to sell or mort-
gage any part of the corpus to make up the deficiency,
his honor doth declare that the said executors and
trustees have no such power. The answer to the said
first and second questions being thus given, renders it
unnecessary to answer the third."

The appellants appealed to the Supreme Court
of New Brunswick, and the appeal was there keard
before four judges, two of whom, Mr. Justice
Wel4on and Mr. Justice Wetmore, concurred with
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the Chief Justice, whilst Mr. Justice Fisher and Mr. 1881
Justice Palmer were of opinion that the part of the ALmON

decree complained of should be reversed, and the court V.
being thus equally divided the decree of the Supreme -

Court in Equity was affirmed. From this order of the '
Supreme Court the appellants have appealed to this
court.

The gifts to the testator's daughters.of the property,
real and personal, included in the schedule, are specific,
and are, in the absence of a contrary intention indicated
in the will, to be taken free from any charge in respect
of the annuity given to the testator's wife, as well as
from those given to the daughters themselves.

The learned Chief Justice proceeded upon the assump-
tion that the annuities were not merely charged on the
property described in the schedules, but were so charged
in exoneration of the general estate of the testator. The
testator, after directing that the income of the property
specifically devised to the daughters shall, during the
life of his wife, be added to and form part of his
general estate, expressly directs that "from and out
of his general estate during the life of his wife,"
his executors shall pay to his daughters the annuities
in question. And as regards the annuity to the widow
the words are equally decisive to show, not merely no
intention to charge the specific gifts with the annuities,
but to restrict them to the fund out of which they
would be primd jade payable, the general personal
estate, for, after giving this annuity, he adds the words
" which shall be a charge upon my general estate." It
seems, therefore, very clear that, as in the simple case of
a testator first giving a particular chattel by way of
specific bequest and then an annuity to another legatee
the whole personal estate other than the subject of the
specific legacy is available for the payment of the
annuity, so in the present case the whole personal

3'I
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1881 estate, other than that specifically given to the testator's
Armo-T wife and comprised in the schedule, is liable for the

LEIS. payment of the annuities.

Stron, J.In so applying the fund to be produced by the con-
version of the general personal estate, the income is of
course to be first applied to the payment of the annui-
ties, but if this should prove insufficient then recourse
may be had to the capital, unless the testator has
expressly or by implication demonstrated an intention
to restrict the annuitants to the income. Is there, then,
to be found in the will anything which will authorize
us to say that the persons to whom these annuities are
given are to be confined to the income? As regards
the annuity to the widow, which, having been given in
lieu of dower, is of course entitled to priority, no ques-
tion arises, since it is admitted that the income is suffi-
cient for its payment. The conclusion at which the
learned Chief Justice arrived seems to have been
entirely founded on a misapprehension of the terms of
the will, foi he assumed, as I have already said, that
the annuities were charged exclusively on the scheduled
properties, but this, as I have already pointed out, was
beyond all question not the case; had it been, the con-
struction adopted by the Chief Justice would undoubt-
edly have been right, for the case of Baker v. Baker (1),
quoted in his judgment, and many other authorities, a
collection of which will be found in Theobald on Wills,
at p. 470, shew that where the corpus is dealt with by
the will, as by a specific gift over after the termination
of the annuity, it is not liable to make good arrears
which the income has been insufficient to pay. And
if the annuities had been confined to the scheduled
properties this principle would have applied in the
present case. But the fund out of which the annuities
are here payable is, as I have already shewn, the general

(1) 16 H.L 616.
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personal estate, and, as I will shew hereafter, the real 1881
estate not specifically devised in addition. Then, does AT N

the will contain any expression or implication of an LEIN.
intention to conserve the capital or corpus of both or S
either of these funds until after the death of the
testator's wife ? The learned counsel who supported
the judgment of the court below argued that
such an intention was indicated by two distinct
considerations, -first, he contended that the testator
must be presumed to have intended that the widow
should have the security of the whole real and personal
estate for the payment of her annuity, and that con-
sequently neither of these funds was to be broken in
upon during her life for the payment of arrears of other
annuities which the income was inadequate to pay. As
the annuities to the testator's children are to cease at
the death of the widow, this would of course have been
tantamount to saying that the annuities should be pay-
able out of income only. The answer to this contention
is, however, very obvious. We nowhere find that the
testator has said that his wife should have the security
of his whole estate. He has simply given her an
annuity, so given, it is true, as to be payable in priority
and to the disappointment, if requisite, of all his other
beneficiaries, but there is nothing to show that he in-
tended his gift to have any other or greater effect than
the ordinary gift of an annuity. The widow is therefore
entitled to have a portion of the corpus of the estate,
real and personal, not specifically devised or bequeathed,
sufficient to produce an income equivalent to the amount
of her annuity, set apart at once for that purpose (1),
and invested for her benefit in such securities as, by the
rules of the Supreme Court in Equity in New Bruns-
wick, trustees are authorized to invest in. Subject to
the investment of such a fund the remainder of the

(1) See form of decrees: Seton on Decrees, 202, 207, Ed. 3.
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188 estate, real and personal, is available for the payment of
ArMoH other annuitants and legatees. It was further argued
Lawu;. that the residue given to the executors and trustees

. meant the residue after what had previously been
- given to the same trustees, namely, the scheduled pro-

perties, and therefore included the whole estate subject
only to the specific bequests, and that, there being then
a gift of this residue to the testator's children, with the
same limitations as those upon which the scheduled
properties had been settled, the whole corpus was to be
kept intact for the purpose of carrying out the trusts.

The fault of this argument is that it assumes the whole
question in dispute. The enquiry is, what is the residue
composed of ? or, in other words, are the annuities to be
paid out of the corpus of the estate before the residue is

* ascertained ? and this is not met by assuming that the
residue is the whole estate less the fund set aside for
the widow. It is clear beyond all question, much too
plain to require authority to be cited to sustain the pro-
position, that where a legacy, annuity, or any other
bequest is first given, and is then followed by a gift of
residue, the word "residue" ex vi termini imports what
shall remain after satisfaction of the previous bequests.
So in the present case the residue given to the executors
means what shall remain after satisfaction of the annui-
ties in question. The will therefore contains nothing
which would warrant us in depriving the children of
the testator of their primd facie right to have the arrears
of their annuities made good out of the corpus of the
estate, subject only to the prior rights of the widow
and other specific legatees and devisees.

The direction to pay the annuities out of the general
estate would not warrant us in holding that the annu-
ities are charged on the realty. The terms of the
residuary clause are, however, amply sufficient for that
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purpose. By it the testator has charged all his pecu. 1881

niary legacies and annuities on his real estate. The in- A-Lmo
troductory words of that clause are " the rest, residue Lsww.

and remainder of my said estate, both real and personal, -
I give, devise and bequeath." Now it is a well estab- Strong, J.

lished principle of construction that if a testator, after
giving a pecuniary legacy without any indication of
an intention to charge it on the realty so far as the
language of the gift itself indicates, subsequently gives
the residue of his real estate, the use of the word
"residue," as applied to the real estate, is sufficient to
charge the legacy by implication, and this is so, even
though there have been previous specific devises of real
estate (1).

From a vast number of authorities, the following have
been selected as affording examples of the application
of this rule: Bench v Biles (2) ; Francis v. Clemow (3) ;
Greville v. Brown (4). There can, therefore, be no doubt
of the authority of the executors and trustees to raise
any arrears of the annuities from time to time by sale or
mortgage of the testator's real estate not specifically
devised in aid of the corpus of the general personalty.

I am, therefore, of opinion that so much of the
decree of the court below as is complained of in this
appeal must be reversed; and that there must be sub-
stituted for it a declaration that the annuities given to
the appellants are charged on the corpus of the real and
personal estate, subject to the right of the widow to have
a sufficient sum set apart to provide for her annuity;
and I think that the costs of all parties should be paid
out of the estate.

FOURNIER and TAsCHEREATJ, J.J., concurred.

(1) Jarman on wille, VoL 2, Ed. 3, (2) 4 Madd. 187.
p. 573. (3) 1 Kay 435.

(4) 7H. L. 689.
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1881 GWYNNE, 3.
AntoN The plaii meaning of the testator's will, as it appears

V.

LBix. to me, is, that the property in the several schedules men-
tioned,subject to such alteration as should be made there-
in under the provisions in the will in that behalf, so as
to make the parcels in each, in the opinion of the execu-
tors, &c., of the value of $50,000, should be held by the
executors and trustees during the life of testator's wife
upon trust to receive the rents, issues and profits there-
of for the purpose that such rents, &c., should form
part and parcel of what the testator calls his general
estate. He then gave to his wife and to his five daugh-
ters out of this general estate (which term must plainly
be construed as meaning the rents, issues and profits of
the property in the schedules particularly mentioned,
together with the residue of his estate not specifically
appropriated), six several annuities, namely $10,000 per
annum to his wife during her life and $1,600 per annum
to each of his five daughters during the life of his
widow; and, being desirous to place all his children on
an equality, he directed that a sum of money, amount-
ing to or exceeding $50,000, in the testator's son's hands
bearing interest at 5 per cent., should be suffered to
remain at interest in his hands, and that out of such
interest he should be allowed $1,600 per annum during
the life of testator's widow. At the death of the widow
the annuities to the children are to cease, and the exe-
cutors and trustees are directed to hold then the parcels
in the schedules mentioned upon certain trusts in favor
of the five daughters respectively, and provision is made
as to the debt due by the son so as to place him on an
equality with the daughters, valuing the parcels in each
schedule set apart for the daughters at $50,000. Then
as to all the rest, residue and remainder of the testator's
estate, both real and personal, after payment thereout,
during the widow's lifetime, of certain premiums of
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insurance and other charges, he gave, devised and be- 1881
queathed the same to his executors and trustees upon ArmoN
trust after paying testator's brother a legacy of $4,000, LEVI.
to sell and dispose of the same, and to apportion the Gw , .

same and the proceeds thereof equally to and among -

his children, share and share alike, the daughters' share
to be held on the same trusts as are declared in respect
of the scheduled lands; and he directed that the son's
share should by held by the executors, &c , upon certain
trusts declared concerning it.

The terms of this will, as it appears to me, plainly
constitute the annual payments bequeathed during the
life of the testator's widow, both to herself and to the
testator's five daughters, to be annuities in the ordinary
sense of that term. The annuity to the widow is ex-
pressly charged upon the general estate, which estate
is constituted as above mentioned, and it is out of the
same general estate that the gifts to the daughters, dur-
ing the widow's life, are made payable also. There is
nothing in the will expressing or indicating an inten-
tion that the gifts to the daughters during the widow's
life shall be made good out of the income only of such
general estate, they are, on the contrary, expressly made
payable out of the geneial estate itself, which estate is
constituted as above stated. The rule therefore is that the
daughters are entitled to have their annuities made good,
not only out of the income, but out of the capital of such
general estate, so only, however, as not to prejudice the
right of the widow to receive first her annuity in full

The principle of Gee v. Mahood (1), reported in appeal
as Carmichael v. Gee (2), is, in my judgment, sufficient
for the determination of this case.

Appeal allowed with costs.

Solicitors for appellants: G. G. Gilbert and C. W. Weldon.

Solicitors for respondents: F. E. Barker and J. I Kaye.

(1) 11 Ch. D. 891. (2) 5 App. Cases 588.
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1881 ANDREW MERCER.................. APPELANT;
*Mar, 5,7,8. AND
*Nov. 14.

- THE ATTORNEY GENERAL FORg
THE PROVINCE OF ONTARIO..... RSPONT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Escheat-Hereditary revenue-The Escheat Act B. S. 0., c. 94
ultra vires-B. N. A. Act, secs. 91, 92, 102 and 109.

On an information filed by the Attorney General of Ontario, for the
purpose of obtaining possession of land in the city of Toronto,
which was the property of one Andrewt Mercer, who died intestate
and without leaving any heirs or next of kin, on the ground that
it had escheated to the crown for the benefit of the Province,
and to which information A. . the appellant, demurred for
want of equity, the Court of Chancery held, overruling the
demurrer, that the Escheat Act, c. 94 R. S. 0., was not ultra vires,
and that the escheated property in question accrued to the
benefit of the Province of Ontario. From this decision A. F.
appealed to the Court of Appeal for Ontario, and that court
affirmed the order overruling the said demurrer and dismissed
the appeal with costs. On an appeal to the Supreme Court the
parties agreed that the appeal should be limited to the broad
question, as to whether the government of Canada or the
Province is entitled to estates escheated to the crown for want
of heirs.

Held,-lSir W. J. Ritchie, C.J., and Strong, J., dissenting,] that the
Province of Ontario does not represent her Majesty in matters
of escheat in said Province, and therefore the Attorney General
for Ontario could not appropriate the property escheated to the
crown in this case for the purposes of the Province, and that the
Escheat Act, c. 94 R. S. 0., was ultra vires.

Per Fournier, Taschereau and Gwynne, J.J.-That any revenue derived
from escheats is by sec. 102 of the B. N. A. Act placed under the
control of the Parliament of Canada as part of the Consolidated
Revenue Fund of Canada, and no other part of the act exempts
it from that disposition.

* PBESENT: Sir W. J. Ritchie, Knight, C. J.; and Strong, Four-
nier, Henry, Taschereau and Gwynne, J.J.
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APPEAL from a decision of the Court of Appeal for the 1881
Province of Ontario affirming the judgment of Proud- M
foot, V. 0., on an appeal of the appellant to the said Arrona

Court of Appeal, from the decision of the said Vice- GENERM,
FOR

Chancellor, over-ruling the demurrer of the appellant oNTOAo,

to the information of the Attorney-General for Ontario.
An information was filed in the Court of Chancery

on the 28th September, 1878, by the Attorney-General of
Ontario against Bridget O'Reilly, Andrew F. lifercer and
Catharine Smith, stating that Andrew Mercer, late of the
city of Toronto, died on the 18th day or June, 1871,
intestate, and without leaving any heir or next of kin,
whereby the estate of the said Andrew Mercer in Ontario
became escheated to the Crown for the benefit of the
province; that he died seized of certain specified real
estate; that immediately upon his death the defendants
entered into possession of it without permission or assent
of her Majesty, and have continued in possession, and
refused to give up possession to her Majesty; that
possession was demanded on 21st Sept., 1878, but the
defendants refuse to deliver up possession; and praying
that the defendants be ordered to deliver, up possession
of the said land, &c. The defendant Andrew F. Mercer,
demurred to the said information for want of equity,
and the demurrer was argued before Proudfoot, V. C.
On the 7th January, 1879, the learned judge made an
order overruling the said demurrer.

From this decision, the defendant. Andrew F. Mercer,
appealed to the Court of Appeal for Ontario, and that
court held. that the Provincial Governments are en-
titled, under the British North America Act, to recover
and appropriate escheats, and affirmed the order over-
ruling the said demurrer and dismissed the appeal with
costs.

Against this judgment and order of the Court of
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1881 Appeal, the defendant appealed to the Supreme Court,
MEROER and the parties agreed that the appeal should be

limited to the broad question as to whether the Govern-
GENERAL ment of Canada or of the Province is entitled to estates

OTARO. eacheated to the crown for want of heirs.
- The Minister of Justice for the Dominion of Canada,

concurring in the view of appellant's counsel, that
the hereditary revenues of the crown belong to the
Dominion, intervened, and the case was argued before
the full court in March, 1881-Mr. Lash, Q C., for the
Dominion Government, opened the case.

Mr. Lash, Q. C.:-
The Dominion Government have intervened in this

case in order to have the question determined whether
the government of the Dominion of Canada or the gov-
ernment of the Province of Ontario have the right to
deal with the eacheated property It is admitted that
the land in question here did eacheat, and the only
question is to which government the land now belongs.

Andrew Mercer died 13th June, 1871; the crown
patent for the land in question issued before confedera-
tion. It is, I think, necessary to decide what is the
reason why land escheats. There are but two reasons
given-Ist. that the crown is the last heir (ultimus
heres) and takes by royal prerogative; 2nd. that in
socage tenure of lands an estate remains in the crown,
which, when the heirs of the tenant in fee simple fail,
draws to it the fee simple, thus making the crown
the owner.

Opinions differ as to which is the true reason. The
case must therefore be argued in both views. That the
crown is the last heir is the opinion of Lord Mansfield
in Burgess v. Wheate (1). This view is also supported
by the provisions of the act of Edward 11, concerning

(1) 1 W. Bl. 162.
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the prerogatives of the king (1), and also by Proudfoot, 1881
V. C., in his judgment in this case. That escheat is a xERoER
consequence of the free and common socage tenure, see A,:RNEY

Blackstone Comm. (2); Burgess v. Wheate and Mid. GENERAL

dleton v. Spicer (3), and the judgment of Patterson J., ONTARo.

in this case. By 31 Geo. 3, c. 31, Imp. stat., the -

lands in the province of Ontario are held in free and
common socage. Now the effect of this Imperial statute,
which is still in force, is that the allodial estate remains
in the crown and, in the old province of Upper Canada,
from 1791 to confederation, neither the provincial
executive nor legislature had control over that tenure.
Assuming then that escheat took place in either of the
ways mentioned it was a royal revenue, and prior to the
union act, 3 and 4 Vic., c. 35, sec. 54, belonged to the
Crown and did not go to the consolidated revenue of the
province. By that statute the territorial and other
revenues of the Crown were surrendered to the provinces,
not absolutely or unconditionally, but to the account of
the consolidated revenue fund of Canada during the
life of Her Majesty and for five years after the demise
of Her Majesty. This section 54 is repealed by Im-
perial act 10 and 11 Vic., c. 71, and new provision of
a similar kind is substituted by the Canadian act, 9
Vic., c. 114. Now if the word " revenue" as used in
the Imperial statutes, included revenues from eacheats,
I contend the word revenue in sec. 102, B. N. A. Act,
1867, includes revenues from escheats and that such
revenue passed to the control of the Dominion parlia-
ment. This section excepts only " such portions
thereof as are by this act " reserved to the respective
legislatures of the province." The question therefore
arises whether the power of appropriation over reve-
nues derived from escheats was by the B. N. A. Act

(1) 1 vol. Imp. Stats., p. 182. (3) Reporter's notes, 1 Brown's
(2) Leith 2 edtn., p. 279. Rep. 205.

641



SUPREME COURT OF CANADA. [VOL. V.

1881 "reserved to the respective legislatures of the pro-
MEROER vinces " Assuming first that escheat is a royal pre-

V.
An oRwe rogative, I contend that the B. N. A. Act gives no power
GENEMUL over it to the provincial legislatures. In the recital of

FOR
ONTARIO. the act, we do not find a word said about the pro-

- vinces to be created out of the Dominion and there is
not a word about provincial constitutions till sec. 58.
Section 5 merely relates to the territorial division of
Canada. Section 9 continues the executive govern-
ment of Canada in the Queen. I cannot find anywhere
in the act provision for the appointment of a Governor
General. This power exists in the Queen by common law.
The first 67 sections and a few others respecting legis-
lative authority would have been a sufficient constitu-
tion for Canada and would have entitled the Governor
General, as representing the Queen, to do every thing
which before the union the other governors could have
-done.

We now come to the provisions respecting the provin-
cial constitutions. They are specific; the others are
general. The effect, therefore, was to create each pro-
vince a body politic-a quasi corporation, as distinct from
her Majesty-so that whatever rights she held individ-
ually if now vested in the provinces must have been
taken away from her Majesty and given to the provinces.

What rights possessed by the Queen have been taken
away from her and handed over to the provinces ? The
Queen can come to Canada and rule in person, under
the advice of her Canadian Privy Councillors. She can
appoint a governor-general, but she cannot rule in the

'provinces with the advice of the provincial executive
council. The lieutenant-governor must do that, and
therefore she does not form part of the provincial
legislature, as she does of the Dominion Parliament.
The Queen, not being allowed to act either in the gov-
ernment or in the legislature of the province, the pro-
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vinces must be regarded as having a separate existence 1881
from and any rights possessed by them which the Mangon
Queen previously possessed must have been taken out VE
of the Queen and vested in them by the B. N. A Act. GENERAL

OR
If the right of escheat, therefore, be a prerogative right ONTARIO.

where is it taken out of the Queen and vested in the -

province? Not by sec. 92, not by sees. 109 or 117, as
this prerogative right is not lands or property.

The estate which, is granted, is the freehold and not
the allodial estate, which must remain in her Majesty,
represented by the Governor-General. There is nothing
in sec. 92 of the B. N. A. Act taking away this preroga-
tive right. Section 109 did not change the tenure of
the lands, for it expressly says: " subject to any interest
other .than that of the province in the same." This
allodial estate certainly did not belong to the province
at the union, for the land had been granted and, under
the imperial statute, it was in the Queen.

The only other section is sec. 129, which gives the
right to alter and change existing laws, but laws exist-
ing in virtue of the Imperial statute, 1791, could not
be altered by the legislatures in so far as the allodial
estate of her Majesty is concerned. What was sur-
rendered was the revenues, when they might arise,
but niot the prerogative right, which remains in her
Majesty.

If this view is correct, then lands in the province of
Ontario which escheat to the crown in right of the royal
prerogative, whether as last heir or by reason of the
socage tenure, are within the meaning of section 102 of
the B. N. A. Act and belong to the Dominion, and
the Attorney General of the Dominion, and not the
Attorney General of the province, is the proper officer to
represent her Majesty and to take proceedings in her
name for the collection of these revenues.
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1881 The following statutes and authorities were also
x1RRER cited by counsel in the course of his argument.

V.hRE Imperial Statutes: I Will. IV., c. 25; 1 and 2 Vic.,
GENERAL c. 2, sec. 12; 31 Geo. III, c. 31; 3 and 4 Vic., c. 85

FOR
ONmAno. (union act), sec. 42, 58, 54, 57, 59; 10 and 11 Vic., c.

- 71; 80 and 81 Vic., c. 8 (B. N. A. Act) ; 15 and'16
Vic., c. 89.

Dominion Statutes: 81 Vic., c. 5, see. 12, 50; 81
Vic., c. 39, sec. 8.

New Brunswick Civil List Act: Revised statutes,
N. B., vol. 1, c. 5, sec. 7. But see copy unrevised
appendix journal U. 0. assembly, 1857-8, p. 391.

Cases as to grants affecting Royal Prerogative: The
case of Mines, Plowden, 8306; the King 4- Capper (1);
Cruise, vol. 5, p. 422-423; 17 Viner's abg't tit. prerog-
ative, p. 126, 130; Touchstone, p. 76, 77, 245; Lenoir
v. Ritchie (2).

Mr. Macdougall, Q. C., for appellant:
I appear as counsel for the appellant Mercer, the pri-

vate party in this case. The judgment of the Ontario Court
of Appeal, from which we have appealed to this court,
after expressing doubts as to some of the technical ques-
tions relating to procedure which were raised in that
appeal, maintained the jurisdiction of the provincial
authorities in all cases where lands escheat in this
country for want of heirs.

I will first ask your lordships to consider the posi-
tion of the crown in respect to " waste lands " in
Canada-and indeed in all the North American provinces
-prior to the Union Act of 1840. But, before I enter
upon that enquiry, I desire to explain my client's posi-
tion as between the two governments. His interest in
this contest, is not, in my view, entirely a question of
jurisdiction. It is a direct pecuniary interest, for if the

(2) 3 Can. S. C. R. 57.
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local government administers this property he will 1881
get very little; if the Dominion government is entitled MERCER
to represent her Majesty in the matter of eacheats, he ATTV.EY
and his children will fare much better, because it has GIERAc.

been the uniform practice in England, for a long period, OsTAmo.

for the crown to quit claim, or transfer esacheated -

property, to the natural relatives of the deceased
owner, where such relatives exist (1). This has also been
the practice in Canada and the other provinces; there-
fore, I say my client's interest is not only a moral, but
a legal interest, for in such matters custom makes the
law. Even the Ontario Government admits that he is
the natural son of the deceased lercer, and if we suc-
ceed in proving that the jurisdiction is in the Dominion,
I shall expect to receive from her Majesty's representa-
tive in this country the same liberal treatment for my
client that he would have received before Confedera-
tion.

Prior to 1837, the control of the waste lands of the
crown, or, as they were called, " the casual and terri-
torial revenues," was a subject of discussion and
dispute between the crown officials and the local
assemblies in all the provinces. These revenues were
not administered or appropriated by the local legisla-
tures, but by the governor and his appointees. As
settlement went on these revenues increased, and it
was found that the executive government could be
maintained at the expense of the crown without assist-
ance from the legislatures, and that the people through
their representatives could not obtain those reforms
which they desired, nor exercise that influence which
is now deemed essential to good government over
officials who were practically independent of them.

(1) " Escheat is seldom called prerogative by making a grant
into action in modern times, to restore the estate to the
as the crown usually waives its family," etc.-WasaroN, 350.

35
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1881 This was one of the subjects of dispute which culmin-
MECER ated in the outbreak of 1837. The result was favorable

to the popular demand, for Lord Sydenham was author-
GENERAL ized to consent on behalf of her Majesty to a transfer or

FOR
o.sT~io. surrender of the casual and territorial revenues of the

- crown for a time, and on certain specific terms and con-
ditions. In his speech to the Upper Canada Legislature,
which will be found in the journals of the legislative
council for 1839, he said: "I am commanded again to
submit to you the surrender of the casual and territorial
revenues of the crown in exchange for a civil list, and
I shall take an early opportunity of explaining the
grounds on which her Majesty's government felt pre-
cluded from assenting to the settlement which you
lately proposed."

It appears that the Upper Canada assembly had pro-
posed a transfer, without conditions which would have
secured the salaries of the governor, the judges, and
other high officials against the hostile action of a possi-
bly disloyal or domineering majority in the popular
branch of the legislature. I find that in the session of
1837-38 the assembly addressed the governor for a copy
of an act which had been agreed to between the home
authorities and the legislature of New Brunswick, regu-
lating the collection and disbursement of the casual and
territorial revenues in that province. Your lordships
will find this act, or a copy of it, in the appendix to the
Assembly journals of Upper Canada for 1887-88, p. 891.
It is to be found also in the revised statutes of New
Brunswick, but much abbreviated, though in substance
the same. I call your lordships' attention to the pre-
amble, and especially to the 6th section of this act. It is
a rule in the construction of statutes that they are to be
interpreted by reference to former acts in pari naterid,
"for it is presumed," says Maxwell (1), "that the

(1) P. 31.
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legislature uses the same language in the same sense 1881
when dealing at different times with the same subject." MERCER

[The learned counsel then read several passages to A .EY
show: 1. That the waste lands of the crown in New GENERAL

Brunswick, and the hereditary revenues, including es- ONToARIO.

cheats, were not previously subject to the control of the -

provincial legislature. 2. That the transfer was condi-
tional and for a limited time. 8. That the prerogative
right of the sovereign to deal with escheats, to compro-
mise, grant to relatives, or otherwise dispose of them,
was expressly reserved. 4. That by the use of the words
"lands, mines, minerals and royalties," as distinct from
hereditary revenues such as escheats, it is seen that the
construction put upon the word "royalties" by the
Quebec Court of Queen's Bench, in the case of Fraser v.
Atty. Gen. (1), is a mistake, for this New .Brunswick act
was, no doubt, prepared by the law officers of the
crown in England.

A bill, founded on the New Brunswick prece-
dent, was passed, but containing, as I believe it did,
stipulations that would have infringed on the prero-
gative rights of the crown, it was not assented to. I
have not been able to find a copy of the bill, but
I think I have suggested the true explanation of the
language used by Lord Sydenham. As regards Upper
Canada, therefore, it is evident that prior to the Union
Act of 1840, boththe casual and the territorial revenues
of the crown in that province were under the absolute
control of the direct representative of her Majesty in
Canada, and that her title to the waste lands fure corona
and to the hereditary revenues from whatever source had
not been, and constitutionally could not be, affected by
any act of the provincial legislature without her Majes-
ty's consent, under the authority of an act of the Imperial
parliament. We start then with the Union Act of 1840, to

(t) 2 Q. L R. 236.
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1881 ascertain the nature and extent of local legislative author-
11pno an ity over crown lands and crown revenues in Canada, be-

A'E fore Confederation. The first point to be observed is the
A'lTORNEY

EELauw extreme care taken by the Imperial parliament tQ secure
ourAIo. a permanent civil list, especially in respect to the sala-

- ries of the governor and judges, as fixed by schedule A
of the act. The governor (sec. 53) might abolish any of
the political offices, and vary the sums payable for their
services, mentioned in schedule B, but the permanent
offices could only be touched by an act of the legislature,
which of course required the assent of the crown. But
as regards the waste lands of the crown, we find this
significant restraint on the power of legislation in the
42nd section :-

"Whenever any bill or bills shall be passed contain-
ing any provisions which shall in any manner relate to
or affect her Majesty's prerogative touching the granting
of waste lands of the crown within the said Province,
every such bill or bills shall, previously to any declar-
ation or signification of her Majesty's assent thereto, be
laid before both houses of parliament," for thirty days,
and, if either house should think proper to address her
Majesty asking her to withhold her assent, it would not
thereafter be lawful for her to give it. Other formali-
ties were required to prevent any covert legislation
which, if neglected, rendered such legislation ipsofacto
void. It will be seen that under these restrictions, in
connection with those of the 57th section, preventing
the legislature from passing any vote to appropriate any
part of the surplus of the consolidated revenue fund,
without " a message " from the governor, and in the 59th
section, which requires the governor to exercise all his
powers and authorities in conformity with instrue-
tions from her Majesty, any law divesting the crown
of any of its prerogative rights, and vesting them in the
provincial legislature, must emanate from, or be express-
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ly confirmed by, the Imperial parliament. Now, it will 1881
be for my learned friends to produce such a law prior xfuO na

to July 1867, if they can. I have failed to discover it. ATT xw

By the Imperial Act of 1791 the tenure of free and com- GENERAl,
FOR

mon socage was declared to be the tenure of lands in ONTARIO.

Upper Canada, when granted by the crown, but the fee,
estate, or title of the sovereign in the ungranted lands,
has never been divested or transferred to any other
power, Imperial or local. I contend that the power of
the Canadian Parliament before 1867, and the power of
the local legislatures since, in respect to the public lands
was and is simply a power of administration. I admit
that an act of the old Canadian Parliament, sanctioned
and approved by her Majesty, as required by the Union
Act of 1840, might have transferred to the Canadian
Government the absolute proprietorship, the prerogative
right, of her Majesty in the public lands, as well as the
power to manage and sell, and collect and account for,
the proceeds, but no such act is to be found, and there-
fore the prerogative right remains as before. Such then
is the general conclusion at which we arrive as to the
legal and constitutional position and powei of the
Canadian Government prior to 1867, in respect to the
prerogative rights of her Majesty in the casual and ter-
ritorial revenues and waste lands of the crown. In
addition to the sections I have cited from the Union
Act of 1840, I refer your lordships to Forsyth's cases
and opinions (1), for the opinion of the law officers
of the crown, that eacheats, in the colonies, cannot
be granted before they accrue; and the English
Civil List Act 1 and 2 Vic, c. 2, and the Imperial
Act, 15 and 16 Vic., c. 89, were passed to remove
doubts as to whether hereditary revenues in the
colonies had not been surrendered to the Imperial Con-
solidated Fund. From all these acts and authorities I

(1) Pp. 156 and 157.
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ISSI contend it is clear that the jurisdiction of the Canadian
3BROBR Government, eyen when these lands and revenues were.

l T under the control of a governor who was a direct repre-
GENERAL sentative of the crown, was limited, conditional, fidu-

FOR
ONTARIo. ciary, and temporary; and that the power reserved by

- the 6th section of the New Brunswick Civil List Act,
and by the 12th section of the Imperial Civil List Act
(which are almost identical in terms) was reserved in
the case of Canada,. and that her Majesty has never
parted with her right to dispose of eacheats by and
through her representative, the Governor General.
The 1st and 2nd Vic., c. 2, in terms extends to the
colonies and foreign possessions of the crown, and the
15th and 16th Vic., c. 39, to remove doubts, confirms my
contention, because it leaves the 1st and 2nd Vic. to its
operation in the colonies, except as " to moneys arising
from the sale of crown lands which might have been
lawfully disposed of " if the Civil List Acts of William
IV., c. 25 and l st and 2nd Vic. c. 2, had not been
passed, and expressly provides that the surplus not ap-
plied to public purposes in the colonies " shall be carried
to, and form part of, the said consolidated fund " (1).
The doubt-removing act is limited to the revenue from
the sale of crown lands; it leaves the hereditary
revenues from other sources, and the prerogative powers
of the crown, in the same position as before, in all the
colonies. When in 1847 the Canadian Parliament
desired to make some changes in the restrictive pro-
visions of the Union Act, and passed an act for the
purpose, what happened? It was reserved, and as it
was expedient to pass it-the object not being contrary
to the spirit of the compact between the Imperial and
Colonial Governments-the law officers of the crown
found that it would be necessary to repeal certain
clauses of the Union Act before the Canadian Act could

(1) Sec. 2.
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become law. This was done, and the Canadian Act 188
was appended as a schedule, and became, therefore, an XERER
Imperial enactment, unalterable by colonial legislation. AV.Y

In the case of William IV, and in the case of her GaNERAL

Majesty (and those acts are still in force in Great ONma1IO.
Britain, and as far as they apply are in force in the -

colonies of Great Britain) we find that parliament
expressly reserved to the sovereign, or in other words to
the crown, the right as against parliament and the
government of the. day, in respect of these revenues, to
grant escheats of this description to relatives of the
deceased-to those who were not, under strict construc-
tion of law, entitled to enforce their rights as legitimate
heirs. That right to evince the benevolent disposition
of the crown towards the natural relatives of a deceased
person who may have left his property subject to
escheat, is reserved in express terms, and, in order to
prevent any possibility of misconstruction, it is reiter-
ated ex majori cauteld that the reservation is made to the
intent and for the purpose of enabling the crown inde-
pendently of those acts, and of the disposition that was
apparently made of all the hereditary revenues, to deal
with this particular class of revenues as it should please
the Royal will. The same discretion and power must
be held to remain in her Majesty in respect to these
revenues in the colonies, for that act, 1st and 2nd Vic.,'
c. 2, relates to the colonies and foreign possessions of
the crown, as well as to Great Britain and Ireland.

I now come to the British North America Act of 1867
The relative rights and powers of the Federal and
Provincial Governments and Legislatures, and the
qualified, conditional and temporary assignment or loan
of the hereditary revenues-not prerogative rights, or
even " lands "-but " revenues," the " net produce " of
which was to be " paid over " after all proper deduc-
tions (3 and 4 Vic. c. 85, sec. 54) to the consolidated
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881 fund of old Canada, have to be ascertained and con-
M m sidered in construing the Union Act of 1867. We

ATTOBNT must determine the effect and meaning of the pro-
GE01RAI visions of the act of July, 1867, by ascertaining the legal
OranIo. and constitutional position of the subject-matter im-

mediately before the passing of that act.
It is to be observed, in the first place, that the new

legislative authority for the dominion is declared to be a
"Parliament "-it was only a "Legislative Council
and Assembly " before-and the " Queen " is eo nomine
declared to be a part of that Parliament. It " consists "
of the Queen, the Senate and the House of Commons.
But she is not a part of any other corporation or legis-
lative body under that act. The great powers of
government are given to the Parliament of Canada, and
only limited, enumerated, and definite powers of legis-
lation, on local and municipal subjects, are given to the
local assemblies.

The Lieutenant Governor is not the representative of
the prerogatives of the crown in this country, except in
a very limited sense. The Lieutenant Governor is ap-
pointed by the Governor General as other officers are
appointed by him. He is a high official; he has impor-
tant functions unquestionably, but among them is not
included the power of representing the prerogative
rights of 'her Majesty in respect to her hereditary
revenues. As Lord Carnarvon stated in his despatch
of January 7th, 1875, written under the advice of the
law officers of the crown in England, he is a "part of
the colonial administrative staff." He is, therefore,
subject to the direction of the Governor General, who is
advised, in respect of questions of dominion import, by
the responsible ministers of the crown in this country.
He is appointed by the Governor General, not by the
Queen; he is commissioned by the Governor General,
not by the Queen; he is instructed by the Governor
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General, not by the Queen; he is subject to dismissal, 1881

under certain circumstances, by the Governor General; MROE

he is not subject to dismissal by the Queen. And, if I ATTORNST

am permitted to refer for the purpose of my argument GsNERAL

and in illustration of my case to a recent political o oTARO.
event, he is subject to dismissal in consequence of a -

vote of censure by the Parliament of Canada, even
against the opinion, so far as it could be ascertained, of
the Governor General himself. The correspondence in
that case and the action that followed clearly prove
that my construction of the act in regard to the office of
the Lieutenant Governor, is the true one. We have not
had a judicial decision upon the point, but, so far as
executive action and official opinion are concerned, that
case proves that the Lieutenant Governor is regarded as
a local officer appointed by the Governor General, and
in no manner subject to direction, approval, or disap-
proval by the Imperial authorities. He is to all intents
and purposes a local colonial officer and nothing more.
If that be so, it is absurd to suppose that he can, by
virtue of his office, in any manner undertake to repre-
sent or exercise Imperial functions, or dispose of the
revenues resulting from the exercise of the prerogative
rights of the crown. If you. could find in this act
language which showed a clear intention on the part of
the Imperial Parliament *for convenience, or for any
reason of state, to clothe this officer, appointed by the
Governor General, with authority to deal with this par-
ticular property or revenue, I would in that case admit,
as the power of the Imperial Parliament is supreme,
that he was properly exercising the functions of his
office in collecting and disposing of the revenues result-
ing from the enforcement of the hereditary right of the
crown in the case of escheats. From the evidence of
intention which we find in the act itself, from the judi-
cial commentaries and expositions it has received, from
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1881 the action of the Imperial Government through the
MEwR Secretary of State, from the action of the Governor Gen-

T. eral in this country, from the action of our own Parlia-
Gssapux ment-from all these, I contend, it is established that

FOR

ONTARo. the Lieutenant Governor is a local and not an Imperial
officer, and can in no way intervene in proceedings for
the recovery of escheats.

By sec. 102, " all duties and revenues." over which
the previous provincial legislatures had power of ap-
propriation (except what is otherwise disposed of by
the act) are to constitute a consolidated fund for the
public service of Canada.

But for the exception in this clause there would be
no doubt, I apprehend, as to the present position of the
hereditary revenues of the crown in Canada. It would
be clear-beyond question-that these " revenues " as
well as the " duties " arising under existing laws from
various sources, were transferred to, and intended to
form part of the consolidated fund of the dominion, for
the purposes of the dominion, and that conclusion would
be all the more evident from a consideration of the
special object for which this transferrence was made.
It was made in order that the new government should
have the means from the same sources as before, and in
pursuance of an existing contract, of providing for cer-
tain services, for certain salaries, and for certain public
establishments. That duty is transferred to the
dominion. The Imperial act having cast upon the
dominion the burden of these services, it would be only
reasonable and natural to suppose that the framers of
this act would provide the dominion with the means,
from the same sources as had previously furnished them
with funds to meet those charges. But the excepting
clause, according to some authorities, raises the ques-
tion involved in this case: " Except such portions
thereof as are by this Act reserved to the respective
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legislatures of the provinces." I call your lord- 1881
ships' attention to the peculiar language of that MERoCa
clause. The act does not say that any revenues are ATT.NET
reserved for appropriation by, or subject to, the control Ganna.

FOR
of the provinces or their local governments, but a por- ONTAn1o.

tion is reserved to the "legislatures " of the provinces.
The legislatures are the only power, newly constituted,
to which this reservation is made; therefore, it is a
legislative power. Their power of disposition or con-
trol is derived exclusively from their functions as a
legislature. They must pass a law; they must dispose
of whatever is under their control by an act of legisla-
tion. It is to them in their corporate, legislative capa-
city, that this power of control is given by the Imperial
Act. - When we look at the section of the act which
assigns to them their legislative powers, we do not
find, I contend, any sufficient words to convey to them
the power to intermeddle with, or dispose of the heredi-
tary revenues of the crown.

Now, I cannot understand the reasoning of the
learned judges who say that by the word "land," in
the 109th section, the absolute estate and prerogative
right of the crown-always theretofore reserved-in
the waste lands of the crown have been granted to and
vested in the provincial legislatures. It is clear, from
the qualifying expression " belonging " to the provinces
"at the Union," that nothing more was intended to be
given to I he new, than had already been given to the
old, provinces. Therefore, we come back to the pro-
position I have endeavored to establish, viz, that under
the Union' Act of 1840 the Queen's prerogative right
remained intact, and that neither the 109th nor any
other section of the act of 1867 has infringed upon or
divested it. If we look at the 92nd section, which
enumerates and limits the legislative powers of the
province, we find these significant words: " The
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1881 management and sale of the public lands belonging to the
MhRCEn province, and of the timber and wood thereon." If it

ATTORNEY had been intended to extinguish the estate or title of
GENERAL the crown, and to vest in the legislature the absolute

FOR

ONTARIO. dominion over, and fee simple in, the public lands, why
specify "the timber and wood thereon? " In this
grant of legislative power every word suggests agency,
trusteeship, and limitation; not absolute ownership or
undivided authority.

As this is a question of interpretation and intention,
and as we sometimes derive great advantage from the
light which is thrown upon doubtful words and phrases
in acts of parliament-though I see nothing obscure or
doubtful here-by ascertaining the views, opinions,
and intentions of the framers of those acts, and as the
estate or title which " belonged " to the Province of
Canada "at the Union " of 1867 is the estate or title
which belongs to Ontario now with certain qualifica-
tions, I direct your lordships' attention on this point
to the explanations of Lord John Russell, who intro-
duced and carried through parliament the Union Act of
1840. You will find the report in the Mirror of Parlia-
ment for 1840 (1). Lord Stanley, who had previously
held the office of Colonial Secretary, though at the time
in opposition, approved generally of Lord John Russell's
Union Bill.

We find there a commentary upon the land and rev-
enue clauses of the act of 1840, by those who framed
them, and explained their meaning to parliament. It
supports my contention that, as Lord Stanley puts it,
"it is not the crown lands themselves, but the revenue
arising from them " that was transferred to the Cana-
dian Legislature. It results from this view of the
reservation of the prerogative right of the crown in the
waste lands of the crown, under the Act of 1840; that

(1) Vol. 4, pp. 3722 and 3725.
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the same right subsists, and was not intended to be 1881
granted to the local legislatures by the act of 1867. MEICER
The judgment of the Court of Queen's Bench for the ATTO"EY

province of Quebec, in the Fraser escheat case (1), to GENERAL
which I have before referred, and on which the respond- OFoRo.

ents also rely as a decision in their favor, is based on
the assumption that the word " royalties " in the 109th
section of the British North America Act transfers to the
provinces the hereditary revenues accruing from es-
cheats. I admit that these revenues did belong to the
old province of Canada, subject to the right of her
Majesty to quit claim to or release them in favour of
relatives, as I have already pointed out. But the " net
produce " of these revenues was all that was granted by
the act of 1840, and the 102nd section of the act of 1867,
gives these revenues to the consolidated fund of the
dominion, in express terms. The word " royalties " has
no reference to these casual revenues, but to the rents
or dues reserved for mining rights in the Maritime Pro-
vinces. " It is usual for the crown to reserve a royalty
on mineials raised from waste lands in the colonies " (2).
Not only is this clear from the associate words, but the
next sentence shows that such a construction was never
contemplated by the framers of the act, " and all sums
then due or payable for such lands, mines, minerals or
royalties shall belong to " the provinces. What " sums "
could possibly be then due or payable " for " the pre-
rogative right to inherit, as ultimus hatres, the property
of persons dying intestate and without heirs'? Are the
jura regalia of the crown things, commodities, that can
be sold in the market place, and for which " sums " of
money may be " due or payable " by private persons?
Surely not; yet, my lords, the respondents quote the
case of Dyke vs. Walford (3) to support that proposition,

(1) 2 Q. L. R. 236. (2) Forsyth, p. 178.
(3) 5 Moore P. 0. 434.
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1881 for they say royalties here means the same thing as
mEROE jura regalia there.

ATTO.NET The Ontario Court of Appeal, though arriving at the
KERAL same conclusion as to the jurisdiction, would not base

FOR
oNTARIO. their judgment on the word "royalties," as the Quebec

- Court had done, but discovered an intention to transfer
-I will not say, to sell-the prerogative to the local
legislature, in the words " all lands." But they over-
look, or do not attempt to construe, the proviso at the
end of section 109. The grant of " all lands," etc., is
subject expressly to " any trusts existing in respect
thereof, and to any interest "-that of the sovereign, by
virtue of her prerogative, as well as any-" other than
that of the province in the same." This proviso quali-
fies the whole section. Private as well as public rights
had to be considered in handing over the administration
of the public lands to local legislatures. Sales had been
made and rights acquired, which it became necessary
to protect against unjust treatment by an arbitrary
majority in legislatures which did not then exist. That
proviso was intended to give a legal remedy against
these new powers if they attempted to take away, or
affect injuriously, the existing rights of any of her
Majesty's subjects in the old provinces. I trust this
court will not ignore the proviso.

The next point urged by the respondent, and recog-
nized by the Ontario Court as a correct inference in law,
from the word " lands," is, 1st, that the estate, or inter-
est of the crown in escheats in Canada, is a " reversion,"
and, 2nd, that a grant of lands without more, in an act
of parliament, conveys this reversion. I have tried in
vain to find any authority for this doctrine as applied
to lands in a colony. The respondent, in his reasons
against appeal, mentions no cases. Remembering the
commendation of my legal preceptor in favor of an old
book, which he said was the great storehouse of cases
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on the law of real property in England, especially con- 1881

corning tenures, I resorted to Touchstone, and this is MERGER
V.what I find there:- A'TToNEY

"Grant of an estate in being by the king must recite GuERsA,
FOR

the previous estate or elsa the grant of the new estate ONTARIO.

will be void (1)."
" Misrecital of previous estate in a deed may pass the

reversion in the case of a private person, but will be
void in case of grant by the king (2)."

"fBy grant of land in possession reversion may pass,
but by grant of reversion land in possession will not
pass." But this applies to private persons (3).

In Cruise's digest (4) I find it laid down that "where
a reversion is vested in the crown it could not be barred
by common recovery, which barred reversions and
estates tail," and again, " the crown could not be
deprived of any part of its property by ordinary convey-
ances which would divest subjects. An act of parlia-
ment expressly declaring that the reversion shall be
divested out of the crown is necessary." It is clear from
all the authorities that nothing will be inferred or im-
plied against the rights of the crown. The reigning
sovereign cannot even abandon a prerogative unless
authorized by statute to do so (5). In the case of 11Mines
(6) it was laid down, and has been followed as good
law ever since, that if the king granted " lands and
mines therein contained " it passes only certain mines,
and not mines of gold and silver. The grantee will
not take anything not expressly mentioned (7). And as
it is an equally well established rule that no act of
parliament can affect or take away the crown's prero-
gatives, unless by clear and express words, I do not

(1) Shep. Touchstone, p. 76. (5) Queen vs. Alloo Paroo, 5
(2) Ib. 77 and 245. Moore P. C. 303.
(3) Ib. 91 and supra. (6) Plowden 330 b.
(4) Vol. 5, p. 422, 423. (7) See the King vs. Capper, 5

Price 217.
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1881 see any justification in law or logic for the claim of
MERGER the respondent in this case that the words " all lands"

V. in the 109th section of the B. N A. Act, even if they
ATTORNEYI
u KNERAL were not explained and limited by the succeeding words,
OTAH1o. include and were intended to grant away forever the pre-

- rogative right of the crown, whether you call it a royalty,
a reversion, or a caducary succession.

The construction that is suggested respecting the
Union Act of 1867, would utterly destroy the object and
purpose of that reservation of authority in her Majesty
with respect to escheats in Canada. It would place
that kind of property which-is expressly reserved by the
crown in England, under the control absolutely of
whom? Of the local assembly, the provincial repre-
sentatives of the people. And how are they likely to
exercise that control ? What does this very example
show of the disposition of such a body ? In this case
about $150,000 worth of private property belonging to
the deceased, Mr. Mercer, accumulated by himself, not
resulting from free grants or anything of that kind--
-which might, perhaps, have justified a feeling in the
public mind that his property ought to revert to the
public for public purposes-but the private earnings
and, accumulations of this person, are taken from the
possession of his own son by the local government, by
the vote of a bare majority of the local legislature, and
appropriated to public uses. The local officials, with a
voracity that is revolting, seize it for the purpose of
gaining credit to themselves with their partizans, and,
ignoring th6 moral, and, as I contend, the rightful
claims of the admitted son and four grand-children of
this deceased person, appropriate their patrimony to the
use of abandoned women, to the erection of an asylum,
a reformatory for prostitutes -and, adding insult to
.injury, with cruel sarcasm, they give this reformatory
the name of ANDEw MERGER! Now, my lords, I say



VOL. V.] SUPREME COURT OF CANADA.

that, looking through these Imperial statutes and the 1881
reports of transactions of this kind in Great Britain, we M-ea
find that her Majesty has never acted in that spirit or An wa
in that manner in dealing with escheated property. I GUNERaL

remember a case, and no doubt some of your lordships ON mR.
have met with it, which happened two or three years
ago in England, where a person was killed by a
railway accident. He happened to be without heirs.
His estate consisted of personal property. I think he
lived in the city of Bristol, and the property was taken
possession of as an escheat of the crown. The money
was, by order of her Majesty, appropriated for some pub-
lic purpose in the town in which the man had lived.
It was appropriated for the benefit -of his neighbors and
friends. Under the provisions of the Civil List Act, and
under the influence of those moral considerations which
have induced the crown to act leniently and unselfishly
in matters of this kind, the money was given in that
case, not to relatives, because the man had none, but it
was devoted to public purposes in the town in which
he had accumulated his property. It was not permit-
ted to reach the public treasury. I refer to that case as
showing the spirit which prevails, and the policy
which directs in the disposition of such properties in
England, and that the representatives of her Majesty in
this country will, presumably, exercise this mild and
generous prerogative power in dealing with properties
of this kind which legally come to the crown in Canada.
The argument of convenience and inconvenience is, I
perceive, made use of by the respondents in this case,
as if some weight ought to be given to it in a court of
law.'I think, therefore, I am justified in directing your
attention to the public policy which is involved in this
question, in view of the uniform practice of the Impe-
rial authorities. At all events, it will operate to this
extent -that it will cause your lordships to look into

36
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1881 the matter with great care to discover the meaning and
msEiER purpose intended, and the conditions imposed, in the

ATT.RNEY transfer of these revenues to old Canada in 1840, and
GENERAL will sustain my contention that they were transferred

OR&Ino. to the jurisdiction and control of the Dominion Parlia-
ment by the act of 1867, under the same conditions.
Now, I will call your lordships' attention, at this stage,
to a case decided in this court, which involved the
question of authority to exercise the prerogative right of
the crown under our present constitution: I refer to the
case of Lenoir vs. Ritchie (1), and, although it bears
upon another branch of the prerogative, yet the doc-
trines propounded, and cases cited by some of the learned
judges who delivered judgments in that case are, I think,
doctrines and authorities which are applicable to the
question which is now under your consideration.

See also Chitty on prerogatives (2). In looking over
the cases bearing upon this question, I have met with
a judgment pronounced by the Judicial Committee of
the Privy Council in the case of Theberge vs. Landry
(3), in which that doctrine is reaffirmed, although the
court in that case distinguished as to the subject-mat-
ter, and refused to advise the exercise of her Majesty's
prerogative right to hear appeals. As it is the latest
decision on the point, by the highest court in the
empire, I ask your lordships to make a note of it.

This is a judgmepnt upon the British North America
Act, and supports my contention that when I have
shown that the prerogative as to escheats existed in
this country prior to 1867, precise words must be found
in the Union Act of 1840 and in the Confederation Act
of 1867 to take away that prerogative. Now, my lords,
there are no such words in either of these acts. There
is another point with reference to the Act of 1867: The
91st section of the B. N. A. Act declares that:-
(1) 3 Can. 8. C. R. 575. (2) P. 383.

(3) 2 App. Cases 106.
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" It shall be lawful for the Queen, by and with the 1881
advice of the Senate and House of Commons, to make MEROER

laws for the peace, order and good government of Can- NEY

ada in relation to all matters,"-no more comprehensive GSNERAL,
FORlanguage could be used than this,but there - is one ONTARIO.

exception-" to all matters not coming within the -

classes of subjects by this act assigned exclusively to the
legislatures of the provinces."

Now, my lords, it is the plain meaning of the lan-
guage used by the Imperial Parliament in this section,
that the Dominion Parliament should have, full, com-
plete, and, so far as a subordinate legislature can have,
absolute authority to deal with every matter of legisla-
tion in Canada, except those special matters that are
assigned to these local bodies. The whole field of legis-
lation, the whole scope of legislative power, is placed
in the hands of the Dominion Parliament, and may be
exercised over the lives, libeities and property of the
people of this dominion, except in those special
cases in which this subordinate sectional legisla-
tive power is conceded to the local legislatures. And
to impress still more strongly and clearly on those who
are to read this act, and the courts which are to interpret
it, that they are not to question this general exclusive
authority of the Dominion Parliament to legislate upon
every matter concerning the people under its jurisdic-
tion, except in those special cases in which certain ques-
tions are expressly assigned to provincial authorities, it
is provided:-

"And for greater certainty, but not so as to restrict
the generality of the foregoing terms of this section, it
is hereby declared that, notwithstanding anything in
this act, the exclusive legislative authority of the Par-
liament of Canada extends to all matters coming within
the classes of subjects next hereinafter enumerated."

And certain subjects are then enumerated for the pur-

a"
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1881 pose of explanation and suggestion to people about to
3rBRCER be placed under a new constitutional system. It might

V. have been inferred from the enumeration of excepted
GENERAL matters, if this first enumeration had been omitted from
O zo. the act, that the powers of the general parliament would

- after all be largely limited; but with this enumeration
they would see at a glance the great multiplicity of
matters upon which the Dominion Parliament have
unquestionably a right to legislate. And for fear that
the specification of particular powers might, according
to a well known rule, operate as a restriction of the
Dominion Parliament, the following is added:-

" And any matter coming within any of the classes
of subjects "-not the particular subjects, but the
" classes " of subjects-" enumerated in this section
shall not be deemed to come within the class of matters
of a local or private nature, comprised in the enumera-
tion ofthe classes of subjects by this act assigned exclu-
sively to the legislatures of the provinces." Although
in the enumeration of local powers it might seem that
some of those assigned to parliament were included,
you are not to include them. The very first subject
over which the Dominion Parliament is given exclusive
authority is " the public debt, and," as I interpolate, the
public "property." "The public debt and property"
must be read as if the word " public " had been inserted
before " property," because no other property can be
intended. That is the power with which the Dominion
Parliament is endowed. It includes the " public pro-
perty " of every kind which is not expressly assigned to
the provinces. The 102nd section, as I have pointed
out, covers everything so far as duties and " revenues "
are concerned. The power to manage and sell the waste
lands which were under provincial jurisdiction at the
union, and collect the moneys or " sums " in respect of
previous sales which were then uncollected, were under

Stil
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the 109th section, given to the provinces. So there is 1881
no difficulty about that. Now, that power of legislation MEROm

conferred upon the Dominion Parliament by the 1st AT,.gn

sub-section, taken in connection with the general GENEBAL

authorization in the 91st section, and taken in connec- TAoRXo.

tion with the 102nd section relating to " all duties and -

revenues " seems to me, my lords, to give to the Domin-
ion. Parliament, beyond any question whatever, the
right to deal, with the subject-matter involved in
this case, unless it is found to have been conveyed or
transferred to the local legislatures by some other sec-
tion. With reference to that contention, I shall
have to examine with some detail the judgments, in the
first place, of the Queen's Bench of Lower Canada, where
this point was first decided. In the Fraser case
to which I refer, it appears that in the first instance the
question came before the learned judge who now so
worthily fills his place upon this Supreme Court Bench
Hon Justice Taschereas. The judgment given by him
in that case affirmed the jurisdiction of the Dominion
Parliament and the Dominion Government in matters
of escheat. That was appealed against, and the case
came before the Court of Appeal of Lower Canada. As
I pointed out, the learned chief justice of that court
admitted that he found nowhere in the B. N. A. Act of
1867, any direct and express transfer of lands or
revenues escheating to the crown in Canada to the local
legislatures.

[The learned counsel then reviewed the arguments
and positions taken by Chief Justice Dorion in the
Fraser case, and of the judges of the Court of Appeal of
Ontario in the present case.]

Jurisdiction over every possible subject of legislation
is, in general words, assigned to the Dominion Parlia-
ment, and the exception, so far as it extends, is some-
thing taken or carved out of that power, and is all that
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1881 is given to the local legislatures. The entire legisla-
MRCER tive authority, as it existed in the various provinces be-

T. fore confederation, was dealt with by the Imperial
GuRaNL Parliament. No one can doubt the power of the Im-

NTARIO. Perial Parliament to have deprived Canada (so far as an
- Act of Parliament could do it) of representative govern-

ment altogether. It might have converted, or recon-
verted, our provinces into crown colonies, with some
new experimental system of colonial government. Prob-
ably it would not have been well received. They might
have found Boers in Canada, as well as in South Africa;
but, as a matter of law-as a matter of argument before
a court of law-I contend that the whole subject was
completely within the control of the Imperial Parlia-
ment. They could assign such powers of legislation for
the future as they thought fit without respect to the
,-rights" of the past. There were no rights in the question
which a court of law can recognize. The people of the
four provinces, united together in the new form, were en-
dowed with even greater rights and larger powers than
before, but the legislative control and direction of affairs
were placed under two distinct legislative bodies. The
greater power was that of the Dominion. The full and
complete exercise of that power was vested in the
Parliament of the Dominion, but certain geographical
distinctions were retained, and the provinces were al-
lowed, under the machinery provided in the act, to
legislate upon certain specified local subjects as a
matter of convenience. Now, I cannot understand
what the learned judge (Burton) means when he speaks
of political rights which remained in, or belonged to the
Province of Ontario. What rights could Ontario have
had? There was no such political entity or corpora-
tion; there was no such province in a legal sense. It
was a geographical expression. It is true you will find
that our statutes from 1840 down, were applicable,
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some to Lower, and some to upper Canada. The old 1881
distinction was kept up to limit the operation of certain BTEj R

statutes in consequence of local laws that had previously AT".EY
existed in the provinces. So far as the people of Lower GENEIAL

Canada are concerned, I admit that from the peculiar OSTAReO.
circumstances under which the French inhabitants of -

Quebec were dealt with after what the English call
the " conquest," and they call the " cession," certain
privileges and rights were reserved or secured to
them by a so-called treaty. But those rights were not
secured to Quebec according to her present limitary
lines. They were conceded to the French popu-
lation who were scattered at that time over the
whole northern part of this continent. The cession
was not restricted to the Province of Quebec as
bounded at present. These boundaries were established
under English jurisdiction; the French never bounded
their province on the north; therefore, When rights
were reserved to the French inhabitants of this colony,
they extended to the people, and not to any geographical
or territorial circumscription or boundary. So, the pre-
tence that there ever was any grant or reservation of
particular rights to British immigrants who came to
Canada since the cession, and are now living within
territory formerly part of the Province of Quebec, is
altogether unwarranted in the history or reason of the
case.

Is escheat a reversion ? The doctrine that it is a
reversion in the ordinary sense, seems to be relied
on both by Mr. Justice Burton and Mr. Justice Patter-
son, and it is also stated in the reasons against appeal,
by the learned gentlemen who prepared the case, that
they rely upon that doctrine of reversion. I am
not going to occupy the attention of your lord-
ships with a discussion upon tenures, because it
seems to me the feudal relation is not involved in
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1881 the argument here. I did go into that question at
Moavi some length before the Court of Appeal. I had

A RWP carefully examined the authorities, because it was
GENERA L a matter of some historical as well as legal interest.
o cano. The origin of feudal tenure, the mode in which property

- was transferred under that tenure, the relation of lord
and tenant, the rights of tenants, and the successive
changes made by parliament as to these rights; first,
their right to sell; secondly, their right to devise by
will, destroying thereby the right to eacheat in the lord
to a great extent; and, lastly, the right of the crown in
the absence of a mesne lord: all these questions were
and are very interesting as a historical study, but it
seems to me they have very little weight in this discus-
sion, because in Canada we have a tenure, the charac
ter, incidents and bearings of which are well under-
stood even by laymen, from the frequent discussions
and expositions in the courts-I mean free and common
socage. This was established in Upper Canada in 1191
-and we have to deal with this question in the light
of doctrines applicable to the tenure of free and common
socage. I contend, as a matter of plain, elementary
law, that it is neither in accordance with modern decis-
ions nor the reason of the thing, to say that when the
crown grants waste lands in a colony to private persons,
or authorizes a colonial legislature to grant them, the
rights of the crown as ultimus heres, or, if you please,
the reversionary right of the crown arising from escheats,
is granted at the same time. That sovereign right is
not granted; that is the " seigniory " which is always
reserved. Let us suppose it to have been granted once
in a particular case, and that a subsequent owner hap-
pen to die intestate and without heirs, what becomes
of that seigniory ? The crown having granted the
reversion cannot resume it. It has ceased to exist.
Therefore, the reversion here is iot that kind of reversion
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which lies in grant. Lord Mansfield said, in the case of 1881
Burgess vs. Wheate (1), that it was a caducary succes- MEROER
sion, a " sort of reversion," that is to say, it reverted, it A .

ATTORNEY
came back to the lord or king, but in contemplation of GENERAL.

law it was not the reversion which is granted, or may oTRo.

be granted by the owner of a prior estate, if he uses -

language to show that he intends to grant the reversion.
It is not a part of the inheritance, it is something which
springs into existence by accident, and is no part of the
original estate or fee, which is always vested in some
person, and may descend successively through unending
generations. Therefore, I contend that the judges of
the lower courts treating it as a part of the inheritance
known as a reversion, have entirely mistaken the fun-
damental principle on which the doctrine of reversion
is based. In the colonies that now form part of the
United States, as well as these provinces, an'd also in
India, the crown has always been treated as the ulti-
mate heir, to whom property descends or passes
that is vested in no one else, and it is by virtue
of that doctrine that this property fell to, and is now
vested in her Majesty. It is not vested under any doc-
trine of reversion found in the old books with reference
to feudal tenure. Perhaps it will be as well at this
point to give your lordships the authority on which I
rely, and which, in my judgment, is conclusive. See
Cruise's Digest (2).

That expresses very clearly the doctrine with respect
to title by escheat since the abolition of military tenures.
In New Brunswick it was held, on the authority of the
law officers of the crown, that the wild lands of that
province belonged to the King, jure coronce, and were
disposable by the representative of the crown, and not
by the provincial legislature (3). I hold that the waste

(1) 1 W. Bl. 163. (2) Edition of 1835, vol. 3, in page 397,
(3) Forsyth, 156,
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1881 lands in Canada are still crown lands in the same sense,
MERCER and that only the revenue has been granted to the pro-

f* , vinces, and only " the management and sale " entrustedATTORNEY 0
GENERiAL to their legislatures. The pretence that this land, which
ONTARIO. has come to the crown by the accident of escheat, was

- included or contemplated in the word " lands," as used
in the 109th section, cannot be sustained as a matter of
law, in my humble opinion, for a single moment. That
it was not conveyed or transferred under the word
" royalties " I hope I have succeeded in conincing your
lordships. The learned judges of the Court of Queen's
Bench were misled by Brown's Law Dictionary. Their
attention was not directed to the use of this word in the
provincial statutes. Upon this point Iwould direct your
lordships to an opinion expressed in another place by a
distinguished lawyer and politician. I refer to the
Premier of this Dominion, who was one of the framers
of the B. N. A. Act. It will be found in the House of
Commons debates for 1880, page 1185.

The opinion of a distinguished statesman, and one
who has been conversant with legislation and political
affairs in this country for a great many years; who
was chairman of the convention which planned, ela-
borated, and finally succeeded, with the co-operation of
the Imperial Government, in carrying through the
Imperial Parliament the Confederation Act-that is an
opinion which I venture to say is entitled to great
weight even in a court of law. My learned friend
who, as Minister of Justice, acquiesced in the decision
of the Quebec Court, will contend, I presume, that their
interpretation of the word " royalty " is according to
the intention of this act, or that because the word hap-
pens to be found there, your lordships may by a large
construction make it cover the royal prerogative of
escheats. I submit that even if the word is capable of
that meaning it cannot be held to include the heredi-
tary revenue from eacheats.
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It refers to the rents or charges for mines in Nova 1881
Scotia and New Brunswick. There were none reserved M ER

in Ontario and Quebec. Those who are familiar with ATTORNEY

the preliminary stages of the bill, are aware that GENERAL

the word "royalties" was inserted after the first ONTARIO.
draft, at the suggestion of gentlemen from Nova -

Scotia and New Brunswick, lest these rents or sums
payable to the crown under the name of " royalties "
should be held not to be included; and thus
the word was added. By the well known maxim
noscieur a sociis, you are to interpret words of this kind
by reference to those with which they are associated;
and according to the doctrine also that the prerogative
rights of the Crown, cannot be conveyed or granted
unless by express words, you must be satisfied that it
was undoubtedly the intention.of the Imperial Parlia-
ment to grant them in this case. Unless that is clear,
you must give a limited signification to the word
'royalty." The court in Quebec based their judgment

principally on that word. The court in Ontario founded
their judgment upon the doctrine of reversion, being of
opinion, as we must assume, that it was the intention
of the Imperial Parliament to convey to the provinces
by the use of the word " land " this so-called reversion.
That construction, I submit, is in direct conflict with
the old, and heretofore, unquestioned doctrine with
respect to the prerogative rights of- the crown in Eng-
land and in the colonies. In Theberge vs. Landry, the
doctrine that her Majesty's prerogative in her colonies
must not be infringed, must not, in any manner be
affected by any Act of Parliament, except by precise
words, is reaffirmed by the highest court in the empire.
I contend that even her Majesty, without the express
sanction of parliament, cannot grant away the heredi-
tary revenues of the crown from her successor. In all
the acts relating to that subject since parliament was
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1881 established, there is evidence of extreme care when
MeR dealing with hereditary revenues of the crown, and

ATr:RNEY prerogative rights of the crown, to preserve them intact
GENERAL for the successor; otherwise the crown would not be

FOR
OAuIo. worth fighting for.

- No subordinate power can touch the prerogative.
If the Parliament of Great Britain should choose to
turn the sovereign out and convert the country into a
republic, as once happened, I suppose parliament could
do it, but not without the consent of the sovereign.
With that assent parliament is supreme. But, I ap-
prehend, even my learned friends will agree that such
an act must contain words which clearly evidence the
intention of transferring her Majesty's prerogative to the
legislatures of the provinces. My lords, there is nothing
to evidence that intention here. It is only an inference
at best, and that inference is contradicted by all the
expressed objects of the act.

Surely it is a trifling thing to allow the Queen's
representative in this country, as a matter of authority,
as a proof of the existence of that authority, to dispose
of any properties which may, by the death of the ex-
isting owners, be escheated. It is a light burden, and
my learned friends wish to deprive us, not only of the
fact, but even of the sentiment, which is inspired by
the existence of the fact, and to cut the last-almost the
last-link which binds Canada to the Mother Country.
I say it would be a most fatal result if it should turn
out that the Imperial Parliament meant to extinguish
the sentiment of loyalty, where it has hitherto inspired
to noble deeds, by removing forever from the eyes of
our youth this sign, this badge of the royal authority.
Certainly it is not the expressed meaning of Parlia-
ment. I am satisfied it was not the intention. My
lords, if such an intention had been avowed, that act
would never have passed the Parliament of Canada,
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much less the Parliament of the Empire. My learned 1881
friends must go that far. They must admit that the MER

surrender is for all time; that this, act is perpetual; '; ATTORNEY
that it has no limitation; that it is a complete and final GENERAL

F.)Rtransfer to the subject, of the power of asserting the ONTRIO.

prerogative rights of the crown in Canada. They must -

say that the crown of England is no longer entitled to
claim any rights whatever in the casual or territorial
revenues which previously did accrue and belong to
that crown, in Canada. I deny that there is a word in
the act to support that construction. I leave the case
there. It is an important one. Its importance is not
by any means to be measured by the amount of money
involved, or the private interests directly concerned.
It is a question whose decision will settle the relative
powers and rights of these two legislative systems in
this country. It is the first case, so far as I have ob-
served in looking through the-judgments of this high
court, in which the question of prerogative jurisdiction
has been squarely presented. Though I am here repre-
senting private parties only, I have felt it my duty to
draw your lordship's attention-perhaps to a greater
extent than would be warranted in an ordinary case-
to the public interests involved in this case.

Mr. Blake, Q. C., for respondent:
While entirely agreeing with the learned counsel on

the other side that the importance of the case far out-
weighs the amount involved, -I am unable to agree
with them when they claim that upon the decision
of this case rests the ultimate fate of the scheme of
Confederation. I fail to perceive how the connection
of this country with the empire could depend upon
the question, whether the property of an inhabitant
of Ontario or Canada who died without heirs was to
be disposed of by the Dominion Government or by the
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1881 Provincial Government. If the connection depended
XERCEB upon that, it is hardly worth retaining.

V. I will first refer to the position of the provinces before
ATTORNEY
GENERAL the union. This right of escheat, which is improperly

ORo. called a prerogative right, is an incident of tenure in
socage- a species of reversion. This right of escheat
fell to the lord; and not to the crown, unless the crown
happened to be also the lord of whom the land was
held.

This view is confirmed by 2 Cruise's Digest (1).
See also in Attorney-General vs. Sands (2).
If a lord to whom the land reverted might be him-

self a subject, an escheat could not be called a preroga-
tive right.

This was the old law.
In 1791, by the Imperial Act, t1 Gea. III., c. 31,

the legislature of the. province of Upper Canada was
empowered to make laws for the " peace, welfare and
good government " of Upper Canada; but there was a
limitation as to the general power of making laws in
any manner relating to or affecting " his Majesty's pre-
rogative touching the granting of waste lands " of the
province, with regard to which no laws were to be
made except with the sanction of the Imperial parlia-
ment. This limitation is to be found in section 42, and
it is clear that if this proviso had not been inserted, the
legislative body could have made a law affecting the
prerogative of the king touching the granting of the
waste lands of the province. By the 43rd section, the
most pertinent to this question, all lands in Upper Can-
ada were to be held in free and common socage, and
legislative power was given to make " alterations with
respect to the nature and consequences of such tenure
of free and common socage." Now, though this tenure

(1) Title eaheat, p. 397. (2) Tudor's leading cases on real
property (3rd. ed.), p. 774.
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involved the right of the crown as ultimate heir, it is 1881
as clear as day that the legislature could have altered xE E

that tenure, and such legislation would necessarily have A V

interfered with the crown's right in respect of escheat. U ENERAL

Such legislation would, no doubt, have been subject to o o.
disallowance by the crown, but in this respect only -

were provincial rights curtailed. The provincial legis-
lature could not, without the sanction of the Imperial
parliament, have interfered with the prerogative with
regard to " waste lands," but they could deal with the
subject of escheat in regard to all other lands. The act
of union, 1840, 8 & 4 Vic., c. 85, gave the same powers
and had the same reservations, and re-enacted section
42 of Geo III., c. 81.

By the act of 1854, 17 & 18 Vic, c. 118, "An act to
empower the legislature of Canada to alter the consti-
tution of the legislative council for that province, and
for other purposes," section 42 of the act of 1840, 3 & 4
Vic., c 85, was repealed; so that so far back as 1854
the only remaining prerogative of "granting waste
lands " was abolished, and full power was given to the
provincial legislature to deal with this] prerogative of
granting waste lands, and with it power over escheat
as respects such lands.

If it is found that by the acts of 1791 and 1854 abso-
lute legislative power was given to the local legisla-
ture to deal with this subject matter, we approach with-
out difficulty the distribution of legislative powers under
the B. N. A. Act. But before considering the B. N. A.
Act it is necessary to refer to the act of 1852, 15 & 16
Vic., c. 89, relied on by the other side. That act. was
passed " to remove doubts as to the lands and casual
revenues of the crown in the colonies and foreign pos.
sessions of her Majesty," and allowed those revenues and
lands to be lawfully appropriated for the benefit of the
colonies in which they existed. By the first section of
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1881 the act it was declared, that " the provisions of the said
MXaGER recited acts in relation to the hereditary casual revenues

. of the crown shall not extend or be deemed to have ex-
u rERAL tended to the moneys arising from the sale or other dis-

no. position of the lands of the crown in any of her Majesty's
- colonies." The phrase "hereditary casual revenues of

the crown " is a general expression, used in connection
with the words " sale or other disposition of the lands
of the crown," and would include all lands, whether
waste lands or lands falling to the crown by escheat.

Then in a distinct phrase the act speaks of the moneys
arising from the sale of the land. Here again is a clear
legislative declaration that the subject-matter of the
lands should hereafter be left under the exclusive con-
trol of the local power. And surely it was never
intended, in the ever widening and deepening current
of liberty of the colonies, that the management of these
lands should continue to be under the control of the
Imperial parliament.

Then again eacheat is not a revenue, but a casual
profit. What is revenue is the fruits of the escheat.
Nor were escheats ever looked upon as revenues in the
sense argued, for a custom had grown up to hand over
the property to the connections of the person who had
died; and the complaint here is that the Local Govern-
ment have dealt differently with the fund, and that the
whole was not given to the natural son of the deceased.
If that be so, how much force is there in the argument
that this fund was considered as a fund for paying sal-
aries of the judges, or that Canada must depend on
these revenues to pay the civil list ?

It is also contended that these sums fell into the con-
solidated revenue fund; but on the 1st July, 1867, that
fund terminated, for, as the learned counsel for the ap-
pellant had to admit, the legislative power over all
lands was by the B. N. A. Act vested in the local legis-
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lature, not conditionally but absolutely, just as legisla- 1881
tive powers were given to Canada over other subject- iaon
matters, not for the life of the sovereign and five years **NEY
after, but for ever. GENERAL

FOR
The principal point, the proper construction of the B. ONaRTo.

N. A. Act, remains for consideration. There can be no
doubt that the act should be construed with due con-
sideration to the condition of the different parties who
entered into the compact of confederation.

Here when it is intended to grapple with the con-
junction of four provinces and the establishment of sep-
arate legislative powers, and when it has been attempted
to deal with all these subject-matters in a few printed
pages, it would be a fatal error to stick to the letter of
the act. It is the duty of this court to look around in
order to get at the proper construction to be put on the
different paragraphs of the act. The rule of general
intent and the rule of public convenience are of vital
consequence in dealing with this act.

There are some points which seem tolerably well
admitted.

1. We need to know what were the rights of the
different provinces before the union, because it is neces-
sary to apprehend where these rights have gone If it
is found that a subject-matter was before confederation
a proprietary right of the provinces, it must be found
existing in one of the identities which were created.
There was no intention to surrender what had been
granted by England to the provinces before confedera-
tion, and all proprietary rights existing before confeder-
ation must after confederation exist in the government
either of Canada or the provinces.

2. It was the intention that each of the provinces
should stand upon the same footing as to constitutional
as well as proprietary rights, and what was done for
Nova Scotia and Newo Brunstoick was to be done for

37
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1881 Quebec and Ontario. It is only because Ontario and
AtEnROER, Quebec had to be born, so to speak, that there are these

ATTRNEY different sets of powers. If that leading principle of
(BNERAL construction is applied, all these sections can be made

FOR
osTAnto. to harmonize in such a way as to give no more to Onta-

rio and Quebec than to Nova Scotia and New Brunswick.
Of course, it is not meant that provincial tenures were
to be assimilated, but what is meant is that the power
to deal with them was intended to be the same in each
of the provinces.

If confederation is so regarded, the construction of the
B. N. A. Act involves the question: What is the real

-nature of the union? One section cannot be taken by
itself, but all must be read together in order that, by a
broad, liberal and quasi-political interpretation, the true
meaning may be gathered. The preamble recites the
desire for federal union, etc. Then there are some curi-
ous provisions. By the third section the provinces of
Canada, Nova Scotia and New Brunswick are to be one
dominion under the name of Canada; and then they are
divided into four provinces. Then the twelfth section
provides that " all powers, authorities and functions
which, under any act of the parliament of Great Britain,
or of the parliament of the United Kingdom of Great
Britain and Ireland, or of the legislature of Upper Canada,
Lower Canada, Canada, Nova Scotia or New Brunswick,
are at the union vested in or exercisable by the respective
governors or lieutenant-governors of those provinces,
with the advice, or with the advice and consent of the
respective executive councils thereof, or in conjunction
with those councils, or with any number of members
thereof, or by those governors or lieutenant-governors
individually, shall, as far as the same continue in exist-
ence and capable of being exercised after the union in
relation to the government of Canada, be vested in and
exercisable by the Governor-General, with the advice,
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or with the advice and consent of, or in conjunction 1881
with, the Queen's Privy Council for Canada, or by the MERRO

Governor-General individually, as the case requires, ATTORNEr
subject nevertheless (except with respect to such as GExana.L

FOR
exist under acts of the parliament of Great Britain or of OnsAro.

the parliament of the United Kingdom of Great Britain -

and Ireland) to be abolished or altered by the parlia-
ment of Canada " The sixty-fifth section vests the same
powers in the Lieutenant-Governors of Ontario and Que-
bec, as far as the same are capable of being exercised
after the union.

It is clear, then, that whatever might have been done
by any governor fell to the Governor-General of Canada
if the subject-matter related to the Dominion of Canada,
and fell to the lieutenant-governor if the subject-mat-
ter related to the province. There is nothing said of
Nova Scotia and New Brunswick, because the 64th sec-
tion deals with them. The constitution of Nova Scotia
and the constitution of New Brunswick were already
created, and were simply continued. Sections 64 and
65 should be read together, for if Ontario and Quebec
had been existing, section 65 would not have been
inserted, and we would have found the lieutenant-gov-
ernors having the right to exercise all the statutory
powers they might have had. If the powers of the
lieutenant-governors are interpreted by section 65 alone,
see how narrow the words are. The constitution of the
executive authority of each province is implied from the
fact of its existence before the union. All the provinces
are placed upon the same footing, and in Ontario and
Quebec, as well as in Nova Scotia and New Brunswick,
the power of dealing with all subjects which Nova Sco-
tia and Newo Bruuswicle had prior to the union was con-
tinued, subject to the alterations made by the act. The
consequence is that all the powers existing in the old
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1881 provinces, except such as are.taken away, are grafted
MERCER upon the new-born provinces of Ontario and Quebec.

'.1EY Then there is the distribution of the legislative bodies.
U RNERA L It is quite true one is called a parliament and the other
o muo. a legislature, but to both are given legislative powers.

- There is a general legislative power in the parliament of
Canada, but the old province of Canada had larger pow-
ers than the parliament of Canada have now, because
the power of the Dominion parliament is limited. In
section 91 a general phrase is used excluding certain
subject-matters: 1st, The public debt and property. The
"public debt " is defined shortly afterwards. " Prop-
perty," also, is sufficiently defined in the act, for all that
is given to Canada must be found in the act. Thus
Indian lands, Sable Island and particular properties are
the properties over which legislative authority is given
to the parliament of Canada. True, it is provided that
the particulars of 91 shall over-ride the particulars of
section 92, but it is nowhere provided that if the two
conflict the latter shall be superseded. This section has
been wrongly interpreted, for it is not said matters
enumerated in section 91 shall exclude matters enumer-
ated in 92.

There is anlother mode of construing these sections;
it is to interpret them as you would an ordinary grant.
It is admitted that there is a general provision in favour
of Canada and in all matters not granted to the province,
and relating to the peace, order and good government of
Canada, the power is there, yet it is not a power more
paramount than the local power is over subject-matters
granted to it. Within its range each has an exclusive
power. Local authority is legislative in its character
and exclusive within its bounds. Among the branches
of subject-matters granted to the provincial legislatures
is the sale and management of public lands. It is said
that this is a limited power, but it is to be remembered
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that we are dealing with a legislative power, and it does 1881
not seem that anything has been left out or excepted. MERCER

The intention of the legislature clearly was to give the Arrowanr
local authority most ample power. GENERAL

FOR
Then there is also the jurisdiction over " property and ONARIo.

civil rights," (which give their chief dignity to the fune-
tions of the local legislatures), and " all matters of a
local or private nature."

In section 95 there is a concurrent power over emigra-
tion. This is the only subject-matter over which there
is a concurrent power, and therefore it is the only case
in which a law within the jurisdiction of the local legis-
lature can be over-ridden by the parliament of Canada.

Now, it is clear, looking at the whole act, that there
are words large enough to shew what are the legislative
powers of the provinces and of Canada respectively over
lands. To Canada belongs property consisting of Indian
lands, Sable Island, etc., and to the provinces all public
lands and the timber.and the wood thereon.

Taking up the act in its order we come next to see-
tion 102, which declares that "all revenues over which
the respective legislatures of Canada, Nova Scotia and
Nero Brunstoick, before and at the union, had and have
power of appropriation, except such portions thereof as
are by this act reserved to the respective legislatures of
the provinces, or are raised by them in accordance with
the special powers conferred on them by this act, shall
form one consolidated revenue fund, to be appropriated
for the public service of Canada in the manner and sub-
ject to the charges in this act provided."

Reliance is placed by the other side on this section,,
102, and it is said here is a revenue over which the local
legislature had a right of appropriation, and not being
reserved to them in the act, they have now no control
over it. If this argument is correct, it would equally
embrace the proceeds of sale of all the lands, for they
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1881 are not reserved-and can it be said they are to go to
MERGER the consolidated revenue fund of Canada? Then, how

A .Ecan it be argued that the' subject-matters shall belong
GENERAL to the local legislatures and the proceeds of the same

FOR
ONTARro. belong to Canada ? Surely it was not necessary when

- the subject-matter was appropriated to the province to
add " and the proceedst hereof, if disposed of by the
local legislatures." Therefore, if it should be held that
the land itself is under the control of the local legisla-
ture, the revenue derived therefrom cannot be said to
come within section 102. If the argument is good,
then the court will hold that all revenues of all lands
belong to the consolidated revenue fund.

Section 107 assigns particular assets. Section 108
gives Canada a proprietary interest in certain proper-
ties as well as in the public works. So that time and
again, when dealing with lands under control, of
Canada. they are dealt with specifically. Now, section
108 is in itself enough. There the particular proper-
ties which go to Canada are found, and the court is
asked to hold that property not then given to
Canada remained with the province, for that is the
irresistible inference, J3ut the act does not leave the
matter to rest on inference, for all lands, mines,
minerals, royalties and other public property belonging
to each province are, by the 109th and 117th sections
of the B. N. A. Act, declared to continue to belong to
such province, to be used and administered by the
provincial authorities for the use and advantages of the
provinces.

Therefore, reading these different sections together, it
is manifest that Canada got such property as was ex-
pressly given to her and the provinces kept what was
not given to Canada. How will the provinces get a
revenue from these lands, if not by sale, licenses, etc.?
The power to deal with them is full, ample and com-
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plete, and the scope, sense and spirit of the confedera- 1881
tion act is plain and obvious, viz.: That all lands MBas
situate within a province in respect of which her '
Majesty had any sort of right or interest continued to GENERAL
belong to the province, with the exception of certain osTroN
lands given to Canada. '

It would be absurd to suppose that authority over
the whole question of granting and transferring pro-
perty was given to the local legislatures, and yet one of
the smallest and least significant matters incident to it,
that of escheats, should be withheld. Can it be said
such a little, thwarting, vexatious question, serving no
high political interest, was not givcn to the provinces,
and that they were not to decide whether there should
be an escheat or not ? If fit to deal with the land, theil
they are fit to deal with this matter.

It has already been said that this is not a preroga-
tive right, for it belonged to the lord and had to be
dealt with by the lord. If it is a prerogative, there
are prerogatives of a higher class which have been
handed over to the provincial legislatures and to which
this right is but an incident.

Suppose the land had been granted after 1867 and
there is an escheat, to whom does it belong ? Is it to
Canada? The right- to alter tenure, the power to
legislate over the subject-matter, belongs to the prov-
inces, and yet it is contended escheat would belong to
Canada.. This is said to be a petitio principii; but if
we find in the provinces before confederation power to
deal with the subject ai id this power is continued, there
is an end of the matter.

The question is not one of any personal prerogative,
but it is simply whether the attorney-general for
Canada, who is responsible to parliament, shall advise
as to the mode in which the escheat shall be applied, or
whether the attorney-general for Ontario, who is
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1881 responsible to the people of Ontario, shall advise as to
MERCEa what shall be done with the ecsheat. To hold the

ATRNEY former view involves a clashing of functions and of
GENERAL jurisdiction, which is abhorrent to those who desire the

FOR
ONTARIO. welfare and peace of the confederation.

- The question to be decided is: What executive
authority shall control this subject-matter? Public
convenience is in favour of escheated property. being
dealt with by the province and becoming the property
of the province, and the proper way is to leave it to
that authority which is responsible to the people who
are interested in the proper administrat ion of the lands
of the province.

Mr. Bethune, Q C., followed on behalf of respondent:
The first question is, What is escheat ? In addition

to the authorities cited by the other side I refer to
* Cruise's Digest (1), where it is thus defined by Lord

Mansfield, in his judgment in Burgess v. Wheate, there
cited: " It has been truly said that on the first intro-
duction of the feudal law, this right was a strict rever-
sion-when the grant determihed by failure of heirs,

. the land returned as it did on the expiration of any
smaller interest. It was not a trust, but an extinction
of a tenure; as Mr. Justice Wright said, it was the fee
returned." The same learned judge further on, referring
to the liberty of alienation, which was given to tenants,
says: " As soon as the liberty of alienation was allowed
without the lord's consent, this right became a caducary
succession, and the lord took as ultimnus harres."

In Ontario and in the former province of Upper
Canada, all lands were holden directly of the crown in
free and common socage. It is quite clear that escheat
applied to lands held in socage. At page 401 of the
same volume of Cruise, it is said "All lands and tene-

(1) 4th edition, page 401, title 30, section 23.
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ments held in socage, whether of king or subject, are 1881
liable to escheat." MERCER

There seems no doubt upon all the old authorities ATTONEY

that the right of the crown to escheat was strictly a GENERA[,

apecies of reversion. My learned friends upon the Oo .

other side hae'o spoken of an estate in fee simple in land -

as if that were the land itself. An estate in fee simple
is the largest estate which can be granted, but the lord,
who in Canada is the crown, notwithstanding a grant
in fee simple, still retains a reversion which is called
an escheat. Once an escheat took place, it operated
to extinguish the title of the grantee, the tenure of
the grantee came to an end.

Assuming that so far I am correct as to the nature
and effect of an escheat, let me -apply it to the matter
in question; and first let me apply it to a case of
escheat upon lands granted by Letters Patent of the
province of Ontario since confederation. We assume
that on the Jst day of July, 1867, the crown was
possessed, for the province of Ontario and its use, of a
lot of land which had passed to that province under
section 109, of the B. N. A. Act, which is in the
words following: "All lands, mines, minerals and
royalties belonging to the several provinces of
Canada, Nova Scotia and New Brunswick at the union,
and all sums then due or payable for such lands, mines,
minerals, or royalties, shall belong to the several
provinces of Ontario, Qaebec, Nova Scotia and New
Brunswick in which the same are situate or arise, sub-
ject to any trusts existing in respect thereof, and to any
interest other than that of the province in the same."
Before confederation that land was vested in her
Majesty; she held it for the use of the former province
of Canada; after confederation she held it, but for the
use of the province of Ontario. Nothing in the act had
divested her Majesty of the title to these lands. The
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1881 same B. N. A Act continued certain laws in force,
mi a under which her Majesty, through the instrumentality

EV. of the commissioner of crown lands, was enabled
ATTOR'NEY
GENERAL to make a grant of this laud. The grant is made
ONTARO. under the Great Seal of the Province of Ontario.

- We assume a grant in fee simple. After this grant
there would remain in her Majesty her reversionary
right in this estate. This reversionary right her Majesty
would hold for the benefit of the province of Ontario.
It could not be that, while the land before being granted
was held by her Majesty for the use of the province of
Ontario, yet upon or after the grant in fee simple the
reversionary estate would be held by her Majesty for
the use of the Dominion of Canada; nothing in the act
would warrant an inference that that reversionary
interest should thus be disposed of. That being so, it
would appear that, in the event of the failure of the
title of the grantee, in such a case as I have put, and in
the event of his dying intestate, her Majesty in behalf
of Ontario, would become entitled to the laud, for the
use of Ontario.

The next question that arises is, whether there is any
difference between a case in which a grant has been
made by the crown in the former province of Canada
before confederation, and a grant made by Ontario since
confederation, in reference to the right of Ontario to the
escheat? I submit that there is nothing in the B.
N. A. Act which indicates the slightest difference
between these two cases. Under section 109, all
lands, mines, minerals and royalties which belonged
to Canada passed to the provinces of Ontario and Quebec.
The term land would include, I apprehend, any interest
in land which the crown might have had. The rever-
sionary right, called escheat, is certainly an interest in
land. It is only a question of degree between that kind
of reversionary interest, and the reversionary interest
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which the crown possesses expectant upon the deter- 1881
mination of a term for years. Where the crown had, as MERCER
in many instances it had, made grants for terms of AV.NEY
years, it might as well be argued that the reversion of GENERAL

the crown would not pass to the province of Ontario on a-e.
because it could not be said that that province had the -

land; it had only the reversionary interest in the land,
expectant upon the determination of the term.

Another reason why I submit this escheat passes to
the crown is, that it is a matter appertaining to the
title. It is quite clear that under the terms " property
and civil rights," in section 92 of the B. N.
A. Act, section 13, a provincial legislature might by
an act abolish escheat as an incident of tenure; it might
provide that the whole land should be granted, and
that the crown should never under any circumstances
assert title to the property which it had once granted;
and such a law, if not disallowed, would be valid. It
is argued on the other side, that under section 102 of
the B. N. A. Act, this escheat passes as one of the
" revenues " over which the legislature of Canada
had power of appropriation before confederation. I
submit, hovever, that the nature of the revenue must
be taken into account in determining what is meant by
the term "revenue," in section 102. Before confedera-
tion the crown lands were sources of revenue; and it is
quite clear that under that term, in section 102, the
crown lands did not pass.

To remove any doubt upon this point, section 117,
says:-"The several provinces shall retain all their
respective public property not otherwise disposed of in
this act, subject to the right of Canada to assume any
lands or public property required for fortifications or
for the defence of the country."

From the two sections 109 and 117, it seems reason-
ably clear that it ought to be presumed that this prop-
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J881 erty belongs to the province, unless it comes clearly
MERCER within that assigned to the Dominion.

ATTORNEY The true solution of this question is, that there was
Gpam a division of the assets between the Dominion and the

FOR
ONTARIO. provinces, and (having reft*rence to the general terms

employed) your lordships ought to hold that escheated
property falls on the provincial side of the division. If
you look at the power which was given to deal with
"property and civil rights," and to deal with lands, it
is more in accordance with the spirit of the act to hold
that escheats were intended to pass to the provinces
than that they should remain with the Dominion. All
the lands and interests in land which are reserved to
the Dominion are described in section 108. When you
look at the term " revenues," as employed in that act,
as descriptive of what should belong to the Dominion,
none of the revenues intended seem to include revenues
from lands (except those derived from public works.)

The other side argue that this is a prerogative right,
and that none of the prerogatives of her Majesty belong
to the provinces. I submit that the prerogatives of the
crown, so far as necessary to carry out matters to be
executed by the provincial authorities, have passed
under the B. N. A. Act to the province, and are to be
executed by the lieutenant-governor as the propzr rep-
resentative of her Majesty.

It has been assumed by the other side that the execu-
tive authority of the Queen does not extend to provin-
cial matters, but that a new kind of executive has been
created, which is not part of the executive power of her
Majesty, but is a statutory right which has been created
and vested in the lieutenant-governor. This view, I
submit, is erroneous. Turning to the 9th section of the
B. N. A. Act you will find it declared that "the execu-
tive government of and over Canada is hereby declared
to continue and be vested in the Queen." The argu-
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ment of the other side must narrow that section to mean 1881
over Canada as a body politic or as a subject of federal ar'^ER
government; so that while the executive authority of ATTrNr Y
the Queen qud Dominion matters extends over the whole GENERA.

FOR
of the Canadian territories, as to provincial matters it is oOs.no.
not anywhere to be found in any of the provinces. It
would certainly require very strong words to abolish
the prerogative right of her Majesty as to any matter in
respect of which it existed before confederation. I
submit that the true construction is that the executive
authority of the Queen continues, and was to be carried
out, in every part of Canada after confederation, by the
Goveriior-General in respect of Dominion matters and
by the lieutenant-governors as her representatives in
provincial matters, precisely as such executive authority
existed before confederation. I call attention to the
words " of and over Canada." The words "of and
over " would be quite unnecessary if the section meant
merely that the executive power of Canada, as the sub-
ject of Dominion government, should continue in the
Queen; the words " over Canada " would have no mean-
ing if they did not apply to Canada territorially, and
thus include within Canada the provinces and their
executive. I think that under the preceding sections
this is reasonably plain. Looking at section 3, it is
quite clear that one dominion was to be formed under
the name of Canada; and by section 4, Canada shall be
taken to mean Canada as constituted under this act.
unless it is otherwise expressed or implied. By section
5, Canada is divided into four provinces; but that
division into provinces is quite consistent with the con-
tinued existence of the prerogative over these provinces,
to be executed in matters as to which the new provincial
governments were to be agents.

I suppose we may look to the headings which pre-
cede the various sections; and looking at these, it is
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1881 quite clear that the words "executive power," which
muER precede section 9, are describing the same kind of thing

VT Ewhich the words "executive power" that preede
GENERAL section 58 (as to lieutenant-governors) describe. When

FOR
ONunro. you come to provincial constitutions, beginning at

section 58, you find these words: " Provincial consti-
tutions," " Executive power." Then you find by section
58, that there is to be an officer called a lieutenant-gov-
ernor appointed by the Governor-General of Canada, by
instrument under the great seal of Canada, and that
lieutenant-governor is to hold office during the pleasure
of the Governor-General, subject to removal for cause.
It is not said whose "officer" he is. The appointment
is made by the Governor-General under the great seal of
Canada and, I assume, in her Majesty's name. This
officer is to exercise the executive power necessary to
carry out that part of the government committed to the
province. It is, I submit, a part of the same executive
power which, under section 9, is declared to continue
and be vested in the Queen. None of the sections
which deal with the executive of the provinces contains
a line that shews it was intended to transfer, in pro-
vincial matters, that power which had formerly existed
in her Majesty as a matter of prerogative, to the Gov-
ernor-General. It cannot be argued that it was intended
to transfer it to the Governor-General, for he has no
duties in connection with the provinces, except the con-
sideration of the question of allowance or disallowance
of laws. The other side are driven to argue that this
part of the prerogative has been extinguished. Why
should that be assumed ? All these (prerogative rights
existed for the benefit of government, and because they
were thought necessary to such government. If neces-
sary to the proper carrying on of government in the old
provinces, why should it now be thought unnecessary ?

Under section 65, all the statutory powers and fune-
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tions which were formerly possessed by the lieutenant- 1881
governors of Upper and Lower Canada under Canadian EREX

or Imperial statutes, are declared to be exercisable AT0 ET

by the lieutenant-governors of Ontario and Quebec. I GENER&L
FOR

submit that there can be no doubt that under the Upper OsTAOo.

Canada and Lower Canada constitutions, which preceded -

the union of 1840, the lieutenant-governors were the
proper depositories of the " prerogative," so far as it
appertained to the Government of the two provinces of
Upper and Lower Canada; and these are still to be
exercised after confederation by the lieutenant-governors
of these two provinces, in the same way as they had
been exercised by former lieutenant-governors.

Then under section 64, the constitution of the execu-
tive authority in Nova Scotia and New Brunswick was
to continue as it existed at the union, until altered by
the authority of the B. N. A. Act. It cannot be doubted
that before confederation the lieutenant-governors of
Nova Scotia and New Brunswick respectively possessed
the right as representatives of her Majesty to execute
the prerogatives necessary to colonial government. If
this be so, then it would follow, under section 64, that
these prerogative rights continued in these two lieuten-
ant-governors; and the whole scope of the B. N. A.
Act shews that there was not intended to be any differ-
ence in the powers of the lieutenant-governors of the
various provinces.

The reason why the B. N. A. Act is silent about the
exercise of these prerogatives by the lieutenant-
governors is very obvious. It is quite clear that the
Governor-General is under the act made the deputy of
the Queen, and that the Governor-General is enabled to
appoint a further deputy of the Queen for certain provin-
cial purposes. That deputy is called a lieutenant-
governor. He is appointed by an instrument in the
name of her Majesty, and, consistently with the law as

891
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1881 to the execution of powers, it seems quite plain that if
MERCER the Governor-General is an officer of her Majesty, his

T NET deputy is also an offic r of her Majesty as to the pre-
UENERAL rogative of her Majesty in convoking the House of

FOR

ONrARo. Assembly and in other matters. By section 82 it is
said that the lieutenaut-governors of Ontario and
Quebec shall from time to time, in the Queen's name,
by instrument under the great seal of the province,
summon and call together the legislative assembly of
the province. By section 72 the legislative council of
Quebec is to be constituted of persons to be appointed
by the lieutenant-governor, in the Queen's name, by
instrument under the great seal of Qaeb c. By section
15, so often as a vacancy shall occur the lieutenant-

governor, in the Queen's name, is to fill it.
It is said on the other side that section 82 found its

way into the act by inadvertence. This assumption,
I apprehend, cannot for a moment be entertained.
Those who make it must also account for sections 72
and 75 having found their way into the act in the same
way. But it is quite plain why these sections are
there. By section 88, the constitution of the legislature
of each of the provinces of Nova Scotia and New Bruns-
wick was declared to be continued as it existed at the
time of the union until altered; and the House of
Assembly of New Brunswick was to continue undis-
solved. The reason why the House of Assembly and
legislative councils of old Canada could not be con-
tinned was because of the division of Canada into the
two provinces, Ontario and Quebec; and it became
therefore necessary to provide for the creation of Houses
of Assembly for these two provinces; but it is impos-
sible for a moment to contend that the constitutions of
the four provinces were intended te be in any respect
different. If they were the same, it follows that the
prerogatives proper for the execution of provincial

692
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government are to be exercised by the lieutenant- 1881

governors. MERGER
Take another prerogative, namely, the prerogative of Are .ur

justice. It is quite clear that the administration of GENERAL.

justice in the province, including the constitution, oO.F e
maintenance and organization of provincial courts
both of criminal and civil justice, is committed to the
provinces. Courts of criminal as well as civil juris-
diction have been created in Ontario by the provincial
legislature. Are not these courts her Majesty's courts ?
.Does not the process of these courts run in the name of
her Majesty ? If the prerogative of justice is not to be
invoked in aid of the provincial courts, what authority
is there for the administration of justice in her
Majesty's name ? Was it not intended by the framers
of this act that her Majesty's prerogative of justice
should continue in the courts established by the pro-
vincial legislatures, just as if these courts had been
established by the Imperial parliament?

For these reasons I submit that the judgtnent ap-
pealed against should be affirmed.

Hon. Mr. Loranger, Q.O., followed on the same
side, on behalf of the province of Quebec :

The right in question is a common law right which
ought to be governed by local laws. This right is
called by different names; sometimes it is called an

.escheat, sometimes a reversion, and sometimes a droit

.de dishorence. It is nothing else than a fiscal right en-
grafted upon the law of succession. Society being
originally proprietor of all lands,. they revert to society
if the owner dies without heirs. The sovereign chosen
by society holds the land in trust for the people, as a
jidei commissum. The civil law theory of vacant
property is this: If a man gave up property with the
intention that some one should take, that person was
entitled to it, while if he abandoned it for the sake and

38
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1881 with the intention of abandoning it, then the first one
MERGE who took possession would be entitled to retain it; but

V. if the abandonment is without his will, then it goes to
GENERAL his heirs; and if he leaves no heirs, or they are un-

POR
ONTARIO. willing to accept, then it goes to the people at large,

- and under the Roman law it went to the Roman
Republic. That right was exercised by a public sale of
the property.

In France as well as in England, and in fact through-
out all feudal and monarchical Europe, the right of
escheat or droit de ddshdrence never ceased to be looked
upon as a right of descent,- whether exercised by a king
or a seigneur, and always formed part of the law of
succession. Did the king exercise that right in his
capacity of sovereign; in other words, as a royal
prerogative? No; but as representing the people, and
he had to demand it, and certain forms had to be
followed. He took as successor: see Ferridre, Coutume,
Tit. VIII., sur Art. 187.

It was so well considered as an incident of the law
of descent that it was legislated upon by the Fiench
I 'arliament. It is a maxim that they could curtail only
the civil law, still we find them legislating upon this
right. In Quebec it will go to the wife in default of
heirs, or to the donor, if the property came from an
ascendant.

At the time of the French revolution the feudal
system was abolished, and with it the droit de ddshdr-

.ence. How was it dealt with since? The civil code
was prepared, and Napoleon did not say it should go
to the sovereign or chief magistrate, but by Arts. 168
and 767, he says it shall belong to the state, not as a
prerogative right belonging to the head of the nation,
but as coming from the law of descent.

How was this right to be exercised after Canada was
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ceded to England ? Chitly on Prerogatives (1) dis- 1881
tinotly says it must be settled by local laws. Then it NER

was, and is, perfectly competent in this country for our NE

local legislatures to deal with this subject-matter. There GENER&L

was the drot d'aubaine, which formerly went to the 0NAo.
king, but this has been done away with by legislation.

I contend that if the Dominion Parliament have no
legislative authority over the subject-matter, it must
go to the provinces. It also falls under their control
under the words " property and civil rights." And I
say, that as a maxim of international law the right of
legislation over a subject belongs to the government
under whose control the subject-matter happens to be.

Lex rei site must prevail, even if the Confederation
Act did not say so in so many words. And this princi-
ple, viz., that escheat should be regulated by the laws
relating to property, is not peculiar to the law of Canada,
for both Blackstone and Chitty treat this subject-matter
under the heading of " the laws relating to the trans-
mission of property." ,

If the local legislature has legislative powers over
property, escheated property must belong to the local
and not to the federal government. A great part of
the argument on the other side was for the purpose of
shewing that the crown had not parted with its
prerogative, yet it must be admitted that the sovereign
is no longer in the personal enjoyment of this right,
and that it belongs now either to -the federal govern-
ment or the local government.

I contend that it belongs to the local government,
because it is a subject-matter over which the province
has legislative powers, otherwise you would have to
conclude that the federal government could own
property within the provinces which the local legisla-
tures by legislation could take away.

(1) Ch. 3, p. 25.
38
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1881 It having been established that the right of escheat
Mzana being governed by the law of property, namely, by the

A .ET law of succession, must, of necessity, fall under the con-
ONEiRAL trol of the provinces, vested, by the 13th paragraph of

?FOR
osviAnto. the 92nd section of the B. N. A. Act, with the power

of legislation over " property and civil righti'," it fol-
lows that as a consequence all public property, which
-at the time of confederation belonged to these provinces
and which became subject to provincial legislation,
must equally belong to them.

If the Confederation Act had been silent upon this
power, escheated property would have gone to the
local government on the ground, as I contend, that a
true interpretation of the federal compact is, that all
powers not specially conferred by it have devolved
upon the provinces.

In entering into the federal compact, the provinces
did not resign any of their respective constitutions,
powers, property and revenues to the federal authority
in such a way as to vest it with them to their entire
exclusion; in a word, they never intended to renounce,
and in fact never did renounce, their distinct and
separate existence as provinces, when becoming part of
the confederation; this separate existence, their auto-
nomy, constitution, revenues, property, rights, powers
and prerogatives, they expressly preserved for all that
concerns their internal government; and by forming
themselves into a federal association under political and
legislative aspects, they formed a central government
for inter-provincial objects only. Far from the federal
authority having created the provincial powers, it is
from these provincial powers that has arisen the fed-
eral government, to which the provinces ceded a por-
tion of their rights, property and revenues.

At the time of confederation, all legislative and ex-
ecutive power, legal attributes, public property and
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revenues that are now the appanage of the central 1881
government and of the provinces, belonged incontesta- M oa
bly to the latter. The federal compact did not create a A'tTNET
single new power. The part now belonging to the Gsius,

federal government was taken from the provinces to OAVr;
be conferred upon this former power.

The powers, in particular, that are granted by sec-
tion 91 to the Dominion parliament, had theretofore
formed part of the powers of the provinces, in common
with those mentioned in section 92, which remain
within the jurisdiction of the provinces. These powers
have been divided. Those conferred upon the federal
parliament were given to it, and those left to the pro-
vincial legislatures they merely retained. Then, all
that has not been vested in the federal government,
remains with the provinces; and again, in the distribu-
tion of powers made by these two sections, whatever be
their wording, the general rule is the provincial juris-
diction, and the exception the federal.

The same rule applies to the distribution of the pro.
perty; all belonged to the provinces at the time of con-
federation, and the federal government has no share,
except what has been given to it. There again, the
general rule is in favour of the provinces, and the ex-
ception is in favour of the federal government.

The authority of the lieutenant-governors, within
the limits of their jurisdiction, is on an equality with
the authority of the Governor-General. Both are,
within their respective spheres, representatives of the
Queen, the former in the provincial, the latter in the
federal sphere. It is true that the lieutenant-governor
is appointed by the Governor-General, but it is in the
name of the Queen that he is so appointed, and as her
agent or representative. In his official acts, it is the
Queen whom he represents and in her name that h
acts.
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1881 The relations between the provinces and the Im-
mEoER penal Government remain, after the union, what they

V.
AToREY were before. The Queen forms part of the legislature
GENERAL of each province, by the intermediary of the lieutenant-

FOR
O, rmo. governor; it is in her name that the houses are called

and prorogued and that the laws are assented to. The
sole change, in this respect, consists in the disallow-
ance and disapproval of provincial acts, which is made
by the Governor-General, but this is not a legislative
act.

The executive government resides in the person of
the lieutenant-governor, as the first magistrate of the
province, and here again he acts as the representative
of the Sovereign.

It is the same with the concession of the revenue to
the federal government as with legislative jurisdic-
tion and public property; here again, the public
treasury belonging to the provinces was divided to
make a budget for the federal government, the re-
mainder was left with the provinces.

The consequences to result from the solution of this
conflict between the provincial and federal claims are
of great importance to the provinces, and particularly
to the province of Quebec. In fact, if the federal pre-
tensions prevail, and the principle of the inferiority of
the provinces and the subordination of their legisla-
tures to the federal power is well founded, less than
fifty years will see their absorption in the central
government; and, the annihilation of local govern-
ments having done away with the necessity of their
existence, the federal government will give place to
that legislative union which is so justly dreaded by the
province of Quebec, whom I represent. Although hav-
ing no material and direct interest in the suit, the
consequences of an unfavourable result might so pre-
judicially affect its political condition th it thought
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it proper to join with the province of Ontario in as- 1881
serting their common claim to the present right of M =a
escheat or droit de dishdrence. Aro.r

To thoroughly understand the nature and extent of GENR.
FOR

the powers and limits of the jurisdiction of the ONTAnto;
federal parliament and of the local legislatures, a -

precise knowledge of their political situation at the
time of confederation and of the powers of their
legislatures, is necessary. Integral portions of the
British Empire for upwards of a century, United Canada,
Nova Scotia and New Brunswick, to which at first was
limited the federal compact, each possessed, under the
guarantee of England, whose power was felt rather in
protecting than in coercing them, an independent and
almost sovereign constitution.

This constitution, modelled on the British constitu-
tion, left them the absolute government of the inter-
nal affairs of the province, the control of their public
funds, the enjoyment of their property, and the dis-
posal of their revenues of all kinds; even the terri-
torial revenues which had been exchanged for a civil
list. Within the sphere of their powers, their legisla-
tures or provincial parliaments, under the aegis of the
principles of responsible government, worked freely;
and their internal action was not under the control of
any foreign power.

These provinces, each of which was clothed with the
totality of the powers now possessed separately by the
federal and local government, were therefore in the
enjoyment of their complete political and legislative
autonomy.

These constitutions, rights, and powers, and this
autonomy, were guaranteed to them by treaties, and
Imperial laws which, in the relations between the
British Government and the colonies, have the force of
treaties. The constitution of the united provinces of

599



SUPREME COURT OF CANADA. [VOL. V.

1881 Upper and Lower Canada (to speak only of these two
MRHae provinces) had been granted to them by the Union Act

A H NEY of 1840 ; and the constitutions which each had enjoyed
GENERAL for three-quarters of a century (with the suspension of

FOR
IARto. a few years in the case of Lower Canada) had come to

them by the Constitutional Act of 1791, not repealed
by the Union Act of 1840, but simply modifled to make
it harmonize with the union of the provinces and the
new system.

It is therefore to the Constitutional Act of 1791 that
we must look for the origin of the powers of the legis-
latures of the provinces of Canada, which were in! force
at the time of confederation, modified as has just been
stated. These powers, with the reserve of Tmperial
interests, were unlimited, and extended to every species
of legislation, whether public or private, necessary for
the good government and welfare of the country.
Thus, as already stated, it extended to all the objects of
legislation now divided between the federal parlia:-
ment and the local legislatures.

A right or a power is not taken away from a nation
or an individual, except by a law which revokes it, or
by a voluntary abandonment. Is there, in the resolu-
tions of the conference of the colonial delegates, held in
Quebec, in October, 1864, or in the federal act itself, one
word which repeals their powers o' explicitly dero-
gates therefrom? Certainly not. Does any ohe of
these resolution,-, or any section: of this law, or the
whole of either, imply an implicit repeal of such rights-?
Article 29 of the resolutions says, with respect to the
federal parliament: "The general parliament shiif
have power to make laws for the peace, welfare and
good government of the federal provinces (saving the
sovereiguty of England) and specially laws respecting
the following subjects." The B. N. A. Act, section 91,
enacts: "It shall be lawful for the Queen, by and with

600



VOL. V.J SU1REME COURT OP CANADA.

the advice and consent of the Senate and House of 1881
Commons, to make laws for the peace, order and good R

government of Canada, in relation to all matters not T
coming withiki the classes of subjects by this act GENERAL

assigned exclusively tQ the legislatures of the provinces." O Yoa.

See. 92.-" In each province the legislature may ex- -

ciusively make laws in relation to matters coming
within the clssds of subjects, next herdinafter
eitumeiated."

Were these powers of the provinces revoked by the
federal compact whicle became- the B. N. A. Act? On
the contrary the old provinces preserved their corporate
identity under confederation. A distinction must here ,

be made between the former province of Canada and
the other provinces, as those of ova Scotia and New
Brunswick, which eitered into the federal compact
under their old corporate names. Under the old con-
stitutional act of 1791, -Upper and Lower Canada each
formed a province deparately constituted, under the
names of the provinces of Upper and Lower Canada.
Reunited by the union- act of 1840, they formed only
offe province, under the name of the province of Canada.
Undei the B. N. A. Act of Union, they were again dis-
united aid nadc into two separate provinces, called
th# provinces of Onlario and of Quebec; but did they
again become in reality as each was under the act of
1791, although having different names ? Has this
difference in name and in territorial boundaries effected
a difference in their identity, and can it be said that
they have becore liew cotporafions? Hadve they fiot
rather remained as they were, as weH as- Nova Scotia
and Aew Arunswick? The maxim of law Nil facit error

nontihis, cun de corpore constat, a maxim of universal
appfication in all legal matters, and which declares
that the name does not affect the thing, so long as its
ideitity is apparent, seems to settle the question. - The
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1881 only difference in the result is, that, in place of enter-
MEtE ing the confederation under only one name and as a

ArToRwRy single member of the union, the two provinces entered
GENERAL it under two different names and as two members of

FOR
Oiawo. the union. They are, moreover, each clothed with the

- same powers as before, and as the other confederated
provinces, each having one and the same constitution.
I do not see, either in the resolutions of the con-
ference. or in the federal act, any provision which
would give a pretext to the pretension that, in entering
confederation, the provinces lost their former identity
to acquire a new one.

Any such inference is rejected by the preamble of the
act, which states: " Whereas the provinces of Canada,
Nova Scotia and New Brunswick have expressed -their
desire to be federally united into one dominion under
the crown of the United Kingdom of Great Britain and
Ireland, with a constitution similar in principle to that
of the United Kingdom;" and by section 3, which de-
clares: "It shall be lawful for the Queen, by and
with the advice of her Majesty's most honourable Privy
Council, to declare by proclamation that, on and after
a day therein appointed, not being more than six
months after the passing of this act, the provinces of
Canada, Nova Scotia and New Brunswick shall form and
be one dominion under the name of Canada; and on
and after that day those three provinces shall form and
be one dominion under that name accordingly;" and sec-
tion 5, which enacts: " Canada shall be divided into
four provinces, named Ontario, Quebec, Nova Scotia and
New Brunswick," makes the contrary decision absolute.

It was the identical old provinces which united to
form a new government and to constitute a federal
dominion, without losing their identity; and without
ceasing to be what they had been, distinct govern-
ments. It is not then from the Dominion that the

002
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provinces arose, but it was the provinces that created 1881
the Dominion and were transformed into a new politi- MERn

V.
cal body, without ceasing to exist in their former A o,,
condition. GaNaL

Were they endowed under the new system with ONarT)o.

their former constitution? Is the constitution given -

to them by the federal compact their old constitutions
modified to suit the new order of things, or is it a new
constitution?

It is necessary, first, to know what were the organic
characteristics of the old constitution. - Let us confine
ourselves to the constitution of the provinces of Upper
and Lower Canada, and to that of the province of
Canada. These constitutions were formed upon the
model of the British constitution. The executive
power resided in the person of the sovereign, repre-
sented by the Governor-General or a lieutenant-
governor. The legislative power resided in a legisla-
ture sometimes known as the provincial parliament,
composed of three branches; the governor or lieu-
tenant-governor representing the sovereign, the legis-
lative council, appointed by the governor, and a legis-
lative assembly or house of assembly, elected by the
people. The parliament was convened by the gover-
nor in the name of the sovereign, it was prorogued in
the same manner, and the laws were assented to in the
same name by the same officer. Let us see what are,
on the same subjects, the provisions of the federal com-
pact in the constitution of the provinces.

The learned counsel referred to secs. 58, 71, 82, 90, 55
of the B. N. A. Act.

It is objected to the analogy, which we find be-
tween the executive and legislative powers conferred
upon lieutenant-governors and the provinces of the
confederation, and the same powers conferred upon the
former governors and lieutenant governors and the old
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1881 provinces, that under the new system the sovereign
xvfuSEE does not exercise the executive power as under the old,

ATmWiW through the governor who represents him, and by
GE&Mit- whom he was directly appointed; that under the new

F66
OS ifAEi. system the lieutenant-governor is appointed by the

- Governor-General, of whom, and not of the sovereign,
he is the representative. Secondly, that the sovereign
is not a branch of the legislature of the provinces, be-
cause the lieutenant-governor, clothed with secondary
powers as just stated, does not represent the sovereign
as the first branch of the legislative authority.

The answer to these objections is based upon the
fundamental principles of the British Constitution,
upon which depends the Imperial Sovereignty itself,
and the constitutional existence of the colonies, which
are: That the executive power of the nation resides in
the person of the sovereign, as the chief magistrate of
the realm, and the legislative power in the parliament,
composed of the sovereign himself, and the other two
branches of the nation, the House of Lords and the
Commons. That it is from the sovereign and the par-
liament thus composed that is derived the source, prin-
ciple and end of all power, "fons principium el finis
omnis polestatis."

According to the constitutional doctrine, all legisla-
tive and executive power granted by England to her
colonies is a delegated power, the legislative power be-
ing delegated by the parliament, of which the sovereign -

is the first branch, and the executive power by the
sovereign alone, of whom the colonial governors are the
representatives in the executive government as well as in
the legislatures. The authority of the governors ap-
pointed by the sovereign is in no sense personal; it is
in the name of the sovereign that they exercise it, in
virtue of a commission, which might be assimilated to
what is, in the civil lw, an ordinary mandate.
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In .political'as in civil law, in the absence of any 1881
provision specially applicable to the subject, recourse x as
must be had to the common law, to ascertain the rela- A var
tions between the government and the governed. This GENERAL
rule is admitted in Eagland, where, for instance, the 0. Wo.
publicists hold that the.hereditary right to the crown
is governed by the law of ordinary-successions. It was
thus that on the death of Edward VI. without children,
the crown, like the-large baronies, devolved, in default
of other heirs male of the .late-king Renry VIII., to his
two daughters, Mary-and Elizabeth, but-the former ex-
cluded the latter, to avoid a plurality of. sovereigns. -

Applied to the powers of lieutenant-governors, the
rules of mandate, which, being drawn from the .civil
law, and founded upon natural reason, are common to
all civilized nations and are the same in England as in
Canada, clearly show how the federalists are in error,
when they hold that the lieutenant-governors do not-rep-
resent the sovereign. One of the fundamentalprinciples
in matters of mandate is -that the persons commissioned
by the mandatary, with the consent or by order of the
mandator, to execute -the mandate, are responsible to
the mandator, and represent him for all the purposes of
the mandate. Here, the Governor-General, appointed by
the sovereign under the Federal Act, appoints the
lieutenant-governors to fulfil certain functions created
by the same act. Can it be doubted that the Governor-
General having made the appointment in the name of the
Queen, and made it for her, the lieutenant-governor is

not his servant, but became, as the Governor-General
himself, one of her Majesty's officer, and that, in the
performance of the duties conferred upon him, he
represents the sovereign ?

What are his functions ? The executive power resides
in his person, by section A8, as we have seen. -He is
assisted by an executive council (see, 63), and-he can exer-
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1881 cise all powers and functions declared to be exercis-
MERCER able by the lieutenant-governors formerly.

V. Now, by the Union Act of 1840, which in these
GENERAL respects was in force at the time of confederation and

FOR
ONTAslo. which confirmed the provisions of the Constitutional

- Act of 1791, the governor of the province of Canada
convened the parliament in the name of her Majesty
(sec. 4) as he still does under art. 81 of the Federal
Union Act; prorogued it in the same name (sec. 30); in
the name of her Majesty, gave assent to or refused to
sanction bills (sec. 87); and, a very remarkable fact, by
section 59, it was enacted that the exercise of the func-
tions of governor should be subject to her Majesty's
orders; a provision which is not repealed by the Con-
federation Act, but is still in force under section 65 of
that act hereinbefore recited. If that law intended to
subordinate the exercise of the functions of lieutenant-
governor to the control of the Governor-General, as his
officer, would it not have modified the provisions of
section 59 of the Union Act of 1840 in order to apply it
to the Governor-General, instead of simply keeping it
in force and leaving the exercise of the functions of
lieutenant-governor to be subject to the orders of her
Majesty. It is equally to be noticed that the powers of
the governor, created by the Constitutional Act of 1791,
are not only not repealed, but, on the contrary, are re-
enacted in the Union Act of 1840; and for further
security, the latter law has a special provision that the
powers conferred upon the governors by the old consti-
tution are continued by the new.

Let me, however, continue the enumeration of the
powers of a lieutenant-governor under the federal con-
stitution. He forms, as we have already seen, the first
branch of the legislature (sec. 71). In Quebec he
appoints by instrument under the great seal the legis-
lative councillors, in the same of the Queen, and not in
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that of the Governor-General (a provision re-enacted 1881
from the preceding constitutions of 1791 and 1840. If Manon
a vacancy in the legislative council of Quebec should ATommy

occur, by resignation or otherwise, the lieutenant-gov- GENERAL.

ernor, in the name of her Majesty, fills the vacancy, by Or.Ano.
appointing a new legislative councillor (sec. 75). He -

appoints the speaker of the legislative council of Quebec
(sec. 77). It is not here stated that it is in the name of her
Majesty, but was not that omitted to avoid a pleonasm ?
He fixes the time for the elections and causes the writs
to be issued (secs. 84 and 89). No appropriation of the
public revenues or taxes can be made by the legislature,
unless previously recommended by the lieutenant-gov-
ernor (secs. 54 and 90.)

Are not these functions of the lieutenant-governors
royal functions, which the sovereign, as chief executive
magistrate of the nation, as the first branch of parlia-
ment, exercises in England, and which none other than
her representative can exercise in a colony ? These
functions are numerous, as we have just seen, but were
they only to include two of the powers explicitly granted
by the Federal Union Act, the appointment of legisla-
tive councillors in the name of the Queen (sec. 72), and
the convening of the legislature in the same name (sec.
82), this double prerogative affords, beyond doubt, the
proof that he is the mandatary of the sovereign. In fact,
he acts directly in the name of the Queen in the exercise
of these two powers, and not in that of the Governor-
General: the choice of councillors no more rests with
the Governor-General than that of any other provincial
appointment, and to the Queen alone belongs the power
of convening any legislature in her empire, from the
Imperial Parliament to the legislative body of the
humblest colony, since this convening is a prerogative
of the executive, residing solely in the sovereign and in
the colonies exercised through the governors.
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1881 It is evi4ent that, both from the legislative and
MERGER executive point of view, the royal prerogatives-which

ET in England are not the personal appanage of the sover-
GENERAL eign, but are the property of the people, and which the
O$T, 1o. -sovereign holds in trust to exercise them in the interests

- of the British nation-are equally exercised in the pro-
vinces by the Queen, not more however to her personal
.profit than in the mother country, but for the people of
-the provinces, with respect to whom these prerogatives
have not lost their character of a trust; and that not
being able to exercise them herself she has delegated
their exercise to the .lieutenant-governors who are her
mandataries.

I now come to the objection that the legislatures are
not called parliaments.

What is a parliament? A parliament is " a meeting
or assembly of persons for conference or deliberation."
In its judicial sense the word has only the value given
it by the custom of different countries, and it has no
accepted determined meaning, to signify the powers
belonging to one or more legislative assemblies.

In the old provinces which now form the Canadian
confederation, the provincial legislatures were indiffer-
ently called parliaments or legislatures. It was held
that they were mutatis mutandis clothed with the same
power as the British parliament, and (until the Union
Act of 1840, which conferred upon the legislative
assembly the absolute right of electing the speaker)
when the latter claimed from the governor or lieutenant-
governor the confirmation of his election, he claimed
the parliamentary privileges which are recognized in
the English parliament.

The name of " parliament " was given to the.legisla.
tures of the old provinces in a host of official, parlia-
mentary and legislative documents; even in acts of
the British parliament itself. The word "parliament,"

B(O8
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as a synonym of " legislature," was so familiar under 1881
the old system, that the resolutions of the Quebec con- xmRCER
ference make use of both terms jointly to signify the ATS.EY

legislative body of the confederation. "There shall be GENERAL

a general legislature or parliament for the federated OnF O.
provinces, composed of a legislative council and a house -

of commons," says the 6th of these resolutions. The
41st says: "The local government and legislature of
each province shall be constructed in such manner as
the existing legislature of each shall think fit."

The control which England, in theory, possesses over
the colonies, exercised in legislating for them or in re-
pealing their legislation, is an act of legislative power,
that is to say, of parliament, whilst the veto or disal-
lowance of the laws is an act of executive power, that
is to say, of the soverign acting with the advice of his
council; and it is the same with the disallowance by
the Governor-General of provincial laws. This disal-
lowance, which is only a prohibition from carrying
into execution a colonial law, that might trench upon
Imperial prerogatives or give rise to serious conflict be-
tween the rights of the empire and those of the colonies,
has always been and still is considered in England, not
as an act of legislation, but of executive authority.

For the same reason, of avoiding encroachment by
local legislation upon imperial interests and federal
legislation, and conflicts between both legislations, and
to facilitate this double supervision, which is better
exercised upon the spot than in England, the federal
Union Act placed this right of veto in the hands of the
Governor-General; but it is not as a branch of the par-
liament and as administering legislative authority that
he exercises such right, but as representing the execu-
tive authority of the confederation; and in the exercise
of this authority he acts upon the advice of his council,
who are responsible for such, as for all other advice.

89
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J881 Nothing in the federal union act rebuts the assertion
MERCER that the confederated provinces are identically the old

Arro.lu provinces, with the exception, however, of the prov-
GEnBAuL inces of Quebec and Ontario, divided into two as they
ONTARIO. were before the union act of 1840, under the constitu-

tional act of 1791.
I will now shew that this Union Act itself, in ex-

press terms, establishes this proposition. The preamble
states: "Whereas the provinces of Canada, Nova Scotia
and New Brunswick have expressed their desire to be
federally united into one dominion, (section 8) it shall
be lawful for the Queen......to declare......that......the
provinces of Canada, Nova Scotia, and New Brunswick,
shall form and be one dominion under the name of
Canada. (Section 5.) Canada shall be divided into
four provinces, named Ontario, Quebec, Nova Scotia and
New Brunswick."

And the act continues thus to speak of the provinces,
whose existence, as old provinces, it recognizes, without
saying a word of the creation of new provinces. We
have just seen that the legislatures are composed of the
Queen, represented by the lieutenant-governor, and, for
Quebec, of the legislative council and legislative
assembly; that the executive power resides in the per-
son of the lieutenant-governor, as representing the
sovereign, and that the organization of powers is the
old provincial organization, notwithstanding the dis.
allowance of the bills of the legislature by the Gover-
nor-General and the appointment and removal of
lieutenant-governors by that officer. This organization
of powers would alone be sufficient to shew that the
constitution of the provinces remained identically the
same, but the constitutional act goes further and com-
pletes this proof, by declaring (section 88) that " the
constitution of the legislature of each of the provinces
of Nova Scotia and New Brunswick shall continue as it
exists at the uion."
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The Union Act further contains provisions respecting 1881
the constitution of Quebec and Ontario, only because of MX=can
the dis-union and the inequality of the provincial Aw .
representation of these provinces. GENERAL

The third paragraph of the preamble of the union owRazo.
act, which states: "It is expedient, not only that the
constitution of the legislative authority in the do-
minion be provided for, but also that the nature of
the executive government therein be declared," and
which does not extend this provision to the provinces,
corroborates this assertion. It was decided at the
Quebec conference (Art 41) that: "The local govern-
ment and legislature of each province shall be con-
structed in such manner as the existing legislature of
each such province shall provide."

I have stated that the powers of the provinces could
not be taken from them, except by the constitution or
by the abandonment made by them. It is one of the
points of the doctrine hostile to local powers, that in
entering into confederation, the provinces returned to
the Imperial government all the rights theretofore
possessed by them, as well as all their property, so that
a new distribution thereof might be made between
them and the federal government.

This doctrine is contrary to all the political events,
which preceded, accompanied and followed confedera-
tion; it is altogether improbable and we must say is
regugnant to common sense. Why should the province
of Quebec, for example, have, abandoned its rights, the
most sacred, guaranteed by treaties and preserved by sec-
ular contests, and sacrificed its language, its institutions
and its laws, to enter into an insane union, which, con-
tracted under these conditions, would have been the
cause of its national and political annihilation ? .And
why should the other provinces, any more than Quebec,

94i
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1881 have consented to lose their national existence and con-
MBRGER summate this political suicide?

AT EThis principle, that the provinces retained their old
GENBERAL powers when they entered confederation, and have,
oN ao. under confederation, continued to be governed by their

- former constitution, was judicially consecrated by the
court of appeal in the Tanneries case. At least the
majority of the court decided in that sense, and
especially the opinions of Chief Justice Dorion and of
Judge Sanborn.

The general government can have only those powers
which are conferred upon it by the confederated pro.
vinces. This government is essentially the creation of
those provinces, as an ordinary partnership is the work
of the partners. In the absence of contrary provisions,
the particular governments are managed by the organic
rules which constituted them before forming the confed-
eration, and preserve all the powers which belonged to
them, if they do not delegate a part to the central gov-
ernment. In the case of the Canadian confederation,
the provinces did not attribute to the federal govern-
ment powers of a different nature from those that each
before possessed. They delegated to it a portion only
of their local powers to form a central power, that is to
say, they allowed it the management of their affairs of
a general character, but retained their own government
for their local affairs. It was a concession of existing
powers that was made to it and not a distribution of new
powers. The powers of the central government came
from the provinces, as those of an ordinary partnership
come from the partners; to invert the order and state
that the powers of the provinces come from the central
government, would be to reverse the natural order of
things, place the effect where the cause should be, and
have the cause governed by the effect.

I have said that if there is relative inferiority and
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superiority between the federal government and the 1881
provincial governments, such inferiority is to be found xHRall
with the federal government, and the superiority with A :RxEy
the governments of the provinces. But it is not neces- GENEW

sary to make this comparison in order to establish their ONAIMe.
respective competence; let us rather say that there is -
equality between them, or rather a similarity of powers,
and that each of the two powers is sovereign within its
respective sphere. Blackstone says: "by sovereign
power is meant the making of laws, for wheresoever
that power resides all others must conform to and be
directed by it, whatever appearance the outward form
and administration of the government may put on."
According to this principle, whatever may be the
respective importance of the powers conferred upon each
of the governments in the exercise of their powers, each
having an independent authority is equal in authority.

In the United States the central power is subordinate
to the government of the states; it is from the states
that congress draws its authority, and all powers not
conferred by the -constitution upon congress, belong to
the states. Canadian federalists wish to lay down this
principle of the constitution of the United States as
special and exceptional, contrary to the principles of all
other confederations and notably to that of the Canadian
confederation. We maintain, on the contrary, that this
superiority of the states over congress is a general prin-
ciple, and is derived from the nature of confederations
themselves; that the same principle prevails in the
Helvetian and Germanic confederation, and in all other
possible confederations; that it is of the essence of the
federal system; that the central government has only
those powers which are conferred on it by the states,
and the latter retain the remainder, for the very simple
reason that the central government is the creation of the
several governments that have given it the form and
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1881 the totality of powers which they deemed suitable, and
Manan no more.

9. But, once more, this does not give rise to relative
GNEBAL authority, since each of the governments remains abso-

ONonRO. lute master and independent of the other within its
sphere of authority. It is legislative equality for the
Canadian confederation.

Starting from the preconceived idea that the provinces
are subordinate to the federal parliament, an application
of this principle has been sought in the distribution of
powers, made by sections 91 and 92 of the Confederation
Act, in the text of these articles.

The dominant idea of these two sections is to attribute
the power of legislating upon matters of general interest
to the parliament of Canada, and the power over matters
of local interest to the provinces. It is only when two
countries join together and submit to a general govern-
ment, while preserving their local government, that the
powers attributed to the central government become
general, and those reserved to the individual govern-
ments remain local.

Outside of this granting or concession, altogether
arbitrary or conventional, there cannot be a general rule
to establish the line of demarcation between these
general and local powers. Thus in stating that all
matters of a general character, not reserved for the pro-
vinces, belong to parliament, and those of a local nature,
not assigned to parliament, should belong to the legis-
latures, the draft of the Confederation Act stated nothing,
or only repeated that which had been declared in the
distribution of the special subjects assigned to each of
the legislatures by the remainder of article 29 and by
article 43. As these articles, dealing with particular
powers, might have omitted a large number, and as the
working of the governments might be impeded by these
omissions, the authors of thelfederal Union Act, who
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gave the finishing touch to the draft in England, felt 1881
that, to remedy this serious inconvenience, it was
necessary to establish another line of demarcation and *
another rule of competence, by means of which they GENERAL

remedied this omission by having those omitted cases o m
entered in one or the other category of powers; and, to -

attain this end, they amended the draft in the manner
shown by sections 91 and 92.

Let us consider the effect of these amendments. Sec-
tion 91 of the federal Union Act states: that it shall be
lawful for parliament to make laws in relation to all
matters not coming within the classes of subjects
assigned to the legislatures. These subjects being
those specially enumerated in section 92, and followed
by a distribution of all matters of a merely local or
private nature in the province, it follows that this limi-
tation of their local or private matters, was taken for the
general line of demarcation between the powers,
that their local or private matters, including those
specially enumerated in section 92, remained within the
competence of the local powers; and the rest of the
powers necessary for the peace, order and good govern-
ment of Canada, with those specially set forth in section
91, were attributed to the powers of parliament, and
must have been considered as general powers.

But, as these latter powers specially assigned to par-
liament by section 91,'were powers withdrawn from
the provinces, and before confederation were local
powers, to remove doubts upon the conventional nature
of these powers declared to be general, section 91 adds:
" and for greater certainty, but not so as to restrict the
generality of the foregoing terms of this section" [that is
to say, to prevent those omitted powers from being con-
sidered otherwise than as powers of the federal parlia-
ment] " it is hereby declared that (notwithstanding any-
thing in this act) the exclusive authority of the parlia-
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1881 ment of Canada extends to all matters coming within
a ,the classes of subjects," etc.

**E The rule of distribution of federal powers then is,AWORNET
GENEAL that all which is not local and, as such, does not belong
O R a to the government of the provinces, belongs (including

- the powers enumerated in section 91, which will
always be considered as general powers) to parliament.

Sections 91 and 92 might, perhaps, as well have
been couched in the following terms: "The compe-
tence with respect to matters of a local or private
nature, including the powers specially enumerated in
section 92, which shall always be considered as local
powers, shall belong to the legislatures, and the re-
mainder of the legislative powers necessary for the
peace, order and good government of Canada, includ-
ing the special powers enumerated in section 91, shall
be considered as general powers and shall belong to
parliament."

It was also to avoid confusion and doubt as to the
concession to parliament of competence in these mat-
ters, that section 91 added: " And any matter coming
within any of the classes of subjects enumerated in this
section shall not be deemed to come within the class of
matters of a local or private nature, comprised in the
enumeration of the classes of subjects by this act
assigned exclusively to the legislatures of the prov-
inces."

I cannot overlook the difficulties in interpretation
occasioned by a phraseology so intricate and so con-
fused, and in order to understand it better, we might
again further alter the wording of these articles, which
might be summed up as follows: " With the excep-
tion of the matters enumerated in section 92 and of all
which are of a local or private nature, which shall be
within the competence of the provinces, parliament
shall have power to make laws necessary for the good
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government of Canada, upon all other matters, includ- 1881
ing those enumerated in section 91." a ER

In taking this rule for a guide, let us see what would I.
be the natural and logical process to practically estab- GENERAL

FORlish the line of demarcation between the two powers. 1TABIo.

If the 16th paragraph of section 92, granting to the -

provinces legislative power over matters of a local and
private nature, had not been joined to the fifteen other
paragraphs, a rule of easy application would have pres-
ented itself. The competence of the provinces would
be limited to particular matters or to a particular class
of laws, the remainder would belong to the federal par-
liament, and it might, in that case, have been truly said,
that all powers not delegated to the legislatures belong
to parliament. The competence of the provinces would
have been special, and that of parliament general. But
it was not so, and the law has granted to the provinces
power over all local matters, in addition to those
specially enumerated in the paragraphs preceding
paragraph 16. It follows that the concession to the
provinces was general, for the aggregate of local and
private laws constitutes a generality.

I have stated that each of the provinces was clothed
with all the powers conferred upon the two legisla-
tures, the powers conferred upon parliament were with-
drawn from the provinces. All the powers of the
provinces, I also stated, were powers of a local order,
that which remained retained its nature and that which
was withdrawn to be attributed to parliament was only
by a fiction called general, being in reality a particular
competence. As a general rule, then, all powers be-
long to the provinces and the powers of parliament be-
long to it only as an exception; the powers of parlia-
ment come from the provinces, which are the source of
all legislative authority in the confederation, and the
legislative power of parliament is only a residue of the
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1881 provincial legislative power. In this order of ideas, it
's should be said that all power which is not federal has

ATTORN remained provincial. To ascertain the nature of any
GENERAL power whatever, it is necessary, then, to examine all

ONRO. classes of local subjects, and it is only when this power
- does not enter into one of these classes and when it

interests all the provinces, that this power is a federal
power. If it interests only one or more of the provinces,
without interesting all, it remains within the provincial
sphere.

Again, the provincial competence constitutes the rule,
the federal the exception.

This conclusion is in accordance with the spirit of
legislation, and with the practical end which the
authors of confederation had in view.

At the outset of confederation no person had any idea,
of forming a political association; it was rather a com-
mercial league of the nature of the Hanseatic league
or the German Zollverein, than a confederation of the
nature of the Germanic or Helvetian confederation,
which the provinces wished to form between them-
selves. This view results from historical documents
and the debates in the provincial legislatures upon the
subject of the resolutions of the conference. It was
only gradually and later on that the basis of their
association was enlarged and the circle of their com-
mon interests extended to form a general government.

Whatever may have originally been the importance
more or less great of their general relations, the idea
that prevailed was to have the interests common to all
the provinces managed by the general government and
to leave the provinces in possession of their particular
government for the internal management of their private
interests.

Starting from this idea, upon any given point, the
object of any inquiry as to the competence of either
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power must be to ascertain whether the subject upon 1881
which legislation is sought affects only one or more of x a
the provinces or all of them. If this object comes ArrOwRE
directly and specifically within the sphere of one of the emsaw"
two powers, as marked out by sections 91 and 92, there on Io.
is no doubt that it must be attributed to the power -

which was specifically clothed with such competence.
Thus, for example, if the object has anything to do
with the postal service or the defence of the country,
it"would be federal; if with the civil law or the ad-
ministration of justice, it would be provincial; but if it
does not fall within the special attributes- of any of
these powers, that is to say, within any of the 29 para-
graphs of section 91 and the 15 paragraphs of section
92 or what may be inferred from them, then under the
general provisions of paragraph 16, it must first be
ascertained whether it is local, and for this the subject
matter of the two sections and the general spirit of
legislation must be inquired into. If this subject
affects only one or more provinces, as has been stated,
it must be left to be disposed of by the legislatures; if
it affects all the provinces, it is within the competence
of parliament, and in doubtful cases, as that only which
is federal belongs to parliament, and the rest should
belong to the provinces which must have originally
controlled and now control all which is not federal,
such subject would be treated as local. In a word, in
cases of doubt the doubt is decided in favour of the
provinces, which are the source of all the powers.

It does not always happen, however, that legislation
takes such a decisive character; there are hosts of sub-
jects which affect both general interests and the parti-
cular interests of the provinces, and it is upon this fre-
quent division of interests, that the federalists have
based their argument in favour of the federal.parlia-
ment. They say, in cases of doubt, only those matters
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1881 that are purely local, and within the terms of paragraph
Sa16 of section 92 are of provincial competence and the

**E rest is federal. But this reasoning is evidently based
GINEIRAL upon false conceptions of legislative principles; for, in
ONT.U o. legislation all the powers are divisible in the same way

- as the subject upon which they are exercised. If alaw,
clearly federal, affects a local interest, this interest is
withdrawn from the jurisdiction of parliament, how-
ever unimportant such interest may be, as compared to
the general object of the law, and vice versa for the
province. For instance, let us suppose a commercial
law ; if this law affects solely the interprovincial inter-
ests of commerce, it belongs to parliament, in the same
manner as if it affected only the civil interests arising
from commercial relations, it would belong to the prov-
inces, but if it affected both the interprovincial inter-
ests and private relations, giving rise to civil interests
between traders, it would belong, for its interprovincial
portion, to parliament, and for its local portion to the
provinces. To ignore this distinction and say, that in
cases omitted, or in the cases provided for, only matters
of a purely local nature are within the competence of
the provinces, and that all mixed legislation belongs to
parliament, is to set up a principle contrary to daily
legislative experience, for there is not in legislation any
subject purely general or purely local and private.
This would be to invade the rights of the provinces.
Paragraph 16, in qualifying as merely local the mat-
ters reserved to the provinces, made use of a word that
was void of meaning and altogether inapplicable. The
end of section 91 had first simply called these same
subjects local and private; this corroborates the argu-
ment that the adverb merely which precedes them in
paragraph 16 of section 92 has no value.

I have spoken of subjects that might be within the
competence of both powers, on account of their double
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iiature, general and local, in connection with the omitted 1881
cases in sections 91 and 92. In addition, there exists, MERCE

for some of the subjects enumerated in those sections, a AP.

concurrent jurisdiction growing out of the very attri- GENERAL
FORbution of power which gave rise to them. ONTAo.

Thus, paragraph 3 of section 91 gives as within federal -

jurisdiction " any mode of taxation," and paragraph 2
of section 92, leaves to the provinces " direct taxation
within the province in order to the raising of a revenue
for provincial purposes." Respecting direct taxation
allowed to both powers, and in all cases in which their
competence is manifest by the law, there is no necessity
for interpretation and consequently no doubt, the benefit
whereof should be accorded to the provinces against the
federal power.

Section 95 again gives to the provinces and to the
parliament concurrent power to make laws in relation
to agriculture and immigration, to the former in each
province, and to the latter for all the provinces; but it
is enacted that the law of the province shall, in case of
repugnance to the federal law, yield to that law and
have no effect. Here again it is evident that interpre-
tation is not required, the superiority of the federal law
being declared.

Let us pass now to the powers of the provinces
respecting public property.

According to the organic principles of confederation,
there is a connection between the legislative powers
and the right of property. The provinces entered into
the federal compact with the entirety of their public
property, as they entered into it with the entirety of
their political rights and legislative powers. All public
property, which was not granted to the federal govern-
ment, remained with the provinces. In addition to the
property, which is disposed of between the federal gov-
ernment and the local government by the act itself,
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Issi section 117 states, " the several provinces shall retain

MERcar all their respective public property, not otherwise dis-
* posed of in this act," a provision that shews, that the

(BNERAL provinces, in entering the union, had not abandoned

OnRo. their rights of property any more than they had aban-
- doned their legislative powers; but that they had

retained all that they had not resigned to the federal
government. They also each have their separate budget,
and section 126 enacts that the duties and revenues
over which the respective legislatures of Canada " had
before the union, power of appropriation, as are by this
act reserved to the respective governments or legisla-
tures of the provinces, and all duties and revenues
raised by them in accordance with the special powers
conferred upon them by this act, shall in each province
form one consolidated revenue fund to be appropriated
for the public service of the province," and section 109
in addition to these provisions adds, "all lands, mines,
minerals and royalties, belonging to the several. prov-
nces of Canada, Nova Scotia and New Brunswick at the

union, and all sums then due or payable for such lands,
mines, minerals, or royalties shall belong to the several
provinces of Ontario, Quebec, Nova Scotia and New
Brunswick in which the same are situate or arise."

It is objected, that the provinces have not, as the
federal power, a civil list, but this is an error. Out of
the consolidated fund, established by section 126, a
certain sum is set apart to defray the civil expenditure
of the province, and if it is objected that the province
has no civil list, as was done by a judge in the question
of an escheat mooted between the federal attorney-gen-
eral and the attorney-general of Quebec, that the civil
list is granted to the sovereign in England for her per-
sonal expenses and that ours does not contain a similar
grant, inasmuch as the province does not defray the
salary of the representative of royalty, we would answer
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that if we do not give a grant to the sovereign, we pay 1881
the officers of the civil government, and that it is from '.;R
this application of the public funds that the civil list

ATTORNEY
gets its name. Some French writers even think anom- shNERuAL
alous the English practice, which calls the civil list the OFio.

grant to a sovereign who does not pay the civil expenses -

of his government, expenses that are paid by the state.
As with finances so with respect to legislation and gov-
ernment, the provinces then are, with the exception of
the cases provided for, and which we have enumerated
above, independent of the federal government and in the
sphere of their property, rights and powers, they are on
an equality with it. If it were not that the Imperial
sovereignty over-rides all our public organization we
would say that they are sovereign in this sphere, as it
is in its sphere.

RITCHIE, C. J.:-

This is an action brought by the Attorney General
for the province of Ontario to recover from the defend-
ants the possession of a certain parcel or tract of land in
the city of Toronto and county of York, in the province
of Ontario, being part of the real estate of one Andrew
Mercer, late of the said city of Toronto, issuer of mar-
riage licenses, who died intestate, and without leaving
any. heirs or next of kin, on the thirteenth June, 187 1,
and whose real estate, it is alleged, escheated to the
Crown for the benefit of the province of Ontario. The
said Andrew Mercer, at the time of his death, was seized
in fee simple in possession of the parcel of land in ques-
tion.

The action was commenced in the Court of Chancery
for Ontario by the filing of an information on the 28th
day of September, A. D. 1878.

The defendant, Andrew F. Mercer, demurred to the
said information for want of equity.
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1881 On the 7th day of January, 1879, the Vice-Chan-
MERER cellor made an order overruling the said demurrer.

V. From this decision the said defendant, Andrew F
ATTORNEY

GENERAL Mercer, appealed to the Court of Appeal and the

O1,"Tnxo. appeal was argued on the 23rd day of May, A. D. 1879;
- and on the 27th day of March, 1880, the said Court

RitchieC. e of Appeal affirmed the order overruling the demurrer
and dismissed the appeal with costs.

Against this last mentioned judgment and order of
the Court of Appeal the defendant, Andrew F. Mercer,
now appeals to the Supreme Court of Canada. The
parties agree that the appeal shall be limited to the
broad question as to whether the government of Canada
or of the province is entitled to estates eacheated to the
Crown for want of heirs.

We have therefore nothing whatever to do with any
other, question than simply to determine to which
government escheated estates belong.

The determination of this question depends upon the
construction of the B. N. A. Act.

Before, however, referring to that Act, to enable us
the better to understand its provisions and to arrive at
a correct conclusion as to the intention of the Parlia-
ment of Great Britain in reference to this matter, it may
be well to see what the state of the law was in regard
to escheated estates, and how such estates were dealt
with in the.provinces at the time this Act passed.

With respect, then, to the law of escheat, the doctrine
is unquestionably founded on the principles of the
feudal system, and is not to be confounded with for-
feitures of land to the Crown, from which it essentially
differs. Mr. Chitty, in his prerogatives of the Crown (1),
observing on this difference, says:

For forfeitures were used and inflicted as punishments by the old
Saxon law without the least relation to the feudal system, and they
differ in other material respects.

(1) P. 230.
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Aid iherefore, he says: 1881

Escheate revert to the lord of the fee who is almost Msoan
universally the king. In the cases of attainder of high treason, the i V

superior law of forfeiture intervenes and renders the doctrine of G z
escheat irrelevant, for by such attainder labds of inheritance, though , io.
holden of arither lord, are forfeited to the Crowii. OYARIO.

And Chancellor Kent says o'f Title by forfeiture: RitaieIc.J.
The English writers carefully distinguish between escheAt to the

Chief Lord of the fee and forfeitur6 to the Crown. The one W'as i
consequence of the feudal connection, the other was ahteris to it,
and inflicted upon a principle of public policy.

it is clear that the law of escheat is an incident of
tenure by which for failure of heirs the feud falls back
into the lord's hand by a termination of the tenure, and
therbfore it is said that al tairds and tenements held in
sW"5e; *hetRhr bT 'tl kikg or of a subject, are liable
to the law of eacheit, and no specibs of property which
does not lie in tenure is subject to escheat, and so Mr.
Chitty (1) saybs:

Ais jesty's right of escheat stands on the same ground as every
other legid right, it arises out of the seizen, and is, in general,
goveid'Yed by the same rules as govern escheats to the subject.

And Chancellor Kent thus speaks of title by escheat (2):
This title, in the English law, was one of the fruits and conse.

quences of feudal tenure. When the blood of the last person seized
became extinct and the title of the tenant in fee failed for want of
heirs or by some other means, the land resulted back or reverted to
the original jraithr oi* lord of the fee, from whom it proceeded, or to
his descendants or successors. All escheats under the English law ar6
declared to be strictly feudal and to import the extinction of tenure.

And io it i said:
The lord on the eacheat takes the estate by a title paramount to

the Tehaht sifide he is in bf an estatb out of which the tenant's
interest was originally derived or carved, and it is said to be "a
mixed title being neither a pure purchase nor a pure descent, but in
some ineasure compounded of both," and that it differs from a
forfeiture in that the latter is for a crime personal to the offender of

(2) Kent's Commentaries, 423.(1) On Prerdglvds, P.t33.
t0
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1881 which the crown is entitled to take advantage by virtue of its prero.
gative, while an esheat results from the tenure only, " and arises

V. from an obstruction in the course of descent." It originated in feudal-
ATToUNEY ism and respects the intestate's succession.
GENERAl

OFo And Mr. Adams, says:
-I Escheat is merely an incident of tenure arising out of the feudal

Ritchie,CJ. system whereby the escheated estate on the death without heirs of
the person last seized escheats to the lord as reverting to the original
grantor, there being no longer a tenant to perform the services inci-
dental to the tenure. It is therefore inapplicable to estates which do
not lie in tenure.

And this right of esacheat is treated of as a reversion.
In Cruise's Digest it is said:

Escheat is a casual profit which happens to the lord by chance,
and unlooked for ; an eacheat is therefore in fact a species of reversion,
and is so called and treated by Bracton; and when a general liberty
of alienation was allowed, without the consent of the lord, this right
became a sort of caducary succession, the lord taking as ultisnue
here.

And in Burgess v. W&eat (1), it is said:
An escheat was in its nature feudal, and in default of heirs the

land, strictly speaking, revested, and the legal right of escheat with
us arises from the law of enfeofment to the tenant and his heirs, and
then it returned to the lord if the tenant died without heirs.

* And again
* It reverts by operation of law on extinguishment of an estate that
was a fee simple incapable of any further limitations. * The
right comes as a reversion failing heirs.

And in a note to Middleton v. Spencer (2), by Mr.
Eden, he says:

In Burgess v. Wheat it was a question of tenure, the claim of the
Crown having been admitted on all sides to be seignorial and not
prerogatival.

If, then, this is a reversionary interest, we all know
that reversion is defined by Lord Coke to be the return-
ing of the land to the grantor or his heirs after the grant
is determined.
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In another place Lord Coke describes a reversion to 1881
be:-

V.
Wherdthe residue of the estate always continues in him who made Arronar

the particular estate. Gzau.Ar
Ion

The idea of a reversion is founded on the principle OwnmTALo.
that where a person has not parted with his whole Rite Cj .
estate and interest in a piece of land, all that which he -

has not given away remains in him, and the possession
of it reverts or returns to him upon the determination
of the preceding estate.

Hence Lord Coke says:-
The law termeth a reversion to be expectant on the particular

estate, because the donor or lessor, or their heirs, after every deter.
mination of any particular estate doth expect or look for to enjoy
the lands or tenements again.

And Chancellor Kent thus defines a reversion:-
A reversion is the return of land to the grantor and his heirs after

the grant is over, or according to the formal definition in the New
York Revised Statutes, it is the residue of an estate left in the grantor
or his heirs, or in the heirs of a testator, commencing in possession
on the determination of a particular estate granted or devised. It
necessarily assumes that the original owner has not parted with his

whole estate or interest in the land. * The
usual incidents to the reversion under the English law are fealty and

rent..

. In Bunter v. Coke (1) before the passing of the statute
making wills speak from the death of the party, it was
held that " a devise of lands is not good if the testator
had nothing in them at the time of the making his
will, for a man cannot give that which he has not,
and the statute only empowers men having lands to
devise them, so that if the devisor has not the lands,
he is out of the statute"; citing Co. Lit. 892. It was
admitted " that, if one has a manor and devises it and
after a tenancy escheat, that shall pass by the devise as
being part of the manor."

(1) 1 Salkeld 237.
401
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1881 Iiiis being the doctrine and law of escheat, the rtown
xtcER before confederation surrendered to the respective piro'-

ATToRNT ivinces the tanagement, control, and disposal of the
GENERAL Crown estate, and the casual and territorial revehueb
dAnat. of the Crown deriveable therefrom; in other *odA, the

muiCA Crown surrendered its rights in the public domain ard
practically placed the provincet in the same position in
reference thereto that the Crown itsMff h6ld.

. Our attention has been called, by the le~aded bo ael
in his contention for the claimA of th, Daitilofi, tb
the law passed in the province of Net* BrxAswick, as
illustrative of what the Crown intended to part with
in reference to all the provinces. Thib Act, as I stated
on the arguhent, was prepared in England. It was
transmitted by Lord Gleneig, the then Colonial Sebrd-
tary, in a despatch dated 81st Octobbr, 1886, to the
Lieut. Governor Sir A. Campbell, in which he says:-

Si,-In my despatch of the 10thSeptember, I apprised you that
I was engaged in correspondence with Messrs. Crane and Wimot,
[then delegates from the H. of As., of N.B.,] on the provisions of
the Act for securing the Civil List which it is proposed to grant to
His Majesty in New Brunawick.

I now enclose for your information, a copy of that bill, which has
been prepared in concurrence with the Lords Commissioners of His
Majesty's treasury. It is compiled from the corresponding Acts of
Parliament which apply to the grant of the Civil List in this country,
with no other changes than such as unavoidably grow out of the dif-
ferent circumstances of the two cases.

This Act was subsequently made perpetuol, Ahd is to
be found in the Consolidated Statutes of New Brins-
wick, 1877, Title 8, ch. 5, and by which it is enacted
that-

Section 1. The proceeds of all Her Majesty's heredita4, tefrit&rial
and casual revenues, and of all sales and leases of Crown lands, woods,
mines and royalties, now and hereafter to be collected, having been
surrendered by the Crown, shall, with the exceptions hereinafter
provided, be payable and paid to the provincial treasurer for the use
of the province.
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Section 2. Provides for the payment to Her Majesty of the clear 1881
yearly sum of X14,500 out of the above and other revenues of the M '
province, with preference to all other charges or payments. .

Section 3. All monies paid to the treasurer under this chapter, ATToarNY
except the said fourteen thousand five hundred pounds, shall form GENERAL

lOR
part of the general revenues, and be appropriated as such. ONTARIO.

Section 4. The Governor in Council may expend out of such
revenues such sums of money necessary for the collection, &c. .
thereof.

Section 5. The Governor shall within 14 days from the opening of
every session of thq legislature lay beforp the assembly a detailed
account for he previous year of the income and expenditure relating
to the saii revenue, &o.

Section 6. All grants, leases, &o., by this chapter declared to be
under the control of the legislature, unless made upon sale or lease
to the highest bidder at public auction after due notice in the
Boy.g? Geiet, and the consideration thereof made payable to Her

Mesty.
Section 7. Nothing in this chapter shall impair or affect any powers

of control, management or direction, which have been or may be
exercised by the crown, or by other lawful warrant, relative to any
proceedings for the recovery Qf any such reyxqnues, or t9 goinpens4-
tion made gT tp9 q zpade on occount of any of the same, or to any

eisin, Ptigaion or pardon of any penalties, fines or forfeitures,
incurred or to be incurred, ?r to any other lawful act, matter or
thing which has been or may be done touching the said revenues, or
to disable Her MNesty from making any grant or restitution of any
estate, or of the produce thereof, to which Her Majesty hath or shall
become entitled by escheat for want of heirs, or by reason of any
forfeiture, or of the same having been purchased by or for the use of
an alie, or to make aWy grant or distribution of any personal property
devoly.ed on th. Crqwn for the want Qfnext of kin or personal repre-
sentatives of apy 4?ceased person ; but such rights and powers shall
continue to be exercised and enjoyed in as ample a manner as if this
chapter hqd not beep made, and as the same have or might have
been hereofore enpjoyed Py the Crown; but the moneys arising from
the full exercise and enjoyment of the rights and powers aforesaid,
shall be a part of the joint revenues at the disposal of the General
Assembly, subject to the restrictions hereinafter provided.

Septiop 8. Nqthiqg in this Act shall annul or prejudice any sale,
9( purchas, sq ma4} bgfore the 17th July, 1837, but the samq shall
re o and valid.

This Act, cited with so much confidence by Mr. Me-
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1881 Dougall as supporting the claims of the Dominion, very
Manaso clearly establishes that the lands and casual and terri-

Am.u torial revenues surrendered to the province were to be
GENERAL sold by auction, and that escheated lands might be

FOR
OzrAno. granted or the proceeds distributed by the Crown, that

pItoheC..is by the executive government of the province repre-
- senting the crown without the interference of the local

legislature ; and in the province of New Brunswick
anterior to confederation (and I have been at a loss to
discover that it was different in the other provinces) the
exercise of that right, prerogative, or seignorial, as you
may choose to call it, was exercised there up to and at
the time of confederation by the provincial executive.
I may cite the case of the estate of John E. Woolford,
who died in 1866 and on whose estate for want of heirs
administration was granted to a nominee of the crown,
and which estate, real and personal, has been dealt with
by the Governor in Council; and prior to 1866 I may
mention the case of the estate of one Nichols, which was
dealt with by order of the Governor in Council in New
Brunswick; for asMr. May, in his constitutional history
of England (1), says, in reference to the concession of
responsible government to the colonies:-

At last she (Bagland) gave freedom and found national sympathy
and contentment. * * Patronage has been
surrendered, the disposal of public lands waived by the Crown, and
political dominion virtually renounced. In short their dependence
has become little more than nominal except for purposes of military
defence.

This transfer and surrender, as is well known, was
much opposed in New Brunswick by the then Lieut.
Governor and his Council; and though the House of
Assembly and Legislative Council passed the bill when
first presented to it, the Lieut. Governor refused his
assent, whereupon he was recalled, or resigned, and
another Governor was sent with instructions to imme-

(1) 2 Vol. p.*539.
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diately call the Assembly together that the bill might 1881
be again submitted to the local legislature, which was MREo
done and the bill passed. Extracts from Lord Gleneig's ArE

despatch dated 6th April, 1837, will show how this Act GENERAL

was viewed by the Imperial authorities at the time. ON mo.
Extract from despatch dated 6th April, 1887, from RitehCJ.

Lord Glenelg to Major Gen. Sir John Harvey:-

Fourthly. A further question of great importance having been
noticed in Mr. Street'e (1) letter of the 23rd March must not be passed
over in silence. That gentleman suggests that it is not competent
to the King, with the advice and consent of the Legislative Council
and Assembly of New Brunswick, to alienate the hereditary revenues
of the Crown in such a manner as to bind His Majesty's royal suc-
cessors. On this topic I limit myself to a general statement, declin.
ing as unnecessary, and therefore as unadvisable, the discussion of
the wide constitutional principles involved in this inquiry. On care-
ful reflection I am convinced that Mr. Streefs opinion is not well
founded. I do not think that the cession which during the last cen
tury it has been customary to make to Parliament of the hereditary
revenue of the Crown for the life of the reigning sovereign only is to
be understood as an affirmation of the maxim that the king, lords
and commons of Great Britain and Ireland are incompetent to con-
clude a permanent settlement of the question. That the existing
practice is founded on the highest grounds of expediency is indeed
indisputable, but I do not perceive that the motives which so urgently
forbid a permanent alienation of the hereditary revenues of the
Crown in this kingdom apply to the case of a British province on the
North American continent. That such a cession may be rendered
valid by an Act of the General Assembly, assented to by His Majesty,
and that the enactment of such a colonial law may under some cir-
oumstances be judicious and expedient might readily be shown from
a reference to our colonial history. I allude especially to the case of
the island of Jamaica. The objection, if well founded, would of
course apply to a settlement for ten years, as distinctly as if it should
be made in perpetuity. Understanding that Messrs. Crane and Wil-
mot [delegates from the House of Assembly] and Mr. Street concur
in thinking that it would be expedient that the civil list should be
permanently settled, I have His Majesty's commands to acquaint you

(1) Mr. Street was then Solicitor and his Council on the Colonial
General and was sent home to Secretary, in opposition to the
press the views of the Governor House of Assembly.
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1881 that, if such should be the opinion of the House of Assembly, you
are at liberty to assent to the Civil List Bill with that alteration.

AmwOEy The whole history of this bill and the controversies
HEmim in connection therewith will be found in the despatches,
FOR

ProAme. addresses and the proceedings in the journals of the local

iC.1j legislature of New Brunswick.
- Before this surrender, though the title to the public

domain was in the sovereign, and though the revenues
derivable therefrom unquestionqbly formed a part
of the territorial revenues of the Crown, there can,
I think, be no doubt the practical constitutional
principle acted on was, that these lands and the
proceeds and revenues thereof, though beyond the
control of the local legigleture, wpq held and
disposed of by the Crown for the benefit of the provinces
in which they were situate; and all grants in connec-
tion therewith were issue4 by the Colonial executive
in to name of the 04*owzk p4er the gropt seal of the
provinces, and thuq 1i ew quswick at the tie of
the surrender there was, as will appear from the docu-
ments I have referred to, a surplus of X171',224 unex-
pended which was also surrendered, and in this con-
nection in the same despatch Lord G0etsly says

Sixthly. Mr. Street has objected that any surplus funds which at
the expiration of the term of ten years may remain in the public
treasury, may at that period be claimed by the Assembly, although
they would have placed at their disposal all the surplus which has
been at present accumulated. I do not perceive the force of this
objection. The existing accumulations are surrendered to the House
cheerfully; not merely with contentment but with satisfaction. His
Majesty can have no other interest in the matter, than that the
funds should be expended in whatever manner may best advance

the welfare of the province; and on that question His Majesty con--
ceives that reliance may, with far greater safety, be placed on the judg-
ment of the representatives of the people than on any other advice.
The cession of the existing fund is, therefore, not regarded by the
king in the light of a sacrifice, but rather in that of a direct advan-
tage. If during the next ten yeare (sufposing the civil list limite4
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to that time) any new accumulation should take place, it will con- 1881
stitute a saving effected by the frugality of the House of Assembly,
to the benefit of which they will have the clearest title.

ATTOaxEYAnd to show how absolutely Crown rights were in- GENERAL
tended to be subjected to provincial control, we need Fo
only refer to Lord Glenelg's despatch of 29th April, 1837, O

in which he says " the cession is co-extensive with Ritchie, ...
the powers of the Crown."

As this was the spirit and intention with respect to
New Brunswick, it is not disputed that the Crown sub-
stantially dealt in a like liberal manner with the other
provinces.

Thus we see, that at the time of the union the entire
control, management, and disposition of the crown
lands, and the proceeds of the provincial public domain
and casual revenues, were confided to the executive
a4ministration of the provincial government as repre-
senting the Crown, and to the legislative action of the
provincial legislatures, so that the crown lands, though
standing in the name of the Queen, were with their
accensories and incidents, to all intents and purposes
the public property of the respective provinces in which
they were situate, and therefore when property
escheated it became re-invested in the Crown for the
use and benefit of the province, and was treated and
dealt with by the executive government and legisla-
tures of the provinces as part of the public property of
the province, and grantable by the Lieutenant Governor
under the great seal of the province when the same
should be disposed of by the provincial authorities in
the interest of the province. Has then the B. N. A. Act
altered this and deprived the provinces of the right to
public property, which since confederation may escheat
propter defectum sanguinis, and vested the same in the
Dominion to form part of the consolidated fund of

'anada?
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1881 In considering -the bearing of the B. N. A. Act
MURoE on this question, it is, in my opinion, necessary to

ATToRNEY examine and compare several of the provisions of the
GENERAL Aet with a considerable degree of critical minuteness.

FOR
ONTARIO. By section 9: The executive government and author-

itcec.J. ity of and over Ganada is declared to continue and be
- vested in the Queen.

By section 12 :
All powers, authorities and functions which under any act of the

parliament of Great Britain, or of the parliament of the United -
Kingdom of Great Britain and Ireland, or of the legislature of Upper
Canada, Lower Canada, Canada, Nova Scotia or New Brunswick, are
at the union vested in or exercisable by the respective Governors or
Lieutenant Governors of those provinces, with the advice, or with the
advice and consent of the respective executive councils thereof, or
in conjunction with those councils, or with any number of members
thereof, or by those Governors or Lieutenant Governors individually,
shall as far as the same continue in existence and capable of being
exercised after the union in relation to the Government of
Canada, be vested in and exercisable by the Governor General, with
the advice, or with the advice and consent of, or in conjunction with,
the Queen's Privy Council for Canada, or any members thereof, or by
the Governor Generar individually, as the case requires, subject
nevertheless (except with respect to such as exist under Acts of the
parliament of Great Britain or of the parliament of the United
Kingdom of Great Britain and Ireland) to be abolished or altered
by the parliament of Canada.

Section 63-Provides for the appointment of execu-
tive officers for Ontario and Quebec, necessitated no
doubt by reason of the union of Ontario and Quebec,
severed by the British North America Act, rendering a
section similar to that relating to the executive govern-
ment of Nova Scotia and New Brunswick inapplicable,
viz.: section 64, which provides that "The condtitu-
tion of the executive authority in each of the provinces
of Nova Scotia and New Brunswick shall, subject to the
provisions of this Act, continue as it exists at the union
until altered under the authority of this Act," and this
is again repeated in section 88.
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And for the same reason it was necessary to declare 1881
the powers to be exercised by Lieutenant Governors of XERCER

Ontario and Quebec, which is done by section 65, which ATToax.r

is as follows: GENERAL
FOR

All powers, authorities and functions which under any Act of the ONTARIO.
parliament of Great Britain or of the parliament of the United
Kingdom of Great Britain and Ireland, or of the legislature RitchieC.J.

of Upper Canada, Lower Canada, or Canada, were or are before
or at the Union vested in or exercisable by the respective
Governors or Lieutenant Governors of those provinces, with the
advice or with the advice and consent of the respective execu-
tive councils thereof, or in conjunction with those councils
or with any number of members thereof, or by those Governors
or Lieutenant Governors individually, shall, as far as the same are
capable of being exercised after the union in relation to the Govern-
ment of Ontario and Quebec respectively, be vested in, and shall, or
may be, exercised by the Lieutenant Governor of Ontario and Quebec
respectively, with the advice, or with the advice and consent of or in
conjunction with the respective executive councils or any members
thereof, or by the Lieutenant Governor individually, as the case
requires, subject nevertheless (except with respect to such as exist
under Acts of the parliament of Great Britain or of the parliament
of the United Kingdom of Great Britain and Ireland), to be abolished
or altered by the respective legislatures of Ontario and Quebec.

And as to the provisions for the appointment of exe-
cutive officers for Ontario and Quebec and declaring the
powers and duties of such officers, and as to issuing pro-
clamations before and after the union, we find by sec.
184 until the legislatures of Ontario and Quebec shall
otherwise provide the Lieut. Governor of Ontario and
Quebec may each appoint under the great seal of the
province the following officers to hold office during
pleasure, inter alia: the Attorney General, and in the
case of Quebec the Attorney and Solicitor General;
and by section 135 it is provided that-

Until the legislature of Ontario or Quebec otherwise provides, all
rights, powers, duties, functions, responsibilities or authorities at the

passing of this Act vested in or imposed on the Attorney General,
Solicitor General [and other officers named] by any law, statute, or
ordinance of Upper Canada, Lower Canada or Canada, and not
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1881 repugnant to this Act, shall be vested in or imposed on any officer to
be appointed by the Lieutenant Governor for the discharge of theMinoZE

V. same, or any of them.

Arronway
GENEBAL By se. 186:
OFto. Until altered by the Lieutenant Governor in Council, the great

seals of Ontario and Quebec respectively shall be the same, or of the
Ritohie,CJ same design, as those used in the provinces of Upper Canada and

Lower Canada respectively, before their union as the province of
Canada.

By sec,. 189:
Any proclamation under the great seal of the province of Canada

issued before the union to take effect at a time which is subse.
quient t9 the union, whether relating to that province or to Upper
Canads or t9 I'44r Canada, and the several matters and things
therein proclsined, shall be and continue of like force and effect as
if the union lual pot been made.

And by qec. 140:
Any prqolamatian which is authorized by any act of the Legislature

of the provinpe of Canada to be issued under the great seal of the
province of Canada, whether relating to that province or to Upper
Canada or to LweAr Canada, and which is not issued before the
union, may be issued by the Lieutenant Governor of Ontario or of
Quebec, as its snbject-matter requires, under the great seal thereof ;
and from and after t4j issue of such proclamation, thp same and the
several matters and things therein proelaimed, shall be and continue
of the like forge and effect in Oqtario or Optebec as if jhe union had
not been made.

As the ppoutivp govergnjeuts of Nova Scotia and
Tevo .8rqu pe reg contjuel tey ppvisions were

not n1eAgry qg tp those provispcq, b qt these various
pnactmeitq hnd ;te pontinuance of the exeputive gov-
ernments of NovaScptia and New Brunswick very clearly
shoW tlat the provinciql execttive power an4 authority
was to be precisely the qqq after as before ponfederation.

. That wiaptever xeutive powers could be exercised
or administrative act done in relation to the Govern-
ment of the provinces respectively by the Lieutenant
Governor of a province before confederation can be

88,8
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ek6dsed or doAe by iAeutenant G6v'erhors gifnbe con- 1881

federatioh, 'subject, of course, to the pioVisions of the itsOER
Act, at is said, in fefrence to Nova Scotif &iai New A

'r iek, aid is 4kpiessed in refeience to Oitario and GaNEAL

ba'i " As tai ia thh Aaid4 are capabl4of being e'eircisea 6NaT .
Ater 'the Uhion."" that is to say, that the ekeciive
'dvibiiient of th6 j6iices, al iecisea by the Lieu; -

t'eilint tWterifbs Ad Eeciftiv 106ticis, idfil iltered
by the i4spectite 16ghiAht'f6i', cohtiiiiie as befo're coi-
f tde eidept so tar Is thh bi:6retitv6 pibWeis oT he
Gdwinwr G'eeist oWe 'the b hinaf of 6aWka may
iiitee.

thetefoe, AI4 it is clji-ied thak a L iian
Grovernor anA dotificil Are R'bt *coitteit 'to deal *i'th
a &i'atte'r di- Ad a lex~cutife di'nihistrative act that *as
withii thf1r bmpetency before confedeiation, the
bl!irhen is cast on those putting ?oWiA such a claim
tb sh* clearly from the B. N. A. Act tht by 6xpresi
latigitae or by necAsliy implication the LocklGoveri-
dieti have been denuded of that aitbrity And the
bwer ligs beris Pladd id the exe'6utive authority of

the bodibion. Ajiedidl paind app eat t'o me to have
B5eh tikeli to Pieerve the autbiibLy of the provinces,
sa Ar gs it VU'cM'd be c6iiisthftly *With a feieral union.

-To say th6iA that th6 tielitnjt Governois, because
Appointed by the Goverfnor General, do not in afy sei8s
rb'prsent the Qxieeni in the governim'eht of their pro-
vinces i, in My opinion, a fallacy; they repireseiit the
Qteei da Lieutehant Governor did before confedera-
tidii, ii thw VrdfordAince of all ekecutiv6 or adminik-
trative acts now left to be perfoimed by Lieuteriiant
G*6veriors in the provinces in the name of the Quen;
aid this is notably made apparent in sectifn 82, which
4naecta that " the Liuteiisat Governor oi 6nthrio and
Qub'ec shill fioin tide to title, in the Queen's naine,
by institd'eni fduifid thd Gidat Sl of the lifofinte,
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1881 summon and call together the Legislative Assembly
MERCBR of the province,"-and with reference to which mat-

A . ter, nothing is said in respect to Nova Scotia and New
GENERAL Brunswick, the reason for which is obvious, the execu-
ONTARo. tive authority at confederation continuing to exist, the

i c.J.Lieutenant Governors of those provinces were clothed
- with authority to represent the Queen, and in Her name

call together the legislatures-and also in the section
retaining the use of the Great Beals, for the Great Seal
is never attached to a document except to authenticate
an act done in the Queen's name, such as proclamations
summoning the legislatures, commissions appointing
the high executive officers of the province, grants of
the public lands, which grants are always issued in the
name of the Queen, under the provincial Great Seals.

These being the direct enactments in the matter of
the executive powers of the Dominion and the provin-
ces respectively, it is well to look at the distribution
of legislative powers; and as to all matters coming
within the classes of subjects enumerated over which
the exclusive legislative authority of the parliament
of Canada is declared to extend, there is not to be
found one word expressing or implying the right to
interfere with provincial executive authority or pro-
perty or its incidents, whereas, in the enumeration of the
matters coming within the classes of subjects in relation
to which the provincial legislatures may exclusively
make laws, we find No. 1. " The amendment from time
to time, notwithstanding anything in this act, of the
constitution of the province, except as regards the office
of Lieutenant Governor,"-and from this, I think a fair
inference may be drawn, that as the Lieutenant Gov-
ernor under certain circumstances and in certain mat-
ters having reference to provincial administration
represents the Crown, the provincial legislatures are not
permitted to interfere with this offce,-No. 5. " The
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management and sale of public lands belonging to the 1881
province, and of the timber and wood thereon,-No. 18. MEREI
"Property and civil rights in the province," and No. 16. ATToRNEY
"Generally all matters of a merely local or private na- GENERAL
ture in the province." When we come to the clauses ONZAXIO.

relating to " Revenue, debts, assets, taxation, " we find, . c
sec. 102, creation of a Consolidated Revenue fund :- -

All duties and revenues over which the respective legislatures of
Canada, Nova Scotia and Newv Brunsick, before and at the union,
had and have power of appropriation except such portions thereof
as are by this act reserved to the respective legislatures of the provinces
or are raised by them in accordance with the special powers conferred
on them by this act, shall form one consolidated revenue fund to be
appropriated to the public service of Canada in the manner and
suect to the charges in this act provided.

And as I understand the argument, the words " all
duties and revenues " in this section are mainly, if not
entirely, relied on as vesting in the Dominion the right
to escheated estates.

In reading section 102 one cannot, in view of the argu-
ment which has been so strongly pressed upon us, but
be struck with the clear indication that the words " all
duties and revenues " are to be read in a limited sense
and are not to apply to all revenues of every nature
and description, because in the first place the
words are confined to those "over which the respec-
tive legislatures of Canada, Nova Scotia and New
Brunswick, before and at the time of the union
had and have power of appropriation " and are
expressly restricted by the exception of " such
portions thereof as are by this Act reserved to the
respective legislatures of the provinces, or are raised
by them in accordance with the special powers con-
ferred on them by this Act." This establishes, to my
mind, in the most unequivocal manner, not only that
the duties and revenues referred to were to be confined
to those over which the legislatures had power of appro.
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1881 priation, but that with equal clearness the parliaient
MERGER thereby recognized the existence of revenues other than

ATEaNEY those over which the legislature had the power of
GENERAL appropriation to which the words were not to apply,FOR
ONTuuo. and also that of those revenues over which the provin-

Ritoe CA cial legislatures had power of appiopriation there were
- reserved portions thereof to the respective legislatur'es

of the provinces, and which by the express terms of the
section are expressly excepted in like manner, as are
those to be raised by the local legislature in accordance
with the special powers conferred on them by the Act,
aid all doubt on this point is set at rest by the provision
for the Provincial Consolidated flevenue Funds. In
that section this excepted portion is thus dealt with:

Section 126. Such portions of the duties and revenues over which
the respective legislatures of Canada, Nova Scotia and Neo Brists-
wick had before the union power of appropriation, as are by this
Act reserved to the reapective governments or legislatures of the pro-
vinces, and all duties and revenues raised by them in accordance with
the special powers conferred upon them by this Act, shall in each
province form one Consolidated Revenue Fund to be appropriated
for the public service of the province.

Here we see that while by sec. 102 the duties and
revenues are confined to those over which the respec-
tive local legislatures had power of appropriation subject
to the exception therein contained, this section 126
recognizes as having been reserved, not only duties and
revenues to the legislatures of the provinces, but expressly
speaks of duties and revenues reserved to the respective
governments as well as legislatures of the provinces; and
especially in view of the very strongly urged argument
by Mr. McDougall that the revenues should be at the
disposal of the Dominion Executive to be granted by
the representative of the Crown to those having moral
claims on the intestate, (in this case his illegitimate
son) the last words of section 102 would seem to show
that the revenues therein referred to are not revenues
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that had been or were to be disposed of, because the 1881
language is " shall form one Consolidated Revenue xERCER
Fund, to be appropriated for the public service of Canada Awonwy

in the manner and subject to the charges in this Act pro- GENERAL

vided;" and as to the appropriation of this Dominion Osax1o.
Consolidated Fund, after, by sections 103, 104 and 105, Ritchec.
charging the same with the costs, &c., of collection, -

&c., the interests of the provincial public debts, &c.,
the salary of the Governor General, the appropriation
from time to time is, by section 106, thus provided for,
" Subject to the several payments by this Act charged
on the Consolidated Revenue Fund of Canada, the
same shall be appropriated by the Parliament of Canada
for the Public Service," thereby ignoring any right
in the Executive to deal with this fund in the manner
the Crown dealt with the hereditary revenues of the
Crown, or in any manner other than through the instru-
mentality of parliament, and therefore the provision
would work in a manner the exact opposite of that for
which Mr. McDougall contends; for if escheated estates
are held to continue to form part of the provincial
Public Property and to be dealt with after confedera-
tion as it was before, as the provincial Executives before
confederation granted such estates like all other Public
Lands without the intervention of the legislatures, they
would still be in a position to do so and so to deal with
equitable and moral claims as section 8 of the New Bruns-
wick Act contemplates the Crown as represented by the
provincial executive should do; but if these estates pass
under the words duties and revenues, and are to form
part of the Consolidated Revenue Fund of Canada, they
are wiLhdrawn from executive control and must be appro-
priated, as it is enacted the Consolidated Fund of Canada
shall be by the parliament of Canada, for the public ser-
vice of Canada. In looking through the Act we look in
vain for any provincial revenues granted to the Domi-

41
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1881 nion but those from which the revenues intended to be
MaRcEa reserved to the provinces are expressly exempted, and

. thNE o th' there are no duties or revenues in express specific
GENERAL terms reserved to the legislatures of the provinces of

FOR
osTa&nto. Ontario and Quebec, Nova Scotia and New Brunswick,

Rite c.J. nor to the provinces individually, if we exempt the
- lumber dues in New Brunswick, as by this Act it is

clearly expressed that there were revenues intended to
be and that are reserved to the provinces, the irresist-
ible inference is that there must be revenues which
arise from or are incident to or growing out of the pro-
perty reserved to the provinces. If we refer to the pro-
visions with reference to the distribution of provincial
property, we find that as to the Dominion, by section
107, " all stocks, cash, banker's balances and securities
for money belonging to each province at the time of
the Union, except as in this Act mentioned, shall be the
property of Canada, and shall be taken in reduction of
the amount of the respective debts of the provinces at
the Union," and by section 108 " The Public works and
property of each province enumerated in the third
schedule to this Act shall be the property of Canada."

THE THIRD SOREDULE.

Provincial Public Works and Property to be the Property of Canada.
1. Canals, with Lands and Water Power connected therewith.
2. Public Harbors.
3. Lighthouses and Piers and Sable Island.
4. Steamboats, Dredges and Public Vessels.
5. Rivers and Lake Improvements.
6. Railways and Railway Stocks, Mortgages and other debts due

by Railway Companies.
7. Military Roads.
8. Custom Houses, Post Offices, and all other Public Buildings,

except such as the Government of Canada appropriate for the use of
the Provincial Legislatures and Governments.

9. Property transferred by the Imperial Government and known
as Ordnance Property.

10. Armouries, Drill Sheds, Military Clothing and Munitions of
War, and lands set apart for general public purposes.
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These are all the provisions to be found in reference 1881
to the vesting of provincial property in the Dominion. MERoin
With respect to the provinces, section 117 provides ATOEY

that " The several provinces shall retain all their GENERAL

respective public property not otherwise disposed of in on "ao.
this Act, subject to the right of Canada to assume any RitehwC.J.
lands or public property required for fortifications or -

for the defence of the country." Section 109 provides
that:

All lands, mines, minerals and royalties belonging to the several
Provinces of Canada, Nova Scotia and New Brunswick at the Union,
and all sums then due or payable for such lands, mines, minerals or
royalties shall belong to the several Provinces of Ontario, Quebec,
Nova Scotia and New Brunsoick in which the same are situate or
arise, subject to any trusts existing in respect thereof, and to any

interest other than that of the Province in the same.

The executive and legislative powers of the Dominion
are large, and so of necessity should be, and while it
behoves all courts in the Dominion to recognize and
give full force and effect to all executive and legislative
acts within the scope of such powers, it is at the same
time equally the duty of all courts, especially this
appellate tribunal, to recognize and preserve to the
executive governments and local legislatures of the pro.
vinces their just rights, whether political or proprietary,
and not to permit the provinces to be deprived of their
local and territorial rights on the plea that Lieutenant-
Governors in no sense represent the crown, and there-
fore all seignorial or prerogative rights, or rights enforce-
able as seignorial or prerogative rights, of necessity
belong to the Dominion.

While I do not think it can be for a moment con-
tended that the Lieutenant-Governors under confedera-
tion represent the crown as the Lieutenant-Governors
before confederation did, I think it must be conceded,
that Lieutenant-Governors, since confederation, do
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1881 represent the crown, though doubtless in a modified
MERERt manner.

V.
ATTOUNbY In my opinion it was not intended by the British
UFNEAL North America Act to deprive the provinces of the exe-

FOR

ONTARIo. cutive and legislative control over the public property

Rit oC.J.of the province, or the incidents of such property, or
- other matters of a purely local nature, except such as

are specifically taken from them, and that within the
scope of the executive and legislative powers confided
to the Dominion and provinces respectively they are
separate and independent, neither having any right to
interfere with or intrude on those of the other; and
while I find a clear expressed intention of parliament
to continue to the provinces all proprietary and terri-
torial rights in all ' their respective public properties"
not specifically disposed of by the act which belonged to
them at confederation, and which the ternt " public
property," as used in the 117th section in connection
with the other sections of the act to which I have re-
ferred; I think may be read as covering all proprietary
rights and incidents of property of every nature and
description, I can find no such clear indication of the
intention of parliament to denude the provinces of
those incidents in the nature of reversions pertaining to
their proprietary rights in the public property, such as
are escheats, and to transfer them to the Dominion
government to be disposed of as part of the consolidated
revenue of the Dominion by the parliament of the
Dominion.

I cannot bring my mind to the conclusion that it was
intended that the lands and their accessories or inci-
dents should be separated and the lands should belong
to the provinces and the reversionary or accessory in-
terest to the Dominion; that though the Crown has sur-
rendered all its rights in the property and the revenues
derivable therefrom to the provinces, when the land es-
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cheats for want of heirs, and the property reverts to the 1881
original grantor, it is not to revert to be held as it was xOER
at the time of the grant made for the benefit of the pro- ATT9NEY
vince, but for the benefit of the Dominion which never GENERAL

had any interest in the lands whatever; that while the ONTARIO.
provinces are to retain their public property and have the RiteC.J.
management and sale of the lands and of the timber -

and wood thereon, the public property and lands, rein-
vesting by reason of the want of heirs, should become
the property of the Dominion, and so there should be,
growing out of and resulting from the tenure of the
public lands belonging to the provinces, public lands
belonging to the Dominion and subject to its legislation.

I do not think, from a most careful consideration of
the British North America Act, that it could have been
the intention of parliament that while the public pro-
perties, and the revenues and proceeds from the dispo-
sition thereof, should be retained by the province, and
they so continue to retain the position occupied
by the surrender to them of the Crown rights, that on
escheat, the escheated lands should not revert to the
province, but instead thereof should belong to the Do-
minion, and so the management, control and disposition
of what are commonly called the Crown Lands or Pub-
lic Domain in the provinces consequently be divided,
by the withdrawal of the escheated lands from the
control of the government and legislation of the pro-
vinces and vested in the parliament of the Dominion.
I find no expressions in the British North America Act
that the Dominion were to be proprietors by virtue of
the Act of any Crown lands in the provinces or any
legislative power granted them to deal with any such
lands, excepting always the properties specially named,
such as beacons, lighthouses and Sable Island, lands
reserved for the Indians and public works and property
specifically enumerated in the third schedule, together
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1881 with such other provincial lands and public property as
MEROER the Dominion may require and assume for fortifications

ArfoaNEY or for the defence of the country.
GENERAl The Crown having surrendered to the provinces the
Oursaxo. Crown lands and all casual and territorial revenues inci-

liithec.J. dent thereto, or growing thereout, the provinces, so far
- as the original ownership and beneficial interest in the

lands and the incidents thereof is concerned, have by
such surrender been placed in the position of the Crown,
and therefore when lands grianted cease to have any
owner propter defectun sanguinis, or propter delictum
tenentis, they revert to the Crown, the original grantor,
but to be held as the property and for the benefit of the
provinces.

This was so at confederation, the B. N. A. Act in no
way changed the tenure by which these lands were
held ; on the contrary, it was enacted the several pro-
vinces should retain their public property, and as a ne-
cessary consequence their incidents and reversionary
interest therein. If the Crown has then surrendered
the land and its reversionary interest therein to the
provinces, as no interest in the land has been vested in
the Dominion, it is difficult to understand how they
could have a reversion in such lands ; in fact, it is a
contradiction in terms to say that the lands never
owned by the Dominion could revert to it by reason
of a failure of heirs, or propter delictum tenentis, and
surely nothing but the most unequivocal words could
prevent the land from reverting to the original
grantor to be held for the benefit of the province
to whom the rights of the Crown, the original grantor,
had been surrendered, in other words, to be placed in the
same position and held by the Crown for the benefit
of the province as if they never had been granted. When
then the property reverts to the crown, I can discover
nothing in this to change the purposes for which,
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under the surrender by the Crown to the provinces, it 1881
was to be held by the Crown as represented by the MERGnE

Lieutenant Governor and the executive of the pro- "'
vinces respectively. GENERAL

I think the terms " all duties and revenues " in the oTAR 1o.

102 section, under which it is claimed these escheated RitchiCJ.
estates pass to the Dominion, refer to the ordinary -

duties and revenues such as customs, impost and excise,
and the like, which were at the sole disposal of and
subject to direct appropriation by the legislature, and
not lands, which, by accident, fall to the lord, or those
representing the lord, as is said by Coke (1), " the word

escheat' id est cadere, excidere or accidere properly
signifleth," in other words, not casual, accidental or
extraordinary revenues which come in the shape of
land, and which lands are managed and granted and
disposed of by the executive without the intervention
of the legislature, and under certain circumstances
without even the proceeds being subject to legislative
action, as in the case of lands donated to those who
may by reason of connection with the deceased or other
reasons have a special claim on the clemency and favor
of the Crown represented by the provincial executive.

Very strong observations were made as to the manner
in which the government of Ontario had dealt with a
portion of this estate and would probably deal with
that in controversy, if it was now decided that the
disposition of the estate belonged to the provincial
government. With considerations of this kind, we
have clearly -nothing to do. Though very pointedly
and earnestly put forward by Mr. l1c Dougall in his very
able and ingenious address that those connected with
the estate and who had therefore a moral or equitable
claim to consideration would be seriously aggrieved and
injured by holding that the disposition of an eshested

(1) L. 1, c. 1, sec. 4.
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1881 estate belonged to the provincial and not to the Domi-
MmBan nion authorities, this proposition has not commended

ATWEY itself to my mind in the way it appears to have so for-
GENERAL cibly impressed Mr. McDougall, because I can see noVon
ONTAno. reason whatever why in a case such as this, the pro-

Rik ep. vincial executive should be guided or should act on
- any different principle whatever in regard to the dis-

posal of escheated estates from those that would govern
the Dominion executive; on the contrary, it seems to
me that precisely the same principles and considerations
that should influence and govern the one should guide
and deternine the. action of the other; and it must be
borne~in mind that there may be many escheats where
no circumstances exist calling for any special action,
and therefore in the older books we find it stated " that
it is the ordinary course for the Crown upon petition to
give a lease or grant to the party discovering an escheat
with a view to encourage discovery " (1).

For these reasons I think the conclusion arrived at
by the Court of Appeal of Ontario is correct, and this
appeal should be dismissed with costs.

FOURNIER, J. :-

La question soulev6e en cette cause est de savoir
lequel du gouvernement d'Ontario ou du gouvernement
f~d6ral a droit sous la constitution actuelle de profiter
des biens tombant en d6sh6rence.

Tout le monde est d'accord pour reconnaitre que la
d6sh6rence est une pr6rogative royale qui ne peut 6tre
exerc6e que par la Reine elle-meme, ou par ceux aux-
quels elle a sp6cialement d6l6gu6 ses pouvoirs A cet
effet.

Quelle que soit 1'origine et la nature de la d6sh6rence,
il faut admettre que dans la province d'Ontario ofx le
syst~me f~odal n'a jamais existO, elle est moins un inci-

(1) IChitty's Gen. Pr. 280. citing 7 Ves. 71, and 6 Yes. 809.
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dent de la tenure des terres qu'une pr6rogative fiscale 1881
accord6e au souverain, par la constitution anglaise, ERla
comme source de revenus. O'est ainsi que Blackslone (1) ATTORNEY
la qualifie en la classant parmi les diverses sources de GrENERAL

FOR
revenus du souverain: ONTARIO

The Kings fiscal prerogatives, or such as regard his revenue ; Fournier, J.
which the British constitution hath vested in the royal person, in -

order to support his dignity and maintain his power.

A la page 302, au No. XVII, il d6finit comme suit la
pr6rogative de d6sh6rence:

Another branch of the King's ordinary revenue arises from escheats
of lands, which happen upon the defect of heirs to succeed to the
inheritance ; whereupon they in general revert to and vest in the King,
who is esteemed in the eye of the law the original proprietor of all
the lands in the kingdom.

Cette autorit6 6tablit trois propositions importantes
pour la solution de la question soumise-lo la d6sh6-
rence est une pr6rogative royale; 2o une source de
revenus du souverain; 8o qu'aux yeux de la loi le
souverain est consid6r6 comme le propri6taire originaire
de toutes les terres du royaume.

Dans la 16gislation ant6rieure au statut imp6rial 1
Guil. 4, ch. 25, les dispositions concernant la d6sh6rence
ou 1'appropriation des biens et revenus en provenant
n'ont pas affect6 la pr6rogative de la Couronne. Les
statuts 39 et 40 Geo. 3, 59 Geo. 3 et 6 Guil. 4 n'ont pas
6t pass6s pour investir la Couronne d'aucun droit nou-
veau, ni pour diminuer ceux qu'elle avait d6jA sur cette
espbce de biens, mais bien plut6t pour en faciliter l'exer-
cice. Il n'y est question de ces biens que comme pro-
pri6t6s de la Couronne. La 59me Geo. 3, ch 94, sec. 3
d6clare que le surplus de la vente de ces biens, aprbs
1'ex6cution des ordres de Sa Majest6, sera pay6 aux
commissaires du revenu territorial de 8a Majest6, " shall
be paid to the Commissioners of 1is Majesty's Land

(1) Ch. 8, p. 281.
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1881 Revenue." La prerogative est laiss6e intacte et les biens
MBRoER qui en proviennent conservent leur caractbre de revenu.

A . or Ce n'est quo par la Ire Guil. 4, ch. 25 que la destina-
GENERAL tion de cette source de revenu, de meme que les autres

FOR
O:r.amo. droits h6r6ditaires, casuels, territoriaux et autres parti-

Fo ir - culibrement attaches A la Couronne, a t ali6n6e en
- 6change de la liste civile. Elle doit pendant la dur6e

de ce r~gne, former partie du fonds consolid6 du Roy-
aume-Uni, aux conditions et r6serves sp6cifi6es dans
cet acte. Une de ces conditions est ainsi exprim6e :
" It being the true intent and meaning of this act that
the said rights and powers shall not in any degree be
abridged, restrained, affected or prejudiced in any man-
ner whatsoever, but only that the money accruing to
the Crown, after the fall and free exercise of the enjoy-
ments of the said rights and powers, subject as aforesaid,
shall, during His Majesty's life time, be carried to and
made part of the consolidated fund of the United King-
dom." Telle est encore, en vertu des dispositions de
l'acte imp6rial 1 et 2 Vict., ch. 2, la destination des
droits et revenus particulibrement attach6s A la Cou-
ronne, et entre autres, ceux provenant de la d6sh6rence.

Le premier changement qui ait 6t fait dans 1'appro-
priation des revenus h6r6ditaires de la Couronne, dans
les provinces formant actuellement la Puissance du
Conada, a 6t6 introduit par l'acte dui Nouveau Brunstoick
Cons. Stats. N. B. Tit. 3, ch. 5, dont les dispositions sont A
peu pros celles dela ie Guil. 4, ch. 25. Des dispositions
du m~me genre furent ensuite introduites dans 1'acte
d'union du IIaut et du Bas Canada en 18 10. Elles
fluent plus tard modi~ies par des statuts subs6quents
cit6s en d6tail dans. I'argument du savant conspil de
l'appelant. 11 r6sulte de l'6tat de la 16gislation A 1'6po-
que de la Confed6ration que les revenus provenant de
la d6sh6rence appartenaient, lors de la passation de
1'acte de l'A B. N., au Canada Uni. Cette proposition
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admise de toute part, m6me par le savant conseil de 1881
1'appelaut, il ne reste done plus qu'd s'assurer si l'acte MERGER
de l'A. B. N. n'en a pas dispos6, comme des autres ATTONEY
revenus des provinces, en faveur du gouvernement Gw"a. .

FOR
f6d6ral. ONTaIo.

Pour moi la solution de la question qui nous occupe Four r.
se trouve entibrement dans la sec. 102, ainsi conque: -

Tous les droits et revenus que lea l6gislatures respectives du
Canada, de Is Nouvelle-Ecosse et du Nouveau-Brunaoick, avant et
& P'6poque de l'union, avaient le pouvoir d'approprier, sauf oeux
donn6es par le pr6sent acte aux 16gielatures respectives des pro-
vinces, ou qui seront pergus par elles conform6ment aux pouvoirs
sp6ciaux qui leur seont conf6r~s par le pr6sent acte, formeront un
fonds consolid6 de revenu pour 6tre appropri6e au service public du
Canada, de la maniAre et soumis aux charges pr6vues par le pr6sent
acte.

D'apr6s cette section, tous les droits et revenus des
16gislatures doivent former le fonds consolid6 de revenu
du Canada, sauf les deux exceptions y mentionu6es.

Les biene provenant de la d6sh6rence forment A n'en
pas douter une source de revenus publics depuis que
la Couronne en a fait 1'ali6nation en vertu des lois
concernant la liste civile; ce revenu doit 4tre compria
dans la cession qui est faite en termes g6n6raux de tous
les droits et revenus des provinces, A la Puissance. 11
n'y a A cette disposition g6n6rale que 1'exception en
faveur des provinces, des revenus qui leur sont riservds
par l'acte constitutionnel et qu'elles peuvent
percevoir en vertu des pouvoirs sp6ciaux qui leur sont
conf6r6s. La section 126 qui cr6e le fond consolid6 des
provinces d6clare qu'il sera compos6 des droits et revenus
qu'elles avaient, avant 1'Union, le pouvoir d'appro-
prier, et qui sont r6serv6s aux gouvernements ou 16gis-
latures. Ces deux sections s'accordent A dclarer que
tons les revenus des provinces, except6 ceux qui leur
sont sp~cialement r6serv6s par I'acte constitutionnel,
appartiendront au fond consolid6 f6d6ral. Pour main-
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1881 tenir que le revenu provenant de la d6shirence appar-
Mmaons tient aux provinces, il faudrait done trouver dans 1'acte

0.
ATron, r constitutionnel une reserve A ceL effet. Il n'y en a cer-
GENm tainement pas. Les sources de revenus des provinces

FOR
O.;TARio. sont indiqu6es dans les sous-sections 2, 8 et 9 de la

Fournie rJ. section 92, et dans la section 118, accordant une subven-
- tion A chaque province,-mais aucune de ces sections

ne contient de reserve spLciale qui soit susceptible de
comprendre le revenu provenant de la d6sh6rence. La
seule r6serve sp6ciale que l'on trouve est celle contenue
dans la section 124, conservant an Nouveau-Brunswick
son privil6ge de pr6lever sur les bois de construction
les droits 6tablis par une de ses lois pass6es avant
1'Union. Cette exception n'a pas d'autre effet que celui
de confirmer le principe gen6ral de la section 102.

Pour appuyer sa r6clamation au b6n6fice de la
d6sh6rence, l'intim6 invoque encore un autre moyen
tir6 de certaines dispositions de 1'Acte de l'Am6rique
Britannique du Nord. II pr6tend que les sec. 109 et 116
out op6r6 en faveur des provinces un transport l6gislatif
de cette prerogative.

Par la sec. 109 " toutes les terres, mines, min6raux
et reserves royales (royalties) appartenant aux diff6rentes
provinces du Canada, etc., lors de l'Union, et toutes les
sommes d'argent alors dues on payables pour ces terres,
mines, min6raux, et r6serves royales (royalties), appar-
tiendront aux diff6rentes provinces d'Ontario, Qudbec,
la Nouvelle-Ecosse et le Nouveau-Brunswick, dans les-
quels ils sont sis et situ6s, on exigibles, restant tonjours
soumis aux charges dont ils sont grov6s, ainsi qu'd tous
int6rets autres que ceux que peut y avoir la province."

Par la d6claration, contenue dans cette section, que
toutes les terres et r6serves royales appartenant aux diff6-
rentes provinces lors de l'Union continueront de leur
appartenir, I'Intim6 en conclut que le domaine direct
de la Couronne sur toutes les terres :publiques alt6
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transport6 aux provinces, et qu'une des cons6quences 1881
rvsultant de ce transport c'est que les proprit6s tom- MxR0ER

bant en d6sh6rence doivent faire retour aux provinces' ATTORNEY

Mais le transport n'est pas aussi g6n6ral et aussi absolu GENERAL
FOR

que le pr6tend l'Intim6. Il est restreint et qualifiCS par ONTARIo.
les expressions " terres, etc., appartenant, etc., lors deFournier3.

]'Union." Ces termes ne comportent &videmment qu'une -

confirmation de la proprith limit6e des terres publiques,
telle qu'elle 4tait alors-le pouvoir des provinces sur
ces terres n'est nullement augment6-aucun pouvoir
nouveau n'est ajout6 A ceux qu'elles avaient d6jad-
aucune pr6rogative nouvelle ne lear est conc6d6e. 11 est
rest6 ce qu'il 6tait auparavant, ainsi que le comporte
Ia sous-sec. 5 de la sec. 92, restreint A l'administration
et A la vente des terres publiques appartenant A la pro-
vince, et des bois et forts qui s'y trouvent.

Leur pouvoir sur les terres est done actuellement ce
qu'il 6tait avant ]a Conf6d6ration et rien de plus. Pour
savoir quel est A pr6sent ce pouvoir, il faut n~cessaire-
ment se reporter A la 16gislation ant6rieure, tant imp6-
riale que provinciale, sur ce sajet. D'apris 1'examen que
j'ai fait de cette 16gislation, dont 1'honorable juge
Gwynne a fait un expos6 si complet qu'il serait inutile
de revenir sur ce sujet, je suis fore6 d'en arriver A la
conclusion que le pouvoir des provinces sur les terres
publiques n'a pas 6t6 augment6 par la sec. 109. 11 est
comme avant la Conf6d6ration un pouvoir d'adminis-
tration, la Couroune ne s'6tant jamais d6parti par
aucun acte imp6rial on provincial en faveur de qui que
ce soit, du domaine direct lti appartenant dans les terrea
publiques. Dans ce cas, c'est A la Reine comme ayant
encore le domaine directe des terres que les biens tom-
bant en d6sh6rence devraient faire retour, si Pon consi-
dbre cette facult6 plus comme un incident de la tenure
des terres que comme une pr6rogative du souverain.

Mais la province d'Ontario n'ayant jamais t sou-
0
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1881 mise au r6gime f6odal, ce n'est pas au souverain, comme
MERCER seigneur (Lord of the Manor), mais a titre de souver..i-

Srnet6 que le droit de retour doit lui appartenir, en vertuA TTOII.% r
G(ENERAL du principe qui le fait pr6umer comme le dit Black-

FOR
0.TAzRo. stone, propri6taire de toutes les terres du royaume. C'est

Fou r, j. sans doute pour cette raison que sous la constitution
- actuelle, les concessions de terres publiques se font

encore au nom de la Reine. Dans tons les cas 1'argu-
ment de reversion fond6 sur le syst6me fbodal, s'il 6tait
susceptible d'Atre appliqu6 A la province d'Ontario, ne
pourrait affecter que les propri6t6s immobilibres. Que
deviennent dans ce cas les biens mobiliers de la succes-
sion; A qui feront-ils retour ? La pr6rogative va-t-elle
se diviser suivant la nature des biens,-les immeubles
appartiendront-ils aux provinces et les biens mobilierS
A. la Puissance ? Cette question suffit pour faire voir
le vice de 1'argument uniquement fond6 sur le droit de
retour comme incident de la tenure f6odale. II est
plus logique de reconnaitre que c'est en vertu de la pr6-
rogative royale que le souverain a droit de b6ndficier
de toute esp~ce de biens tombant en d6sh6rence.

Au surplus, lors mame que le transport des terres
serait absolu, je ne comprends gubre comment il pour-
rait par lui-mAme comporter une ali6nation d'une pr6-
rogative attach6e & la personne du souverain. 11 est de
principe que toute 16gislation affectant les pr6rogatives
royales doit 6tre formelle et expresse, on rAsulter du
moins des dispositions qui impliquent n6cessairement
que le 16gislateur a voulu les modifier. Ce principe, si
souvent proclam6 par les d6cisions des tribunaux en
Angleterre a t6 encore assez r6cemment r6affirm6 par
le Conseil Priv6 dans la cause de Landry v. Thdberge.

Il n'y a certainement dans la clause 109 aucune
expression concernant la pr6rogative, et see dispositions
ne sont pas non plus de nature A faire n6cessairement
pr6sumer qu'elle a 6t6 ali~n~e.
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L'argument fond6 sur lea expressions " r6serves 1881
royales " dans la m~me sec. 109 (royalties) quel'on a fait MERCER
valoir dans la cause de Church vs. Blake (1) semble avoir T E

ATTORNEFY

Rt6 abandonn6 par le savant conseil de l'Intim6. En GENRA'.
F R

effet, le terme royalties n'est pas employ6 IA pour signi- ONTARIO.

fier les pouvoirs on les attributions de la royaut6. L'ex- Founier, J.
plication qui en a 6t donn6e par le savant conseil des -

appelants est la seule correcte. 11 est 6vident que cette
expression se rapporte seulement aux droita de percen-
tage on de commission que la Couronne percevait avant
la Conf~d6ration dans les provinces de la Nouvelle-
Ecosse et du Nouveau-Brunswick sur les concessions de
mines. Pour ces raisons la see. 109 ne me parait aucu-
iiement affecter la pr6rogative en question.

Un autre argument que l'on a aussi fait valoir dans
cette cause, et qui ne me semble pas plus concluant que
celui fond6 sur la section 109, est celui tir6 du pouvoir
des l6gislatures sur la propri6t6 et lea droits civils.

La d6sh6rence 6antine interruption de la succession,
et le souverain ne prenant les biens que comme ultimus
hceres, les l6gislatures peuvent, dit-on, changer cet ordre
de succession. Mais la d6sh6rence eat une matibre de
prerogative et non pas une question de propri~t6 on de
droit civil. D'ailleurs 1'ordre actuel des successions
admettant cette pr6rogative en faveur de la souveraine,
il faudrait d6montrer que le pouvoir de l6gislater sur
les pr6rogatives royales appartient aux 16gislatures Ce
serait retomber dans la question de savoir i qui
appartient l'autorit6 souveraine sous la constitution
actuelle, sur lea sujeta de l6gislation non sp6cialement
d6l6gu6s, question sur laquelle j'ai d6ja en occasion de
me prononcer. Je ne crois pas devoir y revenir, car
je crois que la sec. 102 suffit pour r6soudre la question
soumise.

Ayant pris communication de 1'opinion si savam.
(1) 2 Q. L. R. 236.
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1881 ment 61abor6e de l'honorable juge Gwynne, je me suis
MEROER content6 d'indiquer bribvement les motifs de mon

ATTORNEY concours dans les conclusions qu'il a adopt6es. En
UBNERAL cons6quence je suis d'avis que l'appel devrait 6tre

FOR
OsTmio. allou6.

Fournier,J. HENRY, J.:-
Having fully considered the interesting and highly

important interests involvea in the discussion and deci-
sion of this case, I shall now briefly state the conclu-
sions at which I have arrived.

On the part of the respondent it is claimed that on
the failure of heirs of Andreto Mercer, who died intes-
tate, the province of Ontario became entitled to his
estate-both real and personal-as legislative assignee
of the Crown.

On the part of the appellants it is contended that no
such assignment was made, but that by the British
North America Act the assignment, if any, was to the
Dominion.

If therefore the claim of the respondent be not sus-
tained our judgment must be for the appellants, whether
or not the Dominion, by the act in question, became
entitled to the position claimed for Ontario.

If the majority of the court should be of the opinion
that the respondent's claim cannot be allowed, it will
be unnecessary, in my opinion, to consider the proposi-
tion advanced by the appellants, that the assignment
was to the Dominion. It has been contended in other
cases that plenary legislative powers were given by the
act mentioned over all subjects and for all objects,
either to the parliament of Canada or to the several
legislatures. I have, in at least one of my judgments,
refused to admit the correctness of that proposition; and
have held that we must look to the act and trace to it
the right to legislate in regard to every matter arising
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for decision. If we always keep in view the considera- 1881
tion that the whole legislative power is given by it, and ME^~.a

by it alone-a position requiring no argument to sus- A fEY

tain-and determine from that the existence of any GsNr.Lu

legislative power claimed, the solution will, to that o ro.
extent, be easier;- and the decision more likely to be H
correct. There are, no doubt, many subjects given fully,
either to the Dominion or to the local legislatures, or
in part to each, wherein it is manifest the one or the
two, each of the part allotted to it, should have legisla-
tive power to deal with the whole of such subjects; but
although that may be properly said to be the general
rule, I maintain the existence of cases that should be
declared exceptions.

It is not necessary, as I have before said and for the
reasons given, to be shown, that the right claimed by the
respondent should appertain to the Dominion. It may
be that the latter has no such right; but that conclu-
sion, in my opinion, should have little weight in the
present case. To recover in this action, the exclusive
right must be shown in Ontario. The appellants are
entitled to our judgment unless the respondent shows
a valid legislative transfer of the prerogative right in
question to the province; and such a transfer as would
deprive the sovereign of the right to its future exercise.
I am induced to make these suggestions as many of the
reasons for arriving at the conclusion that there was no
such transfer to the several provinces composing the
Dominion apply with equal force to show there was
none to the Dominion.

I have said that we must seek from the British North
America Act, and from that alone, for the sustainment of
the respondent's claim.

Our attention was directed at the argument to the
position of Canada immediately preceding the passage
of the act as regards Crown or waste lands, and also to

42

687



SUPREME COURT OF CANADA. [VOL. V.

1881 that of Upper Canada before the union with Lower
MERVf Canada. Holding, however, the views I do as to the

**E result of the union of the four provinces in 1867, I am
GENERAL unable to feel that much, if any, weight should be
ONTIMo. given to an argument founded on the position, as touch-

- ing the question under consideration, which the pro-
IUenry, J..

vinces or any of them occupied at any time before con-
federation, except so far as the act specially refers to
such position. The Imperial Act was not one forced
upon the provinces by an arbitrary proceeding of an
overruling legislative body, depriving them, or any
of them, of legislative power. In such a case it might
be contended that the extent of the deprivation must be
ascertained from the act; and as regards any subject or
matter not, embraced in it, the power would still re-
main. Here, however, the case is far different. The
act was passed, as it recites, on the application of the
provinces to give legislative sanction and authority to
an agreement entered into on the part of the provinces
for their federal union. The implied, if not expressed,
principle acted on was that all rights and privileges,
including legislative as well as others, of each of the
provinces, should be surrendered; and that each should,
if the union were consummated, depend subsequently
for the exercise of their rights and privileges upon the
Imperial Act to be passed, to give effect to the agree-
ment for union entered into. This is patent in the act
itself and in the resolutions of the delegates upon which
it was founded and passed. I could give many reasons,
and show many facts, to prove the correctness of this
proposition; but it appears to me only necessary to
suggest that if it were intended to be otherwise, we
would reasonably expect to find provision made for in-
tended exceptions. The absence of any such is strong
presumptive evidence that none were desired.

Section 102 of the act gives to the Dominion the
appropriation of
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All duties and revenues over which the respective legislatures of ISS
Canada, Nova Scotia and Nesw Brunswick, before and at the union, -
bad and have power of appropriation, except such portions thereof
as are by this Act reserved to the legislatures of the provinces, or AT~oir
are raised by them in accordance with the special powvrs conferred GENERAL

on them by this Act, 0oO

to form on- consolidated revenue fund to be appro. -

priated for the public service of Canada. Henry, J.
By the terms and provisions of that section all the

duties and revenues controlled before the union by the
legislatures of the provinces, with the exception of the
portions reserved by the act to the provinces, were
clearly given to the Dominion. If, then, before the
union, the right claimed by the respondent was vested
in the provinces, it was transferred to the Dominion by
this section, unless we find it reserved in the act to the
provinces. I think therefore that the decision of this
case should not be affected by the position of the pro-
vinces, or by their legislation, before the union, with
the exception I have before mentioned. If the portions
of the revenues reserved to the provinces cannot be
construed to include the right in question, it matters
not that it can be satisfactorily and undoubtedly shown
that Ontario possessed it before the union.

The reservation to which I have just referred we find,
on 'eference to the act, to be "lands, mines, minerals
and royalties, belonging to the several provinces at the
union." " Lands " and " royalties " need only to be
referred to in this connection. As to the first it is con-
tended, that by the mere transfer from the Crown to
the provinces, the prerogative right to an escheat, on
the failure of heirs, is transferred. The first inquiry
naturally is had the province of Canada, before the
union, that right ? If it had not, then it could not be
a part of the reservation. It was the duty of the res-
pondent to have pointed out some legislation of the
Imperial Parliament abolishing or transferring the pre-
rogative right of the Crown by escheat over lands in
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ISSt the provinces held in free and common socage, previous
m ER to the accession of his Majesty William IV.; or to some

V. such statute repealing the statute passed in the first
ATTORNEY

GHNRMAL year of his reign, ch. 25, by which his Majesty sur-
P.on

ONreTo. rendered to parliament, to form part of the consolidated
fund of the kingdom, his Majesty's interest in the here-

- ditary revenues of the Crown, and in the funds " which
might be derived from any droils of the Crown or
admiralty," from any casual revenues either in his
Majesty's foreign possessions or in the United
Kingdom; and providing that, after his decease,
all the said hereditary revenues should be payable
and paid to his heirs and successors ; to which was
added a proviso, that nothing in the act should extend,
or be construed to extend, in any wise to impair, affect
or prejudice any rights or powers of control, manage-
ment or direction which had been or might be exercised
by authority of the Crown relative (amongst other
things) " to the granting or disposing of any fredhold
"or copyhold property, or the produce of or any part of
"the produce or amount or value of any freehold or copy-
"hold to which his Majesty, or any of his royal prede-
"cessors, had or hath, or shall be entitled to, either by
"escheat for want of heirs, or by reason of any forfeiture,
"or to the granting or distributing of any personal pro-
"perty to which the Crown would become entitled by
"reason of the want of next of kin or personal represen-
"tatives, of any deceased person," but that the same
should be enjoyed in as full and effectual manner as if
that act had not been passed; the act declaring that
the said rights and powers should not be abridged,
restrained, affected or prejudiced in any manner what-
ever ; but only, that the monies accruing to the Crown,
after the full and free exercise of the enjoyment of the
said rights and powers, subject as aforesaid, should,
during his Majesty's life, be carried to and made part of
the consolidated fund of the United Kingdom.
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The act of the provine of New Brunswick for 1881
the transfer of the hereditary, casual and territorial M'^CER

revenues, and of the lands, woods, mines and royalties, A .
contains similar provisions as to the reservation of the GENERA.

rights of the Crown, to make any grant or restitution oJ 0. Fmo.
any estate, or of the produce thereof, to which it might -
become entitled by escheat for want of heirs, 4c., or to Henry, ..
make any grant or distribution of any personal property
devolved to the Crown for want of next of kin, &c.,
and declaring that it was only the monies arising, after
the full an'l free exercise and enjoyment of the rights
reserved, should be carried to and form part of the con-
solidated revenue of New Brunswick. That act has
been re-enacted, and is still in force.

It could not therefore be successfully contended that
in New Brunswick the local legislature could legislate
upon the subject, as that province could not claim the
right under the provisions of the British North America
Act; not having enjoyed or exercised any such right
previously, but, on the contrary, expressly legislated
against it. Having been specially exempted from the
operation of the New Brunswick Act, it may be con-
tended that, inasmuch as the Confederation Act con-
tains no such reservation, it was intended to pass the
right claimed; but it will be seen that the terms of the
latter are not general, and do not apply at all to the
hereditary Crown revenues as such, but specifically
refer to lands, mines, minerals and royalties. The
argument might be applicable to the grant to the Do-
minion in its comprehensive terms, if theprovinces had
previously such right, but is not applicable to the
specific reservation. to the provinces.

Up to the time of the union of Upper and Lower
Canada in 1840, it cannot be claimed that eitherghad
any claim to control the appropriations of the casual or
territorial revenues of the Crown. By the Imperial Act
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1881 passed to consummate that union, it was provided that

M'.ER before any act of the united provinces relating to, or
** affecting her Majesty's prerogative touching the grant-

ATrORNEY ".

0;ENERAL ing of waste lands of the Crown, could receive the royal

PaRo. assent, it was required to be laid before both houses of
- the British Parliament for thirty days; and that if either

' house, during that period, should pass an address asking
her Majesty to withhold her assent, it would not there-
after be lawful for her to give it. And also that any
law divesting the Crown of any of its prerogative rights,
and vesting them in the provincial legislature, must
emanate from, or be expressly confirmed by the Imperial
Parliament. The latter provision, I take, governed the
province of Canada up to the Confederation Act, and
when on one occasion a provincial act was assented to-
as I presume inadvertently-without the act having
been laid before both houses of parliament as required,
a ratifying act of the Imperial Parliament was passed
as necessary to validate it. I can find no legislation of
the Imperial Parliament since to change that position
of the matter.

It is contended that, inasmuch as the manage-
ment and sale of crown lands is vested in the
local legislatures, it is more reasonable to assume it
to have been intended to include the right to acquire a
title again by escheat, rather than that the Dominion
should take it. That was however a matter more for
those who procured the passage of the act, and for the
parliament that passed it, than for us. We are not to
say what the provision should have been, but what it
is. If I were satisfied that the prerogative right in
question was in reality transferred by the confederation
act, I should be much more inclined to conclude that it
was to the Dominion, by force of the general terms of
the grant to it, than to the provinces by the restrictive
terms of the grant to them. By section 102 it will how,
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ever be seen that the grant to the Dominion is limited 1s81
to the " duties and revenues over which the respective MRCER

legislatures of Canada, Nova Scotia, and New Bruns- ATTORNEY
wick had and have power of appropriation." If there- GENERAL

fore the legislatures of those provinces had not, before rOETmO.
or at the union, the right to deal with the subject-matter -
now in question, it cannot be contended that it passed Henry, J.

to the Dominion by virtue of that section. If such
should be found to be the case it will, I have no doubt,
be found to make no practical difference, as we have
every reason to assume the right will be exercised by
the sovereign as recommended and suggested by her
representative in the Dominion.

The Imperial Parliament has never, as far as I have
been able to discover, attempted to deal with the pecu-
liar prerogatives of the Crown until previously volun-
tarily surrendered by the sovereign; and with that now
under consideration the British parliament has not in
any way interfered. If the province of Ontario should
be found right in dealing with it, a position will be
attained by it which, as far as I can discover, has not
been reached in any other part of her Majesty's Domin-
ions.

It is admitted that up to 1840 the prerogative right
to secheat in cases like the present rested in Her
Majesty the Queen. If previous to that an estate was
left without heirs, the Queen would take the title. She
would not, however, take it merely as a source of
revenue, for such was seldom appropriated for that
purpose. Up to that time the title and control of all
public or waste lands was in the Queen. The province
had no title thereto, and the patents were from the
Queen. Under what rule or upon what principle
could the province claim, through an escheat, an estate
it never before owned. Escheat is by law defined to be
1' Pn obstruction of the course of descent and a conspT
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1881 " quent determination of the teuure by some unforeseen
^", " contingency, in which case the land naturally results
-. " back, by a kind of reversion, to the original grantor or

<. EERAr. " lord of the fee." If that definition be correct, and I
FOR0 cannot think it will be doubted, then in respect of all

------ ~lands granted, or patented, previous to 1840, the pro-
- vince could, by no possibility that I can discover, claim

as the original grantor, or lord of the fee. If, indeed,
the patent had been shown to have issued since 1867,
when the Confederation Act was passed, it might be
more interesting to consider and apply to it the doctrine
of escheat than under existing circumstances, and to
decide whether or not the act transferred the right
claimed. If, however, we were expected to decide that
question it should have been submitted to us by evi-
dence showing the patent to have issued since the
Confederation Act came into operation. That is not
the case before us, and I need not speak positively as
to it, but will content myself by saying that for other
reasons given, I am of opinion that, even in that case,
the respondent would fail in sustaining his claims.

It was contended on the part of the respondent that
it could not be, that while the land, before being grant-
ed, was held by her Majesty for the use of the province
of Ontario, yet upon, or after, the grant in fee simple,
the reversionary estate would be held by her Majesty
for the use of the Dominion of Canada. The answer to
that proposition is, that after the grant her Majesty had
no substantial interest, such as a reversion on the ex-
piration of a lease. The whole estate was transferred
without any reserve, or any provision for a reversion.
Her Majesty held not the smallest estate known to the
law in it. By the unforeseen accident of the failure of
heirs, or by a forfeiture,' she again becomes entitled;
but in the meantime is neither the owier nor the trus-
tee of any other in regard to it. She takes it in her
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own right as the original grantor, having had before 1881
the forfeiture or failure of heirs no title whatever. By g
English law and practice she can dispose of that title A * Y

ATTORNEY
when accrued as she pleases, independent of parlia- aGENERAL
mentary control. In the large majority of cases, how- ORmo.

ever, as others lose by the accident which gives her -

title, she refuses the personal benefit caused by it,
and restores, or rather grants, the subject-matter to
those who, but for the accident, would most probably
have succeeded to it. The power to remedy the injuri-
ous result of such an accident in many cases that hap-
pen, must be highly prized by any right feeling sov-
ereign; and it is one not yet controlled by Imperial
legislation. It must, therefore, have been considered
wise and proper that such should continue to be exer-
cised.

On the part of the respondent it was presented to us
simply as a matter of revenue, as between the Dominion
and the provinces. I view it very differently; and
think myself bound to uphold a prerogative right, the
exercise of which is more likely to be less exacting than
if otherwise held-and which has been so long enjoyed
with apparent satisfaction in the United Kingdom-
until it is made satisfactorily to appear that it no longer
exists.

I think such transfer should not be adjudged by a
speculative construction of a doubtfal statute, but by a
most clear and positive enactment. Besides, it is a well
known rule that the sovereign is bound by no statute
unless specially named therein, and that any statute
affecting adversely the prerogative rights of the
sovereign does not bind him unless there are express
words indicative of that object. If that rule of law be
not violated, the grant of the lands, mines, minerals
and royalties belonging to the provinces at the Union
in 1867 cannot be adjudged to affect in any way the
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188 L royal prerogative through which lands, by escheat for
MERCER want of heirs, become vested in the sovereign. That

NEY doctrine was acted upon and declared in force by the
GENERAL Privy Council in a comparatively late case (1), and

FOR
O aTArO. cited by the counsel of the appellants at the argument.

Again it is claimed that the right in question is given

to the provinces through the transfer by the act of the
subject-matter termed " royalties." The objections last
urged will apply with equal force to that subject.
The term "royalties " is of very general import and
very comprehensive; but it cannot be contended in this
case that it includes the transfer of all that might come
under that designation. " Royalties " as to mines is
well understood in England to be the sums paid to the
sovereign for the right to work the royal mines of gold
and silver; and to the owner of private lands, for the
right to work mines of the inferior metals, coal, &c. In
Nova Scotia and New Brunswick, if not in the other
provinces, mines and minerals were at the time of the
Union being worked; and, in Nova Scotia, a revenue
therefrom was derived by the government and which,
in the acts of that province, were called "royalties."
That the income thus derived should be continued to
that province, it was necessary that provision therefor
should be made; and the use of the term was appa-
rently intended for that purpose, and, at the same
time, to give to the other provinces the continuance
of the same right, where such was previously enjoyed.
The provision of the act had therefore sufficient
in the fact I have stated to furnish a subject-matter
to which it could be referable, and upon which
it could operate without giving it any additional
or more extended application. The object was to
secure to the provinces someting at once available for
revenue to be appropriated by them in their legislatures,

(1) See Theborge v. Landry, 2 App. Cases 10.
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and by their several governments, for public purposes. 1881
It does not, however, follow that the words used in the MEROER

provision should be adjudged to include the preroga-
tive right of the sovereign in respect of any title she GENERAL

might obtain by the accident of a person dying intes- oXTao.
tate without heirs. Such an assumption as the latter H
is quite unnecessary to give operation to the provision; -

and for the many reasons I have given, I think it does
not include what is claimed; nor can I arrive at the
conclusion that such was intended. These views are
in accordance in many respects with those I expressed
in the case of Lenoir v. Ritchie (1). I may add, that in
that case they were not alone my views, but those of
all my learned brethren who heard and decided it; and
I have heard nothing since tending to change or
weaken them. After giving my views, as I have done,
in reference to the right ii question, I need hardly say
that I consider the act of the province of Ontario in
relation thereto ultra vires. I must, therefore, in ac-
cordance with those views decide that the respondent
has not established the position upon which his right
to recover in the suit is based; that the judgment ap-
pealed from should be reversed, and that our judgment
should be for the appellant, with costs.

TASCHEREATJ, T.:-

Though I have not failed to give the able argumen-
tation of the learned counsel heard before us on the
part of the respondent in this cause the considera-
tion it deserved, I have been unable to alter my
views on the question submitted as I expressed them
in the Fraser case (2), where the same question was
before me in the Superior Court of Kanarouska,
and I am still of opinion that under the Britisl
North Anerica Act the right to escheats propler

(2) 1 Q. L. R. 177,(1) 3 Can. . C. R. 375.
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1881 defeclum sanguinis belongs exclusively to the federal
MERGER power. As this last case is fully reported, I have

E. not written down at full length the reasons uponATTORNEY
GENEHRAL, which I have come to a conclusion in the present
OATARo. case. This however would, under the circum-

- stances, have been useless. I concur entirely with what
Taschereau,

J. my brother Gwynne says on the construction to be
- given to the word royalties, and to the word lands

in section 109 of the British North America Act, as
well as with what he says on the doctrine of
reversion relied upon by the respondent. I may
remark that this doctrine of reversion and the rea-
sons given in the present case by the Ontario
Court of Appeal applicable to real estate, do not sup-
port the Quebec Court of Appeal in the Fraser case,
where the question as submitted related to personal as
well as real estate. To say, as has been said, that as
escheats fall within- the words "property and civil
rights in the province," they belong to the local power,
is a petitio principii. It is taking for granted that they
do not belong to the Crown, to the federal power; for,
if they belong to the federal, they, of course, do not fall
under the words " property and civil rights in the pro-
vince," and they cannot in any shape whatsoever be
legislated upon by the local power. Section 117 of the
British North America Act, relied upon by some of the
judges in the Quebec Court of Appeal, has nothing to
do with the question, and was not relied upon by the
respondent before this court. As to the word royalties,
to be found in section 109 of the British North America
Act, which word, according to some of the judges in the
Quebec Court of Appeal, in the Fraser case, transfers
and reserves escheats to the provincial governments,
the respondent has, rightly, in my opinion, been unwill-
ing to base his case upon it in his argument before us.
To my mind section 102 of the British North America
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Act is conclusive. The legislatures of Canada, Nova i8si
Scotia and New Brunswick, before and at the union, had M ER
power of appropriation over the revenues arising from

ATTORNEYescheats. Such revenues have not by the British North EmsERAL

America Act been reserved to the provincial legislatures. "R
ONTARIO.

Neither can these revenues be said to be raised by the
provincial legislatures, in accordance with the special'rascheau,
powers conferred upon them by the said British North -

America Act. Then, they form part of the consolidated
revenue fund of the Dominion, according to this
section 102. This is so for real as well as for personal
property, as I read the Act. The argument of the res-
pondent, based upon the doctrine of reversion, seems to
me defective in that it leaves the personal property of
a person deceased intestate without heirs to the federal
government, whilst it gives his real property to the
local government.

Any argument which leaves Mercer's personal estate,
which is very large, to the federal government, whilst
it gives his real estate to the local government must, as
I view it, be wrong, and contrary to a sound interpre-
tation of the British North America Act. The Imperial
authority cannot have intended such a division of the
revenues from escheats. I may also remark that in the
province of Quebec the laws relating to escheats under
art. 637 of the Civil Code are not derived from the feudal
system, and are anterior to the feudal ages, so that this
doctrine of reversion could not apply there. It seems to
me that any argument which under the British North
America Act does not and cannot apply equally to all the
provinces must be contrary to the spirit and intent of
the British North America Act. This doctrine of rever-
sion seems to me also defective in that it cannot apply
to lands which did not belong to the provinces at the
time of the union. Lands which did not form part of
the public domain at the union were not given to the
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1881 provinces by section 109 of the Act. Lands of persons
MERCER dying intestate without heirs in any one of the pro-

** vinces before confederation did not re-vestin the pro-
ATTORNETY
uRNERA vince, but escheated to the sovereign, and belonged to

0OR. him. He alone had the title to them. The provinces
- had been given by the sovereign and possessed at the

Taschereau,
J. union power of appropriation over the revenues arising

- from this right of escheat (the revenues only, not the
prerogative right itself, which always remained and
remains in the person of the sovereign), and these
revenues by section 102 of the Act have been given to
the Dominion Government. All duties and revenues
over which the provinces had, before confederation,
power of appropriation are by said section 102 given to
the Dominion Government, save and except only such
portions of said duties and revenues which are by the Act
reserved to the provinces. Section 126 distinctly enacts
that the provinces shall have for the future such por-
tions only of said duties and revenues which are by the
Act reserved to them. This is clear. For the Dominion,
all duties and revenues, except those expressly reserved
to the provinces. For the provinces, none of said duties
and revenues but such porlions thereof as are express
reserved to them. The provinces have consequently
to establish that the Act reserved to them the revenues
from escheats. - The onus probandi is on them. I fail to
see that in any part of the Act these revenues have been
so reserved to them.

As to the argument, that as section 102 enacts that the
duties and revenues therein mentioned shall form part of
the consolidated revenue fund of the Dominion, it would
be impossible for the Crown to relinquish its rights to
revenues from escheats in favor of illegitimate children
of the deceased or otherwise, it may be remarked that
this argument, if good, would apply equally to the
statute ch. 10 C. S. C. see. 5, in which it was also enacted
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that the duties and revenues, including escheats, would 1881
form part of the consolidated revenue of the prouince MERCER

of Canada as constituted before confederation. Yet, V*
ATTORWY

under the said Act, it has never been doubted that the GWsRRAL

Crown could relinquish its rights to escheats when it 0 FoR
wished so to do,

Taschereau,
The question submitted to us by one of the learned J.

counsel for the respondent as to whether the Queen -

forms part of the local legislatures seems to me to have
no practical bearing on this case. That, when anything
which, according to the principles of the British Consti-
tution, must be done in her Majesty's name, has to be
done by the Lieutenant Governors of the provinces,
under the British North America Act, they are authoriz-
ed to do it in her Majesty's name, and are deemed then
to act for her Majesty, has not, that I remember, been
denied by the appellant. But they are not her Majesty's
direct representatives, as the Governor General is. They
have never been considered as such by the Imperial
authorities.

" The Lieutenant Governors of the provinces of the
Dominion, however important locally their functions
may be, are a part of the colonial administrative staff,
and are more immediately responsible to the Governor
General in Council. They do not hold commissions
from the Crown, and neither in power nor privilege
resemble those Governors, or even Lieutenant Gov-
ernors of colonies, to whom, after special consideration
of their personal fitness, the Queen, under the great
seal and her own hand and signet, delegates portions of
her prerogatives and issues her own instructions," says
the Earl of Carnarvon in a despatch to Lord Differin,
dated January 7th, 1875 (1).

That the Lieutenant Governors are considered by the
Imperial authorities as officers of the Dominion Govern-

(1) Vol. 8, No. 7 Sesdonal rapers, 1813.
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18st ment seems also clear by the proceedings in the Letellier
M ce affair, and the despatch of Sir Michael Ilicks-Beach

.f INEY 0to the Marquis of Lorne on the subject, dated July 3rd,
(iE-NKRAL 1879 (1).

FOR

ONTARIO. The following despatch of the Duke of Buckingham
-eaand Chandos to Lord Monck, is written in the sameTaschereau, o h
.J. view of the Lieutenant Governor's position.

DownsG STREET, 19th October, 1868.
My LoRD,-I have under my consideration your Lordship's despatch,

No. 170, of the 9th September, submitting the question whether the
Lieutenant Governors of the provinces within the Dominion of
Canada are entitled to salutes from T. M. ships and fortifications
within their respective provinces.

I have the honour to acquaint you that under the circumstances
of the case, the Licutenat Governors of the provinces holding their
commissions fiom the Governor General, will not be entitled to
salutes.

I have the honor to be,
&c., &c., &c.,

The Viscount Monck. (Signed,) BUCKINOIAs & CuANDOS.

Another despatch from the Secretary of State for the
Colonies, dated 7th November, 1872, though it recog-
nizes the Lieutenant Governors should be deemed to be
acting directly on behalf of Her Majesty on certain
occasions, treats them on ordinary occasions as repre-
senting the Dominion Government.

And with reference to the question asked
by Sir Hastings Doyle, and submitted by Lord Liegar for my decision,
namely, ' whether the Lieutenant Governors are supposed to be
acting on behalf of the Queen," I have to observe that, while from
the nature of their appointment they represent on ordinary occasions
the Dominion Government, there are, nevertheless, occasions (such
as the opening or closing of a session of the provincial legislature,
the celebration of Her Majesty's birthday, the holding of a levee, &c.,
&c.,) on which they should be deemed to be acting directly on behalf
of Her Majesty, and the first part of the National Anthem should be
played in their presence. *

(Signed,) KIBERLEY.

(1) Accounts and Papers, Imp. H. C., Vol. 51, p. 127, session
1378, 1879.
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A reference to the order of precedence established for 1881

Canada by Her Majesty shows that the Lieutenant Mnban
Governors do not take rank and precedence immediately A r
after the Governor General, but only after the general 'JEEAL

commanding Her Majesty's troops, and after the admiral 0"&o.
commanding Her Majesty's naval forces on the British, -
North America station. I.

I do not cite these documents as conclusive evidence
for a court of justice, but as worthy of consideration,
and to show that the Imperial authorities and her
Majesty herself consider the Lieutenant Governors as
not generally representing the sovereign.

However, as I have already stated, though the ques-
tion has been raised and argued at some length before
us, I do not think it can, in any manner, affect this
case as I view it. As I have said, I fail to see that the
British North Amei ica Act reserved or gave to the pro-
vinces the revenues arising from escheats. They con-
sequently must belong to the federal power, and upon
this ground, I am of opinion to allow this appeal with
costs.

I am glad to understand that it was agreed between
the parties that whatever should be the judgment
of this court on this question, the case would be
carried to the Privy Council. Though these revenues
from escheats must amount in fact to a trifle in each of
the provinces, I think it but right for obvious reasons
that the final and authoritative determination of con-
troversies on the construction of the British North
America Act, which is an Imperial statute, should
emanate from an Imperial judicial authority.

GwYNNE, J.:

This case was argued before us as one raising a ques-
tion of the respective rights of the dominion and pro-
vincial authorities, and as such we have had the advan.
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1881 tage of hearing a learned counsel who appeared before
M EECs us in the interest of the province of Quebec, as well as

ame two learned counsel who appeared in the interest
GaznAL of the province of Ontario on the one side, and, uponpon
OMARIo. the other side, learned counsel who appeared before us

in the interest of the dominion.
The particular question is, whether lands in the

province of Ontario escheating to the Crown propter
defectun sanguints come under the management,
control and enjoyment of the dominion or of the
provincial authorities? This question, however,
involves the consideration of all property both
freehold and personal in the several provinces of
the dominion which escheats to the crown, and
whether such escheat accrues propter defectum san-
guinis or propter delictum tenentis, and the conclusion
in both cases must be the same.

The learned counsel who appeared before us in the
interest of the province of Quebec addressed to us
an argument replete with ability and research for
the purpose of establishing a position which he took,
namely, that the title which the crown has to
property by escheat is not derived from the feudal
tenure, but from a much more ancient law, namely,
the old Roman law ; but from whatever source
derived matters not, for, whatever may be its origin,
the learned counsel admitted, as indeed he could not do
otherwise, that whether escheat in lands be or be not
a species of reversion, whether the title accrues as a
sort of caducary succession, the Sovereign taking as
idtimus heres, whether it is of the nature of a title by
purchase, or by descent, or partakes of both, whether it
accrues propter defectumt sanguinis or propter delictun
tenentis, whether in short the escheated property accrues
as an incident to tenure or in virtue of the prerogative
royal, and whether it be real or personal property
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which escheats, all property escheating to the Sovereign 1881
does sojure coronce. The question with which we have Motatca
to deal is one simply of the construction of the British A wovyar
North Anerica Act, namely, what disposition has that GENERAL

POR
Act, (which is the sole charter by which the rights omaze.
claimed by the dominion and the provinces respect- """.
ively, can b3 determined,) made of property escheating -

to the Crown ? and has it made any distinction between
property escheating propter defeclum sanguinis and tha
which escheatspropter delictuin lenentis ? In construing
this Act, however, it will be convenient to consider in
what manner, and under what designation or form of
expression, property of the description in question had
been dealt with in prior Acts of parliament, and what
was the precise condition in which that particular
species of property was regarded to be, and was, at the
time of the passing of the British North America Act.
By so doing we shall obtain light to assist us in con-
struing the latter Act.

In 1st Anne, stat. 1, e. 7, s. 5, property of this des-
cription is spoken of as lands, tenements and heredita
ments which may hereafter escheat to her Majesty, her
heirs and successors, and to the end that the land
revenues of the Crown might be preserved, improved
and increased for the best advantage thereof, it was
enacted that no grant should be made of any manors,
lands, tenements, tithes, woods or other hereditaments
within the Kingdom of England, Dominion of Wales or
To-irn of Berw ick-on- Tweed then belonging or there-
after to belong to her Majesty, her heirs or successors,
whether the same should be in right of the Crown of
England or as part of the Principality of Wales or of
the Duchy or County Palatine of Lancaster, or otherwise
howsoever, unless for 31 years or 3 lives, &c., &c., &c

Sec. 6, made special provision as to buildings which
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1881 as they might require reparation, were allowed to be
MERGERa granted for 50 years or 3 lives.

ATT NET Sec. 7, made all other grants which should be made
UENERAL contrary to the provisions of the Act to be void without

POR
onTAno. any inquisition or scire facias. Provided always that

(; ey " the Act or any thing therein contained should not
- " extend to disable her Majesty, her heirs or successors

"to make any grant or restitution of any estate or
estates thereafter to be forfeited for any treason or

"felony whatsoever."
The 89 and 40 Geo. 3, c. 88, was an Act passed to

remove doubts whether real estate purchased by his
Majesty out of his privy purse was subject to the
provisions of the above stat. of 1st Anne, and it declared
that such lands so purchased, or any other lands which
might accrue to his Majesty, his heirs or successors, by
gift, or devise, or by descent, or otherwise, from any of
his ancestors, or any other person not being a King or
Queen of Great Britain, were not affected by the above
Act, and it provided for the free disposition of all such
lands by his Majesty, his heirs and successors.

By the 12th see. of that Act it was enacted as follows:

And whereas divers lands, tenements and hereditaments have
become and may hereafter become vested in his Majesty, his heirs
and successors by escheat or otherwise in right of the Crown which
in the hands of his Majesty's subjects would be chargeable with
certain trusts or applicable to certain purposes, and his Majesty, his
heirs or successors might be desirous that the same should be
applied accordingly, notwithstanding any right which he or they may
have to hold the same discharged from such trusts, or without
applying the same to such purposes, but by reason of the provisions
contained in the said Acts of the first year of her said late Majesty
Queen Anne and the thirty-fourth year of his Majesty's reign, doubts
may be raised whether his Majesty, his heirs or successors, can
direct such application thereof; and whereas divers lands, tenements
and hereditaments as well freehold as copyhold have escheated and
may escheat to his Majesty, his heirs or successors, for want of
heirs of the persons last seized thereof or entitled thereto, or by

old
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reason of some forfeiture or otherwibe, although not forfeited for 1881
treason or felony, and it is expedient to enable his Majesty to
direct the execution of any such trust or purposes as aforesaid, 9.
to make any grants of any such manors, lands, tenements or AnlOaNT

hereditaments as aforesaid notwithstanding the provisions con- Gmnar,

tained in the said recited Acts-Be it enacted that it shall be ONAruo.
lawful for his Majesty, his heirs and successors, by warrant -

under his or their sign manual to direct the execution ofGwynne
any trusts or purposes to which any manors, messuages, lands,
tenements or hereditaments which have escheated or shall escheat
to his Majesty, his heirs or successors shall have been liable at the
time the same so escheated respectively or would have been liable in
the hands of any of his Majesty's subjects, and to make any grants of
such manors, lands, tenements and hereditaments respectively to
any trustee or trustees or otherwise for the execution of such trusts,
and to make any grants of any lands, tenements or hereditaments
which have escheated or shall escheat as aforesaid to any person or
persons, either for the purpose of restoring the same to any of the
family of the person or persons whose estates the same had been, or
of rewarding any persons or person making discovery of any such
escheat, as to His Majesty, his heirs or successors respectively shall

seem fit; anything in the said Acts or any of them to the contrary
notwithstanding.

By 47 Geo. 3, c. 24, which was passed to explain and
amend 39 and 40 Geo. 3, c. 88, and to remove doubts
which had been raised whether the 12th section of
that Act applied to the Duchy of Lancaster (the title
of the kings of England to which is separate from the
Crown of England (1), and grants of lands in which
were, by a statute of Henry 5th, valid only when
executed under the Seal of the Duchy (2),) it was enact-
ed that in all cases in which his Majesty, his heirs or
successors hath or shall in right of his Crown or of his
Duchy of Lancaster become entitled to'any freehold or
copyhold manors, messuages; lands, tenements or beredi-
taments, either by escheat for want of heirs, or by reason
of any forfeiture, or by roason that the same had been
purchased by or for the use of or in trust for any alien,
(1) See Dyke v. Walford. 5 Moore (2) See IT Viners abr. p. 73.

P. C. 431.
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1881 it should be lawful for his Majesty, his heirs and
1!ER successors, by warrant under his or their sign manual,

-.9 or under the seal of the Duchy or County Palatine of
GrNERu.L Lancaster according to the title of such manors, mes-
ONRO. suages, lands, &c., &c., to make grants thereof (as in

- 12th sec. of 39 and 40 Geo. 3rd, c. 88), anything in 1st
- Anne and 84 Geo. 3, c. 75, or any other Act to the

contrary notwithstanding.
By 59 Geo. 3, c. 94, which was passed to explain

and amend 39 and 40 Geo. 3, c. 88, and 47 Geo. 3, c.
24, and to remove doubts which had arisen in certain
cases of grants by his Majesty under the said recited
Acts, it was enacted that in all cases in which his
Majesty hath, or shall in right of his Crown, or of his
Duchy of Lancaster, become entitled to any freehold or
copyhold, manors, &c., &c., either by escheat for want
of heirs, or by reason of any forfeiture or by reason that
the same had been or shall be purchased by or for the
use of or in trust for any alien, it shall be lawful for his
Majesty, his heirs and successors (as in the former acts)
to make grants of such manors, &c., &c., or of any rents
and profits then due and in arrear to his Majesty in
respect thereof respectively, to any trustee, for the execa-
tion of any trusts, or for the purpose of restoring the
same to any of the family of the person whose estate
the same had been, or for carrying into effect any intend-
ed grant, or for rewarding discoverers, or to the families
of aliens or other persons unconditionally, or in consi-
deration of money, or to a trustee to sell, and that the
rents and purchase monies to arise by any sale should
be applied in payment of any costs, charges and
expenses incident to any commission for finding the
title of his Majesty, and to the making of any such
grant, and for carrying the same and the trusts thereof
into execution, or in rewarding any person, or the family
of any person making discovery of any such eschcat,
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forfeiture, or purchase by an alien or of his Majesty's 1881
right and title thereto, or in diszharging the whole or HBROan

any part of the debts due from an alien or any person. I V..
whose estate or property, any such manors, messuages, GaNwanL

&c., &c., have been; or for the use or benefit in whole QxoARe.
or in part of any such alien or of his family, or of any 7
person adopted by such alien or coasidered as part of -

his family, or of any person whose estate or property
any such manors, &c., &c., have been, or his family; or
of any person adopted or considered by such person as
part of his family, or for all or any of the purposes afore-
said as to his Majesty, his heirs and successors shall
seem fit; and all previous grants which would be good
under the provisions of this Act, are made good and
effectual to all intents and purposes as if made under
this Act, notwithstanding anything to the contrary in
any previous Act.

By the 3rd section it was enacted, that in every case
where any surplus should remain of any monies which
should arise from any such sale or sales, or which
should be paid under the authority of the Act by any
person, after satisfying all such purposes as shall have
been ordered and directed by his Majesty, his heirs or
successors, under the provisions of this Act, shall be paid
to the commissioners of his Majesty's land revenue
for the time being to be applied by them in the same
way and manner as the monies arising from the sale of
any manors, messuages, lands, tenements or here-
taments of or belonging to his Majesty by the several
Acts now in force for the management and improve-
ment of the land revenue of the Crown or any of them,
directed to be applied and disposed of.

By the 14th sec. of 1st Geo. 4, c. 1, it was enacted, that
an annual account of all monies which shall or may
hereafter arise and be received for or in respect of any
drois of Admiralty or droits of the Croon, &c., &c., &c.,
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1881 and from all surplus revenues of Gibraltar, or any other

M as possessions of his Majesty out of the United Kingdom,

Aroa and from all casual revenue or revenues, whether arising
GeNUDAL in or from any foreign possessions, or in the United King-

osARo. dom, and of the application and disposition of all such
-_ monies or revenues, shall be laid before parliament on

-- or before the 26th day of March in each year, if parlia-
ment shall be then sitting, or, if parliament shall not be
then sitting, then within 30 days after the then next
meeting of parliament.

By 6 Geo. 4, c. 17, the provisions of 53 Geo. 3, c. 94,
were extended to Leasehold lands, &c., &c., &c.

In 1829, 10 Geo. 4, c. 50, was passed. This was an
Act to consolidate and amend the laws relating to the
management of the land revenue of the crown within
England and Ireland, and by the 126th sec. of that Act it
was enacted that nothing in the Act should extend or
be deemed, or construed to extend, to repeal, interfere
with or in any manner affect, any of the powers and
provisions of 39 and 40 Geo. 3, c. 88, or of 47 Geo. 3,
c. 24, or of 59 Geo. 3, c. 94, or of 6 Geo. 4, c. 17.
- And by the 128th sec. it was enacted, that nothing

in the act should extend, or be construed to extend in
any wise to impair or affect any rights, or powers of
control, management or direction, which have been or
may be exercised by authority of the Crown, or other
lawful warrant relative to any leases, grants, or assu-
rances of any rf the small branches of his Majesty's here-
ditary revenue, or to any suits or proceedings for recovery
of the same, or to compositions made or to be made on
account of any of the said small branches, or to fines
taken, or to be taken, or to rents, boons and services
reserved or to be reserved upon such grants, leases and
assurances, or to the mitigation or remission of the same,
or to any other lawful act, matter or thing which has been
or may be done touching the said branches, but that the
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said rights and powers shall continue to be used, exer- 1881
cised and enjoyed in as full, free, ample and effectual MERCER

manner to all intents and purposes as if this Act had AT'-ET

not been made, and as the same had been or might have GENERAL

been enjoyed by his Majesty up to the time of passing FOR

of this Act. Gwynne, J.
From this last section it appears to be clear that -

lands which should escheat to the crown whether
propler defectun sanguinis or propter delictumn tenentis,
or which should become forfeited as purchased to the
use of or in trust for an alien were not, and were not
regarded as being, part of what were known as " the
small branches of his Majesty's hereditary revenue "
and that in parliamentary, that is to say in statutory
phraseology, this latter term did not comprehend
revenue derived from such escheated or forfeited lands

The law affecting lands accruing to the Crown by
escheat and forfeiture remained as appearing in the above
recited acts. until the accession of his Majesty King
Win. 4th to the throne in 1831. It will be observed
that the above Acts do not profess to affect any personal
chattel property escheating to the Crown which conti-
nued to be at the absolute disposal of the Sovereign.
It will b, observed also, that the above recited Acts of
89 and 40 Geo. 3, 17 Geo. 3, 59 Geo. 3, and 6 Geo. 4,
were not passed for the purpose of vesting in the Crown,
rights in respect of lands accruing by escheat or forfei-
ture which the Crown never had before had, but for the
purpose of removing the restraint which the provisions
of 1st Anne had imposed, or might be supposed to have
imposed, upon the power of the Crown over such lands
which, but for that statute would have been absolute.
The effect of the recited Acts was to cause to be paid
over to the commissioners of his Majesty's land
revenues the surplus only of the revenue which might
be derived or arise from the sale of any such escheated
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i~Ss or forfeited lands, after the fall and free exercise by the
MERCER Crown of its prerogative right of disposing at pleasure

ATNEY and ex speciali gralid of the whole of such lands, or of
GENERAL the proceeds of the sale thereoS, to all or any of the

FOR

OmARIo. purposes mentioned in the recited Acts ; they were, in

-we, fact, Acts passed for the purpose of maintaining the
- prerogative right of the Crown of graciously restoring

such lands to persons who were, or who were considered
as being of, or adopted into, the family of the person
whose estate the property had been; that gracious exer-
cise of the Sovereign's prerogative right those statutes
maintained and preserved.

Whether the language of 30 & 40 Geo. 3, and of
the subsequent Acts in amendment thereof, extending
as it did to " all cases in which his Majesty, his heirs
" or successors, hath or 'shall in right of his Crown
"become entitled by escheat, &c.," was sufficient to
include lands in the colonies escheating to the Sove-
reign for the time being in right of the Crown, is of no
importance at the present day, nor is it necessary for the
purpose of this case to enquire and determine, for, from
what I have already said, it follows, that if those Acts
did not apply to lands escheating to the Crown in the
colonies the prerogative right of the Crown over such
lands to dispose of them at pleasure, and consequently
to the gracious purposes indicated in the above recited
Acts remained absolute and unaffected by any Act of
parliament at the time of the accession of his Majesty
King Win. 4 to the throne, for the statute 1st Anne
was confined expressly in terms to England and Wales
and the town of Berwick-on- Tweed, and no similar
Act affecting the property belonging or accruing in the
colonies to the Sovereign fure corone had been passed.

I have named above the accession of his late Majesty
King Win. 4th to the throne as being the period when
first any revenue derived from the casual source of
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property, whether real or personal, escheating to the IMa8
Crown either propter defectun sanguinis or propter M ERCE

delictum tenentis, was surrendered by the Grown and V.
ATTORNEY

was incorporated into and made part of the consolidated GENIwuL
FOR

fund of the United Kingdom. ONTRIO.

By 1st Wn. 4th, c. 2.5, after reciting among other
things that his Majesty had been graciously pleased to' -

signify to his Majesty's faithful Commons in parliament
assembled, that his Majesty placed without reserve at
their disposal his Majesty's interest in the hereditary
revenues of the Crown and in thos! fands which may be
derived fron any droits of the Crown or admiralty-from
the West India duties, or from any casual revenues either
in his Majesty's foreign possessions or in the United
Kingdom, it was enacted that the produce of all the said
hereditary duties, payments and revenues in England
and Ireland respectively, &c., &c., &c, and also the
small branches of the hereditary revenue, and the pro-
duce oJ the hereditary casual revenues arising from any
droits of admiralty or droits of the Crown, &c, and from
all surplus revenues of Gibraltar, or any other possession
of His Majesty out oJ the United Kingdom, and fron all
other casual revenues arising either in the foreign
possessions of his Majesty or in the United Kingdom,
which have accrued since the decease of his said late
Majesty, and which shall not have been applied and
distributed in the payment of any charge thereupon
respectively, or which shall accrue during the life of his
present Majesty, shall be carried to and made part of
the consolidated fund of the United Kingdom of Great
Britain and Ireland, and from and after the decease of
his present Majesty, all the said hereditary revenues,
shall be payable and paid to his heirs and successors;
and by the 12th clause it was enacted, that nothing in
this Act contained should extend, or be construed to
extend, in any wise to impair, affect or prejudice any
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1881 rights or powers of control, management or direction
.anU which have been or may be exercised by authority of

ATrrE. the Crown, or other lawful warrant, relative to any
GENERAr, leases, grants or assurances of any of the said small

FOR
ONTAIo. branches of his Majesty's revenue, or to any suits or

Owe, ~- proceedings for the recovery of the same, or to any other
- lawful matter or thing which has been, or may be, done

touching the said branches, or to the granting of any
droits of admiralty or any droits of the Crown or any
part or portion of any such droits respectively, as reward
or remuneration to any officer, or other person, giving
any information relating thereto, or to the granting or
disposing of any freehold or copyhold property, or the
produce of, or any part of the produce, or amount or
value of, any freehold or copyhold to which his Majesty,
or any of his royal predecessors, have, or hath, or shall.
become entitled, either by escheat for want of heirs, or
by reason of any forfeiture, &c., &c., or to the granting
or distributing of any personal property devolved to
the Crown by reason of the want of next of kin or
personal representative of any deceased person, but that
the same rights and powers shall continue to be used
and enjoyed in as full and effectual manner as if this Act
had not been made and as the same might have been
enjoyed by his late Majesty King George the 4th at
the time of his decease, subject nevertheless to all such
regulations as were in force by virtue of any Act or Acts
of parliament in relation thereto at the time of the
decease of his said late Majesty, it being the true intent
and meaning of this Act that the said rights and powers
shall not in any degree be abridged, restrained, affected,
or prejudiced in any manner whatsoever, but only that the
monies accruing to the Crown, after the full anl free
exercise of the enjoyment of the said rights and powers,
subject as aforesaid, shall, during his Majesty's life be
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carried to and made part of the consolidated fund of the 1881

United Kingdom. MERCER .
Now it will be observed that from the passing of the a.

above statute of Anne until the passing of this Act of GENERAL
FOR

1st Win. 4, that branch of the revenues of the Crown oFaRo.
which arose from escheated or forfeited lands is never Owynne, J.
spoken of in any Act of parliament under any other -

designation or description than as the proceeds of lands
" which may hereafter escheat " or of lands " wherein
" his Majesty hath or hereafter shall become entitled
" in right of his Crown by escheat or forfeiture." Never
in any Act is such property spoken of or dealt with
under the bald description of " Lands belonging to his
Majesty." A distinction also was in statutory phrasco-
logy drawn between property known under the name
of " the small branches of his Majesty's revenue " and
lands accruing to his Majesty by escheat or forfeiture.
In 1st Wm. 4, c. 25, the revenues arising from all lands
and personal property devolving upon the Sovereign in
right of the Crown by escheat or forfeiture, as well as
all revenues arising from " the small branches of his
crown revenue " are dealt with under the name and
designation " casual" revenues of the Crown, and
henceforth under this term " casual revenue," the pro-
ceeds of all property, whether real or personal,
devolving upon the Crown by escheat is dealt with by
parliament.

The language of this Act 1st Wan. 4, appears to be
abundantly ample to comprehend under its operation
the territorial and casual revenues accruing to the
Crown in the colonies, and in the conflict which arose
between the colonial and Imperial authorities, for the
purposes of obtaining for the colonies control over those
revenues, certain of the Imperial authorities from time
to time questioned the competency of the Crown to
assent to any bill passed by the colonial assemblies
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1881 affecting to deal with those revenues. In April 1837
mERLE as appears by Mr. Forsyth's work intituled " Cases and

A2IE Opinions on Constitutional Law," p. 156, the then law
(GENERAL officers of the Crown in England, Sir John Campbell,

FOR
ONTARIO. afterwards Lord Campbell, and Sir R. M. Rofe, after-

G""ynne, wards Lord Cranworth, in answer to a question submit-
- ted to them by Lord Glenelg, then Colonial Minister:

"Whether it is in point of law competent for his
Majesty, with the advice and consent of the Legisla-
tive Council and Assembly of New Brunswick, to

"render the tracts of wildland in the colony which
'belong to his Majesty jure coronw subject to the

appropriation of the legislature of the province for a
fixed period or in perpetaity in return for a civil list

"to be settled on the Crown for a similar term, or in
"perpetuity as may be thought best? " gave it as their
opinion that it was competent for his Majesty to make
such appropriatioi of his hereditary revenues in the
colony of New Brunswick.

The colony of New Brunswick possessed a constitu-
tion, not created by Act of the Imperial Parliament, as
that of Lowcr and Upper Canada was, but created from
time to time by the Kings of England in the exercise of
their royal prerogative, the legislative authority in
which, as in the Imperial Parliament, consisted of the
Sovereign, acting with the advice and consent of a
Legislative Council and Assembly, the limits of juris-
diction of such legislature not being prescribed by
any written charter. Accordingly, in pursuance of this
opinion and in the month of July, 1837, an Act framed
upon the model of the Imperial Act, 1st TWm. 4th and
prepared in England was passed by the legislature of
New Brunswick, 8 Win. 4th, c. 1, whereby after
reciting that " his most gracious Majesty had been
pleased to signify to his faithful Commons of New
Brunswick, that his Majesty would surrender up to
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their control and disposal, the proceeds of all his 1881
Majesty's hereditary, territorial and casual revenues, and mERCER

of all his Majesty's woods, mines and royalties, now in ATTORNEY
hand, or which may hereafter during the continuance GENERAL

t FORof this Act be collected in this province, on a sufficient ONTARIo.

sum being secured to his Majesty, his heirs and suc- G J.
cessors for the support of the Civil G-overnment, in the -

province,"-it was enacted that the proceeds of all and
every the said hereditary, territorial and casual revenues,
and the proceeds of all sales and leases of Crown lands,
woods, mines and royalties, which have been collected
and are now in hand, or which shall be collected here,
after, during the continuance of this Act, except the
monies which shall be expended in the collection and
protection thereof, as specially provided for by the 4th
sec. of this Act, shall immediately be payable and paid to
the Provincial Treasurer, who is hereby authorized to
receive the same for the vse of the province; and from
and after the expiration of this Act the proceeds of all
'the said hereditary, territorial and casual revenues, and
of the said lands,woods, mines and royalties, shall revert
to and be payable and paid to his said Majesty, his
heirs and successors. The Act then granted a civil list
of £1,400, per annum, for 10 years, from 31st December
1836, when the Act should expire.

The 4th section above referred to provided for the
payment of the expenses of management out of the
gross revenues, and by the 6th sec. it was among other
things enacted that nothing in the Act contained should
extend or be construed to extend in any wise to disable
his Majesty, his heirs or successors, to make any grant
or restitution of any estate or estates, or of the produce
thereof, to which his Majesty hath or shall become enti-
tled by escheat for want of heirs, or by reason of any for-
feiture, or by reason of the same having been purchased
by or for the use of any alien, or to make any grant or
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1881 distribution of any personal property devolved to the
MERCER Crown by reason of the want of next of kin or personal

ATTOR'NEY ropresentatives of any deceased person, and that the
WENERAL said rights and powers shall continue to be used, exer-

FOR
ONTARIO. cised and enjoyed in as full, free, ample and effectual

Gwyne,.T. manner to all intents and purposes as if this Act had
- not been made, and as the same had or might have been

heretofore enjoyed by the Crown, it being the true intent
and meaning of this Act that the said rights and powers
shall not be in any degree abridged, or restrained or
affected in any manner whatsoever, but only that the
monies arising from the fall and free exercise and enjoy-
ment of them shall be carried to and made part of the
joint revenues at the disposal of the General Assembly
of the province,

The provisions of this Act were re-enacted and made
perpetual by Revised Statutes of N.B., title 3, ch. 5,
sec. 7.

The connection in which the words " Crown lands,
woods, mines and royalties " are used in this Act
plainly shews that under these words is meant to be
designated wholly different property from any accruing
to the Crown by reason of escheat or forfeiture, and that
the word " royalties " is intended to describe and cover
merely monies, or part of the produce of mines,
arising from lease or other disposition of mines. Upon
the accession of her present Majesty the Act 1 and 2
Vic., c. 7, was passed which is identical in its terms
with 1st WIm. 4, c. 25.

That the Imperial Parliament at the time of the
reunion of the provinces of Lower and Upper Canada
was determined not to vest in the Legislature of United
Canada the same power and control over the Crown
revenues in the province as the law officers of the
Crown had in April, 1837, pronounced to be vested in
the Legislature of New Bi unswick appears from the
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Constitutional Act 3 & 4 Vic., c. 35. For the Imperial 1881
Parliament by that Act itself constituted a consolidated MnE IER

fund and a civil list for the province of United Canada A .
ATTRNEY

and made a special disposition of the revenues at the GENER.&L

disposal of the Crown, and restrained the Crown from ONAzro.
assenting to any bill passed by the Legislative Council G J.
and Assembly, which should in any manner relate to or -

affect her Majesty's prerogative touching the granting
of waste lands of the Crown within the province, until
30 days after the same should have been laid before both
Houses of the Imperial Parliament, or in case either of
the said Houses of Parliament should within the said 30
days address her Majesty to withhold her assent from
any such bill. The clauses providing for a civil list,
namely, the 52nd and 54th, enacted that out of the con-
solidated revenue fund there should be payable per-
manently to his Majesty, his heirs and successors
£45,000 for defraying the salaries of the Governor,
Lieut.-Governor, and of the Judges, and Attorney and
Solicitor General, and the expense of the administration
of justice, and during the life of her Majesty and for
5 years after the demise of her Majesty a further sum
of £30,000 for defraying the expenses of the civil
government, and that during the time for which the
said several sums were payable the same should be
accepted and taken by her Majesty by way of civil list
instead of all territorial and other revenues now at the
disposal of the Crown arising in either of the said pro-
vinces of Upper Canada or Lower Canada, or in the
province of Canada, and that three-fifths of the net pro-
duce of the said territorial and other revenues now at
the disposal of the Crown within the province of
Canada should be paid over to the account of the said
consolidated revenue fund, and also during the life of
her Majesty and for five years after the demise of her
Majesty the remaining two-fifths of the net produce of

44

680



SUPREME COURt OP CANADA. [VOL. V.

1881 the said territorial and other revenues should also be
MERCER paid over in like manner to the account of the same
A V.HE fund.ATTORNVEY

GENERAL The Legislative Assembly of the province persisted
FOR

OTAmo. still in endeavouring to procure the recognition of the

Gmwye, principle for which they contended, namely, that the
- colonial legislature should exercise the like, control

over the territorial and casual revenues of the Crown
arising in the province as was exercised by the Imperial
Parliament over the like revenues arising within the
United Kingdom. Accordingly, in 1846, a bill passed
the Legislative Assembly and Legislative Council of
the province which, as coming within the provision of
the Act of Union, was transmitted to England for the
purpose of being laid, and was laid, upon the table of
both Houses of the Imperial Parliament.

By this bill it was recited among other things as
follows

Whereas your Majesty has been most graciously pleased to declare
to your faithful Canadian Commons, in provincial parliament assem-
bled, your Majesty's gracious desire to owe to the spontaneous
liberality of your Canadian people, such grant by way of civil list as
shall be sufficient to give stability and security to the great civil
institutions of the province, and to provide for the adequate remu-
neration of able and efficient officers, in the executive, judicial
and other departments of your Majesty's public provincial service,
the granting of which civil list constitutionally belongs only to youar
Majesty's faithful Canadian people in their provincial parliament.

The bill provided for the establishment of a consoli-
dated revenue fund for the province of Canada, in the
same terms as had been provided by the 50th sec. of
3 & 4 Vic., c. 35. It then charged upon that con-
solidated fund permanently a sum not exceeding £34,638
15s. 4d. cy, in lieu of the £45,000, by the 52nd sec. of
8 & 4 Vic., provided, and during the life of her
Majesty and for 5 years after the demise of her Majesty,
a sum, not exceeding £39,215 10s. cy, in lieu of the
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£30,000, by the same 54th section provided; and after 1881
making provision for alteration in the salaries to be MERM

attached to certain offices, it enacted that :V.
During the tim3 for which the said several sums mentione1 in Gexmur,

the said schedules, are severally payable, the same shall be accepted FRn

and taken by her Majesty, by way of civil list instead of all territorial ONTARIO.

and other revenues now at the disposal of the Crown, arising in this Gwynne, J.
province, and that three fifths of the netproduce of the said territorial
and other levenues, now at the disposal of the Crown, within this
Province, shall be paid over to the account of the said consolidated
revenue fund i and also that during the life of her Majesty, and for
five years after the demise of her Majesty, the remaining two fifths of
the net produce of the said territorial and other revenues now at the
disposal of the Crown within this province, shall also be paid over
in like manner to account of the said consolidated revenue fund.

By the Imperial Act, 10 and 11 Vic., c. 71, her
Majesty was authorized, with the assent of her Privy
Council, to assent to the above bill, and it was enacted
that if her Majesty, with the advice of her Privy
Council, should assent thereto then the clauses num-
bered respectively from 50 to 57, both inclusive, of 3
and 4 Vic., c. 35, should be repealed upon and from
the day on which the said reserved bill (being first so
assented to by her Majesty in Council) should take
effect in the province. The bill was subsequently

assented to and became an Act 9 Vic., c. 114, of the
provincial legislature.

The object of the provincial authorities in procuring
the passage of this bill and the royal assent thereto as
an Act of the provincial legislature, was to obtain the
recognition of the principle so long contended for and
which is set out in the above extract from the preamble,
namely, that the Crown should owe the provincial civil
list to the provincial Commons, and that in return
therefor the Crown should surrender to the provincial
legislature the same control and management of the
territorial and casual revenues accruing to the. Crown
within the province as was exercised and enjoyed by

44J
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1881 the Imperial Parliament over the like revenues arising
MERCER within the United Kingdom. To have greater control

AmVE was never contended for. We can therefore, I think, af-
GENERAL firm with great confidence that by the passing of the bill

FOR
OSTARIO. into an act the local legislature never contemplated

T. obtaining, nor, by authorizing the Royal assent to be
- given to it, did the Imperial Parliament contemplate

conferring, on the provincial legislature, any greater
control over, or interest in, the revenues arising from
property devolving upon the Crown by escheat or for-
feiture, than was exercised and enjoyed in England by the
Imperial Parliament over the like revenues there, under
the 12th section of 1st Win. 4, c. 25, and 1 and 2 Vic., c. 2,
by which the jurisdiction was limited to the surplus or
"net proceeds " as they are called in the Canadian Act,
and in 3 & 4 Vic., c. 85, of those revenues, after the
full and free exercise by her Majesty of her royal
prerogative of grace and bounty, as expressed in those
sections; and yet it is certainly true that no section
similar to the 12th section of the above Imperial Acts
is inserted in 8 & 4 Vic., c. 35, or in the Canadian Act.
This latter Act, however (if the question of her Majesty's
right to have exercised in Canada such her royal prero-
gative of grace and bounty after the passing of that
act and at the time of the passing of the British North
America Act should be material to the determination
of the question now before us) will have to be read in
the light of three Imperial statutes subsequently passed,
viz.: 15 & 16 Vic., c. 39, 17 & 18 Vic., c. 118 and 28 &
29 Vic., c. 63. The same observation may be applied
to the act of the legislature of Nova Scotia, passed in
the year 1849, by which the territorial and casual
revenues of the Crown arising in that province were
surrendered to the provincial legislature. That Act,
which appears to have been drafted by a draftsman of
a peculiarly and indeed of an excessively cautious cast
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of mind, after providing for the surrender of all monies 1881
arising from the Crown lands, mines, minerals or x8ROE
royalties, of her Majesty within the province, proceeds An var
to enact, so as to make assurance doubly sure, that "so GENERAL

FOR
soon as the Act should come into operation all the right omAR1o.

and title of her Majesty, whether in reversion or other- Gwne, J.
wise, of, in, to and out of all and singular the mines of -

gold, silver, coal, iron, ironstone, limestone, slate-
stone, slate rock, tin, copper, lead and all other
mines and minerals and ores within the province,
which by Indenture of lease, dated 25th August, 1826,
were granted, demised, etc., by his late Majesty King
Geo. 4 to the Duke of York for 60 years, at and under
certain rents and renders therein contained, and also all
rents and arrears of rent and returns due or to become
due by virtue of the said lease, with all powers, rights
and authorities, whether of entry for forfeitures, or
breach of condition,or otherwise,in the said lease reserved
or contained, and also all the estate, right and title
of her Majesty, reversionary or otherwise of, in and to
all such coal mines in the Island of Cape Breton, and to
all such reserved mines at Pictou as were agreed to be
demised by his said late Majesty at £3,000 per annum
to a company called the General Mining Association;
and also the said £3,000 and all other rents and re-
servations by the said agreement reserved or payable;
and also all mines of gold, silver, iron, coal, iron stone,
lime stone, slate stone, slate rock, copper, lead and
all other mines, minerals and ores within this province,
including the Island of Cape Breton of which the title
is now in his Majesty, shall be, and the said several
enumerated premises are hereby respectively assigned,
transferred and surrendered to the disposal of the General
Assembly of this province to and for such public uses
and purposes as in aud by any Act of the General
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1881 Assembly for the time being shall be ordered and
HER directed.

10.
AT TENY For the purpose of giving effect to this Act, two Acts

INERAL were subsequently passed by the General Assembly of
FOR'

OSTASo.' the province, the one to be found in the second series

of the Revised Statutes of Nova Scotia, chapter 27,
- intituled "of The Coal Mines," and the other in the

third series of the Revised Statutes, chap. 25, intituled
"of Mines and Minerals," in both of which the Legis.
lature of Nova Scotia shews its understanding of the
term "Royalties " to be that which is ordinarily attached
to it. By the 23rd section of the former Act it is enacted
that "the royalties reserved under any lease granted in
" pursuance of this chapter shall not be less than those
"now paid by any party holding a lease under the
"Crown of any mines or minerals in this province," and
by the 47 section of the latter Act it is enacted that
"on all leases of gold mines and prospecting licenses
"to search for gold there shall be reserved a royalty
"of three per cent. upon the gross amount of gold

mined," by the 55 section that " each licensed mill-
"owner shall separate from the yield or produce of gold
"of each lot or parcel of quartz as crushed, three parts out
"of every hundred parts of such yield as the portion
"thereof belonging and payable to her Majesty as

royalty."
By sec. 69, " The lessee of each mine shall be liable

"for royalty, upon all gold obtained from his mine in
"any other way than from quartz crushed at licensed

mills, but he shall be exempted from any claim in
"respect of gold obtained from quartz so crushed, the
"liability of the mill-owner for such royalty, being
"hereby substituted, instead of that of the lessee," and
by sec, 102---" All licenses and leases of mines and

minerals, other than gold mines shall be subject to
"the followng royalties to the Crown, to the use of
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the province on the produce thereof, after it has been 1881
"brought into marketable condition, payable yearly MCE~a
"from the period of their respective dates, ATTOrEET

that is to say-of five per cent. on all such ores and GENEMAL
FOR

" minerals except gold, iron and coal-of eight cents ouTARo.
on every ton of iron and of ten cents on every ton of G , J.
2,240 lbs. of coal, which said royalties shall be paid -

"to such person or persons at such times and in such
"places, as the licenses or leases shall respectively
"stipulate, or as the Governor in Council]may from
" time to time direct."

By the Imperial Act, 15 and 16 Vic., c. 89, after
reciting 1st Win. 4th, c. 25, sec. 2, and 1st Vic., c. 2, sec.
2, and that from the time of the passing of the said Act
of 1st Wi. 4th, the lands of the Crown in the colonies
(save where special provision has been made in relation
thereto by other Acts of parliament) have been'granted
and disposed of, and the monies arising from the same
whether on sale or otherwise,, have been appropriated
by or under the authority of the Crown and by and
under the authority of the legislatures of the several
colonies as if the Acts 1st Win. 4th, and 1st Vic., had not
been passed, and whereas doubts have arisen whether
the monies arising as aforesaid in the said colonies may
not be considered hereditary casual revenues " within
" the meaning of the said Acts, and whether all or any
" part of other revenues arising within the said colonies
" and being hereditary casual revenues within the
"meaning of the said Acts may be lawfully appropriated
"to public purposes for the benefit of the colonies within
"which they may have respectively arisen,", and to
remove such doubts it was enacted that,-

Ist. The provisions of the said recited Acts in relation to the
hereditary casual revenues of the Crown shall not extend or be
deemed to have extended to the monies arising from the sale or
other disposition of the lands of the Crown in any of Her Majesty's
colonies or foreign possessions, nor in any wise jivalidate or affect
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1881 any sale or other disposition already made or hereafter to be made
'' of such lands or any appropriation of the monies arising from any such

V. sale-or other dispositions which might have been lawfully made if
ATToRNEY such Acts or either of them had not been passed.
GENERAL 2nd. Nothing in the said recited Acts contained shall extend or be

FOR
ONTARIO. deemed to have extended to prevent any appropriation which if the

- said Acts had not been passed might have been lawfully made by
Gwynne, J or with the assent of the crown of any casual Tevenues arising

within the colonies or foreign possessions of the Crown (other than
droits of the Crown and dro its of Admiralty) for or towards any public
purposes within the colonies or possessions in which the same res-
pectively may have arisen, provided always that the surplus not
applied to such publc purposes of such hereditary casual revenues
shall be carried to and form part of the said consolidatedfund.

From the debate which took place in parliament at
the time of the passing of this Act, its object appears .to
have been to authorize the appropriation to colonial
purposes of the Crown revenues in the colonies
arising from waste lands or from mineral treasures,
which the Acts of 1st Win. 4 and 1st Vic. were regarded
as appropriating to the consolidated fund of the United
Kingdom, and to confirm the appropriations which had
then already been made of those revenues by Acts of
the colonial legislatures, and to make the above named
Imperial Acts apply only to directing the appropriation
to the consolidated fund of the United Kingdom of
any surplus remaining after the application of what-
ever might be necessary for the advantage of the colony.
What surplus there was expected to be after the appro-
priation by the colonial legislatures of what they
should by Act -of parliament assented to by the Crown
declare to be necessary to be expended for the benefit
of the colony, it is difficult to understand, but the Act
expressly declares that such monies arising from such
revenues as shall not be applied to the public purposes
of the colony shall be carried to and form part of the
consolidated fund of the United Kingdom. The Acts
of 1st Wm. 4 and 1st Vic., being by this Act held
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to apply so far to such surplus monies arising from 1881
the surrendered Crown revenues within the colo- MERCER
nies, it would seem but reasonable to hold that the A

proviso in the 12th section of those Acts which GENER&L
saves to the Crown the exercise of its prerogative royal OrTRro.
of grace and bounty should apply also if the question G j.
was whether the Crown did or did not possess that -

prerogative right in Canada immediately before the
passing of the British North America Act. There are
moreover two colonial Acts of those referred to in the
preamble of 15 & 16 Vic., c. 39, as disposing of the
lands of the Crown in the colonies notwithstanding
1st W. 4 & 1st Vic., which it will be proper to refer to
in this connection, namely, 4 & 5 Vic., c. 100, and 12
Vir., c. 31 of the Acts of the legislature of Canada.
By the former of these Acts entituled " An Act for the
disposal of Public Lands," after reciting that it was
"expedient to provide by a law applicable to all parts

of this province for the disposal of public lands
therein," it was in the 2nd section enacted that except

as thereinafter provided " no free grant of public land
shall be made to any person or person whomsoever,"
and by the latter, after reciting that it was expedient to
amend and extend the provisions of the former Act as
well as to remove certain doubts which had arisen as to
the intention and meaning of some of the provisions of
the said Act; and whereas by the 2nd section of the said
Act it is enacted with certain exceptions hereinafter
provided " no free grant of public land shall be made
"to any person or persons whomsoever ; and whereas
"doubts have been entertained whether the same does
"not preclude her Majesty from the exercise of her
"royal grace in the relinquishment of her rights to

escheats and forfeitures in favor of those near of kin
or otherwise connected with the parties last seized

"thereof, and it is expedient to remove all suell dubts,"
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1881 it was "declared and enacted that the 2nd section
Macea " of the said Act extends and shall be deemed to have

Ar a "at all times extended to such lands only as no patentA TTORNEY
UGENERAL "deed had ever been issued for, and not to such as

FOR
ONTArno. "having been once granted by letters patent had

Gwynne, J." subsequently become vested in her Majesty either by
- "act of the party or by operation of law."

We have here a plain definition of the term " public
lands " of the province as understood by the legis-
lature, a term which has ever since been used and under-
stood in the same sense, and from the preamble to this
Act we can gather that the same legislature which
recited as a reason for passing it, that it was desirable
to remove doubts which had been entertained whether
the 2nd sec. of 4 & 5 Vic. c., 100, did not preclude her
Majesty from the exercise of her royal grace in the
relinquishment of her rights to escheats and forfei-
tures in favour of those near of kin or otherwise con-
nected with the parties last seised could never have
intended by the Act of 9 Vic. c. 114 to preclude her
Majesty from the like exercise of her royal grace;
this Act in fact seems to involve *a recognition of the
right of her Majesty to exercise such right in the case
of lands become escheated or forfeited in Canada. By
the 6th sec. of 17 and 18 Vic., c. 118, which was an
Act passed to empower the legislature of Canada to
alter the constitution of the Legislative Council of that
province, the restraint imposed upon the legislature
of Canada by the 42nd sec. of 34 Vic., c. 35, was
removed, that section was repealed, and it was enacted,
notwithstanding anything in 3 and 4 Vic., c. 35 or
in any other Act of Parliament contained, it should be
lawful for the Governor to declare that he assents to
any bill of the legislature of Canada or for her Majesty
to assent to any such bill if reserved for the signifi-
cation of her Majesty's pleasure thereon, although such
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bill shall not have been laid before the said Houses of I1n

Parliament, and no Act heretofore passed or to be MERGER

passed by the legislature of Canada shall be held A NET

invalid or ineffectual by reason of its not having been GENERAL
FOR

laid before the said Houses or by reason of the Legis- omaRo

lative Council and Assembly not having presented to J

the Governor such address as by the said Act of Par- -

liament is required.
By 28 and 29 Vic., c. 63, sec. 2, intituled "An Act to

remove doubts as to the validity of Colonial Laws,"
it was enacted that,-

" Any colonial law which is or shall be in any respect
"repugnant to the provisions of any Act of Parliament
"extending to the colony to which such law may relate,
"or repugnant to any order or regulation made under

authority of such Act of Parliament, or having in the
"colony the force and effect of such Act, shall be read
"subject to such Act, order or regulation, and shall to
"the extent of such repugnancy, but not otherwise, be
"and remain absolutely void and inoperative."

We find then, that immediately preceding the passing
of the British North America Act, all Acts of Parlia-
ment dealing with this subject, from 1st Wn. 4, dealt
with it as forming part of the hereditary casual
revenues of the Crown within the colonies which had
been surrendered by the Crown provisionally in return
for a civil list, in which revenues the Crown retained
a reversionary interest, after the times named during
which the civil lists contracted for were granted. We
find also that the statute of the legislature of New
Brunswick, which had dealt with the subject, specially
reserved to the Crown the prerogative right of exercising
the royal grace and bounty by making any grant or
restitution of quy property, real or personal, or the pro-
duce * thereof to which the Crown should become
entitled by escheat for want of heirs or next of kin, or

6)9
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1881 by reason of any forfeiture as 1st Win. 4 and 1st
MERoGE Vic. had done in England, and the first position taken

V. by Mr. Mc Dotigall in his very able argument,as I under-
GENERAL stood it, was -that the effect of that Act, as well as of

FOR
OTARrO. several of the Imperial Acts above cited, was to maintain
G n inviolate to the Crown the same exercise of the royalGwynne, J.
- grace and bounty in respect of property devolving

upon the Crown by escheat and forfeiture in Canada
and Nova Scotia; the conclusion drawn being that the
power of appropriation of the legislatures of the old
provinces prior to confederation is to be regarded as
affecting only so much, if any, of such revenues as
should remain after the full and free exercise by the
Crown of its prerogative right of making grant and
restitution of all escheated or forfeited property or of
the produce thereof (after deducting the expenses attend-
ing finding the property of the Crown) to any person
having claims upon the person whose estate the escheat-
ed or forfeited property was, and that since confedera-
tion the exercise of such prerogative right cannot be
interfered with by any provincial authority, or by
provincial legislation. But the question, as it appears to
me, is not whether before the passing of the B. N. A.
Act, the Crown did or did not retain the royal
prerogative right within the provinces of Canada,
Nova Scotia and Nezo Brunswick, but had the
several legislatures of those provinces power of
appropriation over escheated and forfeited property
within these respective provinces -that is to say,
in other words, could the Queen, by and with the
advice and consent of the Legislative Councils and
Houses of Assembly of those respective provinces, have
made any appropriation of those revenues as should seem
fit to them, although different from what appropriation
had already been made by legislation over such revenues
gccruing wjtniu those provinceq respectively ? And 1
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think that in view of the long contention maintained by 1881
the Legislative Assembly of Canada upon the subject, MERCER

which is so emphatically asserted in the preamble of the ATTV.*

Canada statute 9 Vic., c. 114, which had been assented GENERL
FORto by her Majesty upon the authority of the Act of the ONTARIO.

Imperial Parliament specially passed for that purpose, Owynne, J.
the position asserted in the preamble of the Canada -

statute must be taken to be admitted by the Imperial
Act passed to give it effect, and in view of the provi-
sions of 17 and 18 Vic., c. 118, and in view also of the
practice which had become engrafted upon the colonial
constitutions with the sanction of the Imperial Parlia-
ment, it cannot, I think, now be questioned, that the
respective legislatures of Canada, Nova Scotia and Neto
Brunsioick, that is to say, her Majesty, by and with
the advice and consent of the Legislative Councils and
Houses of Assembly of those respective provinces, had
before the passing of the British North America Act
power of appropriation over all the territorial and
casual revenues of the Crown accruing within those
respective provinces, whatever may have been contem-
plated by the equivocal reservation of the very contin-
gent surplus which the Imperial statute, 15 and 16 Vic,
c. 89, intended to appropriate to, and make part of, the
consolidated fund of the United Kingdom.

Now, that the British North America Act places under
the absolute sovereign control of the Dominion Parlia-
ment all matters of every description not by the Act
in precise terms exclusively assigned to the legislatures
of the provinces, which by the 5th section of the Act
are carved out of and subordinated to the Dominion,
cannot, in my judgment, admit of a doubt. It was
admitted by the learned counsel who represented the
provinces in the argument before us, that this was true
with respect to all matters of legislation, but it was
contended that when the Act deals with " property "
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1881 the rule was inverted and that the provinces take " all
MERcEn property" not by the Act in precise terms given to the

ARaxar Dominion.
GENERAL The sole foundation for this contention appears to

FOR

OTARIo. me to be based upon an assumption which in my judg-

Owynej. ment is altogether erroneous, namely, that the British
- North America Act, transfers as it were the legal estate

in the Crown property from the Crown and vests it in
the Dominion and the provinces respectively as cor-
porations capable of holding property, real and personal,
to them, their successors and assigns for ever; but the
Act contemplates no such thing; its design as to
" properties," as to every thing else which is appro-
priated to the use of the provinces and therefore placed
under the legislative control of the provincial legisla.
tures, is to specify those properties which being still, as
before, vested in the Crown shall be under the exclusive
control of the provincial legislatures. And so likewise
with respect to the properties assigned for the purposes
of the Dominion - control and management over
property vested in the Crown for public purposes is
what the Act deals with, not with the legal estate in
such properties, divesting the Crown thereof and trans-
ferring the legal estate in some to the provinces and in
some to the Dominion as corporations, and indeed what
we are called upon to adjudicate upon, is a question
*directly affecting the legislative jurisdiction of the
provinces, namely, is or is not the Act of the legislature
of Ontario, which professes to deal with the property
in question which is admitted to have devolved upon
her Majesty,jre corone by eacheat, ultra vires of the
provincial legislature?

Neither can it admit of a doubt, as it appears to me,
that the jurisdiction which is expressly given to the
provinces by the 12th item of see. 92' of the Act
over "property and civil rights in the province," can
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have no bearing whatever upon the question before 1881
us for, 1st, the property with which we have to deal MERCER
is, unless the British North America Act by clear V.

SATTORNEY

enactment makes it otherwise, property accruing GENIERAL
FORto her Majesty jure corone, it therefore cannot be taken ONTARIo.

from the Crown except by express enactment. These Gwynne, J.
words therefore " property and civil rights in the pro- -

vince" cannot affect the property of her Majesty. We
must seek therefore in some other clause of the Act for
authority to affect this property; and secondly, these
words have no effect whatever to restrain the juris-
diction of the Dominion Parliament over property and
civil rights in all the provinces, in so far as any of the
matters comprised in the enumeration of subjects in
sec. 91 of the Act requires control over " property and
civil rights in the provinces." Those words therefore
must be construed as conferring upon the provinces
jurisdiction only over the residuum of property
and civil rights -in the provinces, not absorbed
by the jurisdiction over that matter involved in
the complete and supreme control over the matters
specially placed under the control of the Domi.
nion Parliament. Now, among the items so placed we
find " the public debt and property " specially men-
tioned in the first item of sec. 91, and for payment of
the public debt it is to be observed that the consolid-
ated fund of the respective old provinces of Canada,
Nova Scotia and New Brunsioiclk (created by the Brit-
ish North America Act the Dominion of Canada) had
been formed, and in this fund and as part thereof, as
the " public property " appropriated to meet the public
debt, was comprehended, as we have seen, the casual
revenues of the Crown accruing within the respective
provinces, in which casual revenues, as we have also
seen, was comprised all property real and personal
devolving upon her Majesty jure corone within the

703



SUPREIE COURT OF CANADA. [VOL. V.

1881 provinces, whether propter defectun sanguinis or propter

MEn delictum tenentis. Now, of this property so forming
"T Y part of the revenues constituting the consolidated

ATTORNEY
G8NERAL fund of the old provinces, which was the fund upon

o'TFR O. which the debts of those provinces were charged, we
find a most plain and unequivocal appropriation

- made by the 102nd sec. of the Act, namely: " All
"duties and revenues over which the respective legis-
"latures of Canada, Nova Scotia and New Bruns-
"wick before and at the Union had and have power of

appropriation, except such portions thereof as are by
"this Act reserved to the respective Legislatures of the

provinces or are raised by them in accordance with the
"special powers conferred on them by this Act shall
"form one consolidated revenue fund to be appro-
"priated for the public service of Canada in the manner

and subject to the charges in this Act provided," and
among those charges in section 104 we find the
general interest of the public debts of the several
provinces of Canada, Nova Scotia and New Brunswick
at the Union.

We have here then, expressed in precise and unam-
biguous language, appropriation made of everything
which formed part of the consolidated fands of the
several provinces before confederation, (except what by
the Acts is particularly and expressly excepted there-
out and placed under the control of the legislatures of
the provinces created thereby) for the formation of the
consolidated fund of the Dominion of Canada, in return
for the assumption by the Dominion, (which the old
provinces were erected into and created) of the public
debts of those old provinces. The question is therefore
simply reduced to this : does any other, and if any,
what other part of the Act which constitutes the sole
charter alike of the Dominion and of the provinces,
except any, and, if any, what part of such consolidated
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fund of the Dominion of Canada from that fund, and 1881
place such excepted part under the control of the legis- MxanCB
latures of the provinces. It is worthy of note here, in
connection with what I have already said in relation to GENERAL

the argument as to the appropriation of property as OnTAlIo.

distinct from " legislative functions," that the excepted G -nne, .
part, whatever it be and in whatever clause of the Act -

it is found, is spoken of as being " reserved to the
respective legislatures of the provinces " that is as
matter placed under the legislative control of and not
as estate vested in the provinces.

Now, the only clause of the Act which can be
contended to involve the exception referred to in the
102nd section is the 109th, namely:-

All lands, mines, minerals and royalties belonging to the several
provinces of Ctanada, Nova Scotia and New Brunswick at the union,
and all sums then due or payable for such lands, mines, minerals, or
royalties shall belong to the several provinces of Ontario, Quebec,
Nova Scotia and New Brunswick, in which the same are situate or
arise, subject to any trusts existing in respect thereof and to any
interest other than that of the province in the same.

We cannot, as I have already observed, read these
words " lands, mines, minerals and royalties belonging
to the several provinces of &c., &c., at the Union"
as meaning that the estate and property in those subjects
shall be divested out of the Crown and be transferred
to and vested in the provinces as corporations, but,
inasmuch as this clause is to be read as expressing the
exception out of the consolidated fund referred to the
102nd section, that these sources of revenue, constituting
portions of the territorial and casual revenues of the
Crown forming the consolidated fund of the Dominion
of Canada, shall be excepted from the general appro-
priation- of all revenues in that fund, and shall be
regarded as the excepted parts which are by the
102nd section said to be " reserved to the respective
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1881 legislatures of the provinces" and placed under their

MEROER control.
** Now, what lands, mines, minerals and royalties can

ATTORNEY

GEaNEIL with propriety, having regard to the manner in which
Omfwo. those words have been used in other legislative language
- above quoted, be said to have belonged to the several

Gwynne, J.
provinces of Canada, Nova Scotia and New Brans-
wvick at the Union ? None at all, it is plain, in any other
sense than that the revenues arising from such proper-
ties belonging to the Crown had been made part of the
consolidated funds of the old provinces now constitut-
ing the Dominion of Canada, for the public uses of these
provinces. " Lands" which.had been already granted by
the Crown and were at the time of the Union vested in
the grantees thereof, or in their heirs or assigns, cannot
with any degree of propriety be said to have been lands
" belonging to the several provinces of, &c., &c., at the
Union," and it is only such lands granted which could
devolve upon her Majesty jure coronte by escheat and
forfeiture, and for this reason it was that the legisla-
ture of Canada, which was the chief of the parties to
the framing of the British North America Act and to
the petition to the Imperial Parliament to pass it, and
within the limits of which province the property now in
question is situate, declared by 12 Vic., c.31, that the term
" public lands " in the province, which is but an equi-
valent expression to " lands belonging to the provinces
at theUnion " did not comprehend lands accruing to the
Crown by escheat or forfeiture, and that they did com-
prehend only the ungranted lands of the Crown in the
province, in which sense they have ever since been
understood.

These waste ungrauted lands of the Crown, the
revenues derived from which constituted part of the
consolidated funds of the provinces before the Union,
were, as we know, appropriated to the public uses of
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the provinces; but the lands so appropriated did not 1881
constitute all the ungranted lands of the Crown in the H'~~ER

provinces. There were other lands of the Crown, the V.
ATTORNEY

monies arising from the sale or other disposition of GEaxRAL
FORwhich did not form part of such consolidated funds; ONRYo.

these lands were set apart and appropriated for the J
actual residence thereon and occupation thereof by J
certain Indian tribes by whom they were surrendered
to and became vested in the Crown, and others
were surrendered by the Indians to and vested in
the Crown for the purpose of being granted by the
Crown and that the monies arising therefrom should
be applied for the benefit of the Indians. These lands
are by item 24 of sec. 91, placed under the control of
the Dominion Parliament. The custom in the grants
by the Crown of these lands was the same as in the
grants of all other Crown lands, namely, to reserve all
mines and minerals, but the reservation thereof would
accrue, as was provided with respect to the monies
arising from the sale of the lands, to the benefit of the
Indians for whose benefit the lands were set apart;
such mines and minerals, or the royalties accruing from
the disposition thereof, could not have been appropriated
to the public uses of the provinces, the " ]ands " there-
fore which are referred to in sec. 109 of the British North
America Act can only be construed to mean those
ungranted or public lands belonging to the Crown
within the several provinces of Canada, 1Vova Scotia
and Noew Brunswick, the revenues derived from which
before and at the Union effected by the British North
America Act had been surrendered by the Crown and
made part of the consolidated funds of the provinces;
and the words " mines, minerals and royalties " being
in the same 109th sec. added to the word " lands," this
latter word must there be construed in a limited sense,
that is to say, as exclusive of the " mines and minerals"

45J
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1881 therein, which, if those words had not been added, the
MSRoERl word " lands " might have been sufficient to compre-

EY hend, but the section " reserves for the legislatures of
GENERAL the provinces," not only the mines and minerals, and

ON mO. royalties in or arising out of such lands but also " all
- mines and minerals, and royalties" belonging to the

Gwyme, J. several provinces of &c., at the Union-that is to say,
not only all mines and minerals in the ungranted lands
of the Crown in the several provinces the revenue derived
from which had been surrendered to and made part of
the consolidated funds of the provinces for the respective
uses of the provinces, but also all mines and minerals
in the granted lands and which by the grants had been
reserved by the Crown, the revenues derived from
which had been also made part of the said consolidated
funds: the intention, however, of the 109th sec., was to
" reserve for the legislatures of the provinces," created
by the British North America Act, not only the " lands,
mines and minerals " as above described, but also the
monies accruing to the Crown by way of royalties in
mines already being worked under leases or licenses
from the Crown, (which monies had also been appro-
priated to and formed part of such consolidated funds,)
of which there were many in Nova Scotia, to regulate
which, as we have seen, Acts had been passed by the
legislature of that province : the word " royalties,"
therefore was added-the whole thus comprising all
"lands " being the ungranted lands of the Crown as
they were accustomed to be granted, the revenue derived
from the sale of which had been made part of the said
consolidated funds, and "all mines and minerals," as well
those in such lands as also in all lands already granted,
the revenues from which mines and minerals had been
appropriated in like manner, and " the royalties " derived
from such mines and minerals, or (to which may* be
added) from timber cut upon public lands, under
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licenses for that purpose, which had also been in like I1S3
manner appropriated, and all monies then, that is, at the MERCER

V.
Union, due and payable for any of such lands, mines, ATTORNFY

minerals and royalties, these words mines, minerals GENERAL
FOR

and royalties being used all in their natural oNTAR1O.

and ordinary sense, and in the sense in which they J
were used in the above quoted statutes of the province -

of Nova Scotia relating to " mines and minerals." We
have thus a plain, simple, rational and natural con-
struction put upon the clause in which these words,
constituting the exception referred to in sec. 102, are
found, and which accords with the provisions of all of
the above quoted Acts relating to the same subject, and
with the sense in which the same words are used in
some of those Acts.

By giving to the words in the 109th section their
plain, natural and ordinary construction, we need not
resort to the construction pressed upon us by the learned
counsel for the provinces, which I must say appears to
me to be strained and unnatural and to have been put
forward as expressing what, in the opinion of those
learned counsel, should have been the disposition made
in the British North America Act by the framers thereof,
rather than what has been made, of property accruing
to the Crown by escheat or forfeiture. It is with this
latter point alone that we have to deal. In view, how-
ever, of the disposition attempted to have been made of
the property in question by the legislature of the pro-
vince of Oatario, in derogation of the claims of the
woman who had lived for so many years with the
deceased as his wife, and of the young man their son
who, though illegitimate, had been brought up by the
deceased as, and with the expectations of, a son and
under the name of the deceased, and in derogation also
of the right of her Majesty to exercise her prerogative
of grace and bounty to repair the wrong done to those
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1881 injured persons, who to all seeming, though not in law,
KER"ER filled the places of wife and son of the deceased

V.* (a prerogative which in like cases had never been
ATTORNEY
GENERAL known to fail), we may be permitted to venture
0OR. the opinion, that those may be excused who doubt
- whether the placing the claims of such persons

w e, '. under the control of the local legislatures would
have been more prudent in any sense, or more cal-
culated to promote the interests of justice and humanity,
and to procure redress of the wrongs of the parties
already cruelly injured by perhaps the unintentional
accident of the deceased having died without a will,
or best adapted to advance the real good of the public,
than to leave the matter still to be dealt with by her
Majesty as it had always hitherto been for the protec-
tion of the injured, controlled only by the legislative
authority vested in her Majesty by and with the advice
and consent of the Parliament of the Dominion. For the
reason, however, already given I entertain no doubt that
control over all property in the several provinces of the
Dominion becoming escheated or forfeited to the Crown
is placed under the exclusive control of the Dominion
Parliament by the 102nd section of the British North
America Act, and that no other clause or part of the Act
exempts such property from such disposition,-the Act
therefore of the province of Ontario, 40 Vic., c. 3, which
affects to deal with such property is ultra vires and void,
and the appeal in this case should be allowed with costs.

As it did not appear to me to be necessary for the
determination of the question before us, I have not
followed the learned counsel in all their adverse criti-
cism of the frame of, and of the expressions used in, the
British North America Act. I may, however, say that it
is not, in my opinion, justly chargeable with the defects
imputed to it, or open to the construction put upon it
by the learned counsel who represented the provinces.
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In my .judgment it expresses in sufficiently clear issi
language the plain intent of the framers of that Act to
have been, that the plan designed by them of federally .

ATTORNEcY
uniting the old provinces of Canada, Nova Scotia and GEEAL
New Brunswick into one Dominion under the Crown of FOR
the United Kingdom of Great Britain and Ireland with a OT .

constitution similar in principle to that of the United yme, J.

Kingdom, was, to confer upon the Dominion so formed
a quasi national existence-to sow in its constitution
the seeds of national power-to give to it a national
Parliament constituted after the pattern of the Imperial
Parliament, her Majesty herself constituting one of the
branches thereof, and to constitute within that national
power so constituted and called the " Dominion of
Canada," certain subordinate bodies called provinces
having jurisdiction exclusive though not " Sovereign"
over matters specially assigned to them of a purely
local, municipal and private character, to which pro-
vinces, by reason of this juridiction being so limited,
were given constitutions of an almost purely democratic
character, of whose legislatures her Majesty does not, as
she does of the Dominion, and as she did of the old
provinces, constitute a component part, and to the
validity of whose Acts, the Act which constitutes their
charter does not even contemplate the assent of her
Majesty as necessary. Thejurisdiction conferred on these
bodies being purely of a local, municipal, private and
domestic character, no such intervention of the Sovereign
consent was deemed necessary or appropriate, so likewise
the power of disallowing Acts of the provincial legis.
latures is no longer, as it was under the old constitu-
tion of the provinces, vested in her Majesty, but in the
Governor General of the Dominion in Council, and this
is for the purpose of enabling the authorities of the
Dominion to exercise that branch of sovereign power
formerly exercised by her Majesty in right of her
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1881 prerogative royal, but to be exercised no longer as a

MuwoE branch of the prerogative, but as a power by statute
V* vested in the Dominion authorities (the royal prero-

U ,IHRAL gative being for that purpose extinguished) and to
FOR al h

ONT rO. enable the Dominion authorities to prevent the legis-
- latures of the provinces, carved out of and subordinated

Gwynne, J. to the Dominion, from encroaching upon the subjects
placed under the control of the National Parliament by
assuming to legislate upon those subjects which are not

. within the jurisdiction of the provincial legislatures.
The Appeal must be allowed with costs, the order

overruling the appellants demurrer to the information
filed by the Attorney General of the province of Onta-
rio in the Court of Chancery of that province discharged,
the demurrer allowed and the said information dismissed
with costs.

Appeal allowed with costs.

Solicitors for appellant: McDougalls and Gordon.

Solicitors for respondent: Edgar, Ritchie and Malone.
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AABNDONMENT-Notice of - - - 868

ee MARINE POLICY.

ACCORD AND SATISFACTION - - 85
See CONTRACT.

ACTION 3Y CREDITOR AGAINST A SHARE-
HOLDER- - --- 417

See ALLOTMENT.

ACTION-Premature - - - 82
See INsURANCE, FIRE.

AGENT-Fraudulent re-eipt oJ - - 179
See SHIPPING NOTE.

AGRZEENT-Additionalparol term - 204
See CARRIERS.

2-Construction of- Properly in lumber -
Ownership and cantrol of lum-ber util pay-
ment of draft given for stumpage under the
agreement.] The respondents, owners of timber
lands in New Brunswick, granted C. d S. a
license to cut on twenty-five square miles. By*
the licenso it was agreed i'.ter olia: "Said
stumpage to be paid in the following manner:
Said company shall first deduct from the amount
of stumpage on the timber or lumber cut by
grantees on this license as aforesaid, an amount
equal to the mileage paid by them as aforesaid,
and the whole of the remainder, if any, shall,
not later than the 15th April next, be secured by
good endorsed notes, or other sufficient security,
to be approved of b the said company, and pay-
able on the 15th July next, and the lumber not
to be removed from the brows or landings till
the stumpage is secured as aforesaid. And said
company reserves and retains full and complete
ownership and control of all lumber which shall
be cut from the afore-mentioned premises, where-
ever and however it may be situated, until all
matters and things appertaining to or connected
with this license shall be settled and adjusted,
and all sums due or to become due for stumpage
or otherwise, shall be fully paid, and any and all
damages for non-performance of this agreement,
or stipulations herein expressed, shall be liqui-
dated and paid. And if any sum of money shall
have become payable by any one of the stipula-
tions or agreements herein expressed, and shall
not be paid or secured in some of the modes
herein expressed within ten days thereafter,
then, in such case, said company shall have full
power and authority to take all or any part of
said lumber wherever or however situated, and
to absolutely sell and dispose of the same either
at private or public sale, for cash; and after de-
ducting reasonable expenses, commissions, and
all same which may then be due or may become

AGREEMENT.-Continued.

due from any cause whatever, as herein express-
ed, the balance, if any there may be, they shall
pay over on demand to said grantees, after a
reasonable time for ascertaining and liquidating
all amounts due, or which may become due,
either as stumpage or damages." For securing
the stumpage payable to respondents under this
license . T. gave to the respondents a draft
upon J. Co., which was accepted by J. f Co.,
and approved of by the respondents, but which
was not paid at maturity. After giving the draft
C. t S. sold the lumber to J. J- Co., who knew
the lumber was cut on the plaintiff's land under
the said agreement. . i Co. failed, and appel-
lant, their assignee, took possession of the lum-
ber and sold it. lield: Per Strong, Taschereau
and GwYnne, J. J., (affirming the judgment of
the Court below,) Ritchie, C.J., and Fournier
and Henry, J. J., dissenting, that upon the case
as submitted, and by mere force of the terms of
the agreement, the absolute property in the
lumber in question did not pass to 0. d 3. im-
mediately upon the receipt by the company of
the accepted draft of C. . on J. Co., and
that appellant was liable or the actual payment
of the stumpage. MCLEOD t. THE NEW BRUNs-
WIcK RAILWAY CO. - - - 281
:- Conditional agreement - - 417

See ALLOTMENT.

ALLOTHENT-Notice of-R. W. Co.-Action ly
cieditor against a shareholder-Conditional agree-
ment.] The appellant, a judgment creditor of the
T. G. B. Railtway Co., sued the respondent as
a shareholder therein, for unpaid stock. From
the evidence it appeared that the respondent
signed the stock book, which was headed by an
agreement by the subscribers to become share-
holders of the stock for the amount set opposite
their respective names, and upon allotment by
the company "of my or our said respective
shares" they covenanted to pay ten per cent. of
the amount of the said shares and all future calls.
The company, on the 1st July, passed a resolu.
tion instructing their secretary to issue allotment
certificates to each shareholder for the amount of
shares held by him. The secretary prepared
them, including one for the respondent, and
handed them to the company's broker to deliver
to the shareholders. The brokers published a
notice, signed by the secretary, in a daily paper,
notifying subscribers to the capital stock of the
T. G. It B. Railway Co., that the first call often
per cent on the stock was required to be paid
immediately to them. The respondent never
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ALLOTHENT.-Continued,
called for or received his certificate of allotment,
and never paid the ten per cent., and swore that
he had never had any notice of the allotment
having been made to him. The case was tried
twice and the learned judge, at the second trial,
although he found that the respondent had sub-
scribed for fifty shares and had been allotted
said fifty shares, was unable to say whether
respondent had received actual notice of allot-
ment Held, affirming the judgment of the
Court of Appeal, that the document signed by
the respondent was only an application for shares,
and that it was necessary for the appellant to
have shown notice within a reasonable time of
the allotment of shares to respondent, and that
no notice whatever of such allotment had been
proved. (Ritchie, U. J., and Gwinne, J., dis-
senting.) NA1MITH V. MA xNING - - 417
ANNUITIES-Sale of corpus to pay - 288

e WILL.

APPEAL-From findings upon matters offact 91
See ELECTIoN, 1.

2-Cross Appeal.] An appellant in the Court
of Queen s Bench, P.Q., who had partly suc-
ceeded, appealed to the Supreme Court on
the ground that the judgment was yet ex-
cessive. At the same time the respondent
appealed on the ground that the judgment of
the Superior Court ought to have been
affirmed. This second appeal was treated
by the Court as a cross-appeal under the
Supreme Court rules, and the respondents
on the second appeal having succeeded in
getting the judgment of the Court a quo
reversed on the second point and confirmed
on the first point, were allowed costs of a
cross-appeal. PILON V. BRUNET - 819

3--Finding of the Judge at the trial.] A Court
of Appeal should not reverse the findinr
upon matters of fact of the Judge who tries
the cause and had the opportunity of observ-
ing the demeanor of the witnesses, unless
the evidence be of such a character as to
convey to the mind of the Judges sitting on
the appellate tribunal the irresistible con-
viction that the findings are erroneous.
RYAN V. RYAN - - - - 406

ASBUMPSIT----- 85
ee CONTRACT.

BRIBERY 91
See ELECTION.

BRITISH NORTH AMERICA ACT, 1867, 66
See ESCnEAT,-PAILIAMENT OF CANADA,

JUBISDICTION OF.
BY-LAW-Power to impose Lacense Tas- 856

See LiCEssE TAX.

CANDIDATE-Liability offor the acts of perams
employed by agent - - - - 188

See ELECTIoN, 2.

2.- Personal expenses of- - - 91
&ee ELECTION, 1.

CARRIERS-Railwoy COmpany, Liability of as
-Agreement-Additsonal pareo term-Conditions
-Carriers-Wilful negligence-" At owner's
risk."] The respondents sued the appellants
railway company, for breach of contract to carry
petroleum in covered cars from L. to H., alleging
that they negligently carried the same upon open
platform cars, whereby the barrels in which the
oil was were exposed to the sun and weather
and were destroyed. At the trial, a verbal con-
tract between plaintiffs and defendants' agent
at L. was proved, that the defendants would
carry the oil in covered cars with despatch. The
oil was forwarded in open cars, and delayed in
different places, and in consequence a large
quantity was lost. On the shipment of the oil, a
receipt note was given which said nothing about
covered cars, and which stated that the goods
were subject to conditions endorsed thereon one
of which was, " that the defendants would not
be liable for leakage or delays, and that the oil
was carried at the owner's risk." Held, per
Ritchie, O.J., and Fournier and HenrV, J.J.,
that the loss did not result from any risks by
the contract imposed on the owners, but that
it arose from the wrongful act of the defendants
in placing the oil on open cars, which act was
inconsistent with the contract they had entered
into, and in contravention as well of the under-
taking as of their duty as carriers. Per Strong,
Fournier, Henry and Gwynne, J. J.:-The evi-
dence was admissible to prove a verbal contract
to carry in covered cars, which contract the
agent at L. was authorized to enter into, and
which must be incorporated with the writing so
as to make the whole contract one for carriage
in covered cars, and that non-compliance with
the provision as to carriage in covered cars,
prevented the appellants setting up the condition
that " oil was carried at the owner's risk" as
exempting them from liability. Tia GRAND
TRuNK RAILWAY COMPANY Of (ANADA v. FITS-
GERALD- - - - - 204

CIVIL CODE-Arts. 1760, 1265, 774 - 318
,ee COMMUNITY.

2.- Art. 2482 - - - - 187
See INSURABLE INTEREST,

COLORABLE EPLOYMENT - - 818.
See ELECTION, 2.

CONTRACT-Construction ofj.]-Appellant, part
owner of a vessel, brought an action against
respondents, merchants and ship brokers in
Enqland, alleging in his declaration that while
he hd entire charge of said vessel as ship's hus-
band, they, being his agents, refused to obey and
follow his directions in regard to said vessel, and
committed a breach of an agreement by which
they undertook not to charter nor send the ves-
sel on any voyage, except as ordered by appel-
lant, or with his consent. On the trial it ap-
peared that E. V., a brother of respondents, had
obtained from appellant a fourth share in the

1:14 INDRX.
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CONTRACT.-Continued.
vessel, the purchase being effected by one of
the respondents; and it was also shown that the
agreement between the parties was as alleged in
the declaration. On the arrival of the vessel at
Liverpool, respondents went to a large expense
in coppering her, contrary to directions, and sent
her on a voyage to Liverpool, of which appellant
disapproved.-Appellant wrote to respondents,
complaining of their -conduct and protesting
against the expense incurred. They replied, that
appellant could have no cause ofcomplaint against
them in their management of the vessel, and
alleged they would not have purchased a fourth
interest in the vessel, if they had not understood
that they were to have the management and
control of the vessel when on the other side of
the Atlantic. A correspondence ensued, and
finally, on the 17th Nov., 1869, appellant wrote
to them, referring to the fact that respondents
complained of the "eternal bickerings," and
that it was not their fault. He then reasserted
his right to control the vessel, stated, in detail,
his grounds of complaint against them, and
closed with the words : " To end the matter, if
your brother will dispose of his quarter, I will
purchase it, say for $4,200 in cash." This
amount was about the same price for the share
as appellant had sold it for some years before.
Respondents accepted the offer, and the transfer
was madeto appellant.-Held,on appeal, revers-
ing the judgment of the Supreme Court of New-
Brnaoick, that the expression " to end the
matter " should be construed as applying to the
bickerings referred to, and there had not been an
accord and satisfaction -The contract having
been made between appellant and respondents
only, and being a contract of agency apart from
any question of ownership, the action was pro-
perly brought by appellant in his own name.-
WELDON S. VAUGHAN - - - 35

COSTS-e'nd?* e'1-Appellants, not having
tendered with their plea costs accrued up to
and inclusive of its production, should pay
to the respondent the costs incurred i.n t'ie court
of first instance. Tu EITHA. Liris Isx.uoac
Co. vs. BRODIE - - - - 1
2.-Of Appeal-The court being equally

divided, the judgment of the court below
was affirmed. MCLaEOD s. THe NEw
BauNswIoK RAILwAY Co. - - 218

3.- Of Cross Appeal - - - 318
See APPEAL 2.

CROSS APPEAL - - - 319
See APPEAL 2.

CUSTOM OF PARIS-Arts. 1760 & 1265. - 318
See COMMUNITY.

DISCR1MINATION- Tax. - - - 358
See TAX.

EDIT DE BECONDES NOCES, 1860 - SLS
See GOMMUNITY.

EJECTMENT - - - - - 221
See LETTERS PATENT.

ELECTION PETITION-Supreme Court Act, Se.
44-Right to send back record for further adjudi-
cation-Bribery-Appeals from jisdings upon
matters of fact-Insufjiciency of return of election
expensea-Personal expenses of candilate to be

.included.1 The original petition came before
Mr. Justice McCord for trial, and was tried by
him on the merits, subject to an objection to his
jurisdiction. The learned Judge, having taken
the case en ddlibird, arrived at the conclusion
that he had no jurisdiction, declared the objec-
tion to his jurisdiction well founded, and "in
consequence the objection was maintained, and
the petition of the petitioner was rejected and
dismissed." This judgment was appealed from,
and the now respondent, under sec. 48 of the
Supreme Court Act, limited his appeal to the
question of jurisdiction, and the Supreme Court
held that Mr. Justice McCorl had jurisdiction,
and it was ordered that the record be trans*
mitted to the proper officer of the lower court, to
have the said cause proceeded with according to
law. The record was accordingly sent to the
prothonotary of the Superior Court at Mont-
magny. Mr. Justice Mc Cord, after having
ofered the counsel of each of the parties a
re-hearing of the case, proceeded to render his
judgment on the merits and declared the election
void. The respondent then appealed to the
Supreme Court, and contended that Mr. Justice
Mc Cord had no jurisdiction to proceed with the
case. Held: That the Supreme Court on the
first appeal could not, even if the appeal had not
been limited to the question of jurisdiction, have
given a decision on the merits, and that the
order of this court remitting the record to the
proper officer of the court a quo to be proceeded
with according to law, gave jurisdiction to Mr.
Justice McCord to proceed with the case on the
merits, and to pronounce a judgment on such
merits, which latter judgment was properly
appealable under sec. 48, Supreme Court Act.
(Fournier and Henry, J.J., dissenting). The
charge upon which this appeal was principally
decided was that of the respondent's bribery of
one David Aselin. The learned Judge who
tried the case found, as a matter of fact, that
the appellant had underhandedly slipped into
Asselin's pocket the $5 for a pretended purpose,
that was not even mentioned to the recipient;
that this amount was not included in the pub-
lished return of his expenses as required by the
Election Act, and this payment was bribery. Weld:
That an Appellate Court in election cases ought
not to reverse, on mere matters offact, the findings
of the Judge who has tried the petition, unless the
court is convinced beyond doubt that his conclu-
sions are erroneous. and that the evidence in this
case warranted the finding of the court below, that
appellant had been guilty of personal bribery.
Per Teachereau, J. :-That the personal expenses
of the candidates should be included in the
statement of election expenses required to be
furnish.d to the Returning Officer under 37 Vic.,
c. 9, sec. 123. (Fournier and Henry, J.3 , ex-
pressed no opinion on the merits. The judgment

INDEX. ' 715
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ELECTION.-Centned.
of Kecor 1, J., (1) on the other charges, was
also affirmed.J LAnus v. DESLAURIERS - 91
2-The Dominion Elections Act, 1874, secs. 82,
83 and 84-Public peace-Colorable employment
-Liability of candidate for the acts of persons
employed by agent-Bribery.] On a charge of
bribery against one T. and one A., upon which
this appeal was decided, the Judge who tried
the petition found as a fact that A. had been
directed by T., an admitted agent of the respon-
dent, to employ a number of persons to act as
policemen at one of the polling places in the
parish of Bay 8t. Paul, on the polling day, and
had bribed four voters previously known to be
supporters of the appellant, by giving them $2
each, but held that A. was not agent of the
respondent, and, therefore, his acts could not
void the election. Held: on appeal, that as
there was no excuse or justification tor employ-
ing these voters, their employment was merely
colorable, and these voters having changed their
votes in consequence of the moneys so paid to
them, and the sitting member being responsible
alike for the acts of A., the sub-agent, as for the
acts of T., the agent, and they having been
guilty of corrupt practices, the election was
void. (Taschereau and Gwynne, J. J., hold-
ing that A , the sub-agent alone, had been
guilty of bribery.) CIoN v. PERRAULT - 133

EQUITABLE DEFENCE - - - - 221
See LETTERS PATENT.

EQUITY-Powers rf - - - - 446
See INsuRANcE, 2.

ESCHEAT- Bereditary revenue - The Escheat
Act R. 8. 0., c. 9t ultra wires-B. N. A. Act,
sees. 91, 92, 102 and 109.] On an informa-
tion filed by the Attorney General of (ntario,
for the purpose of obtaining possession of land
in the city of Toronto, which was the property
of one Andrew Mercer, who died intestate and
without leaving any heirs or next of kin, on the
ground that it had escheated to the crown for
the benefit of the Province, and to which infor-
mation A. M. the appellant, demurred for want
of equity, the Court of Chancery held, over-
ruling the demurrer, that the Escheat A ct. cap. 91
R. S. 0., was not ultra vi-es, and that the
escheated property in question accrued to the
benefit of the Province of Ontario. From this
decision A. F. appealed to the Court of Appeal
for Ontario, and that court affirmed the order
overruling the said demurrer and dismissed the
appeal with costs. On an appeal to the Supreme
Court the parties agreed that the appeal should
be limited to the broad question, as to whether
the government of Canada or the Province is
entitled to estates escheated to the Crown for
want of heirs. HelJ: [Ritchie, C. J , and
Strong, J., dissenting,] that the Province of
Ontario does not represent Her Majesty in
matters of escheat in said Province, and there-
fore, the Attorney General for tIntario could not
appropriate the property escheated to the Crown
in this case for the purposes of the Province,

ESOHEAT.-ContinuecL

and that the Escheat Act, c. 94, R. S. 0., was
ultra vires. Per Pournier, Taschereau and
Gwynne, J. J.-That any revenue derived -from
escheats is by sec. 102 of the B. N. A. Act
Placed under the control of the Parliament of
Canada as part of the Consolidated Revenue
Fund of Canada, and no other part of the Act
exempts it from that disposition. MERCER v. THE
ATTORNEY GENERAL FOR'ONTARIO - a38

FINDING OF THE JUDGE AT THE TRIAL - 387
See TENANCY AT WILL.

FISHERY OFFICER, Right of, to Seize on view -66
See PARLIAMENT.

FRAUDULENT RECEIPT OF AGENT - 179
See SHIPPING NOTE.

HEREDITARY REVENUE - - - 538
See ESCHEAT.

INSURANCE, FIRE-Mutual Insurance- Co.-
Uniform Conditiona Act, R.S.O., ch 162, not
applicable to Multable Insurance Companies-
Action premature.] Appellants, a mutual insur-
ance company, issued in favor of . F., a policy
of insurance, insuring him against loss by lire on
a general stock of goods in a country store, and
under the terms of the policy, the losses were
only to be paid within three months, after due
notice given by the insured, according to the pro-
visions of 36 Vi., c. 44, sec. 52, 0, now R.S.O.
c. 161, see. 56, which provides that, in case of
loss or damage the member shall give notice to
the secretary forthwith, and the proofs, declara-
tions, evidences, and examinations, called for by
or under the policy, must be furnished to the
company within thirty days after said loss, and
upon receipt of notice and proof of claim as
aforesaid the board of directors shall ascertain
and deteimine the amount of such loss or damare,
and such amount shall be payable in three monts
after receipt by the company of such proofs. A
fire occurred on the 21st May, 1877. Onthe next
morning .. F. advised the insurance company by
telegraph. On the 29th June, 1877, the secre-
tary of the company wrote to . Pe. attorneys,
that if he had any claim he had better send in
the papers, so that they might be submitted to
the board. On the 3rd July, 1877, J. F. furnished
the company with the claim papers, or proofs of
loss, and on the 13th July he was advised that,
after an examination of the papers at the board
meeting, it was resolved that the claim should
not be paid. On the 23rd August, 1877, .T. .
brought this action upon the policy. The appel-
lants pleaded inter olia that the policy was made
and issued subject to a condition that the lose
should not be payable until three months after
the receipt by the defendants of the proofs of
such loss, to he furnished by the plaintiff to the
defendants; and averred the elivery of the
proofs on the 3rd July, 1877, and that less than
three months elapsed before the commencement
of this suit. *Held: On appeal, 1st. That a
policy issued by a mutual insurance company is
not subject to the VlatiforIa Conditions Act, . 8.

116 INDEX
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0., c. 162. 2nd. That the appellant company the apellants had accepted the transfer made by
under the policy were entitled to three months 7. to S., which was intended by all parties to be
from the date of the furnishing of claim papers for $1,500, the amount then due by . to S., the
before being subject to an action, and that there- latter was entitled to recover the said sum of
fore respondent's action had been prematurely. having no insurable in-
brought. Ballagh v.terest in the movables, the transfer made to him
Insurance Co. appro. T MUTUAL FIRE was not sufficient to vest in him s.
INBURANCE CO. or T Cght under the policy with regard to said ma-
e. FaRY-82 ables. Art. 2482. TE OTTAwA AGICULTURAL
2--Fire lnurance-Subsequent and further in- INSURANCE COMPANY V. SHERIAN - - 157
aurance-Substituted Policy.] The appellant sued INSURANOB9 LIFB-Life Insurance-Islake as
upon a policy of insurance made by the respond- to amount insured-Iremium-Parol evidence.]
ents on the the 28th April, 1877. On the face of Action to recover the amount of a policy of in-
the policy it appeared that there was "further surance issued by the appellants for the sum of
insurance, $8,000,"' and the policy had endorsed $2,000, payable at the death of the respondent,
upon it the following condition, being statutory or at the expiration of eight years, if he should
condition No. 8, R.S.O., ch. 162: " The company live till that time. The premium mentioned in
is not liable for loss if there is any prior insurance the policy was the sum of $163.44, to be paid
in any other company, unless the company's as- annually, partly in cash and partly by the re-
sent thereto appears herein or is endorsed hereon, spondent's notes. The appellants by their plea
nor if any subsequent insurance is effected in any alleged that the insurance ad been effected for
other company, unless and until the company *1,000 only, and that the palicy had by mistake
assent thereto by writing signed by a duly au- been issued for $2,000; -that as soon as the mis-
thorized agent. .Among the insurances, which take had been discovered they had offered a
formed a portion of the "fIurther insurance " for policy for $1,000, and that revious to the insti-
$8,000 mentioned in the policy, was one for tution of the action they had tendered to the
$2,000 in the Western Insurance Company, which respondent the sum of $832.97, being the amount
appellant allowed to expire, substituting a policy due, which sum, with-S25.15 for costs (which
for the same amount in The Queen Insurance had not been tendered) they brought into court.
Company, without having obtained the consent Since October, 1869, when a new policy was
of or notified the respondents. Beld: Reversing offered, the premiums were paid by the respon-
the judgment of the Court a.quo, that the condi- dent and accepted by the appellants, nder an
tion as to subsequent insurance must be construed agreement that their rights would not thereby be
to point _.'--ther insurance beyond the amount prejudiced, and that they would abide by the
allowed by the , licy, and not to a policy sub- ecision of the courts of justice to be obtained
stituted for one of iike amount allowed to lapse, after the insurance should have become due and
and therefore the policy sued upon was not payable. Parol evidence was given to show how
avoided by the non-communication of the $2,000 the mistake occurred, and it was established that
insurance in The Queen Insuraic Company. the premium paid was in accordance with the
PARSONS v. Tas STANDARD FIRE INSURANCE COM- company's rates for a fl,000 policy. Hel1: That
PANY - - -- 8 the insurance effected was for $1,000 only, and
3-Transfer of Insurable Intere - - 17 that the policy had by miste been issue for

See INSURABLE INTEREST. $2,000. THE ATNA LIFE INSURANCE COMPANY
V. WILLIAM BEODIE.- 1

INSURABLE INBTERST-Insurance-ransfer of
Insurable Interest-Art. 2482 C. C. L. C.-The 2- Want of seal
appellants granted a fire policy to one 7. on See POLICY OF INSURANCE.
divers buildings and their contents for $3,280. INSURANCE, MARME-Warranlv-" Vessel to
In his written application 7. represented that he go out sn low'-0-natruction of] The appellants
was the owner of the premises, while he had issued a marine policy of insurance at Toronto,
previously sold them to 8., the respondent, sub- dated the 28th November, 1875, insuring, in favor
ject to a right of redemption, which right T., at of the respondent, $3,000 upon a cargo of wood-
the time of the application, had availed himself goods laden on board of the barque Emigrant on
of by a ing back to S. a part of the money ad- a voyage from Q#4ebpe to e T pic
vanced, leaving still due to 8. a sum of $1,510. contai clause: '.T. C., as wel
Subsequent to the application, and after some in his own name as for and in the name and
correspondence, the respective interests of . and names of all and every other person and persons
8. in the property were fully explained to the to whom the same doth, may, or shall appertain,
appellants through their agents Thereupon a in part or in all, loth make insurance. and cause
transfer for-(the amount being in blank) was three thousand dollars to be insured, lost or not
made to S. by T. and accepted by the appellants. lost, at and from Quebec to Greenock, vessel to go
The action w's for $3,280, the amount of insn- out in tow." The vessel was towed from her
rance on the building and effects. Held: That loading berth in the harbour into the middle of
at the time of the application for insurance A. the stream near Italian Cove, which forms partof
had ant insurable intirtt in the property, and as the harbour f Quebec, and was abandoned with
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cargo by reason of the ice four days after leaving
the harbour and before reaching the Traverse.
On an action upon the policy it was Held:
(Fournier and Henry, J.J , dissenting,) that the
words I'from Queec to G-eenock, vessel to go
out in tow," meant that she was to go out in
tow from the limits of the harbour of Quobec on
Faid voyage, and the towing from the loading
berth to another part of the harbour was not a
compliance with the warranty. Per Ratchi,
C.J.: The question in this case was not, if the
vessel had gone out in tow, how far she should
have been towed in order to comply with the
warranty, the determination of this latter ques-
tion being dependent on several considerations,
such as the lateness of the season, the direction
and force of the wind, and the state of the
weather, and possibly the usage and custom of
the port of Quebe7, if any existed in relation
thereto. Per Gwynn., J.: The evidence estab-
lished the existence of a usage to tow down the
river as far as might be deemed necessary, hav-
ing regard to the state of the wind and weather,
sometimes beyond the Traverse, but ordinarily at
the date of the departure of the plaintiffs vessel,
at least as far as the Traverse. THE PROvINcIAL
INSURANCE COMPANY OF CANADA V. CON-
NOLLY - - - - 28
2- Total loss - - - - 868

See MARINE POLICY.

LANDS -Indian - - - - 239
See TAxEs.

LETTERS PATENT-Crown Lan Is-Parliamen-
tity tle-Equitable defence-38 Vic. c. 12

(Aan ) 35 Vic., c. 23 (D.)] L.. in 1875, applied
for a homestead entry for the S.W. J of see. 30,
township 6, range 4 west, pre-empted by F., and
paid $10 fee to a clerk at the office, but was sub-
sequently infor-med by the officers of the Crown
that his application could not be recognized, and
was refunded the $10 he had paid. F. subse-
quently paid for the land by a military bounty
warrant in pursuance of sec. 23 of 35 Vie., c. 23.
L. entered upon the land and made improve.
ments. In 1878, after the conflicting claims of
P. and L. had been considered by the officers of
the Crown, a patent for this land was granted
by the Crown to f., who brought an action of
ejectment against L. to recover possession of the
said land. F., at the trial, put in, as proof of
his title, the Letters Patent, and L. was allowed,
against the objection of F's counsel, to set up
an equitable defence and to go into evidence for
the purpose of attacking the plaintiffs patent as
having been issued to him in error, and by im-
providence and fraud. The judge who tried the
case without a jury, rentlereal a verdict for the
defendant. Held, on appeal, reversing the
judgment of the Court of Queen's Bench (Man.),
that L., not being in possession under the
Statute, had no parliamentary title to the pos-
session of the land, nor any title whatever that
could prevail against the title of F. under the
Letters Patenlt. Per Gwynne, J.;-That under

LETTERS PATENT.-continue.
the practice which prevailed in Eaglandin 1870,
which practice was in force in Monitoba under
38 Vc., c. 12, at the time of the bringing of this
suit, an equitable defence could not be set up in
an action of ejectment. Fiaxa v. LIvxN-
STONE----------------221

LICENSE TAX- By-law--Power to impose License
Taz-Discriminaaon between rest dents and non-
residents-33 Vic , c 4 (N. B.)] J. brought an action
against G., the Police Magistrate of the city of
St. J.An, for wrongfully causing the plaintiff, a
commercial traveller, to be arrested and im-
prisoned on a warrant issued on a conviction by
the Police Magistrate, for violation of a by-law
made by the common council of the city of t.
JoAn, under an alleged authority conferred on
that body by 33 Vac., c. 4, passed by the Legis-
lature of New Brunswi-k. Sec. 3 of the Act
authorized the mayor of the city of St. John to
license persons to use any art, trade, &c., within
the city of St. JhAn, on payment of such sum or
sums as may from time to time be fixed and de-
termined by the common council of St. JoA,
&c.; and see. 4 empowered the mayor, &c., by
any by-law or ordinance, to fix and determine
what sum or sums of money should be from
time to time for license to use any art, trade,
occupation, &c.; and to declare how fees should
be recoverable; and to impose penalties for any
breach of the same ke. The by-law or ordinance
in question discriminated between resident and
non-resident merchants, traders, &c., by impos-
ing a license tax of $20 on the former and $40
on the latter. Held: That assuming the Act 33
Vic c. 4, to be intra vires of the Legislature of
New Brunswick, the by-law made under it was
invalid, because the act in question gave no
power to the common council of St. John, of
discrimination between residents and non-resi-
dents, such as they had exercised in this by-law.
JoNAs v. GILERT - - - 56

LIMITATIONS-Statute of - - - - S87
See TENANCY AT WIL.

MARINE POLICY-Marine policy-Total loss-
Sate by master-Notice of abanionment.] F.,
respondent, was the owner of a vessel called the
"Susan," insured for $800 under a valued time
policy of marine insurance, undet written by G.,
the appellant, and others. The vessel was
stranded and sold, and T. brought an action
against G. to recover as for a total loss. From
the evidence; it appeared that the vessel stranded
on the 6th July, 1876, near Port George, in the
'County of Antigonish, adjoining the County of
Guyaboro', N.S., where the owner resided. The
master employed surveyors, and on their recom-
mendation, confirmed by the judgment of the
master, the vessel was advertised for sale on the
following day, and sold on the 11th July for
$105. The captain did not give any nouce of
abandonment, and did not endeavour to get off
the vessel. The purchasers immediately got the
vessel off, &c., had her made tight and taken to
Vivtou, and repaired, ad they afterwards qsed

118 - INDEX
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MARINE POLICY.-Continued.

her in trading and carrying passengers. Held,
on appeal, that the sale by the master was not
justifiable, and that the evidence failed to show
any excuse for the master not communicating
with his owner so as to require him to give notice
ot abandonment, if he intended to rely upon the
loss as total. Per Gwynne, J.., that it is a point
fairly open to enquiry in a court of appeal,
whether or not, as in the present case, the infer-
ences drawn from the evidence by the judge who
tried the case without a jury, were the reason-
able and proper inferences to be drawn from the
facts. GALLAGHER v. TAYLOR - - 368

MUTUAL INSURANCE COMPANIES- Uniform
Conditions Act, R. S. 0., c. 162, not applicable
to-- - - - - ------ 82

See FIRE INsuRANcE, 1.

PARLIAMENT OF CANADA-juriefiction of,
over Bay of Chaleura-The Fisheries Act, 31 Vic.,
e. 60-Turisdiction of Dominion Parliament over
Bay of Chalear14 and 15 Vic., c. 63 (Imp.)-
Justilcation, pl'a of-Fishery cer, right of, to
seize "on view."] Under the mperial Statute,
14 and 15 Vic., c. 63, regulating the boundary
line between Old Canada and New Brunawick,
the whole of the Bay of Chaleurs is within the
present boundaries of the Provinces of Queb ec
and New Brunswick, and within the Dominion
of Canada and the operation of The Fieleries
Act, 31 Vic., c. 60. Therefore the act of drifting
fdr salmon in the Bay of Chialeurs, although that
drifiing may have been more than three miles
from either shore of New Brunswick or of Quebec
abutting on the Bay, is a drifting in Canadian
waters and within the prohibition of the last
mentioned Act and of the regulations made in
virtue thereof.

2. The term "on views" in sub-sec. 4 of sec.
16 of The Fasheries Act is not to be limited to
seeing the net in the water while in the very act
of drifting. If the part acting "on view" sees
what, if testified to by him, would be sufficient
to convict of the offence charged, that is sufficient
for the purposes of the Act. HOWAT v. McFas 66
2- Jorisdiction over Escheat.

e EsCHEAT.

PARLIAMENTARY TITLE - - - 221
See LETTERS PATENT.

POLICY OF INSURANCR-37 c., e. 85, Ont -
Insurance policy-Want of Seal- Frau i-Plead-
ings-Power of Courts of Equity.] The seventh
section of the statute incorporating the appellants
(37 Vc., c. 85, 0.) after specifying the powers
of the directors, enacts as follows: 'but no con-
tract shall be valid unless made under the seal
of the company, and signed by the president or
vice-president or one of the directors, and coun-
tersigned by the manager, except the interim
receipt of the company, which shall be binding
upon the company on such conditions as ma
thereon be printed by direction of the board.
J. E. W. brought an action to recover the amount
of a policy issued by the appellants in favor of

719
POLICY OP INSURANCE.-Continued.
her father. The policy sued on was on a printed
form and had the attestation: "In witness
whereof, The London Laye Insurance (o., of Lon-
don, Ont., have caused these presents to be signed
by its president, and attested by its secretary
and delivered at the head office in the city of
London, Ac." To a plea that the policy sued on
was not sealed, and therefore not binding upon
the appellants, the plaintiff replied on equitable
grounds, alleging that the detendants accepted
the deceased's application forinsurance, audthat
the policy was issued and acted upon by all
as a valid policy, but the seal was inadvertently
omitted to be afficed, and claiming that the de-
fendants should be estopped from setting up the
absence of the seal, or ordered to affix it. Held,
affirming the judgment of the Court of Appeal,
that the setting up of "the want of a seal," as a
defence, was a fraud which a court of equity
could not refuse to interfere to prevent, without
ignoring its functions and its duty to prevent
and redress all' fraud whenever and in whatever
shape it appears; and therefore the respondent
was entitled to the relief prayed as founded upon
the facts -alleged in her equitable replication.
[Ratchie, C J and Taschereau, J., dissenting.]
LONDON LIFE INSURANCE Co. V. WRIGHT - 466
2- Substituted Policy - - - 33

See FIa INSURANCE, 2.

POSSESSION-as Caretaker - - 887
See TENANCY AT WILL.

PUBLIC COMPANY-Liability of - - 179
See SmnIPINe NOTE.

2-Want of Seal - - - 460
See POrICY oF INsURANcE.

RAILWAY COMPANY - - - - 437
,See ALLOTMENT.

2-As Carriers - - - - 204
See CARRIERS.

3-Liabiliy of, on agent's receipt - 379
See SHIPING NOTE.

SEAL-JWant of - - - 466
See PoLIcY.

SHIPPING NOTE-Fraudulent receipt of agent
-Liability of company.] C., freight agent of
respondents at Chatham, and a partner in the
firm of B. y *'o., caused printed receipts or
shipping notes in the form commonly used by
the railway company to be signed by his name
as the company's agent, in favor of B Co., for
flour which had never in fact been delivered to
the railway company. The receipts acknow-
ledged that the company had received from
B. 4- Go. the flour addressed to the appellants,
and were attached to drafts drawn by B. 4- Co.,
and accepted by appellants. C. received the
proceeds of the drafts and absconded. In an
action to recover the amount of the drafts: Held
(Fournier and Henry, J.J., dissenting), that the
act of C. in issuing a false and fraudulent receipt
for goods never delivered to the company, wag.
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SHIPPING NOTE.-Conlintued.
not an act done within the scope of his authority
as the company's agent, and the latter were
t'ierefore not liable. ERB .v. Ta GREAT WEST-
a CN RAILWAY COMPANY - - - 179

STATUTES-Construction of:

1-31 Vic., c. 60, (D.) and 14 and 15 Vic.
c. 63, (Imp.) - - - -

See PARLIAMENT OF CANADA.
2-35 Vic., c. 23, (D.) and 38 Vic., c. 12,

(Man.) 223
See LETTERS PATENT.

3-THE DOMINION ELECTIONS ACT, 1874
sees. 82, 83 and 84 - - - 133

See ELECTIONS, 2.
4-SUPREME AND EXCHEQUER COURT ACT

sec. 44 - - - - 91
See ELECTION, 1.

5-32 Vic., c. 36, sec. 128 (0.) and R S.O.
c. 180, sec. 156 - - - 219

See TAXES.

6-37 Vic., c. 83, (0.) - - 466
See POLICY OF INSURANCE.

7- 33 Vic., c. 4, (N.B.) - - 356
See LICENSE TAX.

8- BRITisH NORTH AMERICA ACT, 1867,
sec. 91 ----- 66

See PARLIAMENT.
9---BRITIsH NORTH AMERICA, 1867, ses.

102, 109, 91 and 92.
See ESCHEAT.

10-THE ECHEAT ACT, R.S 0., c. 94 838
See ESCHEAT.

TAXES-Sale of Lands for-Indian lankf-Lia-
bility to taxation-Lists of lands attached to war-
rant-32 Vic., c. 3, see. 128 0., an I 8c. 156, c.
180 R. S. 0.1 In September, 1857, a lot in the
Township of Keppel, in the County of Grey,
forming part of a tract of land surrendered to
the Crown by the Indians, was sold, and in 1869,
the Dominion Government, who retained the
management of the Indian lands, issued a patent
therefor to the plaintiff. In 1870, the lot in
question, less two acres, was sold for taxes
assessed and accrued due for the years 1861 to
1869, to one D. K., who sold to defendant; and
as to the said two acres, the defendant became
urchaser thereof at a sale for taxes in 1873.

The warrants for the sale of the lands were
signed by the warden, had the seal of the county,
and authorized the treasurer " to levy upon the
various parcels of land hereinafier mentioned for
the arrears of taxes due thereon and set opposite
to each parcel of land," and attached to these
warrants were the lists of lands to be sold,
including the lands claimed by plaintiff. The
lists and the warrant were attached together by
being pasted the whole length of the top, but
the lists were not authenticated by the signature
of the warden and the seal of the county. By
80o. 128 of the Assessment Act, 32 Vi., c. 36,

TAXES.-Continued.

0., the warden is required to return one of the
lists of the lands to be sold for taxes, trans-
mitted to him, &c., to the treasurer, with a war-
rant thereto annexed under the hand of the
warden and seal of the county, &c. Held:
affirming the judgment of the Court below, that
upon the lands in question being surrendered
to the Crown, they became ordinary unpatented
lands, and upon being granted became liable to
assessment.

2. That the list and warrant may be regarded
as one entire instrument, and as the substantial
requirements of the statute had been complied
with, any irregularities had been cured by
the 156th section, c. 180 R. S. 0. (Fournier and
Henry, J.J., dissenting.) CHURCH v. FENTON 289
2- License Tax - - - - 886

See LICENSE TAX.

TENANCY AT WILL-Statute of Limitatione-
Posession as Caretaker-Tenancy at will-Find.
ing of the Judge at the trial.] The plaintiff's
father who -lived in the Township of T'., owned
a block of 400 acres of land, consisting respect-
ively of Lots 1 in the 13th and 14th Concessions
of the Township of W. The father had allowed
the plaintiff to occupy 100 acres of the 400 acres,
and he was to look after the whole and to pay
the taxes upon them, to take what timber he
required for his own use, or to help him to pay
the taxes, but not to give any timber to any one
else, or allow any one else to take it. He
Fettled in 1849 upon the south half of Lot 1 in
the 13th Concession. Having got a deed for the
same in November, 186t, he Sold these 100 acres
to one . K. In December following he moved
to the north half of this Lot No. 1, and he
remained there ever since. The father died in
January, 1877, devising the north half of the
north half, the land in dispute, to the defendant,
and the south half of the north half to the plain-
tiff. The defendant, claiming the north 50 acres
of the lot by the father's will, entered upon it,
whereupon the plaintiff brought trespass, claim-
ing title thereto by possession. The learned
Judge at the trial found that the plaintiff entered
into possession and so continued, merely as his
father's caretaker and agent and he entered a
verdict for the defendant. There was evidence
that within the last seven years, before the trial,
the defendant as agent for the father was sent
up to remove plaintiff off the land, because he
had allowed timber to be taken off the land, and
that plaintiff undertook to cut no more and to
pay the taxes and to giveup possession whenever
required to do so by his father. Hel l: Reversing
the judgment of the Court of Appeal for Ontario,
that the evidence established the creation of a
new tenancy at will within ten years. Per
Gwynne, J., that there was also abundant evid-
ence from which the Judge at the trial might
fairly conclude as he did, that the relationship
of servant, agent, or caretaxer, in virtue of
which the respondent first acquired the posses-
sion, continued throughout. RAN e. RTAN. - 887

120 INDEX.
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USAGE-Exisa'ence of - - - 258
Se INSURANCE, MARINE.

WILL-Annuities, sale of Corpus to pay.] J. R.
died on the 3rd August, 1876, leaving a will
dated 6th August, 1875, and a codicil dated 21st
July, 1876. By the will he devised to his widow
an annuity of $10,000 for her life, which he
declared to be in lieu of her dower. This annuity
the testatordiTrected should be chargeable on his
general estate. The testator then devised and
bequeathed to the executors and trustees of his
will certain real and personal property particu-
larly described in five schedules, marked respec-
tively, A, B, C, D and E, annexed to his will,
upon these trusts, viz.:-Upon trust, during the
life of his wife to collect and receive the rents,
issues and proits thereofwhich should be, and be
taken to form a portion of his "general estate; "
and then from and out of the general estate,
during the life of the testator's wife, the execu-
tors were to pay to each of his five daughters the
clear yearly sum of $1 600 by equal quarterly
payments, free from the debts, contracts and
engagements of their respective husbands. Next,
resuming the statement of the trusts of the
scheduled property specifically given, the testa-
tor provided, that from and after the death of his
wife, the trustees were to collect and receive the
rents, issues, dividends and profits of the lands,
etc., mentioned in the said schedules, and to pay
to his daughter ff. A. A., the rents, etc., appor-
tioned to her in schedule A: to his daughter R.
of those mentioned in schedule B; to his
daughter M. of thoseamentioned in Schedule C:
to his daughter A. of those mentioned in schedule
D; and to his daughter L. of those mentioned in
schedule E; each of the said daughters being
charged with the insurance, ground rents, rates
and taxes, repairs and other expenses with or
incidental to the manag -ment and upholding of
the property apportioned to her and the same
being from time to time deductea from such quar-
terly payments. The will then directed the
executors to keep the properties insured against
loss by fire, and in case of total loss, it should be
optional with the parties to whom the property
was apportioned by the schedules, either to direct

WILL.-Continued

the insurance money to be applied in rebuilding,
or to lease the property. It then declared what
was to be done with the share of each of his
daughters in case of her death. In the residuary
clause of the will there were the following
words:-" The rest, residue and remainder of my
said estate, both real and personal, and whatso-
ever and wheresoever situated, I give, devise and
bequeath the same to my said executors and
trustees, upon the trusts and for the intents and
purposes following :"-Ee then gave out of the
residue a legacy of $4,000 to his brother D. R.,
and the ultimate residue he directed to be equally
divided among his children upon the same trusts
with regard to his daughters, as were therein-
before declared, with respect to the said estate in
the said schedules mentioned. The rents and
profits of the whole estate left by the testator
proved insufficient, after paying the annuity of

10,000 to the widow and the rent of and taxes
upon his house in L., to pay in full the several
sums of $1,600 a year to each of the daughters
during the life of their mother, and the question
raised on this app !al was whether the executors
and trustees had power to sell or mortgage any
part of the corpus, or apply the funds of the
corpus of the property, to make up the deficiency.
Held, on appeal, that the annuities iven to the
daughters, and the arrears of their annuities,
were chargeable on the corpus of the real and
personal estate subject to the right of the widow
to have a sufficient sum set apart to provide for
her annuity.

WORDS-Construction of:

1- "At owner's risk" - - 804
Sie CARRIERS.

2- " Eternal Bickerings" - - 38
Se CONToIAT.

3-" Go out in tow " - -
See INSUnANCa, MaRNE.

- 258

4- On view" - - - 8a
&t PAnuawNT.
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