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ERRATA.

Errors in cases cited have been corrected in the Table of Cases cited.

Page 149-Transpose foot-notes 5 and 6.

" 395-Line 13. For " Jones " read " MacFarlane."

" 581-Line 15 from bottom. For "35 Vic." read "38 Vic.

" 606-Line 4 from bottom. For "sub-sec. 34" read "sub-
sec. 31."

Page 615-Line 7. For "sec. 31 "read "see. 8 sub-sec. 31."
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CA S M S
DETERMINED BY THE

SUPREME COURT OF CANADA

ON APPEAL
FROM

THE COURTS OF THE PROVINCES

AND FROM

THE EXCHEQUER COURT OF CANADA.

LUCY McQUEEN (SUPPLIANT IN THE APPELLANT; 1886
COURT BELOW).............................' 30

AND 
1887

HER MAJESTY THE QUEEN (RES- *D 3
PONDENT IN THE COURT BELOW).....

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Petition of Bight Act, 1876, sec. 7-Statute of Limitations-32 Henry 8

ch. 9-Rideau Canal Act, 8 Geo. 4 ch. 1-6 Wm. 4 ch. 16-7 Vic.

ch. 11 sec. 29-9 Vic. ch. 42-Deed-Construction of-Estopyel.

Under the provisions of 8 Geo. 4 ch. 1, generally known as the
Rideau Canal Act, Lt. -Colonel By, who was employed to super-
intend the work of making said canal, set out and ascertained
110 acres or thereabouts, part of 600 acres or thereabouts thereto-
fore granted to one Grace McQueen, as necessary for making
and completing said canal, but only some 20 acres were actually
used for canal purposes. Grace McQueen died intestate, leaving
Alexander McQueen, her husband, and William McQueen, her
eldest son and heir-at-law, her surviving. After her death, on

*PRESENT.-Sir W. J. Ritchie, C. J., and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.

R
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1887 the 31st January, 1832, Alexander McQueen released to William

McQueen all his interest in the said lands, and by deed of Feb. 6th,
MOQV 1832 the said William McQueen conveyed the whole of the lands

THE QUEEN. originally granted to Grace McQueen to said Lt.-Qolonel By in
fee for £1,200.

By 6 William 4 ch. 16, persons who acquired title to lands used for
the purpose of the canal after the commencement of the works,
but who had purchased before such commencement, were enabled
to claim compensation.

By the Ordnance Vesting Act, 7 Vie. ch. 11, the Rideau Canal, and
the lands and works belonging thereto, were vested in the princi-
pal officers of H. M. Ordnance in Great Britain, and by sec. 29
it was enacted: "Provided always, and be it enacted, that all
lands taken from private owners at Bytown under the authority
of the Rideau Canal Act for the use of the canal, which have not
been used for that pupose, -be restored to the party or parties
from whom the same were taken."

By 9 Vic. ch. 42, Canada, it was recited that the foregoing proviso
had given rise to doubts as to its true construction, and it was
enacted that the proviso should be construed to apply to all the
land at Bytown set out and ascertained and taken from Nicholas'
Sparks, under 8 Geo. 4 ch. 1, except certain portions actually
used for the canal, and provision was made for payment of com-
pensation to Sparks for the land retained for canal purposes, and
for revesting in him and his grantees the portions of lands taken
but not required for such purposes.

By the 19-20 Vic. ch. 45, the Ordnance properties became vested in
Her Majesty for the uses of the late Province of Canada, and by
the British North America Act they became vested in Her Majesty
for the use of the Dominion of Canada.

The appellant, the heir-at-law of William McQueen, by her petition
of right sought to recover from the crown 90 acres of the land
originally taken by Colonel By, but not used for the purposes of
the canal, or such portion thereof as still remained in the hands
of the crown, and an indemnity for the value of such portions of
these 90 acres as had been sold by the crown.

Held per Gwynne J. (in the Exchequer)-Under the statute 8 Geo.
IV the original owner and his heirs did not become divested of
their estate in the land until after the expiration of the period
given by the act for the officer in charge to enter into a voluntary
agreement with such owner, unless in virtue of an agreement
with such owner. Nor was there any conversion of realty into
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personalty effected by the act until after the expiration of said 1887
period. By the deed made by William McQueen of the 6th
February, 1832, all his estate in the 110 acres, as well as in .,
the residue of the 600 acres, passed and became extinguished, TH QUR.
such deed operating as a contract or agreement made with CoL -

By as agent of His Majesty within the provisions of the act and
so vesting the 110 acres absolutely in His then Majesty, his heirs
and successors.

2. Such deed was not avoided by the statute 32 Hy. VIII oh. 9, Col.
By being in actual possession as the servant and on behalf of
His Majesty and taking the deed from William McQueen while
out of possession, the statute having been passed to make void
all deeds executed to the prejudice of persons in possession by

persons out of possession to persons out of possession, under
the circumstances stated in the act.

3. There was no reversion or revesting of any portion of the land
taken by reason of its ceasing to be used for canal purposes*
When land required for a particular purpose is ascertained and
determined by the means provided by the Legislature for that
purpose, and the estate of the former owner in the land has
been by like authority divested out of him and vested in the
crown, or in some persons or body authorized by the legislature
to hold the expropriated land for the,public purpose, if the
estate of which the former owner is so divested be the fee
simple, there is no reversion nor anything in the nature of a
reversionary right left in him in virtue of which he can at any
subsequent time claim upon any principle of the common law
to have any portion of the land of which he was so divested to
be revested in him by reason of its ceasing to be used for the
purpose for which it was expropriated. '

4. Assuming that Grace McQueen had by operation of the act
become divested of her estate in the land in her lifetime and
that her right had become converted into one merely of a right
to compensation which upon her death passed as personalty,
the non-payment of any demand which her personal representa-
tive might have had could not be made the basis or support of
a demand at the suit of the heir-at-law of William McQueen to
have revested in him any portion of the lands described in the'
deed of the 6th February, 1832, after the execution of that deed
by him, whether effectual or not for passing the estate which it

professed to pass.
5. The proiiso in the 29th section of 7 Vie. chap. 11, as explalied

by 9 Vio. ch. 42, was limited in its application to the lands

YOL, XVI.] 3



SUPRE1E COURT OF CANADA.

1887 which were originally the property of Nicholas Sparks and not
M E conveyed or surrendered by voluntary grant executed by himMCQUEEN

V. and for which no compensation or consideration had been given
THE QUEEN. to him.

6. Her Majesty could not be placed in the position of trustee of the
lands in question unless by the express provisions of an act of
Parliament to which she would be an assenting party.

In the Supreme Court held:-

1. Per Ritchie C.J. By the deed of the 6th February, 1832, the title
to the lands passed out of William McQueen, but assuming it
did not, he was estopped by his own act and could not have
disputed the validity and general effect of his own deed, nor can
the suppliant who claims under him.

2. Per Ritchie C.J. and Strong and Gwynne JJ. The suppliant is
debarred from recovering by the Statute of Limitations, which
the crown has a right to set up in defence under the 7th section
of the Petition of Right Act of 1876.

3. Per Strong J. Independently of this section, the crown, having
acquired the lands from persons in favor of whom the statute
had begun to run before the possession was transferred to the
crown that body incorporated under the title of " The Principal
Officers of Ordnance" would be entitled to the benefit of the
statute.

4. Per Strong J. The act 9 Vic. ch. 42 had not the effect of restrict-
ing the operation of the revesting clause of 7 Vic. ch. 11 to the
lands of Nicholas Sparks, and was passed to clear up doubts
as to the case of Nicholas Sparks and not to deprive other
parties originally coming within sec. 29 of 7 Vic. ch. 11 of the.
benefit of that enactment.

5. Per Strong J. A petition of right is an appropriate remedy for
the assertion by the suppliant of any title to relief under sec. 29.
Where it is within the power of a party having a claim against the
crown of such a nature as the present to resort to a petition of
right a mandamus will not lie, and a mandamus will never
under any circumstances be granted where direct relief is sought
against the crown.

6. Per Strong J. By the express terms of the 3rd section of 8 Geo.
IV ch. 1, the title to lands taken for the purposes of the canal
vested absolutely in the crown so soon as the same were, pur-
suant to the act, set out and ascertained as necessary for the
purposes of the canal; and all that Grace McQueen could have
been entitled to at her death was the compensation provided by

4 [VOL. XVI.
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the act to be ascertained in the manner therein prescribed, and i887
this right to receive and recover the money at which this -

MCQUEEN
compensation should be assessed vested, on her death, in her V.
personal representative as forming part of her personal estate. THE QUEEN.
Therefore as regards the 110 acres nothing passed by the deed
of 6th February, 1832. And up to the passing of 7 Vic. ch. 11,
no compensation had ever been paid by the crown, nor any
decision as to compensation binding on the representative of
Grace McQueen.

7. Per Strong J. The proviso in sec. 29 of 7 Vic. ch. 11 applied to
the 90 acres not used for the purposes of the canal, and had the
effect of revesting the original estate in William McQueen as
the heir-at-law of his mother, subject to the effect upon his title
of the deed of 6th February, 1832. But if it had the effect of
revesting the land in the personal representative, the suppliant
is not such personal representative and would therefore fail.

8. Per Strong J. This deed did not work any legal estoppel in
favor of Col. By which would be fed by the statute vesting the
legal estate in William McQueen, the covenants for title by
themselves not creating any estoppel. But if a vendor, having
no title to an estate, undertakes to sell and convey it for
valuable consideration his deed, though having no present
operation either at law or in equity, will bind any interest which
the vendor may afterwards acquire even by purchase for value
in the same property, and in respect of such after acquired
interest he will be considered by a court of equity to be a
trustee for the original purchaser, and he, or his heir-at-law,
will be compelled to convey to such purchaser accordingly. In
other words, the interest so subsequently acquired will be
considered as "feeding" the claim of the purchaser arising
under the original contract of sale, and the vendor will not be
entitled to retain it for his own use. Therefore, if the suppliant
were granted the relief asked, the land and money recovered

by her would in equity belong to the heirs of Col. By.
Although nothing passed under the deed of the 6th February, 1832,

yet the suppliant could not withhold from the heirs or represen-
tative of Col. By anything she might recover from the crown
under the 29th section of 7 Vic. ch. 11, but the heirs or repre-
sentatives of Col. By would in turn become constructive trustees
for the crown of what they might so recover by force of the rule
of equity forbidding purchases by fiduciary agents for their own
benefit.

9. Per Strong J. The deed of the 6th February, 1832, being in

VOL'.IVI.] 5
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equity constructively a contract by William McQueen to sell

0 EN and convey any interest in the land which he or his heirs might
. I afterwards acquire, there is nothing in the statute 32 Henry 8

Tas QuBEN. ch. 9, or in the rules of the common law avoiding contracts
savoring of maintenance, conflicting with this usq of the deed.

10. Per Fournier and Henry JJ. The mere setting out and ascertain-
ing of the lands was not sufficient to vest the property in His
Majesty, and Grace McQueen having died without having made
any contract with Col. By the property went to William
McQueen her heir-at-law.

1. Per Fournier, Henry and Taschereau JJ. The deed of the 6th
February, 1832, made before the passing of 7 Vic. ch. 11 sec.
29, and five years after the crown had been in possession of the
property in question, conveyed no interest in such property
either to Col. By personally or as trustee for the crown, and the
title therefore remained in the heirs of Grace McQueen.

2. The proviso in sec. 29 of 7 Vie. ch. 11 was not limited by 9
Vic. ch. 42 to the lands of Nicholas Sparks and the appellant
is entitled to invoke the benefit of it.

3. The 90 acres now used for the purposes of the Canal did not by
19. Vic. a. 54 become vested in Her Majesty, nor were they
transferred by the B. N. A. Act to the exclusive control of
the Dominion Parliament. The words " adjuncts of the canal "
in the first schedule of the B. N. A. Act could only apply
to those things necessarily required and used for the working
of the canal.

4, The crown was not entitled to set up the Statute of Limita-
tions as a defence by virtue of sec. 7 of the Petition of Right
Act, 1876, that section not having any retroactive effect.

5. Per Fournier, Henry and Tashereau JJ. There could be no
estoppel as against William McQueen by virtue of the deed of
the 6th February, 1832,in the face of the proviso in 7 Vic. ch. 11.

The court being equally divided the appeal was dismissed without
costs.

APPEAL from the judgment of Mr. Justice Gwynne

in the Exchequer Court in favor of the crown.

The suppliant by her petition of right alleged

Paragraph 1. That by letters patent dated the 20th
May, 1801, under the great seal of the province of
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Upper Canada, lots lettered E and D, in concession C, 1887

in the township of Nepean, containing 400 acres, were MoQUEEN
granted unto one Grace McQueen in fee simple. H .

Paragraph 2. That by letters patent, dated the 10th -

day of June, 1801, under the great seal of the said
province, lots D and E in broken concession D on the
river Rideau in the said township of Nepean were
granted unto the said Grace McQueen in fee simple.

Paragraph 3. That the said Grace McQueen entered
into possession of the lands so granted to her and, save
as hereinafter appears, continued in possession of the
said lands down to and at the time of her death.

Paragraph 4. That by an act of the Provincial Par-
liament of the said province of Upper Canada, viz.: 8
Geo. 4, ch. 1, passed on the 17th of February, 1827,
commonly referred to as the Rideau Canal Act, it was
enacted (as in this paragraph alleged, but which it is
not necessary to set out at large).

Paragraphs 5, 6 and 7. That by the said act it was
further enacted, as in these paragraphs alleged, but
which it is unnecessary to set out here.

Paragraph 8. That Lieut.-Col. John By, of the Royal
Engineers, was the officer employed by His Majesty to
superintend the work of making the said Rideau Canal,
and he set out and ascertained certain parts-of the said
parcels or tracts of land comprised in the said two
several hereinbefore stated letters patent and deeds of
grant-respectively, as aforesaid, amounting altogether
to 110 acres or thereabouts, as necessary for making and
completing the said canal, and other purposes and con-
veniences mentioned in the before stated act, and said
110 acres were forthwith taken possession of by His
said Majesty, his heirs and successors; and the land
which he so, set out and ascertained, as aforesaid, was
described on a certain plan signed by him and lodged
by him in the office of the Surveyor-General of the
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1887 said late province of UpperCanada, and now fyled in
MO UEEN the office of Her Majesty's Crown Land Department

E. for the province of Ontario.
THE QIJEEI .

- Paragraph 9. Some time after the passing of the
said act the said Grace McQueen died intestate, being
at the time of her death possessed of the said parcels
or tracts of land comprised in the said two several
deeds of grant, or of so much thereof as had not been
set out and ascertained for the purposes of the said
canal, as before mentioned; and she left Alexander Mc-
Queen, her husband, and William McQueen, her eldest
son and heir-at-law, her surviving. And on the 31st
day of January, 1832, the said Alexander McQueen, by
a deed poll of that date, under his hand and seal,
released unto the said William McQueen all his right
ant) interest to and in the said parcels of land, to hold
the same unto the sole and proper use of the said Wil-
liam McQueen, his heirs and assigns forever.

Paragraph 10. The Rideau Canal was completed
and opened for traffic throughout its length some time
in the month of IVMay, 1832,

Paragraph 11. That by an act passed the 9th day
of December, 1843 (7 Vic. c. 11) the lands and other
property therein mentioned, including the Rideau
Canal and the lands and woods belonging thereto,
were vested in the principal Officers of Her Majesty's
Ordnance in Great Britain, and their successors in the
principal said office, subject to the provisions of the
said act.

Paragraph 12. That on or about the 20th day of
October, 1845, the said William McQueen died intes-
tate, leaving the suppliant his only legal issue and his
sole heir-at-law,-him surviving.

Paragraph 13. No payment, indemnity or compen-
sation was ever made to the said Grace McQueen, nor
to the suppliant, nor to any person entitled to receive

8 [VOL. XVI.
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the same, in respect of the said part of the said 110 1887

acres so set out as necessary for the canal purposes, but Mc QTEEN

not used for the purposes of the said canal. V.
Tas QUEEN .

Paragraph 14. That the real property adjoining
the said lots granted to the said Grace McQueen for-
merly belonged to one Nicholas Sparks. A portion
of this was set out and ascertained as necessary for the
purpose of the said canal, and was accordingly taken
from the said Nicholas Sparks under the authority of
the said' Rideau Canal Act. And after the passing of the
said Act, 7 Vic. c. 11, the said Nicholas Sparks applied
for a restoration of part of the land so taken from him,
and thereupon was passed an act of the Provincial
Parliament of Canada (9th Vic., c. 42), A.D. 1846,
intituled:-' An Act to explain certain provisions of
the Ordnance Vesting Act, 7 Vic. c. 11, and to remove
certain difficulties which have occurred in carrying
the said provisions into effect.'

Paragraphs 15 and 16 set out what is alleged to be
the most material part of 9 Vic. c. 42.

Paragraph 17 sets up the suppliant's contention
as to what the effect of 7 Vic. c. 11, as explained by 9
Vic. c. 42, was.

Paragraph 18. That in pursuance of the last men-
tioned act a considerable portion of the land taken
from the said Nicholas Sparks for the said Rideau
Canal has since been restored to him; but that no part
of the land of the said Grace McQueen so set out and
taken as aforesaid for canal purposes, held by Her
Majesty but not used for canal purposes, to wit: 90
acres or thereabouts of the said 110 acres, has ever
been restored to the said Grace McQueen, nor to the
said late William McQueen, nor to suppliant.

Paragraphs 19, 20, 21 and 22. That by an act of
the Provincial Parliament of Canada, viz., 19 Vic. c. 45,

YOL. XVI.] 9
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1887 it was among other things enacted as in these para-

MOQUEEN graphs is alleged.

THE QUEEN. Paragraph 23. That several years after the death
- of the late William 1M1cQueen, to wit: in 1869-70,

suppliant caused to be presented to the Governor
General of Canada in Council a memorial urging the
facts and circumstances aforestated, and praying for
the restoration of the said 90 acres of land, but that no
part of the said land has been restored to her.

Paragraphs 24, 25, 26, 27 and 28 contain an exten-
ded legal argument in support of the suppliant's claim
to have the said 90 acres restored to her.

Paragraph 29. The suppliant insists that the said 90
acres not so used for the purpose of the said canal,
and which passed to or became vested in Her Majesty
therefore have, by lapse, passed to and are now vested
in the suppliant, as if the said canal had never been
made and the said acts had never been passed; yet
Her Majesty's Government in Canada have all along,
since the construction of the said canal, taken and
held possession of the said 90 acres, and still hold
possession theroof, and have taken the rents and profits
thereof, and have sold parts thereof,-and made con-
veyances thereof to purchasers and given possession to
such purchasers, and have received the purchase money
thereof; and the suppliant submits that Her Majesty
should deliver possession to the suppliant of the said
land remaining unsold, and should pay to the suppliant
the rents and profits of the lands unsold: and, as to
the portions of the said lands so sold, should pay the
present value thereof, and that the suppliant should
have a, re-conveyance of all -such-lands as have not been
sold.

Paragraph 30. That by the. British North America
Act, 1867, the said lands and tenements were transfer-
red to the Dominion of Canada.

(VOL. XVI.10
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Paragraph 81. That, in any case, Her Majesty was 1887
and is a trustee for the suppliant of all of the said McQUEEN
lands that were not actually used for the purposes of tE"
the said canal, and it should be so declared. And the -

prayer of the petition is that all such parts of the said
two parcels or tracts of land comprised in the said two
several deeds of grant, dated respectively the 20th
day of May and the 10th day of June, 1801, as were sup-
posed to be taken to the use of the said Rideau Canal,
but not used for that purpose, may be restored to and
be re-vested in the suppliant, according to her right
and interest to and in the same; and that an account
of the rents and profits thereof may be taken, and, to-
gether with the costs of this petition, be paid to the
suppliant; and as to such portions thereof as have
been sold, that the values thereof may be paid to the
suppliant, and also the rents and profits thereof prior
to the selling thereof by Her Majesty, and that for the
purposes aforesaid all necessary orders and decrees
may be made and accounts taken.

To this petition Her Majesty's Attorney General
for the Dominion of Canada has filed an answer,
wherein:-

Paragraph 1-He admits that letters patent issued,
bearing date respectively the 20th day of May, 1801,
and the 10th of June, 1801, as mentioned in the first
and second paragraphs of the said petition, whereby
certain lands were granted to Gxace McQueen in the
said petition mentioned.

Paragraph 2 admits the passing of the Act of Par-
liament of the late province of Upper Canada (being
the Act 8 Geo. 4. c. 1), referred to in the fourth, fifth,
sixth and seventh paragraphs of the said petition, to
which, however, for greater certainty he refers.

Paragraph 8 admits that Colonel By, in the 8th
paragraph of the said petition named, was the officer

VOL. 1V1.] 11
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1887 employed by His late Majesty to superintend the work
MCQUEEg of making the said canal, and that he set out and ascer-

THE UEEN.tained certain parts of the said parcels of land com-
- prised in the said letters patent, comprising altogether

110 acres or thereabouts, as necessary for making and
completing said canal, and other purposes and con-
veniences mentioned in the said act, and that the land
which he so set out and ascertained as aforesaid is
described in a plan lodged by Colonel By in the office
of the Surveyor-General of the late province of Upper
Canada, and signed by him.

Paragraph 4 admits that the said Grace McQueen
died intestate some time before the 31st day of January,
1832, and after the passing of the said act, but denies
that she died seized or possessed of the whole of the
said parcels of land; and charges that the parts thereof
set out and ascertained by Colonel By, as required for
the uses and purposes of the said canal, were at the
time of her death vested in His Majesty, and His
Majesty was then in possession thereof for the purposes
of the said canal.

Paragraph 5 admits that the said Grace McQueen
left her husband, Alexander McQueen, her surviving,
and also William McQueen, her eldest son and heir-at-
law, and admits the execution of the deed dated 31st
day of January, 1832, from Alexander McQueen to
William McQueen, but denies that any estate or
interest in the said lands set out and ascertained by
Colonel By, as aforesaid, descended to the said William
McQueen or passed to him under said deed.

Paragraph 6 charges that the said Colonel By was,
at the time of the execution of the indenture dated 6th
February, 1832, hereinafter referred to, an officer in the
service of His Majesty the late King William IV, and
had in charge for His Majesty the said canal and the
works connected therewith, and the lands set apart and

12 [VOL. XVI.
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taken therefor, including the lands in question in this 1887

matter; that by an indenture dated 6th day of Febru- MCQUEEN
ary, 1832, made at Bytown, in the late province of '"-

TnE QUEEN.

Upper Canada, between the said William McQueen -

and Colonel By, the said William McQueen, for the
consideration therein mentioned, granted, conveyed-
and confirmed unto the said Colonel By, his heirs and
assigns forever, all the lands and premises which are
the subject matter of the suppliant's petition, together
with appurtenances and all the estate,-right, title,
interest, claim, property and demand whatsoever,
either at law or in equity, of the said William McQueen,
of or to or out of the same, and every part thereof; and
submits that upon the death of the said William
McQueen, after having conveyed to the said Colonel By
the said lands and premises, and all his interest there-
in, no right or interest therein passed to the sup-
pliant, as stated in the twelfth paragraph of her peti-
tion, and that she has no title to the said lands and
premises and cannot now assert any claim in respect
thereof.

Paragraph 7 submits that any interest in the said
lands and premises acquired by the said Colonel By,
under the said indenture of 6th February, 1832, having
been acquired by him under the circumstances above
referred to, passed in equity to His Majesty, His suc-
cessors and assigns, and that Her Majesty the Queen is
now entitled thereto.

Paragraph 8 submits that the said conveyance by
William McQueen to Colonel By was operative under
the provisions of the second section of the said act 8
George IV., c. 1, and passed to the said Colonel By, on
behalf of His Majesty, the fee simple and legal estate
in the lands so get apart by him for the purposes of the
said canal.

Paragraph 9. The ninth section of the said act 8

YOL. XVI.] 13
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1887 George IV, ch. 1, provided that in estimating the claim
Muai of any individual to compensation for property taken

Vi Q or for damage done under the authority of the act, the
- arbitrators or jury in assessing such damages should

take into their consideration the benefit likely to accrue
to such individual from the construction of the said
canals, by enhancing the value of his property or pro-
ducing other advantages.

Paragraph 10. That some time after obtaining the
conveyance of the 6th day of February, 1832, Colonel
By took proceedings under the said act 8 George IV,
ch. 1, to obtain, by arbitration, compensation or damages
from His Majesty in respect of the lands comprised in
the said conveyance of the 6th day of February, 1832,
and that therein he claimed compensation or damages
for the lands now in question.

Paragraph 11 charges that an award was duly
made in writing in the course of the said arbitration
proceedings, whereby it was awarded and determined
that by reason of the enhancement of the value of the
other land which at the time of her death belonged to
the said Grace McQueen, and of other benefits and
advantages which accrued to her, and those claiming
under her, from the construction of the canal, as pro-
vided in the 9th section of the said act, His Majesty
was-not liable to make compensation for the lands in
question in this matter taken under the said act.

Paragraph 12 charges that afterwards Colonel By,
being dissatisfied with, the said award, duly caused a
jury to be summoned under the provisions of the said
act, to assess the said damages and compensation
claimed by him, and that the jury duly delivered their
verdict to the same effect as the said award.

Paragraph 13 submits that by reason of the eii-
hancement of the value of other lands of the said Grace
McQueeti, and of the other benefits and adVantages

[VOL. XVI.14
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which accrued to her and those representing her, the 1887
crown never became liable to make compensation for MoQuaEn

the lands in question in this matter. T V QUEEN.
Paragraph 14 charges that the said William Mc- -

Queen, as heir-at-law of the said Grace McQueen,
inherited the said other lands which had. been so
enhanced in the value, and by the said deed of 6th
February, 1832, sold and conveyed the same to the
said Colonel By, and received from him such enhanced
value, by reason whereof the said William McQueen
received the value of the lands in question in this
matter.

Paragraph 15 admits the 7 Vic. ch. 2, and also the
9 Vic. ch. 42, but as to the effect thereof craves leave
to refer to said acts.

Paragraph. 16 submits that upon the true construc-
tion of the said acts the benefit of the said proviso was
and is confined to Nicholas Sparks, therein mentioned,
and that the same did not extend to the lands in ques-
tion.

Paragraph 1T submits that the claim against the
crown for compensation or damages by reason of the
taking of the lands in question in this matter was
personal estate of the said Grace McQueen, and passed
at her death to her personal representative, and not to
her heir-at-law; and by an act (2 Vic. ch. 19) it was
expressly enacted that from and after the 1st day of
April, 1841, all and every the provision of the said act,
8th year of King George the Fourth, ch. 1, should in
respect of claims brought forward after that period,
cease and determine.

Paragraph 18. And it was further by the last-men-
tioned act enacted that claims made before the said 1st
day of April, but not duly prosecuted as required by.
the said act, should thenceforward be barred, as if
they had never been made.



SUPREMB COURT OF CANADA.

1887 Paragraph 19. And it was further by the last-
MOQUEEN mentioned act enacted that it might be lawful for the

THE UEEN. Lieutenant-Governor to issue a proclamation requir-
- ing all persons to prosecute their claims within the

time so limited, or that such claims should thereafter
be barred.

Paragraph 20 avers that on the 9th day of Septem-
ber, in the last-mentioled year, such proclamation was
dulymadeby the Lieutenant-Governor in Her Majesty's
name, and the same was published in the official gazette
and claims, on behalf of Her Majesty, the benefit of the
said act and proclamation, and submits that thereby
all claims of every kind against Her Majesty, in res-
pect of the said lands, by the said Grace McQueen or
her representatives, or any person claiming through or
under them or either of them, including the suppliant,
became and were and are for ever barred on and after
the 1st day of April, A.D. 1841.

Paragraph 21 admits that in pursuance of the acts
of 1844 and 1846 some part of the lands taken from
Nicholas Sparks for the said canal was restored to him,
and that no part of the land in question was ever
restored to the suppliant, or to those through whom
she claims, and charges, that no land taken for the
canal from any other person was restored to the
owners under the said proviso and acts, other than to
the said Sparks.

Paragraph 22 admits the passing of the act of the
19th of June, 1856, (19 and 20 Vic. c. 45), and by virtue
thereof the lands in question became vested in Her
Majesty for the uses of the late Province of Canada,
and craves leave to refer to its provisions.

Paragraph 23 admits that by the British North
America Act the same lands, or so much thereof as
had not previously been sold or disposed of, became

16 [VOL. XVI.
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vested in Her Majesty for the use of the Dominion of 1887

Canada. MCQUEEN

Paragraph 24 denies that Her Majesty is a. trustee TH E.
for the suppliant of the said lands, or any part thereof. -

Paragraph 25 charges that from the original set-
ting apart and taking of the said lands, until the year
1843, the said lands were vested in Her Majesty, in
right of Her Imperial Crown, during all which time
the suppliant, or those through whom she claims,
might have proceeded against Her Majesty by petition
of right or otherwise in Her Majesty's courts in
England, but they never did so.

Paragraph 26 charges that from the year 1843 to
the year 1856 the lands in question were vested in the
principal officers of Her Majesty's Ordnance, and the
said principal officers of Her Majesty's Ordnance were
also during all the times last mentioned in possession
thereof, and the suppliant or those under whom she
claims might, during all the last mentioned time, have
sued and impleaded the said principal officers in the
courts of the late province of Canada for the recovery
or restoration of the said lands, but they neglected so
to do.

Paragraph 27 charges that the suppliant and those
under whom she claims have been guilty of such
laches and delay in respect of the said claims as
precludes the suppliant in equity from now prosecut-
ing the same.

Paragraph 28 claims, under the provisions of the
Petition of Right Act, the statutes of limitations.

Paragraph 29 admits the presentation of the memo-
rial mentioned in the 23rd paragraph of the suppliant's
petition and that after mature deliberation and con-
sideration the Privy Council refused to entertain it, of
which due notice was given to the suppliant.

Paragraph 30 submits on behalf of Her Majesty
2
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1887 that the petition shows no grounds for relief against
MaQUEEN Her Majesty in respect of any of the matters contained

t" therein.
THE QUEEN.

- Paragraph 3 1 submits that under no circumstances
is Her Majesty, as representing the Dominion of
Canada, answerable or responsible to the suppliant for
or in respect of any of the said lands heretofore sold or
disposed of, or in respect of the rents and profits of
any of the said lands and that the suppliant is not
entitled to any such account as prayed for in the said
petition.

Upon this petition and the answer thereto a
special case has been agreed upon, which is also
divided into paragraphs wherein it is admitted as
follows:-

Paragraph 1, admits that by letters patent of the
-respective dates mentioned in the petition, the lots of
land therein mentioned, containing 600 acres, were
granted in fee simple to Grace McQueen.

Paragraph 2. That on the 17th February, 1827, the
act 8 Geo. IV, ch. 1, (commonly called the Rideau
Canal Act), was passed.

Paragraph 3. That on the 18th day of September,
A. D. 1827, Grace McQueen died intestate, leaving,
her surviving Alexander McQueen, her husband,
William McQueen her eldest son and heir-at-law.

Paragraph 4. That as set forth in the 8th paragraph
of this petition, prior to the death of Grace McQueen,
Colonel By, the officer in charge of the Rideau Canal
and works, acting under the provisions of the said
Rideau Canal Act, for His then Majesty, for the uses
and purposes of the said canal, had, from the parcels of
land patented as aforesaid, ascertained, set out and
taken possession of one hundred and ten acres thereof
which he thought necessary and proper for the pur-
poses of the said canal; and that the officers of

18s [VOL. XVI.
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Her Majesty, for Her Majesty or the principal officers of 1887
Her Majesty's Ordnance, or the purchasers from Her MoQTEN
Majesty hereinafter mentioned, as the case may be, have THE .
had possession of the same from thence hitherto. -

Paragraph 5. That as set forth in the 9th paragraph
of the said petition, the said Alexander McQueen, by
deed dated 31st January, 1832, released all his right,
title and interest in all the said lands to the said
William McQueen and his heirs, and that the said
Alexander McQueen died in or about the year 1851.

Paragraph 6. That by an indenture dated the 6th
February,1832, a copy of the memorial of which is put in
as evidence of its contents, the said Win. McQueen, for
the consideration therein mentioned, purported to
grant, convey and confirm all the said lands patented
as aforesaid unto the said Col. By, his heirs and
assigns.

Paragraph 7. That at the time of the execution of
the said indenture the said Col. By was the officer in
the service of His Majesty the late King William the
Fourth, who had in charge for His Majesty the said
canal and the works connected therewith and all the
lands set apart and taken therefor.

Paragraph 8. That the Rideau canal was completed
and opened for traffic some time in the month of May,
1832.

. Paragraph 9. That on the 20th day of April, 1836,
the act of the late Province of Upper Canada, 6 Win.
IV. ch. 16, was passed.

Paragraph 10. That on the 11th of May, 1839, the
act 2 Vic. c. 19, was passed, and on the 9th of Septem-
ber of that year a proclamation was issued and pub-
lished as set forth in the 20th paragraph of the answer
filed to the suppliant's petition.

Paragraph 11. That on the 9th day of December,
1843, the act 7 Vic. c. 11, was passed.

2J
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1887 Paragraph 12. That on the 20th day of October,
MOQUEEN 1845, the said Wm. McQueen died intestate, leaving

him surviving the suppliant, Lucy McQueen, who forTHE QuEuN.n

- the purposes of this case is to be treated as his only
child, heiress-at-law and next of kin.

Paragraph 13. That A.D. 1846, the act of the Legis-
lature of the late Province of Canada 9 Vic. c. 42, was
passed.

Paragraph 14. That in the year 1856 the act 19 and
20 Vic. c. 45, was passed.

Paragraph 15. That in the year of Our Lord 1859,
the Consolidated Statutes of Canada, chapters 24 and
36, were passed.

Paragraph 16. That in the year 1867 the British
North America Act was passed. -

Paragraph 17. That on 12th day of April, 1867, an
act was passed by the Parliament of Canada, called the
'Petition of Right Act.'

Paragraph 18. That of the 110 acres of the lands
and premises so set out and ascertained and taken pos-
session of as aforesaid, only about 20 acres thereof have
been actually used for canal purposes.

Paragraph 19, sets out a provision of the 9th sec.
of 8 Geo. IV. c. 1.

Paragraph 20. That after obtaining the conveyance
of the 6th February, 1832, Colonel By took proceedings,
under 8 Geo. IV c. 1, to obtain by arbitration compen-
sation from His Majesty in respect of the lands now in
question.

Paragraph 2 1. That an award was made in the
matter of the said arbitration, whereby it was awarded
and determined that by reason of the enhancement of
the residue of the lands, whereof the said Grace
McQueen at the time of her death was seized, from the
construction of the canal, His Majesty, under the pro-
visions of the 9th sec. of the act, was not liable to make
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any compensation for the lands in question in this 1887

matter. MOQUEEN

Paragraph 22 That upon the action of the said QUEEN.

Col. By this award was afterwards affirmed by a jury -

empanelled under the act.
Paragraph 23. That the documents relating to the

said arbitration and assessment proceedings, in the
three preceding paragraphs mentioned, are to be treat-
ed as part of the special case.

Paragraph 24. That the said McQueen, as heir-at-law
of the said Grace McQueen, inherited the said other
lands which are stated in the said arbitration proceed-
ings to have been enhanced in value, and which are
included in the said deed of the 5th February, 1832.

Paragraph 25. That no payment or compensation in
money has ever been made by the crown to Grace
McQueen, or to William McQueen, or to the suppliant,
or to any person claiming under them. for the 20 acres
actually used for canal purposes or for the residue of
the 110 acres set out, ascertained and taken possession
of as aforesaid, but not so used.

Paragraph 26. That in pursuance of the acts 7
Vic. ch. 11, and 9 Vic. ch. 42, some part of the lands
taken from Nicholas Sparks for the said canal was
restored to him, but that no part of the land in ques-
tion was ever restored to the suppliant, or to those
through whom she claims.

Paragraph 27. That on the 13th day of February,
A.D. 1869, the Under Secretary of State for Canada,
being duly authorized in that behalf to represent Her
Majesty, advertised for sale by auction a portion of the
said lands and premises for building lots, and on the
16th March, 1869, portions of the said lands were sold
for the benefit of Her Majesty in pursuance of the said
advertisement and that such sale took place, notwith-
standinga formalprotest of the suppliant in writing
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1887 and set out at large in this paragraph was served
MCQuEEN upon the officer in charge of the Ordnance Lands

THE QVEEN. Department and on the several purchasers at the sale.
- Paragraph 28. That in the same year, 1869, the sup-

pliant caused to be presented to the Privy Council of
Canada a memorial to the effect set out in the 23rd
paragraph of her petition, and that the Privy Council
after mature consideration and deliberation upon the
matters alleged in the said memorial, and on certain
reports made to the Council by the Department of Jus-
tice, to which department the said memorial had been
referred, to report thereon, resolved by an order duly
made and notified to the suppliant that the claim pre-
ferred by her could not be entertained, and that refer-
ence may be made to the documents referred to in
this paragraph for evidence of their contents.

Paragraph 29 is a verbatim admission of the mat-
ters of fact alleged in the 25th and 26th paragraphs of
the answer of the Attorney-General of Canada to the
suppliant's petition.

The questions submitted for the opinion of the court
on the facts, documents and statutes referred to in the
foregoing case are as follows:-

" 1st. Did William McQueen take the lands in ques-
tion, or any part thereof, as heir-at-law of Grace Mc-
Queen; and, if so, what part ?

" 2nd. Had Grace McQueen, at the time of her death,
as to the portion of the said lands taken and used as
aforesaid, any right to compensation or damages in
respect thereof ; and, if so, in respect of what portion
did such right pass to her heir or to her personal
representative?

"3rd. Were the deeds dated 31st January, 1832, or 6th
February, 1832, or either of them, void at common law
or under the statute 32 H. 8, ch. 9, or otherwise ?

" 4th. If the said lands, or any part thereof descended,
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is Lucy McQueen entitled to recover the same or any 1887

part thereof, or is she barred or precluded from so doing MCQUEEN
by the statutes of limitations, or laches, or otherwise? V.

'DEQUEEN.
" 5th. If the said right to compensation or damages -

passed to the heir-at-law of Grace McQueen, in whom
would it be now vested ? Assuming it still to exist, is it
barred by the statute of limitations, or by laches, or by
the said arbitration proceedings, or otherwise? And
would the fact that there never has been any person
representative of Grace McQueen preserve the right as
against the statute of limitations?

" 6th. Is the statute of limitations any defence when
pleaded by Her Majesty in this petition of right under
the fact herein stated ?

" 7th. If at the time of his death William McQueen
was residing out of Canada, and the suppliant was
then a minor, residing out of Ontario, and if the sup-
pliant has continued to reside out of Ontario ever
since, would that prevent the statute of limitations from
running in favor of Her Majesty, assuming that Her
Majesty can set it up as a defence to the petition ?

" 8th. Is the suppliant entitled to recover by petition
of right the said lands, or any part thereof, under the
facts and circumstances herein stated?

" 9th. Is the suppliant entitled to recover by petition
of right compensation or damages for the taking of the
said lands or any part thereof under the facts and cir-
cumstances herein stated?

" 10th. Is the suppliant entitled to recover by petition
of right the purchase money of the parts of the said
lands sold by the crown, and, if so, is she entitled to
interest thereon ?

" 11th. Is the suppliant entitled to recover by petition
of right mesne rents and profits and, if so, from what
date ?

Mr. Gormully appeared on behalf of the suppliant
and Mr. Lash Q.C. for the crown.
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1887 GWYNNE J.-(After reading the above statement of
MoQUEEN the case delivered the following judgment in the

TE UEEN. Exchequer Court:-)
G - "In the year 1876 a similar petition of right was

Gwynne J.
in the filed in this court by the heirs of the late Colonel By,

Exchequer. claiming relief in their favor, similar to that which
the suppliant, Lucy McQueen, now claims by her peti-
tion, and upon the answer of the Attorney-General
having been filed to the petition, a special case was
stated, wherein some questions were submitted to the
court similar to some of those which are now submit-
ted.

" The late Chief Justice of this court, Sir Win. B.
Richards, delivered his judgment in that case dismiss-
ing the petition.

" Upon the argument before me of the present case it
was urged by Mr. Lash, upon behalf of the crown, that
any of the questions decided by Sir W. B. Richards in
that case, similar to those submitted now, should be
deemed concluded by his decision; and upon the
other side I was requested by Mr. Gormully to express
my own views in the case, independently of the judg-
ment of the late Chief Justice in the former case.

"In view of the apparent magnitude of the claim
asserted by the suppliant, and inasmuch as upon as
thorough a consideration of the case as I am able to
give it, I have arrived at the conclusion that there is
no ground whatever upon which the claim of the sup-
pliant to any portion of the relief prayed by her can be
supported, and as in some minor particulars my mode
of arriving at this conclusion may appear to be some-
what different from that by which the late learned
Chief Justice arrived at the like result as to the claim
of the heirs of Colonel By, I have thought it right that
I should state fully the mode of reasoning which has
satisfied my mind that the claim of the suppliant can-
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not be rested upon any foundation of either a legal or 1887

equitable character. MCQUEEN

" The act 8 G-eo. 4, ch. 1 in its preamble recites that: TBE QUEEN.
Whereas His Majesty has been most graciously pleased to direct

measures to be immediately taken under the superintendence of Gi n J.
the Military Department for constructing a canal uniting the waters Exchequer.
of Lake Ontario with the River Ottawa, and affording a convenient -

navigation for the transport of naval and military stores, and where-
as such canal when completed will tend most essentially to the
security of this Province by facilitating measures for its defence and
will also greatly promote its agricultural and commercial interests,
and it is therefore expedient to provide by law any necessary faci-
lity towards the prosecution of so desirable a work.

And it was therefore enacted that the officer employ-
ed by His Majesty to superintend the said work should
have full power and authority to explore the country
lying between Lake Ontario or the waters leading
therefrom and the River Ottawa, and to enter into and
upon the lands or grounds of or belonging to any per-
son, and to survey and take levels of the same, or any
part thereof, and set out and ascertain such part there-
of as he shall think necessary and proper for making the
said canal, locks, aqueducts, tunnels and all such other
improvements, matters and conveniences as he shall
think proper and necessary for making, effecting, pre-
serving, improving, completing and using the said
navigation, and also to make, build, erect and set up in
and upon the said canal, or upon the lands adjoining or
near the same, such and as many bridges, tunnels, aque-
ducts, sluices, locks, weirs, pens for water tanks, reser-
voirs, drains, wharves, quays, landing places and other
works, as the officer aforesaid should think requisite
and convenient for the purposes of the said navigation
and also from time to time to alter the route of the said
canal, and to amend, repair, widen and enlarge the
same, or any other of the conveniences above mention-
ed ; and also to construct, make and do all other mat-
ters and things which he shall think necessary and
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1887 convenient for making, effecting, preserving, improv-
MCQuEEN ing, completing and using the said canal, in pursuance

THE QEEN. of and within the true meaning of this act,doing as little
- damage as may be in the execution of the several pow-

Gwynne J. n
in the ers to him thereby granted.

Exchequer. By the 2nd section it was enacted that after any
lands or grounds should be set out and ascertained to be
necessary for making and completing the said canal,
and other purposes and conveniences thereinbefore
mentioned, the officer aforesaid was thereby empow-
ered to contract, compound, compromise and agree
with all persons, &c., &c., who should occupy, be pos-
sessed of, or interested in, any lands or grounds which
should be set out or ascertained as aforesaid, for the
absolute surrender to His Majesty, His heirs and suc-
cessors, of so much of the said land as should be re-
quired, or for the damages which he, she or they should
reasonably claim in consequence of the said intended
canal locks and other constructions and erections being
cut and constructed in and upon his, her or their
respective lands, and that all such contracts, agree-
ments and surrenders should be valid and effectual in
law, to all intents and purposes whatsoever.

By section 3 it was enacted that such parts and
portions of land or lands covered with water as might
be so ascertained and set out by the officer employed by
His Majesty as necessary to be occupied for the purposes
of the said canal, and also such parts as might, upon
any alteration or deviation from the line originally
out laid for the said canal, be ascertained and set out as
necessary for the purposes thereof, should forever
thereafter be vested in His Majesty, his heirs and
successors.

By the 4th section it was enacted that if, before the
completion of the canal through the lands of any
person, no voluntary agreement should be made as to

26



SUPREME COURT OF CANADA.

the amount of compensation to be paid for damages 1887

according to the act, the officer superintending the M CQUEN

said work should at any time after the completion of THE EEN.

such portion of the canal, upon the notice or request in J
.Gwynne J.

writing of the proprietor of such lands, or his agent in the
legally authorized, appoint an arbitrator, &c., and Exchequer.
provision was made for the determination, by arbitra-
tors, one so appointed, another by the claimant and a
third by the two so appointed, of the amount to be
paid to such claimant.

Sections 5, 6, 7, 8 provided for submission of the
question of the amount to be paid to such claimant to
a jury, in case the officer superintending the work or
the party claiming should decline to abide by the
award of the arbitrators, and

By the 9th section it was enacted that in estimating
the claim of any individual to compensation for pro-
perty taken or for damage done under the authority
of the act, the arbitrators or jury assessing such
damages should take into their consideration the
benefit likely to accrue to such individual from the
construction of the said canal by enhancing the value
of his property: Provided also that it should not be
competent for any arbitrators or jury to direct any
individual claiming, as aforesaid, to pay a sum in
consideration of such advantages over and above the
amount at which the damages of such individual
should be estimated.

.Now the first question that arises under this act, as
it appears to me, is : At what instant of time did Grace
McQueen become, if she ever did in her lifetime
become, divested of her estate in the 110 acres, part
of the lands granted to her in fee ? Unless she
became divested of the fee simple estate granted to
her, so that such estate in the 110 acres became, under
the provisions of the statute, absolutely vested in His
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1887 late Majesty King George the Fourth, His heirs and suc-
MaQUEEN cessors, the estate granted to her by the letters patent

H . in the whole of the lands therein mentioned, includingTinE QUEEN.

- the 110 acres, must have devolved upon her heir-at-
Gwynne J.

in, the law William McQueen eo instanti of her dying intestate,
Exchequer. subject, however, to the interest of her husband as

tenant by the courtesy; but whichever be the correct
view to take makes no difference in the result.

That Grace McQueen did not become divested of
her estate immediately upon the lands deemed to be
necessary by the officer in charge of the construction
of the contemplated canal having been first ascer-
tained on survey and staked out upon the ground,
(which are acts that might have been done with-
out the owner of the land having any knowledge
whatever of them) appears to me to be clear from the
provisions of the 2nd and 4th section of the act; for by
the former the power given to the officer to cohtract
with the owners for the amount to be paid for the
lands, and for their surrender to His Majesty, is stated
to be given as a power coming into operation. only
after the lands shall have been set out and ascertained
to be necessary, &c., &c., and the section provides that
all contracts, agreements and surrenders made under
this power shall be valid and effectual to all intents
and purposes whatsoever.

Now, for what purpose could they be valid and
effectual, unless it be for the purpose of vesting the
fee of the lands required in His Majesty, and how
could they operate for that purpose if, eo instanti of
the lands having been set out and ascertained, and
therefore before the officer became empowered by the
act to contract with the owner, the fee simple estate
of such owner had become divested out of him and
vested absolutely in His Majesty by the terms of the
act ? Then, again, by the 4th section the period
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during which the officer in charge is empowered to 1887

enter into contracts with the owner of land taken, MCQUEEN
while such owners are deprived of all powers of U.Tu,,QuEEN.
having the amount of compensation to be paid to -
them determined by compulsory process, is made to in the
extend over the whole period that the works shall be Exchequer.

in progress of construction through the lands of the
respective owners. The right of the owner to have
the amount of his compensation determined by arbi-
tration does not accrue to him until after the comple-
tion of the canal through his lands. The section says:

If before the completion of the canal through the lands of any
person no voluntary agreement shall have been made as to the
amount of compensation to be paid for damages according to this
Act, the officer superintendent of the work shall at any time after
completion of such portion of the canal, upon notice or request in
writing of the proprietors of such lands, appoint an arbitrator, &c.
&c.

This section seems to me to regard the former
owner as still proprietor of the land taken during the
whole period that the work through his land is in
progress, and at least until the time stated, when in
default of a voluntary agreement having been entered
into the proprietor of the land may enforce an arbitra-
tion to determine the amount to be paid to him for
compensation. Then, again, the provision in the 9th
section, that in estimating the claim of any person to
compensation for property taken the arbitrator or jury
assessing such damage shall take into consideration
the benefit likely to accrue from the construction of
the canal by enhancing the value of his property
(namely the portion not taken), seems to exclude the
possibility of any person being entitled to compen-
sation for lands taken, other than the person entitled
to the estate in the land; for, if before a voluntary agree-
ment should be entered into, and before the amount of
compensation to be paid to an owner in fee for land
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1887 taken from him should be determined by an award or by
McQUEEN the verdict of a jury, and eo instanti of the required

THE QUEEN. land being set out and ascertained by a survey, the
- owner should have become divested of his estate and

in the the lands so set out should have been absolutely vest-
Exchequer. ed in His Majesty, and the title of the former owner in

fee turned into a claim merely for compensation which
upon his death, intestate, would devolve upon his
personal representative, and if such personal represen-
tative could claim the compensation, the provisions of
the 9th section could not be carried into effect; for such
person, if entitled to recover, could by no possibility
have his right affected by the benefit which the con-
struction of the canal would attach to the remaining
lands not taken which would belong to the heir-at-law
of the intestate deceased. Moreover, the 4th section
which alone provides for the ascertainment by com-
pulsory process of the amount to be paid for land
taken, names the proprietor of the land as the only
person who can bring into action the compulsory
process, and he is the only person with whom the
provision of the 9th section would be given any effect.
It is, moreover, contrary to the spirit of legislation to
deprive any person of his estate in lands by expropri-
ation for the public use, unless upon voluntary agree-
ment, or until compensation shall be secured, by some
process of law provided for the purpose, such as are
the provisions contained in the various Acts of the late
Province of Canada, affecting the Board of Works,
whereby it was provided that until payment and
tender into court of some amount as and for com-
pensation and submission to arbitration, in the absence
of a voluntary agreement to determine the amount
which should be paid, the owner of the lands required
for the public use does not become divested of his
estate.
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For these considerations, I think the proper con- 1887
struction to be put upon the act, notwithstanding the MCQUEEN
words of the 3rd section, is that the original owner, at HE EEN.
the time of the lands being first set out and ascertain- -

0 ~Gwynne J.
ed by survey on the ground, and his heirs, do not in the
become divested of their estate in the land, at least Exchequer.

until after the expiration of the period given by the
act for the officer in charge to enter into a voluntary
agreement with such owner, unless it be in virtue of
an agreement being entered into with such owner.

The provisions of the act, 6 Win. 4 c. 16, seem to
me to confirm this view, for that act contemplates, and
makes provision for the case of parties acquiring title
to lands taken after the commencement of the works,
for in a proviso to the 3rd section of that act it is
enacted that in all cases of a sale of property made
after the commencement of the works, compensation
shall be made, either to the former owner or to the
assignee, as it may appear just to the arbitrators under
the facts proved to them.

Now the statute 8 Geo. 4 c. 1, was passed on the
17th February, 1827, and Grace McQueen died intes-
tate, as is stated in the special case, upon the 11th of
September, 1827, after Colonel By had set out and
ascertained, but how is not stated, the 110 acres par-
cel of the 600 acres of which she was seized in fee.
The special case does not allege that when she died
the canal had been constructed through her lands. In
view of the period which had elapsed since the passing
of the act we might safely conclude that it had not,
but the special case does not even allege that any
part of the works had been commenced when she
died. In the view, however, which I take it would
make little difference if they had been because,
for the reasons which I have already explained,
I am of opinion that when she died intestate,
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1887 without any contract having been entered into with
MoQUIEEN her by Colonel By, her heir-at-law, Wm. McQueen,

VH to whom his father only tenant by the courtesy,THE Qumnz.

- had released all his right, was the only person with
GwynneJ J

in the whom a contract could have been entered into by Col.
Exchequer. By under the provisions of the act, and it was com-

petent for him to enter into a contract in respect of the
110 acres so taken. In this result, although arrived at
in a different way, I entirely concur with the judg-
ment of Sir. W. B. Richards in the case instituted in
this court by the heirs of Colonel By against the
Crown (1). The cases of Richards v. The Attorney-
General of Jamaica (2), and Frewen v. Frewen (3)
do not appear to me to have any bearing upon this
case, for the question which arose in those cases
was who was entitled to the compensation, into a
claim for which what had been real estate was
by certain acts of Parliament clearly converted,
whereas here there is no question as to the per-
son entitled to receive compensation for the land
taken; but the question is, whether the heir-at-law of
a former owner is entitled to have vested in him land
taken from his ancestors upon the ground of its
ceasing to be used for the purpose for which it
was taken. Moreover, for the reasons I have given,
I am of opinion that no conversion of realty into
personalty was effected by 8 Geo. IV, c. 1, at least
not during the period therein mentioned within
which voluntary agreements might be entered into,
nor until the arrival of the time when, by the act, the
right was vested in the proprietors of lands taken of
proceeding to obtain compensation for the lands
taken by compulsory process, in case a voluntary con-
tract should notbe entered into before the arrival of that

(1) Tylee v. The Queen 7 Can. (2) 6 Moore P.C. 381.
S. C. R. 651. (3) 10 Ch. App. 610.
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time. Neither have the cases as to the rightto money 1887
agreed to be paid for the purchase of lands not yet con- McQUEEN
veyed when the vendor dies, passing to his personal BUTaQUEEN.
representative, any bearing upon this case, because -
then the amount of the purchase money has been ascer- iwne

tained by the contract of the parties enforceable in Exchequer.

equity, and they proceed upon the principle that equity
regards as done,what has been validly agreed to be done.
And, moreover, there is no question here as to any right
to compensation, or as to who was the party entitled
thereto. William McQueen,then,being competent to con-
tract in respect of the 110 acres, appears to have entered
into a contract with Col. By for the sale of all his estate
and interest therein for the consideration of two hund-
red and twenty pounds provincial currency paid to
him, for this I take to be the conclusion to be arrived
at upon the true interpretation of the transaction expres-
sed by the indenture of the 6th February, 1832.

From the memorial of that indenture which has been
produced and has been agreed to be taken as evidence
of the contents of the indenture itself, it appears that
thereby William McQueen, described as heir-at-law of
Grace McQueen, in consideration of twelve hundred
pounds of lawful money of the Province of Upper
Canada, to him paid, the receipt whereof is .thereby
acknowledged, did give, grant, bargain, sell, assign,
release, transfer, convey and confirm with covenants
of seizin, right to transfer, freedom from incumbrances,
quiet enjoyment and general warranty unto the said
John By, habendum, to him and his heirs forever, the
600 acres granted to Grace McQueen by the precise
description covering the whole 100 acres, as contained
in letters patent of the 20th of May and the 10th of
June, 1801.

Now-, whether the money so paid to William McQueen
was or was not the money of His then Majesty is a
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1887 matter with which neither William McQueen nor any

McQUEs person claiming under him can have anything to do.
Whether it was in whole or in part Col. 13y's money, or

THE QUEEN.
- money belonging to the crown over which he had con-

Gn teJ. trol, was a matter in which Col. By and the crown
Exchequer. were the sole parties concerned and if Col. By chose to

apply his own money in satisfying William McQueen to
the full value of the lands taken from him for the pur-

pose of the canal,all claims of William McQueen or of any

person claiming under him to have any compensation

for the lands so taken would be satisfied and discharged
equally as if the money applied in paying him had
been the monies of His Majesty or public monies under
the control of Col. By. Whether Col. By in such a case

could or could not procure reimbursement from the

crown for monies so advanced by him out of his own
pocket would be a matter wholly between himself and
the crown, and after the payments so made to William
McQueen the latter could not ever after, nor could his
heirs-at-law, be heard to assert, under any circum-
stances whatever, a right to have any part of the land
so paid for re-conveyed to him or them founded upon

the assertion that the land had not been paid for.

Whether an estate did or did not pass by the deed
executed by William McQueen would be a matter of
no importance, for the deed still stands as a conclusive
acknowledgement that it was as and for the purchase
money for the whole 600 acres that the X1,200 was
paid, and if no estate in the 110 acres passed, still the

fact remains that William McQueen got paid the full

value of these 110 acres upon the faith that, upon the

execution of the deed, whatever estate, right, title or

interest he had therein was divested out of him and

his heirs for ever, and in fact and in law all title and

interest of him and his heirs therein became thereby for-

ever extinguished ; but as it appears to me, the estate o
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William McQueen in the hundred and ten acres 1887

equally as in the residue of the 600 acres did at law MO QuEN

pass by the deed, notwithstanding at least anything THE UEEN.

contained in the statute of 32 Henry 8 ch. 9, which, GwynneJ.
in my opinion, has no bearing upon the case. That in the
act was passed to make void all deeds executed to the Exchequer.

prejudice of persons in possession by persons out of
possession to persons out of possession, under. the cir-
cumstances stated in the act.

If A, by the command of and as the agent and servant
of B, disseised C, and some years afterwards A, being
still in possession as the agent and servant of and upon
behalf of B took a conveyance identical in terms with
that of the deed of the 6th February, 1832, from the
heir-at-law of C, or from C himself, without any re-
entry having been made by him, such a conveyance
was never supposed to be within the act. The trans-
action would not be within the mischief pointed. at
by the act, and so would not be within the operation
of it; the conveyance would at law operate as a release
and the legal estate of the heir of B or of C, as the case
might be, could undoubtedly in law become released
to and vested in A whatever right in equity B might
be able to enforce against him. Now that is the case
here: Col. By as the agent of His Majesty, who could
never Be himself in actual possession, entered upon
and took actual possession of the 110 acres in the life-
time of Grace McQueen; while in such actual posses-
sion as the servant of and in behalf of His Majesty, he
takes the conveyance from William McQueen heir-at-
law of Grace while he is out of possession. Such a con-
veyance is a good conveyance at law by way of release
unaffected by the statute of Henry the eighth equally as
the conveyance to A by the heir-at-law of C in the
case above put; and His Majesty would have equal
equity to enforce his rights against his agent and ser-
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1887 vant Col. By as, in the case put, B would have against
McQUEEN A. The person out of possession executing such a deed

THE UEEN to the person in actual possession could not, nor could

G- his heir-at-law,ever after be heard to base a claim to ai, yGwynne J.
in the part of the land comprised in the conveyance founded

Exchequer. on the contention that the conveyance was void within
the statute of Henry the eighth.

The deed then of the 6th February, 1832, not having
been avoided in law as to the hundred and ten acres in
question by reason of anything contained in the statute
of Henry the eighth, the effect of that deed as to those
110 acres was, in my opinion, to make it operate as a
contract or agreement made with Col. By as agent of His
Majesty within the provisions of 2nd section of 8 Geo.
4 ch. 1, and so by force of that statute to vest those 110
acres absolutely in His then Majesty, His heirs and suc-
cessors, free and absolutely released and forever dis-
charged from all claims whatsoever of the said William
McQueen and his heirs, whose title thereto became
utterly extinguished, leaving Col. By, if the monies
paid by him to William McQueen in respect of the hun-
dred and ten acres were his own, to claim indemnity
therefor as best he could from the crown. Had he pre-
sented his claim in the shape of a purchase made by
him on behalf of His Majesty, at the rate of two pounds
per acre, possibly his claim might have been recog-
nized; but he does not appear to have done so, but on
the contrary, as in paragraph 20 of the special case is
stated, he, some time after the execution of the convey-
ance of the sixth day of February, 1832, took proceed-
ings under the act 8 Geo. 4 ch. 1, to obtain by arbitra-
tion compensation or damages from His Majesty in
respect of the lands comprised in the said indenture
of the 6th February, 1832, and therein he claimed
compensation for the lands now in question, and there-
upon, as in paragraph 21 of the special case is stated,
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an award was made in writing in the cause of the said 1887
arbitration proceeding, whereby it was awarded and MoQuEgN
determined that by reason of the enhancement of the V.

THE QUEEN.
value of the other land, which at the time of her death Gw-n J.
belonged to the said Grace McQueen, and of the bene- in the
fits and the advantages that accrued to her and those Exchequer.

claiming under her from the construction of the canal,
as provided in the ninth section of the said act, His
Majesty was not liable to make any compensation for
the lands in question in the matter taken under the
act, and as is stated in paragraph 22 of the special case.
Afterwards Colonel By, being dissatisfied with the
said award, duly caused a jury to be summoned under
the provisions ( f the said act to assess the said dam-
ages and compensation claimed by him, and the jury
delivered their verdict to the same effect as the said
award.

By paragraph 23 of the special case it is agreed that
the documents relating to the said arbitration and
assessment proceedings in the three preceding para-
graphs mentioned are to be treated as part of the
special case.

I have repeatedly tried to get these arbitration
papers which are so made part of the special case and
have deferred giving judgment in the case for a long
time in the hope of getting them, but either for the
reason that they have been mislaid and cannot be
found, or for some other reason, they have not been
furnished to me. I was particularly anxious to see

them, as I think that if produced they would probably
remove what I cannot but think is an error in the
admission in the special case, where it is said that it
was Col. By himself who took the proceedings in
arbitration.

He could not have done so while he was the officer
in charge of the canal representing the crown and in
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1887 re Holmes (1) cited in the argument it appears that the
McQUEEN arbitration took place in 1840 in consequence of a claim

E fEE. for compensation having been made by the trustees of
G - the will of Col. By, who, as also appears in that case,
in the died upon the 1st February, 1836.

Exchequer. When it is said in the special case that the arbitra-
tion took place at the instance of Col. By as claimant
we must assume it to have taken place after he ceased
to be the officer in charge of the canal upon behalf of
the reigning Sovereign and when some other person
as officer in charge represented the Sovereign.

Now Col. By having purchased the lands described
in the conveyance of the 6th February, 1832, and
having procured those lands to be, by that indenture,
conveyed to himself, could not, it may be admitted, as
against the crown, have asserted an interest in the
110 acres set apart for the use of the canal, although
the effect of persons in a position of trust purchasing
in their own name lands required for the purposes of
their trust was not at that early period very well
understood in Upper Canada; however, it was the
crown alone who could object and it was competent
for the Sovereign to waive his strict rights and as an
act of grace to recognise Col. By as the proprietor of
the land in question and so recognising him to enter
into an arbitration with him as with any other pro-
prietor of land taken for the purposes of the canal
under the provisions of the act 8 Geo. 4 ch. 1. It was
only in the character of proprietor of the land that
Col. By could have claimed to have an arbitration
under the act, and the special case admits that the
arbitrators appointed and thejury summoned to assess
the amount of compensation if any to be paid to Col.
By for the hundred and ten acres, were so appointed
and summoned respectively under the provisions of
the act, and that they adjudged and determined that

(1) 2 J. & H. 527.
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under the provisions of the act he was not entitled to 1887
the payment of any sum of money by way of compen- MoQUEEN

sation, for that the enhanced value attached by the "I
construction of the canal to the residue of the land, Gwynne J

not taken, was sufficient and complete compensation GntJ.
for the value of the land taken. Exchequer.

We have seen that if any pecuniary payment by
way of compensation had been awarded it was com-
petent for the arbitrators and jury to say whether it
was, under the particular circumstances of the case, to
be paid to the claimant Col.. By as assignee of the
former owner, or to the former owner; and as Col. By
paid William McQueen at the rate of two pounds per
acre for the land taken for the canal, there can be no
doubt, in justice, if any sum had been awarded it
would have been made payable to Col. By and not to
William McQueen or any person representing him.
The arbitrators and jury having adjudged and deter-
niined that no sum was payable under the provisions
of the act for the reasons above given, Col. By, who
had paid William McQueen two pounds per acre for
the land, was compelled to be content with the benefit
received by him in the enhanced value attached by
the work to the residue of the land which he bought
from William McQueen.

Under the circumstances I am unable to see upon
what principle of law or equity any claim in favor of
the heir-at-law of William McQueen can be asserted
as founded upon the allegation that " no pecuniary
compensation was paid by the crown to Grace
McQueen or to William McQueen, or to any person
claiming under them," as admitted in the special case
and asserted in the petition of right filed in this case.

It would be difficult to reconcile with any principle of
law or equity the recognition of such a claim founded
upon the fact that the crown ex gratid abstained from
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1887 insisting, as against Col. By, upon rights which it
MOQUEs might have insisted upon and granted him an arbitra-

a N tion under the act, treating him as being, as the inden-

- ture executed by William McQueen represented him
Gwynne J.

in the to be, the proprietor, as purch aser for full value from
Exchequer.William McQueen, of all the land in question.

But it is said that the law does not permit more land
to be taken from any person by process of expropriation
for a public purpose than is necessary for the purpose,
and that if more be taken than is necessary for the pur-
pose for which it is taken the part not used reverts upon
the non-user or cesser of use at common law to the
former owner, although at the time of expropriation
the full fee simple value of the land taken may have
been paid to the former owner from whom it was
taken.

Upon this assertion of right is founded the claim
made in this case, that 90 acres of the 110 taken not
being used, as is said, directly or indirectly, for
the purposes of the canal have reverted to the
heir-at-law of Grace McQueen, although it appears
in the case Col. By paid to him the full value of the
whole 110 acres, under the belief that the legal estate
therein, as well as in the residue of the lands granted
to Grace McQueen by the lettei s patent of the 20th of
May and the 10th of June, 1801, had passed to Col. By
in virtue of the indenture of the 6th February, 1832,
executed by William McQueen. That the land of a
private person cannot legally be expropriated for a
public purpose to any greater extent than is necessary
for the purpose for which it is expropriated may be
admitted, but it is plain that the right to restrain
expropriation beyond what is necessary for the purpose
of the expropriation must be exercised at the time of
the expropriation.

There must be some mode of determining then what
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is necessary; and with respect to the expropriation for 1887

the purposes of this canal, the mode of determining MOquEN

what was necessary is in express terms provided by THE UEEN.

the act 8 Geo. 4 ch. 1; but when the land required for GIIE QE

the particular purpose is ascertained and determined in the

by the means provided by the Legislature for that pur. Exchequer.
pose, and the estate of the former owner in the land
has been by like authority divested out of him and
vested in the crown, or in some persons or body
authorized by the legislature to hold the expropriated
land for the public purpose, if the estate of which the
former owner is so divested be the fee simple, there is
no reversion nor anything in the nature of a rever-
sionary right left in him in virtue of which he can at
any subsequent time claim upon any principle of the
common law to have any portion of the land of which
he was so divested to be revested in him, by reason of
its ceasing to be used for the purpose for which it was
expropriated. With respect to the particular act in
question here. the late learned Chief Justice Sir John
Robinson in the Court of Queen's Bench for Upper
Canada, in Doe. Mallock v. H. M. Ordnance (1) thus
expresses himself :

The Legislature passed in 1827, the act 8 Geo. 4,ch. 1, for granting
certain facilities to the government for the construction of the Rideau
Canal. They recite in it that "the work would tend most essentially
to the security of the province by facilitating measures for its defence

as well as promote greatly its agricultural and commercial interests"
and when this double public advantage is considered we cannot doubt
that the Legislature intended that the discretionary powers which
they were about conferring upon the military officers to be intrusted

by His Majesty with the superintendence and charge of the canal

should be such as would enable them to carry out the design on what
they might consider an efficient and proper scale with reference to

the protection and security of the work in war as well as in peace.

I have so held on several occasions when it was made a. question

before me at nisi prius whether the lands which the military engi.

neers hadtaken were in fact necessary.

(1) 3 U. C. Q. B. 388,
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1887 Although there might possibly be such an evident abuse of the

' powers given by the statute as would make it right to hold that
McQUBEN

V. what was pretended to be done under its provisions was not in fact
THE QUEEN. done with a view to execute its powers but only under colour and

Gw-e J. pretence of its authority, yet it has always appeared to me that

in the wherever there could be said to be any room for question as to the
Exchequer. necessity, it ought to be assumed that the public officers had used

their discretion fairly and in good faith, in which case the question
of the land being necessary or not necessary must be governed by
their judgment and not by the judgment of any court or the opinion
of any other person public or private, and this appears to me to be
not only legal but highly reasonable when we consider the great public
interests involved on the one hand, and on the other the care taken
to secure to every individual whose property may be taken possession
of a just compensation for its value.

A passage from Mills on Eminent Domain (2 Ed.) was
cited on the argument in support of the claim which is
asserted as a common law right upon the part of the sup-
pliant as heir-at-law of William McQueen, but that pas-
sage refers to a case where the estate or interest expro-
priated is an use or easement : when the fee simple is
the estate expropriated that author expounds clearly
what is the language also of the common law.

At section 50 he says:-

It is the exclusive privilege of the Legislature to determine the
degree and quality of interest which may be taken from an indivi-
dual as well as the necessity of taking it. An easement or usufruct
may be taken or the entire property may be taken so as to be vest-
ed absolutely, without reversion to the original owner in case of a
change in the use. In such case the owner is paid the entire value
of the land and should have no reversion. When only an easement is
taken it is presumed that the full value is not given and that the owner
receives a lesser amount when there is reserved to him the chance of
reversion on a discontinuance of the public user. * * * When the
full value has been paid the land with all the materials thereon be-
longs to the public, there is no right of easement remaining in the
owner and the lands so taken may be sold for other purposes. Land
taken originally for an almshouse or hospital may, after years of in-
crease in the population of a city, become unsuitable for such pur-
poses and may be sold by the public. Otherwise the owner having
received the full value of his land might either compel the public to
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continue a public institution in an unsuitable place or receive in ad- 1887
dition to the value of his land the erections made on it.' * When the
state takes land for its own purposes it is presumed to take the fee. V.

Now if the arbitration which took place with Col. By THe QUENN.

in respect of the land in question,instead of having been Gwynne J.
0 in the

had with him, as the special case states, had taken place Exchequer.

withWilliam McQueen,and the arbitrators and jury had
adjudged and determined, as they did upon the arbitra-
tion with Col. By, that the enhancement in value put
upon the adjoining lands of William McQueen not taken
(by the construction of the canal) gave to him full
value for the land taken, such an award having been
authorised by the act, when the fee in the lands taken
became as it did by force and operation of the statute
vested in the crown to the same extent as if a money
value had been paid by the crown directly to William
McQueen,the fact that any part of the lands taken under
the act ceased to be used for the purposes of the canal,
could not have the effect of revesting inWilliamMcQueen
or his heirs the land taken, and which had ceased to
be used for the purposes for which it was taken. Noth-
ing short of another act of parliament could divest the
crown of the fee which was vested in it by the act 8
Geo. 4 ch. 1, or authorize the appropriation of the lands
so vested in the crown to any other purpose than stated
in the act. A case of Mulliner v. Midland By. Co.(1) was

relied upon by the learned counsel for the suppliant,but
that was a decision rendered upon 1217th sec. of the Im-
perial Statute 8 and 9 Vic.,ch. 18,usually called the Land
Clauses Consolidation Act, a section which directs a
much more'natural and equitable appropriation of land
not required for the purpose for which it was acquired
than to give it back to the original owner who was
already paid for it and who might no longer have any
interest in any adjoining land, which is the unnatural

(1) 11 Ch. D. 617.
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1887 and inequitable appropriation which in such a case is

McQuOEN by the learned counsel for the suppliant attributed to
V. the common law. That section enacts as follows

THE QUEEN.

- And with respect to lands acquired by the promoters of the under-
Gwyflfe J

i n the taking under the provisions of this or the special act or any act in-

Exchequer. corporated therewith, but which shall not be required for the pur-
- poses thereof be it enacted as follows: Within the prescribed period,

or if no period be prescribed, within ten years after the expiration of
the time limited by the special act for the completion of the works,
the promoters of the undertaking shall absolutely sell and dispose of

all such superflous lands and apply the purchase money arising
from such sales to the purposes of the special act, and in default
thereof all such superfluous lands remaining unsold at the expiration

of such period shall thereupon vest in and become the property of
the owners of the land adjoining thereto in proportion to the extent

of their lands respectively adjoining the san.

Then the 128 sec. enacted that before the promoters of
the undertaking should dispose of any such superflu-
ous lands they should, unless such lands be situate
within a town, or be lands built upon or used
for building purposes, first offer to sell the same to
the person then entitled to the lands, if any, from which
the same were originally taken,or if such person refuse to
purchase the same or cannot after diligent enquiry be
found, then that the like offer should be made to the
person or to the several persons whose lands should
immediately adjoin the lands so proposed to be sold.

I have hitherto treated the case as if Grace McQueen
had died seized in fee of the land in question, and that,
having died intestate, as is admitted in the case, the
lands descended to William McQueen who, by force
of the contract made with him by Col. By, received
full value for the lands taken, and that his estate
therein by force of such contract, for giving effect to
which the deed-of the 6th February, 1832, was execu-
ted, and by force of the statute operating upon the
contract made with Col. By, the crown's agent in the
matter, for the sale of the land to him, became vested

44 [VOL. 1V1.



SUPREME COURT OF CANADA.

in His then Majesty, his heirs and successors forever, 1887
under the provisions of the statute in that behalf. But MoQUEEN
assuming Grace McQueen to have become during her E.

C3 TfiEQuEE.

lifetime divested of her estate in the lands, and that Gwynne J.
therefore upon her death intestate those lands did in the

not descend to her heir-at-law William McQueen, (it Exchequer.
is unnecessary to notice the interest of her husband as
tenant by the curtesy), still the claim which is
asserted upon the petition of right on behalf of the
suppliant would not be a whit advanced.

If Grace McQueen was not seized of the land in
question at the time of her death it must have been
solely because the statute 8 Geo. 4 ch. 1 had already
operated in her lifetime to divest her of her estate and
to vest the lands in fee in his then Majesty, his heirs
and successors forever, for the purposes of the act. I
have already referred to the difficulty which, as it
appears to me, such a construction of the act would
create as to the awarding compensation if none had
been agreed upon between Grace McQueen and Col.

By in her lifetime and I do not propose to refer to it
again, but shall assume, as has been argued in the
suppliant's interest, that she had by the operation of
the act become divested of her estate in the land in
her lifetime and that her rights had become converted
into one merely of a right to compensation which
upon her death passed as personalty.

Assuming it to have so passed, it would have been

a right enforceable at the suit or demand of a personal
representative. Although beneficially it would have
belonged to the next of kin, if when her heir-at-law
William McQueen in this chiracter of assumed owner
of the land in question received, as he did receive
from Col. By, the price agreed upon between them as
the full value of the land taken, he at least could have

no pretence of claim in his character of next of kin to
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18b7 any further compensation; but assuming for the sake

M1cQUIEEN of the argument that there were other persons who as
V. next of kin of Grace McQueen would have had an

DTax QUEEN.
- interest in regarding her claim as a mere personal

in t . demand and who would not have been prejudiced in
Exchequer. the assertion of their demand by reason of William

McQueen having wrongfully received, if it was
wrongful in him to receive, the full value of the land
taken, such a claim could only have been asserted, if
at all, under the act.

And whether it could have been enforced under the
act or not, either before or after the time limited in
that behalf by the statute 2nd Vic. ch. 19, matters not,
for it is obvious that a claim which a personal repre-
sentative of Grace McQueen could have asserted in
the interest of her next of kin and which never was
asserted, could never be made the foundation of a claim
at the suit of an heir-at-law of William McQueen, who
either rightfully or wrongfully received payment of
the full value of the land taken and covenanted to
warrant and defend his vendee in the enjoyment of
the estate, which in consideration of such payment he
purported to convey, to have re-vested in such heir-at-
law the fee simple estate in the lands purported to be
sold by his ancestor, upon the ground of the land sold
ceasing to be used for the purpose for which it was
acquired. The non-payment of any demand, if any,
which a personal representative of Grace McQueen
might have had could never be made the basis or
support of a demand at the suit of the heir-at-law of
William McQueen to have revested in him any portion
of the lands described in the indenture of the 6th
February, 1832, after the execution of that indenture
by William McQueen, whether that indenture was
effectual or not for passing the estate which it profes-

sed to pass.
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If, then, the suppliant is not, upon principles of 1887
the common law, entitled as heir-at-law of William MCQEEN

McQueen to the relief claimed in her petition of right THE UEEN.

filed in this case, and for the reasons already given I -
am of opinion that she is not, she cannot have acquired in the
any title to such relief unless it be by force of some Exchequer.
act of the legislature.

It is, however, contended that the proviso set out in
the suppliant's petition of right as being contained in
the 29th section of the act of the Parliament of
Canada, 7 Vic. ch. 11, has the effect of conferring
upon the suppliant the right asserted by her in her
petition of right.

That act recited among other things that divers
lands and real property being within the province of
Canada had been at various times set apart from the
crown reserves or from the clergy reserves,and had been
placed under the charge and control of the officers of
Her Mjesty's Ordinance or of the Commander of the
Forces for purposes connected with the defence of the
province and the service of the said department, and
that divers other lands and real property had been at
divers times purchased for like purposes, and conveyed
or surrendered to, or in trust for Her Majesty or Her
royal predecessors, or had been taken for like purposes
under the authority of some act or acts of the legisla-
ture of the late province of Lower Canada or of the late
province of Upper Canada,and are by the provisions of
such acts vested in Her Majesty, and the price or com-
pensation of and for the same hath been paid out of the
funds provided for that purpose by the parliament of the
United Kingdom, and that it might be expedient
that such parts of the said lands as might not be
wanted for the service of the said department or for
the military defence of the province should, from time
to time, be sold or disposed of.
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1887 And it was therefore enauted that all lands covered
McQU-EE with water, canals, &c., within the province of Canada,

T and at the time of the passing of the act vested in Her
- Majesty or in any person or persons, officer or officers,

GwyneJ..
in the in trust for Her Majesty and set apart and occupied

Exchequer. for purposes connected with the military defence of
the province, or placed under the charge and control
of the officers of the said Ordinance Department or of
the commander of Her Majesty forces, or other military
officer or officers, whether the same have become vested
in Her Majesty or her royal predecessors for such pur-
pose by the cession of this province, or have been by
her or them set apart or transferred from the lands of
the crown or from the clergy reserves, or have been
purchased for such purpose by any person or officer
and paid for out of the funds provided for that pur-
pose by the parliament of the United Kingdom. and
surrendered or conveyed to Her Majesty or her royal
predecessors, or to some person in trust for her or them,
or have been set apart or transferred, or have been
taken for any such purpose under the authority of any
act, or law in force in this province or in any part thereof
by whatsoever mode of conveyance the same shall
have been purchased or taken, and whether in fee or
absolute property, or for any life or lives or, term or
terms of years, or for any lesser interest or a titre de
cens, and more especially the lands and other real pro-
perty mentioned and described in the schedule annexed
to the act, shall be and the same are hereby vested in
the principal officers of TIer Majesty's Ordinance in
Great Britain, and their successors in the said office
according to their respective nature and quality, and
the several estates and interests therein subject to the
provisions of this act, and in trust for Her Majesty,
her heirs and successors, for the service of the said
department, or-for such other services as Her Majesty,
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her heirs or successors, or the said principal officers, 1887

shall from time to time direct. MCQUEEN
In the schedule above refered to, is particularly, THE QUEEN.

described the Rideau Canal and the lands purchased Gw-eJ.
taken or set out and ascertained as necessary for the in the

purposes of the said canal, and marked and described Exchequer.
as necessary for such purpose on a certain plan lodged
by the late Lieut.-Col. By, of the Royal Engineers, the
officer then employedin superintending the construc-
tion of the said canal, in the office of the Surveyor
General of the late province (of Upper Canada), and
signed by the said Lieut.-Col. By, and now filed in
the office of Her Majesty's Surveyor-General for this
province, and all the works belonging to the said canal
or lying or being on the said lands.

Then the 12th section of the act authorized the
principal officers to sell or exchange or to let and
demise the lands so vested in them, and the 13th
section enacted that the monies to arise from such
sales, demises, &c., should be applied to such purposes
as Her Majesty, heirs or successors, should direct.

The act also authorized the principal officers in their
discretion to acquire other lands, &c., for the service
of the department or for the defence of the province,
and made provision for the mode of acquiring such
lands.

The act also contained clauses having peculiar rela-
tion to lands acquired in that part of the province
formerly constituting Lower Canada and placed
under the control of the principal officers. The 9th
section in which the proviso relied upon by the sup-
pliant is found in one of those sections-it enacts-
that it:

Shall be lawful'for the said principal officers to grant any censitaire
holding lands or other real property, within the censive of any
seigniory vested in them under the provisions of this act, a cownnu-

4
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1887 tation from all seigniorial rights, burthens and charges on such lands

MO EN or real property on the same terms and conditions on which such
E. commutations might be granted by Her Majesty without this act,

THE QUEEN. but the lands or real property, with regard to which such commuta-

Gwye J.tion shall be granted, shall hereafter be held in franc-aleu roturier,
in the as shall also any lands or real property which, being within the

Exchequer. boundaries of any seigniory vested in the said principal officers
under provisions of this act, shall be granted or conveyed by them
to be holden otherwise than censive, provided always that nothing
herein contained shall prevent the said principal officers from grant-
ing any lands or real property within any such seigniory to be held
en censive, if they and the grantee shall so agree-provided
always and be it enacted that all lands taken from private owners
at Bytown under the authority of the Rideau Canal Act for the uses
of the canal which have not been used for that purpose be restored
to the party or parties from whom the same were taken.

How this proviso, the operation of which, if given
effect to, would be so wholly at variance with the ob-
jects for which, as appears by the preamble and the first
enacting clause the act was passed, came to be inserted
in this section, which relates to a subject having no
connection whatever with the subject to which the
proviso relates, seems very singular. It presents to my
mind, if such a thing were possible, the appearance of
having been thus introduced by some person interested
upon behalf of some private person, and that the proviso
and its effect must have altogether escaped notice when
the bill was passing through the legislature and until
after the royal assent had been given to it. No motive
for the insertion of such a clause is suggested in the
act or can well be conceived. It seems to be impossible
to conceive that the legislature could have contemplat-
ed that lands taken under the Rideau Canal Act for a
work which the military authorities considered to be ne-
cessary for the defence of the province, and which lands
had been purchased and paid for by His then Majesty
with funds provided for the purpose by the Imperial
Government, should be restored to the parties from
whom they had so purchased, without any considera-
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tion whatever being given therefor by the persons to 1887
whom they should be so restored, and that the sole McQUEEN
reason for such restoration should be that they had not THE EE
been used for canal purposes, although for military pur- - .

Gwyne J.
poses of defence they might perhaps be very necessary; in the
but necessary or not necessary for military purposes, Exchequer.

what motive could induce the Imperial authorities,
whose assent to such a proviso would be necessary, to
consent that any lands which had been purchased and
paid for out of funds supplied by the Imperial Gov-
ernment, whicho had been at the sole cost of con-
structing the canal, should be restored, without any
consideration whatever, to the persons who had
received full value therefor, is neither suggested nor is
to my mind at all conceivable.

If indeed there had been a case of lands having been
taken, for which the private owner from whom they
had been taken had neglected to take measures to en-
force payment of compensation by arbitration under the
act within the time limited by 2nd Vie. ch. 19, and that
any of such lands were not required for the purposes

,of the canal, a motive of justice might be suggested for
provision being made for restoration of such land to
the owner from whom it had been so taken without
any consideration given therefor or arbitration had, but
the proviso as introduced into the act is not framed so
as to be limited to such a case; and yet, as appears by
the subsequent act passed for the express purpose of
explaining what was meant by the proviso, that seems
to have been the only reason which could be suggested
as explanatory of its object.
. The act 9 Vic. ch. 4, which was passed for the ex-
press purpose of explaining this proviso so inserted in the
29th sec. of 7 Vic. ch. 11, recites the proviso and that
doubts had arisen as to the true intent and meaning of
the same, and as to the land to which it was intended

41
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1887 to apply, and that proceedings at law and in equity
MCQUEEN which had arisen out of such doubts had been com-

H . menced and were still pending and that during the
THu QUEEN.

- last session of the Legislature a bill had been passed by
in the the Legislative Council and Legislative Assembly of

Exchequer. the province for the purpose of explaining and amend-
ing the said act, as far as regards the effect of the said
proviso and of setting such doubts at rest, but that the
bill having been reserved for the signification of Her
Majesty's pleasure thereon had not received the Royal
Assent, and that the principal officers of Her Majesty's
Ordinance, as well as the private parties interested,
were desirous that the doubts aforesaid should be re-
moved, and that all matters in difference between them
should be fairly and amicably settled, and it was there-
fore enacted, that the proviso should be construed to
apply to all the land at Bytown set out and ascertained
and taken from Nicholas Sparks, Esquire, under the
provisions of the act 8 Geo. 4 ch. 1, except so much there-
of as is actually occupied as the site of the Rideau Canal,
as originally excavated at the Sappers' Bridge, and of
the basin and by-ward as they stood at the passing of
the Ordnance Vesting Act, and excepting also a track
of 200 feet in breadth to on each side of the said canal,
the portion of the said land so excepted having been
freely granted by the said Nicholas Spark to the late
Col By of the Royal Engineers for the purposes of the
canal, and excepting also a tract of 60 feet round the
said basin and By-wash (wherever the present ordnance
boundary stones stand beyond that distance from the
said basin and by-wash, but where they stand within
that distance then they shall bound the tract so ex-
cepted), which is freely granted by the said Nicholas
Sparks to the said principal officers for the purposes of
the said canal, provided there be no buildings thereon,
and that notwithstanding anything in the act last cited
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(8 Geo. 4 ch. 1) or in the act passed in the second year of 18S7

Her Majesty's reign intituled : An act to limit the C QUEN

period for owners of land making claims for damages THE QUEEN.

already occasioned by the construction of the Rideau Gw- J.
canal, and for other purposes therein mentioned or any in the
judgment, decree, verdict or decision of or in any court Exchequer.

of law or equity, all the lands to which the said proviso
is applicable as aforesaid shall, if retained by the prin-
cipal officers of Her Majesty's Ordinance under the pro-
visions of this act, be paid for by them in the manner
provided by this act and any parts thereof which shall
not be so retained and paid for shall be and the same
are hereby declared to be absolutely re-vested in ihe
said Nicholas Sparks, or the other parties, respectively,
to whom the same may have been conveyed by him
before the 10th'day of May, 1846, to his and their own
proper use forever; and such conveyances shall not then
be invalidated by any want of possession in the said
Nicholas Sparks, or adverse possession by the said
principal officers at the time they were respectively
made.

The 2nd sec. of the act enacts that the principal of-
ficer should, within one month after the passing of the
act, obtain a certificate from the officers commanding
Her Majesty's forces in the province, setting forth what
parts of the lands to which the proviso is applicable it
is necessary to retain for the service of the ordnance
department for military purposes, and that such parts
should be retained by and should remain vested in the
said principal officers in trust for Her Majesty, and that
the remainder, if any, should be immediately there-
after absolutely vested in the said Nicholas Sparks, or
the party or parties claiming under him, to his and their
own proper use forever, any law to the contrary not-
withstanding. The fourth section makes provisions
for the purpose of ascertaining the sum to be paid for
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1887 the parts of the said land so retained as aforesaid by

MCQUEEN three arbitrators, namely, one James Sutton Elliott, or
T . in case of his death, inability to act or absence from

- the Province for more than one month, such other per-
(Gwynne J.

in the sons as the said principal officers shall appoint, and
Exchequer. Stewart Derbyshire, or in case of his death, inability to

act or absence from the province for more than one
month, such other person as the said Nicholas Sparks,
his heirs, executors, administrators or assigns should
appoint, and John Alexander McDonald, Esq., or in case
of his death or refusal or inability to act, such other as
the other tvwo arbitrators should agree upon.

Thenby the seventh section it was among other things
enacted that the sum awarded should be respectively
paid to the parties entitled to the same within three
months after making the award, and that if any sum
awarded should not be so paid within three months,
as aforesaid, then that the land for which the same
should have been awarded should be forthwith,
after the expiration of the said period, restored to the
said Nicholas Sparks, or the parties claiming under
him as aforesaid, and should be, and was thereby, vest-
ed in him or them by the mere fact of such non pay-
ment within said period, and further, that if the
said principal officers should fail to obtain the certifi-
cate of the officers commanding His Majesty's forces in
this province, within the time limited in the act for
that purpose, or should negligently fail to comply with
any of the other requirements of the act, or if through
non-attendance or other wilful neglect of the said James
Sutton Elliot, or other persons appointed in his stead
by the said principal oflicers,the other arbitrators should
be prevented from proceeding, and such wilful default
or neglect should continue for three months, then at the
expiration of the said period the land to which the said
proviso is hereby made applicable should be absolutely
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re-vested in the said Nicholas Sparks or those claiming 1887
under him as aforesaid by the mere fact of the expira- MCQUEEN
tion of such period. THE

TEQUEEN.

Now, from this act, the object of passing which, was
0 ~Gwynne J.

to explain the true intent and meaning of the above in the
proviso so singularly inserted in the 29th section of I Exchequer.

Vic. c. 11. and to remove difficulties attending giving
effect to that proviso, it is apparent that its intent was
not to divest the principal officers of so much of the
land vested in them by the first enacting clause of 7 Vic.
c. 11, as had not been used for the purposes of the
canal as the proviso literally imported. On the con-
trary the intent was to leave still vested in them
under 8 Geo. 4 c. 1 and 7 Vic. c. 11, all the lands to
which the proviso was applicable, or so much thereof
as the commanding officer of Her Majesty's forces in
the province should certify to be necessary to be
retained not merely for the use of the canal, but for
the service of the ordnance department for military or
canal purposes, subject however to the condition that
the lands so retained, (notwithstanding anything
in 2 Vic. ch. 19) should be paid for at their
value, to be ascertained by arbitration had between
the principal officers of the one part and Nicholas
Sparks of the other part in the manner provided in the
act, and that payment of such value, when so ascer-
tained, should be paid to Nicholas Sparks, or the per-
sons claiming under him, and that the residue of the
land, not so certified to be necessary and therefore not
so arbitrated upon, should be and was thereby re-ves-
ted in Nicholas Sparks, or those claiming under him.

In addition to the reasons given in the judgment
rendered by the late Chief Justice Sir W. B. Richards in
the case above alluded to for holding that the proviso
must be construed as being limited in its application
to the lands of Nicholas Sparks, it appears to me
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1887 that the plain object of the act and of the proviso
MCQUEEN whose intent is explained by the act 9 Vic. c. 42, was

UEEN.to prevent the principal officers taking advantage of
- 2nd Vic. ch. 19, for the purpose of retaining without

in the payment of compensation certain lands which had
Exchequer.been set apart and taken under 8 Geo. 4 c. 1 and

which had not been conveyed by voluntary grant or
surrender to Her Majesty, Her Royal predecessors or to
Col. By for the purpose of the canal or to any one in
trust for His late Majesty or arbitrated upon under the
provisions of 8 Geo. 4 c. 1, and as all the land to
which the statutes declare the proviso is applicable,
if retained by the officer commanding Her Majesty's
forces, was to be paid for at a value to be ascertained
upon an arbitration with Nicholas Sparks, and to
Nicholas Sparks or those claiming under him, and the
balance not so paid for was declared to be restored to
and vested absolutely in Nicholas Sparks, and those
claiming under him, it appears to me to be plain that
all the lands to which the proviso applied were lands
which were originally the property of Nicholas Sparks,
and not conveyed or surrendered by voluntary grant
executed by him, and for which no consideration oi
compensation had been given to him. He, mosi
possibly, was the only person who, not having been
agreed with as to price by the officer in charge, had
not availed himself of the compulsory process supplied
by 8 Geo. 4 c. 1, within the time limited by 2 Vic. c.
19, and was therefore the only person whose lands
were intended to be affected by the proviso.-

The whole frame of the explanatory act shows that
there never was entertained such an intention as that
lands, for which the owners had received full value,
as William McQueen had for the land in question
here from Col. By, who was the officer in charge acting
on behalf of and representing His ., ajesty, should
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become revested in the said William McQueen, who 1887
had already received full value therefor, or in his heirs- McQUEEN

at-law in which character the suppliant claims the UEEN..
right asserted in the petition of right in this case. --

The reason why a portion of the excepted land is in the
said to be retained without having to be arbitrated Exchequer.

upon to ascertain a value to be paid by the principal
officers, namely, "*The portion of the said land so
excepted having been freely granted by the said
Nicholas Sparks to the late Col. By of the Royal
Engineers for the purposes of the canal," shows that
the proviso was only intended to apply to lands not
granted and not arbitrated upon, and the reason so
given so exactly corresponds with the mode adopted
in taking title from William McQueen that it appears
very plain I think that if there was any lands formerly
belonging to William McQueen which were in the
same position as the land of Nicholas Sparks as to
which provision for future arbitration was made, the
110 acres mentioned in the deed of the 6th February,
1832, must have been and would have been excepted
for precisely the same reason as the above excepted
part of the lands of Nicholas Sparks, which were
retained vested in the principal offiders without any
arbitration being had in respect thereof under the
provisions of the act 9 Vic. c. 42.

Then it is clear that, and indeed it is admitted that
(notwithstanding anything contained in 7 Vic. c.
11.) the lands in question here were by 19 Vic. c. 54
vested in Her Majesty for the public uses of the late
Province of Canada and that while still so vested they
were by the B. N. A. Act placed under the exclusive
control of the Dominion Parliament. So that even
if there were such principle of the common law as
that contended for by the suppliant (although no such
principle is recognized by the common law) still it
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1887 would not be applicable to the present case, for by
MCQUEEN the force and effect of acts of the legislature these

THE QUEN. lands are placed under the exclusive control of the
- Dominion Parliament, which therefore is the sole

Gwynne J.
in the power capable of giving to the suppliant any estate or

Exchequer. interest whatever in the lands in question.
As to the contention that Her Majesty is a trustee of

the lands in question' in trust for the suppliant there
is no foundation for such a contention; Her Majesty
never could be placed in such a position unless by the
express provisions of an act of Parliament to which
she was herself an assenting party and the existence
of such an act of Parliament is not suggested.

When, therefore, the 8th, 10th and 11th questions
submitted in the special case are answered, as for the
reason above given they must be, in the negative the
whole case made by the suppliant's petition of right
is disposed of.

In the view which I have taken, although my
opinion as to the points suggested in the 1st, 2nd and
3rd questions sufficiently appears in the judgment I
have delivered, still the questions there put are quite
immaterial if, as I am of opinion, in answer to the 8th
question, the suppliant is not entitled to recover the
lands in question or any part thereof under the facts
and circumstances stated in the case, so neither, for
the like reason, is it material to determine whether, if
she ever had a right to recover any part of the lands
in question, such right would or not be now barred by
the statute of limitations.

For the like reason, and for the further reason that
the 5th question puts a merely hypothetical case
relating to a subject, namely a claim for compensation
for the land, a matter which forms no part of the case
set up or the relief prayed by the petition of right,
that question is quite immaterial in this case, and I
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decline to express any opinion upon a purely hypo- '1887
thetical case and which if given would amount to no MaQUEEN

more than an obiler dictum as the point in respect of T .
Tiai QuEEN.

which the question is put has no bearing whatever - _
upon the case made and the relief prayed by the int

suppliant. Exchequer.
The 7th question, for the like reason that it purely

relates to a hypothetical case not set up in the petition
of right, and having no relation to the case thereby
made and the relief thereby prayed, is also quite
immaterial to the decision of this case.

The 9th question is also immaterial as the suppliant
has not in her petition of right made any claim, if she
had any, for compensation'for the land taken.

In fact, as I have already said, the whole case is
answered when I answer as I do the 8th, 10th and
11th questions in the negative, and say that the sup-
pliant is not entitled to any relief upon the claim and
case asserted in her petition of right under the facts
and circumstances appearing in this case.

Her petition of right, therefore, must be dismissed
with costs.

On appeal to the Supreme Court.

McDougall Q.C. and Gormully appeared on behalf of
the appellant and Lash Q. C. on behalf of the respon-
dent.

SIR W. J. RITCHIE C. J.-I think the appeal in this
case should be dismissed. Without going over all the
points raised, and on which a great deal may be said,
there are two very simple grounds which I think fatal
to the suppliant's right to recover,and first,it appears that
by memorial of a deed of bargain and sale dated the 8th
of February, 1832, William McQueen (under whom
the suppliant claims) heir-at-law of Grace McQueen of
the one part, and Col. By of the other part in considera-
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i7 tion of the sum of £1200 sold, &c., certain tracts of land
MCQUEHN therein particularly described " to have and to hold the

V.
.ri QUEEN. said granted premises, with all the privileges and ap-

purtenances thereof to him the said John By, his heirs
kitchie C.J.

and assigns, to their own use for ever, with covenants
of seizin, right to transfer, freedom from incumbrances,
quiet enjoyment, and general warranty; subject, how-
ever, to the reservation and conditions contained in the
original grant thereof from the crown," which deed
wasregistered the 6th June, 1862. Several questionshave
been raised as to the legal effect of this deed, whether
it passed the title to Col. By, or whether John By pur-
chased the property on his own behalf or for the crown
whose servant he was at the time. But these questions
appear to me wholly immaterial because, whether the
deed transferred the property to John By or whether
he purchased on behalf of himself or the crown, if
William McQueen had a right to make this deed which,
as at present advised, I think he had, and that the deed
took effect from its date as a good valid transfer of his
interest in the lands mentioned therein to John By, the
title forever passed out of William McQueen; but assum-
ing it did not then I am of opinion William McQueen was
estopped by his own act and could not, during his life-
time, have impunged or disputed the validity and gen-
eral effect of his own deed: so neither can the suppliant
who claims under him, she being in like manner estop-
ped.

The crown has also invoked the benefit of the statute
of limitations which, in my opinion, is a clear answer
to this claim, if the crown can raise such a defence,
and that it can do so is not, in my opinion, open to
doubt or controversy. The seventh section of 39 Vic. c.
28, declares what defences may be raised. The statute
is as follows :-

7. The statement in defence or demurrer may raise, besides any
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legal or equitable defence in fact or in law available under this act, 1887
any legal or equitable defence which would have been available had -

McQUEEN
the proceeding been a suit or action in a competent court between M .
subject and subject, and any grounds of defence which would THE QUEEN.
be sufficient on behalf of Her Majesty may be alleged on behalf of -

Ritchie C.J.
any such person as aforesaid.

I am, therefore, of opinion that by virtue of the effect
of the said deed as well as of the statute of limitations,
the claimant is barred and the appeal must be dismissed.

STRONG, J.-The lands which the appellant seeks to
recover by this petition of right are part of a larger
tract originally granted by the crown to Grace
McQueen in 1801.

Grace McQueen died intestate on the 18th of
September, 1827, leaving William McQueen her eldest
son and heir-at-law; her husband Alexander McQueen
also survived her.

By deed poll dated the 31st of January, 1832,
Alexander McQueen released all his title and interest
as tenant by the curtesy to William McQueen.

By indenture dated the 6th of February, 1832, and
made between William McQueen of the first part and
John By, a Lieutenant Colonel in the Royal Engineers
of the second part, William _McQueen purported to
convey the whole of the lands originally granted to
Grace McQueen to Colonel By in fee for the valuable
consideration of £1,200. On the 17th February,
1827, the act 8 Geo. 4 ch. 1, commonly called the
" Rideau Canal Act," was passed by the legislature of
the then existing Province of Upper Canada, whereby
the construction by the crown of a canal connecting
the waters of the River Ottawa with those of Lake
Ontario was authorised, and certain powers and
authorities incidental to and necessary for the perfor-
mance of the undertaking were conferred upon the.
crown. By the first section of this act it was enacted

(amongst other things) that-
The officer employed by His Majesty to superintend the said
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1887 works should have full power and authority to explore the country
lying between Lake Ontario and the waters leading therefrom and

C.E the River Ottawa, and to enter into and upon the lands or grounds
THE QUEEN. of, or belonging to,any person or persons, bodies politic or corporate,

- and to survey and take levels of the same, or any part thereof, and
Strong J. set out and ascertain such parts thereof as he shall think necessary

and proper for making the said canal locks, aqueducts, tunnels and
all such other improvements, matters and conveniences as he shall
consider proper and necessary for making, effecting, preserving,
improving, completing and using in the said navigation.

By the 2nd section it is enacted:
That after any lands or grounds shall be set out and ascertained

to be necessary for making and completing the said canal and other
purposes and conveniences hereinbefore mentioned the officer
aforesaid is hereby empowered to contract, compound, compromise
and agree with all bodies politic, communities, corporations aggre-
gate or sole, guardians and all other persons or persons for them-
selves or as trustees not only for and on behalf of themselves, their
heirs and successors, but a'so for and on behalf of those whom they
represent whether infants, lunatics, idiots, femmes covert, or other
person or persons who shall occupy, be possessed of or interested in
any lands or grounds which shall be set out or ascertained as afore.
said for the absolute surrender to his Majesty, his heirs and succes-
sors, of so much of the said land as shall be required, or for the
damages which he, she or they may reasonably claim in consequence
of the said intended canal, looks, towing paths, railways and other
constructions and erections being cut and constructed in and upon
his or their respective lands, and that all such contracts, agree-
ments and surrenders shall be valid and effectual in law, to ad
intents and purposes whatsoever any law statute or usage to the
contrary notwithstanding.

The 3rd section enacted

That such parts and portions of land or lands covered with water
as may be so ascertained and set out by the officers employed by His
Majesty as necessary to be occupied for the purposes of the said
canal, and also such parts and portions as may, upon any alteration
or deviation from the line originally laid out for the said canal, be
ascertained and set out as necessary for the purposes thereof, shall
be forever thereafter vested in His Majesty, his heirs and succes-
sors.

The 4th section provided for a mode of fixing and
assessing compensation, in the first instance by arbitra-
tors, and secondly by a jury, in cases where no volun-
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tary agreement as to it was arrived at before the com- 1887

pletion of the canal; it directed that in such cases one McQUEEN
arbitrator should be appointed by the land owner, one THE UEEN.

by the officer superintending the works, and a third by THnU'-T.

the two arbitrators so firstly appointed, and that these
three arbitrators should, after hearing evidence upon
oath, award the amount of compensation to be paid to
the claimant. The 5th sec. provided that if either the
officer superintending the work or the claimant should
be dissatisfied with the award, they might decline to
abide by it, and have the amount of compensation
assessed by a jury, upon giving notice to that effect
within ten days after the award. And the following
sections prescribed the mode in which the jury should
be summoned, and the procedure to be follow ed before it.

Section 9, which is of especial importance here, was
as follows :- .

In estimating the claim of any individual for property taken or for
damage done under the authority of this act, the arbitrators or juries
assessing such damages shall take into their consideration the bene-
fit likely to accrue to such individual from the construction of the
said canal by its enhancing the value of his property or producing
other advantages; provided always, nevertheless, that it shall not be
competent to any arbitrators or jury to direct any individual claim-
ing as aforesaid to pay a sum in consideration of such advantages
over and above the amount at which the damages of such individual
shall be estimated.

In 1836 an amending act was passed (6 Win. 4 ch. 16),
but in my opinion it contains nothing material to the
present case, being confined exclusively to cases of
claims by land owners for lands damaged by reason of
stone, earth, timber or other materials having been
taken therefrom and to injuries caused by diversion of
water-courses and the overflowing of lands, and not
applying to the case of lands taken for the purposes of
the canal.

In 1839 an act (2 Vic. ch. 19) was passed whereby
all claims not prosecuted before the 1st of April, 1841,
were to be absolutely barred.
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187 In 1843 an act known as the Ordnance Vesting Act
1aQuEEN (7 Vic. ch. 11) was passed whereby the Rideau Canal

V* and the lands and works thereto belonging were vested
THE QUEEN.

- in the principal officers of Her Majesty's Ordnance in
Strong J. Great Britain. The 29th section of this act, which forms

the basis of the claim asserted by the suppliant in this
petition of right, is in the following words:-

That all lands taken from private parties at Bytown under the
authority of the Rideau Canal Act, for the uses of the canal, which
have not been used for that purpose be restored to the party or par.
ties from whom the same were taken.

In 1846 the act 9 Vic. ch. 42 was passed whereby it
was declared that the provision contained in the 29th
section of the act of 1543 should be applicableto lands
at Bytown taken from Nicholas Sparks. It has been
suggested rather than argued, on behalf of the crown,
that this latter act of 1846 had the effect of restricting
the operation of the re-vesting clause of the 7 Vic. ch.
11, to the lands of Nicholas Sparks. I may say at once
that this objection is wholly unsustainable; the whole
scope of the latter act shows that the object of this pro-
vision was to clear up doubts as to the case of Nicholas
Sparks and not to deprive other parties originally com-
ing within the 29th section of the act of 1843 of the
benefit of that enactment. This is so clear that it does
not call for further discussion, and 9 Vic. ch. 42
may therefore be dismissed from further consideration.

In the 4th paragraph of the special case agreed on
between the crown and the suppliant upon which the
cause was heard in the court below, it is stated as fol-
lows:-

Prior to the death of Grace McQueen Col. By, the then officer in
charge of the Rideau Canal and works, acting under the provisions of
the said Rideau Canal Act for His then Majesty for the uses and pur-
poses of the said canal, had from the parcels of lands patented as
aforesaid ascertained, set out and taken possession of 110 acres there-
of which he thought necessary and proper for the purposes of the
said canal, ard the officers of Her Majesty or the purchasers from ier
Majesty have held possession ever since.
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The 18th paragraph of the case is as follows 1887
Out of the 110 acres or thereabouts of the lands and premises so set MCQUEEN

out, ascertained and taken possession of as aforesaid only about 20 V.

acres thereof have been actually used for cadal purposes. TiE QUEEN.

The case also contains the following statements and Strong J.
admissions of facts -

20. Some time after obtaining the conveyance of the 6th day of
February, 1832, Col. By took proceedings under the said act (8 Geo.
4 ch. 1) to obtain by arbitration compensation or damage from Her
Majesty in respect to the lands comprised in the said conveyance of
the 6th February, 1832, and that therein he claimed compensation
or damages for the lands now in question.

21. An award was made in writing in the cause of the said arbitra-
tion proceedings, whereby it was awarded and determined that by
reason of the enhancement of the value of the other land which at
the time of her death belonged to the said Grace McQueen,
and of other benefits and advantages that accrued to her and those
claiming under her, from construction of the canal as provided in
the 9th section of the said act, His Majesty was not liable to make
compensation for the lands in question in 'this matter taken under
the said act.

22. Afterwards Col. By, being dissatisfied with the said award, duly
caused a jury to be summoned under the provisions of the said act
to assess the said damages and compensation claimed by him, and
the jury duly delivered their verdict to the same effect as the
said award.

23. The documents relating to the said arbitration and assessment
proceedings in the three preceding paragraphs mentioned are
treated as part of this special case.

The title of the lands in question having been, by
legislation set out in the case and which need not be
further referred to here, transferred from the principal
officers to the crown, the greater part of the lands have
been sold by the latter to purchasers for valuable con-
sideration. William McQueen, the heir-at-law of Grace
McQueen, died intestate in 1845, leaving the suppliant
Lucy McQueen, his only child and heir-at-law, who
now presents her petition of right seeking to recover
from the crown the ninety acres of land originally
taken by Col. By, but not used for the purposes of the
canal, or such portion thereof as still remains in the

5

VOL. XVI.]



SUPREME COURT OF CANADA.

1887 hands of the crown, and an indemnity for the value of
MCQUEEN such portions of these ninety acres as have been sold

V. by the crown. And the questions thus raised forTHE QUEEN.
- decision on the facts stated and admitted in the special

Strong J. case and the statutory enactments already mentioned,
having been decided against the suppliant upon the
hearing of the cause in the Exchequer Court she now
appeals to this court.

I have no doubt that a petition of right is an appro-
priate remedy available to 'the suppliant for the asser-
tion of any title she may have to relief under the 29th
section of the act of 1843, directing lands not used for
the canal to be restored to the parties from whom
the same were taken. In the case of Re Holmes (1)
(which was a proceeding by way of petition of right
in the English Court of Chancery respecting these
same lands) Vice Chancellor Sir W. P. Wood suggested
that the remedy might be by mandamus, but the late
case of Re Nathan (2) shows conclusively that where
it is within the power of a party having a claim
against the crown, of such a nature as the present, to
resort to a petition of right a mandamus will not lie;
and further that a mandamus will never under any cir-
cumstances be granted where direct relief is sought
against the crown.
. In order to consider what are the substantial rights
of the-suppliant upon the a~dmitted facts it is necessary
first to determine the construction of the provisions of
the Rideau Canal Act (8 G-eorge 4 ch. 1) as to the effect
of the powers to take lands therein contained, and also
the exact meaning of the 29th section of the act of 1843
(7 Vic. ch. 11), the latter enactment being the founda-
tion of the suppliant's title to relief, if any she has.

A question has been raised in relation to the time at
which lands taken for the purposes of the canal by
the officer appointed to superintend its construction
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vested in the crown, whether the title to such land 1887
vested immediately on its being, in the words of the MaQUEEN
2nd section of the 8 Geo. 4 ch. 1, " set out and ascer- THEUEEN.
tained to be necessary for making and completing the -

canal," or whether it did not vest until the price of the Strong J

land should be fixed and a surrender agreed to between
the commanding officer and the land owner under the
terms of the 2nd section, or if there was no such volun-
tary agreement until the compensation was fixed ac-
cording to the fourth and following sections, which
latter proceeding could, by the express words of the
statute, only be taken after the completion of the canal.
I am of opinion that by the express terms of the 3rd
section the title to lands taken for the purposes of the
canal vested absolutely in the crown so soon as the same
were, pursuant to the act, set out and ascertained as
necessary for the purposes of the canal.

The third section applies alike to land and land
covered with water, and it expressly declares that
lands ascertained and set out as provided for in the
1st section shall be " forever thereafter vested in
His Majesty, His heirs and successors." This, it is true,
was not in accordance with the course generally fol-
lowed in later statutes authorizing expropriation for
the purpose of works of public utility, but it is to be
remembered that here the expropriation was not in
favor of a corporationpmpowered to execute the work
with a view to private gain, but was in favor of the
crown directly, for the purpose of a great public work
designed for the purposes of military defence as well
as for commercial transit and which was considered as
of inestimable value to the new and sparsely inhabit-
ed country through which it was to be constructed.
It was no doubt further considered that the crown
being bound to indemnify owners whose lands were
taken, the security they had in this liability of the
crown to pay the compensation did not require the
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1887 addition of a retention of the title until payment, or a
McQUEEN lien upon the land themselves. It COuld hardly be

THE UEEN. supposed that the title to lands actually appropriated
to the line of the canal itself was to remain in the

Strong J. original owner after its completion until compensation
was actually paid, and until the canal was completed
the amount of compensation could not, according to
the specific terms of the act, be ascertained, and that
for the manifest reason that in ascertaining the amount
of compensation regard was to be had to the benefit
which the land owner might be considered to derive
from the enhancement in value of his other lands
caused by the construction of the Canal. It seems there-
fore scarcely open to argument that the lands vested in
the crown immediately upon their being set out and
ascertained. This is the construction which seems
always to have been adopted by the Upper Canada
courts, and which the Court of Queen's Bench consid-
ered correct in the case of Doe Malloch v. The Princi-
pal Officers (1). It is sufficient, however, to say that
it is a construction which the literal terms of the 3rd
section makes so imperative that no other can possibly
be admitted.

Such then being the proper construction of this
3rd section, all that Grace McQueen could have been
entitled to at the time of her death was the compen-
sation for the lands so taken provided by the act, and
to be ascertained in the manner therein prescribed;
and the right to receive and recover the sum of money
at which this compensation should be assessed either
by arbitrators or by a jury, must have vested, on the
death of Grace McQueen, not in her heir-at-law William
McQueen, but in her personal representative as form-
ing part of her personal estate. If the statute had con-
tained any provision for re-conversion, similar to that
found in the English Lands Clauses Consolidation Act,

(1) 3 U. C. Q. B. 487.
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which provides for the re-investment in land of 1887

money paid as compensation for the lands of a Jeme MOQUEEN
covert taken by railway companies, the case would 0.

TEQUEEN.
have been different, for in that case the heir-at-law -

would have been entitled to the money, but no pro- Strong J.
vision of this kind is to be found in any of the statutes
relating to the Rideau Canal. The conversion was
therefore absolute (1), and at the time of her death Grace
McQueen was entitled to a compensation in money
which vested in her personal representative and to
nothing else.

It is therefore clear that so far as the 110 acres origi-
nally "set out and ascertained " for the purposes of the
canal in the lifetime of Grace McQueen are concerned,
nothing passed by the conveyance of February, 1832,
from William McQueen to Col. By. No interest in the
land, for William McQueen had acquired no title to this
110 acres, the statute having previously to Grace Mc-
Queen's death vested the fee in the crown absolutely,
and no right to the compensation could have been
acquired by Col. By, even if William McQueen had
assumed to assign it, for William McQueen as heir-at-
law had no title to that, which was personal estate
and had, therefore, vested in the personal representa-
tive of Grace McQueen. The arbitration proceedings
mentioned in the special case as having been had
between the crown and Col. By were all void and in-
effectual so far as the present suppliant is concerned,
Col. By having no title to claim compensation and not
beiug within the provisions of the statute in that res-
pect. Therefore, up to the date of the statute 7 Vic.
ch. 11 no compensation had ever been paid by the
crown, nor had there ever been any decision as to
compensation binding on the representative of Grace
McQueen under the statute or otherwise. Then by

(1) See Steed v. Preece L. R. 18 Eq. 192 Ex parte Flamank 1
Sim. N.S. 260.
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1887 the 29th section of this last mentioned statute passed

MOQUEEN on the 29th December, 1843, it was enacted:-
V. That all lands taken from private owners at Bytown under the

THE QUEEN. authority of the Rideau Canal Act for the uses of the canal, which

Strong J. have not been used for that purpose be restored to the party or
- parties from whom the same were taken.

The 90 acres of land which the suppliant now seeks
to recover by this petition of right seem to be within
all the conditions required by this section. The lands
were situate at Bytown; they had been taken from a
private owner under the authority of the Rideau Canal
Act for the uses of the canal, and had not been used for
the purposes for which they had been taken. Had Grace
McQueen been then alive, and had there been no sale
or attempted sale and conveyance of the lands by her,
it cannot, in my opinion, be douhtful that immediately
on the passing of the act these 90 acres of land would
have become re-vested in her-for I construe the act
as by implication vesting the title in lands to be " res-
tored"-the latter word (certainly a most inartificial and
inappropriate expression) applying, in my opinion, as
well to the title as to the possession, in such a way that
the land owner entitled to the benefit of it was by force
of the statute itself, and without the necessity of a
grant by the crown, re-instated in his former title in
the lands, the possession of which the crown was bound
also to restore to him. This 29th section is in other
respects very generally and loosely worded, inasmuch
as it leaves it open as a matter of doubt whether, under
the description of " lands taken," lands taken and
paid for by the crown, or for which compensation under
the statute had been awarded to the land owner and
paid by the crown are included. I should think it
plain, however, that lands acquired by voluntary pur-
chase, as well as lands originally taken under powers
conferred by the act, but for which compensation had
been awarded and paid by the crown, were not within
this re-vesting clause. In either of such cases the title of
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the crown would be referable to purchase and would 1887

not be solely dependent on the expropriation clause of MCQUEEN
the act. This consideration is, however, not pertinent *

TE UEEN.
to the present case for there is nothing to show that
any price or compensation was ever paid or even fixed Strong J.
or determined either by agreement or otherwise be-
tween the crown and G-race McQueen, or her personal
representative to whom, after her death, such compen-
sation belonged. This section is further loose, ambi-
guous and incomplete in not making any express pro-
vision in terms for the very likely case of the death of
the original owner by directing to which set of repre-
sentatives, the personal or the real, the lands should be
restored. I think, however, from the nature of the
property, "land," from the word used by the legislature,
"restored," implying areinstatement in title,andfrom the
absence of any adequate reason for preferring the per-
sonal representatives to the heir, that it was intended
that the statute should have, and that it had, the effect
of revesting the original estate in the heir-at-law of the
owner from whom the land was taken. Therefore
primdfacie, and subject to the effect upon his title of
the sale and deed of 1832, purporting to sell and con-
vey these lands to Col. By, the statute of 1843 did vest
the title in fee, in these 90 acres of land in William
McQueen as the heir-at-law of his mother, or at least
did give him a statutory right to call upon the crown
for a conveyance and for delivery of possession ; and
that subject, to the same exception, upon the death of
William McQueen in 1845 the same estate and right
vested in the suppliant as his heir-at-law.

We have next to consider whether the deed of Febru-
ary, 1832, whereby William McQueen purported to con-
vey the lands in question to Col. By, had any and what
effect upon the title or rights acquired by the former
under the statute. In considering this question it is
to be borne in mind that on this record all equitable
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1887 defences are open to the crown. The Petition of Rights
MOQUEEN Act of 1876 is express on this point. Now, I have al-

T . ready pointed out that this deed of the 6th of February,THE UEN.

1832, could have had no operation as a conveyance by
Strong J which any estate passed at the time. The deed itself

is not before us. All we have is a copy of the memorial
of its registration. From this it does not appear that
the deed contained any recitals, though certain cov-
enants for title by the vendor are stated to have been
comprised in it, namely, covenants of siesin, right to
transfer, freedom from encumbrances, quiet enjoyment
and general warranty. In the absence of recitals it is
impossible that this deed, one of bargain and sale, the
common assurance then in use in the country operat-
ing under the statute of uses, worked any estoppel in
favour of Col. By which would be fed by the statute, (7
Vic.ch. 11 sec. 29) vesting the legal estate in William Mc-
Queen. The covenants for title,according to a recent Eng-
lish authority, The General Finance Co.v.Liberator Build-
ing Society (1) do not by themselves create any estoppel,
and although this is certainly contrary to a former de-
cision of the Court of Queen's Bench of Upper Canada
(2) the reasons given for the decision by Jessell, M. R.
seem to be conclusive. It is, therefore, clear that there
was no legal estoppel which could have effected the
estate when it revested in William McQueen. It is, ho w-
ever, a well established principle of the law of real
property that if a vendor having, no title to an estate,
undertakes to sell and convey it for valuable consid-
eration his deed, though having no present operation
either at law or in equity, will bind any interest which
the vendor may afterwards acquire even by purchase for
value in the same property, and in respect of such after
acquired interest he will be considered by a court of
equity to be a trustee for the original purchaser and he
or his heir-at-law will be compelled to convey to such

(2) Doe Irvine v. Webster, 2 U.C.Q.B. 224.

* [VOL. IVI.

(1) 10 Ch. Div. 23.



VOL. XVI.] SUPREME COURT OF CANADA.

purchaser accordingly. In other words the interest so 1887
subsequently acquired will be considered as "feeding" mOQUEEN

the claim of the purchaser arising under the original V.
TE UEEN.

contract of sale, and the vendor will not be entitled to -
retain it for his own use. This doctrine is not to be Strong J.
confounded with that of estoppel at common law, nor
with that relating to specific performance of the usual
vendor's covenant for further assurance. It is purely
equitable and applies altogether irrespective of express
covenant, being founded on the right of a purchaser
for valuable consideration to call upon his vendor to
carry out his contract whenever he becomes in a posi-
tion to do so, even though at the date of the agreement
to sell he had no interest in the subject of the sale.

Instead of entering into any lengthened discussion
of the cases which might be cited in support of this
principle of equity, I extract a passage from a text
writer of high repute, not as by itself an authority but
as conveniently stating the rule, which will be found
amply supported by the decisions referred to by the
learned author in support of his text. Mr. Dart in his
"Vendors and Purchasers," 5th edition, (1) says

So also the purchaser may in equity, under the covenant for
further assurance although not running with the land, require the
vendor to perfect a defective title even by conveying any interest
in the estate which he may have subsequently acquired for valuable
consideration, and this right seems to exist independently of such a
covenant, and may be enforced against the vendor's representatives
and parties claiming under him for valuable consideration with notice.
And the rule seems to be the same even where he has no estate in
the land at the date of the conveyance. It was, however, decided
in an old case that such an equity could not be enforced against the
heir, but there seems to be no good ground for such a distinction,
and it has been judicially disapproved of by Lord St. Leonards.

Further, the same conclusion may be reached by
regarding the covenant of warranty, which the memo-
rial shows the deed to have contained, though it does
not appear to have contained the usual covenant for

(1) P. 808.
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1887 further assurance, as one susceptible of specific perfor-
MOQUEEN mance, just as the latter covenant would have been.

'* From this it follows that if we were to give the sup-
THE QUEEN.

- pliant the relief she asks by this petition of right the
strong J land and money recovered by her would, in equity, be

bound by a trust for, and in short would belong to, the
heirs of Col. By, and might be immediately reclaim-
ed by them, and we should thus be, indirectly and
through the intervention of a trustee giving to the
same person, who in the case of Tglee v. The Queen (1)
sought relief against the crown in respect of this same
land just what the Exchequer Court in that case con-
clusively adjudged they were not entitled to recover.
The judgment in this case of Tylee v. The Queen (1) is
not, it is true, mentioned in the printed case or in the
pleadings, but it was referred to in argument at the
bar in such a way as to involve the admission that we
may safely refer to the statement of it contained in the
report already cited.

There is, however, still another consideration why,
upon an application of the equitable doctrine already
referred to, it would be impossible without injustice
to the crown to adjudge these ninety acres of land or
their value to the present suppliaiat. I have already
said, and I only repeat it to adhere to it, that I cannot
hold that Col. By intended in fact to acquire the 110
acres parcel of the 600 acres purchased by him from
William McQueen for the use of the crown or other-
wise than as his own private property. It is true that
he acquired no estate in this portion of his purchase as
the title had already vested in the crown, but whether
advised as to the legal rights of the crown or not, I
am satisfied that Col. By in his dealing with William
McQueen was acting in his own interest and not in
that of the crown. The 110 acres, were part of the
tract of 600 acres included in the purchase deed; the

(1) 7 Can. S. C. R. 651.
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residue beyond the 110 acres, it is not and could not 1887

be disputed Col. By acquired for his own behoof and MCQUEEN

held and dealt with as his own private property. The THE QEEN.

price for the whole six hundred acres was £1,200. It -

is not proved or even suggested that this purchase Strong J.
money was paid out of the monies of the crown or
otherwise than out of Col. By's own private funds, nor
is it even pretended that he had public monies in his
hands wherewith to make the purchase. Moreover
we find Col. By, by taking the abortive arbitration pro-
ceedings before referred to to enforce the payment of
compensation by .the crown, most distinctly asserting
his claim to be as between himself and the crown the
beneficial owner of this land, and thus repudiating
any intention of having acted as a trustee for the
crown in the matter of the purchase. I could not
come to any other conclusion on the facts admitted
without assuming to draw inferences and make pre-
sumption which would be directly contrary to those
which the actual circumstances warrant. Further I
cannot see any principle on which we should be justi-
fied in holding, as a matter of legal presumption, that
contrary to.the fact the purchase of this land would,
if it had been effectual, by reason of the official
relationship in which Col. By stood towards the crown
have enured for the benefit of the crown in such a
way as to vest -the legal title in the latter. I think,
however, that upon another and that an equitable not
a legal principle the crown would, if Col. By had
made an effectual purchase of these lands now in dis-
pute, have been entitled to say that, standing as he
did in the peculiar and quasi fiduciary position as
regarded the crown of the commanding officer having
on behalf of the crown the whole charge, control and
management of the Rideau Canal and the works con-
nected with it, any purchase which he might make of
lands already set apart as required for the use of the canal
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1887 must have been deemed to have been made as a trustee
MOQUEEN for the crown, and that a constructive trust would

H ENhave arisen respecting any such property so acquired
THE QuEENz.

- by Col. By, which trust a court of equity would,
Strong J. almost as a matter of course, enforce against him or

those claiming under him as volunteers or as pur-
chasers with notice.

It may, however, be said that inasmuch as according
to the construction I have put upon the 3rd sec. of
8 George 4, ch. 1, the title to this land vested in
the crown so soon as the 110 acres were " set out and
ascertained " to be necessary for the use of the
canal, the conveyance to Col. By was as regards the
land in question wholly ineffectual and inoperative,
William McQueen having had nothing to sell or con-
vey, and that consequently any claim which the heirs of
Col. By could now set up would arise from the statute
of 1843, which was entirely matter ex post facto, and
that therefore the doctrine of equity applicable to pur-
chases by fiduciary agents can have no application. To
this objection it must, in my opinion, be answered that
as between the heiress-at-law of William McQueen, the
present suppliant, and the heirs or devisees of Col. By,
this land is in equity the property of the latter; the
suppliant's ancestor having sold it to Col. By and hav-
ing been by him paid the agreed price for it. That the
very foundation of this equitable title of the represen-
tatives of Col. By is the contract of purchase and the
deed of February, 1832, and that although this pur-
chase, at the time it was entered into, had no present
effect as regards an actual title to the land in question,
it was just as much in contravention of the rule of
equity which disables a person from purchasing pro-
perty, in respect of which he has fiduciary duties to
perform, as it would have been.if the legal estate had
passed under the conveyance. The principle on which
this salutary rule of equity is founded is,as is well known,
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the honesty, justice and good policy of incapacitating 1887

one who has undertaken the performance of services or MCQUEEN

duties towards others requiring that trust and confid- **
- THEQUEEN.

.ence should be reposed, from placing himself in a -

position in which his interest would conflict Strong J.
with his duty. To apply this to the present case,
it was the obvious duty of Col. By, even as regards
lands already set out and ascertained, and the title to
which, as I hold, had therefore absolutely vested in
the crown, to abstain from purchasing or trafficking
for his own private gain in the claims or supposed
rights of the owners of such lands, for the reasons
that, there must have existed a hope or expectation
that if not of right, yet from the justice, grace and
favor of the crown, lands which should, after the
construction of the canal was completed, prove not to
be required for the work, but to be superfluous for any
of its purposes, would not be retained by the crown,
but would be returned to the owners from whom such
lands had been compulsorily taken, or those to whom
they might have assigned their claims. With a view
to making profit out of purchases and dealings in the
claims of land owners, it would be the direct interest
of a commanding officer, who had so far forgotten his
duty as to indulge in such speculations, to sacrifice the
interests of the crown, by making it appear that lands
really required for the canal were in fact superfluous
and might be dealt with as. the crown would probably
be disposed to deal with such lands by returning them
to the original owners or their assigns, which, as we
have seen, was in fact ultimately done by the statute
of 1843. The inevitable tendency of such dealings
would therefore be most prejudicial to the rights and
interests of the crown. That Col. By himself con-
sidered his purchase had placed him in a position
antagonistic to the crown, is shown by his own con-
duct in claiming compensation and by the grossly
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1887 irregular and abortive arbitration proceedings which
MOQUEEN he entered upon. It is clear, therefore, that although

V. nothing passed under the deed of February, 1832, yet
THE QUEEN.

THE Q the suppliant could not withold from the heirs or
Strong J. representatives of Col. By anything she might recover

from the crown under the 29th section of the act of
1843, but it is equally plain that these same heirs or
representatives of Col. By would in turn become con-
structive trustees for the crown of what they might
so recover, by force of the rule of equity forbidding
purchases by fiduciary agents for their own benefit.

The estate sought to be recovered is therefore, to use
the technical expression of conveyancers, " at home'
in the hands of the crown and upon the plainest
principles of equity and in order to avoid circuity
we are required to do justice to the crown by dismis-
sing the suppliant's petition of right.

In the argument before this court the learned
counsel for the suppliant dwelt with much force on
the point that the deed of February, 1832, was void
for maintenance either at common law or under the
Statute 32 Hy. 8 cap. 9 relating to the sale of pretenced
titles, for the reason that William McQueen had been
out of possession for more than a year when he
executed it. I hold this deed to have been inoperative
as a conveyance upon another ground, viz., that
William McQueen had, irrespective of being out of
possession, no title whatever remaining in him to sell
or convey; but I give effect to the deed as being in
equity constructively a contract by William McQueen
to sell and convey any interest in the land which he
or his heirs might afterwards acquire. There is
nothing in the statute of Henry 8th or in the rules of
the common law avoiding contracts savoring of
maintenance conflicting with this use of the deed,
according to the ordinary every day principles of
equity as shown by the passage I have quoted from
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the work of Mr. Dart. Courts of equity constantly 1887
administer this relief and no judge or text writer has fQUEEN

ever suggested that such an equity in any way con- THE UEEN.

flicts with the law as to maintenance, and I never -
heard of such a point being even argued before. Strong J.
In requiring a vendor who had nothing vested in
him when he executed the conveyance to convey an
after-acquired interest the court treats the conveyance
as a contract to convey such after-acquired interest,
and for the reason that an expressed contract to
convey an after-acquired interest would be per-
fectly free from the objection in question I fail
to see why an implied agreement to the same effect
should be open to it, more especially as this
whole doctrine of maintenance has now, since the
passing of the statute which permits the assignment
of rights of entry, become almost entirely obsolete. I
should say it was principally in a view of the case
different from that which I take, viz., that which
regards the Ridean Canal Act as not vesting the title
to lands taken until after payment of compensation,
that this objection of maintenance was argued. It was
said that in that case the crown had been in posses-
sion for more than a year when the deed of 1832 was
made, and that although the title was then in William
McQueen it did not pass as the deed was void for
maintenance. As I construe 8 Geo. 4 cap. 1, this
point does not arise and I express no opinion on it.
I understood, however, that the same objection of
illegality for maintenance was raised to the validity of
the deed in the other aspect of the case which, follow-
ing the old Upper Canada decisions, I do take, viz.,
that lands vested as soon as they were set out and
ascertained, and it is from this standpoint that I have
addressed myself to the objection, and to my own
satisfaction sufficiently answered it.

Reverting for a moment to the construction of the

Y OL. XVL] 19



SUPREME COURT OF CANADA.

1887. 29th section of the act of 1843, I would say that if I
McQUEEN have missed the true construction of that section by

'* holding that restoration of the lands was to be made
THE QUEEN.

- to the heirs and real representatives, and not to the
Strong J. personal representatives of the original owner the sup-

pliant would still fail inasmuch as she is not the
personal representative of Grace McQueen, and no such
person is a party to the petition.

Further, the statute of limitations which has been
pleaded by the crown is, as it appears to me, a defence
to this claim, as it was also held by Richards C.J. to
be to that put forward by the devisees of Col. By in
Tylee v. The Queen (1).

The Petition of Rights Act of 1876 contains a clause
-the 7th-which seems to authorize this defence, even
if the case of Rustomfee v. The Queen (2) is to be taken
as a sufficient authority to show that such a defence
would not be available to the crown under the Eng-
lish Petition of Right Act. This 7th section authorizes
the crown to raise " any legal or equitable defences
" which would have been available had the proceeding
" been a suit or action in a competent court between
" subject and subject."

By the 4th section of the statute of limitations, Rev.
Stats. Ontario, ch. 108, no action is to be brought to
recover land but within ten years after the right first
accrued. As is well known the following sections of
the statute prescribing the time when the right to
recover shall be deemed to have accrued in the several
cases provided for are not exclusive. In the some-
what unusual case of a title to land being conferred
by statute as in the present case, the right to recover
must be deemed to have accrued so soon as the statute
conferring the title began to operate. The statute
7 Vic. ch. 11, not being limited to come into'
operation at a time subsequent to the date at which it

(1) 7 Can. S.R.C. 651.
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received the royal assent, took effect at the latter date, 1887

viz., the 29th December, 1843, at which time, if this MOQUEEN

were an action between subject and subject, the sup- .UEEN
pliant's right would be held to have accrued. There- S
fore the twenty years, which formerly constituted the St J.

statutory bar, elapsed on the 30th December, 1863, when
not only the remedy of the suppliant, but by the ex-
press provision of the 15th section of the act (which is
identical in terms with section 34 of the English act
(3-4 W. 4 ch. 27), her right and title to the lands in
question also, became extinguished. I fail to see that
any answer can be suggested to this defence of the
statute. I have considered the case of Rustomfee v. The
Queen (1), holding that the statute of limitations of
James 1st was not a defence which the crown could
set up to. a petition of right. That case is, however,
clearly distinguishable from the present in these im-
portant respects. The English Petition of Right Act,
1860, which applied in the case of Rustomfee v. The
Queen (1) contains no provisions similar to the 7th sec-
tion of the Canadian act just set out. Further it
appears to me to be questionable whether the decision
in Rustomfee v. The Queen, (1) which related to a quasi
perkonal demand against the crown, the remedy for.
which, not the right itself, would be alone barred by
the statute of limitations applicable to it in the case
of a subject would apply at all to a claim to recover

land where not merely the remedy but by the express
words of the act, the " right and title " of the claimant,
that is his right and title against all the world, became
extinguished at the expiration of the statutory period.
I should have thought that in such a case if the crown
were in possession the right and title would become
barred in its favor as well as in favor of all other
persons. So far has this view prevailed, indeed,

(1) .1 Q. B. D. 487.
6
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1887 that it was even held by a great authority on such ques-

MCQUEE:N tions-Lord St. Leonards-that although the statute in

THE V. its terms only purported to extinguish the title of the
-Q claimant out of possession that it did this so effectually,

strong T. that in a case where no disabilities could be shown to

exist it operated by way of positive prescription and
conferred such a perfect title on the party in posses-
sion that a court of equity would treat it as market-
able and force it on a purchaser (1). I am con-
tent, however, to rest this defence of the statute of
limitations on the 7th section of the Canadian Peti-
tion of Right Act, 1876, as a defence which would
have been available if this had been an action between
subject and subject; and so considered to hold that the
title asserted by the suppliants has' long since been
barred and extinguished.

It is no answer to this defence of the statute of limi-
tations to say that there was no statutory provision
regulating the procedure by petition of right before
1875 when the first Petition of Right Act, 88 Vic. ch.
12, was passed. It does not follow that there was no
remedy against the crown either by mandamus or
some other proceeding prior to the statute which
only prescribed the practice to be applied in such cases
and did not originate the remedy. It is said to be a
constitutional obligation binding on the advisers of the
crown to put in a course of judicial enquiry any reason-
able claim on the part of a subject to recover his pro-
perty in the hands of the crown, and this obligation
existed before as well as since the statute of 1875.

Moreover, the statute began to run in 1843 in favor
of the body incorporated under the title of the
"Principal Officers of Ordnance," in whom the pos-
session of the land remained until it was handed over
to the crown as representing the province in 1856.

(1) Scott v. Nixon, 3 Dr. & War. 388.
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That corporation was capable of suing and being sued 1887

by the express terms of the act incorporating it. Then MCQIEEN

nothing can be better established as a universal ruleT, QUEEN.

of English law, applying to all statutes of limitations St J.
from the statute of fines down to the statutes passed
in the 3-4 W. 4, whatever may be their character,

whether operating by way of extinguishment of the
right or bar to the remedy, that when the statute once

begins to run no disability afterwards supervening
will stop the running; it continues to run, notwith-
standing any subsequent disabilities even though. as
Sir William Grant says in Beckford v. Wade (1), it
should be one actually excluding the possibility of

obtaining relief, as by the closing of the courts during

war or rebellion. The authorities on this head are

too numerous and conclusive to leave the least doubt

on the point (2).

It is plain therefore that the well known rule of

Roman and French law contra non valentem agere nulla

curritprescriptio, does not in its entirety hold good in

English law.

Then to apply the above rule to the present case and

to consider its effect when taken in connection with

the 7th section of the Petition of Rights Act of 1876,
it is manifest that if the crown, after having held the

possession of the land from the date of the trans-

fer to the province in 1856, had sold it to a sub-

ject, and the purchaser, after the lapse of the statutory

period of 20 years dating from 1843, that is for a period

making up 20 years when added to the time of pos-

session by the principal officers (namely, the 13 years

between 1843 to 1856) but before he had himself held

(1) 17 Ves. 97. 13 Q. B. 509; Rhodes v. Smethurst,
(2) Doe Duroure v. Jones, 4 6 M. & W. 351; Skeffngton v.

T. R. 300; Cotterell v. Dutton, 4 Whitehurst, 3 Y. & C. 1 ;
Taun. 826 ; Horfray v. Scroope, Beckford v. Wade, 17 Ves. 97.
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1887 it for 20 years, had been sued by the suppliant for the re-
MaQUEEN covery of the land, such a purchaser could undoubtedly

VH have successfully pleaded the statute. And if so the
- crown is enabled by the 7th section of the Petition of

strong JRights Act to do the same, since it is by the express
terms of that enactment authorized to set up all de-
fences which would have been available in the case
of a subject.

Further, independently of the 7th section of the
Petition of Rights Act it would appear clear that the
crown acquiring lands from persons in favor of whom
the statute of limitations had begun to run before the
possession was transfered to the crown would, on the
principle of the authorities before referred to, be entit-
led to the beilefit of the statute. Granting that the
statute would not begin to run whilst the lands were
in the hands of the crown by reason of the claimant
being disabled from maintaining an action for the
recovery of the land, yet when the statute began to
run whilst the land was in the possession of subjects,
as were the Principal Officers of Ordnance, it would
seem the subsequent disability arising from the pos-
session vesting in the crown ought not to have any
other or different effect from that caused by other
supervening disabilities such as infancy or coverture.

I am of opinion that the appeal should be dismissed
with costs.

FOURNIER, J:-Le pr6sent appel est d'un jugement
rendu par la cour d'Echiquier, le'19 novembre 1883,
renvoyant la p6tition de droit de 1'appelante avec
d6pens.

Les faits de la cause sont longuement expos6s dans
la p6tition de 1'appelante et dans le cas sp6cial soumis
d e consentement par les deux parties.

L'aieule de 1'appelante Grace McQueen 6tait incon-

84 [VOL. IVI.



SUPREME COURT OF CANADA.

testablement propri6taire en vertu de lettres patentes 1887
6mises sons le grand sceau, le 20 mai et le 10 juin MOQUEN
1801, d'une grande 6tendue de terrain dont celui .
r6clam6 en cette cause faisait partie. Ce terrain serait o

plus tard pass6 en la possession de la Couronne, dans -

les circonstances suivantes, conform6ment A 1'admis-
sion des parties.

4o. Prior to the death of Grace McQueen, Colonel By, the then
officer in charge of the Rideau Canal and works, acting under the
provisions of the said Rideau Canal Act for His then Majesty, for
the uses and purposes of the said Canal, had from the parcels of
land patented as aforesaid, ascertained set out and taken possession
of one hundred and ten acres thereof, which he thought necessary
and proper for the purposes of said Canal, and the officers of Her
Majesty or the purchasers from Her Majesty, hereinafter mentioned
have held possession of the same from thence hitherto.

La 2e section de 1'acte du canal, 8 Geo. 4, ch. 1,
donnant A l'officier en charge de la construction du
canal le pouvoir d'expropriation pour les fins du
canal, est congu en ces termes (1):

Les sections 4, 5, 6, 7 et 8 du m~me acte pourvoient
an mode de proc6dure A suivre pour l'6valuation des
dommages.

Grace McQueen est d6c6d6e ab intestate le 11 septem-
bre 1827, laissant comme son h6ritier 16gal, Wm
McQueen.

Des 110 acres pris pour les fins du canal il n'en a
jamais U6 employ6s que vingt, le surplus, 90 acres,
quoique n'ayant jamais 6t6 consid6r6 comme n6cessaire
pour cette fin, est cependant rest6 en la possession de
la Couronne.

Parmi les moyens de d6fense invoqu6s est le sui-
vant:

13. 1 submit that by reason of the enhancement of the value of
other lands of the said Grace McQueen, and of the other benefits
and advantages which accrued to her and those representing her,

(1) See p. 62.
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1887 the crown never became liable to make compensation for the lands
in question in this matter.

MCQUEEN
V. La v6rit6 de cet 6trange moyen de d6fense est cons-

THE QUEEN.
H Q tat6e de la manibre la plus positive dans les termes

Fournier J. suivants de l'article 25 du special case, oil il est dit:
25o. No payment or compensation in money has ever been made

by the crown to Grace McQueen or to William McQueen or to the
suppliant or to any person claiming under them for the 20 acres
actually used for canal purposes or for the residue of the hundred
and ten acres set out, ascertained and taken possession of as afore-
said but not so used.

Il n'est ni admis ni prouv6 que Grace McQueen alt
jamais consenti en faveur de la Couronne un contrat
on titre quelconque pour transf&rer & cette dernire le

fee simple qui lui appartenait dans le terrain en question.
Toutefois il est 6vident d'aprbs les plaidoiries et les

admissions de faits des parties qu'il n'en existe pas et
qu'il n'y en a jamais eu. L'article 4 des admissions,
constate que c'est avant la mort de Grace McQueen
que le colonel By,

Has ascertained, set out and taken possession of one hundred
and ten acres.

11 est done certain qu'il y a eu prise de possesion
sans titre A moins que le setting out ne soit lui-mime
un titre, comme on le pr6tend. D'apr~s la 2e section
de 8 G. 4 cb. 1, (Canal Act) ce n'est qu'apris le pro-
c6d6 pr6liminaire de d6termination du terrain n6ces-
saire pour le canal que l'officibr en charge

is empowered to contract, compromise and agree with all persons
who should occupy, be possessed of or interested in any lands or
grounds which should be set out or ascertained as aforesaid, for the
absolute surrender, etc.

L'interpr6tation de cette clause a donn6 lieu A la
question de savoir & quelle 6poque Grace McQueen
s'est trouv6e expropri6e et d6poss6dde de sa propri6t6, si
toutefois elle 1'a t&, et quand la Couroune en a t6
investie. La simple prise de possession pour les fins
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du canal suffisait-elle pour cela, oi bien ne fallait-il 1887

pas apris la d6termination du terrain requis a contract, MCQUEEN

compromise or agreement auxquels la m~me section donne H .
TEQUEEN.

les effets 16gaux en ces termes: F
And all such contracts, agreements and surrenders should be valid Fournier J.

and effectual in law, to all intents and purposes whatsoever.

Les opinions se sont partag6es A ce sujet. Sir William
Richards, dans la cause de Tylee v. La Reine (1) oi les
repr6sentants du colonel By r6clamaient comme sa
propri6t6 le terrain en question en cette cause, a d6cid6
que le seul proc6d6 de d6termination (setting out and
ascertaining) avait 6t0 suffisant pour investir 16gale-
ment Sa Majest6 de cette m~me propri6t6. Dans son

jugement de la pr6sente cause, au sujet de la mame
propri6th r6clambe maintenant par les repr6sentants de
Grace McQueen, I'honorable juge Gwynne, apr~s une
longue et savante dissertation stir cette question, en
est venu A la conclusion que Grace McQueen 6tant
d6c6d6e sans avoir fait aucun contrat avec le colonel
By, elle a laiss6 la propri6t6 en question & William Mc-
Queen, son h6ritier 16gal. Son argumentation sur ce
point me paralt concluante; comme la citation en
serait trop longue, je r6fere A son jugement dans cette
cause, sur cette question.

D'apris l'honorable juge, un titre de Grace McQueen
ou de ses repr6sentants 6tait n6cessaire pour investir
Sa Majest6 de la propri6t6 en question. D'apris
I'opinion de Sir William Richards, le setting out et la
prise de possession par le colonel By 6taient suffisants
pour donner un titre A la Couronne. Je suis d'avis
avec 1'honorable juge Gwynne qu'un titre 6tait n6ces-
saire, mais je ne crois pas comme lui que le deed du 6
fAvrier 1832 par William McQueen au colonel By, qu'il
suppose avoir agi dans cette transaction comme trustee
de la Couronne, soit un titre suffisant pour avoir in-
vesti la Couronne. J'en donnerai les raisons ci-aprbs.

(1) 7 Can. S. C. R. 651.
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1887 L'opinion de 1'honorable juge Gwynne sur la n6ces-
McQUEEN sit6 d'un tite a 6t6 partag6e par Sir Hugh Cairns, alors

solliciteur g6n6ral et plaidant comme tel pour Sa
- Majest6 dans la cause re Holmes, (1) oix les m~mes

Fourniet J.
questions, au sujet du m~me terrain ont 6t0 soumises
A la cour de Chancellerie, en Angleterre, en vertu
d'une p6tition de droit contre Sa Majest6. Les repr6-
sentants du colonel By fondaient leur reclamation sur
1'acte que lui avait consenti William McQueen, le 5
f6vrier 1832; l'honorable solliciteur g6n6ral dit A ce
sujet:

Moreover the suppliants have shown no title, which, if in any one,
is in the representative of Grace McQueen.

Le jugement qui renvoya cette p6tition est fond6
sur le seul motif d'absence de pouvoir dans la cour
de Chancellerie en Angleterre pour disposer d'une
propri6th immobilibre en dehors des limites de sa juri-
diction. Mais on trouve dans l'opinion du solliciteur
g6n6ral une refutation complkte des pr6tentions du
colonel By. Dans une autre partie de son argumenta-
tion, apr6s 1'expos6 des objections A la juridiction de
la cour, il exprime 1'opinion que c'est aux h6ritiers de
William McQueen qu'appartient cette propri6t6:

If all these difficulties [au sujet de lajuridiction] were got over,
the persons entitled to claim the restoration would be the represen-
tatives of William McQueen, and not those who claim under colonel
By. The conveyance of 1832 passed all the interest which William
McQueen had in the land, but it would not pass an interest which
was only enacted by a long subsequent act of parliament in favour
of " the party or parties from whom the land was taken." The
suppliants are not such parties.

En effet lorsque la vente A By a 6t0 faite par William
McQueen, le 6 f6vrier 1832, la Couronne 6tait d6jA en
possession depuis au-delA de cinq ans, c'est-A-dire
depuis au moins le 11 septembre 1827, date du d6chs
de Grace McQueen, de sorte que William McQueen

(1) 2 J. & H. p. 540.
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n'avait pu transf6rer & By des droits A une propri6t6 1887
dont il n'6tait pas en possession et qui avait depuis MOQUEEN

longtemps auparavant 6t enlev6s A sa mare an nom de THE .
la Couronne qui en 6tait alors en possession. FoUN.

Fournier J.
De plus, cet acte du 6 f6vrier 1832, fait onze ans

avant la passation de la 7 Vict., ch. 11, sec. 29 (Vesting
Ordnance Act), ne pouvait transf6rer au colonel By des
droits qui n'ont pu appartenir A William McQueen que
onze ans plus tard, en vertu du proviso de la section 29.
Ceci devrait 6tre concluant si ce n'6tait A cause du
caractbre de trustee que 1'honorable juge Gwynne
attribue an colonel By dans cette transaction du 6
f6vrier 1832.

Il n'est pas douteux que lorsque le colonel By ex-
ergait ses attributions dans les limites de la loi 8 Geo. 4,
ch. 1, et prenait possession de terrains n~cessaires pour
les fins du canal, il devait 6tre regard6 comme un trustee
pour Sa Majest6. Mais pent-on lui priter cette qualit6
lorsqu'il agit dans une transaction tout A fait en dehors
des pouvoirs qui lui sont confir6s par le statut, pour
1'acquisition d'un terrain qui n'6tait pas n~cessaire
pour le canal-A une 6poque (le 6 f~vrier 1832) oi le
canal 6tait construit, puisqu'il fut ouvert au trafic
deux mois aprs-et pour un terrain qu'il n'a cess6 de
r6clamer comme sa propri6t6 personnelle, comme le
d6montrent les faits admis et pro.uv6s. 11 a protest6
bien des fois et de la manibre la plus formelle contre
cette qualit6 de trustee de la Couronne qu'on lui a pr~t6e
dans la transaction du 6 f6vrier 1832. Loin de l, il a
mainte fois r6clam6 en justice et autrement cette pro-
pri6t6 comme ayant 6t0 acquise par lui et pour son
b6n~fice personnel, et A d~faut de la propri6t6, une
compensation. Une premibre fois il a obtenu une r&-
f6rence & arbitres, qui out refus6 de lui accorder des
dommages A raison de cette propri6t6. Cette m~me
reclamation a 6t plus tard r6f6r6e A un jury, qui a
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1887 d6cid6 comme les arbitres 1'avaient d6ji fait. II ne s'est
MCQUEEN pas content6 de protester personnellement contre cette

THE UEEN. qualit6 de trustee, ses h6ritiers et reprbsentants out
Fu soutenu comme lui qu'il n'avait pas cette qualit6-et

Fourier J. Pun d'eux, C. W. By, a r6clam6 cette propri&t6, en
juillet 1856, par une demande adress~e au gouverneur
en conseil, r6clamation qui a 6t6 repouss~e par la Con-
ronne. Les trustees de la succession du colonel By out
m~me r6clam6 cette propri6t6, en Angleterre, par une
p6tition de droit devant la cour de Chancellerie-in re
Holmes (1). Cette r6clamation 6tait encore une r6pudia-
tion de la qualit6 de trustee. En dernier lieu la m~me
propri6t6 a encore t6 rclam6e par ses h6ritiers et re-
pr6sentants devant la cour d'Echiquier du Canada, daus
la cause de Tylee v. La Reine (2), oA des efforts consid6-
rables out 6t6 faits pour faire d6clarer que cette pro-
pri6t6 appartenait A ses h6ritiers. Cette proc6dure ne re-
posait que sur sa pr6tention qu'il n'avait pas agi comme
trustee, mais pour lui-mime. Non seulement le colonel
By et ses repr6sentants ont ni6 cette qualit6 de trustee,
mais la couronne elle-m~me se trouve en avoir fait une
r6pudiation solennelle par 1'acte 7 Vic. ch. 11, section
29, en d6clarant que les propri6t6s non employ6es pour
l'usage du canal seraient rendues A ceux de qui ils
avaient 6t prises. C'6tait dire clairement que n'6tant
pas n6cessaires pour le canal, elles avaient 6 prises
ill6galement par le colonel By, et r6pudier sa pr6ten-
due qualit6 de trustee. En face de cette r6pudiation
de la part des deux parties int6ress6es peut-on se fonder
sur cette pr6tendue qualit6 de trustee pour lui faire
produire l'effet d'une vente valide et 16gale. Sans
l'attribut de cette qualit6 an colonel By, I'honorable
juge Gwynne aurait t6 forc6 d'admettre que la Con-
ronne n'avait pas de titre, et la cons6quence in6vitable
eut t6 un jugement en faveur de l'appelante.

(1) 2 J. & H. 527. (2) 7 Can. S. C. R. 651.

90 [VOL. XVI.



SUPREME COURT OF CANADA.

Il me semble que cela suffit pour faire voir que le 1887

titre de propriet6 appartenant A Grace McQueen, en MOQEEN
vertu des lettres patentes du mois de mai et juin 1801,

Q TE UEEN.
n'a jamais t6 ali6n6 ni en faveur du colonel By per- -
sonnellement, ni par son entremise comme trustee, Fournier J.
en faveur de la couronne. Ce titre existe encore de
droit dans la personne des repr6sentants de Grace
McQueen.

Ind6pendamment de ce titre l'appelante peut encore
en invoquer un autre, reposant sur un texte de loi.
C'est celui qui r6sulte du proviso suivant de la section
29 de la 7 Vic. ch. 11, conqu en ces termes:

Provided always and be it enacted, that all lands taken from
private owners at Bytown, under authority of the Rideau Canal Act,
for the use of the Canal, which have not been used for that purpose
be restored to the party or parties from whom the same were taken.

Ainsi que je crois l'avoir 6tabli plus haut le titre de
Grace McQueen n'ayant jamais t6 ali~n6, il ne reste
done A sa repr6sentante, l'appelante, qu'A faire voir
qu'elle est encore dans- les conditions de pouvoir in-
voquer le b6n6fice de ce proviso. Je ne crois pas
devoir m'arr~ter aux consid6rations qui ont t faites
sur 1'endroit qu'occupe cette disposition dans la section
29, comme n'ayant pas de connexion avec les autres
parties de cette section ofi 'on dit qu'elle se trouve
isolke et hors de place. Ce ne sont nullement des
raisons pour -ne pas lui donner son plein et entier
effet, si elle est d'ailleurs claire et pr6cise. En outre, elle
me semble 1A A sa place, aussi bien que dans aucune
autre partie de 1'acte. 11 s'agit, il est vrai, de la manibre
de donner des titres par les officiers de 1'ordonnance,
dans des seigneuries du Bas-Canada,-mais comme il
n'y en avait pas A donner A ceux dont on avait illigale-
ment pris les propri6t6s sons pr6texte qu'elles 6taient
n6cessaires A la construction du canal, il n'y avait
qu'en ordonner la restitution. Et il 6tait d'autant plus
n~cessaire de le faire que la 16re clause de cette loi

YOL. XVI.] 91



SUPREME COURT OF CANADA.

1887 mettant au nombre des propri6t6s transf6r6es aux
MCQUEEN principaul officiers do l'ordonnancO, le canal Rideau,

H . canal and works, lands, 4c., les dits officiers auraient puTHE QUEEN.

-u croire que les terrains auxquels le proviso fait allusion
Fourmer J.

leur 6taient aussi transf6r6s. Dans le but d'6viter des
difficult6s, il est 6vident que la loi ne leur a impos6 A cet
6gard qu'un devoir bien simple et bien facile A remplir,
celui de remettre les propri6t6s prises mais non em-
ploy~es A l'usage du canal, aux personnes de qui elles
avaient 4t6 prises. Il n'y avait pour cela qu'A en aban-
donner la possession dont se d6mettait le Couronne
sans en investir les officiers de l'ordonnance comme le
fait voir la c6dule A la fin de 1'acte, transf6rant le canal
et les terrains lawfully purchased and taken, &c., as
necessary for the purposes of the canal. Ceux qui n'a-
vaient pas 6 employ6s pour l'usage du canal n'6taient
donc pas mis sous leur contr6le. Les propri6t6s par
l'op6ration de la loi 6taient rendues aux propri6taires.
Les officiers de l'ordonnance n'avaient qu'un devoir de
constatation de l'identit6 de ces propri~t6s a remplir
pour mettre ce proviso A ex6cution.

Quoi qu'il en soit, ce proviso, fait pour r6parer de
graves injustices commises dans la construction du
canal, avait sa place dans cet acte et doit 6tre d'autant
plus respect6 qu'il n'offre pas un doute possible sur sa
port6e et sa signification.

Maintenant A quelles conditions sont soumises
les personnes d6sign6es dans ce proviso ? II faut-
lo Qu'elles 6tablissent que les propri6tis out t6 prises
sous 1'autorisation du Rideau Canal Act pour 1'usage
du canal; 2o. Que ces m~mes propri6t6s n'ont pas
t employ6es pour les fins du canal. VoilA les

seules conditions impos6es. L'admission de faits
constate que la propri~t6 r~clam~e a 6t prise pour les
fins du canal, art. 4, p. 21 du dossier-et Part. 25 re-
connalt qu'elle n'a pas t6 employee A cette fin. La
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preuve de l'appelante 6tant compl~te et son droit claire- 1887
ment 6tabli par le proviso, rien ne devrait done plus McQUEEN

faire obstacle A la remise de sa propri6t6. THE UEEN.

Mais pour Aviter de donner effet A une disposition Fournier J.
16gale aussi claire que celle dont il s'agit, on refuse de
lui reconnaitre le caractare g6nbral et absolu que lui
donne les termes dans lesquels elle est conque, pour
en restreindre l'application an b'6n.fice d'un seul in-
dividu, Nicholas Sparks.

Cette pr6tention est appuy6e sur la 9e Victoria, ch.
42, dont on trouve une analyse dans le jugement de
1'honorable juge Gwynne qui, comme Sir William
Richards dans la cause de Tylee v. La Reine, exprime
l'opinion que ce statut n'a 6t0 pass6 que pour venir au
secours de Nicholas Sparks.

Il est certain que ce statut declare que le proviso de
la 29e clause de la 7e Vict., ch. 11, shall be construed to
apply to all land at Bytown set out and ascertained and
taken from Nicholas Sparks en vertu de 1'acte du canal
Rideau, 8 Geo. 4, ch. 1,-et il est pourvu A un mode
de proc6dure pour le faire rentrer en possesion. Du
fait que Sparks seul est mentionn6 dans cet acte, on
n'en peut conclure autre chose si ce n'est qu'il est un
de ceux auxquels il 6tait applicable, il n'est pas d6clar6
Atre le seul ayant le droit d'invoquer le b6ndfice du
la loi, il est seulement dit que le proviso sera inter-
pr6t6 comme le comprenant. Nulle expression com-
porte 1'id6e qu'il ne s'applique A aucune autre per-
sonne et aucune expression dans 1'acte n'en comporte
la Trvocation. Comme ces dispositions 16gislatives ne
sont pas en contradiction les unes avec les autres, elles
penvent et'doivent 6galement subsister, comme ind6-
pendantes les unes des autres. On a donn6 aussi, suivant
moi, A la 9e Vic., ch. 42, un effet restrictif que ne
comporte pas la teneur de ses dispositions. Cet acte ne
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1887 me paralt aucunement affecter les droits de 1'appelante

MOQUEEN en vertu du proviso.

H UEEN. Une autre objection est que par 1'acte 19 Vic. ch. 54,
- la Couronne a t6 investie du terrain r6clam6. L'hon-

Fournier J.
orable juge Gwynne s'exprime ainsi an sujet de cette
proposition:

Then it is clear that, and indeed it is admitted that (notwith-

standing anything contained in 7th Vio. c. 11,) the lands in question

here were by 19 Vie. c. 54 vested in her Majesty for the public uses

of the late Province of Canada, and that while still so vested they
were by the B. N. A. Act placed under the exclusive control of the

Dominion Parliament.

Malgr6 tout le respect que j'ai pour 1'opinion de
1'honorable juge, je suis forc6 de diff6rer avec lui sur
cette question. Il me semble, au contraire que cet acte,
dont le but 6tait de transporter & 1'un des principaux
secr6taires d'Etat pour le d6partement de la guerre les
terrains qui 6taient en vertu de la 7e Vic. ch. 11 sous
le contr6le des principaux officiers de l'ordonnance, a
soigneusement 6vit6 de faire aucune mention du ter-
rain r~clam6, et que les expressions employees font voir
qu'il est rest6 dans la position qui lui a td faite par le
proviso de la section 29.

Les propri6t6s mentionn6es dans cet acte out t6
divis~es en deux classes 6numr6es dans la premibre
et la deuxi~me c6dules annex6es au dit acte. Celles de
la premibre c6dule consistant en constructions et tra-
vaux militaires, sont transport6es au principal Secr&
taire d'Etat pour la guerre. Celles de la deuxibme
c6dule sont d~clar~es retourner A Sa Majest6 pour 1'a-
vantage de la province. Au nombre de ces proprift6s
se trouve le Canal Rideau dans le paragraphe ainsi
conqu:

Rideau and Ottawa Canals, City of Ottawa Barracks, Block houses

and adjuncts of the Canal.

A moins de pr6tendre que les 90 acres des terrains
r6clam6s se trouvent compris dans le terme " adjunct,"
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il est 6vident qu'ils en sont exclus. Le mot adjunct 1887
qui est d6fini en anglais " something added to another MOQEN
but not essentially a part of it," ne peut s'appliquer THE UEEN.
qu'aux choses n~cessaires et actuellement employ6es F r J

l'exploitation du canal. Les 90 acres en question n'en Fournier J

out jamais fait partie et n'ont jamais 6t6 employds A
l'usage du canal, comme le fait est reconnu et admis,
et ne peuvent 6tre par cons6quent consid6rbs comme
un "adjunct" du canal.

Ce statut loin d'avoir investi la Couronne de la pro-
pri~t6 en question pour le b6n6fice de la province en
rAvoquant le proviso, a au contraire r6serv6 les droits
de tous ceux qui avaient des r6clamations au sujet des
terrains, bitisses on autres propri6t6s mentionndes dans
la section 7 pr6c6dente. Cette section est celle op6rant
le transport des propri~t6s de la c6dule 2e.

La section 9 va encore plus loin en limitant la r6vo-
cation de 1'acte 7 Vict., ch. 11, aux seules propri6ths
mentionnies dans la 2e c6dule, elle laisse 6videmment
subsister le proviso de la section 29. De sorte que ce
statut n'affecte en aucune manibre le droit de l'appe-
lante.

Il y a le mime argument A faire contre la pr6tention
que le terrain en question a pass6 an gouvernement
f6d6ral par l'acte de conf6d6ration. La section 108 lui
transporte les propri6t6s mentionn6es dans la 3e c6dule,
article ler: " Canals, with lands and water powers
connected therewith." Cet article comprend certainement
le canal Rideau, et les mots "with lands connected
therewith," comprennent bien certainement aussi les
terrains n6cessaires et employ6s A 1'usage du canal,
mais ne comprennent pas les 90 acres qui sont admis
n'avoir jamais 6t6 employds A 1'usage du canal.

Aprbs avoir attentivement examin6 les divers statuts
qui concernent le sujet en question, j'en suis venu A la
conclusion qu'aucun d'eux n'a eu 1'effet de r6voquer le
proviso de la section 29, et qu'il doit encore avoir son.
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1887 plein et entier effet et qu'il forme un titre 16gal en
MoQUEEN faveur de I'appelante. Pour conclure je citerai les

E ENpTaroles de Sir Hugh Cairns in re Holmes (1) qui, suivant
THE QUEEN. moi, sont parfaitement applicables A cette cause:
Fournier J. There has been no conveyance to vest the legal estate in the

Crown or previously in the ordnance officers, and the enactment that
the lands be restored is not a direction that they shall be reconveyed,
nothing being necessary except the surrender of possession.

11 est vrai que les opinions exprim6es par Sir Hugh
Cairns dans cette cause, re Holmes (1), n'ont pas regu la
sanction judiciaire, parce que la cour de Chancellerie
se d6clarant incomp6tente A statuer sur les droits de
proprit6 d'immeubles situ6s en dehors des limites de
de sa juridiction, ne rendit en cons6quence aucune
d6cision sur les autres questions d6battues.

Mais ces opinions de Sir Hugh Cairns n'en sont pas
moins de la plus haute importance et ne m6ritent pas
moins la plus grande consid~ration, non seulement A
cause de la science profonde de cet 6minent juris-
consulte, mais aussi par le fait que dans cette cause il
parlait officiellement comme Solliciteur-g6n6ral, au nom
de Sa Majest6, et que sa haute fonction que l'on peut.
assimuler A une magistrature, l'obligeait dans ce d6bat
entre Sa Majest6 d'un c6t6 et des sujets de l'autre, a
dire de quel c6th se trouvait la loi et la justice. Il s'est
formellement d~clar6 contre les pr6tentions des h6ri-
tiers By, d~clarant que la loi avait ordonn6e de rendre
la propri6t6 en question aux h~ritiers de Grace McQueen.

Ces opinions me paraissent non seulement justifier
les droits de l'appelante, mais en Atre en m6me temps
une admission solennelle devant Sa Majest6.

La Couronne oppose encore deux autres moyens de
d6fense, le premier fond6 sur la prescription introduite
par la septibme clause de l'acte des p6titions de droit
de 1876, et la deuxibme, un estoppel, fond6 sur 1'acte de
vente du 6 f6vrier 1832, au colonel By, par William

(1) 2 J. & H. 535.
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McQueen, dont 1'appelante est h6ritibre en loi et comme 1887

telle garante de 1'ex~cution des dits actes. MoQUEEN
La 'e section de 1'acte des Ptitions de droit est en THE UEEN.

ces termes:
Fournier J.

The statement in defence or demurrer may raise beside any legal
or equitable defences in fact or in law available under this Act, any
legal or equitable defence which would have been available had the
proceedings been a suit or action in a competent court between sub-
ject and subject, and any grounds of defence which would be suffi-
cient on behalf of Her Majesty may be alleged on behalf of any such
person aforesaid.

La Couronne par cette section se trouve avoir main-
tenant le droit qu'elle ne poss~dait pas avant ce statut,
dans Ontario, et qu'elle ne posside pas encore actuelle-
ment en Angleterre, d'invoquer les statuts de timetatton.
Ce droit ne lui est pas conf6r6 d'une manidre directe, il
est une cons6quence du privilige accord6 & Sa Majest6
de plaider tous moyens* de droit on d'6quit6 qui pour-
raient 1'6tre, comme dans une poursuite entre parti-
culiers. Les statuts de limitation ou de prescription
6tant un moyen Ide d6fense i la disposition des par-
ticuliers; 1'effet de cette section est de permettre & la
Couronne de s'en pr~valoir.

L'acte des p6titions de droit a 6t0 pass6 pour combler
une lacune consid6rable dans notre 16gislation qui ne
permettait pas de mettre la Couronne en cause pour
le riglement des difficult6s r6sultant de ses nombreux
contrats pour travaux publics, reclamation de propri~t6,
etc., etc. Il y avait urgence A cet 6gard et pour
r6m~dier A ces graves inconv6nients, il ne fallait qu'un
simple acte accordant la facult6 de poursuivre la
Couronne, et r6glant le mode de procader. Aucune ligis-
lation nouvelle sur le droit civil n'6tait n6cessaire pour
cela. Les droits d'action sont r6gl6s par le droit civil
de chaque province et doivent Atre jug6s et d6cid6s
d'apr~s ce m6me droit.

La Couronne n'ayant pas avant cet acte le droit de
7



SUPREME COURT OF CANADA.

1887 plaider prescription, on a done en lui accordant le

MGQuEEN plivilige apport6 une modification importante au droit

m QUEEN. civil des provinces dans lesquelles ce droit n'existait

F e pas avant d'avoir 61A introduit par cette loi. Cette
Fournier J..

modification est d'autant plus importante que Sir W.
Richards dans son jugement de la cause de Tylee v. La
Reine (1) a donn6 A cette loi un effet r6troactif, et d6clar
prescrits et 6teints les droits qui ne 1'auraient pas t6
sans cela. En supposant qu'il n'y aurait eu que ce
seul moyen de d6fense, Tylee aurait done vu ses droits
6teints et prescrits au moment oA entrait en force une
loi qui en lui ouvrant la port des tribunaux, lui enle-
vait en mAme temps son droit d'action.. Tylee n'est
pas un cas isol6, l'appelante n'est pas non plus seule
dans cette position anormale. Cette proscription, car
c'en est une, et des plus injuste, fait main basse sur
les droits acquis de nombreux sujets qui sachant que
la Couronne ne prescrivait pas contre eux, ne se sont
gubre hAt6s de faire valoir leurs r6clamations contre
elle. Il est de toute &vidence que cette loi viole des
droits acquis et que son approbation sera dans bien des
cas une v6ritable spoliation consommbe au nom de la
loi. Peut-on dire que la loi avait en vue un pareil
r6sultat? Certainement non, car rien dans son texte
n'indique une semblable intention. Les criantes in-
justices. qu'elle causerait si elle 6tait appliqu6e aux
transactions pass6es sont de puissantes raisons en loi
pour refuser de lui donner un effet r6troactif. Le sujet
qui fait la mati6re de cette 16gislation 6tait tout-&-fait
nouveau, et, comme toute loi nouvelle, elle ne doit
avoir d'application que pour le pass 6. Cette loi pon-
vant causer des injustices aussi graves que celles aux-
quelles je viens de faire allusion, ne peut done avoir
d'effet r6troactif ! moins d'une disposition formelle A
cet effet qui n'existe pas. Il n'est gubre n6cessaire de
r6f6rer aux autorit6s sur la rTtroactivit6 des lois. Elles

(1) 7 Can. S. C. R. 651.
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sont tras connues et on en trouvera une longue liste 1887
dans la cause de Taylor v. La Reine, (1). MOQUEEN

Pour arriver A admettre la r6troactivit6 de cette loi, THE UEEN.

Sir W. Richards s'est sans doute appuy6 sur cette con- -

sid6ration, qu'en g6nbral, la pr6somption de non r6tro- r.

activit6 des lois ne s'applique pas A celles qui ne
concernent que la proc6dure et la pratique des cours.
Ceci est sans doute vrai pour ce qui concerne la pro-
cAdure et la pratique, mais non pas lorsqu'il s'agit
comme ici d'un principe du droit civil: la prescription.
Mais m~me en fait de proc6dure, il y a des exceptions
dans les cas o' la nouvelle proc6dure prjudicierait
aux droits 6tablis pous 1'ancienne, ou porterait pr6-
judice A la bonne foi des parties (2).

But the new procedure would be presumably inapplicable where
its application would prejudice rights established under the old
or would involve a breach of faith between parties.

Le mgme auteur page 271 dit:
The general principle, indeed, seems to be that alterations in

procedure are always retrospective, unless there be sone good
reason against it (3).

* Puisque d'apris l'autorit6 ci-dessus, il y a lieu de
faire exception A l'application de ce principe lorsqu'il
y a de bonne raison, l'exception doit Atre appliqu6e
dans le cas actuel, car je ne pense pas qu'il puisse s'en
trouver un seul dans lesquels il y ait de meilleurs et
plus justes raisons pour ne pas donner d'effet r6troactif
A la loi. J'ai dbjA signal6 plus haut les graves injus-
tices qui r~sulteront de la r~troactivit6 de cette loi.
Elle d6truit certainement le droit de proprit6 de l'appe-
lante. Et dans quelles circonstances ? C'est lorsque la
Couronne admet qu'elle n'a jamais pay6 A 1'appe-
lanie le prix de sa propri&t, ni A ses auteurs, ni
A qui que ce soit pour elle, lorsqu'un texte de loi

(1) 1 Can. S. C. R. 65. Gardner v. Lucas, 3 App. Cas.
(2) Maxwell p. 273. 603; and Kimbray v. Draper, L.
(3) See per Lord Blackburn in R. 3 Q. B. 163.
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1887 non r&voqu6, le proviso de la section 29, recon-
MoQUEEN naissait ses droits et qu'aucune prescription ne les

THE QEEN. affectait. Par cette T6troactivi6 on lui enlhve sa

-7 proprit6 pour 1'attribuer contre toute justice A Sa
Fournier J.

Majest6, qui a d&clar6 en vertu d'une loi que
cette propri6t6 devait tre rendue A l'appelante. Et
encore on ne peut arriver a ce d6plorable r6sultant
qu'en donnant A la disposition 7 de 1'acte des P~ti-
tions de droit un effet qui d6passe la limite des pou-
voirs du gouvernement f6d6ral. Cette disposition, si
elle a 1'effet d'introduire une prescription qui n'existait
pas, est 6videmment inconstitutionnelle comme enfrei-
guant les droits des 16gislatures provinciales-tout
autant qu'un statut du parlement f6d6ral qui aurait
d6clar6 A cette 6poque que Sa Majest6 avait en et au-
rait A l'avenir le droit d'invoquer les limitations et
prescriptions.-Un semblable statut ei-t attir6 l'atten-
tion et n'aurait sans doute pas k6 adopt6 parcequ'il
eAt 6t6 consid6r6 comme une invasion des droits des
provinces-mais dans la forme adopt6e, on ne s'est pas
aperu qu'on donnait simplement A la Couronne le
droit de faire les mimes d6fenses que dans les causes
entre particuliers, on lui accordait un droit dont 'ap-
plication pour le pass6 causerait de graves injustices.
Je crois que, comme loi de proc6dure, il y a lieu de
faire ici 1'exception dont parle Maxwell. De plus, je
consid~re cette disposition contraire aux droits des
provinces, comme inconstitutionnelle. J'en conclus,
pour ces deux motifs, qu'on ne peut opposer A l'appe-
lante la prescription fond~e sur la 7e section de 1'acte
des Petitions de droit, etc.

Quant & 1'estoppel fondl sur l'acte de vente du 6
f6vrier 1832 par William McQueen au colonel By, il
est clair qu'il ne peut Atre oppos6 A l'appelante, d'abord
parce qu'elle n'6tait pas partie A cet acte, et ensuite
parce que cet acte pour la partie concernant les 110
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acres 6tait nul pour les raisons que j'ai donn6es plus 1887

haut, et enfin parceque le titre de l'appelante est moQUEEN

6tabli par la loi, le proviso de la section 29. De plus, THE UEEN.

d'apris les autorit6s suivantes, on ne peut se pr6valoir -

de 1'estoppel contre un acte.du parlement:
Everest and Strode Law of Estoppel (1).

It is, perhaps, owing to the above rule, viz: that an Act of Parlia.
ment is a record to which every one is privy, that the doctrine of
estoppel has been considered to have no application so as to permit
parties to a contract to estop themselves in face of an Act of
Partiament. However, whatever its origin, such a rule has been
laid down (c) in re Stapleford Colliery Co., Barrow's case (2).

Bacon V. C. daus la cause in re Barrow, dit (2):
But the doctrine of estoppel cannot be applied to an Act of Parlia-

ment Estoppel only applies to a contract inter partes, and it is
not competent to parties to a contract to estop themselves or any
body else in the face of an Act of Parliament.

Pour tous ces motifs j'en suis venu aux conclusions
suivantes: lo. Que les droits de proprit6 appartenant
a Grace McQueen en vertu des lettres patentes du
mois de mai et juin 1801, n'ont .jamais t 16galement
ali6n6s; 2o. Que la partie do sa proprit6 prise sous
pr6texte qu'elle 6tait n6cessaire A la construction du
canal, n'ayantjamais 6 employ6e A cet usage, le proviso
de la section 29 de 7 Vic., ch. 11, en ordonne la restitution.
3o; Qu'aucune prescription ne peut lui 6tre oppos6e.
4o; Qu'il n'y a pas lieu non plus d'invoquer un estoppel
fond6 sur 1'acte du 6 f6vrier 1832.

Je suis d'avis que l'appel devrait 6tre allou6.

HENRY J.-This is an action brought by petition of
right and involves the title to a large and very valu-
able property, consisting of about ninety acres in the
City of Ottawa, part of which is known as Cartier
Square. It originally formed a part of patents to one
Grace McQueen, dated 10th May, 1801, and 10th June,
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1887 1801, containing about 600 acres. TUnder a statute of
MaqUEEN Upper Canada, passed in 1827, (8 Geo. 4, ch. 1)

THE QEEN. commonly called the Rideau Canal Act, His then
- Majesty 'was invested with certain powers and author-

Henry J...ities necessary to the making, maintaining and using
the canal intended to be completed under His
Majesty's direction for connecting the waters of Lake
Ontario with the River Ottawa, and for other purposes
therein mentioned. Lieut. Col. John By, of the Royal
Engineers, was the officer employed by His Majesty
to superintend the work of making the canal, and it is
admitted that he some time before the passage of the
act, and before the death of Grace McQueen, measured
and made a plan of about 110 acres out of the lands
granted or conveyed by the patents befdre mentioned
to her, and took possession thereof for His Maje3ty,
and it is alleged that such possession has been con-
tinued up to the time of the bringing of this suit,
which was on the 1st of February, 1879. The canal
was finished and opened in May, 1832. Grace
McQueen died intestate on the 18th September, 182.7,
a few months after the passing of the act, leaving
William McQueen, the father of the suppliant, her
sole heir-at-law. He died intestate on the 20th
October, 1845, leaving the suppliant his sole heiress at
law. That in the ordinary course would have estab-
lished the title to the lands in question in the suppli-
ant. How then has she been divested of that title ?

It is said in the first place that she was divested of
the title to the 110 acres by the act of Col. By as before
stated. I cannot arrive at that conclusion for the
statute provides that the laying off of the land and
the filing of the plan made of itself no expropriation,
and provided that the engineer in question was
authorized to arrange for payment for it with the
owner and obtain a surrender of title to His Majesty.
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Such was not done in the lifetime of Grace McQueen, 1887

nor afterwards, and it does not appear that she had MoQUEEN
any knowledge of the laying out of the 110 acres or of TEUEEN,

the filing of the plan. She never was paid anything
for the land so set apart and I have- no hesitation in He J.

declaring that the title to it was in her at the time of
her death, and that title descended to William
McQueen her son and only heir. In Re Holmes, (2);
Sir Hugh Cairns, Solicitor General, on the part of the
Grown, referring to the circumstances of this case,
said:

There has been no conveyance to test the legal estate in the Crown,
or previously in the ordnance officers; and the enactment that the
lands be restored is not a direction that they shall be re-conveyed,
nothing being necessary except the surrender of possession.

Again, on page 536 he says:-
If all these difficulties were got over the persons entitled to claim

restoration would be the representatives of William McQueen, and
not those who claim under Col. By. The conveyance of 1832 passed
all the interest which Win. McQueen had in the land, but it could
not pass an interest which was only created by a long subsequent
act of Parliament in favor of " the party or parties from whom the
land was taken." The suppliants are not such parties.

The positions so taken by the learned solicitor were
combatted by counsel on the other side, and did not
form any part of the judgment in the case. Indepen-
dently, then, of the dicta just quoted, we must consider
the effect of the deed from William McQueen to By on
the 6th February, 1832. At that time the canal was
about finished, and it was opened for traffic in May
following. The 110 acres were then in the possession
of the crown, and not in possession of either McQueen
or By. I am, therefore, of opinion there was no legal
conveyance of the 110 acres to By. The title was
after that either in the crown or in McQueen. If
McQueen held the title, but even out of possession, the

(1) 2 H. & J. 535.

YOL. XVL] 103



104 SUPREME COURT OF CANADA. [VOL. XVL,

1887 law denied him the power or right to transfer it ; if he
u ENC did not transfer it it remained in him. If he should

TEQUEEN. subsequently obtain the possession either by a suit at
- law or otherwise .he would then be in a position to

Henry Jmake a legal transfer, and if seeking to recover the
posession from a wrongful holder by a suit at law
the defendant could not prevent his recovery by set-
ting up the inoperative conveyance. We are not now
trying the question as to which party to the convey-
ance the recovery would finally benefit. The case be-
fore us is between the party who made the inoperative
conveyance, who was no doubt the titled owner, and
one who claims that the title was divested before the
conveyance. If that position is established the right
of the claimant never existed.

It is admitted on all sides that but 20 out of the 110 acres
were required for the canal purposes, and- that no part
of the remaining 90 acres was ever used or considered
necessary for the use of the canal. The possession of
it was, however, as I think wrongfully withheld at all
events since the passage on the 9th of December, 1843,
commonly called "The Ordnance Vesting Act." That
act vested by general terms certain public lands, &c.,
including the Rideau Canal, and the lands and works
belonging thereto in the principal officers of Her Ma-
jesty's Ordnance in Great Britain, and their successors
in office, subject to the provisions of the said act. Now
one important provision of that act in the 29th sec. is
as follows:-

Provided always, and be it enacted that all lands taken from pri-
vate owners at Bytown under the authority of the Rideau Canal Act
for the uses of the canal which have not been used for that purpose
be restored to the party or parties from whom they were taken.

Now the 90 acres in question in this suit were taken
as the proviso states but not used-all lands similarly
placed became subject to the enactment-no matter
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from how many parties they had been taken. They 1887

were to be "restored " not reconveyed. It may be MCQUEN
fairly argued that if the legislature or party or the T*

THEUEEN.
parties who framed the act considered the parties T

wholly divested of the title to the lands in question Henry J.

we would have found the word re-conveyed instead of
the word restored, and directions given and authority
enacted for the party or parties to make the convey-
ances. If that is not the true construction then a
most inapt word was used to provide for a conveyance.
I entirely agree with Sir Hugh Cairns that no convey-
ance was considered necessary and that none is pro-
vided for. It is a legislative intimation to the parties
in effect saying-The crown has taken more of your
land than was necessary for the canal, the title of
what was necessary for the canal and which has been
used, for that purpose, with other public properties of
various kinds, has been handed over to the principal
officers of Her Majesty's Ordnance, but they are not to
have anything to do with the lands taken but not
used for canal purposes. The enactment in the pro-
viso not only proclaims that the principal officers of
the ordnance shall have no title in or control over the
now used lands, but actually conveys them to the
parties from whom they were taken. The act is a
general and most comprehensive one and intended to
cover all the lands and property held by the crown
and containing the declaration that the crown should
no longer exercise any right to or have any interest in
the lands referred to.

In 1856 an act was passed by the legislature of the
late Province of Canada, intituled:

An act for transferring to one of Her Majesty's Principal Secre-
taries of State the powers and estates and property therein des-
cribed now vested in the principal officers of the Ordnance and for
vesting other parts of the Ordnance's estate and property therein
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1887 described in Her Majesty the Queen for the benefit, use and purpose
' of this Province.

MCQUEEN
V. Section 9 of that act is as follows:

T E UEEN. With respect to all lands and other real property comprised in

Henry J. the second schedule to this act annexed, which by this act shall be
- vested in Her Majesty the Queen for the benefit, use and purposes

of this Province in the said recited act of the seventh year of the
reign of Her present Majesty, and every clause, matter and thing
therein contained, shall from and immediately after the passing of
this act be repealed, and the same is and are hereby repealed
accordingly.

On reading the second schedule referred to it will
be found that a great many lots of land and other
property are described and included. The only refer-'
ence to the Rideau Canal is in the last line of the
schedule and in these words : " Rideau and Ottawa
Canals;" and under the descriptive heading there are
the words, " City of Ottawa, Barracks, Block-houses
and adjuncts of the Canals."

What, then, is meant by the words adjuncts to the
canals ? Surely they cannot be intended to apply to
the 90 acres which, since the opening of the canal in
1832-24 years before-had not only never been
used in connection with the canal, but which was con-

sidered by the government agents as not required for the
working or maintenance of it, and which must have
been within the knowledge of the legislature which
passed and those who prepared the proviso in the act
7 Vic. ch. 11. The evidence furnished by the case
clearly shows that for 24 years previous to 1856 the 90
acres in question formed no part of the adjuncts of the
canal. If not sec. 9 above quoted not only does not
repeal the proviso in question so as to affect the 90 acres,
but virtually re-enacts it. It is to that extent a legis-
lative declaration that that proviso was in force in 1856
and should have subsequent operation.

The transfer to Her Majesty made by sec. 6 of the
act of 1856 were stated to be:
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All and every the lands and other real property in this province 1887
comprised in the second schedule to the act annexed, being a por- E

tion of the messauges, lands, tenements, estates and heriditaments, M E
comprised within the provisions and meaning of the said in part THE QUEEN.
recited act of the 7th year of the reign of Her present Majesty, H
which prior to the passing of this act were by the said recited act or
otherwise vested in the said principal officers of Her Majesty'sordn-
ance, and their successors in the said office and which have been
used or occupied for the service of the ordnance department or for
military defence, &c.

Now, to include lands in that referential description
it must be shown first that such lands were at the
passing of the act vested in the principal officers of the
ordnance department, for the statute only refers to
lands previously so vested. I have already shown that
the 90 acres in question were never so vested, and that
the title of Grace McQueen and her heirs remained un-
divested, notwithstanding the laying off of the 110
acres and the filing of the plan. The further proof
necessary would be to show that the lands to be 'vested
in Her Majesty for the use of the Province had been
used or occupied either for the service of the ordnance
department, which is not pretended, or for military
defence, and which is also not pretended. In fact, the
evidence afforded by the case shows that the 90 acres
in question was not used; if used at all it was not for
the service of the ordnance department or for military
defence. The lands held and used for military pur-
poses are designated in the first schedule, and if the
lands in question had been so used they would have
been therein included. For these reasons then, I con-
clude that the 90 acres in question were not included
in the section in question.

The next section (the 7th) contains this enactment:
Provided always, and be it further enacted, that nothing herein

contained shall be taken to affect the rights of any parties claiming
any of the lands, buildings, or other property referred to in the next
preceding section, and in the said second schedule.
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1887 If then the suppliant was entitled to claim the land
MoQUEEN in question at the passing of that act her rights are

T'HE QUEEN. reserved to her thereby.
This statute is re-enacted verbatim in the Consoli-

dated Statutes of Canada (1859) at page 292.
It is contended that the act 9 Vic. chap. 4, which

passed at the instance of Nicholas Sparks, excluded all
other persons in whose favor the proviso in the act 7th
Vic. chap. 11, was enacted, but I cannot bring myself
to the conclusion that it had any such legal result.
If the suppliant had the legal estate in the 90 acres in
question either at common law or by the operation of
the statute 32 Henry VIII, the enactment contained
in the proviso did not add to her title, but if she had
not then I am of the opinion she got such a title as
would convey to her the fee simple, and that title
could only be divested by direct legislation. It was
well known when that proviso was enacted that 90
out of the 110 acres had never been used for canal
purposes and it being contrary to all law relative to the
expropriation of private lands for public purposes that
the 90 acres being such a large excess should, in the
first place, have been marked off and, a greater
wrong still, retained-it is but right to conclude that
the 90 acres should be restored. Neither Grace
McQueen nor her heirs got any payment whatever for
the 110 acres, but it is argued that because an award
was made at the instance of Col. By deciding that the.
property unexpropriated was increased in value to the
extent of the 110 acres, her son was paid for them.
My objection to that contention is that he was in no
way a party to the reference and his interests were
not affected by the award. In the next place neither
of the reference papers were produced nor was the
award, and it is therefore impossible to say whether
the reference for the valuation was for the 110 acres or
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for but the twenty then being used. From the fact 1887
that it was then known that the ninety acres were MCQUEEN

not then required or used, I think the proper con- E QEEN.

clusion, in the absence of proof to the contrary, is that -
Henry J.

the arbitration only had reference to the 20 acres then J
being used and, further, it is not easy to believe that
it would be a necessary sacrifice of more than one
sixth of the whole of the 600 acres or that any arbitra-
tors would have so awarded. It appears from the
case that Nicholas Sparks had made a surrender of
his title to certain parts of land to Col. By for canal
purposes and thereby divested himself of all claim
thereto. He parted with such parts by a surrender
and it was not taken by expropriation proceedings.
When therefore the act 7th Vic. chap. 11, was passed
he occupied a position in respect to the lands surren-

dered wholly different from that of Grace McQueen's
heirs. It was considered, therefore, that as respects
his interests in the whole of his lands taken further
legislation might be necessary. To make title in him

as to the lands surrendered it was necessary not mere-
ly to restore. the possession but to give him a title,

either by express legislation or by a re-conveyance, to
be authorized by an act. In the view of Lord Cairns,
when arguing the case of re Holmes (1), before mention-
ed, alid which I have adopted, no conveyance to the
heir of Grace McQueen was necessary. The act of
1846 (the Sparks act) was considered necessary to pro-

vide for such re-conveyance, and it was done by duly
reciting that doubts existed as to the construction of

the proviso in the act 7 Vic. chap. 11, and it was enacted
that portions of the land should be conveyed to him;
but the legislature then and for the first time excepted
such lands as might be desirable to retain for the ser-
vice of the Ordnance Department for military purposes.

(1) J. & H. 527.
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1887 The legislature, therefore, as far as the canal purposes
MCQUEEN were concerned by that act gave effect to the terms of the

E. proviso, but as some of the land might be required for

- military purposes, for which purposes Sparks had made
no surrender, it enacted virtually an expropriation to
obtain them under the common and usual terms by
valuation of and payment to be made therefor. That
was substantially, as far as Sparks was concerned, a
re-enactment of the terms of the proviso. The legisla-
ture then speaking by the act, said to Sparks: We will
carry out the terms of the proviso and convey all the
unused land to you, but some of the land may be re-
quired for military purposes. We will except such in
case it may be required, and if required, will pay you
for it. If then Sparks was entitled to the substantial
restoration of it by the necessary legal means, why
should not other parties still more favorably situated
be equally so? The difficulty in Sparks' case may have
been considered to have arisen from the surrender he
made by which his title to parts of the land was divested,
but had he occupied the position of William McQueen
I am of opinion no act would have been necessary to
explain the terms of proviso. There may too have been
other reasons why doubts were entertained as to the
proviso. Independently, then, of the legislation as to
the lands of Sparks by the act of 1846, the reason for the
doubts, as to the true intent and meaning of the same
referred to in the act, and as to the land to which it
was intended to apply, are not recited or explained. I
have already referred to the doubts as to the position
of Sparks, after his surrender of parts of his land for
canal purposes, but there must have been doubts also
as to the extent to ivhich the proviso operated as far as
he was alone concerned, for I find the act declares:

That the proviso should be construed to apply to all the land at
Bytown set out and ascertained, and taken from Nicholas Sparks,
Esq., under the provisions of the act 8 Geo. 4 ch. 1, excepting such
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parts as were actually occupied as a part of the canal, and some other 1887
exceptions defining what was to be retained. MCQUEEN

The section in which this provision appears shows V.
THE QUEBY.

that under the circumstances it might been considered -

necessary in Sparks' case to define particularly the land Henry J.

to which the proviso was intended to apply, and there-
fore the reason is shown why the words referring to
the same in the enactment were used. The matter was
therefore one between Sparks alone and the public,
and whatever way the matter was compromised or set-
tled should not affect the rights of others. The appli-
cation to the legislature was no doubt intended only to
settle such doubts and difficulties as existed between
those interested parties, and was never intended, I
take it, to affect the rights of others. Sparks wanted
a declaration as to the meaning of the proviso,
and the extent to which his interests were affected
as regards the quantity of his land to be restored
and I conclude that the legislature meant nothing
further. The act recited " that proceedings at law and
equity which had arisen out of such doubts had been
commenced and were still pending." In 1846 suits at
law and in equity were pending. In such suits, from
the references to them, we must conclude Sparks alone
was interested and the legislature was appealed'to for
aid to settle the matter in difference. This was done by
the act giving Sparks a construction of the proviso,
which gave him substantially the same as the proviso.
That construction is in favor of the claimant's case.
At all events she is unaffected by the act as the
declaration in favor of Sparks does not directly or
even indirectly limit the terms of the proviso to the
lands of Sparks but leaves it as to others in full force.
It was in my opinion but an explanatory act appli-
cable solely to the claims of Sparks and so intended.
It could only have affected the interests of others by
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1887 an express and direct application to them and not by
MoQuess speculative inferences liable to error and the Working

MaQUEEN of injustice.
- To the petition of right in this case title to the land

Henry J. in question herein is pleaded to be in Her Majesty for
the benefit and use of Canada. I have carefully
examined and considered the provincial statutes and
have shown that the land was not included in any of
them having for their object the transfer of title or
interest in the public lands and property from the
trust held, as to them, by the principal officers of Her
Majesty's Ordnance Department, and I have shown
also that it was not included in the trust previously
created in those officers. I will next refer to the
Imperial Confederation Act of 1867. The 108th
section-the only one necessary to be looked at-is as
follows:-

The public works and property of each Province enumerated in
the third schedule to this act shall be the property of Canada.

The third schedule referred to in the section just
recited is headed:

Provincial public works and property to be the property of Canada.

The only items of the schedule affecting the question
are the 1st, 9th and 10th-the 1st is:

Canals, with lands and water powers connected therewith.

For thirty-five years previous to the passing of that
act the 90 acres in question had not been connected
with the canal, and if considered to have been so con-
nected the connection, such as it had been, was
severed by the act of 1843.

The 9th item is as follows:
Property transferred by the Imperial Government and known as

Ordnance property.

That item certainly does not include the 90 acres in
question.

The 10th item:
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Armories, drill sheds, military clothing and munitions of war, 1887
and lands set apart for general public purposes. - 310EEN

That item does not include the 90 acres in question, .
THE UiEEN.

for it never was set apart for " general public purposes -

or, indeed, for any special public purpose. Henry J.

If the title to the 90 acres was never vested in the
principal oilcers of Her Majesty's Ordnance or the
Secretary for War it certainly never passed to Her
Majesty for the benefit or use of Canada and it did not
pass to Canada by the Imperial Confederation Act.

I am, therefore, of the opinion that the defence set
up on that ground must fail. If since the Confedera-
tion Act was passed the possession of the 90 acres has
been held by some parties connected with the Domin-
ion Government claiming under that act, it is my
opinion that such holding was unauthorized.

I have thus shown my opinion to be that the sup-
pliant, after at all events the passing of the act of 1843,
was legally entitled, at least, to the 90 acres in question.
It is, however, contended that her claim was barred by
the statute of limitations and I will proceed to consider
that question.

Up to the time of the passing of the act of Canada
passed on the 12th of April, 1876, entitled-: " An act
to make further provision for the institution of suits
against the Crown by petition of right," the defence of
the statute of limitations could not be pleaded by the
sovereign.

By section 7 of that act: " Any legal or equitable
defences which would have been available had the
proceedings been a suit or action in a competent court
between subject and subject will be available to the
crown."

The provision is comprehensive enough to include
the defence of the statute of limitations, and we are
not to inquire whether or not the legislature meant to

8
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1887 enable the sovereign to set up that defence. Whether
McQUEEN such a defence can be admitted under the circum-

TH . stances in this case is a matter calling for considera-
- tion. To answer such an inquiry it is necessary to

r Jconsider the circumstances under which the legisla-
tion in question took place and the legislature had no
doubt in providing a new jurisdiction the right to pre-
scribe how it should be exercised. Sir Peter Maxwell,
in his work on "The Interpretation of Statutes," at
page 257, says:-

Upon the presumption that the legislature does not intend what
is unjust rests the leaning against giving certain statutes a retro.
spective operation. Nova constitutio futuriaforman imponere debet

twonpraeteritis. They are construed as operating only on cases or
facts which come into existence after the statutes were passed, unless
i retrospective effect be clearly intended. It is chiefly where the

enactment would prejudicially affect vested rights, or the legal

charaoter of past transactions, that the rule in question prevails.
Every statute, it has been said, which takes away or impairs vested

rights acquired under existing laws, or creates a new obligation, or
imposes a duty, or attaches a new disability in respect of tranea-
tions or considerations already past, must be presumed out of
respect to the legislature to be intended not to have a retrospective
operation.

See Williams v. Smith (1); Jackson v. Woolley (2); Re Suche &
Co: (3) ; Re Cochran's Estate (4) ; and Young v. Hughes (5).

At page 273 the same author says:-
But the new procedure would be presumebly inapplicable where

its application Would prejudice rights established under the old, or
would involve a breach of faith between the parties.

In Re Phaenix Bessemer Steel Co., (6) Jessel M. R. as
to a question whether an act had a retrospective effect
says :-

The general principle upon which alterations of the law are made
is not to interfere with rights and interests that are already ascer-
tained and determined. Nothing is more reprehensible in legisla.*

(1) 4 H. & N. 559. (4) L R. 5 Eq. 209.
(2) 8 E. & B. 778. (5) 4 H. & N. 76.
(3) 1 Ch. D. 48. (6) 45 L J. Eq. 11.
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tion than to deprive pbople of their rights without compensation. 1887
* * * If the act is to have the effect contended for (a retrospec- MOQUEEN
tive one) the result will be to deprive these creditors of an ascer- e.
tained right. I am of opinion that cannot be done without express THE QUEEN.

words. Henry J.

In re Joseph Suche Co., (1) the same learned
judge referring to his previous judgment just cited
and quoted from, after saying he might decide the case
on other grounds, says :-

However, I have since consulted other judges, and I prefer on the
present occasion to rest my decision on the general ground, that the
section was not intended to apply to any winding up that had been
commenced before the act came into operation. I so decide because
it is a general rule that when the legislature alters the rights of par.
ties by taking away from them, or conferring upon them, any right
of action, its enactments, unless in express terms they apply to
pending actions, do not affect them at all. It was said that there
is one exception to this rule, namely, that where the enactment
merely affects procedure and does not extend to rights of action in
those cases enactments have been held to apply to existing rights,
and it is suggested that the alteration made by section 10 comes
within this exception. I am of opinion it does not. It is not merely
an alteration in procedure. It is an alteration in the right to prove
for a debt.

The learned judge then referring to the alterations of
the law by the enactment under consideration, says:
"That is not procedure."

In Wright v. Greenwood (2), which was an action to
recover a medical bill, the defence was that under the
provisions of sec. 32 of 21-22 Vic. ch. 90, the plain-
tiff not being a registered practitioner could not recover.
The section provided that no person should be entitled
to recover in such a case " unless he shall prove upon
the trial that he is registered under this act." The court,
however, held that provision inapplicable to cases
where the services were performed before the passing
of the act. The act provided that no person could re-

(1) 45 L J. Eq., at p. 13; 1 Ch. D. 48. (2) 1 B. & S. 758.
61
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1887 cover, but because it interfered with a vested right it
M0QUEEN could not be declared to have a restrospective operation.

VH. That is a much stronger case than that now under con-
THE QUEEN.

- sideration.
r J See also Hughes 4- others v. Lumley 4- others (1) and

Vansittart v Taylor (2) where the same principle was
declared.

See again Dash v. Van Kleeck (3) wherein Chief
Justice Kent in an exhaustive judgment decides a case
in the same way. It is laid down in the head note:

It is a principle of universal jurisprudence that laws civil and
criminal must be prospective and cannot have a retroactive effect.

In Society, 4-c. v. Wheeler (4) Judge Story says:
Upon principle every statute which takes away or impairs vested

rights, acquired under existing laws, or creates a new obligation,
imposes a new duty or attaches a new disability in respect to trans-
actions or considerations already past must be deemed retrospective
and this doctrine seems fully supported by authorities.

In Calder v. Bull (5) Chase, Justice, afterwards Chief
Justice, delivering the judgment of the Supreme Court
of the United States says

Every law that takes away or impairs rights vested agreeably to
existing laws is retrospective and is generally unjust and inay be
oppressive and it is a good general rule that a law should have no
retrospect.

Again:
Every law that is to have an operation before the making thereof

as to commence at an antecedent time or to save time from the
statute of limitations, or to excuse acts which were unlawful, and
before committed and the like, is retrospective.

The governing authorities, as I read them, announce
the law to be that where vested rights are concerned
statutes shall not have reference to retrospective effect
unless made expressly to have it and that such statutes
are not to be considered as affecting procedure only.

(1) 4 E. & B.358. (3) 7 Johns. 477.
(2) 4 E. & B. 910. (4) 2 Gallison at p. 139.

(5) 3 Dallas 386.
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For the reasons stated I am of opinion the appeal 1887
should be allowed and judgment entered for the MO QUEN

suppliant with costs. THE QUEN.

TASOHEREAU J.-I am of opinion that the suppliant's
claim is not barred by the statute of limitations.

It appears from the facts admitted that some time
prior to the 18th September, 1827, Col. By, the officer
in charge of the Rideau Canal works, had set out, ascer-
tained and taken possession of for His Majesty King
George IV. the 110 acres of land in question in this suit.
It also appears that in February, 1832, the canal was
almost completed. These 110 acres were then conse-
quently vested in the crown. It follows, in my opin-
ion, that the sale by William McQueen to Col. By of
these 110 acres was void and of no effect. How could
Col. By, holding, as he did, this land as trustee for the
crown, buy it for himself? How could he get a title
from McQueen, when, to his, Col. By's own knowledge,
the title was in the crown? None of this land passed
to Col. By, by that deed of sale. Then, subsequently
by the 7 Vic. ch. 11, it was enacted that " all lands
taken from private owners at Bytown under the
authority of the Rideau Canal Act, for the uses of the
canal, which have not been used for that purpose, be
restored to the party or parties from whom the same
were taken." Now, it was only. in 1869 that it was
declared by the crown that 90 acres out of the 110
acres taken from McQueen were not wanted for the
canal.

I would hold that up to then the crown could not
prescribe against 7 Vic. ch. 11, and that since then she
holds these 90 acres as trustee.

I would allow the appeal and hold that the sup-
pliant is entitled to these 90 acres. As the judgment
of the court will dismiss the appeal it is, however,
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1887 useless for me to inquire what would be, in my opin-
MoQuE ion, the extent or nature of the remedy the suppliant

Q. would be entitled to had the judgment been in her
favor upon the question of the statute of limitations.

Tashereau
J.

- GWYNNE J. adhered to his judgment in the Exche-
quer Court, adding, that on the question of the statute
of limitations he concurred with the Chief Justice
and Strong J.

Appeal dismissed, but without costs.

Solicitors for appellant: Belcourt & MacCraken.

Solicitors for respondent: O'Connor and Hogg.
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FREDERICK GRINNELL....................APPELLANT; 1888

AND Mar. 23, 24.

HER MAJESTY THE QUEEN.............RESPONDENT.
ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Customs duties-Article imported in parts-Rate of duty-Scrap
brass-Good faith-46 Vic. ch. 12, s. 153-Subsequent legisla.
tion-Efect of-Statutory declaration.

G., manufacturer of an " Automatic Sprinkler," a brass device com-
posed of several parts, was desirous of importing the same into
Canada, with the intention of putting the parts together there
and putting the completed articles on the market. He inter-
viewed the appraiser of hardware at Montreal, explained to him
the device and its use, and was told that it should pay duty as a
manufacture of brass. He imported a number of sprinklers and
paid the duty on the several parts, and the Customs officials
then caused the same to be seized, and an information to be laid
against him for smuggling, evasion of payment of duties, under-
valuation, and knowingly keeping and selling goods illegally
imported, under secs. 153 and 155 of the Customs Act of 1883.

Held, reversing the judgment of the Exchequer Court, that there
was no importation of sprinklers, as completed articles, by G.
and the act not imposing a duty on parts of an article the in-
formation should be dismissed.

Beld also, that the subsequent passage of an act [48-49 V. c. 61, s.
12, re-enacted by 49 V. c. 32, s. 11] imposing a duty on such
parts was a legislative declaration that it did not previously
exist.

APPEAL from the judgment of Mr. Justice Gwynne
in the Exchequer Court in favor of the crown.

The claimant Grinnell was a manufacturer of an
article known as " Grinnell's Automatic Sprinkler,"

*.'RESEFF- Sir W. J. Ritchie C. J. and Strong, Fournier, Taschereau
and Gwynne JJ.

(Mr. Justice Henry was present at the argument, but died before
judgment was delivered.)
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1888 and having had the same patented in Canada, he was
GRINNELL obliged to manufacture it here. Before importing any

IIE QUEEN. of the materials he called on the Custom house ap-
- praiser at Montreal, and showed him the different parts

of a sprinkler, as well as one put together ready for
use, and asked how these parts should be entered for
duty, and according to the evidence of the claimant
and one of his witnesses the appraiser informed him
that the part should be entered as manufactures of
brass, and the claimant proceeded to import the parts
for making these sprinklers and had them entered for
duty as above.

There was little or no labor performed on the
sprinklers in Canada, and everything, including solder
and screws for putting them together, was imported
from the United States. After several of these entries
had been made the customs authorities seized a num-
ber of the completed articles, and also a number not
put together, and claimed that they were undervalued
and should pay duty at the rate imposed on the article
in its finished state according to its market value. The
seizure was made under secs. 153 and 155 of the Cus-
toms Act of 1883.

The importer filed his claim to the goods in the
Exchequer Court of Canada and the matter was heard
before Mr. Justice Gwynne.

Girouard Q.C. for the claimant.
Hogg for the crown.

His Lordship decided against the claimant's conten-
tion and delivered the following judgment:-

GWYNNE J.-In the month of January, 1885, the
customs officers at Montreal seized 5,606 articles of
manufactures in brass, called " Grinnell's Automatic
Sprinklers " for non-payment of duty.

The article is patented in the United States by a Mr.
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Grinnell who is president of the Providence Steam 1888

and Gas Pipe Company, which company has the GRINNELL

monopoly of manufacturing the patented invention V*
TaQUEEN.

in the United States by license from Mr. Grinnell, the QUN.

patentee. w the
Mr. Grinnell obtained letters patent for his inven- Exchequer.

tion in Canada, also, upon the 28th day of April, 1882.
These letters patent are subject to conditions therein
contained that the same and all the rights and privi-
ledges thereby granted should cease and determine,
and the patent should be null and void, at the end of
two years from the date thereof, unless the patentee,
his executors or administrators, or his assignee or
assignees, should within that period have commenced,
or should after such commencement continuously carry
on in Canada, the construction or manufacture of the in-
vention thereof thereby patented in such manner that
any person desiring to use it might obtain it, or cause
it to be made for him, at a reasonable price at some
manufactory or establishment for making it or con-
structing it in Canada, and further that the patent
should be void if after the expiration of twelve months
from the granting thereof the patentee, his executors
or administrators, or his assignee or assignees for a
whole or part of his interest in the patent, should im-
port or cause to be imported into Canada the invention
for which the patent was granted.

In the months of February, March and August, 1884,
Mr. Grinnell, the patentee, not having previously made,
or caused to be made, the patented invention at any
manufactory or establishment in Canada, imported into
Canada a large number of the several pieces manufac-
tured in brass, which had been manufactured in the
United States by and under the license held by the
" Providence Steam and Gas Pipe Company," and
which being put together constituted the complete
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1888 patented article, to the number in the whole of about
GRNELL 10,000 sprinklers. These he entered, not as the auto-

E...matic sprinklers but simply as manufactures in brass
- valued at 8c. per pound, and his claim is that this was a

Gwynne J.
in the proper entry and valuation and that he had, therefore,

Exchequer. in fact, paid all duty chargeable under the circum-
stances.

This claim rests upon the contention that the mere
putting together in Canada of the parts of the sprink-
lers so imported constituted the manufacturing or con-
structing of the patented article in Canada, within the
meaning of the above condition in that behalf con-
tained in the letters patent of the 28th April, 1882.

There is evidence that the cost of putting them
together in Canada would be little over 3 cents apiece,
although the patentee sets the price at or about 12J
cents apiece.

It is established beyond all doubt by the evidence
that the pieces of manufactures in brass so imported
constituted all the parts of the patented article to the
minutest particular, and that they had no value what-
ever, and in the condition they were, as imported,
could have been applied to no use whatever, except as
parts of the patented article for which purpose they
had been imported.

The price of the patented article sold in Canada was
$1.25 apiece, but the claimant insists that 75 cents of
this is for royalty, and he contends that the sprinklers
seized were constructed or manufactured in Canada,
and that he has complied with the conditions of the
letters patent in that respect, and that, therefore, the
utmost that could be charged against him is an under-
valuation of the material of which they are made, and as
he contends a bona fide undervaluation if it be one at all,
and that the case does not come within sections 153
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and 155 of the Customs Act of 1883 upon which the 1888

information is framed. GRINNELL
This contention necessitates an enquiry, whether THE V.

TH:QuEN.
the putting together of the pieces of the sprinklers in -
Canada, which pieces had all been manufactured in n thJ.

the United States, is a construction or manufacture of Exchequer.
the patented invention in Canada within the meaning
of the conditions in the letters patent, and I am of
opinion clearly that it is not, and that the conditions
of the letters patent were violated by the importations
made in February, March and August, 1884. The
articles then imported constituted in fact Grinnell's
automatic sprinklers in pieces, and so were importa-
tions of the patented invention after the expiration of
twelve months from the issuing bf the letters patent,
and the putting the several parts togethdr in Canada
was not a compliance with the conditions of the letters
patent that within two years from their date the
patentee should commence and continuously thereafter
carry on in Canada the construction or manufacture of
the patented invention.

It is a preposterous fallacy to say that a patented
invention, every minutest particle of which was manu-
factured and constructed in the United States, was
manufactured or constructed in Canada. I confess that
I am wholly unable to understand how any business
man of plain common sense could conscientiously
entertain the idea that it was.

I am obliged, therefore, to come to the conclusion
that the manner in which these " automatic sprink.
lers " which have been seized, and which were so, as
aforesaid, imported in pieces, were imported into
Canada, was a plain evasion of the letters patent and
of the "Customs Act."

As they must be regarded when so imported as hav-
ing been the patented invention, as in fact they were
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1888 in pieces, they should, in my opinion, have been
GRINNELL entered at the price of the patented invention in the

vHE United States, where they were manufactured, that
- being the only market value which they had in the

GwynneJ.
in the country from which they were imported.

Exchequer. Of those so imported some three thousand or over
were sold by the patentee in Canada at the price of
$1.25 apiece, and it cannot, I think, admit of a doubt
that the object of importing them as they were impor-
ted, and of setting the valuation of 8c. per pound
upon them, was to obtain the benefit of sales of the
patented article in Canada at the full price, including
the royalty, without paying duty upon them as the
patented article. I must therefore, I think; hold that
the case does come within the sections upon which
the informa4tion is framed, and that the crown is
entitled to judgment.

It was alleged by the claimant that upon entering
the pieces of the sprinklers he consulted one of the
Government appraisers, who, as he says, directed him
to enter them as he did, as " manufactures in brass,"
but he does not allege in his evidence that such
appraiser directed him to value them at any particular
price; that was the independent act of the claimant
himself.

It was in point of fact under the item, " manufac-
tures in brass," that as automatic sprinklers they
should have been entered, but at the value of the
patented article which, in truth, the parts entered
substantially were. The appraiser, however, says that
he has no recollection of having ever seen the parts
until the sprinklers were seized, and that he has no
recollection either of Mr. G-rinnell or any other person
having ever spoken to him upon the subject of the
sprinklers or their parts, but he says it is frequently.
the practice of parties to make partial statements,
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keeping back some of the main facts, in order to feel 1888

their way before passing entries, and that something GRINNELL

of this kind may have passed, although he does not QUEN.

recollect that it did in the present case; but he is quite -
certain that if he had been shown the parts, and if the in the

patented article had been explained to him, and if he Exchequer.

had been asked how the parts of the patented inven-
tion should have been valued for duty, he would have
replied, " At the value of the patented article in the
United States, less the cost of putting them together
in Canada." This advice would, I think, need qualifi-
cation as to the right of deducting the cost of the put-
ting together of the parts in Canada, assuming such
putting tog'ether in Canada not to have been, as I am
of opinion it was not, a compliance with the act of
Parliament relating to patents of invention and the
conditions contained in the letters patent.

The claimant declares that he acted bond tide, and
that his intention was to comply in good faith both
with the conditions of his letters patent and the
customs law.

As to this, I can only say that, in my opinion, it is
to be much regretted that good intentions should have
been obscured by any veil, however flimsy and trans-
parent, when we come to observe it closely, it proves
to be.

Judgment must be for the crown.

From that judgment the claimant appealed to the
Supreme Court of Canada.

Girouard Q.C. and 1acMaster Q.C. for the appellant
contended that no automatic sprinklers were ever im-
ported, and the crown could not claim duty for such
on the importation of these parts. The same claim
might be made if only one part was imported and thus
each part might have to pay the duty on the whole.
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1888 The United States v. Breed (1), Adams v. Bancroft (2) and
GINNELL Wile v. Cayley (8) were cited.

V.
THE QUEEN. Hogg for the crown, referred to the Customs Act of

1883, secs. 68-9 and 153, and cited Torrance v. Boutil-
lier (1), Attorney General v. Rothstein (2).

Sir W. J. RITCHIE C.J.-The information in this case
contains four counts : the first is that a certain person
or person did, with intent to defraud the revenue,
smuggle or cladestinely introduce into Canada, at the
port of Montreal, certain goods subject to duty, por-
tions of which consisted of 5,606 Grinnell's Automatic
Sprinklers.

The second count, -under section 153 (Customs act
of 1883) was, that certain persons did, between 1st Feb-
ruary, 1884, and 1st September, 1884, make out and
attempt to pass and did pass, through the Custom
house at Montreal false and fraudulent invoices of cer-
tain goods subject to duty, viz., 5,606 Grinnell's Auto-
matic Sprinklers, imported from the United States of
America.

The third count, under section 153 was : That cer-
tain persons did, between the 1st of February and the
1st of October, 1884, attempt to evade, and did evade,
the payment of part of the duties on certain goods, viz.,
5,606 Grinnell's Automatic Sprinklers of great value,
viz., $5,606, by entering said goods at the Custom house
at a value much below the proper value, namely, $655.
38, and said entry was made with intent and design
of defrauding the revenue.

The fourth count, under section 155, was : That cer-
tain persons, between 1st February, 1884, and Septem-
ber 1st, 1884, did knowingly keep and sell certain duti.

(1) 1 Sum. 166. (3) 14 U. C. Q.B. 285.
(2) 3 Sum. 384. (4) 7 L. C. . 106.

(5) 8 L C. J. 130.
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able goods, portions of which consisted of 5,606 Grin- 1888
nell's Automatic Sprinklers, which had been illegally GREINNELL

imported into Canada whereon duties lawfully payable T EN.

had not been paid.
It seems to me that the question in this case is not

whether the bringing in the parts composing the
sprinklers in an unfinished state, and completing them
so as to be in a state to be used as automatic sprinkleis
with a view of satisfying the provisions of the patent
law, as contemplated by the claimant, is a bond fde
compliance with the conditions of the claimant's letters
patent The only question, it appears to me, we have
to deal with is simply : Do the invoices presented to
the Customs officers correctly describe the goods which
were entered as boxes of brass at 80 per cent., machine
at 25 per cent., boxes mechanics' tools at 80 per cent.,
solder at 25 per cent., punched brass at 30 per cent. and
manufactured brass, boxes brass bodies at 30 per cent.?
And do such invoices give the true and fair market
value of the articles as invoiced ? And was, or was not,
this a compliance with the Customs laws ?

STATEMENT OF DEFENCE.

The statement of defence of the claimant, Grinnell,
and the evidence given in support of it, is as follows -

5. That at the time of the arrival of the first shipments, and before
making the entry thereof, the said claimant requested the hardware
appraiser of the Customs Department at Montreal, one J. F. Hilton,
to inform the said claimant, as a foreigner, under which item of the
Canadian tariff the said parts so imported should be entered, ex-
hibiting the same to him at the same time and explaining to him
the purpose for which they were intended; and that it was on his
information that the said parts were entered under the heading and
in the manner in which they were entered.

6. That the said parts were entered at their proper valuation in
the market where they were produced, and the invoices exhibited
were, and are, true and according to the facts, and the said valuation
was made in good faith.

EXTRAOT FROM AFFIDAVIT OF ME. GEORGE REAVES.

5. That deponent was present at the interview between the said
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1888 Frederic Grinnell and the said hardware appraiser, J. F. Hilton, and
- that the statement thereof made in paragraph five of the said claim

GRINNELL
V. and answer is true.

THE QUEEN. CLAIMANT'S EVIDENCE.

Ritchie C.J. Q. Did you have any conversation with any of the Custom officers
- about the time of making the first entry to the Custom house in

Montreal? A. I did; I went to the Custom house with Mr. George
Reaves for the express purpose of showing the material which I
wished to import, and of explaining fully the intended use, so far as
the Custom house officials should require me to do, in order to in-
struct him as to the dutiable value of the material that I was wishing
to import.

Q. You went with whom? A. Mr. Reaves, as stated in the pre-
vious answer.

Q. Did you say that you saw Mr. Hilton? A. I saw an official
whom I knew at the time to be an appraiser, and was, no doubt,
informed by introduction of his name, but that, of course, was not
material to me, my whole thought being to give full instructions as
to what I wanted to do, and after this seizure had been made I
learned that this appraiser's name was Hilton.

Q. Who told you that his name was Hilton? A. I think, as a
matter of accident, perhaps, more than anything when I went to
Montreal after the seizure, that I learned his name when I called
upon Mr. Wolff at the Custom house in Montreal and Mr. Hilton
was called in.

Q. You identified the same man? A. If I was called upon to
swear whether it was the same man or not I should prefer not to
swear.

Q. Was Mr. Reaves with you? A. He was. Mr. Reaves was per.
sonally acquainted with Mr. Hilton at the time of our first call and
had had business of the same character with him before and, of
course, knew him when he called the second time.

Q. What did you show to Mr. Hilton at the time of your first in-
terview ? A. I showed him the parts of the sprinklers just as shown
in Exhibit 6. I took those parts to Montreal for the express purpose
of showing them to the proper authorities, and explained to the
appraiser the purpose for which they were intended and showed him
a sprinkler with parts put together.

Q. Did you explain to him the parts of the sprinkler? A. I do
not think that I explained to Mr. Eilton anything in the nature of
the operation of the automatic sprinkler ; I had no object in
doing so.

Q. Did you tell him what was the object of that sprinkler complete ?
A. I presume that I did; but I have no distinct recollection of
explaining the working of the device. I showed the device in order
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to show Mr. Hilton that these parts entered into a constructed 188a
device.

Q. Mr. Reaves was present ? A. He was. V.
Q. What answer did you receive from Mr. Hilton? A. I cannot Ta QUW.

recall Mr. Hilton's language, but it was then decided that the articles -

were dutiable as manufacturers' brass, and the amount of duty was
not discussed because that is all shown in the schedule or in the
tarift.

Q. Did you come to that conclusion in the presence of Mr. Hilton?
A. We got that information from Mr. Hilton.

Q. And you so entered the first shipment in that way ? A. We
-did.

Q. Had no trouble? A, No question whatever was raised. The
second shipment was made the same way and no question was raised.

Q. The third shipment in August was also made the same way;
and when did you hear of any complaint on the part of the Custom
authorities in Montreal ? A. I heard no complaint whatever until I
was notified by telegraph from the Providence Steam and Gas Pipe
Company, sent to me in the South, saying that they received word
from Mr. Reaves that the Customs authorities had seized all of my
sprinklers, and tools for constructing the same, which were in his
building in Montreal.

Q. That was when ? A. The date of Mr. Reaves' despatch from
Montreal to the Providence Steam and Gas .Pipe company was Janu-
'ary 6th, 1885, and that despatch was repeated, or the substance of
that repeated, to me. Mr. Reaves also wrote to me on January 5th.

Q. Till the time of the seizure made by the Customs authorities
had you any knowledge of the customs laws of Canada ? A. I had
not any knowledge of the customs laws of Canada, and did not seek
-any information other than what I sought from the appraiser, sup-.

posing that his information was all-sufficient, with no thought that
there was any statute that would apply to my importation as relat-
ing to parts of devices.

Q. Did Mr. Hilton allude to the duty on parts ? A. Mr. Hilton,
-or the appraiser whom I saw at my first visit in this connection,
made no allusion whatever to the duty on parts of devices, nor
raised any discussion or question, or doubt as to whether he was
-correct in his decision.

Evidence of Mr. George Reaves. Examined by Mr.
Girouard, Q.C., on behalf of the claimant, Grinnell.

I have already given my affidavit in this matter when the
case was pending before the Department of Customs, and a copy
thereof has just been communicated to me for inspection. I acted
'here for Mr. Grinnell in a friendly way in connection with the

9
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1888 importation of sprinklers; this was without consideration of any
%% kind. I am familiar with the facts of this case from its inception.

GR1NNELL Mr. Grinnell used a part of my premises for the purposes of theseV.
THE QUEEN. sprinklers; the first three months he was charged no rent; after

t -I that time he paid rental. Be used this place as a manufacturing
shop for the purposes of these sprinklers. During the carnival, that
is, in the early part of eighteen hundred and eighty-four, the first
importation of these sprinklers was made ; it was first addressed to
me-the first shipment was se t to my care and the first customs
entry was passed by. Moses Davis, custom broker. Mr. Grinnell
wished to be here before the first customs entry was made, as he
wished to put matters in such a shape' that in the event of any
patent suits being instituted he would have everything clear and
satisfactory. - He came to Montreal and he interviewed Mr. Hilton,
the hardware appraiser, in my presence ; he showed the different
parts of the sprinkler to Hilton, and informed him what his inten-
tions were with regard to their manufacture. He also informed him--
by'whom the different parts were made in the United States, aAd
why they were manufactured out of the manufacture of the
Providence Steam Pipe Company, of which he was president. He
also told him he intended to manufacture a sprinkler in Montreal
and that he had to do it in that manner to protect his Canadian
patent. Hilton looked at the different parts of the sprinkler which
were shown to him and he told him how to enter them, and his direc-
tions were followed by his broker, Davis, in making the entry., I
believe that Mr. Grinnell showed a sprinkler all finished, but I am
positive he showed him all the parts and how to put them together
to make a perfect sprinkler. There was no trouble about the first
shipment just mentioned. More shipments were made during the
same year in the same manner without any trouble. The sprinklers
were all made up and constructed and it was only after this that the
customs seizure was made by Messrs. Wolff and Grose, during the
following summer or fall. They asked for the key and took posses-
sion of the place; they applied for my correspondence with the Pro.
vidence Steam Pipe Company and got it as I happened to be out at
the time. My clerk gave it. I am not aware that I have any corres-
pondence now .with Mr. Grinnell with reference to the matters at
issue in this case; the officer saw the whole correspondence I had
with him or the company.

Cross-examined by William D. Hogg, Esq., barrister,
6u behalf'of the plaintiff, to whose questions deponent
answers as follows

The first entry war made after our interview and visit with Hilton.
It was during the carnival of 1884j or thereabouts. 1 saw Hilton i4.
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his own office at the examining warehouse in the customs building. ' 1888
Mr. Grinnell and I were the only ones present. I introduced Grin- '~

GRWNNELLnell to Davis as a broker, and Grinnell explained the business to
Davis which he wanted him to do for him. Mr. Hilton, after hear- THE QUEEN.
ing the explanations of Grinnell, told him the classification for cus- -

toms duties under frhich the entry should be made, and told him RitchieC.J.

the rate of duty at which the material would be charged. The
explanations which Mr. Grinnell gave, as I remember, were full and
clear and sufficient to obtain from Mr. Hilton the information which
he, Grinnell, required. I have no doubt that throughout Mr. Grin-
nell acted in good faith. Our interview with Mr. Hilton lasted about
ten or fifteen minutes. I think the interview was in the forenoon.
Mr. Hilton seemed to take an interest in the explanation and under-
stood what was said. And further deponent saith not, and the fore-
going having been read over to him he.declares it contains the truth
and has signed.

It is true that Mr. Grinnell is an interested party,
but. Mr. Reaves is, as appears by the evidence, entirely
disinterested, and Mr. Grinnell thus speaks of him:-

Q. Has Mr. Reaves, who was with you at the time of said inter-
view or since, any interest in your sprinkler business or in the
sprinkler business of the Providence Steam and Gas Pipe Company
in the United States or Canada? A. Mr. Reaves had no interest
either at that time or since, or any expectation, so far as I know, of
any interest-in any sprinkler business. My business intercourse
with. Mr. Reaves was purely and wholly in the nature of seeking in.
formation from an experienced business man in high standing in the
city of -Montreal, so that my matters might be attended to with the
least expense and care on my part.

Q. Has he been your agent in Montreal charged with looking to
your interest in that matter whenever you were not present there?
A.-He has been my agent, but without any compensation. whatever
except-in the matter of the rent of his building and a small amohnt
which I remitted him to cover his expenses to Ottawa.

And not the slightest imputation has been cast on
the character of either Mr. Grinnell or Mr. Reaves, nor
dotes there appear to have been anything in the, maw.
ner in which these witnesses gave their evidence to.
discredit. their testimony, and therefore we must
assume them to be reputable and credible witnesses.

Now, how is this clear and most circumstantial -ac-
count of the interview met? Simply by the non mi
f-icorao of Mr. Hilton. 'T'his is v hat he says
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1888 John F. Hilton sworn. Examined by Mr. Hogg:-
Q. What is your occupation ? A. Appraiser of hardware, port of

GUe. Montreal.
V.

Ta= QuEN Q. I suppose you have heard of this seizure ? A. Yes.
- Q. Did you ever see the boxes containing the parts of an automatic

Ritchie C.J. sprinkler like this (Grinnell's Ex. 6)? A. I could not say.
Q. Do you remember having an interview with Mr. Grinnell ? A.

I do not.
Q* Do you know Mr. Grinnell ? A. No.
Q. Do you know Mr. Reaves of Montreal ? A. Yes.
Q. Do you remember having an interview with Mr. Reaves ? A. I

could not say-that positively; I think he called on me at one time.
Q. I suppose you have a great many interviews in your capacity

of appraiser? A. A great many.
Q. It is stated by Mr. Grinnell in his evidence (counsel reads from

evidence as to conversation by claimant with witness in company
with Reaves). Do you remember these gentlemen showing you a
box containing the parts of an automatic sprinkler? A. I do not.

His Lordship-Did you ever see those parts before the seizure?
A. Never to my knowledge.

Q. Have you had long experience as appraiser in the customs?
A. Yes.

Q. How many years? Between seven and eight.
Q. As appraiser of hardware? A. Yes.
Q. If these parts had been shown to you as you see them now, and

the device explained to you, what would you say? A. I should say
that the duty should be paid on the cost of the completed article
manufactured in the United States, less the cost of putting it
together in Canada.
Q. You have no recollection of stating to Mr. Reaves that it was

to be entered as brass? A. No.
Q. If the parts had been shown to you, would it have been possi-

ble for you to have said so? A. I would not have made the answer
that is there stated.

Q. You are sure of that'? A. As certain as I can be of anything.
Q. What do you say now about the interview? I cannot recollect

it now.
His Lordship-Have you no recollection of anything of the kindi?

A. No, my Lord.
Q. And what do you say would be the proper value for duty on,

these articles? A. The proper value would be 30 per cent, on the
cost, as I have stated

Cross-examined by Mr. Girouard:-
Q If you were called upon to-day by an importer to make an

entry of these goods you would tell him to enter it as the finished
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article. Was not the tariff changed within a year or two ? A. There 1888
has been no alteration in that respect.

Ganarns.
(Counsel refers witness to clause 10 of the customs' tariff of 1885.) V.
Q. Is not that clause direct upon the point? A. Yes. TiE Qunmr.
Q. Would you undertake to swear that you did not say to Messrs.

Grinnell and Reaves to enter these goods as manufactured brass ? Rtchie 0.J.
A. I would not swear.

Q. Under what clause of the sct of 1883 are you justified in telling
them to enter the goods as finished brass? I should only give my
decision upon the value and get at it as if the article was finished.

(Letter from J. F. Hilton, appraiser to the Collector
of Customs).

APPRAISER'S OFFICE, CUSTOMs EXAMINING WAREHOUSE,
HARDWARE DEPARTMENT,

MONTREAL, 6TH FEBRUARY, 1885.
SI,-I beg to return to you copy of letter from the Commissioner

of Customs, which was contained in departmental file No. 235, refer-
ring to entries at this port of parts of Grinnell's automatic sprinklers.
In reply to the statement by Mr. Grinnell that he, in company with
Mr. G. Reaves, called upon me previous to the first entry for these
goods, and presented samples of the different parts, explaining the
purpose for which they were intended, and asked the status which
they should take under the customs tariff; on which he was informed
by me that he might enter them as manufactures of brass not else-
where specified, and not as finished machines, or parts of finished
machines, etc., I beg to say that at this time I have no recollection
whatever of any such visit having been made by Mr. Grinnell or Mr,
Reaves, and regret to say that I am unable to give Mr. GrinnelPs
statements either an explicit denial or confirmation. I consider it
extremely unlikely, however, that I should have given such answers
to Mr. Grinnell's enquiries as he states.

How can any court refuse to accept and act on the
uncontradicted testimony of two such witnesses as
Grinnell and Reaves, when the party with whom the
interview is alleged to have taken place will not even
deny the accuracy of Grinnell's and Reaves' statements,
but simply says that he has " no recollection whatever
of any such visit by Grinnell or Reaves, and that he is
unable to give Mr. Grinnell's statements either an ex-
plicit denial or confirmation ?" Under these circum-
stances, I think we are bound to find, as a matter of
fact, that the siatements of Grinnell and Reaves are
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1888 true, and that all the parts of a sprinkler were shown
GRINNELL to the appraiser, and the purpose for which they were

U. intended explained to him, and that a sprinkler wasTas QuEm. shown to him with the parts put together, and that it
was then decided that the articles were dutiable, and
should be entered as manufacturers' brass, and not the
slightest intimation given that they should be entered
and pay duty as automatic sprinklers. If confirmation
of the truth of Mr. Grinnell's and Mr. Reaves' state-
ments was required, could stronger evidence be found.
than in the invoice submitted for entry, where the
goods were described as " automatic sprinkler mate-
rials," and in the action of the customs authorities on
those invoices in entering the goods as manufactured
brass at the values set forth in the invoices ? And in
such a case as this, to whom could an importer apply
with more propriety and confidence than to tfhe ap-
praiser of hardwate ?

The first shipment having been entered in that
way and no question whatever raised, and the
second in the same way and no question whatever
raised, and the third shipment also made in the
same way and no question raised, under such circum-
stances does it not look rather strange and, to say the
least of it, a very harsh proceeding that the first inti-
mation to Mr. Grinnell should be by a telegram on the
6th of January, 1885, that the customs authorities had
seized all his sprinklers and .tols for constincting th6
same which were in his buildiig in Montreal ? Apart
from the question of harshness or hardship, with whibh
we have really nothing to do, except that it would seent
but right that when public officers undertake to act ii
such a haish manner they should be well satisfibad b
fore they do, by such a summary proceedihg, destiby
the business operations of impotters, that the law wiU
justify their action, as I shall show it will not iii this
,fase, if the stitebint of Giinnell and Rdaes iii

134 [VOL. XVL.



SUPREKE COURT OF CANADA.

reference to the interview with Hilton are true, was not .188
the charge of smuggling completely answered and GRNELL

rebutted, as well as the charges of false and fraudulent Tn n
invoices, evading duties by entering the goods below - -iaN

0 1. -Ritchie 0.3.
their proper value with intent to defraud the reveiige, m
and of knowingly keeping and selling goods illegally
imported? If this is not so let us consider the case on
strictly legal grounds.

Let us see what the law is as to the construction of
revenue laws.

The term " smuggling " has been defined to be
The difference of importing prohibited articles, or defrauding

the revenue by the introduction of articles into consumption with-
out paying the duties chargeable thereon (1). * : .

-It is a technical word, having a known and accepted meaning. It
implies illegality; and is inconsistent with innocent iitent. The
idea conveyed by it is that of a secret introduction of goods with
intent to avoid paymient of duty (2).

Maxwell on Statutes (8) says:-
Statutes which encroach on the rights of the subject, whether as

regards person or property, are similarly subject to a strict oonstriuo-
tion. It is presumed that the legislature does not desire to confis-
cate the property, or to encroach upon the rights of persons; and it
is, therefore, expected that if such,.be its intention it will manifest
it plainly, jf not in express words, at least by clear implication and
beyond reasonablje doubt..

See per Bramwell L. J. in Wells v.,London,, Tilbury,
etc., Ry. Co. (4) ; per Mellish L. J. in Re Lundy Granite
Co. (5); per James L. J. in ex parte Jones (6); pqr
curam in Randolph v. Milman (7); Green v. The Queen (8);
exparte Sheil (9).

No doubt revenue laws are to be so construed as
will most effectually accomplish the intention of the
legislature in passing them, which simply is to, secure
the collection of the revenue. And it is clear that this

.11),McCtilloch's Commercial (5) L R. 6 Ch468.,
Dipetionary Yo..Smuggling." (6.. L. . 10 Ch. AkP. 665.

(2) IAS. v. Claflin, 13 Blatch, (7) L&4 C. -P. 11.3.
-at p. 184. (8) 1 App. Cas. 513.

(3) P. 346.. (9) 4 Ch. D. 789.
(4) 5 Ch. D. 130.
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1888 intention of the legislature, in the imposition of duties,
GRmNEui must be clearly expressed, and in case of doubtful in-

r* terpretation the construction should be in favor of the
TEE QUEEN.

- importer; as said by Lord Cairns in Cox v. Rabbits
Bthchie C.J. ():-

My Lords, a taxing act must be construed strictly; you must find
words to impose the tax, and if words are not found which impose
the tax it is not to be imposed.

And by the same learned judge (Lord Cairns) in
Partington v. The Attorney General (2):-

I am bound to say that I myself have arrived without hesitation at
the conclusion that the judgment ought to be affirmed. Ido so.both
upon form and also upon substance. I am not at all sure that in a
case of this kind-a fiscal case-form is not amply sufficient; because
as I understand the principle of all fiscal legislation, it is this: if the
person sought to be taxed comes within the letter of the- law he
must be taxed however great the hardship may appear to the judi-
cial mind to be. On the other hand, if the crown seeking to recover
the tax cannot bring the subject within the letter of the law the
subject is free, however apparently within the spirit of the law the
case might otherwise appear to be. In other words, if there be
admissible, in any statute, what is called an equitable construction,
certainly such a construction is not admissible in a taxing statute,
where you can simply adhere to the words of the statute.

What were the laws in force bearing on this case at
the time these goods were imported ? By the
customs acts and tariff then in force, 46 Vic., ch. 12, it
is enacted:-

Section 68. Where any duty ad valorem is imposed on any goods-
imported into Canada the value for duty shall be the fair market
value thereof, when sold for home consumption, in the principal
markets of the country whence and at the time when the same
were exported directly to Canada.

Section 69. Such market value shall be the fair market value of
such goods in the usual and ordinary commercial acceptation of the
term at the usual and ordinary credit, and not the cash value of
such goods, except in cases in which the article imported is, by
universal usage, considered and known to be a cash article and so,.
bona fide, paid for in all transactions in relation to such article; and
all invoices representing cash values, except in the special cases

(2) L. R. 4 H. L 122.
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hereinbefore referred to, shall be subject to such additions as to the 1888
collector or appraiser of the port at which they are presented may G
appear just and reasonable to bring up the amount to the true and G .
fair market value as required by this section. THE QUBEN.

The only item in the tariff under which these goods Ritche C.J.
could be entered, and a duty imposed, was under -

schedule A:-Goods subject to duty: brass, manufac-
tures of brass not elsewhere specified, 30 per cent. ad
valorem. And the 41st section of 46 Vic., chap. 12,
1888, provides that the person entering goods inwards
shall deliver to the collector or other officer an invoice
of such goods, showing the place and date of purchase
and the name or style of the person or persons from
whom the goods were purchased, and a full descrip-
tion thereof in detail, giving the quantity and value of
each kind of goods so imported.

This being the law governing the case, what are the
facts as applicable to the law ? It is established beyond
controversy that no Grinnell's automatic sprinklers, in
a condition to be used as such, were imported into
Canada; that to complete them required labor and
skill in drilling, riveting, soldering and testing. The
evidence on this point is as follows:-

Mr. Grinnell continues his evidence as follows:-
The sprinklers were constructed at No. 18 Hospital street, city of

Montreal. They were constructed from pieces of stamped and punched
and cast brass which were imported from the United States by me,
which pieces were purchased of parties in the United States making
a specialty of such work, and the construction in Canada consisted
in putting these pieces together, doing a certain amount of mechan-
ical work in the way of drilling and pinning and soldering necessary
to constitute them a completed device. After so being constructed
careful examination was made of them by a party expert in this
work. They were also subject to a test by hydraulic pressure, by
means of a force pump, to ascertain whether the castings were
soundi and also whether the valve which is embodied in the sprink.
ler was correctly adjusted so as to be, and -to remain, permanently
water-tight. The sprinklers were then packed in suitable boxes for
shipment to any desired point.

Q. Do you require workmen of some skill to properly put the said
parts together and test the sprinklers? A. We do. We require
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1888 men who are experienced in that work; men of more intelligence
than the average mechanic, and men that are strictly to be

RNNELL depended upon, in the matter of the care which it is necessary to
THE QUEEN. exercise in determining whether those sprinklers when constructed

are properly constructed.
Ritchie CJ. 0. How many men did you employ in Montreal so to construct

the said iprinkler? A. There were three men at work.

Ttie witness Stone says:-
Q. For what purpose did you go to Montreal? A. For the pur-

pose of manufacturing sprinklers.
.Q. Which sprin]glers?.. A. The Grinell Automatic,Spyinkler.

9. hat d, you mean rpzanufacturing? A. Well, I did what
work there was to be done on them.

. What did 'you -do on them? A. Well, I had the drilling, and
pinning, and the setting up, soldering and inipection of them,
testing..

Q. Where was that done ? A. 18 Hospital street, in the city of
Montreal. .

. In te same building as Mr. George Reaves ? A. Yes, sir.
i. Did you have tools there for that purpose ? A. Yes, sir.
Q. Does exhibit No. 20 contain a list of said tools ? A. Yes, sir;

I should say it did.

,Q. Youq;sd afire iathe place A.,Yessir.,_
Qg.You produce, then, there the automatic sprinkler exactly as

exhibit 13 is ? A. Yes, sir.
Q. Before producing the automatic, did you make what may be

called the open sprinkler, as exhibit 12 ? . A. Before producing the
automatic I had to make it exactly as exhibit,:Nq. 12-that is the
open sprinkler and after that I added the automatic feature and
it became exhibit 13.

Q. You soldered the automatic, too ? A. Yes, sir, I soldered the
automatic avid put together the other parts.

Qt Tlpse parts were coming where from ? A. They were coming
from Providence.

Q. And shipped to Montreal ? A. Yes, sir..
.Q. Did you have anything to do with the preparatiopL of the eptry

ip tle qustom house in Montreal. A. I went there several times to
get them. .

.Q. iBut.you had nothing to do with the preparation of the neces-
sary papers? A, No, sir. .

Q. IP you kiww who it was done by ? A. I think Mr. Reaves
attended to that. . . . . Al.

Q. After-putting together the said parts, what did you 4otoas-
scrtain that the automatic sprinkler was perfect ? A. We had a
testing machine there.
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Q. Could it become a perfect spriikler till then ? A. No, sir. 1888
Q. And that was done in Montreal ? A. Yes, sir. GmL
Q. Without being tested, what did it amount to? A. Well, it

would amount to considerable, probably, if we put them up, and if THE Quzm,
they proved defective it would bea se'ious loss.

Q. It is an irhposibility to use'the sprinkler wiihoutifeS ing it ? Ritchie
A. Yes, sir, I should say it was.

It 'was 'hoWu that 10 or 15 per cent. bdf the hla-
terials imported proved'infit fdr coiileting'theipriilk-
Idrs and miking thbii fit for use'a8. had to We realip-
ped to the Unifed:States is scrap brass. it 'has e ualry
well esttblighed 'that 'thb 'rateihs of pirth of 'The
sprinklers, with'a view of being pu'ttogether arid e6in-
pleted ii Chnada, Wre're pfirtaseI from t vo different
andlixdepOnd'nizia'hfidtuYi~ngsta'blishments, neiither
6f Which anufa6tVhred 611 the paits beloig'itg to the
sprinlers ; that the prices 6hkigid by the-le iaific-
txrers, respectively, wdre tA6 ro ier aWd fair lilarlt
values, honestly invoid&d, ad Wdre kintered ix 'icedr -
ande threwith, thesepa~ite i':'f6icos 'foMiing a dr-
tiof'of the entries 'as %oWig 'l'ehirTy Wha't Wap fWir-
chased 'frdm the one -Add from th-e otherand the id&s
paid therefor. Th~ee W*s '6if in of the 'ftriff ips-
ing either a speiic or dd 'i'alrem 'duty 6ti 'atitoimatic
Apri'nkits ; if thef6 had teki then 'the 6bservatibi 6f
Tadejr U.S. i K&?ti'aus V. FrMck (1), Woixld be ap 11-
dible. He §ays: "The charge of a sj cific duty -pon
An article ih a particihir f6rni or Ais'el ig ' 'chi
upon the whole article *' described, inlidin tg e
Ves~el or bA'aterial 4isbribed 'is d&iraiiifiik ft !"

We have see that he iteii 6f tlib tai-iff -dit r Whif8
'liese goods could be WAtered a%'d a it# in'6h' S
ittdek 9ehediilo A&G'dood iibjec5t io 'dlit i: 1As6

14sidfactuie of brua9 il'ot eshs4h x6 k aebiReAi 8o ei
editt. ad hiloei. l it gi, eafifllv eladidb th-'a
if-Ayi'e anid ihtfia; Atid sbl Whthf flief Si 6 are
xdt the intoices aiid inti cdn4difii1i6d t' tli a't.

(1) Taney's Reps. 96.
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1888 The first invoice is 2th February, 1884, and is as

GanaLL follows:-

QuEEN.j (His Lordship here read the invoice, exhibit No. 20,
.. c.j page 13 of the case, of tools sent to Montreal and ship-

- ped to Grinnell by the Providence Steam and Gas Pipe
Company, Providence, R.I., dated at Providence, Feb.
1st, 1884, and signed by F. H. Maynard, secretary of
the company. Also exhibit 15, an invoice of a num-
ber of pieces of punched brass, with the weights, and
of lead, dated 17th January, 1884, shipped by the
Gorham manufacturing company to Grinnell. Next
exhibit 19, an invoice of brass bodies and other articles,
from the Providence Steam and Gas Pipe company to
Grinnell. Next exhibit 31, the entry of these goods
dated 12th February, 1884, being report No. 15109 and
entry No. 32072, the value for duty being $366 and
the duty 105.55, with the affidavits of Grinnell and of
his agent J. Kinleyside attached. Next exhibit 9 A,
invoice of brass bodies, etc.. from the Providence
Steam and Gas Pipe company dated 6th March, 1884,
amounting to $215.25. Then exhibit 16, invoice of
punched brass and lead from the Gorham Manufactu-
ring company, dated 10th March, 1884, $83,76. Then
exhibit 32, entry of the last two invoices dated 25th.
March, 1884, being report No. 19139 and entry No.
38074. Value for duty in dollars $299, duty $89,70,
with the same affidavits as the former entry, made by
Charles A. Stone and J. Kinleyside. And lastly, ex-
hibit 18, invoice from the Providence Company of
brass bodies, punched brass, etc., amounting to $614.74,
and dated 19th August, 1884, and exhibit 30 entry of
the same dated 30th August, 1884, being report No.
5055 and entry No. 9481. Value for duty $615 and
duty $184,50 with a similar affidavit by J. Kinleyside.)

It has not been attempted to be controverted that
for the parts Grinnell purchased from the Providence-
Steam and Gas Pipe company, and the Gorham Mann-
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facturing company, respectively, he paid the prices 1888
at which they were supplied to him, and that for Gum.L
those articles he was charged the fair market price or
value, and that at those prices he entered the goods. -

The evidence on this point is as follows :- -ischinA=

Q. For that purpose, I believe, Mr. Grinnell, you imported into
Canada certain parts, and you will please state what parts and from
whom ? A. I imported all of the parts necessary to construct the
automatic sprinkler in Canada. A certain part of the sprinkler known
as the body of the sprinkler was furnished to me by the Providence
Steam and Gas Pipe company, partially finished; the remaining
parts of the sprinkler, which consisted of the punched or stamped
brass, I obtained from the Gorham Manufacturing company for two
shipments, and from the Providence Steam and Gas Pipe company
the same material which they had previously purchased of the
,Gorham company, and imported all of these parts into Canada for
the purpose of constructing the automatic sprinkler.

Q. The entries in the custom's in question in this cause, I believe,
-refer to those very importations of parts ? A. Yes, they do.

Q. At what price did you get the said parts from the said parties;
was it the usual market price? It was the usual market price so far
as the market price had ever been established for such pieces.

Q. Did you get the said parts from the Gorham company at the
-same price they were selling the same to other parties ? A. I did;
I obtained them at the same price. They were selling them to the
Providence Steam and Gas Pipe Company, who werd' the only par-
ties purchasing these particular pieces.

Q. Now, could you tell at what price you got the parts that were
.manufactured by the Providence Steam and Gas Pipe Co.; was it a
fair market price ? A. It was.

Q. Upon what basis did you place that market price ? A. The
Providence Steam and Gas Pipe Company's account of the cost of
this work was taken, and a fair margin of profit was added to the
-cost of the part they furnished.

Q. You made the entries in the Custom house in Montreal, or
,caused them to be made ? A. I attended personally to part of the
proceedings of entering the first invoice; the remaining part of the
work was done by an authorized broker in Montreal, to whom I was
introduced by Mr. Reaves.

Q. Were the said entries made upon the prices you paid to the said
concern ? A. They were on invoices that were sworn to by repre
-sentative officers of each of these concerns before the British consul
here in Providence.

Q. Can you tell to-day whether, by error or other cause or causes,
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1888 there was any mistake or omission in the said entries or value of
said parts ? A. No error; none whatever, to my knowledge.

G. ELL, Q. Were they done in good faith ? A. Entirely in good faith.

THE ITEEN. I do not understand that it is contended that the
BitchieC.J. invoices submitted were not bond fide and truthful; if

it is the evidence of Mr. Grinnell is direct, and I am
bound to believe, and do believe, in the absence of any
evidence to the contrary, that what he says is strictly
true. He says, in answer to the question:

Q. Have you personal knowledge of the invoices furnished on
your behalf with the Department of Customs in Montreal in connec-
tion with this case? A. I have.

Q. Are they correct and true ? A. They are.
Q. Genuine ? A. They are.
Q. Are they accorling to facts ? A. They are.
Q. In good faith? A. They are.
Q. Will you say the same thing about the letters coming either

from you or from the Providence Steam and Gas Pipe Co., filed in
this matter ? A. I do; they were all written in good faith and in
the strict line of honest business correspondence, and contain the
facts in every particular. The same is to be said of my correspond-
ence with my counsel, Mr. Girouard, wherein I set forth the facts
in relation to this whole matter for his instruction.

The invoices, then, having been duly produced, and
the articles correctly described and bond fide entered at
the prices paid for them at the place from which they
were imported, how can. it be said that any of the
counts of the information can be sustained ? What
other invoices could the claimant have produced or the
collector accepted ? Were they not in the very terms
of the statute ? How can it be said that the goods
were undervalued, when they were valued at the prices
paid for them by. the importer in the market where he
bolight them? How otherwise can their market value
be established than by showing the market value of
the article at the place of production, and the fair, bond
fide amount there paid ? It being always borne in mind
that at the time these articles were imported there was
no law applicable to this case authorizing the inposi-
tion of the same rote of duty when imy orted L Canada
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in separate parts as there is now by the statute 48 Vic., 1888

ch. 61, which declares as follows:- GRiENELL
Customs and Excise acts amended_48 Vic., cap. 61. V.

12. When any manufactured article is imported into Canada in THE QVEEN.

separate parts, eac-h such part shall be charged with the same rate Ritchie C.J.
of duty as the finished article, on a proportionate valuation, and -

when the duty chargeable thereon is specific, or specific and ad
valorem, an average rate of ad valorem duty, equal to the specific
and specific and ad valorem duty so chargeable, shall be ascertained
and charged upon such parts of.the manufactured article.

and which was re-enacted by 49 Vic., cap. 32, sec. 11.
What is now desired to be accomplished seems to me

an endeavor to give a retroactive operation to this sec-
tin which instead of showing a retroactive operation,
miy fairly be said to indicate that until this clause was
eiafeted there was no justification for the imposition of
duties on parts of articles proportionate to the finished
article, and I am much inclined to think that it was
in'this view that Mr. Hilton considered that it was
right that the duty should be imposed on the material
as -imported, and n'ot on the finished article which
clearly was not imported; and in giving his testimony
I anti inclined to think he had in his mind the then
state of the law, and not what it was when the goods
were imported. This enactment would seem to be a
legislative declaration that, until the passing of these
acts of 48-49 Vic., and 49 Vic., there was no law to
justify the imposition of duty on imported parts of
manufactured articles in reference to the value of the
finished 'article. In Morris v. Mellin, (1) Edward
Hblroyd amicus curite, suggested that the statute 7.G.
4, c. 57, s. 33'was a legislative declaration that the pro-
visions of the statute 3 G. 4 c. 39 did not extend to the
assignees of an insolvent debtor.

*litiledal e J.
The statute of 7 G. 4 c. 57 s. 33 recites that it was expedient

to 6xtend tha pibvisions of the statute 3 G. 4 c. 39, and ehctds
that the -last- mentioned act shall extend to the assignee of
every prisoner who shall, within the time therein mentioned, appy

(1) 6 B. .& C. 455.
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f 1888 to the insolvent court for his discharge from confinement, as if the
last menticned act had been expressly therein enacted; and it then

__ E declares that all warrants of attorney, etc., etc., which, by the last
Ts QUEEx. mentioned act, were declared to be fraudulent and void against the

assignees of a bankrupt, shall be deemed fraudulent and void against
the assignees of an insolvent debtor. This, as it seems to me, is a
legislative declaration that the statute 3 G. 4 c. 39 did not make such
instrument void against the assignees of an insolvent debtor. Upon
the whole, I think that this rule ought to be discharged.

And in Bennett v. Daniel (1) Lord Tenderten C. J.,
recognized Morris v. Mel/in as good law.

Where, then, is the evidence in this case to support
the charges of smuggling, false invoices, false and
fraudulent undervaluation, or of knowingly keeping
and selling goods illegally imported ? I cannot discover
it. Therefore, on the law and the facts, apart from the
conduct and declarations of Hilton and the action of
the Customs officials in passing the goods with full
knowledge of all the circumstances connected with
their importation which, in the absence of any evidence
to the contrary, it is to be presumed they must have
had through Hilton, I think the crown has failed to
establish any breach of the revenue laws as alleged in
the information, and the appeal must be allowed with
costs and the information dismissed with costs.

STRONG J.-I am of opinion that the judgment of the
Exchequer Court cannot be sustained. The statute of
1885 introduced, for the first time, the principle of valu-
ing manufactured component parts of a manufactured
article according to the proportions they bear to the
market value of the completed article for purposes of
home consumption. Previous to that amendment of
the law there could have been no valuation of these
pieces of brass, intended to form component parts of
these sprinklers, except according to their actual sepa-
rate value as pieces of manufactured brass, as they
were, in fact, valued. Then, if they were entered and

(1) 10 B. & C. 506.
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valued according to law there can be no question of an 1888
intention to evade the revenue. Sprinklers, as completed GRIN-NEL.

articles, never were, in fact, imported, and these pieces THE .
of brass never had existed as sprinklers before their -

importation. Therefore, the crown does not establish Strong J.

that there was an importation of automatic sprinklers
in detached pieces, but it is simply a case of the impor-
tation of manufactured pieces of brass which were, it
is true, intended to constitute parts of automatic
sprinklers to be formed out of them after importation
when, for the first time, the different pieces were to be
adjusted.to each other. The case of a watch or a car-
riage completed abroad, then taken to pieces and im-
ported in separate parts, is wholly different, and the
same may be said of the case where the several parts,
without being actually put together previous to impor-
tation so as to form one whole, are yet so identified with
the one specific whole which is to be formed out of
them that they are appropriated to one particular instru-
ment or machine, and to no other ; in such circum-
stances it may well be said that there is an. importa-
tion of a particular machine in parts, but in the pre-
sent case there was nothing resembling this.

It is, of course, a rule that a statute cannot be evad-
ed by doing indirectly that which it forbids to be done
directly. But this rule is not to be extended so as, by
implication, to bring within the statute a case not
provided for nor in the contemplation of the legislator,
even though, owing to its omission, parties may be
enabled to contravene the policy of the act and to do,
though not in the way prohibited by the act, that
which it was the object of the legislature to prevent.
In order to bring a case within the purview of a
statute the language in which the law is expressed
must be sufficiently comprehensive to include the
alleged infraction. In other words, it is no evasion of

10
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18S8 an act of Parliament, in a legal sense, to do that which
aiRINNELL may tend to prevent the attainment of the end which

. the leislature had in view, provided parties keep out-THE QuEEN. Z
- side the provisions of the statutes (1). If any authori-

Strong J. ties are wanting for this principle of construction two
strong instances in which it was recognized and ap-
plied in recent times are afforded by the cases of
Wilson v. Robertson (2), and Deal v. Schofield (3).

I think the present was casus omissus in the customs
and tariff laws until express provision was made for it
by the act of 1885. Indeed, the very circumstance
that such an act was considered necessary and was
passed implies that the previously existing state of
the law contained no provision applicable to the
importation of such articles otherwise than as manu-
factured brass.

The judgment of the Exchequer Court should be re-
versed with costs, and the claim of the appellant to
a release of the goods allowed with costs.

FOURNIER J.-I entirely agree with the judgment
of the Chief Justice in this case.

TASCHEREAU J.-I would allow this appeal with
costs, and dismiss the information with costs, for the
reasons given by the Chief Justice.

GWYNNE J. took no part in the judgment.

Appeal allowed with costs.

Solicitors for appellant: Girouard, Delorimier 4-
Delorimier.

Solicitors for respondent: O'Connor - Hogg.

(1) See Maxwell on statutes, (2) 4 E. &. B. 923.
page 142. (3) L R. 3 Q. B. 8.
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JOHN V. ELLIS............ ....... APPELLANT; 1888

AND * Oct. 2.

GEORGE F. BAIRD...........................RESPONDENT. 1889

ON APPEAL FROM THE SUPREME COURT OF NEW *Mar 18.

BRUNSWICK.

Appeal-Contempt of court-Discretion-R. S. C. c. 135 s. 27-Final
jidgment-Practice in case of contempt.

By a rule nisi of the Supreihe Court of New Brunswick E. was called
upon to show cause why an attachment should not issue against
him, or he be committed for contempt of court, in publishing

certain articles in a newspaper. On the return of the rule it

was made absolute, and a writ of attachment was issued com-

manding the sheriff to have the body of E. before the court on

a day named. By the practice in such cases in the said court it

appeared that the attachment was issued merely in order to

bring.the party into court, where he might be ordered to answer
interrogatories and by his answers purge if he could his contempt.

If unable to do this the court would pronounce sentence. E.
appealed from the judgment making the rule absolute. On

motion to quash said appeal.-

Held, that the judgment appealed from was not a final judgment

from which an appeal would lie under sec. 24 (a) of the Supreme

and Exchequer Courts Act, R. S. C. c. 135.

MOTION to quash appeal for want of jurisdiction.
The appellant is editor of a newspaper in St. John,

N.B., and as such published certain articles concerning
judicial proceedings in regard to an election in New
Brunswick. The respondent, one of the candidates at
such election, obtained a rule nisi for an attachment
for contempt against the appellant, which was after-
wards made absolute, and this appeal was brought

*PRESENT.-Sir W. J. Ritchie C. J. and Strong, Fournier, Tas-

cbereau and Patterson JJ.
* 10% R
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1888 from the judgment of the Supreme Court of New
ELls brunswick making the said rule absolute.

BaidA. The practice in New Brunswick in matters of con-
- structive contempt is as follows: On application sup-

ported by affidavits, which is usually made by the
Attorney-General, a rule nisi is granted, requiring the
person alleged to be in contempt to show cause why
an attachment should not issue against him, or why
he should not be committed for contempt. On the
return of this rule, if it has been properly served and
within four days, if sufficient cause is not shown
against it, it is made absolute. The court then orders
the prosecutor to administer interrogatories to the
party in contempt within four days, he either giving
bail for his appearance to answer the same or being
committed to gaol. After the interrogatories are
administered, if the contempt is not purged by the
answers thereto, or in case of refusal to answer, the
party is adjudged guilty of contempt and the court
imposes sentence therefor.

These were the proceedings in the present case, and
the rule for an attachment being made absolute the
appellant gave sureties for his appearance to answer
the interrogatories,,and then brought his appeal. Pend-
ing the appeal the time for answering the interroga-
tories has been extended by the court below.

Currie moves to quash the appeal for want ofijuris-
diction.

There are several objections to the jurisdiction of the
court in this case.

First-The case is not ripe for appeal. Until the in-
terrogatories are administered, and the court is in a
position to pronounce sentence, there is no final judg-
ment. Corner's Crown Practice (1), Dunn's Crown
Practice (2).
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Secondly-There is .no appeal unless contempt is 1888.
expressly mentioned in the statute giving jurisdiction ELLS
in this court. .

Thirdly-The subject matter in this appeal is entirely -

within the discretion of the court brought into con-
tempt, and the appeal is expressly taken away by
statute. R.S.C. c. 135, s. 27. Rapalje on Contempt (1);
.McDermott's Case (2) ; Rainy v. Justice of Sierra Leone
(3).

Fourthly-The matter of contempt is not, and from
its nature cannot be, a subject matter of appeal. See
Hayes v. Fischer (4) ; New Orleans v. S. S.Co. (5); Ex-
parte Kearney (6) ; Shattuck v. The State (7).

The Privy Council will never entertain such appeals.
See Macpherson's P.C. Prac. (8). -

Davis Q.C. contra cited Rex v. Elkins (9), on the first
of the above grounds, that the case was not ripe for
appeal, and Jarmain v. Chatterton (10),where an appeal
in a case of contempt was entertained and the rule
governing such appeals laid down.

SIR W. J. RITCHIE .J.-I am of opinion the motion
to quash should be granted without costs, on the
ground that there was no final adjudication; and, in
my opinion, the party appellant was led into error by
the action of the court, and should not suffer therefor.

STRONG J.-I am of opinion that the motion to quash
must be granted. The rule nisi was in the alternative
for an attachment or to commit the appellant for
contempt. It was made absolute generally, and the
rule absolute does not specify which alternative was

(1) P.11. (7) 51 Miss. 50.
(2) L. R. 2 P. C. 341. (8) 2 Ed. p. 48 and cases there
(3) 8 Mo. P.C. 47. cited.
(4) 102 U. S. R. 121 (9) 4 Burr. 2129.
(5) 7 Wheaton 38. (10) 20 Ch. D. 493.
(6) 20 Wall. 392.
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1889 granted. As the granting of the rule was followed up
ELs by an attachment, we must assume that it was

B. intended to make the rule absolute in the alternative

Sn which asked for this writ; more especially as the
appellant did not move against the writ for irregu-
larity, but gave bail to it. Then this writ of attachment
is merely the first step in the procedure to punish for
contempt of court. It is only a process to bring the
party to be attached into court in order that he may
answer. The proceedings subsequent to the execution
and return of the writ include the bringing of
the body into court, the requiring the defendant
to answer to the contempt and to answer interroga-
tories and there is then a formal adjudication, followed
by sentence. Until there has been an adjudication as
to the defendant's guilt or innocence of the contempt
there is no final judgment from which an appeal can
lie.

There seem to be two modes of proceedings for
contempt of court-one formal and plenary, the other
summary. The former mode of proceeding is that
which has been adopted in the present case.

I proceed altogether upon what appears on the face
of the proceedings; the rules nisi and absolute, and
the writ of attachment itself-the exigency of which
is that the appellant shall be attached in order that he
may " appear and answer." Surely when the stage
of appearance in answer to process of this kind has
alone been reached, and there has not even been a
hearing, there cannot be said to be any final judgment.
In the opinions delivered by some of the learned
judges they do not advert to the distinction between
the summary mode of procedure and the more formal
mode of proceeding adopted in the present case.

I agree with the Chief Justice, that there should be
no costs.
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FOURNIER J. concurred. 1889

ELLIS

TASCHEREAU J.-I would quash this appeal, on the V.

ground that the judgment appealed from is not a final BAIRD.

judgment.

GWYNNE J.-In Easter Term, 1887, a rule was
issued out of the Supreme Court of the Province of
New Brunswick, Crown side, exparte George F. Baird,
the above respondent, calling upon the above appel-
lant, the editor, publisher and propriptor of the " St.
John Globe" a newspaper printed and published in
the city of St. John, in the Province of New Bruns-
wick, to show cause in Trinity Term then next why
an attachment should not be issued against him, or
why be should not be committed for contempt of court
for writing printing and publishing in the issue of the
said " St. John Globe " newspaper, on the 18th March
preceding, an article under the caption of "The Queen's
Election," and certain other articles in other issues
of the newspaper mentioned in the rule

in which said articles the said John V. Ellis has been guilty of a
contempt of this honourable court in scandalising this court, and
particularly His Honor Mr. Justice Tuck, one of the Justices thereof,
in calumniating and vilifying the applicant George F. Baird, and in
commenting on matters of said election, said recount and said order
nisi for a writ of prohibition in a manner calculated to prejudice and
that does prejudice the public before the hearing and judicial deci-
sion of said matters, and so as is calculated to prevent the said appli-
cant George F. Baird from obtaining a fair and impartial disposal of
said matters, &c. Upon reading the said articles in the newspapers
aforesaid, and upon reading the affidavit of George F. Baird.

Upon this rule being served and the matter being
brought up again before the court, if it should appear
that the appellant had written and published the
articles complained of, or any of them, all that remained
to be done by the court, after hearing the appellant
show cause in, person or by his counsel as he was
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1889 called upon by the rule to do, was to pronounce judg-
ELLIS ment either convicting the appellant of the offence

B RD. and passing appropriate sentence upon him for such
- offence, or otherwise dealing with the case as justice

might require and to the court should seem meet.
From the judgment and expression of opinion as

delivered by the learned Chief Justice of the court, and
which is made part of the case laid before us, it appears
that the appellant appeared in obedience to the above
rule and showed cause thereto, as he was called upon
by the rule to d6; for the learned Chief Justice there
says

The writing and publishing of the articles complained of are
admitted by Mr. Ellis, but his counsel contends that they do not
amount to a contempt of court, for two reasons.

He then states these reasons, and adds:
I do not think either of these objections is sustainable.

He then proceeds to deal with those objections, and
to define the law as to contempt of court and to apply
it to the circumstances of the case before him; and
referring to the proceedings which were before Mr.
Justice Tuck, and which formed the subject of com-
ment in the articles complained of, he concludes:

In what he (Mr. Justice Tuck) did, he was acting for this court
judicially, and in the administration of justice, and the language
which was used respecting him in the matter, in some at least of
the articles published, was a contemptuous interference with the
judicial proceedings in which he was acting.

From the above it appears beyond doubt that in the
opinion of the learned Chief Justice the appellant, by
writing and publishing the articles complained of (as
admitted by him), was guilty of a contempt of court;
and if that opinion had been embodied in the rule of
court issued thereupon, which is the subject matter. of
this appeal, the appellant would have been, beyond all
doubt, convicted of the offence of contempt of court
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with which he had been charged, and by the rule nisi 1889

cited to appear in court and answer; but the learned ELLs
Chief Justice concludes his judgment thus: .

I am therefore of opinion that the rule should be made absolute -

for an attachment. Gwynne J.

Not, it is to be observed, for committal of the appel-

lant, as for an offence of which he had been convicted.
Mr. Justice Fraser expressed his concurrence in the

judgment of the learned Chief Justice.
Mr. Justice Wetmore, after referring to the circum-

stances of the case, the nature of the proceedings before
Mr. Justice Tuck, and a point that had been argued
that he had been acting without jurisdiction, and that,
therefore, the articles constituted no contempt of court,
concludes thus :

I cannot fancy any cause that could be reasonably shown against

making the rule absolute; but if there was any, there would have

been ample opportunity to have presented it for the judges' consid-

eration at the return of the rule nisi. But supposing I am all

wrong in the views I have expressed, and that Judge Tuck had no

right to have granted the rule nisi, what justification would his error

be for the articles published in the "Globe " newspaper ? It appears

to me, none whatever; so, whether Judge Tuck was right or wrong-

the severe articles are equally such a contempt of court as call for

the attachment.

And he agreed with the Chief Justice that an attach-

ment should be ordered.
Now as the appellant was before the court and

showed cause to the rule nisi, and admitted the publi-

cation by him of the articles complained of, and as a

majority of the court were clearly of opinion that the

publication of the articles, so admitted by the appel-

lant to have been published by him, was a contempt

of court, it does not clearly appear why judgment

should not have been pronounced, convicting the

appellant of the contempt and passing an appropriate

sentence therefor, instead of ordering an attachment

to issue, the object of which appears, from the judg-
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1889 ment of Mr. Justice Palmer, to be still to keep the
E ,,s !matter of the rule nisi sub judice, and to be an interlo-

BAIRD. cutory proceeding only. He says
- I do not say that Mr. Ellis is guilty of the acts charged against

Gwynne J* him or convict him of a contempt of this court; all I at present say
is that sufficient is shown to make it our duty to bring him into
court to answer for the acts charged against him. When here, it will
be the duty of this court to give him an opportunity to fully defend
himself and, if it turns out, according to his own oath, that he has not
violated any of the principles I have endeavored to state it will be
the pleasant duty of this court to acquit; if otherwise. it will be
our duty, no matter how unpleasant, to inflict upon him the punish.
ment that the law directs, which is just such punishment as will
prevent a repetition of the crime by him or by anybody else.

Now, whether or not the articles contain matter
which, being published as admitted, constitutes a con-
tempt of court, is a question the determination of
which depends upon the construction by the court
of the articles themselves-and the publication having
been admitted by the appellant, and counsel who
showed cause for him having been heard, I fail to see
why the matter should not have been considered as
quite ripe for adjudication, without any further
opportunity of showing cause being given to the
appellant. However, the court seems to have adopted
the view expressed by Mr. Justice Palmer as to
the object of the attachment being issued-for the
order made by the court, and which is the subject of
this appeal, simply is that the rule nisi be made
absolute and upon the rule so made absolute the
court has issued a writ of attachment, addressed to the
sheriff of the city and county of St. John command-
ing him to attach the appellant, so that he may have
him before the court on a day named " to answer for
certain trespasses and contempts .brought against
him "-thus adopting the view expressed by Mr.
Justice Palmer as being the object and purpose of the
attachment ordered, namely, as an interlocutory pro-
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ceeding to enable the appellant to show cause why he 1889

should not be " convicted " of the offence of contempt ELLIS

of court and to defend himself against the charge B'RD.

brought against him. It appears, -therefore, that the0 Gwynne J.
order of the court, which is the subject of this appeal,
is not a final adjudication in the matter, and that
therefore it is not appealable to this court. The
appeal, therefore, must be quashed and with costs.

Solicitors for appellant :

Solicitor for respondent:

Appeal quashed without costs.

Weldon, McLean & Devlin.

L. A. Currie.
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1888 PATRICK TRAINOR (PLAINTIFF).........APPELLANT;

* Oct. 10. AND

188 THE BLACK DIAMOND STEAM-)
* Mar. 18. SHIP COMPANY OF MONTREAL RESPONDENTS.

(DEFENDANTS) ...... .................. .....

ON APPEAL FROM THE SUPREME COURT OF PRINCE
EDWARD ISLAND.

Contract-Carriage of goods-Negligence--Bill of lading-Excep-
tion from liability under- Pleading.

A bill of lading acknowledged the receipt on board a steamer of the
defendants, in good order and condition, of goods shipped by
T. (fresh meat) and contracted to deliver the same in like
good order and condition * loss or damage
resulting from sweating * decay, stowage,
* * * or from any of the following perils, whether
arising from the negligence, default or error in judgment of the
pilot, master, mariners or other persons in the service of the
ship, or for whose acts the shipowner is liable (or otherwise
howsoever) always excepted, namely (setting them out).

Held, affirming the judgment of the court below, Sir W. J. Ritchie
C.J. and Fournier J. dissenting, that the clause "whether
arising from the negligence, default or error in judgment of the
master," &c., covered as well the preceding exceptions as those
which followed, and was not limited in its application by the
words "from any of the following perils," and the defendants
were, therefore, not liable for damage to the goods shipped
resulting from improper stowage, which was one of the excepted
perils.

APPEAL from a decision of the Supreme Court of
Prince Edward Island, setting aside a verdict for the
plaintiffs and ordering a non-suit.

This was an action of damages against the defendant
company for negligence in storing and carrying the

* PRESENT-Sir W. J. Ritchie C.J., and Strong, Fournier, Taschereau
and Gwynne JJ.
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plaintiffs goods, fresh beef and mutton, from Charlotte- 1888

town to St. Johns, Newfoundland. The defence was TRAINOR

that the injury to the goods arose from causes for V.
TEBLACK

which the defendants were exempt from liability under DIAMOND
STEAMSHIP

the bill of lading. Co. OFsr
The exemptions in the bill of lading were amongst 31ONTREAL.

others, the following: " (The act of G-od, the Queen's
enemies, pirates, robbers, thieves, vermin, barratry
of master or mariners, restraint of princes and rulers,
or people, or resulting from strikes or mob, loss or
damage resulting from sweating, insufficiency of pack-
age, leakage, breakage, pilferage, wastage, rust, frost,
decay, rain, spray, stowage, or contact with or smell or
evaporation from any other goods, insufficiency of
marks, numbers, address, or description of goods
shipped, injury to wrappers, however caused, or from
any of the following perils (whether arising from the
negligence, default or error in judgment of the pilot,
master mariners, engineers or other persons in the
service of the ship, or for whose act the shipowner is
liable or otherwise howsoever) always excepted,
namely, risk of craft or hulk, or transhipment, explo-
sion, heat, fire at sea, in craft or hulk, or on shore,
boiler, steam or machinery, or from the consequences
of any damage or injury thereto, however such damage
or injury may be caused."

One of the contentions of the defendants was that
the words in the above exceptions, " whether arising
from the negligence, default or error etc " covered
what went before, as well as what came after them.

The negligence principally relied on by the plaintiffs
was in the manner of stowing the goods on the vessel,
and as to this the learned judge who delivered the
judgment of the full court, and who had also tried the
case, says: " In my charge to the jury, I said that it
appeared that during the time the meat was being
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1888 packed it rained, the hatch was uncovered and that
TRAINOR the meat packed under it must have been much

HE I wetted. That it also appeared that the men engagedTHE BLACK
DIAM1OND in packing necessarily trod upon it with their boots

STEAMSHIP
Co. o, on in this wet state, and that it was for the jury to

MONTREAL. say whether this was a proper mode of shipping and
stowing the meat. That, in my opinion, a more
improper manner of treating goods committed to a
carrier could not be imagined, and I think so still."
But he held that it was competent. for the defendants
to protect themselves against liability for any and all
negligence, and that the bill of lading did so protect
them in this case. He also found that the word
"stowage," in the exceptions in the bill of lading,
necessarily meant " improper stowage."

The plaintiffs claimed that even if the defendants
were protected from liability on account of gross
negligence, which they disputed, yet as they had only
pleaded exemption on account of a portion of the
exempted clauses, and the damage was occasioned by
a clause not pleaded, namely, heating, they could not
claini the benefit of such exceptions.

The Supreme Court, en banc, sustained the judgment
of the trial judge in favor of the defendants. The
plaintiff then appealed to this court.

Davies Q.C. and Norson for the appellant. It cannot
be disputed that the defendants were guilty of
negligence, and they must show that they are pro-
tected by the exceptions which they have pleaded. If
they choose to rely, in their pleadings, on specified
exceptions they cannot claim the benefit of others
which are not pleaded.

The bill of lading does not relieve the owner from
the necessity of providing a seaworthy ship and
proper accommodation for stowing the cargo.

The following authorities were relied on. Steel v.
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The State Line S. S. Co. (1) ; Stanton v. Richardson (2) ; 1888
Tattersall v. The National Steamship Co. (3); Gillespie TRAi7oR

v. Thompson (4) ; Hutchinson on Carriers (5). .LACK
Peters for the respondents. The plaintiffs did not DIAMOND

STEAMSHIP
declare against us for not providing a seaworthy ship Co. OF
and cannot rely on it now. MONTREAL.

In the bill of lading the exception for "stowage"
must be taken to mean " negligent stowage," as there
could be no damage for stowage not negligent.

SIR W. J. RITCHIE C.J.-I think it was the duty of
the shipowners to provide: first, a suitable vessel;
secondly, a suitable place in that vessel having regard
to the nature of the cargo shipped ; and thirdly, to
take it on board at a suitable time and in a suitable man-
ner, that the shipowners are bound to provide a ship
reasonably fit for the purpose of the carriage of the
cargo, that is meat, in this case, which they contracted
to carry and that the shipowners warrant the fitness of
their ship when she sails, and that if the proviso in
the bill of lading that the owners will not be respon-
sible for the default of the master applies to this case
it does not relieve them from the implied obligation to
provide a vessel efficient and properly equipped for the
service.

Then, did the shipowners make provision sufficient
to enable them to fulfil their contract ? I think they
did not. If the meat could not be shipped under the
hatchways without the hatchways being uncovered,
and the meat exposed for an hour and a-half to the
pouring rain, and without the men trampling on it
with their wet muddy boots, and spitting their tobacco
juice on it, certainly the place was not, in my opinion,
a fit and proper place, either as to the time of loading,

(1) 3 App. Cas. 72. (3) 12 Q. B. D. 297.
(2) L. R. 7 C. P.421; L. R. 9 C. (4) 8 E. & B. 477, n.

P. 390. (5) Sec. 270.
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1888 during a pouring rain, or as to placing the meat there
TRAINOR at all. It was, in my opinion, the duty of the ship-

HE A owners to ship the cargo, having reference to its nature
THE BLACK

DIAmoND and liability to injury, at a time when it could, with
STEAMSHIP

co. or reasonable and proper care, be safely shipped; and the
MONTREAL. shipowners, having like reference, were, in my opinion,
Ritchie c.. bound to ship the cargo in a proper place where it

could be stowed without being so trampled or spit
upon ; in other words, having undertaken to carry
fresh meat, the obligation was on them to furnish a
vessel fit to carry, in a fit and proper place, that cargo,
and it cannot be disputed that the place in which this
meat was put was an improper place if the meat could
not be shipped dry and without being trampled and
spit upon; and it was, therefore, not a fit and proper
place for the purpose. As was said by the Privy
Council in " The Freedom " (1) :

The simple truth is, that they did not make provisions sufficient
to enable them to fulfil their contract.

And after stating that the shipowners ought to have
known that without ventilation and without circula-
tion of air, &c, a portion of the cargo shipped would
be damaged, the judgment proceeds:

As they did not, in fact, provide sufficiently against such a natural,
if not necessary, consequence, they imposed upon themselves the
disability to fulfil the express contract into which they had entered
under the bill of lading. In this view it is not material to the
plaintiffs whether the defendants are or are not chargeable with
neglect, default or improvidence. It is enough for the plaintiffs to
have established that the defendants have not performed their con-
tract and have not sustained either of the defences which they have
pleaded as a legal excuse for non-performance.

I think it was not right or proper to remove the
meat from the warehouse, as one of the witnesses says,
in a pouring rain; and the judge says, " it rained dur-
ing the whole time of the loading and there was no
covering over the hatchway," about 8 feet square;

(1) LR. 4 P.C. 603.
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" (the mate explained that the lowering tackle could 1889
not work if there had been)." TRAion

V.I think they should have waited until the weather T.. BLACK

was suitable for shipping such a cargo. DuAoON

The learned judge says: co. or
In my charge to the jury I said that it appeared that during the MONREAL.

time the meat was being packed it rained, the hatch was uncovered Ritchie CJ.
and that the meat packed under it must have been wetted; that it -

also appeared that the men engaged in packing necessarily trod
upon it with their boots on in this wet state; and that it was for the
jury to say whether this was a proper mode of shipping and stowing
the meat; that, in my opinion, a more improper manner of treating
goods committed to a carrier could .not be imagined, and I think so
still.

And the jury have so found it, and, in my opinion,
loading meat at an improper time, on a rainy night
with open hatches, and at a place where the men had
to trample on the meat with muddy boots and to spit
tobacco juice on it, are not within any of the exceptions'
of the bill of lading.

In my opinion, the loss was caused by the previous
default of the shipowners. In the case of a bill of
lading it is different from that of a policy of insurance,
because there the contract is to carry with reasonable
care, unless prevented by the excepted perils; if the
goods are not carried with reasonable care, and are
consequently lost by perils of the seas, it becomes
necessary to reconcile two parts of the instrument and
this is done by holding that if the loss through perils.
of the seas is caused by the previous default of the
shipowners he is liable for this breach of his covenant.
Per Willes J. in Grill v. General Iron Screw Collier
Co. (1), said to be the true view of Lord Herschell in
Wilson v. Owners of Cargo per 'te Xantho (2).

The bill of lading acknowledges the articles to
have been shipped in good order and well conditioned

(2) 12 App. Cas. 510. - -(1) L R. 1 0. P. 611.
11
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1889 and they are to be delivered in like good order and well
T AINoR conditioned at the port of St. Johns with the following

THE exceptions:
I)IAMOND The act of God, the Queen's enemies, pirates, robers, thieves, ver-

STEAMSHIP min, barratry of master or mariners, restraint of princes and rulers;

eclOl, or people, or resulting from strikes, or mob, loss or damage resulting
from sweating, insufficiency of package, breakage, pilferage, wastage,

Bitchie CJrust, frost, decay, rain, spray, stowage, or contract with or smell or
evaporation from any other goods, insufficiency of marks, numbers,
address, or descriptions of goods shipped, injury to wrappers how.
ever caused, or from any of the following perils, whether arising
from the negligence, default or error in judgment of the pilot,
master, mariners, engineers or other person in the service of the
ship, or for whose acts the shipowners is liable, or otherwise howso-
sver) always excepted-namely, risk of craft or hulk, or tranship.
blent, explosion, heat or fire at sea, in craft or hulk, or on shore,
boilers, steam or machinery, or from the consequences of any dam-
age or injury thereto, however such damage or injury may be caused.
Collision, stranding or peril of the seas, rivers, navigation of land
transit of whatever nature or kind soever, and howsoever caused,
with liberty in the event of the steamer putting back or into any
port, or otherwise being prevented from any cause from proceeding
in the ordinary course of her voyage, to tranship the goods by any
other steamer, and with liberty to sail with or without pilots, to call
at any intermediate port or ports, and to tow and assist vessels in
all situations.

As at present advised, I think the exception as to
exemptions from negligence or default applies to the
" following perils " and not to the antecedents named,
namely, whether arising from the negligence, default
or error in judgment of the pilot, master, mariners,
engineers or other persons in the service of the ship,
or for whose act the shipowner is liable, or otherwise
howsoever, and so " whether arising from negligence"
does not apply to all that has gone before, but only to
the perils afterwards enumerated, and if so the excep-
tions in the bill of lading did not protect the ship-
owners from negligence as to stowage, or any of the
other matters named in the bill of lading anterior to the

provision relating to negligence, &c., and therefore
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they did not contract themselves out of liability arising 1889
from negligent stowage. TRAiNoR

I think to enable the shipowner to contract against THE LACK

the effect of his own, that is his servants' negligence, DIAMOND
STEAMSHIP

the contract should be so clear and unambiguous as co. op
not to be open to any reasonable doubt as to the inten- MONTREA.

tion of the parties; if not made so clear, the construc- Ritchie C.
tion should be against the shipowner and in favour of
the shipper.

Be this as it may, I think the terms of the bill of
lading relate to the carriage of the goods on the voyage
and not to anything before the commencement of the
voyage.

In this case the bill of lading acknowledges the
receipt of the goods in apparent good condition, to be
delivered from the ship's deck in like good order and
condition, and there is evidence to show that the meat
was in good condition when received by the ship-
owners in their warehouse.

(His Lordship then read a portion of the evidence
and proceeded) :

Can there be any doubt that this meat left the ware-
house in good condition and was landed at St. John's
in a most dirty, filthy, disgraceful condition?

I think the evidence was quite sufficient to warrant
the jury in arriving at the conclusion that the meat
when received at the warehouse and when ready to be
shipped was in good condition.

No doubt, as in the case of " The Freedom " (1),
from the cramming of the ship so as to prevent
any circulation of air and the closing of the hatches
the atmosphere in the ship's hold became heated, damp
and vitiated, without means of escape, and this
atmosphere was the proximate cause of the damage to
the meat, the subject of this suit; and this waq

(1) L. R. 3 P. 0. 603.
11

VOL. XVI.] 163



SUPREME COURT OF CANADA.

1889 aided and accelerated by reason of taking in the cargo
TAIoNR at an improper time, in view of the heavy rain falling

T BC and in view of the treading on of the meat with the
DIAMoND dirty boots of the packers, and the tobacco spitting on

STEAMSHIP
Co. O, the meat by the stowers. The duty of defendant to

MONTREAL carry and deliver these goods arises out of his contract,
Ritchie C.J. and his failure to do so is a breach of that contract. I

am of the opinion in this case that, independent of and
apart from any construction to be put on the bill of
lading, the defendants have broken their contract,
without any sufficient excuse or justification, and t ht
this action is maintainable. Upon this point the law
seems to be abundantly clear.

In Czech v. The General Steam Navigation Company
(1) Bovill 0. J. says :

The evidence in every case must vary according to its peculiar
circumstances; but if the goods are damaged, and no reasonable
explanation of the damage can be given, except the negligence of
the defendants, a jury are justified in finding that such negligence
is proved.

WILLES J:
I will, however, assume that it is so for the purpose of this case,

but it does not, therefore, restrict the plaintiffs as to the nature of
the evidence by which such negligence shall be proved. To explain
this by an illustration: If a shipment of sugar took place under a
bill of lading, such as the present one, and it was proved that the
sugar was sound when put on board, and had become converted into
syrup before the end of the voyage, if that was put as an abstract
case I think the shipowner would not be liable, because there may
have been storms which occasioned the injury, without any want of
care on the part of the captain or crew; the injury alone, therefore,
would be no evidence of negligence on their part. But if it was
proved that the sugar was damaged by fresh water then there would
be a strong probability that the hatches had been negligently left
open, and the rain had so come in and done the injury, and, though
it would be possible that some one had wilfully poured fresh water
down into the hold, this would be so improbable that a jury would
be justified in finding that the injury had been occasioned by negli.
Sence in the management of the ship.

(1) L. R.3 C P. at p. 18.
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In Phillips v. Clark (1) Coockburn 0. J. says:-. 1889

The question arises upon these words in the margin of the bill of TRAINOR

lading, " Not accountable for leakage or breakage. " Admitting **
THe BLAOIC

that a carrier may protect himself from liability for loss or damage DioND
to goods intrusted to him to carry, even if occasioned by negligence STEAMsmP
on the part of himself or his servants, provided any one is willing to Co. OF

contract with him on such terms, yet it seems to me that we ought MONTREAL.

not to put such a construction upon the contract as is here con. Ritchie C.J.
tended -for when it is susceptible of another and more reasonable -

one. *
But there is no reason why, because he is by the terms of the
contract relieved from that liability, we should hold that the plain-
tiff intended also to exempt him from any of the consequences aris-
ing from his negligence. The contract being susceptible of two
constructions, I think we are bound to put that construction upon
it which is the more consonant to reason and common sense; and
to hold that it was only intended to exempt him from his ordinary
common law liability, and not from responsibility for damage resulting
from negligence. I therefore think the plaintiff is entitled to jndg-
ment.

Crowder, J.:
It could hardly have been contemplated by the plaintiff that the

defendant should be utterly absolved from the obligation of taking
any care of the goods. The construction put upon the contract by
my Lord is evidently the most just and reasonable, as absolving the
defendant from liability for leakage and breakage, the result of mere
accident, where.no blame was imputable to the master, and for which,
but for the stipulation in question, he would have been still liable.
It clearly was not intended to relieve him from responsibility for
leakage or breakage, the result of his negligence and want of care.
The construction contended for on the part of the defendant would
be giving the contract a sense not necessarily involved in the words
as they stand.

In Taylor et al v. The Liverpool and Great Western Steam
Company (2) it appears by the statement of the case
that the following were the material parts of the bill
of lading:

Received, in good order, &c., on board the steamship Nevada,
one box, said to contain precious stones of the value of4250, to be

(1) 2 C. B. (N. S.) 161. (2) L, R. 9 Q. B. 540.
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1880 delivered from the ship's deck (subject to the exceptions and

T restrictions in the following and undermentioned clause) at the port
V. of New York; the act of God, the Queen's enemies, pirates, robbers,

Tas BLAKc thieves, vermin, barratry of master and mariners, restraints of
DIAMOND

STEAMsHIP princes and rulers, or people, sweating, insufficiency of package, in
Co. or size, strength, or otherwise, leakage, breakage, pilferage, wastage,

MONTREL rain, frost * * and all damage, loss or injury arising from

Ritchie c.J. the perils or things above mentioned, and whether such perils or
things arise from the negligence, default or error in judgment of
the pilot, master, the mariners, engineers, stevedores, or other per.
sons in the service of the shipowners, always excepted.

Lush J. says:
The first question is, does " thieves " include persons on board the

ship, or is it to be limited, as has been held in cases as to policies of
insurance, to persons outside the ship and not belonging to it. The
word is ambiguous, and being of doubtful meaning it must receive
such a construction as is most in favor of the shipper, and not such
as is most in favor of the shipowner, for whose benefit the
exceptions are framed; for if it was intended to give to it the larger
meaning which is now contended for, the intention to give the ship-
owner that protection ought to have been expressed in clear and
unambiguous language. It is not, I think, reasonable to suppose,
when the language used is ambiguous, that it was intended that
the shipowner should not be liable for thefts by one of the crew or
persons on board. The shipowner must protect himself if he intends
this by the use of unambiguous language.

The case of Czech v. General Steam Navigation Co. (1) seems to
me to have no direct bearing on this case. There it was stipulated
in the bill of lading that the shipowner should not be liable for
breakage, leakage or damage (which had been decided by previous
cases not to include leakage, or breakage, or damage caused by the
negligence of the shipowner or his servants).

The language of Lush J. is quoted in Hayn v.
Culliford (2) and acted on by Denman, J. in delivering
the judgment of the court.

In Grill v. General Iron Screw Colliery Co. (3), Kelly
C. B. says:

With respect to the question whether a loss by the negligence of
the defendant's servants is within the exception in the bill of lad.

(1) L. R. 3 0.P. 14. (2) 3 C. P. D. 418.
(3) L.R. 3 C. P. 476,

Ie
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ing, I am of opinion that is concluded by authority. The cases of 18
Phillips v. Clark (1) in the Common Pleas, and Lloyd v. General 'r1o
Iron Screw Collier Co. (2) in the Exchequer, are expressly in point; e.
and we ought not to overrule those decisions, though sitting in a THE BLAck

DIAMOND
Court of Error, unless we think them to be opposed to some princi- STEAM9HIP
ple of law or to common sense. I agree with my brother Chanuell Co. or
that, independently of all authority, the loss in this case is not withir MONTREAL.

the exception. If shipowners wish to except losses resulting from Ritchie CJ.
the negligence of themselves or their servants they must do so by
express language, though they may thereby make the bill of lading
repugnant. To show how impossible it is to construe the exception
in this bill of lading in the way contended for by the defendants, I
need only refer to what Cresswell J. says in Phillips v. Clark (1).The
question there arose upon a bill of lading which contained a stipu.
lation that the owner was not to be accountable for leakage and
breakage, and that learned judge says : " Ordinarily, the master
undertakes to take due and proper care of goods intrusted to him
for conveyance, and to stow them properly, and he is responsible for
leakage and breakage. Here he expressly stipulates not to be
accountable for leakage and breakage, leaving the rest as before."
That is to say, the ordinary obligation of the owner to take due and
proper care of the goods was left untouched by the exception. It
appears to me, and I believe to the rest of the court, that the loss in
question arising from negligence is not within the exception, and
that the liability of the owners is only to be excluded by express
words.

With reference to the duty of the shipowners to pro-
vide a fit and proper ship, and proper accommodation
for stowage of the goods, the law is also clear. On this
point I refer to the following authorities

In Tattersall v. National Steamship Co. (3) the bill of

lading contained the following exceptions and con-
ditions:

These animals being in sole charge of shippers' servants, it is
hereby expressly -agreed that the National Steamship Company,
Limited, or its agents or servants, are, as respects these animals, in
no way responsible for either their escape from the steamer or for

accidents, disease, or mortality, and that under no circumstances
shall they be held liable for more than £5 for each of the animals;

(1) 2 C. B (N. S.) 156 ; 26 L. J.(C. (2) 3 H. & C. 284; 33 I. J.
P). 168. (Ex.) 269.

(3) 12 Q. B. D. 300,

10
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1889 all dogs to be placed wherever the captain may appoint, but at the
sole risk of the shipper and (or) owner, the act of God, the Queen's

TRAINon
V. enemies, pirates, robbers, thieves by land or at sea, barratry of

THE BLACK master or mariners, restraint of princes, rulers, or people; loss or
DIAMOND damage resulting from heat, boilers, steam or steam machinery,

STEAMSHIP
Co. OF including consequences of defect therein, or damage thereto, colli-

MONTREAL. Sion, stranding, or other perils of the sea, rivers, steam and steam

Ritchie CJ*navigation; and all damage, loss or injury arising from the perils or
matters above mentioned, and whether such perils or matters arise
from the negligence, default or error in judgment of the pilot,
master, mariners, engineers, stevedores, or other persons in the
service of the shipowners.

Day J. says :-
I take it to have been clearly established, if not previously, at any

rate since the case of Steel v. State Line Steamship Company (1),
that where there is a contract to carry goods in a ship there is, in the
absence of any stipulation to the contrary, an implied engagement
on the part of the person so undertaking to carry that the ship is
reasonably fit for the purposes of such carriage. In this case it is
clear that the ship was not reasonably fit for the carriage of these
cattle. There is, therefore, a breach of their implied engagement by
the defendants, and the plaintiff having sustained damage in conse-
quence, must be entitled to recover the amount of such damage,
unless the defendants are protected by any express stipulation.

I have considered the terms of the bill of lading, and as I construe
it, its stipulations, which have been relied upon, all relate to the
carriage of the goods on the voyage, and do not in any way affect
the liability for not providing a ship fit for their reception.

They were damaged simply because the defendant's servants
neglected their preliminary duty of seeing that the ship was in a
proper condition to receive them, and received them into a ship
that was not fit to receive them.

A. L. Smith J. says:
It is admitted that the damage was ocoasioned by the negligence

of the shipowner's servants befot the voyage commenced, in not
properly cleansing and disinfecting the ship. There is unquestion-
ably a duty on the part of the shipowner to have the ship reasonably
fit for the carriage of the goods. The case of Steel v. The State Line
Steamship Company (1) conclusively so decides. Is there, then, any-
thing in this bill of lading to exempt the defendants from what
would prim& facie be their liability in respect of the breach of this
duty? I do not think there is. The terms of the bill of lading

(1) 3 App. Cas. 72,
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which have been alluded to appear to me to deal with the contract 1889
so far as it relates to the carriage of the goods upon the voyage; TRAOR
they do not, in my opinion, relate to anything before the commence- V.
ment of the voyage. THE BLAOX

Bovill C. J. In Stanton v. Richardson (1): DIAMOND
STEAM1SHIP

The ship must be fit to receive any reasonable cargo of the Co. or
nature that the shipowner undertook to carry. MONTREAL.

In Carver's Carriage by Sea (2) the law is thus laid Ritchie c.
down:

A shipowner will not be exonorated from losses arising from any
of these excepted causes when there has been any neglect on his
part to take all reasonable steps to avoid them, or to guard against
their possible effects; Siordet v. Hall (3), The Freedom (4), or to
arrest their consequences. (See illustrations cited in Ang.-Carr, as.
160-164), Notara v. Benderson (5). And where these causes have fol.
lowed upon a departure from the proper prosecution of the voyage,
and would not have operated but for that, the shipowner is not ex-
cused; as where a tempest has been encountered after a deviation
from the proper course ; Scaramanga v. Scamp (6), Davis v. Garrett
(7). And see infra, ch. X.; or where the cargo has deteriorated
owing to improper delay on the voyage. Hawes v. S. E. By. Co. (8),
but see Baldwin v. L.C. & D. By. Co. (9).

And further, the shipowner is always responsible for loss or dam.
age to the goods, however caused, if the ship was not in a seaworthy
condition when she commenced her voyage, and if the loss would
not have arisen but for that unseaworthiness. This is so, although
the shipowner may have taken all reasonable pains and precautions
to make the ship seaworthy, if, in fact, he has failed to make her so.
He undertakes absolutely that she shall be fit, on sailing upon the
voyage, to carry the cargo which she has on board, and with it to
encounter safely whatever perils a ship of that kind may fairly be
expected to be exposed to in the course of that voyage at that sea-
son of the year. If her unfitness becomes a real cause of loss or
damage to the cargo the shipowner is responsible, although other
causes, from whose effects he is excused, either at common law or by
express contract, have contributed to produce the loss. The Glen.
fruin (10), Steel v. State Line SS. Co. (11), Kopitofv. Wilson (12),
Lyon v. Melle (13).

(1) L R. 7. C. P. 431 L. R. 9 C.
P. 390.

(2) P. 18.
(3) 4 Bing, 607.
(4) L. R. 3 P.C. 594.
(5) LR5.Q.B. 346; 7 Q.B. 225.
(6) 4 C. P. D. 316; 5 C.P.D. 295.

(7) 6 Bing. 716.
(8) 52 L T. 514.
(9) 9 Q. B. D. 582.

(10) 10 P.D. 103.
(11) 3 App. Cas. 72.
(12) 1 Q. B. D. 377.
(13) 5 Eastj 428.
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1889 Lord Blackburn, in Steel v. State Line Steamship

TRAINOR Co., (1), said:-
V* I take it, my Lords, to be quite clear, both in England and in Scot-

THE BLACK
DIAMOND land, that where there is a contract to carry goods in a ship, whether

STEAMSHIP that contract is in the shape of a bill of lading or any other form,
Co. OP there is a duty on the part of the person who furnishes or supplies

MONTREAL that ship, or that ship's room, unless something be stipulated which

Ritchie,CJ. should prevent it, that the ship shall be fit for its purpose. That is
- generally expressed by saying that it shall be seaworthy; and I

think, also, in marine contracts-contracts for sea carriage -that is
what is properly called a " warranty," not merely that they should do
their best to make the ship fit, but that the ship should really be fit.

The conclusion, then, at which I have arrived, is that
the defendants were guilty of a breach of duty in tak-
ing the meat on board at an improper time, in reference
to the state of the weather, and also in the manner in
which it was handled on being taken on board. If
the majority of the court agree in this view, and with
the construction I have put on the bill of lading, then
the appeal should be allowed with costs, and the ver-
dict restored. If, on the contrary, a majority cannot
arrive at this conclusion, then, as the defendants were
also guilty of a breach of duty in failing to provide a
fit and proper ship, and a fit and proper place in that
ship for the stowage of goods contracted to be carried;
and as the plaintiffs can maintain an action for such
breach of duty, but as the trial of this case seems to
have turned rather on the terms of the bill of lading
than on any breach of the implied obligation of the
shipowners, the appeal should be allowed with costs
and a new trial ordered, with leave to the plaintiff to
amend his declaration as he may be advised and to the
defendants to amend their pleas-to meet such amended
declaration.

STRONG T.-If the respondents' liability as carriers
had been in ,no way restricted by contract there was

(1)- & App. Cas. 86.
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ample evidence to warrant the verdict. The decision 1889
of the court below, in setting aside the verdict, can, TRAINOR

therefore, only be supported by establishing that the TELACK

terms of the bill of lading were such as to exonerate DIAMOND

the respondents from liability for the negligence of CO. OF

their brew; and this is the only question which need MONTREAL.

be considered. The exception in the bill of lading is Strong J.
as follows:

The act of God, the Queen's enemies, pirates, robbers, thieves,
vermin, barratry of master or mariners, restraint of princes and
rulers, or people, or resulting from strikes or mob, loss or damage
resulting from sweating, insufficiency of package, leakage, breakage,
pilferage, wastage, rust, frost, decay, rain, spray, stowage, or contact
with or smell or evaporation from any other goods, insufficiency of
marks, numbers, address or description of goods shipped, injury to
wrappers, however caused, or from any of the following perils,
whether arising from the negligence, default or error in judgment of
the pilot, master, mariners, engineers or other persons in the service
of the ship, or for whose acts the shipowner is liable, or otherwise
howsoever, always excepted-namely, risk of craft or hulk, or tran-
shipment, explosion, heat or fire at sea, in craft or hulk, or on shore,
boilers, steam or machinery, or from the consequences of any
damage or injury thereto, however such damage or injury may be
caused. Collision, stranding or other peril of the seas, rivers,
navigation or land transit of whatever nature or kind soever, and
howsoever caused, with liberty, in the event of the steamer putting
back or into any port, or otherwise being prevented from any cause
from proceeding in the ordinary course of her voyage, to tranship
the goods by any other steamer, and with liberty to sail with or
without pilots, to call at any intermediate port or ports, and to tow
and assist vessels in all situations.

It appears to me that the construction of this excep-
tion is plain, and entitles the shipowners' to the
exemption which they claim. The obvious and
grammatical reading of it is, that " loss or damage
resulting from stowage " is an excepted peril "whe-
ther arising from the negligence, default, or error in
judgment of the pilot, master, mariners, engineers, or
other persons in the service of the ship, for whose
acts the shipowner is- liable, or otherwise howsoever.
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1889 That this, and not that which would confine the
TnAINO exception of negligence to the perils immediately after-

TH LACK wards enumerated, is the proper construction is appa-
DIAMOND rent when we consider that what is excepted is " loss

STEAMISIIP
Co. OF or damage," which might result as well from perils

MONTREAr antecedently specified as from those subsequently
strong J. mentioned.

- The bill of lading in Steel v. State Line Company (1) was
similarly worded, but the House of Lords there did not
pronounce any judgment on the question of construc-
tion, inasmuch as it was sufficient for the disposition
of that case to hold that the shipowners were liable on
the implied undertaking that the ship was seaworthy,
of which it was held there had been a breach and from
which there had been no dispensation from liability.
That case is, therefore, not an authority here for either
party.

As regards contracts for carriage of goods by sea, the
Legislature has not interposed to control the contracts
of the parties, stipulating for freedom from liability for
negligence, as it has in England in the case of railway
and canal companies, and here also to some extent in
the case of railway carriers. In cases like the present
the parties are free to enter into any contract they may
think fit.

It is no doubt a well established and sound rule of
construction that the exception of liability for the negli-
gence of the crew and other persons for whose acts the
owner is, by the general law, responsible, should be pro-
vided foi in the most plain and unequivocal terms, and
that all doubtful or ambiguous clauses should be strictly
interpreted against the owner for whose benefit they
are introduced into the contract. But giving the appel-
lant the full benefit of this rule, I am unable to see that
there can be the least doubt as to the meaning of the
exception found in this bill of lading.

(1) 3 App. Ca. 72.
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Then, this being the proper construction of the instru- 1889

ment the onus was upon the respondents to bring TAImon

themselves within it, and this I am of opinion they THE FACK

have done, since the evidence clearly established that IAMOND
STEAM SHIP

the damage to the meat was caused by bad stowage, Co. or
careless exposure to rain, and the negligent conduct of UIONTREA1.

the crew. The verdict was therefore properly set aside. Strong J.
As I-have said, it was for the respondents to bring them-
selves within the exception, and the plaintiff would
have made a sufficient primd facie case by merely prov-
ing that the meat reached its destination in a damaged
condition. The plaintiffs did not, however, confine
themselves to a primd face case of this kind, but by their
own evidence established that the loss was occasioned
by some of the excepted perils and the negligence of the.
crew, from which, on the construction of the exception
already indicated, it resulted that the plaintiff by his
own case established that there was no cause of action.
The rule was therefore properly made absolute for a
non-suit, and this appeal should be dismissed with costs.

FOURNIER J.-I entirely concur in the judgment pre-
pared by the Chief Justice, and think the appeal should
be allowed.

TABCHEREAU J.-I concur with my brother Strong,
and for the reasons by him given I think that this
appeal should be dismissed.

GwYNNr J.-There can be no doubt that these
defendants might have by their contract with the
plaintiff, if the latter had pleased to enter into such a
contract, exempted themselves from all liability for any
loss or damage which should happen to the carcasses of
meat delivered to them to be carried, even though such
damage or loss should in any respect result from a
cause occurring before the vessel in which the meat

VOL;. XVI.] 173



SUPRE31E COURT OF CANADA.

1889 was to be carried should proceed upon her voyage, and
TRAINOR even though such cause should arise or be occasioned

THE LACK by the negligence of the defendants, or any of their
DIAMOND servants, or of any person for whose acts, default or

STEAM1SHIP
Co. OF neglect they should be responsible.

MONTREAL. The plaintiff's declaration in the present case contains
Gwynne J. five counts, the substantial allegations in each of which

are, that the plaintiff delivered to the defendants cer-
tain goods of the plaintiff upon a certain contract
made by the plaintiff with the defendants, whereby
the latter agreed to use due and proper care in stowing
the said goods on a ship of defendants, and carrying
them from Prince Edward Island to St. Johns, New-
foundland, and there to deliver them to the plaintiff
in as good condition as they were received by them
(certain perils and causalties only excepted), and that
the defendants, though not prevented by any of the
perils or casualties excepted, did not use such due and
proper care as aforesaid, and failed to carry the said
goods safely and to deliver them to plaintiff in good
condition as aforesaid,but so carelessly and negligently
conducted themselves in the stowage of the said goods
and otherwise in the premises, and took such bad care
of the goods, that by reason thereof a great part of the
said goods became lost to the plaintiff, and much
damaged and deteriorated in value.

To these counts the defendants pleaded several pleas,
among others that the goods mentioned in the declara-
tion were delivered to the defendants and were
received by them to be carried under a bill of lading
signed on behalf of the defendants and accepted by
the plaintiff, and that except the contract contained in
the bill of lading there was never any contract between
the defendants or the plaintiff. They then set forth the
bill of lading verbatim,which contained a clause exempt-
ing the defendants from any loss or damage which

[VOL. XVI.174
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should occur to the goods (which consisted of carcasses 1889
of meat) from, among other causes, sweating, insuffi- T-A on

ciency of package, decay or stowage, and they averred THE BLACK

in one plea that the loss and damage complained of DIAMOND
STEAMSHIP

arose from sweating, in another from insufficiency of Co. or

package, in another from decay, and in another from MONTREAL.

stowage, all being excepted cases in the bill of lading. Gwynne J.
To these several pleas the plaintiff replied, that,
although admitting that the said goods were delivered
to and received by the defendants on the terms and
conditions in the said bill of lading mentioned, yet
the plaintiff alleged that the said several causes which
the defendants in their said respective pleas alleged to
have been excepted in the said bill of lading were
occasioned by and arose through the negligence of the
defendants, and were not, nor was either of them,
within or covered by the several and respective excep-
tions in the said bill of lading as alleged. The substan-
tial issue offered by these replications was simply this:
Admitting the loss and damage to have arisen* from
sweating, from insufficiency of package, from decay,
or from stowage, in whole or in part from some
or one of those causes, were these several causes with-
in the clause of exemption from liability contained in
the bill of lading if they arose or were occasioned, as
the replications alleged they were, by the negligence
of the defendants ? Now, as the bill of lading was set
out verbatim in the pleas to which these replications
were pleaded, the question of the defendants' liability
could have been determined upon demurrer to the
replications, which. admitting the only matter of fact
alleged in them, namely, that the several causes of loss
and damage pleaded were occasioned by the negligence
of the defendants would have raised the single ques*
tion of law upon the right determination of which the

defendants' liability depends, namely, whether the
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1889 bill of lading does or does not exempt the defendants
TRAINOR from liability, assuming the causes of loss and damage

T E AK as pleaded by the defendants to have been occasioned
DAMON by the negligence of the defendants as alleged in the

STEAMSHIP . .
co. o replications. Instead of demurring, the defendants,

MONTREAL. however, joined issue, which still left the question of
Gwynne J. the defendants liability to be determined as a matter

of law depending upon the construction of the con-
tract contained in the bill of lading. At the trial the
plaintiff went into evidence which proved that the
immediate cause of the loss and damage proved was
sweating and decay, which necessitated the condemna-
tion and destruction of a great part of the meat as un-
fit for human food ; but it was alleged that thisasweat-
ing and decay arose or was aggravated by improper
stowage, and evidence was adduced on the part of the
plaintiff, although contradicted by witnesses of the
defendants, to show that the men employed in
stowing the meat on the vessel trampled upon
and *otherwise ill-treated it, and this ill-usage
of the meat in the stowing of it contributed, as
was alleged by some of the Witnesses, in some
measure though not altogether, to the sweating and
decay which were the immediate cause of the loss
and damage. At the close of the plaintiffs case the
defendants' counsel moved for a non-suit, upon the
ground that by the contract in the bill of lading the
defendants were exempt from all liability, even though
the causes of damage did arise by reason of the negli-
gence of the defendants. Leave was renewed to the
defendants to move the court above to enter a non-suit
and the case was left to the jury, chiefly upon the
point raised as to the mode in which the meat was
stowed in the vessel, and with a charge which
assumed the defendants not to be exempted from
liability arising from such mode of stowing the meat and
the jury rendered a verdict for the plaintiff with $600

176 [VOL. XVL,



OUPREKE COURT OF CANADA.

damages. Upon a motion made in the court above a 1889
rule nisi was obtained by the defendants to show cause TAINOR

why this verdict should not be set aside and a verdict H L
TFBLACK

entered for the defendants, or a non-suit entered, or a DIAmOND
STEAMSHIP

new trial granted on the following grounds: Co. or
1. That the learned judge misdirected the jury in charging them MONTREAL.

that the defendants were liable for damages caused by improper Gwynne J.
stowage-that he should have charged that the defendants were -

exempted from such damages by the exemptions in the bill of
lading.

2. That the learned judge refused to charge that the defendants
were not liable for decay.

3. That the judge refused to charge that the defendants were not
liable for sweating or heating.

4. That the damages were excessive.
5. That there should be a verdict entered for the defendants as

to the counts alleging negligence in carrying, because there was no
evidence of negligence in carrying.

6. That there should be a verdict for defendants on the tenth plea
-which was, that the plaintiff could have protected himself from the
loss which occurred by insurance.

This rule the court. after argument, made abso-
lute for entering a non-suit, from which judgment
this appeal is taken, and thereby the case is brought
back to the original and sole question upon which the
plaintiff's right of action turns, namely, does or does
not the contract in the bill -of lading exempt the
defendants from liability for loss or damage occurring
from sweating, or from decay, or from stowage-
assuming these causes to have been occasioned by the
negligence of the defendants ? The answer to this
question depends simply upon the proper answer to
be given to the subsidiary question, namely, upon the
proper construction of the contract do the words
inserted therein, namely,

Whether arising from the negligence, default or error in judgment
of the pilot, master, mariners, engineers, or other persons in the
service of the ship, or for whose acts the shipowner is liable, or
otherwise, howsoever always excepted

12
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1889 apply only to the points enumerated subsequently to
TRAINOR this clause, or does the clause apply as well to the

THE LACK preceding causes of loss enumerated, or such of them
DIAMOND as Could arise from the negligence of the persons

STEAMSOIP
Co. op named, which included, among other causes, loss or

MONTREAL. damage resulting from " sweating," or from " decay,"
Gwynne J. or from" stowage," as well as to loss or damage arising

from any of the pei;ils subsequently enumerated ?
The whole sentence in which the, clause of exemp-

tion occurs is not expressed with the most perfect
grammatical precision, but the collocation of the part
relating to negligence cannot have the effect of limit-
ing the application of that part to the causes of loss
subsequently enumerated; and in my opinion it applies
equally to such of those previously enumerated as
could be occasioned
by the defendants or any other persons employed in the service
of the ship, or for whose acts the shipowner is liable.

The rule, therefore, to enter a non-suit was, in my
opinion, properly granted, and this appeal should be
dismissed with costs.

- It was argued that under the first count the plaintiff
was entitled to recover something for the want of due
and proper care and skill of the defendants in stowing the
goods, though there was no attempt made to distinguish
the loss, if, indeed, it could be done, from the subsequent
loss by sweating and decay; but it is not pretended
that there was, indeed it is concluded by the admis-
sions on the pleadings that there was not, any contract
whatever between the defendants and the plaintiff in
relation to the goods but that contained in the bill of
lading, and the contract in the first count is stated as
one promise to use proper skill in stowing, and to
carry, &c., certain perils and casualties only excepted,
which plainly applies to the one contract in the bill of
lading; so that, apart from a breach of the contract in
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the bill of lading, it is apparent that the plaintiff has 1889
not alleged any cause of action in respect of which he TRAINOR

could recover vpon this record. THE LACK

A technical point was also taken, namely, that the DIAMoND
STEAMSHIP

rule nisi for leave to enter a non-suit contains, as is Co. OF

contended, no grounds for a non-suit but only for a MONTLEAL.

new trial; but there is nothing in this objection, even Gwynne J.
if it could be entertained on an appeal, for the objection
to the rulings of the judge which are stated, namely,
that the defendants were liable for damages caused by
improper stowage-that he should have ruled that
they were exempted from such damages by the exemp-
tions in the bill of lading-that he refused to direct
that the defendants were not liable for decay, or for
sweating or heating-if these objections were well
founded are sufficient reasons why the plaintiff should
be non-suited, and the court below having made the
rule absolute for a non-suit a court of appeal cannot
take notice of such a technical objection ; which, if
there was anything in it, affected only a matter of
procedure in the court below.

Appeal dismissed with costs.

Solicitor for appellant: Neil McLeod.

Solicitor for respondents: Arthur Peters.
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1888 PIERRE DANSEREAU (PLAINTIFF).......APPELLANT;

*Oct. 16. AND

1889 FERDINAND BELLEMARE (DEFEN- RESPONDENT.
*J 15. DANT)........................... ...............

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Patent-Carriage tops-Combination of elements-Novelty.

P. D. obtained a patent for an improvement in the construction
of carriages by the combination of a folding sectional roof
joined to the carriage posts, in such a way and by such an
airangement of sections of the roof and of the carriage posts
that the whole carriage top could be made entirely in sections
of wood or other rigid material with glass sashes all round,
and the carriage be opened in the centre into two principal parts
and at once converted into an open uncovered carriage. In an
action for infringment of this patent,

Held, reversing the judgment of the Court of Queen's Bench for
Lower Canada (appeal side), and restoring the judgment of the
Superior Court, Ritchie C. J. and Gwynne J. dissenting, that
the combination was not previously in use and was a patentable
invention.

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (appeal side) in an action

brought against respondent, a carriage manufacturer,
of the city of Montreal, for damages for the infringe-
ment of a patent of invention, issued to appellant on
the 6th May, 1881, for an improvement in the construc-
tion of carriages, called " Dansereau's carriage tops."

The letters patent give the following definition of
the invention claimed by appellant:

"It consists in the combination of a top made in

*PRESENT.-Sir W. J. Ritchie C. J. and Strong, Fournier, Taschereau
and Gwynne JJ.

180



VOL. XVI.] SUPREME COURT OF CANADA.

folding sections as described, with the posts D, 0 & 1888

P arranged to turn down substantially as set forth." DANSEREAU

The paper called specification which is annexed to V .

the letters patent contains a more explicit description -

of the pretended discovery and is as follows :-
" This invention has reference more particularly to

the construction and arrangement of the top of car-
riages, to obviate the difficulty that when tops are
made so that they " let down" and are formed of flexible
material and in a short time show all the ribs of the
bows, and thereby become shabby looking and ill
shaped, and this defect cannot be remedied without
removing the covering of the top, or replacing it with a
new one; by my invention a rigid top is provided,
arranged in sections so that when it is desired to
" turn down " the top, it may be folded up and then
turn down. Also, as constructed, whenever the top
that I have invented becomes shabby it is only
necessary to coat it with paint to make it look as good
as new. My invention also enables glass pannels to
be used all round the oarriage, a thing that is very
much desired by the public at this time."

Six months after the registering of this patent, the
plaintiff caused an additional one to be registered with
the following description:

" It consists first in the combination of a top divided
into rigid parts and hinged together as described, one
ot the said parts secured in posts C and the whole of
the parts turning back, with the said posts; 2nd, in
the combination of a top divided into rigid parts as
described and arranged to turn completely back as
described, with back turn down posts C and front
turn down posts H."

The defendant pleaded:
1st. The carriage tops manufactured by the defend-
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1888 ant were neither an imitation of those built by the
DANSEEAU plaintiff nor an infringement on his patent.

2nd. The pretended invention of plaintiff was not
BEL LEM ARE.

- one in reality and his patent was null and void. At
the date when said patent was registered carriage tops
made of rigid material and folding by sections were
well known to the public, and had been in use for a
considerable time; the plaintiff was not the inventor
of the carriage tops described in his letters patent;
plaintiffs patent had been obtained by fraud and false
representations and could not form a basis of a suit at
law.

These two pleas were followed by a general denial.
After evidence on both sides was concluded the

court, of its own motion, appointed experts to examine
and compare the carriage tops of four carriages made
by respondent and alleged by appellant to be in-
fringements on his patent; and also to examine the
carriage top of one carriage, in the possession of C. A.
Dumaine, alleged by respondent to be made on the
same principle as appellant's invention, and to have
been in use long before the appellant obtained his
patent; and to ascertain and report on the 17th
September, !8,3, whether they were constructed on
the principle covered by the appellant's patents,
exhibits Nos. I and 2, and to state the differences, if
any existed.

The court on the said 17th September, on motion of
appellant extended the delay for the experts to report,
until the 20th of September, 1883, the report was then
filed, and was favorable to plaintiffs contentions.

The court rendered judgment in favor of the plaintiff,
which judgm'nt was subsequently reversed by the
Court of Queen's Bench.

Geofrion Q. C. for appellant.

Saint Pierre for respondent.
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Sir W. J. RITCHIE C..-I canuot discover that the 1888

invention is novel, that it developes any new principle, DASEAU

or exhibits the application of known principles to a new V .

use. The principle claimed by the plaintiff on the -

folding of carriage-tops appears to have been applied
and used by Dumaine in reference to the front part
of carriages for some time before the plaintiff obtained
his patent, and plaintiff's patent would seem to be only
the application of the same principle to the rear part,
and Mr. Larivibre, one of the experts, says : " the prin-
ciple of the front part of Dumaine's carriage could be
applied to the rear part as well, and the fact that the
post is solidly attached to the top, or connected with
it, by means of hinges does not constitute any
difference."

The principle in Dumaine's carriage seems to be
precisely the same as the invention covered by the
letters patent 1 and 2. In both the top is solid in front,
both open by sections, and the principle is, therefore,
exactly the same in both cases ; therefore, as I can
discover no new invention by plaintiff in this case, I
am not disposed to interfere with the judgment of the
Queen's Bench-that plaintiffs patent disclosed no
new patentable invention or discovery.

STRONG J.-I am in favor of allowing the appeal
for the reasons which will be given by my brother,
Mr. Justice Taschereau.

FOURNIER J.-I agree with the view of the case
taken by Mr. Justice Taschereau and also with the
reasons given by Mr. Justice Loranger, in the Superior
Court, for upholding the appellant's patent.

TASCHEREAU J.- This is an appeal by the plantiff
from a judgment in an action brought against respon-
dent, a carriage manufacturer, of the city of Montreal,

183



SUPREME COURT OF CANADA. [VOL. XVI.

1889 for damages for the infringement of a patent of inven-

DANS'EAUtion, issued to appellant in May, 1881, for an improve-

BELLEIARE, ment in the construction of carriages, called " Dan-
- sereau's carriage tops," which was extended by a

Taschureau
J. subsequent patent issued on 7th November, 1881.

- The Superior Court had maintained the plaintiff's
action but the Court of Appeal reversed the judgment,
and dismissed the action on the ground that the said
,patent discloses no new patentable invention or dis-
covery.

It appears by the first patent and specifications, and
drawings annexed thereto, that the invention of the
appellant is an improvement in the construction of
carriages, by the combination of a folding sectional
roof joined to the carriage posts, in such a way and
by such an arrangement of sections of the roof folding
in themselves, and of the carriage posts on hinges,
that the whole carriage top can be made (like station-
ary tops) entirely in sections of wood or other rigid
material, with glass sashes all round, and the carriage
be opened in the centre into two principal parts, and
at once converted into an open uncovered carriage.

The arrangement of all the parts being (as shown
by the specifications and drawings) combined in such a
way that the sections of the roof opened and folded in
themselves, the lining is protected from the weather
and the sashes also protected by a special device..
One of the most important devices used in the com-
bination, to convert the carriage from a covered to an
uncovered carriage, is that some of the sections of the
roof, are rigidly attached to the door posts, so that
when the carriage is to be converted from a closed in-
to an open carriage, two of the door posts are thrown
back on hinges with the rigid sections attached, and
two are thrown forward with the other rigid sections
of the roof attached; or in summer, the top may be
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left up as a protection from the sun, with the sides, 1889
back, and front, all open, the sashes being let down. DASREAU

The respondent pleaded first, that he had not copied B A

plaintiff's invention, and secondly, that the patent Taschereau
covered no new or patentable invention. J

As to the first of these pleas, there is no question. -

That the respondent did manufacture carriage tops
similar in principle to the one described in this patent
is clearly proved, and in fact was hardly denied by
the respondent at the hearing. The two experts found
against the respondent on this point

On the second of the respondent's pleas, by which
he alleged that the plaintiff's patent disclosed no new
or patentable invention, there is more difficulty.

I have however come to the conclusion that this
plea is also unfounded, and that the judgment of the
Superior Court was right.

The respondent, to sustain this, examined seven wit-
nesses, Dumaine, Racette, Roussel and Giroux, carters :
Maccabe, a blacksmith, and Houle and Papineau, car-
riage makers; the two latter only may be classed as
mechanics skilled in the subject matter of the inven-
tion, but do not appear to have had any long experience
in the business.

The first witness, Dumaine, who is described as a
cooper and a carter, says, that on a visit to New York,
in 1878, he got the plan of a carriage top, which he
brought to Montreal, and that the front part folded like
the model B, and that he had a carriage of his own,
remodelled on the same plan by a carriage maker, but
he could not tell, without having the carriage before
him, whether it closed like the model or not. hacette,
a carter, in the employ of Durnaiue, says he saw a few
months previous to 1881, a carriage, the front of which
wcs like appellant's model, but it appears the carriage
he saw belonged to Mr. Dumaine.
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1889 Houle, a carriage maker says, he saw the carriage of

DANS1EEAU Mr. Dumaine, and that it folds up like appellant's.
V. That he had seen carriages like appellant's for five, six,

BELLEMARE.
or seven years, perhaps longer; but he afterwards says,

Taschereau C

T . he never saw carriages like Mr. I nmaine's until he
saw his. He does not say where he had seen any other
carriages like the model, whether in Canada or the
United States, and he describes no other carriages than
Mr. )umaine's.

Papineau testifies that he made in 1 80, a carriage
with folded top like that of model, that it was a round
carriage, repaired for Mr. Hoofsteter. He had made
one for Mr. F X. Roy like the model. but Mr. Roy had
been prosecuted by appellant, and he had been told
that Mr. Roy had promised to make no more carriages
like that, and that the suit had been settled.

Maccabe, a blacksmith, says that he examined the car-
riage of Mr. Dumaine and that the front part closes in
the same way as appellant's model B; he then states
and describes differences in the constructions, and
adds, que ca revient toujours 4 peu pres d la mgme affaire.

But he never made any carriage like the model B.
Giroux, a carter, says he has seen carriage tops fold-

ing like the model B for a long time-Mr. Marlo had
one for nine years. Mr. Hoofsteter had one for three
or four years. Mr. Marlo's was made by F. X. Roy-
as to the carriage of Mr. Marlo, he cannot say positi-
vely qu'elleferme les deux draps ensemble.

These were the witnesses produced by respondent
in support of this plea.

On examining Papineau's testimony it appears that
Roy had been prosecuted for manufacturing carriages
on appellant's model, and that the action had been
settled by Roy promising not to manufacture any
more. This statement rebuts the assertion that the
carriage made for Marlo by Roy, had been made prior
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to the appellant's patent, for, if such had been the 1889
case, there would have been no reason for Roy's settl- DANSEREAU

ing appellant's action and stopping the manufacture. .
It may be observed here that the appellant's invention BELc-hEREa

was found by expert and skilled carriage makers to be Tasereau

so new and useful that they consented to pay $10 and -

$20 as royalty for each top manufactured on the model
patented. Giroux, being a carter and not a carriage
maker, and therefore not skilled in the construction of
carriages, the general appearance of the folding of the
top might have seemed to him so like the model, that he
could see no difference in principle. It does not appear
that he examined Marlo's carriage with any care, for on
cross-examination, he is unable to say how it closed;
consequently he could make no comparison. Giroux
also says, that Mr Hoofsteter had one folding like the
model for three or four years, but he says that it was a
coup6; he says also that this was the same carriage
that the witness Papineau says he altered from a
round top, for Mr. Hoofsteter, by cutting the front.

As the points of resemblance of Marlo's carriage and
Hoofsteter's carriage to the appellant's are not shown,
the only carriage known prior to appellant's patents,
about which there can be any question of resemblance,
in the principle of construction, is that of Dumaine.
As to the respondent's plea, that appellant's alleged
invention was used by others long before appellant
obtained his patent, the respondent seeks to show this,
by attempting to prove that the carriage of Dumaine
constructed by him, before appellant obtained his
patent, was on the same principle as appellant's.

The respondent attempted to sustain this part of his
plea by the same witnesses above referred to, but in
my opinion, completely failed in his attempt.

The appellant brought in as witnesses men of large
experience in the carriage trade, in Montreal, who all
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1889 swear that they never saw any tops folding on the

DN EAU Same principle as the one patented, and the evidence
on this part of the case strongly preponderates in favorBELLEMARE.
of the plaintiff. The material part of the contestation,

Ts ras already remarked, was as to one of Dumaine's
- carriages, which the respondent alleged was similar

and anterior to that of the plaintiff. But the report
of the expert Simpson against this contention seems to
me so clear and able, that I am not surprised that the
Superior Court did not hesitate to adopt it.

I would allow the appeal with costs distraits.

GWYNNE J.-- I am of opinion that this appeal

should be dismissed upon the grounds taken in the
Court of Queen's Bench for Lower Canada, appeal side,
that the appellant's patent disclosed no novelty.

Appeal allowed with costs.

Solicitors for appellant: Geoffrion, Dorion, Lafleur 4-
Rinfret.

Solicitors for respondent: Saint Pierre, Globensky
Poirier.
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EBENEZER E. GILBERT, et al. (DE- 1889
1APPELLANT;FENDANTS) ........................ ............ *Jan 15.

AND

FRANCIS E. GILMAN, (PLAINTIFF).......RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Jurisdiction- Appeal-Future rights-Supreme and Exchequer
Courts Acts Sec. 29 Subsec. (b.)

In an action for $1333.36, a balance of one of several money payments
of $2000 each, one whereof the defendants agreed to pay to the
plaintiff every year so long as certain security given by the
plaintiff for the defendants remained in the hands of the
government, the defendants contended that the security had
been released by the action of the government and they were
therefore not liable to pay the amount sued for, or any further
instalments. The Court of Queen's Bench (appeal side) held
that the security had not been released and gave judgment for
the amount claimed. The defendants applied to one of the
judges of that court and obtained leave to appeal on the ground
that if the judgment was well founded then future rights would
be bound and they had become liable for two other instalments
of $2000 each for which actions were pending.

Held, that the appeal would not lie, because even if the future
rights of the defendants were bound by the judgment such
future rights had no relation to any of the matters or things
enumerated in subsec. b. of sec. 29 of the S. & E. C. Act.

The words "where the rights in future might be bound" in this
sub-section are governed and qualified by the preceding words,
and to make a case appealable when the amount in controversy
is less than $2000, not only must future rights be bound by the
judgment, but the future rights to be so bound must relate to "a
fee of office, duty, rent, revenue or sum of money payable to Her
Majesty, or to some title to lands or tenements, or to annual
rents out of lands or tenements, or to some like matters and
things."

*PRESENT.-Sir W. J. Ritchie C. J. and Strong, Fournier, Tas-
chereau and Patterson JJ.
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1889 APPEAL from the judgment of the Court of Queen's
GILBERT Bench for Lower Canada (appeal side) reversing the

GIL AN. judgment of the Superior Court by which the respon-
- dent's action for $1,333.36 was dismissed.

The only point determined upon this appeal was
that the judgment of the Court of Queen's Bench in
this case was not appealable.

The petition presented by appellant to the Court of
Queen's Bench (appeal side) for leave to appeal to the
Supreme Court of Canada sets forth the grounds relied
on by appellant and is as follows:

"To any of the honorable judges of the Court of
Queen's Bench, Province of Quebec, appeal side,
sitting in Montreal, the petition of Ebenezer E.
Gilbert et al., the respondents above mentioned,
respectfully show :

" That by judgment of this honorable court rendered
on the twenty-second day of December, instant, they
have been compelled to pay to the appellant the
sum of eleven hundred and sixty-six dollars and
sixty-seven cents ($1,166.67) and costs, as well in the
Court of Queen's Bench as in the Superior Court.

" That said judgment was based on a letter, whereby
in substance your petitioners agreed to pay the
appellant the sum of two thousand dollars per annum,
for the use of certain security (to the extent of $15,000)
deposited by appellant with the government of
the Dominion of Canada, so long as such security was
not released by said Government of Canada.

" That your petitioners contended that such security
had been released on the twentieth of November, 1885,
by the return then made by the said government of
Canada, through your petitioners to the said appellant,
of a certain deposit receipt of the Exchange Bank of
Canada for a like sum of fifteen thousand dollars
($15,010.00), but which return of said deposit receipt
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this honorable court has decided not to constitute a 1889
release of the said security. GILBERT

"That the said government of Canada contends that on .

by the return of said deposit receipt, the said security -

was entirely released, the said appellant having
brought a direct action against the said government
of Canada for the sum of fifteen thousand dollars
($15,000.00), which is now before the Exchequer Court
for the Dominion of Canada, and the said Government
now defending the said action, and refusing to return
to the said Gilman the said sum of fifteen thousand
dollars ($15,000.00) claimed by him.

" That by reason of the premises, if the judgment of
this honorable court is well founded, your petitioners
have become liable already for the payment of two
other sums of two thousand dollars each, to wit, for
the year commencing on the twenty-sixth day of July,
1886, and on the twenty-sixth day of July, 1887, and
actions for said sums have been instituted by the
appellant against your petitioners, and one of said
actions is now pending in appeal before this honor-
able court. and the other one is pending before the
Superior Court for the district of Montreal.

" That by reason of the premises, the judgment ren-
dered in this cause is of a nature to bind and affect
certain rights between the parties, and does in fact
decide the said two cases for two thousand dollars
each, pending as aforesaid before the courts in this
district.

" Whereby the present judgment is susceptible of
appeal to the Supreme Court of Canada.

" Wherefore your petitioner prays that he may be per-
mitted to appeal from the judgment of this court, ren-
dered in this cause on the twenty-second day or
December, inst., to the said Supreme Court of Canada,
and justice will be done."

191



SUPREME COURT OF CANADA. [VOL. XVI.

1889 The parties having been heard Mr. Justice Church
GILBERT made the following order:

GILMAN. "Seeing that the matter in controversy in this cause
- relates to matters or things where the rights in future

might be bound, and that the said Ebenezer E. Gilbert,
et at., have given security to the -extent of five hundred
dollars, as required by the 46th section of chapter 135
of the Revised Statutes of Canada (The Supreme and
Exchequer Courts Act, 1886), that they will effectually
prosecute their said appeal, and pay such costs and
damages as may be awarded against them by the
Supreme Court, the appeal to the Supreme Court is
hereby allowed."

Before the Supreme Court Mr. Gilman moved to
quash the appeal on the ground of want of jurisdiction.

C. Robinson Q. C. and Archibald Q. C., contra.

SIm W. J. RITCHIE C. J.-I certainly for one do not
see my way to entertain this appeal, especially when
we take it in connection with the decision of this
court in the Bank of Toronto v. Le Curd and Les
Marguilliers, 4-c., (1), and also the late decision in the
Privy Council, in Allan v. Pratt (2).

The statute enacts " no appeal shall lie where-
in the matter in controversy does not amount to
the sum of value of two thousand dollars." In this
court when the question first arose we held that the
matter claimed in the declaration was to govern as
being the amount in controversy, but a late decision of
the Privy Council has determined that the matter in
controversy is the amount of the judgment. In this
case it is not claimed that either the amount claimed
by the declaration or adjudged by the judgment
amounts to the sum of two thousand dollars. Then to
make it appealable the appllant must be prepared to

(1) 12 Can. S. C. R. 25. (2) 13 App. Cas.780.

192



VOL. XVI.] SUPREME COURT OF CANADA.

show that it " relates to a fee of office,"-which it is 1889
not,-" duty, rent, revenue or sum of money payable GILRT
to Her Majesty "-which it is not,-or "to any title to
lands or tenements ",-which it is not,-or "annual
rents " that is annual rents out of lands or tenements- RitchieC.J.

which it is not,-or " such like matters or things where
the rights in future might be bound." I have no doubt
that the words "such like matters or things" are
governed by the preceding words. If ever the doctrine
noscitur a sociis is applicable it is in this case-and
under these circumstances I cannot see how we can
get the matter within the above named exceptions of
the section, or within the portion of the section which
declares that to make the case appealable the matter
in controversy must amount to two thousand dollars.

As to the argument of inconvenience all I can say is
that the legislature has not given the right of appeal
in the present case. If hereafter a case should arise in
connection with this transaction in which the amount
in controversy is two thousand dollars and it is deter-
mined in a manner hostile to the present appellant,
then such a case would be appealable to this court, not
because it affects any future rights, but because the
amount in controversy was sufficient, and this court
would not be bound in that matter by any decision of
the court below, inasmuch as that court is not a
superior tribunal to this court.

Under these circumstances I cannot escape the con-
clusion that this is not an appealable case and therefore
the appeal must be quashed with costs.

STRONG J.-The jurisdiction to entertain this appeal
must depend altogether on sec. 29, sub-sec. b. of the Su-
preme and Exchequer Courts Act. It is said that future
rights will be bound by the judgment appealed if it is
allowed to stand unreversed. It is plain however that

13
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1889 this is not enough, for not only must future rights be
GI BRT bound by the judgment in order that an appeal may

VI . be admitted when the amount in controversy is less
- than $2000, but further the future rights to be so bound
s must relate to some or one of the matters or things

specified in the sub-section in question, viz: to a fee
of office, duty, rent, revenue or sum of money payable
to Her Majesty, or to some title to lands or tenements,
or to some like matters and things where the same
consequence will follow, viz: when future rights will
be bound. Now it is manifest that in the present
case, even if future rights will be bound by the judg-
ment under appeal, such future rights will have no
relation whatever to any of the matters or things
enumerated in this sub-section in question.

It therefore follows that the case does not come
within the only exception to the first part of section
29 to which jurisdiction to entertain it has been
ascribed, and the appeal must therefore be quashed.

FOURNIER J.-I do not dissent. I have given my
reasons at length in the cases of Joyce v. Hart (t),
Bank of Tronto v. Le Curd et les Marguilliers, 8c. de
la Paroisse de la Nativi (2), and in Reburn v. Corpo-
ration of Ste. Anne (3) as to my interpretation of this
section 29 giving a right of appeal in cases coming
from the Province of Quebec.

In my opinion the case of Allan v. Pratt (4) decided
by the Privy Council is not applicable to the present
case.

TASCHEREATU J.-I need only add that we are asked
to read this section as if it read-" Or in any matters
or things where the rights in future might be bound."

(1) 1 Can. S. C. R. 321. (3) 15 Can. S. C. R. 92.
(2) 12 Can. S. C. I. 25. (4) 13 App. Cas. 7b0.

194



VOL. XVI.I SUPREME COURT OF CANADA.

But the words the legislature has used are " such like 1889
matters," thereby qualifying them to such matters or GILBERT

things as are precedently mentioned. Now what GIL"AN
would be the result if we were to adopt the constru- Taschereau
tion contended for? Take an extreme case. Suppose J.
a man owed $1,900 payable by instalments, and the -

action was taken only when all the instalments were
due, the case would not be appealable, but if after
default of the first instalment, could it be said he had
a right to appeal because the decision on that instal-
ment would affect the decision as to future instal-
ments? Certainly not. But putting aside the con-
sideration of " rights in future," I am clearly of
opinion that this case is not appealable and this
conclusion is in affirmance of the decision of this
court in the case of the Bank of Toronto v. Le Curd et
les Marguilliers, 4-c (1). As to Allan v. Pratt, (2) I do not
think this case comes up under the part of the section
of the act to which that decision is applicable. I sup-
pose, however, that we are bound by that decision and
the members of the bar from the Province of Quebec,
will no doubt understand that the decision of this
court in Joyce v. Hart (3) has been overruled.

PATTERSON J.-There are no future rights, within
the meaning of the clause limiting appeals from the
Province of Quebec, affected by this judgment. The
words " or to any title to lands or tenements, annual
rents or such like matters or things where the rights in
future might be bound," cannot be construed to include
this claim for the balance of one of the money pay-
ments which the defendant was to make to the plain-
tiff every year as long as certain security given by the
plaintiff for the defendant remained in the hands of

(1) 12 Can. S. C. R. 25. (2) 13 App. Cas. 780.
(3) 1 Can. S.C.R. 321.

13
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1889 the government. If the amount claimed in the action
GILBnRThad been for more than $2,000 while the judgment

was recovered for less than that amount, the limita-GILMAN.
- tion of the appealable amount would have applied,

Patterson J. because the matter in controversy which, as explained
in Allan v. Pratt (1), means the matter in controversy
upon the appeal, would have been only the smaller
sum. Here, however, the claim is only for the balance
of $1,339.36.

There may be actions for sums under the minimum
appealable amount where the judgment will be conclu-
sive of the right to much larger sums, as e. g., an
action to recover one instalment upon an obligation to
pay a large sum by small instalments, or an action by
a legatee claiming the income of a fund where the
present right to the income and the ultimate right to
the fund itself depend on the validity of the will.
In such cases, when the whole amount involved in
the decision exceeds $2,000 it is not to be supposed
that the parties are precluded from appealing merely
because the money immediately payable, and the pay-
ment of which is sought to be enforced, is under that
sum. But the right to appeal in such cases arises, or
rather the limitation is excluded, not because future
rights are involved, but because the matter in con-
troversy is the whole fund or the whole obligation and
amounts to the sum or value of $2,000.

Appeal quashed with costs.

Solicitors for appellants Archibald, Lynch 4 Foster.

Solicitor for respondent : IN. Greenshields

(1) 13 App. Cas. 780.
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In re HENRY O'BRIEN............. APPELLANT; 1888

AND *Mar. 16.

THE QUEEN UPON THE RELATION 1889

OF FREDERIC FELITZ (PLAINTIFF). RESPONDENT; *Mar. 18.

AND

WILLIAM H. HOWLAND....................DEFENDANT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONCARIO.

Contempt of court-Constructive contempt-Appeal-Discretion of
court-B. S. C. c. 135 s. 27-Obstructing litigation-Prejudice
to suitor-Locus 8tandi.

The decision of a provincial court in a case of constructive contempt
is not a matter of discretion in which an appeal is prohibited by
see. 27 of the Supreme and Exchequer Courts Act. Taschereau
J. dubitante.

The Supreme Court has jurisdiction to entertain such an appeal from
the judgment of the Court of Appeal of the Province, not only
under sec. 24, sub-sec. (a) of Supreme and Exchequer Courts
Act as a final judgment in an action or suit, but also under
sub-see. (1) of sec. 26 of the same act, as a final judgment 4 in
a matter or other judicial proceeding " within the meaning of
said sec. 26.

The adjudication that the appellant, a solicitor and officer of the
court and moved against in that quality, has been guilty of a
contempt is by itself an appealable judgment, although no
sentence for the contempt has been pronounced by the court.
When the party in contempt has been ordered to pay the
costs of the application to commit the court in effect inflicts
a fine for the contempt.

The alleged contempt consisted in publishing in a newspaper com-
ments on a judgment rendered by a master in chambers in a
cause in which the writer was solicitor for the defendant. The
motion to commit was made by the relator in such cause.
Notice of appeal from said judgment had been given but before
the motion was made the notice was countermanded and the
appeal abandoned.

PRESENT.-Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.

197



SUPREME COURT OF CANADA. [VOL. XVI.

1889 Held, that the proceedings in the cause before the master being at
e an end the relator in the cause could not be prejudiced, as a

O'BRIEN. suitor, by the publication complained of ; and as such prejudice
- was the only ground on which he could institute the proceed-

ings for contempt he had no locus standi and his application
should not have been entertained.

APPEAL from the decision of the Court of Appeal for
Ontario (1) affirming the judgment of Mr. Justice
Proudfoot (2) who held the appellant guilty of con-
tempt in publishing a certain letter in the Toronto
Daily Mail.

These proceedings took place in the course of pro-
ceedings by quo warranto against Howland, a can-
did ate for Mayor of Toronto, by which his qualification
for the office was attacked. The matter was heard be-
fore amaster and the next morning an editorial appeared
in the Mail commenting on the proceedings and stat-
ing that Howland had made a bad blunder in running
for Mayor without being qualified. The appellant was
a strong supporter of Howland and chairman of his
committee, and he caused to be published in the Mail
a few days later the following letter explaining the
position, which was the alleged contempt of court:-
To the Editor of the Mail.

SIa,-The many friends of Mr. W. II. Howland must have been
gratified (as doubtless he was himself) as well by your timely and
heartily expressed suggestion that he should now be returned by
acclamation, as by your appropriate remarks on the conduct of those
who have been stirring up this litigation. There is one remark, how-
ever, which I must ask your indulgence to refer to and explain.

You say Mr. Ilowland made a bad blunder in running without a
proper qualification. It was perhaps natural to assume this on the
supposition that the law was correctly expounded last Tuesday. We
contend it was not so, but will speak of that hereafter. Mr. How-
land's advisers, however, had to take the law as they found it. How
then did it stand before the election ?

1. Ever since we have had municipil institutions it has been

(1) 14 Ont. App. R. 184. (2) 11 0. R. 633.

198



VOL. XVi.] SUPREME COURT OF CANADA.

assumei that a husband properly rated, and whose wife has the ne- 1888
cessary property, had the right to vote and qualify in respect of that r

property. The generally received and acted upon opinion was that O'BRIEN.
the property had under such circumstances the right to representa-
tion, and that this right was in the husband. The whole country
has acted on this view, and the right has never been questioned

until now. It might have been brought up at any time since the
Married Woman's Act of 1859, but was not.

2. Chief Justice Richards, probably the best authority on such
matters in Canada, had held in 1871 that under such circumstances
the husband had the right we contend for in the Howland case. This
decision has never been over-ruled, is consistent with common sense,
and with the universally accepted opinion on the subject.

Under these circumstances the counsel whn advised Nr. Howland
that his qualification was sufficient were amply justified in so doing.
They did so advise Mr. Howland plainly and distinctly when asked
by him. If they were wrong surely the blame should rest on them,
and not on the person who had been unhesitatingly advised that he
had the qualification required by law.

You may naturally ask: Why then was the decision the other way ?
This question I am unable to answer. The delivered judgment
affords no answer. The arguments addressed were simply ignored,
and the authority relied on by us, so far from being explained
or distinguished, was not even referred to. This is eminently
unsatisfactory to both the profession and the public-an officer
of the court over-ruling the judgment of a Chief Justice who,
above all others in our land, was skilled in matters of municipal
law' But the legislature on both sides of the House, on the matter
being presented, at once admitted that the interpretation of Chief
Justice Richards was correct and according to the original intention
of the legislature, and thereupon declared that to be the case, and
removed the apparent difficulty. This being the case Mr. Howland
has decided not to keep matters in abeyance by asking for a stay
of proceedings pending appeal, and instead of relying upon a rever-
sal of the late judgment by a higher authority, has determined to go
at once to the people, encouraged thereto partly by your own manly
utterance on the subject, and by the universal expressions of sym-
pathy and support which he has received.

It may be Jnecessary as a question of costs to appeal from the
recent judgment, but that does not now effect the question before
the electors.

Yours, etc.,
HENRY O'BRIEN.
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1888 Before the publication of this letter the legislature
I e of Ontario, then in session, passed an act declaring the

O'BRIEN. qualification claimed by Howland (one in respect to
his wife's property) to be sufficient for the purpose of
the election and Howland was again a candidate for
the mayoralty ; and the intention of this letter was
alleged by O'Brien, in the proceedings for contempt, to
be to do away with the effect on the electors of the
Mail's editorial. After the passing of this declaratory
act the solicitors of Mr. Howland in the quo warranto
proceedings gave notice of abandonment of the appeal
which they had contemplated from the judgment of
the master.

Subsequent to the service of this notice of abandon-
ment application was made in the quo warranto suit to
the divisional court for an attachment against O'Brien
for contempt of court for publishing the above letter,
and he was adjudged guilty of such contempt and
ordered to pay the costs of the application to the
informant in the suit, the order of the court stating
that as no prejudice could then result to the informant
from the letter no punishment would be inflicted.
This decision was confirmed by the court of appeal,
and from the judgment of the latter court this appeal
was brought to the Supreme Court of Canada.

Bain Q.C., for the respondent, objects to the hearing
of this appeal for want of jurisdiction. Ashworth v.
Outram (1); MlcDermott's case (2); Tarmain v. Chatter-
ton (31 ; Rainy v. The Justices of Sierra Leone (4). See
also R. S. C. ch. 135, sec. 27.

S. H. Blake Q. C. for the appellant. This is not the

exercise of a judicial discretion unless every judgment
of a court is such. Witt v. Corcoran (5) ; Ashworth

(1) 5 Ch. D. 943. (3) 20 Ch. D. 493.
(2) L R. 2 P. C. 341. (4) 8 Moo. P.C. 54.

(5) 2 Ch. D. 69.
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v. Outram (1); Jarmain v. Chatterlon (2); Re John- 1888

son (3) ; Re Wallace (4) ; Re William Arrandale (5) I e
are cases in which the courts in England entertained O'BRIEN.

appeals in matters of contempt.
The proceedings in the original suit being at an end

the informant had no right to make this application;
Metzler v. Gounod (6).

There was no contempt of court in the appellant's
letter. Plating Co. v. Farquharson (7); Dallas v.
Ledger (8).

The master had no jurisdiction to hear the matter as
it was connected with an election. Reg. v. Duncan (9).

The learned counsel referred also to Lechmere
Charlton's case (10); Lincoln Election Case (11); Reg. v.
Wilkinson (12).

Bain Q. C. for the respondent. The proceedings in
the original suit could not be abandoned without the
order of the court. Ex parte Turner (13).

See also Tichborne v. Mostyn (14) ; Daw v. Eley (15).
The order is simply one for payment of costs for

which an appeal will not lie.

SIR W. J. RITCHIE C. J.-I am of opinion that the
appeal should be allowed with costs.

STRONG J.-In January, 1886, Mr. William Henry
Howland was, by a large majority of votes, elected
Mayor of Toronto. On the 18th February, 1886, the
respondent in the present appeal, Mr. Frederic Felitz,
as relator, instituted proceedings in the nature of a

(1) 5 Ch. D. 943. (9) 11 Unt. P. R. 379.
(2) 20 Ch. D. 493. (10) 2 Mylne & C. 339.
(3) 20 Q. B. D. 68. (11) 2 Ont. App. R. 353.
(4) L. R. 1 P. C. 283. (12) 41 U. C. Q. B. 42 at p. 107.
(5) 3 Moo. P. C. 414. (13) 3 Mont. D. & D 523 at p. 544.
(6) 30 L. T. N. S. 264. (14) L. R. 7 Eq. 55 n.
(7) 17 Ch. D. 49. (15) 1. R. 7 Eq. 49.
(8) 4 Times 1. R. 432.
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1889 quo warranto against Mr. Howland to set aside the
I re election upon the ground of want of qualification.

O'BRIEN. This quo warrant0 afterwards, and on the 20th of March,
Strong J. 1886, came on to be heard before the master in cham-

bers who, on the 23rd of March, delivered judgment
unseating Mr. Howland. On the 26th of March, 1886,
the defendant gave notice of appeal against the judg-
ment of the master to a judge in chambers. On the
29th of March the defendant served the solicitors of
the relator with a notice that the notice of appeal pre-
viously served was withdrawn and that the appeal
was abandoned. On the same 29th of March, 1886,
the relator in the quo warranto proceeding, the present
respondent, Frederic Felitz, served the appellant, Henry
O'Brien, Esq., who had acted as solicitor for Mr. How-
land in the proceedings to set aside the election and
who had also been one of his principal supporters in
the contest, with a notice of motion to commit him for
contempt of court. This notice of motion was as fol-
lows:-

Take notice, that by special leave granted by His Lordship the
Chancellor, this court will be moved on behalf of the above named
Frederic Felitz on Thursday the 1st day of April, 1886, at the hour
of eleven o'clock in the forenoon, or so soon thereafter as counsel
can be heard, for an order to commit Henry O'Brien, of the City of
Toronto, Esq., solicitor for the above named William II. Howland in
this cause, to the common gaol of the county in which he may be
found, on the ground that the said Ienry O'Brien while such solicitor
and while the proceedings in this cause are still pending has been
guilty of contempt of this court and for his said contempt of court
in writing and publishing and procuring to be published in the issue
of the Toronto Daily Mail of Saturday the 27th March, 1A86, a letter
addlressed to the editor of the Mail, with the heading " The Aayor's
position explained " and signed " Henry O'Brien ".

And that all necessary attachments may be issued for that purpose
and for an order that the said Henry O'Brien do pay the costs of
this application, or for such other order as to the said court may
seem just.

And take notice that on such application will be read the affidavits
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of Frederic Felitz and Christopher William Bunting this day filed, 1889
and exhibits therein referred to, together with papers and proceed.
ings taken herein. O'BRiEN.

Dated this 29th day of March, 1886.
Yours, &c. Strong J.

BAIN, L.,IDLAW & CO..
Solicitors for relator.

To Henry O'Brien.
Barrister, Toronto, and to Messrs. Robinson & O'Brien,

Solicitors for W. II. Howland.

The notice of countermand of the notice of appeal
was accompanied by a letter written and addressed by
Messrs. Robinson & O'Brien, the solicitors for Mr. How-
land, to the respondent's solicitors, which was as
follows:-

68 Church Street, Toronto, March 29th, 1886.
Messrs. BAIN & LAIDLAW, Toronto.

DEAR SiK,-We have served on you a notice of abandonment of
the motion for appeal from Mr. Dalton's judgment herein.. It was
only given as a matter of form to preserve the right of appeal (if any)
as the counsel who were advising in this matter were out of town;
but as Mr. Howland has decided (as already publicly announced)
his intention not to appeal, but to go again before the electors, and
as the question of costs is unimportant, the appeal is now formally
abandoned, as the thought of appealing was in effect abandoned
when Mr. Howland made his announcement that he would run again.

Yours truly,
ROBINSON & O'BRIEN.

The 15th paragraph of the affidavit filed by the
appellant in answer to the notice to commit was in the
following words:-

15. That the notice of motion to commit me in this matter was
not served until after I had written the letter now shown to me
marked with the letter "D " and the notice of abandonment now
shown to me and marked with the letter " C " and after such notice
bad been actually delivered to the solicitors for the applicant in
this matter.

The letter " D " here referred to was the letter before
set out.

This statement contained in the 15th paragraph of
the affidavit is not in any way contradicted.
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1889 It appears from the affidavits filed by the appellant
l e that the publication complained of as a contempt was

o'BRIEN. induced by, and was written and published for, the
Strong J. purpose of explaining an editorial paragraph which

appeared in the Mail newspaper of the 24th March.
This paragraph was as follows :-

THE MAYORALTY.

It is eminently proper that the occupant of the mayor's chair
should be duly qualified acccrding to the requirements of the act;
and without doubt Mr. Howland has made a bad blunder in running
for the positicn last January without having the necessary qualifica-
tions. Nevertheless there is reason to fear that the suit which termi-
nated yesterday in his being unseated was brought and carried on
more for the purpose of tormenting him and putting him to expense
than of vindicating the law. What course Mr. Howland intends to
pursue we do not know, but there should be no trouble in securing
his re-election by acclamation. It is due to him and to the people who
chose him for the chief magistracy that no obstacle should be placed
in the way of his return.

The letter complained of as being a contempt was,
as Mr. O'Brien swears, written on the 26th of March,
before the notice of appeal was served, and was pub-
lished in the Mail newspaper on the 27th of March. It
is set forth in extenso in the order -made on the motion
to commit and is in the following words:-
To the Editor of the Mail.

Sm,-The many friends of Mr. W. H. Howland must have been
gratified (as doubtless he was himself) as well by your timely and
heartily expressed suggestion that he should now be returned by
acclamation, as by your appropriate remarks on the conduct of those
who have been stirring up this litigation. There is one remark,
however, which I must ask your indulgence to refer to ani explain.

You say Mr. Howland made a bad blunder in running without a
proper qualification. It was perhaps natural to a~sume this on the
supposition that the law was correctly expounded last Tuesday. We
contend it was not so, but will speak of that hereafter. Mr. How-

- land's advisers, however, had to take the law as they found it. How
then did it stand before the election ?

1. Ever since we have had municipal institutions it has been assum-
ed that a husband properly rated, and whose wife has the necessary
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property, had the right to vote and qualify in respect to that pro- 1889
perty. The generally received and acted upon opinion was that

the property had under such circumstances the right to representa- O'BRIEN.
tion and that this right was in the husband. The whole country has -

acted on this view, and the right has never been questioned until Strong J.
now. It might have brought up at any time since the Married Wo-
man's Act of 1959 but was not.

2. Chief Justice Richards, probably the best authority on such mat-
ters in Canada, had held in 1871 that under such circumstances the
husband had the right we contend for in the Howland case. This
decision has never been over-ruled, is consistent with common
sense and with the universally accepted opinion on the subject.

Under these circumstances the counsel who advised Mr. Howland
that his qualification was sufficient were amply justified in so doing.
They did so advise Mr. Howland plainly and distinctly when asked
by him. If they were wrong surely the blame should rest on them,
and not on the person who had been unhesitatingly advised that he
had the qualification required by law.

You may naturally ask, why then was the decision the other way ?
This question I am unable to answer. The delivered judgment
affords no answer. The arguments addressed were simply ignored,
and the authority relied on by us, so far from being explained or
distinguished, was not even referred to. This is eminently unsat-
isfactory to both the profession and the public-an officer of the
court over-ruling the judgment of a Chief Justice who, above all
others in our land, was skilled in matters of municipal law. But the
legislature on both sides of the House,on the matter being presented,
at once admitted that the interpretation of Chief Justice Richards
was correct and according to the original intention of the legisla-
ture, and thereupon declared that to be the case and removed the
apparent difficulty. This being the case Mr. Howland has decided
not to keep matters in abeyance by asking for a stay of proceedings
pending appeal, and instead of relying upon a reversal of the late
judgment by a higher authority, has determined to go at once to the
people, encouraged thereto partly by your own manly utterance on
the subject, and by the universal expressions of sympathy and sup-
port which he has received.

It may be necessary as a question of costs to appeal from the
recent judgment, but that does not now affect the question now
before the electors.

Yours, etc.,

HENRY O'BRIEN.

Toronto, 26th March.
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1889 The motion to commit came on to be heard before
7~~e Mr. Justice Proudfoot on the 13th of April, 1886, and

O'BRIEN. on the 28th of April the learned judge pronounced
Strong J. judgment adjudging the publication of the letter

complained of to be a contempt and ordering the
appellant to pay the costs of the application. The
formal order drawn up was as follows:-

This court finds that the writing and publishing of the letter
aforesaid by the said Henry O'Brien was, under the circumstances
under which it was written and published, a contempt of this court.
But this court having regard to the circumstances appearing in the
affidavits, and being of opinion that no prejudice can now result to
the relator from the publication of the said letter, doth not see fit
to make any order save that the said Henry O'Brien do forthwith
pay to the said relator his costs of this application to be taxed.

From this order Mr. O'Brien appealed to the Court
of Appeal for Ontario. This court (which was consti-
tuted of four judges, viz: the Chief Justice of Ontario
and Burton, Patterson and Fergusoii JJ.) by a majority
of three judges to one affirmed the order of Mr. Justice
Proudfoot and dismissed the appeal, the dissenting
judge being Mr. Justice Burton. Mr. O'Brien then
appealed to this court.

The first question we have to decide is that raised
by the respondent as to the jurisdiction of this court to
entertain the appeal. This objection presents no
difficulty in view of the decisions upon the question of
jurisdiction which have already been pronounced here.
I am clearly of opinion that we have jurisdiction to
entertain the appeal, not only under section 24 sub-
section (a) of the Supreme and Exchequer Courts Act
(R.S.C. cap. 135) but also under sub-section (1) of
section 26 of the same act. The Court of Appeal is the
highest court of final resort in the Province of Ontario,
and the judgment appealed from is a final judgment
according to decisions which the court is bound to
follow. Further, if it is not a final judgment in "an
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action or suit " it is nevertheless a final judgment " in 1889

a matter or other judicial proceeding " within the e

meaning which decided cases have attached to those O'BRIEN.

words as used in section 26 sub-section (1). Strong J.
I refer to the following authorities as conclusive

against the objection, viz., Wallace v. Bossom (1) :
Wilkins v. Geddes (2) ; Lenoir v. Ritchie (3) ; Chevalier
v. Cuvillier (4) ; Shields v. Peak (5) : Shaw v. St.
Louis (6); McKinnon v. Kerouack (7); Whiling v.
Hovey (8).

That the order in question contains an adjudication
that the appellant had been guilty of contempt
although the word " adjudged " is not used is, I think,
too clear to require any observation. The expression
" the court finds " is amply sufficient to meet all the
requirements as to an adjudication pointed out as
regularly essential by Lord Lyndhurst, Chancellor, in
Ex parte Sandau (9) ; and I find the equivalent, or
perhaps the less distinct, expression of an adjudication
"this court is of opinion" in common use in the
precedents given in Seton.

Then, it is said that this is merely an appeal on a
question of costs. This objection also appears to be
wholly untenable. The proceeding to commit for
contempt is of a penal and quasi-criminal character.
The order complained of contains, in the first place,
a distinct adjudication that the appellant has been
guilty of a contempt of court, and it then proceeds
(waiving other punishment) to inflict what is in

substance, if not in form, a penalty or punishment by
ordering the appellant to pay the costs. The adjudi-
cation that the appellant, a solicitor and officer of the

(1) 2 Can. S. C. R. 488. (6) 8 Can. S. C. R. 385.
(2) 3 Can. S. C. R. 203. (7) 8 C. L. J. 36.
(3) 3 Cen. S. C. R. 575. (8) 14 Can. S. C. R. 515.
(4) 4 Can. S. C. R. 605. (9) 1 Ph. 605.
(5) 8 Can. S. C. R. 579.
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1889 court and moved against in that quality, has been
guilty of a contempt is, by itself, an appealable judg-

O'BRIEN. ment and would have been so even if it had not (as
Strong J. in fact, however, it has) been followed by sentence.

As Mr. Blake forcibly urged the order under appeal
affixes to the appellant, as a professional man, a stigma
from which he is entitled to be relieved if he has been
found guilty upon insufficient evidence or for insuffi-
cient reasons.

Again, by ordering him to pay costs as a conse-
quence of this conviction the court inflicts upon the
appellant a punishment which, if not so in name and
form is yet in substance and effect, a fine for his con-
tempt. There can be no analogy between an appeal
from-such an order as this and one from a decree or
order in an ordinary case relating to property or private
rights which is confined to an adjudication as to costs
to be paid by one party to the other.

The authorities to this effect are clear and entirely
support what is said on this head in the judgment of
Mr. Justice Burtoi in the court below.

Having thus disposed of the preliminary objections
which were raised at the hearing of the appeal we may
now proceed to consider the case upon its merits.

Contempts of a court of justice being a court of re-
cord, other than those committed in its presence (sedente
curid), have received the name of constructive contempts
and may be classed under two entirely distinct and
very different heads. In the first place it is held to be a
contempt to interfere with the due course of justice
by publishing comments or criticisms on pending liti-

gation which may have the effect of influencing the
minds of those who will be called upon to decide either
upon the facts or the law, jurors or judges, and thus
cause prejudice to either of the suitors whose rights
are in controversy. Such contempts are, when pro-
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ceedings are taken to punish them and restrain their 1889

repetition, always in practice brought under the notice I
of the court by the litigant who considers himself ag- O'BRIEN.

grieved by the publication or comment, and the order Strong J.
made usually extends to prohibit a repetition of the
offences as well as to punish for the past contempt.
In cases of this kind, provided the litigation is still
pending, the suitor complaining is considered as hav-
ing a locus slandi to institute the proceedings and is
recognized by .the courts, at least in cases of private
litigation, as the proper person to prosecute the pro-
ceedings for the contempt. As Mr. Justice Burton
has pointed out in his very clear and able judgment,
it was a contempt of this class which was complained
of by the respondent. The notice of motion indicates
this very plainly. The motion of which notice was
given was for the committal of the appellant on the

ground that he, while solicitor for Mr. Howland and
while the proceedings in the cause were still pending,
had been guilty of contempt in writing and publish-
ing and procuring to be published in the " Toronto
Daily Mail " of Saturday the 27th day of 'March, 1886,
a letter addressed to the editor of the Mail.

It is plain, therefore, that what the respondent com-
plained of was not the contents of the letter per se, but
the publication of it " while the proceedings in the cause
were still pendin5 ". This, if the respondent brought
himself within the proper conditions, was a matter
which he had a sufficient locus standi to complain of.
There is, however, nothing in the notice of motion from
which it is to be inferred that the motion which the
respondent proposed to make Was not as a party inter-
ested and on his own behalf but merely as a champion
of public justice, and by way of asserting the dignity of
the court by calling for the punishment of a person who
had been guilty of contempt in publishing a libel on

14
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18S9 one ot its officers, a matter in which the respondent
e had no greater interest than any other of Her Majesty's

o'BRIEN. subjects. As I shall show hereafter the respondent
Strong J. had no qualification entitling him to constitute him-

self the prosecutor of a contempt of this latter kind.
Then regarded as a contempt of the first class before

defined, that is as one calculated to prejudice the in-
terest of the respondent in litigation in which he was
then engaged and which was actually in progress,
our first inquiry must be: Was the respondent at the
time he served the notice of motion and made the mo-
tion to commit in a position which entitled him to the
recognition of the court for such a purpose ? Before
considering this it is important to recall certain dates
already mentioned. The master's judgment unseating
the mayor was pronounced on the 23rd of March, and
the letter which is the subject of complaint was writ-
ten on the 27th of the same month. Now it is obvious
that if no step in the cause had been taken between
these two dates, the 23rd and 27th, there would have
been no litigation pending which could have been pre-
judiced by the letter to the newspaper, and conse-
quently the respondent would not have been in a posi-
tion to complain of that communication as a contempt
of court. The master's judgment was final and con-
clusive unless appealed against within the time limit-
ed by statute. If no notice of appeal had been given
the case would, on the 29th of March when notice of
motion was served, have stood in exactly the same
position as an ordinary action at law which had been
tried by a jury, and in which the time for moving
against the verdict had not expired. On the 26th of
March, however, notice of appeal was served. The
appellant in the affidavit which he filed in answer to
the motion to commit states the reason for serving this
notice of appeal to have been that the counsel by whom
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he was advised was absent from Toronto, and being in, 1889
doubt what to do he gave the notice of appeal, on the In re

last day for so doing, as a matter of precaution and o'BRIEN.

with the intention of abandoning the appeal if it should Strong J.
appear in consultation with counsel that Mr. Howland
was qualified to be a candidate under the new act
passed by the legislature subsequent to the judgment.
All this, however, appears to be quite immaterial. We
have the indisputable fact that from the 26th until the
morning of the 29th March an appeal was pending.
On the 29th, however, and before the notice of motion
to commit the appellant was served, a notice counter-
manding the notice of appeal, and distinctly abandon-
ing it, was delivered to the respondent's solicitors
accompanied by the letter from Mr. O'Brien before set
out, and which also states that the appeal was abandon-
ed and further gives the reason I have already
mentioned as that which had induced the appellant to
serve the notice of appeal. It is to be especially ob-
served that this notice and letter were actually served
and delivered before the contempt proceedings were
initiated by the serving of the notice of motion to com-
mit. The effect of this abandonment of the appeal
was, of course, not merely to restore the proceedings
to the state they were in prior to the notice of appeal
being served, but to preclude all right to appeal and
to make the master's judgment from that time abso-
lutely conclusive, and thus finally to terminate the
litigation. The case is, therefore, stronger than that of
a party, who had obtained a verdict the time for mov-
ing against which had not expired, complaining of a
publication calculated to interfere with his rights. In
the latter case the proceedings might be said to be, in
a sense, still pending though dormant for the time,
since it would be still within the power of the party
against whom the verdict had been found to move for

14%
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1889 a new trial, but here after the notice waiving the ap-
In re peal the proceedings were finally closed and disposed

o'BRIEN. of in favor of the respondent.
Strong J. The case of Dallas v. Ledger, which I have not seen

reported anywhere but in the Times Law Reports for
the 27th of March, 1888, appears to have been a much
stronger case than this, a rule for a new trial having
been actually pending, but it was there held by a
Divisional Court composed of Mr. Justice Stephen and
Mr. Justice Field that an article published by the
defendant criticising the verdict and the conduct of
the jury generally, in very strong and uncourteous
language, was not such an interference with the
course of justice as warranted the court in granting a
rule nisi calling upon the defendant to answer as for a
contempt. The learned judges who decided that case
must have thought that the article would have been
wholly innocuous as regarded the application for a
new trial and, indeed, Mr. Justice Stephen points out
that it was only material in the contingent event of a
new trial being granted, and the case being brought
before another jury. In the present case, if the appeal
had gone on it is impossible to suppose that this
article, having no reference to facts or evidence but to
a dry question of law, could have had the slightest
influence on the judge in chambers before whom it
might have come on appeal. Moreover, when the
notice of motion was served all proceedings by way of
appeal had been abandoned so that, as I hold, agreeing
in that respect entirely with Mr. Justice Burton in the
Court of Appeal, the respondent had no locus standi
entitling him to make the motion which he did
treating the letter as a contempt as having a tendency
to exercise an undue influence over the regular course
of justice, inasmuch as all proceedings had reached a
final termination.
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Agreeing again with Mr. Justice Burton I do not 1889

think we are called upon to consider whether this I'
letter was a contempt included in another class of O'BRIEN.

such offences against the administration of justice, Strong J.
namely, as containing injurious reflections upon a
judicial officer of the court. The respondent has,
manifestly, not based his motion on any such
ground, and even if he had the matter was one with
which he was not concerned if I am right in holding
that the proceedings in the quo zoarranto case had
terminated, but it was for the court on the publication
being brought to its notice, if it considered the letter a
contempt, to have interfered ex officio and to have
itself instituted proceedings calling the appellant
to account for his contumacious conduct. Further,
I may add that although I admit the letter might
have been more courteously worded I, at present,
fail to see that it exceeded the bounds of that fair
criticism upon the public administration of justice
which every one is entitled to write and publish.
That the writer was inaccurate in his law, as he
manifestly was, for it is beyond doubt that the
decision of the learned master was perfectly correct,
can make no difference provided his remarks were
made in good faith, and that they were so made
appears, I think, from the fact that the letter com-
plained of was not a spontaneous communication to
the " Mail " by Mr. O'Brien but was an answer to, and
was elicited by, certain editorial comments on the
mayoralty case contained in a preceding number of
the same newspaper. The observations which are said
to constitute a contempt have reference, not to facts
but exclusively to questions of law. The letter cer-
tainly does allege that the learned master had pro-
nounced an erroneous decision, but it does not contain
any imputation that such alleged error proceeded from
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1889 any improper motive. The most that can be said
'e against ir. O'Brien is that in this letter he erroneously

O'BRIEN. stated that Chief Justice Richards had decided the
Strong J. same point of law in a different way from that in

which the master had determined it in the mayor's
case and, further, that the master's decision was wrong
in law. Although I altogether differ from Mr. O'Brien's
views of the law I cannot say that in publishing these
criticisms under the circumstances stated in his affi-
davit he was guilty of any contempt of court.

I am of opinion that the appeal must be allowed
with costs to the appellant in all the courts.

FOURNIER J. was also of opinion that the appeal
should be allowed for the reasons given by Gwynne J.

TASCHEREAU J.--I am not prepared to assent to, or
dissent from, the'judgment about to be entered. I was
doubtful as to our jurisdiction and as to the right of
appeal under the Supreme Court Act and more
especially under section 27 thereof. I will not, how-
ever, unnecessarily delay the judgment. I hope that
Parliament will interfere and protect the dignity of
the provincial courts by making their decisions in
matters of contempt final.

GWYNNE J.-In McDermott v. The Judges of British
Guiana (1), there was no question as to whether or not
the publication complained of constituted a contempt
of court, and all that the judicial committee there say
is:-

Not a single case is to be found where there has been a committal
by one of the colonial courts for contempt. where it appeared clearly
upon the face of the order that the party had committed a contempt,
that he had been duly summined, and that the punishment
awarded for the contempt was an appropriate one, in which this

(1) L. R. 2 P. C. 363.
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committee has ever entertained an appeal against an order of this 1889
description. h

In re
But this practice of the judicial committee of the O'BRIEN.

Privy Council, however invariable it be, has no Gwynne J.
bearing upon the question before us, which is
whether or not an appeal lies by law to this court
in the present case, a question which must be
determined by the statute constituting the court.
It may. be admitted that an order convicting a
party of contempt of court committed in facie curie
may be so drawn as to leave nothing which could
be open upon an appeal, and so' to exclude an appeal,
but in the present case the publication complained of
as a contempt of court is set out at large in the order
that is appealed from, and a question is raised as to
the proper construction to be put upon that publica-
tion and whether under the circumstances appearing
in the case that publication can in point of law be
held to have been a contempt of court.

Now, that an appeal lies in the present case in
virtue of the express provisions of the Supreme and
Exchequer Courts Act, ch. 135 of the Revised Statutes
of Canada, there can be no doubt unless it is excluded
by the 27th section of that act which enacts that:-

No appeal shall lie fiom any order made in any action, Auit,
cause, matter or other~judieial proceeding made in the exercise of
the judicial discretion of the court or judge making the same.

The contention that an order of a court pronouncing
a publication to contain matter which constitutes it a
contempt of court, and adjudging the party convicted of
such contempt to pay costs to the suitor who made the
application to commit the party for such contempt, is an
order so made in the exercise of the judicial discretion
of the court as to take from the party against
whom it is made all right to appeal from it cannot, in
my opinion, be for a moment entertained. Whether

215



SUPREME COURT OF CANADA. [VOL. XVI.

1889 matter published qut of court constitutes a contempt
of court may involve a question whether it constitutes

O'BRIEN. a defamatory libel upon a judge or other officer of the
Gwynne J. court, or a question whether it can properly be con-

strued to interfere with the due administration of
justice in some pending proceeding, or to be calculated
to influence the result of the pending proceedings,
which questions of law and fact must need be deter-
mined before the accused could be convicted- of the
offence of contempt of court. Now, whether matter
published out of court be or be not a libel upon the court
or upon some judge or other officer thereof, or whether
it could or not interfere with the due administration
of justice in any particular pending proceeding, can
never be said to rest in the unquestionable discretion
of the court before which a motion for an order to
commit is made and to be free from all appeal to a
higher tribunal calling in question the correctness of
the decision of the court upon its construction and
view of the matter published. That the matter pub-
lished in the present case did not, under the circum-
stances appearing in the case, justify an adjudication
that it constituted a contempt of court was, and still
is, the point in issue, and that is an issue which, for its
determination, called for a judgment, not rendered in
the exercise of an arbitrary discretion of the court to
which the question of law was submitted, but rendered
in accordance with the principles of law and justice
equally as any other point of law in any action, suit
or judicial proceeding is submitted, and so equally
subject to revision on appeal. The 27th section of the
act relates, in my opinion, to matters which the court
or a judge may at its or his pleasure decide indifferent-
ly one way or the other and not to a matter submitted
to judicial enquiry and adjudication as the principles
of law and a proper construction of the facts involved
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in the case require. In Daw v. Eley (1) a motion was 1889

made to commit a solicitor, as in the present case, for e
contempt of court in writing for publication letters o'BRIEN.

tending to influence the result of the suit for Gwynne J.

one of the parties to which he was solicitor, and
Lord Romilly, IMiaster of the Rolls, before whom
the motion was made, while adjudicating that
the solicitor was guilty of contempt of court
in writing the letters, directed that the order should
not be enforced for a fortnight for the express pur-
pose of enabling the solicitor to appeal. In Witt v.
Corcoran (2), an order declaring that defendant had
committed a breach of an "injunction," but giving no
directions except that the defendant should pay the
costs of an application to commit him, was appealed
against, and it was contended for the plaintiff that no
appeal lay for that the order was merely for the pay-
ment of costs and that the act under which proceed-
ings were taken provided that there should be no ap-
peal for costs where they are in the discretion of the
court, but Lord Justice James giving judgment that an
appeal lay, says:-

There is no discretion as to whether a man has or has not been
guilty of something alleged against him. The defendant says he has
been guilty of nothing, and if the court had been of that opinion it
could not have ordered him to pay the costs any more than it could
dismiss a bill and order the defendant to pay the costs of the suit.

The court has made an adjudication and as a consequence of that
adjudication has ordered the defendant to pay the costs. If the
court had thought that no contempt had been committed it could
not have ordered the defendant to pay the costs. The defendant
must have a right to appeal against the adjudication.

In larmain v. Chatterlon (3) an appeal was taken

from an order refusing to commit a party for an
alleged contempt of court and directing the applicant

(1) L. R. 7 Eq. 49. (2) 2 Ch. D. 69.
(3) 20 Ch. D. 493.
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1889 for the order of commitment to pay the costs of the

In e application, and it was contended upon the authority
O'BRIEN. of Ashworth v. Outram (1) that an application to com-

Gywnne J. mit for contempt is a matter in the discretion of the
judge and that no appeal lay from his refusal to com-
mit, but the Master of the Rolls giving judgment, said:

It is clear that Lord Justice James never intended in Ashworth v.

Outram to lay down a new rule, and that his words must mean that

in the circumstances of that case there was no appeal. The case of

Ashworth v. Outram is not in our way here where a question of right
is discussed--where the defendants are asserting that the plaintiffs

have no right to what they claim.

And Lord Justice Brett, in the same case, explains
Ashworth v Outran :

As being a case in which there was no dispute as to the meaning

of the order said to have been disobeyed- -no dispute as to whether

it had been disobeyed or not-but the Vice Chancellor in the cir-

cumstances of the case came to the conclusion that he should exer-

cise his discretion indulgently, that is, he merely made the costs of

the motion costs in the cause, and there was no appeal as to his con-

struction of the agreement, the appeal was confined to the mode of

enforcing an order, and was simply from the discretion of the court;
and the court of appeal said that when an app-al is simply on this

ground although the court has jurisdiction on so delicate a matter

it will not ex rcise it; here the meaning of the order is in dispute,
and a considerable question arises whether the Vice Chancellor did

not interpret the order in a different way from that in which this

court has construed it.

So in the case now before us the questions were and
are as to the proper construction of the letter which is
charged to have been a contempt of court; and Whether
under the circumstances appearing in the case the
order of the court below adjudging its publication to
have been a contempt of court, and ordering the soli-
citor of the defendant in the quo warranto proceeding
to pay to the relator in that proceeding the cost of his
application to commit was a proper order to have been

(1) 5 Ch. D. 943.
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made, and these are questions that, in my opinion, are 1889

proper questions to be submitted to this court by-way l; -e
of appeal from such order. O'BRIEN.

It is impossible I think to read the case as it is Gwynne J.

reported in 11th 0. R. 633, under the title Regina
ex relatione Felitz v. Howland in re O'fBrien, without
perceiving that the application to commit O'Brien the
solicitor of the defendant Howland for contempt of
court in writing and causing to be published the letter
in question was made by the relator in the quo war-
ranto proceeding instituted by him against the defend-
ant Howland as a matter of right claimed to be vested
in him as a suitor in that proceeding, and on the ground
that the publication of the letter was, as was contended
on his behalf, calculated to prejudice his case, and to
interfere with the due administration of justice in the
determination of and the adjudication in that proceed-
ing, and that it was so entertained by the divisional
court in which the application was made. The con-
tention upon behalf of the relator was that although
judgment had been rendered by the master in chambers
in the quo warranto proceeding which was a final
determination of the matter unless appealed from,
yet that a notice of appeal from that judgment
had been served upon the relator and that after
such notice had been served the letter complained of
was published and that, therefore, the que- warranto
proceeding was still pending so as to leave vested
in the relator a right to complain that the publication
of the letter was calculated to prejudice his case
and to interfere with the due administration of
justice therein. The judgment of the master in
chambers which adjudged that Mr. Howland, the
defendant in the quo warranto proceeding, had not
a legal qualification to warrant his being elected
mayor of the City of Toronto was rendered on

219



SUPREME COURT OF CANADA. [VOL. XVI.

1889 the 23rd Marcb, 1886. On the 26th of March Mr.
}^" O'Brien, as solicitor of the defendant, gave a notice of

O'BRIEN. appeal from that judgment. On the 27th March the
Gwynne J. letter complained of appeared in the Mail, a newspaper

published in the city ot Toronto. On the 29th of
March notice of the abandonment of the appeal was
served upon the relator's solicitor, and upon the same
day but after the service of such notice the motion to
commit was made. All these facts appeared in an
affidavit made by Mdr O'Brien in answer to the motion,
in -" hich affidavit he also stated that the letter
complained of was written by way of answer to an
article which appeared in the Mail newspaper on the
24th March, which was annexed to his affidavit, and
he said that by reason of a statement in that article to
the effect that Mr. Howland had made a bad blunder
in running for mayor without a qualification, serious
injury, as he was informed, was done to Mr. Howland's
reputation as a public man and that he, Mr. O'Brien,
held it to be his duty, being familiar with the matter,
to explain his, Mr. Howland's, position, and he added
that his sole object in writing the letter and the only
thought in his mind was a desire to correct a mis-
apprehension which had been raised in the public
mind by the said article and by certain other state-
ments of a like nature which were apparently intended
to try and prevent Mr. Howland from again becoming
a candidate as mayor of the city. He further stated in
his said affidavit, that upon the 25th of March, after
discussion among Mr. Howland's supporters, it was
finally decided not to appeal from the judgment, and
that instructions to that effect were given to him,
and that an announcement of such decision was
published in the newspapers that evening and the
next morning, and he stated further to the effect that
the notice of appeal served by him on the 26th March
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was given by him merely as a precautionary measure, 1889

as the 26th was the last day upon which such notice e

could be served, and to keep the matter open until the O'BRIEN.

decision of Mr. Howland and his supporters could be Gwynne .1.

communicated to Mr. Howland's counsel who was
then absent from Toronto. He stated further that he
wrote the letter complained of on the morning of the
26th March before the notice of appeal was served, and
that as it was only written for the purpose and under
the circumstances aforesaid, namely, to answer the
article published on the 24th March, it did not occur
to him to withdraw it in view of any possible conten-
tion that the quo warranto proceedings could be said
to be still pending, and further that when he wrote
the letter he believed that his professional connection
with the proceedings was in fact at an end, and that
he wrote the letter simply as a citizen in the interests
of the candidate he had supported at the -last election,
and intended to support again, and he added that as a
matter of fact at such time no proceedings were pend-
ing in said quo warranto matter. The letter as publish-
ed contained the following paragraph at the conclu-
sion of an argument wherein he stated his reasons for
thinking the judgment which had been rendered to be
wrong in point of law:-

This being the case Mr. Howland has decided not to keep matters
in abeyance by asking for a stay of proceedings pending appeal,
and instead of reversing the late judgment by a higher authority
has determined to go at once to the people, encouraged thereto
partly by your own manly utterances on the subject, and by the
universal expressions of sympathy and support which he has received.
It may be necessary as a question of costs to appeal from the recent
judgment, but that does not i.ow affect the question before the
electors.

The letter he subscribed with his own signature in
disavowal of any intention of treating with disrespect
the master in chambers who had rendered the judg-
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1889 ment which the letter commented on. Mr. O'Brien's
e affidavit concluded as follows:-

O'BRIEN. While I am unable to conclude that in writing the said letter I

Gwynne J. offended agiinst any rule of this honorable court, or any rule of pro-
fessional etiqu' tte, or was guilty of disrespect to the learned master,
if it should be thought 1, in any way, offended in these respects or if
there are (unintended by me) any expressions which could in any
way indicate that I thought the learned master had not acted with
impartiality, I must unfeignedly say that I deeply regret them and
desire to withdiaw the said letter so far as the same are concerned.

Now the relator's counsel in supporting .his motion
insisted that the relator was not deprived of his right
to make the motion and to press it by reason of notice
of abandonment of the appeal having been served
before the motion was made, for that the relator's
position was to be considered as at the time the letter
was published, and that he was entitled to insist upon
his rights as they were then, and he contended that
the tendency of the publication was to interfere with
and to obstruct the due administration of justice in
his quo ioarranto proceeding which by reason of the
notice of appeal he contended was still pending at the
time of the publication of the letter although it had
ceased to be so when the motion was first made. In
support of this contention he relied upon Skipworth's
Case (1) ; Techborne v. .Mostyn (2); and Daw v. Eley (3)

from which latter case he quoted the following
passages as appears by the report of the case (4).

The principle is quite established in all these cases that no person
must do anything with a view to pervert the sources of justice, or
the proper flow of juttice; in fact they ought not to make any pub-
lications or to write anything which would induce the court, or
which might possibly induce the court or the jury, the tribunal that
will have to try the matter to come to any conclusion other than
that which is to be derived from the evidence in the cause between

(1) L. R. 9 Q. B. 230. (3) L R. 7 Eq. 59.
(2) L R. 7 Eq. 55. N. (4) 11 0. R. 635.
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parties * * * (1) Gentlemen who are concerned for contending 1889

clients in this court, whether solicitor or counsel, should abstain T
In5 re

entirely from the merits of the-e queztions in public print. O'BRIEN.

The context in immediate connection with the last -

quotation is
If they do ii at all they ought to put their names to t)eir com-

munications but to let the public suppose that it is merely done by

a person who takes a great interest in, and has great knowledge of

the subject and discusses it from a public point of view, when, if the

fact were known, he is the solicitor of the defendant and has the

strongest possible interest in his success is, in my opinion, highly

reprehensible.

Now all the above cases so relied upon were cases of
flagrant attempts to taint and obstruct the due course
of the flow of justice by scandalous vituperation of a
judge before whom a case was shortly to be tried with
a view to endeavoring to prevent his trying the case,
and by interested representations of facts in such a
manner as to endeavor to obtain a result of legal
proceedings not yet tried different from that which
should be derived from the evidence in the cause and
different from what would follow in the ordinary
course. It cannot therefore, I think, admit of a doubt
that the motion was made simply in assertion of a
legal right vested in the relator in the quo warranto
proceeding to make it upon the ground that, as he
contended, the publication complained of was cal-
culated, and had an evident tendency, to affect the
result of the quo warranto proceedings to the prejudice
of the relator and thereby to obstruct and interfere
with the due administration of justice in that proceed-
ing; and that it was upon this ground that the motion
was entertained and adjudicated on by the court
appears, I think, from the terms of the order which
was made upon the motion which, after stating that
the motion was made by the relator, and setting out
the letter at length, concludes as follows

(1) L. R. 7 Eq. 61.
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1889 The court finds that the writing and publishing of the letter
- aforesaid by the said Henry O'Brien was, under the circumstances
In re

O'BRIEN. under which it was written, and published, a contempt of court; but
- this court having regard to the circumstances appearing in the

Gwynne J. affidavits and being of opinion that no prejudice can now result
to the relator from the publication of the said letter doth not see fit
to make any order save that the said Henry O'Brien do forthwith
pay to the said relator his costs of this application to be taxed.

The reason for the court arriving at the opinion
which is stated in the order-that " no prejudice can
now result to the relator" is shown to have been
the abandonment of the appeal; so that it appears, I
think, to be clear, not only that the motion was made,
but that it was entertained and adjudicated upon by
the court, as one which the relator as a suitor in a
cause pending in court had a vested right in law to
make, because of the prejudice to his suit by reason of
the tendency which the publication of the letter had
to obstruct the due administration of justice in the
quo warranto proceeding instituted by him, and that
it was because of the tendency so to prejudice the
relator in the result of that proceeding that the court
pronounced the publication to have been a contempt
of court, and ordered Mr. O'Brien to pay to the relator
the costs of his application. We may therefore, I think,
confine ourselves to the consideration of the question
whether the publication of the letter can properly be
said to have had a tendency to obstruct the flow of
justice and to interfere with its due administration to
the prejudice of the result of the quo warranto proceed-
ing instituted by the relator, and we are, as it appears
to me, relieved from determining whether or not there
is anything in the manner in which the judgment of
the master in chambers is commented upon in the
letter which can be said so to transgress the bounds of
fair criticism as to justify the letter being adjudged to
have been for that reason a contempt of court, for a
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judgment of a court of justice is open to fair comment 1889
and criticism which may call in question its soundness Ie
in point of law even though it be still open to revision O'BRIEN.

upon appeal. This much, however, may, I think, be Gwynne J.
said of .the letter, that whether the reasoning upon
which the soundness of the learned master's judgment
was impugned be sound or otherwise, and whether
the authorities and references by which the writer
essayed to support his argument when properly under-
stood gave weight to his argument or had the contrary
effect, the whole tenor of the letter nevertheless ap-
peared upon its face to be, as it was intended to be, an
argument calling in question a judgment delivered
upon purely legal grounds, and that if a motion to
commit the writer of the letter as guilty of contempt
of court upon any public grounds, as that the letter
contained a very calumnious vituperation or a personal
attack upon the integrity of the judge, or as having a
tendency to bring him or his judgments into contempt
with the public, there could not have been found, I
think, in modern times at least, any precedent for enter-
taining such an application upon such grounds upon
like materials ; and certainly none of the authorities
which were relied upon by the relator in the present
case would have had any application in such a case.

Upon the question, then, as to the prejudice to the
relator in the quo warranto proceeding instituted by
him all the authorities are to the same effect, namely.
that any publication, the object of which is, or the
evident tendency of which is, though not intended, to
bend and pervert the source of justice, or to disturb its
free course, as to induce the tribunal having to try a
matter in litigation to come to any decision other than
that which is to be derived from the evidence in the
cause between the parties, is a contempt of court.
which any suitor whose suit may be prejudiced by such

15
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1889 publication has an undoubted legal right to bring under
Inn the notice of the court and to demand its adjudication

O'BRIEN. thereon. -

Gwynne J. The matter which in Tichborne v. Moslyn and Tich-

borne v. Tickborne (1? was pronounced to be a contempt
of court was an article in a. newspaper pronouncing
certain affidavits sworn by several persons upon
behalf of the claimant in a cause pending in court,
but which had not yet been laid before the court, to be
in some particulars false, absurd, and worthless, and
upon the strength of facts alleged within the know-
ledge of the writer commenting upon the plaintiff's
case unfavorably, and that so freely that the solicitor
of the plaintiff filed an affidavit in support of the
motion, stating his belief that the article was likely
to create a prejudice against the plaintiff and to
prevent witnesses from making affidavits. The court
then came to the conclusion that the comments in the
article had a clear and distinct tendency to direct and
sway the mind of the court and jury by whom the
case was to be determined. Onslow's and Whalley's
Case (2) was a case of a most open undisguised
attempt to interfere with the result of a trial about to
take place by prejudicing the minds of the public,
from whom the jurors should have to come, by most
inflammatory addresses at public meetings, charging
several persons alleged to be related to the claimant in
that suit of Tichborne v. Tichborne, (1) who was about to
be put upon his trial for perjury committed by him in
the suit, with having entered into a conspiracy to
deprive him of his legal rights, well knowing him to
be the person he represented himself to be and, as
such, heir to the Tichborne estates, and endeavoring
to influence the public mind in favor of the claimant
upon his said approaching trial. While in Skipwprth's

(1) L R. 7 Eq. 55 n, (2) L R. 9 Q. B. 21%
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Case (1)there was added to the above a scandalous vitu- 1889
peration of the Chief Justice, with a view to trying to a
prevent his presiding at the approaching trial, accus- O'BRIEN.

ing him of having already prejudged the case, and an Gwynne J.

attack upon the witnesses with a view to prejudicing
the trial.

In Lechmere Charlton's case (2) the contempt of court
consisted in a barrister writing and sending to a
master in chancery a letter which contained threats
to induce him, in the absence of the opposite party to
a matter in litigation before him, to alter the decision
at which he was supposed to have arrived and to
come to a conclusion favorable to the case advocated
by the writer of the letter. In Littler v. Thompson (3)
the publication complained of was an article in a
newspaper which alleged that certain affidavits made
in support of a motion by the plaintiff for an injunction
contained glaring misrepresentations which the writer
of the article declared that he believed and hoped
would lead to an indictment for perjury. The article
also reflected severely upon the conduct of the
plaintiff and characterized the chancery proceedings
instituted by him as vexatious and unprincipled. Lord
Langdale, Master of the Rolls, held that the effect of the
publication seemed to be not only to deter persons from
coming forward to give evidence on one side, but to
induce witnesses to give evidence on the other. side
alone. In Daw v. Eley (4) the publication complained
of entered into a free discussion as to the merits.of an
invention the novelty and utility of which were
the subject of litigation, and the writer spoke
with great apparent authority upon the subject, pro-
fessing to be familiar with all the facts bearing upon
the case and to treat the subject as if he was a per-

(1) L. R. 9 Q. B. 230. (3) 2 Beav. 129.
(2) 2 Mylne & C. 339. '4) L R. 7 Eq. 49.

15 M

227



SUPREME COUNT OF CANADA. [VOL. XVI.

1889 fectly independent stranger, whereas he was in truth
I^r the solicitor of one of the litigating parties whose posi-

o'BRIEN. tion the article sustained. Lord Romilly, Master of the
Gwynne J. Rolls, giving judgment in this case says:-

In this case the main question to be tried is the novelty of the
plaintiff's invention.

Then after quoting largely from the article he adds:
Can any body doubt that if I were persuaded that the whole of the

statements in that letter were true, it would very seriously affect
my opinion as to the solidity and originality of Mr. Daw's patent ?
Then it is to be observed that this is written not by a mere stranger,
who might say that he really knew nothing about the cause, but it
is written by the solicitor of the gentleman who is opposed to Mr.
Daw in this suit ; surely that is a very strong feature in the case.
He must wish that his client should succeed, and I venture to say
that there is no solicitor who would not in the same position feel
the same thing, and it is imi-ossible that a solicitor can safely act in
a matter of this description in writing an article in a paper which if
believed must have a beneficial effect upon his client, and after-
wards say: " I had no intention of that sort at all however much I
may wish for it." It must be regarded as an endeavor to interfere
with the due administration of justice.

This is the case which was mainly relied upon by
the relator in support of his motion, yet a case more
different from the present it would be difficult to con-
ceive. In all the cases care is taken to point out how
the publication complained of in each was calculated
to affect the result of a pending suit. Here nothing
has been suggested having such a tendency.

There never was any fact whatever in issue. The
sole question was one of law, namely. whether the
property of the defendant's wife upon which the defend-
dant had qualified as mayor of the city of Toronto was
a good qualification in point of law. The master in
chambers rendered judgment that it was not. The
matter never could be brought again before him. The
point of law which was in litigation was finally deter-
mined by his judgment unless it should be reversed
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upon appeal, so that Mr. O'Brien's letter, which stated 1889
his reasons for thinking the qualification to be good, I e
and the master's judgment to be erroneous, could in no o'BRIEN.
conceivable manner prejudice -the relator's case uniess Gwynnw J.

the matter of the letter could be construed to have a
tendency to interfere with the due administration of
justice in a court of appeal in the event of the master's
judgment being brought before such a court by appeal;
a suggestion that it could have such a tendency as
offering by implication a grave insult to that court
would seem to partake of a contempt of court more
than any thing in the letter complained of, which,
as a legal argument, appears to have been, in the
opinion of the Court of Appeal for Ontario, exceed-
ingly weak, defective and inconclusive, but whether
the argument be weak or strong, the suggestion that
this argument, stamped as it was with the infirmity
that it expressed merely the legal opinion of the
solicitor of the party against whose contention the
judgment had been rendered, might have. a ten-
dency to taint, obstruct or interfere with the due
administration of justice in the court of appeal in
the event of the matter being brought before that
court is a preposterous proposition for which there is
no foundation, and in my opinion it cannot be and
should not have been entertained. That it could have
no such tendency after abandonment of the appeal of
which notice had been served is admitted on the face
of the order which is the subject of the present appeal;
but if for that reason the letter was innocuous when
judgment was given upon the application to commit,
it was equally innocuous when the motion was made,
for the notice of abandonment had then already been
served so thht the relator was then deprived of the
ground upon which alone he invoked and persistently
pressed for the interference of the court, and so the

2299
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1889 language of the Court of Appeal in England in Plating
e Co. v. Farquharson (1) becomes most appropriate in the

O'BRIEN. determination of the present case. Lord Justice
Gwynne J. Cotton there says, with the full concurrence of the

Master of the Rolls:-

Where there is no case for a committal the party moving ought to
have no costs to his motion.

And Lord Justice James says:
That in such cases he would not only not give the party moving

his costs, but should be inclined to make him pay costs.

These motions he thought to be a contempt of court
in themselves, because they tend to waste the public
time.

Now when the relator made the motion in the pre-
sent case which he subsequently insisted upon, he
well knew that he could suffer no possible prejudice
from the letter complained of ; the motion therefore
was made and persisted in by him vexatiously, in my
judgment, and without reasonable cause. I think,
therefore, that this appeal should be allowed with
costs, and that the order of the Chancery Divisional
Court of the Supreme Court of Justice for Ontario now
appealed from should be ordered to be discharged and
an order in its place be ordered to be issued out of that
court refusing the relator's motion with costs.

Appeal allowed with costs.

Solicitors for appellant : Robinson & O'Brien.

Solicitors for respondent : Bain, Laidlaw 4- Co.

(I) 17 Ch. D. 56.
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THE CORPORATION OF THE PssS
CITY OF LONDON (DEFENDANTS) P A * Oct. 22.

A -ND
1889

SUSAN GOLDSMITH (PLAINTIFF)......RESPONDENT: *M

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Municipal corporation-ANegligen ce-Public highway - Construction

of crossing-Elevation above level of street.

A Municipal corporation is under no obligation to construct a street
crossing on the same level as the sidewalk, and that a sidewalk
is at an elevation of four inches above the level of the crossing
is not such evidence of negligence in the construction of the
crossing as to make the corporation liable in damages for
injury to a foot passenger sustained by striking her foot against
the curbing while attempting to cross the street. Strong and
Fournier JJ. dissenting.

APPEAL from a decision of the Court of Appeal
*for Ontario affirming, by an equal division of the
court, the judgment of the Divisional Court (1) and
of the judge at the trial in favor of the plaintiff.

This was an action against the city of London for
damages caused by the plaintiff striking her foot
against a street curbing raised above the level of the
crossing and falling down, by which she was
seriously injured. The accident occurred after dark
and the plaintiff claimed that both from the improper
construction of the crossing, it being alleged to be
from four to six inches below the level of the sidewalk,
and from its being allowed to fall into disrepair, the
city was guilty of negligence and liable to the
plaintiff for the injuries sustained by the fall. The

*PRESENT: Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.

(1) 1 0. R. 26.
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1888 defendants claimed that the only objection to the

THE COR- crossing was as to the manner of construction, namely,
PORATION below the level of the sidewalk, and as that was a

OF THE
CITY OF matter discretionary with the civic authorities the
LONDON courts should not interfere with their action. It was

GOLDSMITH. also claimed by the defence that the sidewalk was only
elevated one and a-half or two inches.

At the trial a verdict was given for the plaintiff and
the damages assessed at $500. The Divisional Court
sustained the verdict, the Chief Justice dissenting, and
on appeal the judges of the Court of Appeal were
equally divided in opinion, and the judgment of the
Divisional Court was therefore affirmed. The defend-
ants then appealed to the Supreme Court of Canada.

W. B. Meredith Q.C. for the appellants. The rule
governing actions of this kind is that the defendants
are not liable unless they could be indicted for a
nuisance which it is clear could not be done in this
case. Ringland v. The City of Toronto (1) ; Boyle v.
The Town of Dundas (2) ; Ray v. The Town of Petro!
lia (3); The Town of Portland v. Griffiths (4).

As to how far the courts will interfere with muni-
cipalities in the exercise of their judicial functions see
Slattery v. Aailor (5) ; St John v. Pattison (6).

The following authorities were referred to as cases
ejusdem generis where the defendants were held not
liable. Metropolitan By. Co. v. Jackson (7) ; Giblin v.
McMullen (8); Crafter v. The Metropolitan Ry. Co. (9) ;
Metropolitan Ry. Co. v. Wright (10) ; Hamilton v. John-
ston (11).

R. M. Meredith and Love for the respondent. The

(1) 23 U. C. C. P. 93. (6) Cassels's Dig. 97.
(2) 23 U. C. C. P. 470. (7) 3 App. Cas. 193.
(3) 24 U. C. C. P. 763. (8) L. R. 2 P. C. 317.
(4) 11 Can. S. C. R. 333. (9) L R. 1 C. P. 300.
(5) 13 App. Cas. 446. (10) 11 App. Cas- 156.

(11) 5 Q. B. D. 263.
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question as to the construction of the crossing is one 189
solely for the jury, and a court of appeal will not TH COn-

interfere with their verdict. Dublin, Wicklow 4- Wex- ronATrOx
OF THE

ford Ry. Co. v. Slattery (1). CIrY of

As to the merits see Moore v. Lambeth Waterworks LONDON

Co. (2) ; Blackmore v. Vestry of Mile End, Old Town (3); GoLDSMITH.

George v. City of Haverhill (4).

SIR W. J. RITCHIE C.J.-In this case there having
been no evidence of either the street or the sidewalk
being out of repair, on the contrary, the evidence show-
ing that the sidewalk was in a good state of repair, I
think the mere fact of the sidewalk at the street cross-
ing being four inches or less higher than the crossing
was no such evidence of neglect or violation of the legal
duty on the defendant's part as was proper to be sub-
mitted to the jury. To hold that such a liability was
intended to be imposed by the legislature on municipal
bodies would be most unreasonable and would practi-
cally burden municipalities to an extent that could
never have been contemplated by the legislature.

Unless we are prepared to hold, which I am not, that
municipal bodies are bound by law to make the street
crossings meet the sidewalks on the level, and that they
are liable if the side-walk rises on the perpendicular
four inches or less above the crossing at the point of
contact, I cannot see how the plaintiff can recover.
While not desiring to relieve municipalities from the
duties and responsibilities fairly cast upon them I think
we should be careful not to subject them to an action
for negligence because, as Chief Justice Wilson says,
the edge of the sidewalk happens to be four inches
higher than the crossing at the point of contact. I
think the appeal should be allowed.

(1) 3 App. Cas. 1155. (3) 9 Q. B. D. 451.
(2) 17 Q. B. D. 462. (4) 110 Mass. 506.
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1889 STRONG and FOURNIER JJ. were of opinion that the
THE Con- appeal should be dismissed.
PORATION

OF THE
CITY OF TASCHEREAU J.-I would allow this appeal, and
LONDON order a non-suit to be entered. I cannot see that any

GOLDSuITH. actionable wrong has been proved against this corpo-
ration. The street itself and the sidewalk -were in a
perfect state of repair. That the sidewalk was from
two to four inches higher than the street is the only
ground of this action.

I agree with the remarks made by the Chief Justice
of Ontario and Mr. Justice Burton in the Court of
Appeal.

GWYNNE J.-I entirely concur with the judgments
in this case of Sir Adam Wilson, late Chief Justice of
the Queen's Bench Division, and of the Chief Justice
of Ontario and of Mr. Justice Burton in the Court of
Appeal of Ontario, that the fact of a sidewalk in the
city of London being four inches above the level of
the roadway was no evidence proper to be submitted
to a jury of neglect by the corporation of any legal
duty so as to make them responsible therefor, either in
a criminal prosecution or a civil action, and that the
plaintiff, therefore, in this case, should have been
non-suited. The appeal should be allowed with costs,
and a rule for judgment of non-suit be ordered to be
issued in the court below.

Appeal allowed with costs.

Solicitors for appellants: Meredith & Cox.

Solicitor for respondent. Francis Love.
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EDWARD OSCAR BICKFORD & 1ssa
THE ERIE & HURON RAIL- APPELLANTS.
WAY COMPANY (PLAINTIFFS) *Ot 16.

1889
AND

*Jan 15.
THE CORPORATION OF THE

TOWN OF CHATHAM (DEFEN- RESPONDENTS.
DANTS)........ ...................

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

lailaoay Co.-Aid to-By-law granting bonus-Conditions of prior agree-
ment-Performance of con ditions-Specific performance-Damages.

By an agreement between the E. & H. Railway Co. and the Town of
C. the latter agreed to pass a by-law granting a bonus to the
company in aid of the construction of a railway, subject to the
performance of certain specified conditions. The by-law sub-
sequently approved by the ratepayers, and passed by the council
of the town, did not contain all the conditions of the agreement.
In an action against the town to compel the delivery of debentures
for the amount of the bonus the defendants pleaded non-perform-
ance of the conditions of the agreement as justifying the with-
holding of the debentures and, by way of counter-claim, prayed
specific performance of such conditions by the plaintiffs.

fHeld-1. Per Ritchie C.J,. Strong, Fournier and Henry JJ., Taschereau
and Gwynne JJ. contra, that the title to the debentures did not
depend upon prior performance of conditions in the agreement
not included in the by-law, but upon performance of those in the
by-law alone, and the latter having been complied with the
debentures should issue.

2. Per Fournier J., that the debentures should, nevertheless, be
withheld until the damages for non-performance of the conditions
in the agreement were paid or secured.

3. Per Ritchie O.J., Strong and Henry JJ., Fournier J. contra, that
specific performance was not an appropriate remedy in such a case
and the defendants could only claim damages for non-performance.

*PRESENT.-Sir W. J. Ritchie C.J. and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.
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1889 4. Per Ritchie C.J., Strong and Fouriier JJ., that the claim of defend-
ants for damages could be disposed of in this action under the

Bravo_1RD

T . counterclaim and there should be a reference to assess the same.
THE Con- 5. Per Henry J., that the evidence did not justify a reference and the
PrTIoN counterclaim should be dismissed with a reservation of defendant's

OF THE
TowN OF rights.

CHATHAM. One of the conditions in the agreement to be performed by the rail-
way company was " to construct at or near the corner of Colborne
and William Streets (in Toronto) a freight and passenger station
with all necessary accommodation, connected by switches, sidings or
otherwise with said road " upon the council of the town passing

a by-law granting a necessary right of way.

Kell-. That such condition was not complied with by the erection

of a station building not used, nor intended to be used, and for

which proper officers such as station master, ticket agent, etc.,
were not appointed. Strong J. dissenting

2. Per Strong J., that the condition only called for the construction
of a building with the required accommodation and connections,
and did not amount to a covenant to run the trains to such
station or make any other use of it.

:3. The words"all necessary accommodation " in the condition required
that grounds and yards sufficient for freight and passenger traffic
in case the station were used should be provided.

The act incorporating the railway company contained provisions

respecting bonuses granted to it by municipalities not found in
the Municipal Act.

Held, that such special act was not restrictive of the municipal act, and
it was only necessary that the provisions of the latter should be
followed to pass a valid by-law granting such a bonus.

Held also, that all defects of form in the by-law were cured by 44 Vic.
ch. 24, sec. 28, providing for registry of by-laws and requiring an
application to quash to be made within three months after such
registry.

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Common
Pleas Division (2) in favor of the plaintiff

The action in this case was brought to compel the
delivery by the defendants of debentures to the amount
of $30,000 to which the plaintiffs claimed to be entitled
under a by-law of the defendant corporation therefor,

(1) 14 Out. App. R. 32.
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passed in December, 1883. The conditions of the by- 1888
law as to what was necessary to be done by plaintiffs BIRD

to entitle them to the debentures were as follows - T
THE COR1-

"The construction and completion for running of PORATION

Ihe track and road of the Erie & Huron Railway Com- TO THE

pany from the town of Chatham to the Canada Southern CHATHAM.

Railway, on or before the 30th day of June, A.D. 1883,
or such later date as the council of said town may by
resolution from time to time fix; and the construction
and completion, within two years from the date on
which this by-law takes effect, of the whole track and
road of said Erie & Huron RailWay Company from the
town of Dresden and the village of Wallaceburg to
the Rondeau Harbor, laid with steel rails and with
stations and freight houses and other necessary accom-
modation attached and connected therewith, and with
a station and freight house and switches or sidings at
the crossing of the track of the Canada Southern Rail-
way Company, so that trains can run off the track of
the Erie & Huron Railway Company upon, or parallel
with and adjacent to, the track of the Canada Southern
Railway Company, with a platform 600 feet long adja-
cent to and parallel with the said last-mentioned track,
and 400 feet long and adjacent to and parallel with
the track of the Erie & Huron Railway Company; the
construction of a bridge over the Thames with an iron
or wooden swing, and an adjoining bridge and way
for foot passengers over said river ndt less than four
feet in width; the complete construction of said road
in other respects, supplied with all necessary rolling
stock and materials, so as to connect the said town
with Rondean, Blenheim, the Canada Southern Rail-
way, Dresden and Wallaceburg, to the satisfaction of
the Commissioner of Public Works for the time being
for Ontario, or an engineer appointed by him; And said
company thereafter bond fide running said road with

2 37'
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1888 all necessary accommodation for the public, and with

BICKFORD connection at the track of the Canada Southern Rail-

THE OR- way Company for one week."
PORATION This by-law was duly registered as provided by

OF THE
TOWs OF 44 Vic., ch. 24, sec 28.

CHATHAM. Prior to the passing of the by-law an agreement was
entered into between the defendants and the Erie &
Huron Railway Company, by which the defendants
agreed to pass such by-law on conditions similar to
the above, and with the following additional clauses:

"And to construct at or near the corner of Colborne
and William streets, in* the said town, a freight and
passenger station with all necessary accommodation,
connected by switches, sidings or otherwise with said
road of the company, upon the council of said town,
within three months from the final passing of said.
by-law, passing another by-law empowering the said.
company to make its roads and lay its rails along a
highway or highways in the said town to said corner,
from where the said road would be if the construction
thereof were completed in a direct line through the
said town, or upon the said council procuring for and
giving to said company a right of way along the
northerly side of McG-regor's Creek (one half in the
water) for the road of said company to or near said
corner and to load from gravel piles, pits or beds pur-
chased by said corporation adjacent to or adjoining the
track of said company, and carry gravel over said road
to any place required by the said town for the construc-
tion, maintenance, and repair of public roads in said
town, and for other purposes of the town for a sum
and at a rate for loading and carriage not to exceed 3
cents per cubic yard of gravel per mile, for all dis-
tances less than ten miles, and 2 cents per mile for all
distances of ten miles and over, but under 25 miles,

938



VOL. XVI.] SUPREME COURT OF CANADA.

and one and-a-half cents per mile for all distances of and 1888
over 25 miles." BICKPORD

The road was completed and in running order, and THE OCR-
carrying freight and passengers, long before the time rORATrON

OF THE
mentioned in the by-law, and was run continupusly Tows or
thereafter to and from the King street station for a CHATHAM.

week, and has been running ever since.
On 1st November, 1883, Robert McCallum, a civil

engineer, appointed by the Commissioner of Public
Works for the province of Ontario, gave a certificate
in the following words:-" This is to certify that I

have examined the Erie & Huron Railway from Ron-
deau Harbor to the town of Dresden, and from Dresden
to Wallaceburg, and find that the said road is com-
pleted and at present supplied with all necessary roll-
ing stock and materials so as to connect Rondeau
Harbor with the Canada Southern Railway, Blenheim,
Chatham, Dresden and Wallaceburg, and, in my
opinion, is ready for the conveyance of freight and
passengers."

The same engineer granted a more formal certificate,
setting forth that on the 23rd day of December, 1884,
he had made an examination and inspection of the Erie
& Huron Railway from Rondeau Harbor to the town of
Dresden and from Dresden to Wallaceburg, and had in
connection with such examination perused the agree-
ment entered into between the Erie & Huron Railway
Company and the corporation of the town of Chatham,
dated November, 1882; also, the by-law of the town of
Chatham, passed in the month of December, 1882,
granting a bonus of $30,000 to the railway company
upon certain terms and conditions; that he found the
said railway was completed and supplied with all neces-
sary rolling stock and materials so as to connect, as
arranged, with the Canada Southern Railway Company,
Blenheim, Chatham, Dresden and Wallaceburg, and
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1888 was, in his opinion, ready for the conveyance of freight

BICKFORD and passengers, and that the railway company had sub-
stantially complied with the terms and conditions

PORATION regarding the work to be performed required by the
OF THE

TOWN OF said agreement and by-law, except as to time, as to
CHATHAM. which he would give no certificate as he was not

aware of the time limited. He also found and certified
that the platforms provided for by the said agreement

and by-law at the crossings of the Canada Southern
Railway were theretofore completed in accordance with
the requirements of the said agreement and by-law,
but that afterwards a portion thereof was temporarily
removed by the Canada Southern Railway for the
purpose of enabling the said company to lay a pipe to
a water tank, and such portion at the time of inspec-
tion had not been restored

No notice was given to the defendants of the
appointment of McCallum as the engineer to make
the inspection, nor of the time he would make his
inspection; and such inspection was made without the
presence of any one acting for or on behalf of the town.

After the passing of the bonus by-law the defend-
ants passed another by-law on the 24th of March,
1883, authorizing the railway company to make its
road and lay its rails for one single track, or train,
along the southerly side of Colborne street, from the
main line to William street in said town, and for two
tracks, or a double track, between Adelaide and
William streets, provided that the said road and tracks
should be at least eight feet from the middle line of
said street.

The agreement between the Erie & Huron Railway
Company and the defendants, and the agreement
between the plaintiff, Bickford, and the plaintiffs, the
Erie and Huron Railway Company, were made valid
and binding by 46 Vic., cap. 52.
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The defence set up by the defendants was, in sub- 1888
stance, that the station was not placed at the corner of BICKFO7RD
Colborne and William streets as provided in the agree- THP C
ment; that McCallum was not appointed, and did not POuRTION

OF THE
make his examination, as the by-law provided; that TowN OF

the road was not completed within the time limited; CHATHAM.

that the said railway was not constructed and com-
pleted on or before the 30th day of September, 1883,
with station and freight houses and other necessary
accommodation, which they submitted included a
freight and passenger station with all necessary ac-
commodation for the defendants, with switches, siding,
or otherwise connected with the said road at or near
the corner of Colborne and William streets, according
to the terms of the alleged by-law and agreements, or
either of them; that a platform 600 feet long, adjacent
to and parallel with the Canada Southern Railway,
and 400 feet long adjacent to and parallel with the
Erie and Huron Railway, at the junction of the said
two railways was not constructed; that a bridge over
the river Thames, with iron or wooden swing, and an
adjoining bridge for foot passengers not less than four
feet in width, approaches, and other necessaries con-
nected with said bridge, so as to form a way over said
river for the public, were not constructed; that a
freight and passenger station, with all necessary
accommodation, connected by switches, sidings, or
otherwise, with said road, was not constructed at or
near the corner of Colborne and William streets.

The defendants, by counter claim, set forth the
several grounds of defence as causes of action against
the plaintiff and prayed that the plaintiff be ordered to
construct and maintain a foot-bridge across the Thames
with approaches over the flats of the river and lands
of the plaintiff on both sides of the river, and perform
the other requirements of those agreements and remove

16
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1888 one of the tracks laid on Colborne street 'and to erect
BixORD and establish all necessary workshops and repairing

THEVCO houses or sheds within the town and to remove the
PORATION station on Colborne street off the line of the street, and

OF THE
TowN OF to cease to use said street as a switch, or siding cars

CHATHAM. or trains thereon, and that it be referred to the master
to ascertain the damages which the defendants have
sustained, and that plaintiffs be ordered to pay the
same.

The evidence disclosed that the road was completed
and in running order and open for general traffic to
the King street station within the time mentioned in
the by-law, but there was conflicting evidence as to
whether passenger trains had been run to the Colborne
street station continuously for one week; that when
the iron bridge across the Thames was first completed
the footbridge across was not quite the required width,
but that afterwards the footbridge was made of the
requisite width, except that at one point one of the iron
wire guy ropes passed through the footway so as to
have the footway obstructed by this rope, but such
obstruction did not impair or prevent the convenient
use of the footway; that the platform at the southern
railway junction was of the specified dimensions but
not continuous and was amply sufficient for the
requirements of the traffic on the road; that there was
a double track on Colborne street and that owing to
the state of the street by reason of the encroachment
of McGregor's Creek the rail was not kept eight feet
from the centre of the street as required by the by-law
allowing the laying of the track on Colborne street,
and the station on Colborne street was not placed at
the corner of Colborne and William streets but a block
away from William street at or near the corner of
Colborne and Adelaide streets.

There was conflicting evidence as to whether the
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station could be put nearer to William street so as to 1888

be convenient and .useful to the public and the BicFORD

company, so there was not a strict compliance with THECOR-
the terms of the plaintiff's agreement unless the dis- PORATION

OF THE
tance between the station and William street was not TOWN Op

so great as to prevent it coming within reasonable CHATHAM.

intendment of the meaning of the word " near."
The cause was tried before the Chief Justice of the

Common Pleas who held that the plaintiffs' title to
the debentures did not depend upon the performance
of the requirements of the agreement not provided for
in the by-law, and for any breach of the same the
defendants' remedy would be under the counter-claim
for damages. His Lordship held the plaintiff bound
to perform the following conditions of the by-law
before he could succeed in this action :

"First. The construction and completion for running
of the track and road from Chatham to the Canada
Southern Railway on or before the 30th day of June,
1883.

" Secondly. The completion of the whole track and
road with stations and freight houses and other neces-
sary accommodations attached and station, freight
house and platform of the stipulated dimensions at
the Canada Southern crossing.

"Thirdly. The bridge and foot way over the Thames,
with the necessary approaches.

Fourthly. The completion of the road in other res-
pects, supplied with all necessary rolling stock and
materials so as to connect the town with the places
named to the satisfaction of the Commissioner of
Public Works, or an engineer appointed by him, and,

Lastly, upon the company bona fide thereafter run-
ning the said road with all necessary accommodation
for the public and with connection at the track of the
Canada Southern for one week."

1 6%
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1888 And he held that these conditions were all substan-

BIeI RI) tially performed, and that the plaintiff was entitled

to the debentures and to a writ of mandamus to compel
THE COR-
PRoncION their delivery.

0O' THE
'Low EF Another ground of defence set up was that the by-

CHATHAM. law was ultra vires for not complying with the provi-

sions of the plaintiff' charter, which, it was contended,
overrides the Municipal Act in respect to aid to rail-

ways. His Lordship overruled this contention and
held that the special act is not restrictive but only
enabling and enlarging the power of municipalities
under the Municipal Act, and the latter being com-
plied with the by-law was intra vires of the corpora-
tion.

The defendants appealed from othe judgment of the
Chief Justice and the Court of Appeal varied that
judgment by decreeing the defendants entitled to
specific performance of the agreement as to the station
on the corner of Colborne and William streets, with a
reference to the master to ascertain the damages to be
paid defendants for want of such station to date of
judgment. The mandamus was stayed until the master
should report. In other respects the judgment of the
Common Pleas was sustained. Both parties appealed
to the Supreme Court of Canada.

S. H. Blake Q.C. and W Cassels Q.C. for the appel-
lants.

All the judges in the courts below have found that
the conditions in the by-law were complied with and
those of the agreement were independent of each
other. The plaintiffs have therefore performed all the
conditions required to entitle them to the debentures.
See Wilson v. Northampton Banbury function Ry. Co.

(1); Jessep v. G. T. Ry. Co. (2); Mead v. Bal/an (3)

(1) 9 Ch. App. 279. (2) 7 Ont. App. R. 128.
(3) 7 Wall. 290.
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Lytton v. Great Northern Ry. Co. (1); Desjardin Canal 188.9
Co. v. Great Western Ry. Co. (2) ; Powoell Dufryn Steam BT' c oI)

Coal Co. v Taff Vale Ry. Co. (3); Blackelt v. Bates (4). THE COR-
Christopher -Robinson Q.C. and Wilson for the respon- PonAToN

dents cited Wallace v. Great Western Ry. Co. (5) ; Tow Xo

Hodges on Railways (6); Wilson v. Furness Ry. Co. (7); CHATHAM-

Rigby v. Great Western Ry. Co. (8) ; Hood's Case (9)
Firth v. Midland Ry. Co. (10) ; Green v. West Cheshire

Ry. Co. (11) ; C. A. Ry. Co. v. County of Ottawa (12).

SIP W. J. RITCHIE C.J. -The statement of this case
is to be found at length in the judgment of Chief
Justice Cameron (13).

Neither party was satisfied with the decision of the
learned Chief Justice and both parties appealed to the
Court of Appeal for Ontario; that court decreed in
substance as follows (14) :-

From this decree both parties also appealed; the
plaintiff, however, limited his appeal to that portion
of the judgment given upon the counter claim of the
defendants construing the covenant in the agreement
in reference to the construction of the station at or
near the corner of Colborne and William streets and
ordering specific performance of such agreement.

The by-law under which the debentures are claimed
in this case' is as follows (15) :-

The agreement dated the 3rd of Nov. 1882, between
the Erie and Huron Railway Co. and the Town of
Chatham recites that:-

And whereas the said Co. in order to complete its road and pro-

(1) 2 K. & J. 394. (9) L. R. 8 Eq. 666; 5 Ch. App.
(2) 2 E. & A. 330. 525.
(3) 9 Ch. App. 331. (10) L. R. 20 Eq. 100.

(4) 1 Ch. App. 117. (11) L. R. 13 Eq. 44.
(5) 25 Gr. 93; 3 Ont. App. R. 44. (12) 12 Can. S. C. R. 364.
(6) 7 Ed. Vol. I pp. 39, 40, 41. (13) 10 Ont. R. 257.
(7) L. R. 9 Eq. 28. (14) See p. 237.
(8) 14 M. .& W. 811. (15) See p. 237.
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1889 vide it with rolling stock and all necessaries, requires a further
bonus of $30,000 in debentures from the said town payable onBICKFORD

. obtaining the certificate of the Government's Engineer of the com-

THE COR- pletion of the said road, according to the terms of a by-law to be
rORATION submitted to the electors of said town, and the running thereof for

OF THE
TowN or one week, and in order to induce the town to submit and pass the

CHATHAM. said by-law and give such aid, has offered to execute a binding

Ritchie C.J. agreement with the town containing the terms and obligations on
the part of the Co. hereinafter set forth.

And whereas the town, upon the consideration of such binding
agreement, has agreed to read, submit.to the electors, and with
their consent finally pass, such by-law to give further aid to said
company as in the by-law set forth.

This very clearly shows that the by-law and agree-
ment were to be considered as two separate and
distinct instruments, and the certificate, on the
obtaining of which the debentures were to be issued,
was to be of the completion of the road according to
the terms of the by-law to be submitted, and not
according to the terms of the by-law and to the stipu-
lations contained in the agreement but not inserted
in the by-law and forming no part of it.

On the 1st of Nov., 1883, Mr. C. F. Fraser, Commis-
sioner of Public Works for Ontario, appointed Robert
McCallum, C.E., " as engineer under the by-law of the
Town of Chatham taking effect on the 30th December,
1882, giving a bonus to the Erie and Huron Railway,
for the purpose of certifying as by the said by-law is
required."

I can discover nothing to impeach this engineer's
certificate. I do not think the engineer, McCallum,
acted in any way as a judge or arbitrator between the
town and the railway company or Bickford; all he
had to do was personally to examine and inspect the
road and to certify whether or not in the terms of the
by-law (section 1) the road, &c., was constructed and
supplied, &c, in accordance with the by-law to his
satisfaction. I can see nothing in the nature of his
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office, or the performance of his duties, that required 1889
notice to either party, either of his appointment or of BICKFORD

the time he would make his inspection. I do not THE CO
think the by-law requires the engineer's certificate to roarioN

OF THE
say anything outside the by-law which does not refer TowN oF

to nor incorporate with it any agreement; the certificate CHATHAM.

was to certify as to the completion according to the Ritchie C.J.

by-law and not according to any agreement forming
no portion of the by-law. The certificate of the engin-
eer is substantially in accordance with the terms of
the by-law and the evidence shows that all that the
by-law requires had been performed.

If, then, all the conditions contained -in the by-law
have been complied with, and I think the learned
Chief Justice was right in so holding, why should not
the debentures issue? It was on these conditions
being complied with that the municipa!ity and rate-
payers agreed that the debentures should issue; what
right have we to go outside of the by-law and say they
should not issue? If the town of Chatham or the tax-
payers had wished to make the issue of the debentures
on other conditions they should have had them inser-
ted in the by-law.

There appears to have been a great diversity of
opinion in the town as to the propriety of establishing
the station at Colborne Street; might this not have
been the reason why nothing was said about it in the
by-law as, if mentioned, the passing of the by-law by
the ratepayers might thereby have been jeopardized ?
Otherwise, why was this not inserted in the by-law
if the town and the ratepayers intended that the con-
struction of the station at or near the corner of
Colborne and William streets wag to be a condition
precedent and on the fulfilment of which the deben-
tures were to issue ? So far, as a matter of fact, from
this by-law being passed because of this particular
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1889 stipulation I think the inference from the evidence is

ICKo that this was rather kept in the background for fear,

,['HI COR- by reason of the conflict of opinion, the ratepayers
PrAxroxmight refuse to pass the by-law.

Tow F I think all the evidence as to what was said before
CHATHAM. the submission to the ratepayers, or during the canvass
Rtchie C.J. or discussion at any public meeting of ratepayers or

others, in the absence of fraud which is not alleged
or proved, was wholly irrelevant and, in my opinion,
should not have been received as influencing, in any.
way, the construction that should be placed on either
the agreement or by-law, or both.

The municipality not having chosen to insert in
the by-law any provision or condition for the con-
structing and establishing of a station at Colborne
street, and the ratepavers, on the 13th December, 1887,
having, by their vote, consented to the issuing of
the debentures without any such condition, I am
of opinion that the provisions in the agreement,
but not inserted in the by-law, must be treated and
dealt with as separate and distinct from the by-law
and as independent covenants, and, as I have said, the
conditions of the by-law having been complied with
the debentures should issue, and for any breach of the
agreement outside of the by-law the municipality and
ratepayers, not having made the issue ol the deben-
tures dependent on the fulfilment of the agreement,
must seek indemnity for any breach of such agree-
ment in damages and not seek to enforce the agree-
ment by withholding the debentures.

I participate in the doubt expressed by Mr. Justice
Osler as to the correctness of the finding, as a matter
of fact, that at or near the corner of Colborne and
William streets may mean at or near the corner of
Colborne and Adelaide streets, in another block and
with other streets intervening ; the evidence satisfies
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me that there was no impossibility in erecting or 1889
working the station at or near the corner named, B:'KFORD
though no doubt, it may have been a very inconven- T 0O
ient spot for the working of the railway, but I am not PORATION

disposed to differ from the learned Chief Justice and I ToF
entirely agree with him that this station was not CHATHAM.

essential to the completion, of the road in accordance Ritchie C.J.
with the by-law and therefore does not prevent the
accruing of the plaintiff's title to the debentures,
because I agree with him that this does not depend
upon the performance of stipulations in the agreement
not provided for by the by-law; that for the breach of
plaintiff's agreement not covered by the conditions of
the by-law the remedy of the defendants is under their
counter-claim for damages for such breach.

The conditions of the by-law, the fulfilment of
which are conditions precedent to the right of the

plaintiff to the debentures, are (1):-
The Chief Justice then says:-

There was no dispute as to the completion of the road for running
to the Canada Southern by the time stipulated. The evidence satis-
fies me the second condition was fulfillid, that is to say, the con-
struction of the whole road, with stations, freight houses and other
necessary accommodation attached, and platform accommodation
stipulated for at the Canada Southern Junction, or crossing. I am
also satisfied that the bridge across the Thames was a substantial
compliance with the requirements of the by-law in respect thereto.
The approaches were sufficient.

In this conclusion, after a very careful perusal of all
the evidence in the case, I concur.

I think the construction of the clause of the agree-
ment in relation to the Colborne and William streets
station which is as follows (2) :-

involves all the necessary accommodation for the con-
tinuous and ordinary use by the public of the station
when constructed. How can it be that there is all
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1889 necessary accommodation at a station where there is no

BiuTaORn station master, ticket officer, baggage master or other
. servants connected therewith ? How can it be said that

THE COR-
PORATION there is a freight and passenger station with all neces-

OF THEr
ToNv , sary accommodation connected by switches, sidings

CHATHAM. or otherwise with said road of the company to which
Ritchie C.J. no trains are to be run, or if run then no accommodation

for freight or passengers to enable the one or the other
to be carried from or to the station ? 1 cannot think
that the mere erection of a building called a station,
and the abandonment of its use as a station, is a per-
formance of the agreement. It seems to me almost a
mockery to say there is a station there with all neces-
sary accommodation to which a train is never run and
access to which is impossible by reason of the waiting
room and ticket office being closed and no person to
attend to passengers or to receive and forward freight.
What accommodation is afforded by a room called a
waiting room, ticket office and freight room, and a
platform, if neither the one nor the other can be used
by passengers or for freight ? I think the connection
by switches, sidings and otherwise with the main
road of the company shows that the station to be
erected was to be ordinarily worked and used as part
and parcel of the road by the company, and I am the
more impressed with the correctness of this by reading
the by-law which grants to the company the right to
make its road and lay its rails " along the southerly
side of Colborne street from the main line to William
street, &c.," and which the company and Bickford
adopted and acted on. It recites that,

Whereas the said company and Bickford have agreed to construct

and establish a station and freight house and other necessary accommo-

dation for said company and the public at the corner of Colborne and

William streets upon the council of said corporation passing this by-
law; and whereas the council of said corporation desires that such
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station and freight house and other accommodation should be erected 1889
and established. BTCKFORD

Now, what can be the fair meaning of constructing I
THE COR-

and establishing a station and freight house with rono
necessary accommodation, not for the company alone To OF1

but for the said company and the public, if it is not CHATAM.

to fix, permanently and unalterably, for the ten years Titchie C.J.
the train was to run, a station and freight house with -

all necessary accommodation for the use, not only of the
company but of the public? And who can say that
the erection of a building, not to be used as a station
and freight house but locked up, with no necessary
accommodation for the public to enable the station to
be used as such, is satisfied by a station building
where no tickets can be obtained and from which no
trains are to come and go ? I think it is not. I think the
true construction of the contract was to construct and
establish a station with all such accommodation for the
public as is ordinarily to be found at a station from
which trains regularly run, and at which passengers
are taken up and freight received and delivered. I
think the observations of Chief Justice Hagarty with
reference to the provision in the agreement to run the
road continuously for at least ten years, and with
reference to the clause as to Colborne street station,
are conclusive that the whole sense of the words used
points to a continuous use, and I agree with him that
it would be a monstrous injustice to hold that a com-
pany may accept the full consideration as to stations,
&c., and refuse to place them in a position to be used.

Assuming that the station was properly located I
am of opinion that the station and station accommoda-
tions are not sufficient to answer the requirements of
the plaintiff's covenant, being deficient in proper
accomodation for loading and unloading freight and
the absence of all accommodation for the public.
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1889 The majority of the Court of Appeal have considered

[Tc1KFRD that the defendants are entitled to specific performance
VH of the agreement in the pleadings mentioned as to the

PORATION station on Colborne street in the town of Chatham, as
OF THE

Tows OF claimed by the defendants in their counter-claim.
CHATHAM. Now, what have they claimed ?
itthie C.J (c) That they may be ordered to construct and maintain a freight

and passenger station with switches, sidings and all other necessary
accommodation for the defendants upon lands of or to be purchased
by the plaintiffs at or near the corner of Colborne and William
streets, and to provide and keep a station master, ticket and bag-
gage officer, and other necessary and ordinary servants of the said
company thereat, and to stop all ordinary trains thereat, and not to
rin such trains past said town without going to and staying at said
station for the purpose of taking up and setting down passengers or
freight, or both, and that they use and establish such station as the
principal and main station for Chatham.

This, I think, cannot be so adjudged. This is not
the performance of a definite work to be performed
once for all. It is clear that the court may exercise a
discretion in granting or withholding a decree for
specific perfermance, and I think it is equally clear
that such a decree will not be made when the terms
of the agreement are vague and its effect is to throw
on the court the duty of superintending the perfor-
mance of a series of continuous acts involving the
exercise of skill, personal labor and judgment.

I think the case of Wilson v. Northampton * Banbury
Junction Railway Co. (1) very distinguishable from the
present. There the station mentioned in the schedule,
so far as it related to the station to be erected, was in
the following words-" a station to be made on lots
Nos. 24, 25 and 26, parish of Wappinghain, or some
part or parts thereof."

Very different, indeed, from the station which the
plaintiff undertook to construct in this case.

(1) 9 Ch. App. 279.
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If then, the construction of a freight and passenger 1,89
station involves the necessity of maintaining it and IIICKFORD

providing the necessary officers and means of keeping THO
it in a state of accomplishing the purposes of a freight PORATION

and passenger station, as the Court of Appeal think TOws oE

and as I think it does, then it necessarily involves the CaATHAM.

keeping of the station open at suitable times for pas- Ritchiu C..J.
sengers and freight and the carrying on of the business
of a freight and passenger station, requiring the per-
formance of personal acts and duties involving the
continuous exercise of skill and judgment as well as
good faith and diligence in determining the nature
and extent of the facilities required at a suitable
station. If so would not this constitute the perfor-
mance to be decreed and if decreed impose on the
court the duty of seeing that the performance was
within the intent of the contract, and the non-perfor-
mance of which could only be punished by repeated
attachments ? (1).

The result of decreeing specific performance in such
a case as this would compel the court to superintend
the execution of this particular stipulation for, at any
rate, the ten years that the agreement provides that
trains shall run, which, in my opinion, is contrary
to the authorities which, I think, conclusively show
that the court will not superintend the performance
of such continuous acts.

Nothing can very well be more vague and uncertain
than this agreement. Upon wlhat land is this station
to be constructed ? The defendants claim it is to be
on lands of, or to be purchased by, the plaintiff at or
near the corner of Colborne and William streets. How
is the court to determine the exact site and upon what
lands of the plaintiffs or, if they have no suitable
lands, what lands are they to be required to purchase ?

(1) See Blackett v. Bates 1 Ch. App. 117.
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1889 Then, as there is no certainty as to where the station
EicKrnJ is to be placed there is no certainty as to the character

on- of the station, no plans, no specifications, no provision
1ORATION as to dimensions, material or workmanship by which

OF THE

TowN op the officer of the court, with the agreement, claim and
CHATHAM. decree in his hands, could determine whether the
Ritchie CJ. agreement had been specifically performed or not.

The English and American authorities seem very
clear that courts of equity will not enforce the perfor-
mance of continuous duties involving personal labor
and care of a particular kind which the court cannot
superintend. Of the numerous cases to be found in
the books I shall notice a very few which seem to me
to bear directly on this case.

Marble Company v. Ripley (1):
Mr. Justice Strong:
Another serious objection to a decree for a specific perform-

ance is found in the peculiar character of the contract itself
and in the duties which it requires of the owners of the quar-
ries. These duties are continuous. They involve skill, personal
labor, and cultivated judgment. It is, in effect, a personal contract to
deliver marble of certain kinds, and in blocks of such a kind that the
court is incapable of determining whether they accord with the con-
tract or not. The agreement being for a perpetual supply of mar-
ble, no decree the court can make will end the controversy. If
performance be decreed the case must remain in court forever, and
the court to the end of time may be called upon to determine, not
only whether the prescribed quantity of marble has been delivered,
but whether every block was from the right place, whether it was
sound, whether it was of suitable size, or shape, or proportion.
Many of the difficulties in the way of decreeing specific performance
of a contract, requiring, as this does, continuous personal action,
and running through an indefinite period of time, are well stated in
The Port Clinton Railroad Co. v. The Cleveland and Toledo Railroad
Co. (2); Fry on Specific Performance (3).

Port Clinton Ry Co. v. Cleveland Sy Tol. Ry. Co. (4)

(1) 10 Wall. 358. (3) Sec. 286.
(2) 13 Ohio 544. (4) 13 Ohio 552.
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Molson J.: 1889
It is different from the case where the act to be done would BJGKFORD

produce some tangible result, which could be inspected and com- v.
pared with the requisitions of the contract.- When no such THE COR-

PORATIONresult follows the personal act, but the act involves the continuous OF THE
exercise of skill, judgment or discretion, the manner and mode of TowN oF
which are, from its very nature, undetermined, the difficulty of a OHAEn.
specific performance seems almost insuperable. Ritchic J.C.

Even in cases where there would be a visible and tangible product
from the personal act, if the contract does not define and determine
the charaoter of that product, the court will not supply that which
has been left by the parties as a matter of individual judgment,
taste or discretion. Thus, in a class of cases in which there has been
a diversity of opinion as to the propriety of a specific performance,
the building a house on particular land, the covenant to build must
have a definite certainty as to size, materials &c. Story Eq. Jur. (1).

Blanchard v. Detroit and Lake Mich. Ry. Co. (2):
Graves C. J.:
If, however, it appears, either that the things to be performed are

in their nature incapable of execution by the court, or that needful
specifications are omitted, or that material matters are left by the
parties so obscure or undefined, or so in want of details, or that the
subjects of the agreement are so conflicting or incongruous, that the
court cannot say whether or not the minds of the parties met upon
all the essential particulars, or if they did, then cannot say exactly
upon what substantial terms they agreed, or trace out any practical
line where their minds met, the case is not one for specific perfor-
mance.

As the court does not make contracts for parties so it never un-
dertakes to supply material ingredients which they omit to mention,
and which cannot be legitimately considered as having been within
their mutual contemplation. And where the party to perform is
left by the agreement with an absolute discretion respecting mater-
ial and substantial details, and these are therefore indeterminate
and unincorporated until by his election they are developed, identi-
fied, and fixed as constituents of the transaction, the court cannot
substitute its own discretion, and so by its own act perfect and
round out the contract. If the court were to do this it would be to
assume a right not belonging to it, but one which the parties reserv-
ed to themselves.

(1) Sections 725-727.

2.55
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1889 P. 54. It is, first, that defendants shall make and maintain on the

B I premises a depot or station house, suitable for the convenience of
131ICKFORD

the-public.
THE COn- Second, that during all future time, when trains run on the road,
rORATION at least one train each way shall every day stop thereat, and third,

OF THE

TOWN OF that for all future time freight and passengers shall be regularly re-
CHATHAM. ceived and discharged at such depot.
Ritchic C.J. P. 58. Without going further in this view of the case, it is only

needful to say that it seems obvious that the very nature of the pro-
vision sought to be enforced is such as to render the remedy imprac-
ticable. But if this objection were not insuperable there would be
still another in the want of details and lack of particularity and speci-
fication. The specific location is not given for the building, nor is
there anything certain as to the plan, size, shape, materials or ar-
rangement of the building. All this appears to have been left, by
the assent of the parties, substantially to the judgment, and discre.
tion of the grantees. The only specification, the only limit upon
such judgment and discretion, the parties saw fit to make, was that
it should be suitable for the convenience of the public. For many
purposes this might be considered definite enough. It would be in
a charter in which the end to be obtained would be presented as the
object of the legislature, whilst everything in regard to details and
means would be rightly and purposely left to the company. But for
a building contract or an agreement to be executed by the court, it
is not so. If the court were to attempt to decree, what direction
could it give as per contract in regard to the plan, size, shape, ma-
terials, arrangement and cost? If what would now satisfy the in-
terest of the public were known it might guide as to the present
size and arrangement , but it could go no further. What is needful
now may be otherwise in time, and future changes in the state of
the country or in business may wholly disappoint all present calcu-
lations. The public interest mayrequire many alterations. But the
reference to the public convenience gives no clue whatever as to the
materials, or in regard to other essential matters.

Powell Duffryn Steam Coal Co. v. Taf Vale Railway
Co. (1).

Mr. Greene Q.C. and Mr. Marten Q.O. for the appel-
lants :

We have a statutory right to use the railway under the Railway
Clauses Consolidation Act, 1845, s.92, and we seek to have that right

(1) L. R. 9 Ch. App. 334.
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protected. In Bell v. Midland Railway Company (1) the court in- 1889
terfered to protect statutory rights under the act, and in Green v. B

BICKFORD
West Cheshire Railway Company (2) it interfered, by way of specific V.
performance, to make a railway company construct and maintain a THE COR-

siding. PORATION
OF THE

The Lord Justice James: TowN OF
CHATHAM.

I doubt whether this court can give effect to the rights conferred -

by sect. 92. As far as my experience goes, the court has never RitchieC.J.

ordered anything which involves doing something from day to day
for an indefinite period.

The Lord Justice Mellish:
I feel the same doubt, and am disposed to think that a court

of common law would feel the same difficulty as to a mandamus.

A court can only order the doing something which has to be
done once for all, so that the court can see to its being done.

The Railway Clauses Act was passed at a time when the work-

ing of railways was not well understood. The legislature seems

to have considered that there was no more difficulty about running

over a railway than along a turnpike road. It is found now that the

use of points and signals is required: but how can the court see to

the defeildants working them day after day for a series of years ?

Gtrvais v, Edwards (3).

The Lord Chancellor:
If the jurisdiction of this court permitted it, I should willingly

grant a specific performance of this agreement, because the
merits are altogether on the side of the plaintiffs but I do not
see how it is possible specifically to execute this contract. The
court acts only, when it can perform the very thing, in the
terms specifically agreed upon, but when we come to the execution

of a contract, depending upon many particulars, and upon uncertain

events, the court must see whether it can be specifically executed i

nothing can be left to depend upon chance; the court must itself

execute the whole contract.

Waterman on the Specific Performance of Contracts
(4). Contracts incapable of being enforced.

Equity will not inforce the performance of continuous duties involv-

ing personal labor and care of a particular kind which the court cannot

(1) 3 De G. & J. 673. (3) 2 Dr. & W. 82.
(2) L. R. 13 Ea. 44. (4)-P. 68.

17

25.7



SUPREME COURT OF CANADA. [VOL. XVI

1889 superintend as the working of points and signals on the line of as

B Drailroad requiring constant supervision; Powell Dufryn Steam Coal

v. Co. v. Taff Vale Ry. Co (1), or a contract to build and equip a rail-
THE COB- road, Danforth v. Philadelphia, etc., Ry. Co. (2), or to work all
PORATION the trains on a railroad, and keep the engines and rolling stock inOF THE
TowN OF repair; Johnson v. Shrewsbury and B. R. R. (3), or to use the rail-

CHATHAM. road of another company with engines and trains, which the court

Ritchie O.j. cannot regulate and control; Powell Duffryn Steam Coal Co. v. Taff
- Vale Ry. Co. (1), or an agreement by a railroad company to main-

tain and keep in repair cattle-guards upon the land of the plaintiff

Columbus, &c., By. Co. v. Watson (4), or a covenant in the lease of a
coal mine to work the mine efficiently; Wheatley v. Westminster
Coal Co. (5), Lord Abinger v. Askton (6), or an agreement by a
street railroad company to run cars along a particular street daily,
" at such regular intervals as may be right and proper," whether the

obligation of the company rests in contract, or is derived from the
provisions of its charter. McCanny v. South. &c, Ry. Co. (7).

P. 70 S. granted to a railroad company a right of way through his
premises on condition that the companywould place beside its road on
said premises a pla tform convenientf or loading and unloading cars,
take therefrom all produce shipped by S., and bring and place there-
on all freight shipped by or for him to that point from any other
station on the road provided the company had three days' notice.

Held that S. could not compel specific performance. Atlanta, &c.,
By. Go. v. Speer (8).

P. 70 n. In this case the court said:

We are not asked to compel the plaintiffs in error to transport
a particular kind of freight now being on the platform awaiting
transportation-we are asked that they rhall, in all future time,
transport all freight and deliver it as required by defendant in
error in the terms of the contract. It is evident that any such

decree must be as general and as indefinite in its terms as the
contract itself. It cannot specify as t0 the kind of produce, the
quality, the time of performance ; nor can the court make a

decree, which will be satisfied by any specific act of peformance.
After decree made the case must be kept open, and if the

defendant in that decree be contumacious, there must be action

of the court to enforce it 20, perhaps 50 times a year for all

(1) L. R. 9 Ch. App. 331. (5) L. R. 9 Eq. 538.
(2) 30 N. J. Eq. 12. (6) L R. 17 Eq. 358.
(3) 3 DeG. M. & G., 914. (7) 2 renn. Ch. 773.
(4) 26 Ind. 50. (8) 32 Ga. 550.
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time. Besides in regard to each alleged violation of the contract, 1889
the other party is entitled to a hearing. He may insist that the B

BICKFORD
freight in question at one time is not of the description contempla- .
ted in the contract; at another that it is not the property of the THE CoR-
party complaining; at still another, that notice had not been given OF THE

in the terms of the contract. We are satisfied that this is not a con- TowN op
tract of which performance can be compelled by one sweeping CHATHAM.

decree embracing all time and all instances demanding perform- Ritchie C.J.
ance. The party has an adequate remedy at law, and doubtless
would be redressed there. The following clause in a deed to a rail-
road company is incapable of being specifically enforced ; this con-
veyance is made upon the express condition that said railroad com-
pany shall build, erect and maintain a depot or station house on the
land herein described, suitable for the convenience of the public,
and that at least one train each way shall stop at such depot or
station each day when trains run on said road, and that freight and
passengers shall be regularly taken at such depot. Blanchard v.
Detroit etc, R. R. Co. (1). Graves C. J.: Can the court see that
in all coming time these requirements are carried out? Can it
know or keep informed whether trains are running, and what
accommodations are suitable to the public interest? Can it
see whether the proper stoppages are made each day? Can
it take notice or legitimately and truly ascertain from day
to day what amounts to regularity in the receipt and discharge
of passengers and freight ? Can it have the means of deciding
at all times whether the due regularity is observed? Can it
superintend and supervise the business, and cause the requirements
in question to be carried out? If it can, and if it may do this in
regard to one station on the road, it may, with equal propriety, upon
a like showing, do the same in regard to all stations on the road, and
not only so, but in regard to all stations on all the present and
future roads in the state. That any such jurisdiction is impractic-
able appears plain, and the fault lies in the circumstance that the
objects of the parties. as they were written down by them, are, by
their very nature, insusceptible of execution by the court. In a suit
for specific performance by a landowner against a railroad company
it appeared that the company, in consideration for the right of way
for their track over the plaintiffs' land, agreed to fence the same, to
deliver to the plaintiff certain bonds, and to release him from
a subscription to the stock of the company. It was held
that the facts alleged entitled the plaintiff to a judgment for
damages, but not to specific performance. Cincinnati and

(1) 31 Mich. 43.
17 %

259



SUPREME COURT OF CANADA. [VOL. XVI.

1889 Chicago Railroad Company v. Washburn (1). A court of Equity

BICKFORD as a temporary measure during the *pendency of a litigation,
may undertake by means of a receiver to operate a railroad. Coe

THE COR- v. Columbus, &c., R. R Co. (2). Blit it will only do this when the
PORATION demand for the exercise of such a jurisdiction is imperative, and theOF THE
TowN oF court can make an order of limited duration, and give precise direc-

CHATHAM. tions as to the manner in which the order shall be carried out. Port

RitchieO.J. Clinton R.R. Co. v. Cleveland & Toledo R.R. Co. (3); see Richmend
v. Dubuque & Sioux City R.R. Co. (4). A demurrer was sustained
to a bill filed for the specific performance of an award which required
that the defendant should execute to the plaintiff a lease of the
right to such part of a railway made by the plaintiff as was on the
defendant's land, and that the defendant should be entitled to run
carriages on the whole line on certain terms, and might require the
plaintiff to supply engine power, while the latter should have an
engine on the road; and that the plaintiff, during the whole time,
should keep the entihe railroad in good repair. The court remarked
that it " had no means of enforcing the performance of daily duties
, during the term of the lease i that it could do nothing more than

"punish the party by imprisonment or fine in case of failure to per-
"form them and might be called on for a number of years to issue
"repeated attachments for default." Blackett v. Bates, (5). Specific
performance was refused of a contract concerning the use and enjoy.
ment of a quarry providing for " the delivery of certain kinds of
" marble in good sound blocks of a suitable size, shape, and propor-
" tion, and to quarry to order, as might be wanted to keep the mill

fully supplied at all times, the amount to be not less than 7.5,000
"feet per annum, and for so long a time as the said Ripley, his heirs,
"executois, administrators and assigns, might want." The court
said: " The agreement being for a perpetual supply of marble, no
" decree the court can make will end the controversy. If perform-
" ance be decreed, the case must remain in court forever, and the
" court, to the end of time, may be called on to determine, not only
' whether the prescribed quantity of marble has been delivered, but

"whether every bock was from the right place, whether it was
"sound, whether it was of suitable size, or shape, or proportion.

Meanwhile, the parties may be constantly changing It is mani-
"fest that the court cannot superintend the execution of such a
"decree. It is quite impracticable. And it is certain that equity
"will not mterfere to enforce part of a contract, unless that part is

(1) 25 Ind. 259. (4) 33 Iowa 422.
(2) 10 Ohio 372. (5) 1. Ch. App. 117, per Lord
(3) 13 Ohio 544. Cranworth.
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"clearly severable from the remainder." Marble Co. v. Ripley (1). 1889
In a suit to compel the defendant to convey to the plaintiff certain -

BICKFORD
land, it arpeared that the defendant and another person owned the c.
land, and that, being desirous of having it partitioned, the defendant THE COR-
employed the plaintiff to do the business, agreeing that for plaintiffs' PORATION

OF THEservices, he would convey to him 320 acres of defendant's share of TowN OF
the land. A bond was given to secure the performance of this agree- CHATHAM.

ment, giving to the plaintiff the right of selection, and making it in- Ritchie C.J.
cumbent on the defendant to convey as soon as the selection was
made. A partition having been partly effected, further proceedings
therein were postponed until the boundaries of the land could be
fixed by proper authorities. This was not done until three years
afterwards, when the plaintiff proposed to complete the partition;
whereupon he made a selection, and demanded a conveyance. It
was held that, as the plaintiff could not be compelled to com-
plete the service he had agreed to perform, nor the defendant to ac.
cept them, the contract was not one which could be specifically en-
forced. Cooper v. Peta (2). Although usually a contract, relating
to personal services, will not be specifically enforced, but the party
aggrieved will be left to his remedy at law, yet there is an exception
to the rule, when by the contract, something is to be done, on a
party's own land, of such a nature that the opposite party will be
deprived of the benefit of labor and materials bestowed thereon, un-
less the contract is carried out, and the owner of the land is attempt-
ing thus to deprive him. Within this principle, a contract between
a waver power company and a city, that the former should construct
extensive certain water-works, of a capacity to supply the city daily
with a specified quantity of water, the works having been construct-
ed, was enforced against the city. Columbia Water Power Co v.
Columbia (3).

P. 72. But if the work agreed to be done is definite, and there is no
remedy at law, specific performance will be decreed; as the con-
struction by a railroad company of an archway under their road
pursuant to their contract. Storer v. Great Western Ry. Co. (4).
So specific performance was decreed of a contract between the
owner of land and a railroad company that, in consideration of the
previous withdrawal by the land owner of a petition to parliament
against the company's bill, the company would construct and for-
ever maintain at their expense a siding of a specified length along
the line upon the premises of the land owner and set apart by him
for that purpose. Green v. West Cheshire Ry. Co. (5).

(1) 10 Wall. 339. (3) 5 Rich. S. C. 225.
(2) 21 Cal. 403. (4) 2 Y. & C. 48.

(5) L R. 13 Eq. 44.
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1889 As to the order that the mandamus should not be
BiCKFORD enforced until after the report of the master, and the

TH CoR- damages, if any, paid or security given, but for the
PORATION limit by the plaintiffs of their appeal, as at present

OF THE
Tow o advised, I am at a loss to discover upon what principle

CHATHAM. we can withhold the delivery of the debentures and
Ritchie C. J. make such delivery dependent upon the payment or

security of the damages assessed. If the agreement
formed a portion of the by-law, or was to be read as a
part of it, and so the erection of the station with all
necessary accommodation in the way of buildings, ap-
pliances, officers and attendants maintained and used
in the regular and continuous running of the road,
was a condition precedent, as it was not complied
with the plaintiffs claim to the debenture should be
dismissed. If it is not to be treated as a condition
precedent to the giving of the debentures, I am
unable to see what right we have, or upon what
principle we can allow the defendants to retain the
debentures as decreed. If the defendants were not
satisfied with the security of the agreement they, it
appears to me, should have stipulated for some better
security; not having done so I do not see how the
dedentures can be withheld without making an en-
tirely new and different agreement from that entered
into by the parties and to which the plaintiffs have
never assented and for which the defendants, so far as
I can see, in the proceedings have never asked.

But, as the plaintiffs have limited their appeal to
the construction of the agreement and the order for
specific performance I must assume that the retaining
of the debentures until the payment,. or security was
given for the payment, of the damages was considered
by the plaintiffs, under the circumstances, a fair and
reasonable provision.

I agree with Chief Justice Cameron that section 559
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sub-section 4 of the Municipal Act, R. S. 0., cap. 174, 1889
the act in force when the by-law was passed, justifies BICKFORD

the passing of the by-law; and I also agree that 44 THE COR-

Vic. cap. 24, sec. 28, validates the by-law now in ques- PORATIOX
OF THE

tion as passed. TowN OF

I think there is nothing in the objection that the CHATHAM.

validating act does not apply when no -debentures Ritchie C.J.

have been actually issued. By reason of the terms in
the validating act "every such by-law so registered
and the debentures issued thereunder shall be abso-
lutely valid and binding."

If the by-law is valid by reason of this section 28 of
44 Vic. cap. 24, as I think it was, then the by-law is
good and must be acted on, and if the conditions of
the by-law have been complied with the debentures
must be issued in accordance therewith, the issue of
the debentures depending on the validity of the by-
law under which they are to be issued.

The Court of Appeal has not passed on the question
of the workshops but has, as the learned Chief Justice
in the court below did, reserved the right to the de-
fendants to take such action as they may be advised as
to them at some future time.

I agree with the Court of Appeal that as to the
wrongful continuance of the track upon the street a
claim for damages does not seem to be an appropriate
remedy.

I do not think the defendants' counter-claim should
be dismissed but that they should have damages
assessed in this suit for the damages they can show
have been sustained by reason of the breach of the
contract as to the station. I think there should be a
reference on the counter-claim to ascertain the amount
of the defendants' damages.

I think the decree in this case should be amended by
striking out of the 3rd paragraph the words " that the
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1889 defendants are entitled to a specific performance of the

BiCKFORD agreement in the pleadings mentioned as to a station
on Colborne street, in the said town of Chatham, as

THE COR-
PORATION claimed by the defendants in their counter-claim " and

OWN OH "up to the date of this judgment," and by striking
CHATHAM. out the last clause.
Ritchie C.J.

- STRONG J.-All the learned judges who have pro-.
nounced upon this case in the courts below, as well
the four judges in the Court of Appeal as the late Chief
Justice of the Common Pleas, before whom the action
was tried, have determined that the objections to the
validity of the by-law were not sustainable. With
them and for the reasons given in the judgments of the
Chief Justice of the Common Pleas and of Mr. Justice
Burton, which I fully adopt and therefore need not
repeat, I am of opinion that the special act of incorpora-
tion of the company does not take the case out of the
operation of the general municipal law, but that the
powers conferred on municipalities by the latter act
are applicable. This being so the 28th section of the
Ontario. Act, 44 Vic., ch. 24, is relied upon as covering
any objections which might be made to the by-law
upon the ground of non-compliance with the require-
ments of the municipal act as regards recitals or other-
wise. The statute in question, 44 Vic. ch. 24, is an act
for the amendment of the general municipal law, and
sec. 28 is as follows:-

Every by-law passed by any municipality for contracting any debt,
by the issue of debentures for a longer term than one year, and for
levying rates for the payment of such debts, on the ratable pro-
perty of the municipality, or any part thereof, shall be registered by
the clerk of such municipality, it a county, in the registry office for
the county in which the county town is situate, or in case of callo
municipalities in the registry office of the registration division in
which the local municipality is situate, within the two weeks after
the final passing thereof by such municipality; and every such by.
law so registered and the debentures issued thereunder shall be ab-
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solutely valid and binding upon such municipality according to the 1889
terms thereof, and shall not be quashed or set aside on any ground -

BICKFORD
whatever, unless an application or suit to quash or set aside the
same be made to some court of competent jurisdiction within three THE COR-
months from the registry thereof. PORATION

OF THE
TOWN OF

The Chief Justice of Ontario says in his judgment CHATHAM.

It is conceded that this by-law was registered as directed and no Strong J.
application was made within the three months.

And in the argument at this bar the due registration
of the by-law and the omission of any application to set
it aside within the prescribed time were conceded as
admitted facts by the learned counsel for the respond-
ents. It must therefore now be held that the by-law
is valid and binding on the municipality.

The next question to be considered is as to the per.
formance by the railway company of the terms of the by-
law which were conditions precedent to the issue of the
debentures. In this respect, also, I agree in opinion with
the learned judges of the courts below, all of whom con-
sidered that the provisions of the contract between the
town and the railway company dated the 3rd November,
1882, set out in full in the statement of defence, are not to
be imported into or construed as part of the by-law. In
the words of the Chief Justice of Ontario I read the cov-
enants in this agreement as independent and not as
dependent covenants. Although the agreement was
intra vires both of the town and the railway company
and th .refore binding on the latter we are not
to consider the stipulations contained in it as avoid-
ing altering, or qualifying the express conditions
of the by-law, an instrument of later date. An in-
superable objection, in my opinion, to a contrary
construction is that the assenting and agreeing
parties to the two instruments are different. The by-
law is assented to by the body of ratepayers, the agree-
ment, so far as the town is concerned, emanates from
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1889 the council alone. If the by-law had been passed first,
BiCKEORD no one could contend that any alterations in its terms

TV could have been effected by a contract entered into
PORATION with the town through the mayor and council. Then

OF THE

Towz OF the fact that the agreement preceded the by-law so far
CHATHAM. from being a reason for any difference in this respect
Strong J. makes the objection to such a variation still stronger.

Authority to issue debentures could only have been
conferred by a by-law assented to by the ratepayers
who were never called upon to vote upon a by-law
incorporating the terms of the agreement. The rail-
way company to entitle itself to the debentures is
therefore bound to show performance of the terms and
conditions imposed by the ratepayers, but of no others.
The by-law and the agreement being then between
different parties, the contract is therefore necessarily
entirely collateral to and independent of the by-law.
As regards the contract of the 4th Dec., 1882, between
the railway company and the other plaintiff. Bickford,
for making the railway,-I know of no principle upon
which that can be said to have any influence upon
the construction of the by-law. It was between differ-
ent parties entirely and the railway company never
undertook to come under the same obligations to the
town as Bickford by this contract had assumed to-
wards them. To read the provisions of this last con-
tract as if incorporated in the by-law would be, in my
opinion, to make a contract for the parties which they
never entered into, besides being open to all the
objections already taken with reference to the agree-
ment of the railway company with the town that it
would be an innovation upon the terms of the by-law
which the ratepayers never assented to and were
never as much as called upon to consider. I quite
agree, therefore, that the courts below were right in
the view which they took of the principal action,-
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the proceeding instituted by the railway company, 1889
and Mr. Bickford claiming under it by assignment, to BIcKnRD

enforce the delivery of the debentures-viz., that the THEvOoR.
right of the plaintiffs in this respect depended exclu- Ron

OF THE
sively on their ability to show that they had perform- Tows OF

ed the conditions precedent set forth in the body of CATAX.

the by-law itself and that they were not bound to go Strong J.
further and show a performance also of the stipula-
tions of the agreement.

Then to consider the plaintiff's right to recover, in
this aspect, we find that so much of the by-law as
specifies the work to be performed by the railway
company as preliminary to the issuing of the deben-
tures is contained in the first clause which is as fol-
lows:-

That upon construction and completion for running of the track
and road of the Erie and Huron Railway Company from the town
of Chatham to the Canada Southern Railway, on or before the 30th
day of June, A.D. 1883, or such later date as the Council of said
town may by resolution from time to time fix; and upon con-
struction and completion, within two years from the date on
which this by-law takes effect, of the whole track and road
of said Erie and Huron Railway Company from the town of
Dresden and village of Wallaceburg, to the Rondeau Har-
bor, laid with steel rails and with stations and freight houses
and other necessary accommodation attached and connected
therewith, and with a station and freight house and switches or sid-
ings at the crossing of the track of the Canada Southern Railway
Company, so that trains can run off the track of the Erie and Huron
Railway Company upon, or parallel with and adjacent to, the track
of the Canada Southern Railway Company, with a platform 600 feet
long adjacent to and parallel with the said last mentioned track, and
400 feet long and adjacent to, and parallel with the track of the Erie
and Huron Railway Company; and upon the construction of a bridge
over the Thames with an iron or wooden swing,and an adjoining bridge
and way for foot passengers over said river not less than four feet in
width; and upon the complete construction of said road in other
respects, supplied with all necessary rolling stock and materials, so
as to connect with the said town, with Rondeau, Blenheim, the
Canada Southern Railway, Dresden, and Wallaceburg, to the satis-
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1889 faction of the Commissioner of Public Works for the time being for
- Ontario, or an engineer appointed by him; and upon said company

BICKFORD
B F thereafter bondfide running said road with all necessary accommo-

THE COR- dation for the public, and with connection at the track of the Canada
PORATION Southern Railway Company for one week; the mayor or other head

OF THE
TOWN OF and clerk for the time being, &c., shall forthwith, &c., sign and issue

CHATHAM. the debentures, &c.

Strong J. The Chief Justice before whom the case was tried
found that the requirements as to time had been com-
plied with, that is to say that the railway had been
completed to the Canada Southern Railway before the
30th June, 1883, and that the whole line of railway had
been completed within the prescribed period of two
years, and further that the company had complied with
the last condition that it should bond fide run the road
with all necessary accommodation for the public and
with connection at the track of the Canada Southern
Railway Company for one week. As regards the suf-
ficiency of the work, the provisions that the line should
be laid with steel rails, and furnished with stations
and freight houses and other necessary accommoda-
tion attached and connected therewith, and with a
station and freight house and switches or sidings at
the crossing of the track of the Canada Southern Rail-
way Company so that trains can run off the track of
the Erie and Huron Railway Company, upon or
parallel with and adjacent to the track of the Canada
Southern Railway Company, and the provision as
to the platform at this junction with the Canada
Southern Railway, and the complete construction
of the road in other respects, supplied with all neces-
sary rolling stock and materials all of which was (as
in concurrence with both courts below, I construe the
by-law) to be done to the satisfaction of the Commis-
sioner of Public Works for the time being for Ontario
or an engineer appointed by him, it is sufficient to say
that it is all covered by the certificate or report of Mr.
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McCallum the engineer appointed for the purpose by 1889
the Commissioner of Public Works. That certificate is BGKaoa
as follows V.-

THE COR-
PORATION

This is to certity that on the 23rd day of December, 1884, I made OF THE
an examination and inspection of the Erie and Huron Railway from TowN or
Rondeau Harbour to the town of Dresden, and from Dresden to Wal- CHATHAM.

laceburg, and I have in connection with such examination perused Strong J.
the agreement entered into between the Erie and Huron Railway -

Company and the corporation of the town of Chatham, dated Nov-
ember, 1882, also the by-law of the town of Chatharm passed in the
month of December, 188?, granting a bonus of $30,000 to the said
railway company upon certain terms and conditions.

I find the said railway is completed and at present supplied with
all necessary rolling stock and materials, so as to connect as arranged
with the Canada Southern Railway Company Blenheim, Chatham,
Dresden and Wallaceburgh, and is, in my opinion, ready for the con -
veyance of freight and passengers.

I also find that the railway company have substantially complied
with the terms and conditions regarding work to be performed,
required by the said agreement and by-law, except as to the time,
as to which I give no certificate as I am not aware of the time
limited.

I further find that the platforms provided for by the said agree-
ment and by-law at the crossing of the Canada Southern Railway,
were heretofore completed in accordance with the requirements of
the said agreement and by-law, but that afterwards a portion thereof
was temporarily removed by the Canada Southern Railway for the
purpose of enabling the said company to lay a pipe to a water tank
and such portion has not yet been restored.

(Signed) ROBT. McCALLUM, C.E.,
Engineer appointed by the Hon. the Commis-

sioner of Public Works for Ontario.'

It seems to have been assumed that the bridge for
foot passengers adjoining the railway bridge was not
within the reference to the engineer. In my opinion
it was entirely within his competence just as much as
the railway bridge itself, and the other works specified
by the by-law, for I read the words " to the satisfac-
" faction of the Commissioner of Public Works or an
" engineer appointed by him," as applying (as accord-
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1889 ing to the grammatical construction it undoubtedly
BICKFORD does) to all that had gone before, and if this is correct

THVoRn it is covered by the certificate which extends to all the
PORATION work to be performed required by the by-law, but it

OF THE

TowN OF seems not to have been so considered by the courts
CHATHAM* below. They, probably for the reason that this foot-
Strong J. bridge was entirely distinct from the railway works

and was an independent matter stipulated for by the
town for the convenience of the inhabitants, and that
the engineer's concern in inspecting the road for the
purpose of ascertaining the company's right to receive
the provincial bonuses would only be with the rail-
way itself and its appurtenant works, considered the
foot bridge an extrinsic matter not coming within the
engineer's competence, and therefore dealt with the
question of its sufficient completion as one open upon
the evidence. The Chief Justice of the Common Pleas
had, however, no difficulty in finding that the terms
of the by-law and agreement as regards this foot bridge
had been sufficiently complied with; indeed he expresses
himself in somewhat strong language as to the objec-
tions raised by the defendants on this head, for he
speaks of them as follows:-

I am also satisfied that the bridge across the Thames was a sub-
stantial compliance with the requirements of the by-law in respect
thereto. The approaches were sufficient. The contention of the defen-
dants that the foot bridge should have been continued to Gaol street
is not, I think, well founded. Water street if the nearest street to
the river and the stairway from the bridge to that street was a suffi-
cient approach, though Water street or a portion of it is sometimes
under water, in time of freshet it is a travelled and used highway,
and is the street by which the bridge would be ordinarily reached.
The contention of the defendants based upon objections to this
bridge and the platform at the Southern railway crossing does not
appear to me to speak favorably of the business intelligence or
honesty of purpose of those who put it forward. It would seem to
be an attempt on purely technical grounds to defeat the plaintiff's
claim and to deprive them of the aid which the defendants agreed
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to give them, although by the recital in the agreement it is expressly 1889
stated that without such aid the road could not be completed. BiCKFORD

In the Court of Appeal the Chief Justice, referring -
THE COR-

to this point, says: PORATION
OF THEI think he (the Chief Justice of the Common Pleas) has taken the TOWN OF

right view as to the bridge and the four foot -way and the company CHATHAM.

was not bound to connect the bridge on each side with the high S
ground at some distance from the river. -

And the other members of the Court of Appeal seem
to acquiesce in this for they say nothing as to it. Even
if I had differed very seriously from their findings
considered as inferences drawn from the evidence I
should not have deemed it proper to interfere with
them, for sitting here in a court exercising appellate
jurisdiction in the second degree, the authority of the
Privy Council in the case of Allen v. The Quebec Ware-
house Co. (1) would have seemed to me to preclude
the propriety of any such interference on a question of
fact on which two courts below had been thus unani-
mous, in a finding not shown to have been grossly
erroneous. But I need not rest the decision on that
ground, for the reason assigned by the learned Chief
Justice in the passage I have quoted from his judgment
entirely commends itself to my judgment, as it will I
think to that of every person who considers the evi-
dence. To say that the railway company were bound
to carry out the approaches to the bridge to the ele-
vated ground beyond the street traversing the flats
immediately adjoining the river would have been to
require them to do more than they had covenanted to
do, and more than the by-law imposed upon them, for
the by-law and agreement only call " for a bridge over
the Thames," and this they have constructed. What
the town now insists upon is a bridge not merely over
or across the river, but over and across the adjoining

(1) 12 App. Cas. 101.
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1889 flats also. Such an enlargement of the obligation of
BiFoRD the railway company by mere implication is wholly

VR inadmissible, and therefore I agree with the courts
PORATION below on this ground also.

OF THE
ToWN OF The sufficiency and propriety of the engineer's cer-

CHATHAM. tificate has been impugned by the defendants upon the

Strong J. ground of want of impartiality. It is alleged that he

did not give the defendants notice of his inspection,
and that when he went along the line for the purpose
of the examination he was accompanied by the com-
pany's engineer. In the first place, this objection is
founded on a misconception of the engineer's duties; he
was n3t an arbitrator or a referee to report either after

hearing parties or witnesses, but simply an expert to
make an ocular inspection and report on what he saw
and not on what he heard; it was his duty to inspect
and examine with his own eyes the whole of the line,
no matter who accompanied him, and it is to be pre-
sumed he performed this duty properly; moreover, he
swears he did so.

It is sufficient then to say of this point that it en-
tirely fails on the evidence and that such was the
judgment of both the judge at the trial and the Court
of Appeal. The Chief Justice of the latter court speak-
ing of the certificate of the engineer and the defend-
ant's impeachment of his conduct says,

On the best consideration I can give to the point, I think the cer-
tificate of the engineer of the substantial completion of the works

set out in the by-law sufficiently showed a performance by the com-
pany to satisfy its requirements coupled with the actual running of
the road for the week. This latter requirement the learned Chief
Justice finds to have been complied with. I do not think the defen-

dants have succeeded in impeaching the certificate of the engineer
and that the defence, as to that ground, fails.

Therefore all the conditions of the by-law having
been expressly found by both courts to have been
complied with and the opinion being general in con.-
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formity with the view of the Chief Justice of Appeal 1889

who says: " The covenants in the agreements appear to BICKFORD

me to be independent and not dependent covenants," THE o
I should have thought it ought to have followed, that FORATION

the judgment of the Common Pleas Division should OTH OF

have been affirmed without qualification or alteration CHATHAM.

so far as it related to the original action, that is to say, Strong J.
that the first paragraph of that judgment declaring the -

plaintiff's absolute right to the immediate delivery of
the debentures and ordering accordingly, and also the
second paragraph awarding a writ of mandamus (by
which, I, of course understand a mandamus by way of
private remedy and not the prerogative writ to be
intended) should have stood affirmed and the plaintifts
should have been left free to enforce the judgment to
that extent, whatever may have been the opinion of
the court as to the propriety of the disposition which
the judgment made of the counter-claim. This, how-
ever, was not the opinion of the Court of Appeal, for,
instead of permitting the original judgment to remain
intact, as far as it directed an immediate and absolute
delivery of the debentures, it varied the judgment as
regards the counter-claim, which by the original judg-
ment had been dismissed, by declaring and ordering
that the defendants were entitled to relief by way both
of damages and specific performance as regards so
much of it as related to the Colborne and William
street station, but dismissing it as to the other matters
of counter-claim, and the court then proceeded to
direct that the order for the mandamus should not be
enforced until after the report of the master on a
reference as to damages should have been made, and
any damages found to be due should be paid, unless the
plaintiffs should in the meantime give security to
pay the damages or allow them to be deducted out of
the debentures.

18
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1889 The first observation which it occurs to me to make
BxcI7 upon this head, is that this variation of the judgment

TH CO- by withholding the debentures until payment of the
PRnoN unliquidated damages, which it was referred to the

OF THE
Towx or master to assess, was hardly consistent with the

CHATHAM. strongly and clearly expressed opinion of the Chief
Strong J. Justice in the passage already quoted from his judg-

ment, that the covenants in the agreement and the
provisions in the by-law were entirely independent.
If they were so independent, surely to withhold the
debentures in this way was to take from the plaintiffs
the benefit of such an independence, and to give
relief on the footing of dependent cove nants, in
other words, modifying by the judgment what
according to the unanimous judgment of the -court
was the clear construction and meaning of the con-
tract contained in the two instruments, the by-law and
agreement. It was clearly not a case for set oft. There
could be nothing of that kind between the two rights
of the plaintiffs to the debentures and of the defendant
to recover some unliquidated damages in respect of
a breach of covenant contained in the agreement of the
3rd November, 1882. 1 know of no principle either
legal or equitable upon which this charging of the
prospective damages upon the debentures (for that is
what the order of the Court of Appeal really effects)
can be supported. No authority has been cited to us
either at the bar or in the factum for such a form of
judgment or decree and for the reason that it alters the
rights of the parties as fixed by contract, I think it
cannot be maintained; and I say this irrespective of
the proper mode of dealing with the counter-claim, a
matter yet to be considered.

As I have said the late Chief Justice ol the Common
Pleas dismissed the counter-claim, because he thought
it could not be conveniently dealt with in conjunction
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with the principal action. Although, on a matter of 1889

procedure, with which that learned judge was, of BICKFORD

course, much more familiar than I can pretend to be, I THEVCOR-

should be very unwilling to differ from him, I must PORATION
OF THE

say that I have searched in vain for any authority for TOWN OV
showing an instance of a counter-claim having been CHATHAM.

so dealt with at the trial after the evidence had all Strong J.
been taken, and save in very exceptional cases I should
think on general principles such a proceeding was to
say the least fraught with much danger. Provision is
certainly made for striking out a counter-claim which
is considered embarrassing in the earlier stages of the
action, but the rule does not, (in terms at all events),
apply to the trial. Assuming, however, that there was
the jurisdiction to strike it out, I agree with the Court
of Appeal that the present case was not a proper one
for the exercise of such a power. The evidence was all.
before the court and it was desirable in the interests of
all the parties that the question should be at once dis-
posed of, and I incline to think it was just as much
the strict right of the defendants at the stage which
the action had reached, to have it finally disposed of,
as it is the right of a plaintiff in an action to insist up-
on the trial and adjudication of his cause. This ap-
pears to have been the view of the Court of Appeal.
The Chief Justice says:-

We can either leave the decree as framed by the learned Chief
Justice, or direct a reference on the counter-claim to ascertain the
defendant's amount of damages. I do not see that much will be
saved. But, on the whole, I think my learned brother should have
decided by reference or otherwise the causes of action in the coun-
ter claim which he held established. I do not care generally to in-
terfere with the exercise of a judge's discretion in such matters,
Higgins v. Tweed) (1) but there are reasons, I think, in the case be-
fore us, requiring the disposal of the claim of the defendants in thq
pending suit.

(1) 16 Ch. D. 359.
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1889 I am of opinion that this was a proper disposition of
BICKFORD SO much of the appeal as related to the judgment dis-

THE COR- missing the counter-claim.
PORATION I cannot, however, bring myself into accord with

OF THE
TOWN F the Court of Appeal, as regards the proper judgment

CHATHAM. to be pronounced upon the counter-claim. It should
Strong J. here be stated that the Chief Justice at the trial and

also the Chief Justice in the Court of Appeal deal with
this counter-claim, which sets up a variety of heads
on which the defendants seek relief, as confined to
the single question of the Chatham station, at or near
the corner of Colborne and William streets. All the
rest, including that portion of it which complains of a
breach of the agreement to erect workshops at Chatham,
was dismissed by the Court of Appeal, following in
this respect the judgment appealed from which dis-
missed the counter-claim absolutely as to all matters
but this station and the right to continue the double
track on Colborne street, as to which latter heads the
original dismissal was without prejudice though this
proviso was applied to other matters by the Court of
Appeal. Now, for this dismissal of the counter-claim
by the original judgment, the Court of Appeal have
substituted the following directions:-

3. And this court doth further declare that the defendants are
entitled to a speefic performance of the agreement in the pleadings
mentioned as to a station on Colborne street, in the said town of
Chatham, as claimed by the defendants in their counter-claim; and
doth further order and adjudge that it be referred to a master, to be
hereafter named, to ascertain and state the damages (if any) sus-
tained by the defendants up to the date of this judgment in respect
of the breach of the said agreement in not keeping open and equip.
ped with all necessary accommodation a freight and passenger
station on Colborne street aforesaid, and that as to all other mat.
ters referred to in the defendant's counter-claim, the said counter-
claim be and the same is hereby dismissed, without prejudice to
any future action or proceedings on the part of the defendants, and
that the plaintiffs do pay to the defendants their costs of the said
counter claim forthwith after taxation thereof.
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The facts as regards this Colborne and William street 1889
station are, if I have rightly apprehended the evidence BIc RD

and the judgment of Chief Justice Cameron, that THE VO
although it is not placed at the corner of Colborne and PORATION

William streets it is placed sufficiently near that site Towv o

to come within the words of the agreement which CHATHAM.

require it to be placed " at or near the corner of Col- Strong J.
borne and William streets." This is so expressly
found by Chief Justice Cameron and as the Chief
Justice of Appeal says:-

I do not see any ground for interference with any of the Chief
Justice's findings of fact either as to the claim or counter-claim;

and as he afterwards adds:-

The learned Chief Justice decided that the company had reason-
ably complied with the contract in placing the Colborne street
station where it now stands;

I take it for granted that as regards the site of the
station the Court of Appeal agree with the Chief Jus-
tice of the Common Pleas that it was within the terms
of the covenant contained in the agreement of 3rd
November, 1882.

I apprehend, therefore, that the non-performance of
the agreement which the Court of Appeal considered
proved,, and which it was intended to compel the
plaintiffs by their judgment to carry into execution
may be distributed as follows: first, the non-user of
the station including the providing of ticket sellers,
station master and proper officers and servants; and
secondly, the sufficiency of the accommodations as
regards the buildings and station grounds requisite
for freight and passenger traffic. It is to be observed
that the judgment of the Court of Appeal does not
contain any specific directions as to bow this contract
is to be performed, beyond referring generally to the
counter-claim, in fact it does not do more than declare
the right to such relief, it being, I suppose, left to the
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1889 Common Pleas Division to prescribe how this right to

B131' no specific performance is to be carried out in detail. The
T O words of the order, it will be remarked, are that theTHE COR-

rORATION defendants are entitled to a specific performance (on
OF THE

Tow or this head) as claimed by them in their counter-claim
CHATHAM. Now, turning to the pleadings, we see that these are
Strong J. very large and comprehensive terms, for the counter-

claim asks relief in this respect as follows:-

(c.) That they (plaintiffs) may be ordered to construct and main-
tain a freight and passenger station 'with switches, sidings and all
other necessary accommodation for the defendants upon lands of or
to be purchased by the plaintiffs at or near the corner of Colborne
and William streets, and to provide and keep a station master,
ticket and baggage officer, and other necessary and ordinary servants
of the said company thereat, and to stop all ordinary trains thereat,
and not to run such trains past said town without going to, staying
at said station for the purpose of taking up and setting down pas-
sengers or freight, or both, and that they use and establish such
station as the principal and main station for Chatham.

The defendants' right to retain, as part of the judg-
ment under appeal, this direction for specific perform-
ance, and their rights generally under the agreement
relating to the station in Colborne street, may be con-
veniently considered in the following order: It is
essential in the first place to determine the true con-
struction of the covenant to erect the station contained
in the agreement between the town and the railway
company of the 3rd November, 1882-, and to ascertain
what, according to the true interpretation of the
language in which that stipulation is expressed, are the
rights of the defendants and the obligations of the
company, whether they extend to any thing more than
the erection of a station with proper accommodations,
whether the plaintiffs in order to comply with its
terms are bound to keep the station open, maintain a
staff of officers, and run trains as insisted upon by the
defendants in their counter-claim, or whether having
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erected a station with all necessary and proper accom- 1889
modation in the way of buildings and yard room, they BIcORD

are at liberty to use it or not at their own discretion. TEOR-
Next, it is important to inquire how far the contract PORATION

.OF THE
construed according to its proper legal signification, TOw o

has been performed and in what respects, if any, it CHATHAM.

still remains unperformed ; and lastly, should it appear Strong J.
that this covenant has not, according to its proper legal
construction, been in all respects performed, what relief
the defendants are entitled to in respect of such non-
performance, whether they can maintain the judgment
directing specific performance, as well as a reference to
ascertain damages, or whether they should be restricted
to damages.

First, then, as to the proper meaning and construc-
tion of the covenant. The clause of the agreement of
the 3rd November, 1882, which embodies the terms
agreed to respecting the station, is as follows :

And to construct at or near the corner of Colborne and William
streets, in the said town, a freight and passenger station with all
necessary accowmodation, connected by switches, sidings or otherwise
with said road of the company, upon the council of said town, with.
in three months from the final passing of said by-law, passing
another by-law empowering the said company to make its roads and
lay its rails along a highway or highways in the said town to said
corner, from where the said road would be if the construction there-
of were completed in a direct line through the said town, or
upon the said council prociring for and giving to said company a
right of way along the northerly side of McGregor's Creek (one
half in the water) for the road of said company to or near said cor-
ner and to load from gravel piles, pits or beds purchased by said
corporation adjacent to or adjoining the track of said company and
carry gravel over said road to any place required by the said town
for the construction, maintenance and repair of public roads in said
town and for other purposes of the town for a sum and at a rate for
loading and carriage not to exceed three cents per cubic yard of
gravel per mile, for all distances less than ten miles and two cents
per mile for all distances of ten miles and over but under twenty-
five miles, and one-and-a-half cents per mile for all distances of and
over twenty-five miles.
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1889 Does then a covenant to construct a freight and

BICKFORD passenger station, at or near a specified site, with all

THE Con- necessary accommodation,involve a liability,on the part
PORATION of the railway company so covenanting, to run its

OF THE
TowN OF trains to the proposed station ? If the question was

CHATHAM. not concluded by authority I should with great defer-
Strong J. ence to the learned judges of the Court of Appeal have

thought there could as a matter of construction, accor-
ding to the plain and ordinary meaning of language,
be little difficulty in answering it in the negative.
The obligation undertaken by the company being "to
construct " and no liability beyond that being in terms
imposed upon them, if this obligation is to be enlarged
beyond the literal meaning of the words used, it can
only be by incorporating some wider undertaking by
implication-but what warrant either on principle or
authority is there for thus supplying terms by impli-
cation in such a case. In what respect does it differ
from reforming and remodelling the contract, which
is, of course, no part of the duty of a court called on
to construe it, thus to speculate on what the intention
must have been and to arrive at a conclusion by
balancing the utility of the literal construction
against that contended for by those who seek to
enlarge it? Surely such a mode of dealing with a
contract is something more than interpreting the
mere words in which the parties have expressed them-
selves, which we are told by the best authorities
ought to be the limit which should bound the juris-
diction of a court of construction. The sound policy
of holding parties fairly to the meaning of the lan-
guage they have used, unless they are able to show
fraud or error, considerations which, of course, are
altogether out of place here, is, I think, obvious, when
it is considered that if the courts were once to admit
a mode of interpretation which should permit the
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addition of terms by showing that without them the 1889
contract literally construed would be of little use, the BiKEORD

greatest uncertainty would be introduced into trans- V. o
actions, and legal interpretation would soon degener- rORATION

OF THE
ate into conjecture. I maintain, therefore, that ToWN OF

when a railway company covenants to erect a sta- CHATHAM.

tion it is bound to build the station, but not to do Strong J.
more. It may well be that the defendants might
reasonably have considered it improbable that the
railway company would require more than one
station at Chatham, and that they would therefore, if
compelled to erect this one on the corner of Colborne
and William streets, not incur the expenditure of an-
other but content themselves with this, as their only
station at Chatham and use it accordingly. But if
they speculated on these probabilities, and trusted to
the railway company acting in accordance with what
it then appeared would be to their interest, that does
not constitute any ground for enlarging the words by
construction and giving the defendants the benefit of
what they never stipulated for. The case, however, is
really concluded by that of Wilson v. Northampton 4-
Banbury Junction Ry. Co. (1), for with great deference
I cannot see the distinction between that case and the
present which the learned Chief Justice of Ontario
seems to recognise. In the case cited the covenant
was " to erect, fit up and construct the station, &c.,"
and it was distinctly held that no stipulations as to
the use of the station were to be implied from such a
covenant. The language of the covenant there, it will
be observed, is almost identical with that now under
consideration. The words " all necessary accommoda-
tion " cannot possibly enlarge the scope to the extent
contended for as warranting the implication of some-
thing not expressed, namely, a covenant to use and

(1) 9 Ch. App. 279.
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1889 run trains to the station, and if these words make no
BICKFORD difference the cases are identical. I am of opinion

THEVOR- that the interpretation of this covenant contended for
PORATION by the defendants is inadmissible, and that at the

OF THE
ToWN OF utmost it only bound the railway company to build

CHATHAM. and erect a station with the. necessary buildings and
Strong J. yard room for passenger and freight traffic. Further,

that as the company were not bound to run trains to
or to make any other use of the station, they are not
bound to maintain a staff of officers or servants there.

Next, such being, in my opinion, the proper meaning
of the company's stipulations the question remains
whether construed in this sense, it has been sufficiently
performed. The learned Chief Justice of the Common
Pleas in the written opinion with which he accom-
panied his formal judgment seems to say that in his
view the company had failed of performance in two
respects, one being that they did not keep a proper
staff of officers and servants at the station, viz., station
master, ticket agent, freight agent, &c. In the view I
take, these are not omissions of any agreement binding
on the company, for, as already pointed out, they were
not in terms bound to provide such officers, and their
employment could only be as incidental to the use of
the station, and I hold they were under no obligation
to run trains or make any other use of it. But the
Chief Justice also considered that proper accommoda-
tion had not been provided for loading and unloading
freight. The learned judges own words are as fol-
lows:-

I am of opinion on the evidence that the station accommodation
on Colborne street is not sufficient to answer the requirements of
the plaintiffs' covenants, that that station has not been kept open in
the usual manner in which stations are kept open for the conveni-
ence of the public, and that there should be kept there a person
to sell tickets and check baggage at reasonable times before the
arrival and departure of trains.
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So far I am unable to agree with the learned judge 1889
for the reasons already given, but he proceeds:- BICKFORD

V.
There is no present accommodation for loading or unloading of THE COR-

freight within the yard or grounds of the company and the use of PORATION

the street for that purpose is an unauthorized use. OF THE
TowN OF

I think the words " all necessary accommodation" CHATHAM.

do require that in addition to suitable buildings to Strong J.
serve as passenger and freight stations and sheds ap-
propriate station grounds and yards should be provid-
ed such as would be reasonably sufficient for all the
purposes of freight and passenger traffic if the station
were in constant and regular use. These, however,
have not, according to the Chief Justice, been provided
by the company. The Chief Justice having dismissed
the counter-claim, his opinion in this respect is not to
to be received as a formal finding, but from the evid-
ence I think it may be gathered that his opinion in
this respect, though not formally obligatory upon the
parties, may well be adopted as a proper inference from
the evidence.

Then what should be the relief in respect of this
default of performance by the railway company to
provide suitable station grounds ? The case of
Wilson v. Northampton Ry. Co. (1) is here again
in point, for it shows that the appropriate relief in such
a case is not specific performance, but damages. What
use would it be to any one to compel the railway com-
pany to buy land and acquire station grounds which
they could not afterwards be compelled to make use
of ? It is manifest therefore that just as in Wilson v.
Nor thampton Ry. Co. (1) a remedy in damages will be
more likely to do justice than a decree or judgment for
specific performance. All the arguments which Lord
Selborne in that case uses in pronouncing for a refer-
ence to assess damages in preference to a decree for

(1) 9 Ch. App. 279.
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. 1889 specific performance apply with at least equal force in

BICOKRD the present case, and I have therefore no hesitation in

TaE CoR- following that decision.
PORATION In my opinion, the order of the Court of Appeal

OF THE
TOWN OF should be discharged and the judgment of the Common

CHATHAM. Pleas Division should be varied by striking out the
Strong J. third paragraph and in lieu thereof substituting a dec-

laration of the proper construction of the covenant con-
tained in the indenture of the 3rd November, 1882,
respecting the Colborne Street Station in accordance
with the opinion regarding the construction before ex-
pressed, followed by a direction that it be referred to a
master to ascertain what damages had been sustained
by the defendants by reason of proper accommodation
for the loading and unloading of " freight," not having
been provided by the railway company, and directing
the master in making such enquiry to have regard to
the declarations to be inserted in the judgment respect-
ing the construction of the stipulation in question as
before indicated, and by which declaration it will of
course be made to appear that the defendants are not
entitled to compel the plaintiffs to run trains to the
station or to keep up a staff of servants and officers
there. Subject to the foregoing directions the counter-
claim should be absolutely dismissed.

As to costs, the plaintiffs should recover the costs of
the original action up to the first judgment. There
should be no costs of the counter claim, for whilst to
some extent the defendants succeed on it, they also to a
great extent fail. There should be no costs of the ap-
peal to the Court of Appeal as that was rendered neces-
sary by the error in dealing with the counter claim by
the judge of first instance. The appellants should re-
cover their costs in this court. The subsequent costs
which will be involved in the reference as to damages
should be reserved until after the report.
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FOURNIER J. concurred in the judgment of the Court 1889
of Appeal. BICKFORD

TASCHEREAU J.-I concur with Mr. Justice Gwynne. THE COR-
PORATION
OF THE

HENRY J.-I concur in the judgment of the Chief TowN OF
CHATHAM.

Justice and Mr. Justice Strong with certain differences. -
I do not think the evidence sufficient to justify a refer- Henry J.

ence, but the counter claim should be dismissed with
a reservation to the defendants of their rights.

GWYNNE J.-Upon the facts appearing in evidence
I am of opinion that the by-law-the agreement of
the railway company with the corporation of the town
of Chatham, of the date of the 3rd November, 1882,
and the agreement between the railway company and
the plaintiff Bickford, which now bears date the 4th
December, 1882, must be all read together for the
purpose of determining the true agreement, the fulfil-
ment of the terms of which' constituted conditions
precedent to the accruing of the right of the railway
Co. to receive the debentures of the town of Chatham,
authorized by the by-law.

It is said that the by-law and the agreement of the
3rd November, 1882, must be read as wholly indepen-
dent instruments. having no connection with each
other, upon the ground that, as is contended, the con-
tract in the by-law is made between wholly different
parties from the parties to the agreement of November,
1882, the ratepayers of the municipality being, as is
contended, the parties to the by-law, and the munici-
pality in its corporate capacity the parties with whom
the agreement of November, 1882, is entered into.
But there is no foundation for this contention for
although the approval of the by-law by a majority of
the ratepayers voting thereon must be obtained before
the by-law can have any validity yet the by-law itself
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1889 is an act of the corporation. It can only become a by-
BICKFORD law by the assent of the council of the municipality.

V. It must have the assent of the council before it can
THE COR-
PORATION be submitted to the ratepayers, it must be first read in

OF THE

TowN OF the council, and approved by the council to be
CHATHAM submitted to the ratepayers and after being appro-
Gwynne J. ved by the ratepayers it must be read a third time and

passed by the council before it becomes a by-law.
The corporation of the municipality is therefore the
party with whom the contracts in both instruments
were entered into. The agreement of November, 1882,
recites that it was entered into for the express purpose
of obtaining upon the faith of it the assent of the
council of the municipality to the introduction of the
by-law and to submitting it to the ratepayers and
eventually passing it if approved by a majority of
ratepayers voting upon it, and, moreover, the evidence
shows that this agreement was used as a special lever
by which the assent of' the ratepayers to the by-law
was obtained. It is, however, the council of the cor-
poration which passes the by-law. Both instruments
are entered into with the corporation and the one is
expressly based upon the other, so that both must, in
my opinion, be construed together as forming one
complete agreement.

The agreement between the railway company and
Bickford notwithstanding that it now bears date the
4th December, 1882, was, in truth the foundation
upon which the agreement of the 3rd November, 1882,
and the by-law rest. The object of passing the by-law
in fact appears to have been to give effect to
this agreement between the railway company and
Bickford. The evidence shews that both this agree-
ment and that of the 3rd November, 1882, were
printed and distributed among the ratepayers before
the by-law was submitted, and that at a public
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meeting or public meetings, held in the town 1889
for the purpose of inducing the ratepayers to BICKFORD

vote for this by-law Mr. Bickford, as indeed he THE COR-

himself admits, assured them that if the bonds PORATION
.OF THE

should be carried he would perform everything TowN or

in his agreement with the company (which was CHATHAM.

then executed conditionally) and in the agreement of Gwynne J.

the 3rd of November, 1862, and in the by-law. There

can, I think, be no doubt that as this was done for the

express purpose of influencing the ratepayers in ap-
proving the by-law, their approving it is-fairly attri-
butable to the matters contained in the agreement, the
fulfilment of which was so assured. The by-law refer-
red to in the agreement of the 3rd November was
submitted for the consideration of the ratepayers on
the 22nd November, 1882, and the day appointed for
voting thereon was the 21st December, 1882. A public
meeting at which it is' established that Mr. Bickford
gave the above assurance was held on the 27th
November. His agreement with the company which
he admits was then already made conditionally was
not, it appears, executed under the seal of the com-
pany and of Mr. Bickford until the 4th December, of
which day it now bears date just seventeen days before
the voting on the by-law.

By this agreement, after reciting among other things,
that the said Bickford had agreed to commence the
completion of the said road, (namely a railway which
commenced at Rondeau Harbor in the county of Kent,
and running from thence to the village of Blenheim,
thence to the town of Chatham, thence to the village
of Dresden, with a branch to the village of Wallace-
burgh) so soon as the municipalities of Chatham, Blen-
heim, Dresden and Wallaceburg have voted additional
aid to the company to the amount of seventy thousand
dollars, and upon the understanding that the company
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1889 should at the time thereinafter mentioned issue and
Bi3'nORD allot to the said Bickford one thousand fully paid up

THEVOR- shares of the capital stock of the said company being to
PORATION the amount of one hundred thousand dollars, and that

OF THE
TowN OF the said company should agree not to issue any stock

CHATHAM. beyond the amount then standing in the names of
Gwynne J. shareholders (but not including that held by Solomon

- M. Knapp,) and the amount to be issued to the said
Bickford as aforesaid without the consent in writing
of the said Bickford, and should further agree to hand
over to the said Bickford when the same should be
received by them, the moneys derived from the govern-
ment and municipal bonuses or aid, or to authorize the
said Bickford to receive the same when payable to the
company, and also to deliver first mortgage bonds of
the said company to the amount of ten thousand
dollars per mile at the time and in the manner
thereafter mentioned, the said Bickford covenanted
with the company subject to the aforesaid provisions
as to the granting of municipal aid and subject to the
legislature extending the time as therein provided, that
for the consideration therein mentioned he would
(among other things) well and truly and in good work-
manlike manner, build, construct and finish that por-
tion of the Erie and Huron Railway, commencing at
Rondeau and from thence to or near the village of Blen-
heim, thence via the town of Chatham to or in the
village of Dresden, with a branch to the village of
Wallaceburg, according to plans and profiles of loca-
tion already prepared and registered to be one continu-
ous road or line, and that he will furnish and provide
such right of way for the said railway in width 50 feet
as has not already been purchased, and will also pro-
vide the requisite station grounds on said railway at
Rondeau, Blenheim, Southern Railway crossing, Chat-
ham, Dresden, Wallaceburg and such intermediate
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stations as are requisite for the proper working of the 1889

said railway as the traffic may demand. And will also BrICoRD

build a strong and substantial pier of timber work or THECOR-
masonry for the bridge crossing the river at Chatham, PORATION

OF THE
with all suitable approaches on each side of the river TowN OF

for railway crossing (to include a footway along one CHATHAM.

side thereof of not less than four feet in width) the Gwynne J.

bridge to be of iron, steel or wood with all necessary
wrought iron stays and braces, &c., &c., and will also
build suitable stations at each of the said towns and
villages and intermediate places as may be necessary
for the traffic of the said railway, with platforms and
water closets suitably painted. Also, will build one
engine stable and all requisite conveniences for water
at Chatham and the company's workshops suitable to
its requirements at the same place; also will build two
turn-tables and grade over all sidings of stations and
station grounds, and will build and fully complete the
said road in a good and workmanlike manner, and erect
stations equal to those of the Credit Valley railway.
The agreement then after the insertion of claims pro-
viding for the consideration to be paid by the company,
proceeds as follows :-

It is also understood and agreed that notwithstanding anything
herein mentioned, the said Bickford shall not be bound to commence
the building of the said road or the purchase of the right of way or do
anything in connection with this contract unless nor until the addition-
al aid to the amount of $70,000 is granted by the town of Chatham
and Dresden and the villages of Blenheim and Wallaceburgh, nor
unless the said company shall procure an extension of time until
the 1st day of March, 1884, for the completion of that portion of the
said road between Rondeau and Dresden, including the Wallace-
burgh branch.

It is further provided and agreed that it shall be a condition pre-
cedent to the said Bickford entering on and completing the said
contract that the corporation of the town of Chatham grant the right
of way down McGregor street, in said town, and it is hereby agreed
that the station and proper buildings shall be erected at the inter.

19
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1889 section of the railway with King street in the town of Chatham; pro-
vided always that if the corporation of the said town of Chatham de-

V. sire that said station shall be further up in said town, the station
THE COR- will be so placed if the right to lay the track up Colborne street be
PORATION granted to the company.

OF THE
TOWN OF

CHATHAM. Now, from this agreement it is obvious that but one
station in the town of Chatham which should be suit-

Gwynne J.
able for all the requirements of traffic in the town was
in the contemplation of the parties to this agreement.
The company bargained for and Bickford contracted
to provide but one station for the town of Chatham,
and it was agreed that such station should be
equal to the stations on the Credit Valley rail-
way, and that the sidings of the station grounds,
and the stations should be graded, and that Bickford
should provide the necessary station grounds, and that
such station should be erected at the intersection of
the railway with King street only in the event of the
corporation of the town not desiring that the said sta-
tion should be further up in the said town and not
granting to the company the right to lay their track
up Colborne street ; but in the event of the corpora-
tion of the town requiring the station to be further up
in the town than at the intersection of the railway
with King street and of their granting to the company
the right to lay their track up Colborne street, then
their station for the town of Chatham suitable for all
the requirements of the traffic at the town should be
placed where the corporation of the town should re-
quire it to be placed.

[His Lordship then read the recitals and conditions
of the agreement between the railway company and
the town, the material portions of which are set out
on page 238.]

The agreement as to the station being at or near the
corner of Colborne and William street is not mentioned
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in the by-law, as, indeed, it could not be for the reason 1889

pointed out by Mr. Justice Patterson in the Court of B13roR'

Appeal for Ontario, namely, that it rested with the TREvdOR
corporation of the town, whether or not they should FORATION

OF THErequire the station to be located there, and in case TowN OF

they should, that they had three months after the pass- CHATHAM.

ing of the by-law within which to pass the necessary Gwynne J.
by-law granting to the company the right to lay their
track up Colborne street for the purpose. But although
not in the by-law, it was by the agreement, upon the
faith of which the by-law was passed, made an express
condition that in case the corporation of the town
should grant to the company such right to lay their
track up Colborne street, the station should be located
there, and by that agreement upon the faith of which
the by-law was passed, the location of the station there,
in the event aforesaid, became in my opinion as much
a condition precedent to the accruing of the company's
right to receive the debentures as if it had been inserted
in the by-law.

It would, in my opinion, be monstrous if the fulfil-
ment of a covenant entered into for the express purpose
of procuring the by-law to be passed should not, on
the purpose being obtained, be held to be a condition
precedent to the accrual of a right to receive deben-
tures authorized by a by-law which was passed only
on the faith of the due fulfilment of the covenant. To
say that although the covenant has been broken the
corporation of the town has no remedy, but by an
action to recover such damages as they may be able to
prove that the corporation has sustained would be a
mere mockery of justice; for, in such case, such an action
could not possibly afford any adequate remedy. All
the judges of the courts below are of opinion that the
covenant has been broken. The corporation were then
entitled to the fulfilment of it, and if entitled to the

19%
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1889 fulfilment of it, the erection of the station with all

Bic^FORD necessary conveniences, &c., being a part of the work

THECOR- necessary to the completion of the work, it was neces-
PORATION sary that it should have been executed within the

OF THE

TOWN OF time specified for the completion of the road with
CHATHAM. stations, freight houses, and other necessary accom-

Gywnne J. modation attached and connected therewith before
the company became entitled to the debentures. The
agreement of the 3rd of November entitled the cor-
poration of the town of Chatham to the station at or
near the corner of Colborne and William street condi-
tional upon their granting the right to the company to
lay their track upon Colborne street. The cprporation
did grant to the railway company this right and there-
upon became entitled to have the station with all nec-
essary conveniences constructed there, notwithstand-
ing any difficulty or expense there might be attending
its being located there. The agreement between the
company and Mr. Bickford, of the fulfilment of which
the corporation and the ratepayers were assured in
order to induce them to pass the by-law, shows what
kind of a station was contemplated by the agreement
of the 3rd November, between the company and the
town, namely, that it was to be the one station to be
provided for the town, and that it should be sufficient
for the requirements of all the traffic at the town, and
that it should be equal to the stations on the Credit
Valley Railway. There was no uncertainty whatever
as to the character of the station, and the necessary
conveniences attached and connected therewith which
were to be supplied in order to the due fulfilment of
the company's covenant. The provision as to the cer-
tificate of the Government Engineer has no relation to
this part of the agreement: that related to the comple-
tion of the road in all other respects than those special-
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ly provided for between the company and the town, 1889

and plainly related to a completion of the whole line BiC KORD

to the satisfaction of the Commissioner of Public Works THE
or as to be capable of being opened for traffic, and to PORATION

OF THE
entitle the company to the government subsidy. Now TOWN OF

the company in fulfilment of the agreement as to pro- CHATHAM.

curing an extension of time for completing the work Gwynne J.

which Mr. Bickford had in his agreement with the
company, made a condition precedent to his under-
taking the work, procured an act of the Legislature of

.Ontario to be passed in the month of February, 1883,
granting the required extension of time, 46 Vic., ch.
52.

There is a clause in that act which appears to me to
have a material bearing upon the circumstance that the
whole of the agreement between the company and the
town upon the faith of which the by-law was procur-
ed to be passed, namely, that part relating to the loca-
tion of the Chatham station was not inserted in the
by-law. I am unable to understand for what purpose
the clause could have been inserted unless with intent
to have the bearing I have alluded to.

The 2nd clause of the act enacts that the several agreements
entered into between the said company and the different munici-
palities passing by-laws granting aid by way of bonus to said com-
pany before the passing of such by-laws in consideration or in conse-
quence of which agreements the said by-laws were voted upon or
passed and the agreement between the said company and Edward
Oscar Bickford for the construction of the said railway are hereby
declared to be valid and binding upon all parties thereto from the
time of execution thereof.

It cannot have been supposed that there was any
occasion to pass an act to make valid, agreements
between parties competent to enter into the agree-
ments referred to, and it is not suggested that there
was anything illegal or ultra vires in the agreements
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1889 referred to, which rendered necessary legislative inter-
BiORFORD ference to make them valid.

The clause, however, declares all agreements be-THE COR-
PORATION tween the company and municipalities for granting

OF THE
TOWN OF bonuses in consideration of which or in consequence

CHATHAM. of which by-laws granting such bonuses have been
Gwynne J. passed and voted upon and the agreement between

the company and Bickford to be valid and binding on
all parties thereto.

Now as it is clear from the evidence that the by-
laws of the town of Chatham granting the bonus in.
question here was submitted to the ratepayers and
voted upon and passed by the -corporation upon the
faith of the agreements of the 3rd November, 1882,
and upon the assurance of the plaintiff Bickford that
all its provisions as well as all the provisions of his
agreement with the railway company should be faith-
fully fulfilled in every particular if the bonuses should
be granted, I think that this clause was inserted for
the purpose of assuring municipalities who had passed
by-laws upon the faith of such agreements that they
should have the same protection as if the provisions
of these agreements were inserted in the by-laws.

However that such a clause was at all necessary for
such a purpose, I am by no means prepared to admit,
for I am of opinion that it is the duty of a court
required to administer justice according to equity and
good conscience to give effect to all agreements, verbal
or written, upon the faith of which the by-law under
consideration here was procured to be passed, and but
for which it never would have been passed as I think
is the true conclusion to draw from the evidence. It
is, in fact, the common equity arising out of the fact
that the whole agreement is not to be found in one
instrument, but in several, or the case of an agreement
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induced to be entered into by the assurances and 1889

promises of the party claiming the benefit of the agree- BICKFORD

ment, which assurances and promises, if not fulfilled, TE C-
would operate as a designed fraud upon the other PORATION

OF THE
party. So thinking, I am of opinion, that the cove- TowN OF

nant of the railway company as to the station in the CHATHAM.
town of Chatham at or near the corner of Colborne Gwynne J.

and William streets has been clearly broken, and that
the fulfilment of it was a condition precedent to the
accrual of the right of the company, or Mr. Bickford
to receive the debentures sued for, and that this con-
dition not , having been fulfilled within the time
specified for " the completion of the road with stations
" and freight houses and other necessary accommo-
" dation attached and connected therewith," all claim
" upon the town corporation for the debentures is
gone.

I am of opinion, also, that a foot way along side
of the bridge over the river Thames has not been
supplied within the meaning of the covenant in
that behalf. The cutting it short before reaching the
high bank of the river and dropping down by steps
to flats, which every spring and autumn are covered
by the waters of the river is not, in my opinion, a
fulfilment of the covenant in respect of a foot
way for passengers requiring to cross the river by
the bridge.' That foot way should, in my opinion,
have been made, as is provided in the agreement
between the company and Bickford, along the neces-
sary approaches to the bridge as well as along side of
the bridge proper.

Our judgment, in my opinion, should be to dismiss
the appeal of the plaintiff with costs, and to. allow the
cross appeal of the defendants with costs and to order
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1889 the claim of the plaintiffs in the court below to be dis-
BICORD missed with costs.

THE COR- Owing to the difference in opinion
PORATION

OF THE among their Lordships the
TOWN O. appeal and cross-appeal were

dismissed without costs (1).
Gwynne J.

Solicitors for appellants: Blake, Lash, Cassels 4 Hol-
man.

Solicitors for respondent: Robinson, Wilson, Rankin,
McKeough.

(1) The appellants applied to case which was refused. See
the Privy Council for leave to Canadian Gazette, Vol XIV p.
appeal from the decision in this 153.
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JOSEPH RODBURN IMPLEADED) 1888
WITH GEORGE JAMES RICE APPELLANT ;*No 9th
(DEFENDANT) ...................... ........

1889
AND

DAWNAY J. C. SWINNEY AND RESPONDENTS. -

OTHERS (PLAINTIFFS) ..................

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Mortgagor and mortgagee-Sale of mortgaged lands-Power of attorney-
Authority of agent-Sale on credit-Power of sale in mortgage--Appli-
cation of proceeds-Duty of purchaser.

A power of attorney by mortgagees authorized their agent to enter
and take possession of the mortgaged lands and sell the same at
public or private sale, and for the best price that could be gotten
for them, and to execute all necessary receipts, &c., which receipts
" should effectually exonerate every purchaser or other person
taking the same from all liability of seeing to the application of
the money therein mentioned to be received and from being re-
sponsible for the loss, mis-application or non-application thereof."
The agent took possession and sold the land, receiving part of the
purchase money in cash and the balance in a promissory note of
the purchaser payable to himself, which he caused to be discounted
and appropriated the proceeds. The purchaser paid the note to
the holders at maturity.

Held, affirming the judgment of the court below, that the power of
attorney did not authorize a sale upon credit, and the sale by the
agent was, therefore, invalid, and the purchaser was not relieved
by the above clause from seeing that the authority of the agent
was rightly exercised. The sale being invalid the subsequent pay-
ment of the note by the purchaser could not make it good.

APPEAL from a decision of the Supreme Court of
New Brunswick dismissing an appeal from the decree
of the judge in equity in favor of the plaintiffs.

This was a suit in equity to set aside a deed to the
defendant Rodburn of certain timber lands in New

* PRESENT-Sir W. J. Ritchie C.J., and Strong, Fournier, Gwynne
and Patterson JJ.
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1888 Brunswick, and to restrain him from disposing of or

RoURN encumbering the same, or cutting the timber thereon.
V. The facts of the case may be stated, shortly, as follows:

SWINNEY,
-' In 1874 one of the plaintiffs mortgaged the lands in

question to the others for some $45,000, which sum was
payable in six months from the date of the mortgage.
There was a power of sale given to the mortgagees in
case of non-payment, which was to be exercised after
publication for three months in the Royal Gazette of
notice of intention to sell, and such sale might be made
either at public auction or private sale. Provision was
made for the application of the proceeds of such sale,
but it was declared that the purchaser need not inquire
whether they were applied as directed or not, or
whether or not proper notice of sale bad been given.

When the mortgage was nearly three years over due
the mortgagers, who resided in England, gave a power
of attorney to the defendant Rice, authorizing him to
take possesion of the mortgaged lands and sell them
for the best price he could obtain. Rice came to New
Brunswick in 1877, took possession of the premises,
and published a notice of sale in the Royal Gazette for
3rd August, 1877. The sale was postponed several
times, but could not be effected at a satisfactory price,
and in the fall of 1880 Rice offered the land to the
defendant Rodburn at private sale. Rodburn had the
land examined and offered to buy it for $6,000-which
Rice at first would not accept, but asked $10,000. Rod-
burn refused to pay more than his offer; and Rice, after
making further endeavors to sell, accepted the $6,000
from Rodburn and gave him a deed. Part of the pur-
chase money was paid in cash and the balance by a
promissory note in favor of Rice.

The plaintiffs filed their bill to set aside the sale,
charging therein fraud on the part of Rice in making
the sale; that Rodburn took the deed knowing that
Rice had acted fraudulently; that Rodburn paid no
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money for the land and that the sale was not bon afide. 1888

The answer of the defendant negatived these charges. RoURN
At the hearing, at the request of the plaintiff, a jury W

was summoned and certain issues were left to them, NEY.

the finding on which would determine the bona fides
of the sale and the question of fraud. These issues
were found in favor of the defendants. A new trial
was moved for and the verdict set aside, the learned
judge deciding that the sale was ,invalid, as Rice had
exceeded the authority given to him by the power of
attorney in two respects-first, in selling some three
years after publication of the notice in the Royal
Gazette, which was really selling without notice; and
secondly, in taking a note payable to his own order for
a portion of the purchase money.

The Supreme Court of New Brunswick dismissed an
appeal from the decision of the judge in equity, and
thereupon the defendants appealed to the Supreme
Court of Canada.

Gilbert Q.C. for the appellants:
The only ground upon which the plaintiffs could

succeed without recouping Rodburn for the money paid
Rice is that of collusion between the defendants, and
the whole evidence contradicts that position.

There can bo object in requiring a special notice in
order to effect a private sale, and the notice given fully
complied with the terms of the power of sale.

The following authorities were referred to: Jenkins
v. Jones (1), Hewitt v. Loosemore (2), Davey v. Durrant

(3).
Barker Q.C. for the respondents:
The evidence is ample to show collusion between

the defendants, to enable Rice to appropriate the pir-
chase money to his own use.

The power of sale requires notice as well for a pri-

(1) 6 Jur. N. S. 391. (2) 9 Hare 449.
(3) 1 DeG. & J. 535.
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1889 vate as for a public sale, and the power must be strictly
Ro'DBRN followed Dicker v. Angerstein (1).

V. The learned counsel also referred to the following
- cases : Parkinson v. Hanbury (2), Jenkins v. Jones (3),

Jones v. Smith (4).

Sir W. J. RITCHIE C. J.-I am of opinion that the
appeal should be dismissed.

STRONG J.-This is a suit in equity instituted by the
respondents, who were plaintiffs in the court below,
and who are respectively the mortgagor and mortga-
gees in a certain indenture of mortgage, dated the
29th of January 1874, whereby the respondent, Henry
Hoste Swinney, mortgaged the lands in question,
situate in New Brunswick, to the other respondents to
secure a sum of $35,420, or thereabouts, together with
interest. The mortgage contained a power of sale
under which the mortgagees were authorized to sell in
case of default.

The object of the suit is to set aside and have de-
clared void an alleged sale in pursuance of this power
of sale made in December, 1882, by the defendant Rice,
assuming to act under a power of attorney from the
mortgagees. The sale in question was made to the
defendant Rodburn, the present appellant; it is alleged
to have been made in November, 1882, and was carried
out by a conveyance bearing date the 8th of November,
1882. The alleged consideration for this sale was
$6,000, of which the appellant states he paid to Rice,
the attorney of the mortgagees, $2,500 in cash and gave
him for the balance of $3,500 a promissory note payable
two months after date, which note the appellant now
produces, swearing that he paid it at maturity to the
Chemung Valley Bank, the holders of it. The bill,

(1) 3 Ch. D. 600..
(2) 2 DeG. J. & S. 450. (3) 6 Jur. N. S. 391.

(4) 1 Hare 43.

300



VOL. XVI.] SUPREME COURT OF CANADA.

which offends against well established rules of equity 1889

pleading forbidding multifariousness and misjoinder, Ro'u^RN
amalgamates at least two distinct equities,- one that E. -

SWAVI NN EY.
of the mortgagees to have the sale set aside as not
having been made in conformity to the terms of the Strong J.

power of sale in the mortgage, a case in which the
mortgagor alone is interested ; and it further im-
peaches the sale as having been made by Rice, who
was the attorney of the mortgagees only, in excess of
the authority conferred upon him by his constituents.
No effect was given to this objection to the pleading
in the courts below, and it is only noticed now for the
purpose of pointing out that there are thus two
separate and distinct grounds for relief embraced in
the same suit, which must, in considering the case,
be kept separate.

The cause having come on to be heard before the
judge in equity, pro confesso as regards Rice, the defen-
dant Rodburn alone having answered, that learned
judge directed certain issues to be tried before himself
with a jury. On the trial of these issues a verdict was
found for the appellant. On a motion for a new trial
this verdict was set aside and a new trial was granted.
Subsequently the learned judge discharged the order
(irecting the issues, and the cause again came on before
him, when he pronounced the decree which the
Supreme Court has affirmed and which is now brought
under appeal here. By this decree the conveyance of
the 8th of November, 1882, was declared to be fraudu-
lent and void, and was ordered to be set aside. From
the order of the Supreme Court sitting in appeal, the
present appeal to this court has been taken.

The objection to the sale as an undue exercise of the
power conferred upon the mortgagees by the mortgage
deed is that the notice required by the terms of the
power was not given. The purchaser insists- that he
was not bound to see to this, and that he is protected
against the objection by the express words of the deed.
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1889 The judge in equity appears from his judgment,

Ro'uR j delivered when deciding the motion for a new trial, to
S . have considered this objection established, and the full

SWINNEY.
- court, with the exception of Mr. Justice Tuck, appear

Strong J. to have adopted all the reasons assigned by the judge
of first instance. I do not, however, purpose to enter
upon this part of the case, as it appears to me the
present appeal can be decided in accordance with the
views of both the courts below on a, much plainer and
shorter point.

The ground upon which the mortgagees impeach
the sale is that their agent, Rice, and the purchaser,
Rodburn, acted fraudulently and collusively in the
matter of the sale ; and further, that the power of
attorney under which Rice acted conferred upon him
no authority to make such a sale as he assumed to
make. Upon this latter point the judge in equity,
Mr. Justice Palmer, is very emphatic and distinct. In
his judgment, delivered. on the 22nd of September,
1885, that learned judge says upon this head

Fourth.-That Rice had no authority to take a note payable to him-
self and give time for payment, and the taking of it instead of
money was a violation of his duty, and Rodburn was assisting in this
and thereby assisting the agent to dispose of his principal's property,
not for the benefit of such principal, but for the agent's own benefit.

I have come to the conclusion that the last point is well taken,
is unanswerable, and is decisive of the case. I take the law to be that
when an agent parts with the property of his principal under such
circumstances that the person purchasing it must be taken to know
that it was sold, not for the benefit of the principal, but for the
purpose of the agent selling it and disposing of it for his own benefit,
the result is that the purchaser holds the property as if he himself
were the agent of the principal.

This ground of decision was affirmed and acted upon
by the Supreme Court on appeal, for Mr. Justice
Fraser, in delivering the judgment of the majority,
says:

As the judgment of the learned judge in equity will be printed in
the report of the case, I may say without quoting from it that I agree
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with the result he has reached and with the reasons therefor given by 1889
him. R

RODBURN

I agree with Mr. Justice Palmer and the Supreme v.
Court that this objection to the validity of the sale is SWINNEY.

not susceptible of any ansv er. The letter of attorney Strong J.

under which Rice acted contains authority to sell, but
not to sell upon credit. So much of the instrument as
is relevant to the present question is contained in the
following extract

To enter and take possession, make sale and absolutely dispose of at

any time, or from time to time, either by way of public auction or

private contract, or partly in each such mode as he, in his discretion,
may think fit, for the best price or prices that can be gotten for the

same respectively, all or any part or parts of the freehold and other

estates, lands, &c.

It needs no demonstration or argument to show that
this authority is insufficient to warrant a sale upon
credit such as that which was made by Rice to the
appellant.

As to the terms of the sale actually made there can
be no doubt, for we have it from the appellant himself
that having paid Rice in cash only $2,500,-the latter
executed the absolute conveyance which has been put
in evidence, dated the 8th of November, 1882, thus
purporting to convey the land. absolutely and without
any real security when less than half the purchase
money had been paid-the residue of the price, $3,500,
being secured merely by the promissory note of the
appellant, payable to the order of Rice himself two
months after date. Such a sale as this was entirely
unauthorized by the only instrument to which Rice's
authorit y can be referred-the power of attorney of the
5th of April, 1871, already quoted from. It was, in the
first place,a sale upon credit instead of for cash; andin the
next place, even if there had been authority to sell upon
credit, the security given for the unpaid portion of the
purchase money was one to Rice himself, and a mere
personal security, which, from its form,Rice could easily
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1889 convert to his own use, as he in fact did by discount-

RoBauRN ing it with the bank to whom the appellant afterwards
paid it. There is nothing in the power of attorney

SWINNEY.
exonerating a purchaser from seeing that its terms are

Strong J. properly pursued as regards the mode of selling. It does,
it is true, contain a clause exonerating the purchaser
from seeing to the application of the purchase money,
but that is nothing to the purpose as regards the present
question. The appellant was bound to see that Rice
in selling kept within his powers. This he clearly did
not do. It is no answer to this to say that the appellant
afterwards in good faith paid the $3,500 which formed
the residue of the purchase money to the holder of the
promissory note which represented that amount. If
the sale was not good as a proper exercise of the powers
of agency conferred by the letter of attorney the day
after the conveyance by which the sale was carried
out was executed, it could not be made good by mat-
ter ex post facto; so that even if the cash had been paid
at the maturity of the note to Rice himself, instead of
to the bank with whom he had effected the discount
of it, the result would have been just the same-the
sale would still have been unauthorized and invalid.
Further, it is of no avail to say that the deed of con-
veyance thus being void is void at law, and therefore
the interposition of equity to avoid the sale or to declare
the deed a nullity was not requisite. The deed forms
a cloud on the respondent's title, which alone justifies
the resort to a court of equity to have it removed.

Therefore, upon this ground the appeal ought to be
dismissed, though in saying this I am far from mean-
ing to imply any dissent from the other grounds upon
which the judge in equity proceeded. As to them, I
express no opinion.

The appeal must be dismissed with costs.

FOURNIER J.-Concurred.
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G-WYNNE J. -I entirely concur in the judgment pre- 1889

pared by my brother Strong in this case, to which I can RoBuRN

add nothing, unless it be to say that there appears to V.
SWINNEY.

me to be abundance in the evidence to justify the impu- -

tation that the conveyance by the defendant Rice to
Rodburn was contrived fraudulently and collusively
between them to indemnify or compensate Rodburn in
respect of some transactions between them, which are
only hinted at without the particulars being disclosed
or being capable of being discovered. If the transac-
tion had been a bond fide one it would have been
Rodburn's interest to have produced the testimony of
Rice which there is no doubt he could have done had he
been so minded. In view of the facts which do appear,
I do not think that Rodburn could reasonably expect a
judgment in his favor, unless Rice should be produced
as a witness on his behalf, and should be able
to withstand a sifting cross-examination as to his deal-
ings with Rodburn and the precise circumstances
attending the execution of the conveyance to him.
But instead of Rodburn attempting to support the pur-
chase which he relies upon, by calling Rice as a wit-
ness on his own behalf, there seems, upon the evidence
which we have, just ground for concluding that Rice's
evidence was withheld in Rodburn's interest, in whose
house he was when the commission under which Rod-
burn gave his evidence was being executed.

PATTERSON J.-Concurred.

Appeal dismissed with costs.

Solicitors for appellant: Gilbert 4- Straton.

Solicitors for respondents: Rainsford 4 Black.
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1888 HER MAJESTY THE QUEEN APPELLANT

*Nov7,8. (PLAINTIFF) .......................

1889 AND
*Mar 18. THOMAS W. CHESLEY (DEFENDANT)..RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA
SCOTIA.

Surety-Execution of bond-Evidence of execution-Weight of evidence-
Acceptance of bond-Proximate cause-E stoppel.

In an action by the crown against C. on a bond of suretyship for the
faithful discharge by a government official of his duties as such,
the defendant, under a plea of non est factum, swore that he
signed the bond in blank-that he made no affidavit of justifica-
tion-and that the certificate of the magistrate of the execution of
the bond, as required by the statute, was irregular and unautho-
rized. The attesting witness to C.'s execution of the bond, and
the magistrate, each swore to the correctness of his own action, and
that C. must have properly executed the bond or the affidavit would
not have been made or the certificate given.

Held Per Ritchie C. J., Strong, Fournier and Gwynne JJ., reversing
the judgment of the court below, that the weight of evidence was
in favor of the due execution of the bond by C.

Per Patterson J., that C. was estopped from denying that he had
executed the bond.

Held also, Per Patterson J., reversing the judgment of the court
below, that the execution of the bond, and not the certificate of
the magistrate, was the proximate, or real, cause of its acceptance
by the crown.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) sustaining a verdict for the defendant
at the trial.

The action in this case was on a bond given by one
VanBlarcom as principal, and ihe defendant and
another as sureties in the sum of $2,000 each, as
security for the faithful discharge by VanBlarcom of

*PRESENT.-Sir W. J. Ritchie C.J., and Strong, Fournier, Gwynne
and Patterson J.

(1) 6 Russ. 4 Geld, 313.
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his duties as agent of the government savings bank 1888
at Annapolis, N. S. THE QUEEN

By 31 V. c. 37, as amended by 33 V. c. 5, certain V.
CHESLEY.

officers of the Dominion Government are required to
give security for the proper discharge of their duties,
by means of an approved bond with sureties. The
sureties are required to make affidavit that they are
respectively possessed of real or personal estate, or both,
of double the value of the amount for which they
become surety, and the attesting witness to the
execution of the bond must make affidavit of such
execution before a justice of the peace. The bond,
with the affidavits attached, is filed in the department
of the Secretary of State.

The defendant, Chesley, gave the following account
of the manner in which he executed the bond, having
set out the same in one of his pleas

"I live in Granville, 18 miles from Annapolis, by
way of Bridgetown. In the winter of 1881 I was in
Annapolis, and about leaving in the morning. On the
previous evening VanBlarcom requested me to become
surety on a bond to the extent of $500 or $1,000 with
another person and himself. I refused. Next morning
early I was in VanBlarcom's office; he again solicited
me. Upon further persuasion I consented to his
request. He then took from his desk a blank bond
and laid it before me, and asked me to sign it, and he
would fill it out as he had explained, that I should be
responsible with himself and another for $1,000, and I
could inspect it when called on to swear the affidavit
attached. I placed my name where it is on the bond,
hastily, and went by the train. There was no seal on
it. There was no date, and nothing but the printed
matter in the paper A. W. (affidavit of VanBlarcom
for faithful service). VauBlarcom followed with
the bond from his office, and said we must get a
witness. Mr. Hall was a postal clerk on the train, and

20%
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1888 I said, " Mr. Hall, that is my signature." I put my

THE EEN name to the blank affidavit, and never swore to
V. it, and from the day I put my name there till

CHESLEY.
VanBlarcom absconded I never saw the bond or
affidavit. VanBlarcom agreed not to use the bond till
filled u and shown to me.

"Cross-examined-I often saw VanBlarcom and never
asked him about the bond. I am a barrister of this
court. I put the name on the condition that it would
be filled up for $1,000. I did not read the printed
matter. I may have read the affidavit-the blank. I
knew I would be required to swear the affidavit, and
then I would have an opportunity of further exami-
nation. I am sure there were no seals."

The attesting witness proved his signature to the
bond and to the affidavit of its execution, and testified
as follows :-

"I swore to the affidavit. I must have been present
and saw the execution. I should say so. I should
say that the affidavit was made at a time when the
facts were fresh. I have no doubt about the matter.

" Cross-examined-I have no recollection and I do
not know where I saw Chesley sign. I only know
from what I see on the paper. I live at Annapolis,
and at the time of bond was mail clerk."

The justice before whom the affidavits were sworn
gave the following evidence:-

"These signatures, " A. W. Corbett, J.P.,"t to the four
affidavits, to papers A. W. and B. W. (the affidavit of
VanBlarcom and the bond) are mine. It has been so
long since the thing was done, and I kept no minute,
that I have no recollection, but my name would not
be there unless the parties affirmed or swore, and
acknowledged their signatures, or made those signa-
tures. I can't tell who wrote the affidavits.

" Cross-examined-I have no recollection of the facts
at all, and had none till I saw this paper last night.
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Sometimes, if parties came in and acknowledged that 1888
they affirmed, that would do. Some parties swore, and THE QUEEN

some, if they acknowledged that they had sworn, I CHE LEY.

would sign.
" Re-examined-To my knowledge, I have never so

done it without the parties being present. I would
not sign unless I saw the signature made, or it was
certified that it had been made."

It was agreed at the trial that the question as to
whether or not the defendant executed the bond
should be first tried, and that of the breach of the
conditions and amount due (if any) should be post-
poned.

On the above evidence the learned judge who tried
the case, Mr. Justice Weatherbee, found as follows:-

" That the printed form of bond and affidavit were
signed in blank by defendant, the bond being at
the time without seals, date or amount; and that the
affidavit was never sworn; and that defendant only
authorized the filling in of the sum of one thousand
dollars."

"That the defendant was negligent in his conduct in
so signing, and in neglecting to make enquiries after-
wards as to the disposal of those papers."

" That the bond would not have been received by the
officers of the crown without the certificate of the
justice."

" That from defendant's conduct there is to be implied
authority to VanBlarcom to affix a seal to the bond to
plaintiff."

" That the careless and illegal act of the justice
(though without fraudulent intent) in signing the
certificate to the affidavit was promoted by reason of
the name of the defendant, a barrister, being attached
thereto."

"That the defendant was culpably negligent in not
withholding his name from the affidavit till the same
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1888 was ready for attestation, so as to guard against the

THE QUEEN possibility of illegal or fraudulent use of the affidavit
V. form, especially as there was no object whatever in

CHESLEY.
attaching his name until such attestation could be
made before the justice."

Upon these findings, Mr. Justice Weatherbee gave a
verdict or judgment for the defendant, deciding that
negligence might estop the party from denying that
he executed a deed, but that such negligence must be
the proximate and not the remote cause of the accept-
ance by the other party of such deed.

The Supreme Court of Nova Scotia, the Chief
Justice dissenting, sustained this verdict. The plain-
tiff then appealed to the Supreme Court of Canada.

Borden for the appellant referred to Coventry v. The
Great Eastern Railway Co. (1)

Harrington Q.C. for the respondent. The facts have
been found in our favor by the trial court and the
appeal court of Nova Scotia, and will not be questioned
by this court. Ungley v. Ungley (2) ; Gray v.
Turnbull (3) ; Allen v. Quebec Warehouse Co. (4) ;
Metropolitan Railway Co. v. Wright (5) ; Webster v.
Friedeberg (6).

The negligence was not the proximate cause of the
bond being accepted. Swan v. North British Australasian
Co. (7).

On the question of estoppel the learned counsel cited
Taylor v. The Great Indian Peninsular Ry. Co. (;
The Bank of Ireland v. The Trustees of Evans'
Charities (9).

Borden in reply cited, as to the findings on the facts,

(1) 11 Q. B. D. 776. (5) 11 App. Cas. 156.
(2) 5 Ch. D. 890. (6) 17 Q. B. D. 736
(3) 2 Sc. App. 53. (7) 7 H. & N. 603; 2 H. & C. 175.
(4) 12 App. Cas. 101. (8) 4 DeG. & J. 559.

(9) 5 H. L. Cas. 410.
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Cross v. Cross (1) ; Bigsby v. Dickinson (2) ; Jones v. 1889

Hough. (3); The Glannibanta (4) ; Sovereign Fire THE EEN

Insurance Co. v. Moir (5). V.
As to estoppel. Re North of England Joint Stock

Banking Co. (6); Stewart v. Boak (7) ; Seton v. Lafone
(8) ; Easton v. London Joint Stock Bank (9) ; Williams v.
Colonial Bank (10).

And on the facts see Hunter v. Walters (11).

SIm W. J. RITCHIE C.J. concurred in the judgments
allowing the appeal.

STRONG J.-I am of opinion that we must allow this
appeal. The bond is regularly proved by Samuel Hall,
the subscribing witness. His evidence is short, and is
as follows:-

Samuel Hall-Proves his signature to bond B. and to the affidavit
on the back. I swore to the affidavit. I must have been present and
saw the execution. I should say so. I should say that the affidavit
was made at a time when the facts were fresh. I have no doubt about
the matter.

Cross-examined-I have no recollection, and I do not know where
I saw Chesley sign. I only know from what I see on the paper. I
live at Annapolis, and at the time of bond was mail clerk.

Then the deposition of Mr. Corbett, the justice of the
peace whose signature is appended to the jurats of the
affidavit of execution purporting to have been sworn to
by Hall, and to the affidavit of justification purporting
to have been sworn to by the defendant, is to the follow-
ing effect :-

A. W. Corbett-I reside at Annapolis, and am a justice of the peace.
Have been so for twenty years. (Proves the signature of H. H. Van
Blarcom to paper A. W. ; also signatures of H. H. VanBlarcom, Law-

(1) 3 Sw. & Tr. 292. (8) 19 Q. B. D. 68.
(2) 4 Ch. D. 24. (9) 34 Ch. D. 95.
(3) 5Ex. D. 122. (10) 36 Ch. D. 659; Reversed on
(4) 1 P. D. 287. appeal 38 Ch. D. 388.
(5) 14 Can. S. C. R. 612. (11) L. R. 11 Eq. 292; 7 Ch.
(6) 1 DeG. M. & G. 576. App. 75.
(7) N. S. Eq. Rep. 469.
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1889 rence Delap and T. W. Chesley to paper B. W. and the signatures of
Lawrence Delap and T. W. Chesley an affidavit annexed to B. W.).

THQUEEN These signatures "A. W. Corbett, J. P." to the four affidavits to papers
CHESLEY. A.W. and B.W. are mine. It has been so long since the thing was

- done, and I kept no minute, that I have no recollection ; but my
Strong J. name would not be there unless the parties affirmed or swore, and

acknowledged their signatures or made those signatures. I can't tell
who wrote the affidavits.

Cross-examined.-I have no recollection of the facts at all, and had
none till I saw this paper last night. Sometimes if parties came in and
acknowledged that they affirmed that would do. Some parties swore,
and some, if they acknowledged that they had sworn, I would sign.

Re-examined.-To my knowledge I have never so done it without
the parties being present. I would not sign unless I saw the signature
made, or it was certified that it had been made.

The signatures of the defendant and Hall to the bond
and affidavits are thus proved and not disputed. This
constituted regular and entirely sufficient proof of the
making of the bond on the issue of " non est factum."

Against this we have nothing but the evidence of
the defendant himself, who says he signed the bond in
blank; that he authorized VanBlarcom to fill it up for
$1,000 only, instead of the actual amount of $2,000 now
appearing on its face; that the bond was in blank when
Hall attested it-and further, that neither of the affida-
vits were ever sworn to, and that Corbett must conse-
quently have signed the jurats irregularly and have
falsely certified that the respective deponents swore to
the affidavits before him.

Although the learned judge who tried the case has
found for the defendant I am unable to acquiesce in
this finding. The defence depends wholly and exclu-
sively on the direct testimony of the defendant himself,
and I cannot agree that a party, who admits that his
signature appended to a solemn instrument like this
bond is in his own handwriting, can discharge him-
self in the way attempted here in the face of such
proof as we have from the subscribing witness and
the magistrate who took the affidavit of execution and
justification. Had there been any circumstantial evi-
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dence confirmatory of the defendant's account the case 1889
might have been different but there is no such proof. THE QUEEN

Are we then, upon the mere denial and statement of C .

the defendant, the party interested, and without the -

least circumstance confirming it,-to conclude that Mr. Strong J.

Hall, the witness, who swears that he must have been
present and have seen the execution, and who says he
swore to the execution when the matter was fresh, and
Mr. Corbett who says his name would not appear
affixed to the affidavits if the parties had not sworn
them in his presence, and also either signed or acknow-,
ledged their signatures in his presence-are we to
conclude on the mere oath of the defendant himself
that these two gentlemen, who it is not pretended had
any interest in the matter, were each of them parties
not merely to what would be a deliberate fraud upon
the crown, but also to what would amount, at least in
the case of one of them-Mr. Corbett, the magistrate,
and probably in the case of both-to an indictable
offence ? I think sound public policy requires us to
say that a party who admits his signature to a deed or
bond cannot be permitted to exonerate himself in this
way on his own unsupported oath, by swearing to its
irregular and insufficient execution, in the face of the
evidence of disinterested parties sufficiently proving
that execution.

I think it, too, more consistent with probability, and
altogether a more just inference from the evidence, to
conclude that the defendant is mistaken in his recol-
lection of the circumstances attending the execution of
the bond, than that Mr. Hall and Mr. Corbett were
guilty of the gross irregularities which the defendant
imputes to them. I say nothing about estoppel. I
proceed entirely on the weight of evidence, which, in
my opinion, is overwhelming.

The appeal must be allowed with costs, and judg-
ment entered in the court below for the crown with costs,
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1889 FOURNIER J.-Concurred.
THE QUEEN

GWYNNE J.-The proper conclusion to arrive at upon
CHESLEY. the evidence, in my opinion, is that when the bond was

acknowledged by the respondent in the presence of the
witness Hall it was in the condition in which it now
is. Hall, immediately after such acknowledgment
testified upon his oath to the due execution of it
by the respondent, and he has no doubt whatever upon
the subject-that the bond was originally signed in
blank by the respondent, as he swears it was; but, as he
admits, VanBlarcom followed him to the train for the
express purpose of getting the bond acknowledged in
the presence of a witness; for this purpose I can enter-
tain no doubt that VanBlarcom had in the meantime
filled in the blanks in the instrument and made it per-
fect, and followed the respondent to the train to get
him to re-execute the bond in the presence of a witness
who could swear to such execution, and that there-
upon the respondent went before the witness Hall and
acknowledged the signature now at the foot of a per-
fected instrument to be his signature. The time as to
which the respondent speaks of the instrument not
having been perfected, no doubt must be when he
first set his signature to the incompleted instrument,
for there would be no sense whatever in acknowledging
his signature before a witness unless the instrument
was then complete, and the witness before whom he
acknowledged the instrument has no doubt that it
was. It would be senseless in the extreme that the
respondent, himself a lawyer, should go through the
form of acknowledging before a person called upon to
assume the position of a subscribing witness to the
execution of an instrument, that a signature to a paper
with a number of blanks in it not filled up, and so
utterly defective, was his signature. If the respondent
executed the bond, as I have no doubt, upon the evid-
ence, that he did, that is all that is necessary to decide.
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The appeal must be allowed with costs, and judgment 1889

be rendered for the crown in the action. THE QUEEN

V.
CHESLEY.

PATTERSON J.-This is an action against the defend- -
ant as one of the sureties for one VanBlarcom in a bond Patterson J.

dated the 25th day of January, 1881, made in the form
given in 35 Vic. ch. 19, to secure the due performance
of VanBlarcom's duties as saving's bank agent at
Annapolis.

The security was given in pursuance of 31 Vic. ch.
37, the 3rd section of which had been twice amended
with regard to the affidavit of execution and the affi-
davits of justification to be made by the sureties, and
the registration and custody of the bond, and was to
be read from 43 Vic. ch. 3, at the time of the execution
of this bond.

The parties to the bond were VanBlarcom, the princi-
pal, and the defendant and one Lawrence Delap as sure-
ties, each of the three parties being bound in the sum
of $2,000, for the payment of which sums they bound
themselves severally, and not jointly or each for the
other.

The statute required the bond to be proved as to the
due execution and delivery of the same by an affidavit
of an attesting witness made before a justice of the
peace, and also required every surety to make an affi-
davit of justification in the form given or to the effect
thereof; and that the bond, with the several affidavits,
should be recorded at full length in the department of
the Secretary of State of Canada, and the original bond
and affidavits to be deposited, after registration, in the
same department.

It is the duty of the Secretary of State, under section
15, to cause to be prepared for the information of parlia-
ment, within fifteen days after the opening of every
session, a detailed statement of all bonds and securities
registered at his office, and of any changes and entries
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1889 that have been made in reference to the names and

TE QUEEN residence of any sureties, and of the amounts in which
C . they have become severally liable, since the period of

CHESLEY.
- the previous return submitted to parliament.

Patterson J. The act under which the savings banks were estab-
lished, 34 Vic. ch. 6, required every agent to promise
on oath to faithfully perform his duties.

The bond in this case is on a printed form, which
gave also blank affidavits for the principal, subscribing
witness and sureties.

The four affidavits purport to have been made on the
day of the date of the bond, the 25th of January, 1881,
before A. W. Corbett, J.P., at Annapolis.

It is unnecessary to refer to the pleadings, because it
was agreed at the trial that the question to be tried
was Mr. Chesley's execution of the bond or his liability
to pay anything under it in case the breach of the con-
dition should be proved, the trial of that issue being
postponed.

For the crown the bond and affidavits were pro-
duced. Mr. C. J. Anderson, the chief of the savings
bank branch of the Finance department, spoke of the
bond' only. from the entries he looked at and not
from recollection of the particular paper. He says
he sent the blank form to VanBlarcom and received
the bond through the post. He says it was re-
ceived by him on the 22nd February, 1881, but I
do not feel clear, fromn reading the note of his evid-
ence, whether that, which he read from an indorse-
ment on the bond, was the first receipt of it, or
the receipt of it for filing after it had been registered
in the department of the Secretary of State. By the
act of 1880 it ought to have remained in that depart-
ment, though I should gather from what Mr. Anderson
is reported to have said that the former statutes, which
required the securities after registration to be deposited
in the finance department continued to be acted on.
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The other witnesses for the crown were Mr. Corbett, 1889

the J.P., and Mr. Hall, the attesting witness. I shall THE QUEEN

read their evidence,which is short:-(See pp. 308 & 309). E.
CHESLEFY.

Opposed to this there is only the testimony of the -

defendant himself. The main question is whether it Patterson J.

should be taken to rebut the case made for the crown.
(His Lordship read defendant's evidence set out on
page 307)

The learned judge who tried the issue without a
jury gave credence to the defendant's account, and
after discussing the question whether the defendant
was estopped by his conduct from denying that the
bond was his deed, and answering that question in
the negative, he gave judgment for the defendant,
which judgment was affirmed by a majority of the
court, the Chief Justice dissenting.

The following are the trial judge's findings of fact
(See p. 309).

I do not understand the dissent of the learned Chief
Justice to have involved any difference in opinion
from the trial judge upon the facts found,-on the con-
trary, he says the findings were not attacked-but to
have turned on the question of estoppel. The majority
of the court, whose opinions were expressed by Mr.
Justice Smith, appear to have -inclined to the opinion
that the defendant would be estopped if the negligence
imputed to him had been the proximate cause of the
acceptance of the bond by the government, but they
considered the proximate cause to have been the mag-
istrate's false certificate that the defendant had been
sworn before him. The Chief Justice, dissenting from
that understanding of the part playedby the certificate,
and agreeing with the other members of the court on
the general doctrine of estoppel, was of opinion against
the defendant.

My impression is that, had I been trying the case, I
should have given more weight than seems to have
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1889 been given to the intrinsic improbabilities and other con-

THE QUEEN Siderations, some of which I may allude to further on,
V. which appear to me to tell against the defendant's

CHESLEY.
- version of the making of the bond. Still, it is proper

Patterson J. to bear in mind that there are sometiaes matters of
local knowledge understood by the persons concerned
in the trial which influence the verdict without find-
ing their way into the notes of the evidence.

For example, the fact stated by the Chief Justice to
be admitted that the condition of the bond was
violated by the misconduct of the officer does not
appear in any formal manner, nor does the fact,
freely spoken of, that VanBlarcom absconded. He
is alleged in the declaration to have held office till
the 12th of May, 1881. Mr. Anderson says that
he was at Annapolis in May, 1881, and had the
bond there. We may fairly infer that he was there in
consequence of the absconding of VanBlarcom, and, that
being at so early a date, less than three months
from the time the bond first reached his hands, it is
somewhat remarkable that we hear nothing of any
communication at that time with the defendant, because
his repudiation of liability would naturally have led
to some reference to Mr. Hall and Mr. Corbett, whose
recollection could scarcely have failed them so much
as it did when in the witness box three years and a half
later. Under all the circumstances it cannot be said
that any sufficiently clear ground has been made to
appear for disturbing the findings of fact. The deci-
sion of the appeal must therefore turn, as did the judg-
ments in the court below, on the question of estoppel.

There are two propositions formulated by Lord
Esher in Carr v. London and N. W. Ry. Co. (1) one or
both of which will furnish the test of the application
of the doctrine to the facts as found by the judge and
as admitted by the defendant.

(1) L. R. 10 C. P. 307.
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One proposition, which is found at p. 307, is that if a 1889

man, whatever his real meaning may be, so conducts THEQUEEN

himself that a reasonable man would take his conduct C .
CHESLEY.

to mean a certain representation of facts, and that it -

was a true representation, and that the latter was PattersonJ.

intended to act upon it in a particular way, and he
with such belief does act in that way to his damage,
the first is estopped from denying that the facts were
as represented; and the other (1.) that if, in the
transaction itself which is in dispute, one has led
another into the belief of a certain state of facts by con-
duct of culpable negligence calculated to have that
result, and such culpable negligence has been the proxi-
mate cause of leading, and has led, the other to act by
mistake upon such belief, to his prejudice, the second
cannot be heard afterwards, as against the first, to show
that the state of facts referred to did not exist.

See also The Mayor, Constables and Company of the
Merchants of the Staple of England v. The Bank of Eng-
land (2) for a very late judgment of Lord Esher.

It has to be assumed for the purpose of the branch
of the case involved in this appeal, which is, by arrange-
ment, to be decided before the investigation of Van-
Blarcom's dealings in his office is entered upon, that
VanBlarcom is a defaulter, and that the government
was prejudiced by accrediting him as agent.

The difference of opinion in the court below arose
from the different views taken of what was the proxi-
mate cause of that action of the government.

The majority of the court held it to be the affidavits
of justification attached to the bond and falsely certified
by the magistrate to have been sworn before him, while
the Chief Justice considered it was the bond itself, the
proof of the pecuniary responsibility of the sureties
being a collateral matter not affecting the legal validity
of the security, and which might have been dispensed
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1889 with without prejudicing any remedy on the bond,
THE QUEEN although the departmental officials would have failed

CHELEY. in their duty if they had accepted the bond without
-E the affidavits.

Patterson J.
- I think the view of the Chief Justice is the correct
view. That of the majority of the court seems to have
been influenced by attaching too literal a significance
to the word " proximate " as used in one of the proposi-
tions I have quoted.

Lord Esher explained in Seton v. Lafone (1) that he
had taken the word from the judgment in the case of
Swan v. N. B. Australasian Co. (2), and that the word
was there used as meaning the real cause, and he
expressed his preference, in which Bowen L. J. joined
him, for the word "real " as more accurate than the word
" proximate," while Fry L.J. said that he did not feel sure
that the term "real" was any more free from difficulty
than the word "proximate."

What was to be done here was to obtain from Van-
Blarcom a bond with two sureties for the prescribed
amounts. It might have afforded some assistance upon
the issue of fact relating to the actual execution of the
bond to have known the terms of the order fixing the
amount of security required from VanBlarcom, perhaps
as a means of checking the defendant's statement that
$500 or $1,000 was the amount named to him.

That is one particular in which there seems to have
been slackness in bringing out all that might have
thrown light on the investigation. We must for our
present purpose assume that the bond required was
the bond that was furnished. The real cause of the
accrediting of VanBlarcom as agent was the furnishing
of that bond, and, taking that to be so, the question is
whether under the evidence the defendant can be Heard
to deny that it is his deed.

(2) 2 H. & 0. 175.
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On this form of the question the unanimous opinion 1889
of the court below is against him. THE QUEEN

I think we should give effect to that opinion by EECHESLEY.
allowing the appeal and reversing the judgment which P
proceeded upon the erroneous conception of the proxi- P
mate cause.

I assume of course that the affidavit of execution was
untrue as well as the magistrate's certificate to the
other affidavit, but I do not assume that Hall did not
swear before the magistrate to the execution of the
bond. His affidavit as produced to the department
conformed to the requirement of the statute respecting
proof of the execution, and I take the true effect of the
defendant's own statement to be that Hall, in making
the affidavit, did precisely what the defendant intended
that he should do.

The defendant is a barrister and must be credited
with the knowledge of the mode in which these things
are done. When he acknowledged his signature before
Hall in order that Hall should attest the bond as wit-
ness, he did an act which I should, if trying the case,
have considered so inconsistent with his statement
that there was no seal to the paper as to make a strong
demand on my credulity when asked to find that there
was no seal. But, at all events, he said in effect to
Hall: " I have executed this paper which requires an
attesting witness who shall swear to its due execution.
You are to be the witness and to make the affidavit."

His signature of the .affidavit of justification, at the
time and under the circumstances, is nearly as hard to
reconcile with his denial, implied if not expressed, of
connivance at the irregularity of Corbett's proceeding,
or even of procuring Corbett to act as he did. It is
true that he says he relied upon having an opportunity
of seeing that the blanks had been filled up as he had
agreed that they should be filled up, when he should

21
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1889 have the bond before him for the purpose of swearing

THE QUEEN to the affidavits. But that theory gives no reasonable

C . explanation of his signing the affidavit, or even of his
- signing the deed itself, at the time. Confining our-

Patterson J. selves, however, to Hall and his affidavit, there can be

no other conclusion than that nothing further was
intended to be done towards the more complete execu-
tion of the deed, in the presence of Hall, and that Hall

was intended to make affidavit of the due execution of
a completed instrument-in fact to make the affidavit

which he did make as the statutable proof of the
execution.

The case of Awde v. Dixon (1) was mentioned dur-
ing the argument, I think, by one of my learned broth-
ers. In that case an agent had exceeded his authority
by filling up a promissory note for too large an amount.
The court did not say whether or not a forgery had
been committed, but dealt with the case on the ques-
tion of authority, not, however, ignoring the liability
of the principal to be estopped from denying the
authority of the agent.

A party who takes such an incomplete instrument, Parke B. observ-

ed, "cannot recover upon it unless the person from whom he receives

it had a real authority to deal with it. There was no such authority

in this case, and unless the circumstances show that the defendant con-

ducted himself in such a way as to lead the plaintiff to believe that
the defendant's brother had authority, he can take no better title than

the defendant's brother could give."

It was argued for the defendant that the principle
of estoppel in pais does not apply to preclude a man
from denying the execution of a deed.

The argument overlooks the essential principle of
estoppel which is to prevent the assertion that the
fact is contrary to the party's representation in reliance
()n which another has changed his position to his preju-

(1) 6 Ex. 869,
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dice, and the fact of the execution'of a deed does not 1889

differ, in view of this principle, from any other fact. THE QUEEN

The authority mainly relied upon in support of the C

argument was Swan v. N. B. Australasian Co. (1). That -
case may not inaccurately be said to contain all thePattersonJ.

law upon the subject, but I understand it to discredit,
in place of supporting, the wide proposition for which
it is appealed to.

It is undoubted law that authority to execute a deed
for another cannot be conferred by parol, and that a
deed executed with blanks left for material parts which
are afterwards filled up by an agent whose authority
has not been conferred by deed is void. But that doc-
trine must not be confounded, as I think has been done
in the argument, with the principle of estoppel. The
doctrine was firmly settled by Hibblewhite v. McMorine
(2), which was approved in the House of Lords in the
recent case of Socidt6 Gdndrale de Paris v. Walker (3) ;
but when the same deed which was in question in
Hibblewhite v. MeMorine was attacked on the same
ground of imperfect execution in Sheffield Railway Co.
v. Woodcock (4), which was an aci ion for calls, it was
held binding by estoppel. The court refused a rule
nisi on the point of the invalidity of the deed, Parke B.
observing (5):

The defendant held out false colours to induce the company to regis-
ter him as a proprietor, and therefore to bring this action against him.
It is a universal rule of law, that when a party makes a representation
to another whereby the* situation of the latter is altered he is bound
thereby.

In Everest and Strode on Estoppel (6) Swan's case is
discussed at some length, and it is said that the
majority of the judges who gave opinions held that
the doctrine of estoppel by executing instruments in

(1) 7 II. & N. 603. (4) 7 M1. & W. 574.
(2) 6 Ml. & W. 200. (5) P. 583.
(3) 11 App. Cas. 20. (6) At p. 358.

21%
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1889 blank is confined to negotiable instruments and does

THE QUEEN not apply to deeds.

V. The general form in which the learned authors

- express this proposition may, perhaps, be misleading.
o JThe opinions on which it is founded do not go farther

than to hold that the fact of executing a deed in blank
is not by itself such a representation as-will work an
estoppel, while all the judges without exception con-
cede that the principle of estoppel applies to deeds.

The case came first before the courts on an applica-
tion to the Common Pleas to rectify the company's
register; Ex parte Swan (1). The subject of estoppel
was touched upon by all the judges who delivered
opinions. Erle C.J. said (2) :-

Now although the deeds of transfer as between Swan and Oliver
were null and void, yet as between Swan and a purchaser for value on
the faith that they were valil, they may be valid to pass the property,
if not directly, yet indirectly by estopping Swan from setting up his
right against such purchaser.

Again (3)
The principal whose negligence has enabled his agent to cheat a

third party acting with ordinary caution is universally estopped from
denying the authority of the agent.

Further on, referring to the case of the Bank of Ire-
land v. Evans' Charities (4), he said:

Lord Cranworth, in giving judgment, explains the case of Young v.
Grote (5) by the estoppel of a principal from denying his authority to an
agent, where his negligence has enabled the agent to cheat a person
acting with ordinary caution. In Ireland and in the House of Lords
this rule of law was treated as applicable to deeds as well as to nego-
tiable instruments ; and the judgment of the House of Lords, holding
that the negligence was not proximate, by implication holds that if
it had been so between these parties the false deed would have been
valid.

Keating J. made observations to the same effect.
Williams J. and Willes J. took a different view, but, as

(1) 7 0. B. N. S, 400. (3) At p. 432.
(2) P. 431. (4) 5 H. L. Cas. 389.

. (5) 4 Bing. 253.
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I understand the judgments, only as to the signature 1889

in blank being itself sufficient to estop. They thought THE QUEEN

it would be inconvenient to carry the principle of LEY.

Young v. Grote (1) beyond negotiable instruments, Wil- Patrn J.
liams J. using this illustration:

If a man were induced to sign, seal, and deliver to his attorney a
deed of conveyance with the parcels in blank upon the understanding
that it should be filled up by a description of estate A, it would surely
be difficult to contend that if the attorney were fraudulently to fill up
the blank by a description of estate B, the latter would pass to a bond
jide purchaser who paid for the estate on the supposition that he was
buying the latter estate.

Willes J. said :
As a general rule no one can found a title upon a forgery. The doc-

trine adopted in Young v. Grote (1) as to negotiable instruments which
form part of the currency has never yet been extended to conveyances
by deed of land or other property.' I am unwilling to be the first to
do so.

In the Exchequer in Swan v. N. B. Australasian Co.
(2), Wilde B. said (3) :

It has been further contended by some that the doctrine of estoppel
does not apply to the case rof instruments under seal. I have great
difficulty in appreciating this as applied to the case in hand. Greater
effect and more solemn sanction has always been yielded by the law to
deeds than to parol instruments-notably so in ancient times. Whether
in the present day there is any practical benefit in preserving this dis-
tinction I do not stop to inquire, for there is no question here of
invalidating or impeaching a deed by estoppel. The case sets out with
a deed of transfer by the plaintiff. It is the plaintiff who avers it to
be void ; and the doctrine of estoppel, so far as it intervenes at all,
is called in aid to support the deed, not to impeach it. Whatever the
superior sanction or extra force of a deed may be, the estoppel in this
case, so far from coming into conflict with it, is in harmony with it ;
and it is difficult to see why, if a man is restrained or estopped from
repudiating a parol transfer, he should be less restrained by the same
estoppel from repudiating a solemn transfer by deed.

Pollock C.B. concurred with the judgment of Wilde
B. Martin B. and Channell B. held that there was no

(1) 4 Bing. 253. (2) 7 H. & N. 603.
(3) P. 634.
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1889 estoppel in the case, but on the ground that it would
THE QUEEN be worked only by some representation made by state-

ESL. ment Or by conduct of what was untrue, and not by
- negligence only. This will appear from a short extract

Patterson J.
from each of their judgments. Martin B. (1)

Those are the cases which have been cited, and I think it may be said
with certainty that there is not one of them, which is an authority for
the proposition, that when a deed is not the deed of the party he may
be estopped by negligence or carelessness on his part from being
permitted to aver that it is not.

And Channell B. (2) :
In all cases of the kind of estoppel we are now called upon to con-

sider, the party has, I conceive, either himself made, or authorized to
be made, a statement of fact, untrue, or he has conducted himself so
as to give rise to the belief of a fact not true.

I call attention to this dictum as very closely
applicable to the conduct of the present defendant.

In the Exchequer Chamber (3) Mellor J., referring
to the judgment delivered by Wilde B. in the court
below, said (4) :

There are also cases in which " when a man has wilfully made a false
assertion calculated to lead others to act upon it, and they have done
so to their prejudice, he is forbidden, as against them, to deny that
assertion." Whilst I and my brother Wilde entirely assent to that
proposition, I hesitate as to the next, " that if a man has led others
into the belief of a certain state of facts by conduct of culpable neglect
calculated to have that result, and they have acted on that belief to
their prejudice, he shall not be heard afterwards, as against such
persons, to shew that that state of facts did not exist." Assuming for
the purposes of this case both these propositions to be true, I agree
that they extend to transactions in which a deed is required to transfer
an interest or a right, not by validating a void deed, as was supposed
on the argument, but by holding that parties shall not be permitted to
aver, against equity and good faith, the invalidity of a deed which,
either by words or conduct, they have asserted to be valid, and upon
which the others have acted : (5)

(1) P. 649. (5) Sheffield and Manchester Rail-
(2) P. 657. way Company v. Woodcock, 7 M. &
(3) 2 H. & C. 175. W. 574.
(4) P. 176.
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He then examined the facts and held that the judg- 1889

ment below should *be affirmed on the ground that TH QUEEN

negligence in the particular transaction had not been V.
shown to have caused the loss. Keating J. holding Patterson J.
that the negligence had been established, said:

That a party may so -estop himself, even in the case of a deed,
although denied in the courts below, has not been argued in this
court, and I shall therefore content myself by referring to the judg-
ment of the Chief Justice in ex parte Swan, and of my brother Wilde
in this case in the Court of Exchequer in support of that position,
merely adding that I am not aware of any decision which counteracts
it.

Blackburn J. held (1) that to preclude a party
from denying that a document is his deed, his conduct
must

Come within the limits so carefully laid down by Parke B. in deliver-
ing the judgment of the Court of Exchequer in Freeman v. Cooke (2).

And Byles J. said (3) that the position that mere negli-
gence of an alleged grantor may estop him from showing
that an instrument purporting to be his deed, is not his
deed, is both novel and dangerous. Willes J. merely ex-
pressed his concurrience in the judgment of the majority
of the court which was against the existence of the negli-
gence relied on in the case. Crompton J. was of opinion
that the conduct of the plaintiff was not such as to pre-
vent him from setting up the truth according to the rule
laid down in Freeman v. Cooke (2); and Cockburn C. J.
also discussed the subject of the estoppel with reference
to the principle of the decisions in Pickard v. Sears (4)
and Freeman v. Cooke (2) coming to the conclusion ihat
negligence alone, although it may have afforded an
opportunity for the perpetration of a forgery by means
of which another party has been damnified, is not of
itself a ground of estoppel, and being also of opinion
that negligence had not been established.

(1) P. 181. (3) P. 184.
(2) 2 Ex. 654 (4) 6 A. & E. 469.
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1889 I have gone to the trouble of making these extracts,
THE QUEEN not only for the purpose of demonstrating the consensus

CHELEY. of opinion in favor of the appicability of the ordinary
- doctrine of estoppel to the fact of the execution of a

Patterson J deed in the same way as to any other fact ; but also to
show that a majority of the judges who took part in the
decision cannot with accuracy be said to have held
opinions opposed to such estoppel -being capable of
being worked by culpable negligence.

On that side of the question, there are no doubt the
names of Cockburn C.J., of Blackburn J. and of Martin
and Channell BB. Perhaps Crompton J. should also
be counted. On the other side, we must place Erle

* 0.J., Pollock C.B., Keating and Mellor JJ. and Wilde B.
I think we should add to these Williams and Willes JJ.
for they went no farther, as I understand their utter-
ances, than to hold that the mere fact of executing a
deed in blank is. not such negligence as will estop.

Some American cases were also relied on. They
could of course have little influence if opposed to what
I have shown to be the course of English opinion, but
they do not in themselves bring much aid to the
defendant's argument.

The case that seems most in point, as far as regards
its leading facts, is United States v. Nelson (1) decided
in 1822 by Chief Justice Marshall in Virginia. A
surety for a paymaster there had executed his bond in
blank, and was held not bound by it though it had
been filled up exactly as he intended it to be. The
facts are not so strong as in this case, but would never-
theless have been quite sufficient, as one would think,
to estop the party who certainly executed the bond
with the intention of its being used to procure credit
for his principal. The principles of estoppel, though
of course familiar at the time, had not been so systema-

(1) 2 Brock. 64.
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tically stated as they have been in the series of cases 1889

beginning with Pickard v. Sears (1) which was decided THE QUEEN

in 1837. The case was not decided by Chief Justice C'ELEY.
Marshall with reference to those principles, and it is -
opposed to the judgment of Chief Justice Parsons in the Patterson J.

earlier case of Smith v. Crooker (2.)
Preston v. Hull (3) decided in Virginia in 1873, which

was also much relied on, was the case of a bond
executed with a blank for the name of the obligee
which was intended to be filled up with the name of
a person from whom the obligor's agent expected to
obtain a loan of money for the obligor. He did not
get the money from that person, but got it from another
and inserted the lender's name in the blank. It was
simply a question of authority. Staples J. concluded
his judgment by saying:-

In truth the doctrine of estoppel has no application to the case.

The.party advancing the money is put on his guard by the face of the
paper. He sees that it is not a deed and he is bound at his peril to
inquire into the authority of the agent to make it a deed. It cannot
be justly said that he has been deceived by the party whose signature
is attached to the writing.

The result is that both of the propositions which I
have quoted from Carr v. London 4- N. W. Ry. Co. (4)
apply to the allegation of estoppel with regard to the
execution of deeds, and the evidence brings the defend-
ant within them both.

I have not dwelt upon the evidence as establishing
culpable negligence, because that aspect of it was
fully and properly dealt with in the court below. I
add to the observations there made what I have said
as to the active conduct of the defendant in pro-
curing, as in effect he did, the attesting witness to
make the affidavit of execution. He directly led to

(1) 6 A & E. 469 (3) 14 Am. Rep. 153 ; 23 Grattan
(2) 5 Mass. 538. 600.

(4) L. R. 10 C. P. 307.
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1889 the acceptance of the bond by the department and

THE QUEEN cannot now be heard to deny its validity.
E. The appeal should be allowed with costs and the

CHESLEY.
- rule made absolute for judgment for the crown on the

Patterson J. question debated at the trial.

The costs below, both of the trial and of the pro-
ceedings before the court in banco, should follow the
result of the action, but that result will not be known
until the conduct of VanBlarcom has been inquired
into.

Appeal allowed with costs.

Solicitor for appellant: Wallace Graham.

Solicitor for respondent: C. S. Harrington.
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PHILIP O'CONNOR (PLAINTIFF)............ .. APPELLANT; 1888

AND *Nov. 14.

THE MERCHANTS MARINE IR- RESPONDENTS 1889
SURANCE CO. (DEFENIJANTS)... *Ma 18.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Marine insurance--Exceptions irn policy-Barratry-Proxinate cause of

loss-Perils of the seas.

Insurance in a marine policy against loss "by perils of the seas " does
not cover a loss by barratry.

It is not necessary that barratry should be expressly excepted in a
marine policy to relieve the insurers from liability for such a loss.

Per Strong J. dissenting.-If the proximate cause of the loss is a peril
of the seas covered by the policy the underwriter is liable though
the primary cause may have been a barratrous act.

APPEAL from a decision of thp Supreme Court of
Nova Scotia (1) sustaining a verdict on the trial for
the defendant.

This was an action on a marine policy brought by
the mortgagee of the vessel insured. The defence was
that the vessel was wilfully sunk and destroyed by
the master, and the evidence on the trial showed that
holes had been bored in the vessel by the master's
directions which caused her to sink. There was no
exception in the policy of loss from barratry, nor was
barratry expressly insured against, and the only ques-
tion raised on the appeal was whether the plaintiff
could recover as on a loss by the perils of the seas
under the ordinary clause in a marine policy. The
judgment in the court below, both on the trial and on
appeal, was in favor of the company.

Mac Master Q.C. and W. B. Ross for the appellant

* PRESENT-Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne
and Patterson JJ.

(1) 20 N. S. Rep. 514.
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1889 (The court intimated that they were concluded by the
O'ONNOR findings in the court below as to the facts, and the

MERCHANTS counsel did not press the contention set out in the
MARINE factum that there was no barratry in point of fact.)
INS. Co.

. As to whether or not barratry avoids a policy when
there is no express exemption see Hamilton v. Pandorf
(1); Earle v. Rowcroft (2).

Barratry was not the proximate cause of the loss.
Hamilton v. Pandorf (3).

The insured being a mortgagee is in a different
position from that of an owner. Merchants Shipping
Act R. S. C. ch. 72 s. 36.

MacCoy Q.C. for the respondents. If barratry is not
expressly insured against it will relieve the insurers,
Cory v. Burr (4) ; Waters v. Merchants Louisville Ins.
Co. (5); Parkhurst v. Gloucester Ins. Co. (6).

As to barratry being the proximate cause, see Cory v.
Burr (4); Arnold on Marine Insurance (7).

The insured being a mortgagee can only recover for
a total loss and mere submersion is not such a loss.

And see Aspinall's Rep. of Mar. Cas. (8).

SIR W. J. RITCHIE C.J.-The court found barratry
committed and, in my opinion, could not find other-
wise. Barratry is a peril specially insured against by
express words and which was not specially insured
against in this case. Mr. Parke, speaking upon insur-
ance upon a ship in any lawful trade says: " If the
captain commits barratry by smuggling the under-
writers are answerable, othewise the word barratry
should be struck out of the policy."

This, in my opinion, was not a loss by perils of the

(1) 12 App. Cas. 518. (5) 11 Peters 213.
(2) 8 East. 134. (6) 100 Mass. 301.
(3) 12 App. Cas. 523-4. (7) P. 749 of Ed. 6.
(4) 8 App. Cas. 393. (8) P. 26.
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sea, but by barratry. The loss, in my opinion, cannot 1889

be separated from the barratrous act which was not o'CONNOR
insured against. Therefore, I think the appeal should IERCANTS
be dismissed with costs. MARINE

INS. Co.

STRONG J.-With much regret, though I cannot say Strong J.

with any doubt, I am compelled to differ not only from
the court appealed from, but also from the majority of
this court, for I am of opinion that the appeal ought
to be allowed. As regards two of the grounds of
appeal I am with the respondents. I agree that the
evidence, so far as the purposes of the present appeal
are concerned, is so strong that the findings of Mr.
Justice Smith as to the facts cannot on any recognized
principle applicable to the exercise of appellate juris-
diction be now disturbed. I am further of opinion
that on authorities which it would be a mere parade
of citation to quote the policy sued upon does not
cover losses by barratry of the master and crew.

On a third ground, however, very distinctly taken
in the appellant's factum, I am compelled to differ as
well from the learned judges in Nova Scotia as from
the Chief Justice and my brethren in this court.

The learned judge who tried the case found that the
vessel was not lost by any of the perils assured against,
but was scuttled by direction of the master. This is
in substance the effect of the judgment on the 4th,
12th, 13th and 16th paragraphs of the statement or
defence as finally entered by the Supreme Court. I
am of opinion that this judgment was erroneous; thai
on the facts in evidence the loss of the vessel was
undoubtedly caused by perils insured against.

Perils of the seas are within the express terms of the
policy, and the appellant insists that the proximate
cause of the loss being certain leaks which caused the
vessel to founder and sink, the proximate causes or
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1889 the loss were perils of the seas. It seems to me that
o'CoNNOR whatever may have been the state of the case formerly

M . this identical question is concluded by very high andMERCHAINTS
MARINE very recent authorityin favor of the appellant. The
INS. Co.

- cases I refer to are those cited by the appellant of
Strong J. Hamilton, Fraser 4 Co. v. Pandorf 4- Co. (1), and Wilson

& Co. v. Owners of Cargo ex Xantho (2), both decided

by the House of Lords on the 14th of July, 1887. By
these cases it was decided in the first place that the
w9rds " dangers and accidents of the seas," and of course
the equivalent expression "perils of the seas," were to
receive the same construction, whether used in defin-
ing the risks covered by the policy in a contract of
marine insurance, or used for the purpose of describing
excepted perils in favor of the shipowner in a charter
party or a bill of lading. Next it was decided, virtually
in both cases but certainly in the case of Hamilton v.
Pandorf (1) that when a court is called upon to determine
whether a loss has arisen from a " peril of the sea " it
is to regard, not the remote or originating but only the
proximate and immediate cause of the loss. Thus, in the
case of Hamilton v. Pandorf (1) it was held that though
damage caused to a cargo by rats was not a peril within
an exception in favor of the shipowner of dangers and
accidents of the seas, yet that when rats had caused a
leak the damage thence arising from sea water was
within the exception. And in the other case of Wilson
v. Owners of Cargo per Xantho (2), it was in like manner

held that though a collision was not per se within a
similar exception to that before mentioned yet when
the collision caused the vessel to founder the loss so
occasioned was within the exemption in favor of the
shipowner. It follows from these cases, and especially
from many passages in the judgments in both of them,
that the learned lords who decided them inteinded

(1) 12 App. Cas. 518. (2) 12 App. Cas. 503.
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that their decisions should apply to policies of insur- 1889

ance, in determining what losses came within the words o' soR
" perils of the seas." Indeed, in the case of Wilson V.

MERCHANTS
v. The Cargo, 4-c., (1) in the concluding paragraph MARINE

of Lord Macnaghten's judgment he says this in so IN. Co.

many words. It follows that when there is a loss, as Strong J.
in the present case, proximately and immediately
resulting from the foundering of the vessel caused by
a leak, it is a loss from " perils of the seas," though it
may have been barratrously caused by the scuttling of
the ship by the master and crew. This, of course,
always implies that the assured is free from any
complicity in the act of barratry. In such cases it is
considered that the immediate cause of damage and
loss is the sea, and this is within the contract of the
underwriter who has assured against perils caused by
the sea.

The plaintiff in the present case is a mortgagee, and
it is not pleaded or suggestedthat he was in any way
privy to the wilful destruction of the vessel by the
master and mariners composing the crew.

I am of opinion that the appellant is entitled to
judgment.

TASCHEREAU J.-I would dismiss this appeal. I
think the plaintiff must fail for the reasons given by
Mr. Justice McDonald in the court below.

G-wYNNE and PATTERSON J. concurred.

Appeal dismissed ioith costs.

Solicitor for appellant: Otto S. Weeks.

Solicitor for respondents: William P. Mac Coy.

(1) 12 App. Cas. 503.
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1888 JACOB R. WINCHESTER (DEFENDANT)..APPELLANT;

*Nov. 17. AND

189 WILLIAM L. BUSBY (PLAINTIFF)...........RESPONDENT.
*Mar. 18. ON APPEAL FROM THE SUPREME COURT OF NEW

BRUNSWICK.

Ship and shipping-Charter party-Delivery of freight-Payment-Con-
current acts-Tender-Trover for cargo-Lien.

A cargo of coal was consigned to B. and the master of the vessel refused
to deliver it unless the freight was pre-paid, which B. in his
turn refused but offered to pay it ton by ton as delivered. By
direction of the owner's agent the coal was taken out of the ves-
sel and stored, whereupon B. tendered the amount of the freight
and demanded it, but the agent still refused to deliver unless the
cost of storage was also paid. In trover against the master:

Held, affirming the judgment of the court below, Gwyune J. dissent-
ing, that the refusal of the agent after tender of the full freight
was a conversion of the cargo for which trover would lie.

Held, per Patterson J., that trover would lie, but not against the master
who was only the servant of the agent and acting under his direc-
tions.

Held, also, that an action ex delicto for breach of duty in not delivering
the coal according to the bill of lading would not lie.

APPEAL from a decision of the Supreme Court of
New Brunswick (1) affirming a verdict for the plaintiff
entered at the trial by consent, with leave to both par-
ties to move.

The plaintiff was consignee of a cargo of coal carried
in plaintiff's vessel from Cape Breton. The charter
party required the master of the vessel to deliver the
coal on payment of the specified freight, and the con-
signee refused to pay the freight before delivery, but
offered to pay it ton by ton as the cargo was landed.

*PRESENT-Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne
and Patterson JJ.

(1) 27 N. B. Rep. 231.
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The customary mode of discharging coal at St. John, 1888
N.B., the port of discharge, was by taking it out of thew, TER

vessel in tubs and loading it into carts in which it v.
was carried away as the consignee should direct. -

The agent of the owner of the vessel refused to
deliver the coal until the full freight was paid, and
after some discussion on both sides the coal was landed
and stored by the agent. When it was all in the
warehouse the consignee tendered the full amount of
the freight, which was refused unless the costs of
storage were also paid. The consignee then brought
an action against the master of the vessel, his declara-
tion containing three counts on the bill of lading and
a uount in trover. The defendant demurred to the
former and his demurrer was sustained. On the trial
on the trover count a verdict was entered by agree-
ment for the plaintiff for damages assented to, with
leave to the plaintiff to move to amend his declaration
by adding a count for special damages, and to the
defendant to move for a new trial or a verdict. The
Supreme Court of New Brunswick affirmed the verdict.
The defendant then appealed to the Supreme Court of
Canada and the plaintiff filed a cross-appeal from the
judgment on the demurrer to the declaration.

Weldon Q.C. for the appellant. The English cases
show that the two acts, delivery of the goods and pay-
ment of the freight, are concurrent acts, and all that is
necessary is that the parties shall be ready and willing
to perform their respective acts. Paynter v. James (1);
Kirchner v. Venus (2) ; Gilkison v. JMiddleton (3).

The master could not comply with the proposal to
pay the freight on each ton as delivered, as he would
lose his entire lien by delivering a part of the goods.
Neill v. Reed (4).

(1) L. R. 2 C. P. 348. (3) 2 C. B. N. S. 134.
(2) 12 Moo. P. C. 361. (4) 4 All. (N.B.) 246.

22
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1888 There was no evidence of conversion, and the

WIm HETERplaintiff could not succeed on the count in trover.

va. Tones v. Hough (1) ; Milgate v. Kebble (2).
- W. Pugsley and C. A. Palmer for the respondent.

There is no right in the vessel to pre-payment of
freight. Meyerstein v. Barber (3).

In the English cases referred to the goods were out
of the vessel and in a position to be delivered as soon
as the freight was paid. Paynter v. James (4). And
the American law is precise on the subject. Brittan v.
Barnaby (5).

The learned counsel also referred to Brown v. Tanner
(6). I

Even if the master had a right to retain the goods
for his freight he had no lien for the cost of storage.
Kerford v. Mondel (7) ; Jones v. Tarleton (8).

Then as to the cross-appeal. By the practice in New
Brunswick the form of action in actions ex contractfi and
ex delicto is the same (9). And see Cato v. Irving (10).

SIR W. J. RITCHIE C.J. concurred in dismissing the
appeal and affirming the judgment of the court below
in every respect.

STRONG J.-I see no inconsistency between the char-
ter party and the bill of lading in any respect which
is material in the present action. The appellant was
bound to deliver the cargo to the holder of the bill of
lading at the port of discharge upon such holder pay-
ing the freight, and a refusal by the appellant so to
deliver upon a tender of the amount due for freight
would primd facie be in law a conversion of the pro-

(1) 5 Ex. D. 115. (6) 3 Ch. App. 597.
(2) 3 M. & G. 100. (7) 28 L. J. N. S. (Ex.) 303.
(3) L. R. 2 C. P. 50. (8) 9 M. & W. 675.
(4) L. R. 2 0. P. 348, (9) Cons. Stats. N.B. c. 37 s. 46.
(b) 21 How. 527. (10) 5 De G. & Sm. 224.
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perty for which the holder of the bill of lading would 1889
be entitled to recover damages. It has never beenwm TER

questioned that the title to, and property in, the cargo BeV.
had vested in the respondent as the indorsee of the -
bill of lading. Further there never has been any Strong J.

dispute as to the amount properly payable for freight,
this being, as is admitted on all hands, $637.10. And
it is not disputed that this sum wos duly tendered by
the respondent to Schofield (in whose charge the
appellant had left the cargo when he went away to
Digby) and refused by him Schofield claiming in
addition to a lien for freight, a lien also for expenses
incurred in landing and warehousing the cargo. It is
clear upon authority that, in the absence of any
statutory provision similar to that which exists in
England, authorising the master to land and ware-
house the goods and to retain possession for the ex-
penses of so doing, he has no right to a lien, beyond
the freight, for the latter charges, though he maybe
justified in landing the cargo and depositing it in a
suitable place, either in the warehouse of the shipowner
or in that of a general warehouseman or wharfinger;
in either of which cases, however, the master would
himself retain the constructive possession and thus be
in a position to answer the demand of the holder of
the bill of.lading (1). For the charges incidental to
such landing and warehousing the master must, how-
ever, look to the personal liability of the cargo owner,
his right of retention by way of lien being at common
law confined strictly to the amount due for freight.
The decision of this appeal must therefore depend alto-
gether upon the answer to a single question namely:
Was Schofield, whom the appellant placed in charge of
the cargo and who also happened to be the managing
owner of the vessel, a person for whose acts the appel-

(1) Meyerstein v. Barber L. R. 2 at P. 55 ; Mars-le-Blanch v. Wilson
C. P. 38 in a judgment of Willes J. L, R, 8 C, P. 229,

22y?
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1889 lant was responsible ? For if he was there was plainly
WINCHSTERa conversion for which the respondent was entitled to

' recover.
BUSBY.

-g The appellant, according to well established prin-
ciples of mercantile law for which it would be a mere
parade, serving no useful purpose, to cite authorities,
having received the goods in pursuance of a contract,
evidenced by the bill of lading which he had signed,
had no right to deliver the goods specified in it to
any person other than a legal holder of that bill of
lading. Then what took place between the appellant
and Schofield either amounted to a delivery of the cargo
to the latter for purposes inconsistent with the rights
of the respondent, or Schofield was merely placed in
charge as the custodian of it, the constructive posses-
sion remaining vested in the appellant. The appellant
in his deposition says in so many words that he
"delivered up " the cargo to Schofield. If this piece
of evidence is literally and strictly construed against
the appellant such delivery would of itself have con-
stituted a conversion: the appellant, however, is entitled
to a more favorable interpretation of his conduct, and
we must therefore regard Schofield as having been
placed in possession of the cargo, merely as the agent
or caretaker of the appellant who could not lawfully
part with the possession of it to any one but the holder
of the bill of lading. It follows that the appellant
still retained the constructive possession and that he
is therefore responsible for the wrongful acts of Scho-
field, and Schofield having been guilty of a conversion
in refusing delivery upon the tender of the freight, the
appellant has been rightly held answerable in damages
for this wrongful act of his agent. The judgment of
the Supreme Court is therefore, in my opinion, in all
respects right and should be affirmed with costs.

The cross appeal is entirely unfounded. As the
declaration was originally framed in contract, it dis-
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closed no cause of action in the respondent, the in- 1889
dorsee of the bill of lading between whom and thew, TER

appellant there was no privity, and the judgment on s.

demurrer is therefore unimpeachable. The cross appeal -

must also be dismissed with costs. Strong J.

TASCHEREAU J.-Concurred in affirming the judg-
ment of the court below.

GWYNNE J.-The only question on the principal
appeal (of the defendant) is as to the right of the
plaintiff to recover upon the count for trover, and I am
clearly of opinion that no case whatever of conversion
was made out against the defendant. Upon the
arrival of the vessel at her destination in St. John,
New Brunswick, the vessel and her cargo were
delivered over by the master, the above appellant, to
Schofield, managing owner of the vessel and with
whom the plaintiff had signed a charter party under
which the cargo was conveyed to St. John, and
thereafter the master never had any control over or
possession of the cargo. At the expiration of a week,
the cargo not having been taken by the plaintiff and
the freight paid (it is unnecessary to refer to what
took place between the plaintiff and Schofield in the
interim) the managing owner, Schofield, placed the
cargo in a storehouse in St. John. Now, the only evidence
of conversion offered was of the tender of the freight
made by the plaintiff to the managing owner Schofield
and a demand upon him for the cargo, and his refusal
to deliver it unless the charges attending the storing
the cargo should be paid; for this refusal it is suffi-
cient, in my opinion, for the determination of this
case to say that the defendant Winchester, who had
at that time no control over or possession of the cargo,
and to whom the freight was not tendered and upon
whom no demand for delivery of the cargo was then
made, and who, consequently, did not refuse to deliver
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1889 what he had not, can not be made responsible. It is
WINCHESTERidle to say that Schofield, who did make the only

BUSBY, refusal of which there was any evidence, and who
- alone had control over and possession of the cargo, and

Gwynne J. who, as the person who, as manager and part owner of
the vessel, had entered into the charter party with the
plaintiff, was acting as the agent of his servant the
defendant. The appeal of the defendant must, in my
opinion, be allowed, and the cross-appeal of the
plaintiff dismissed-both with costs.

PATTERSON J.-The respondent, who is plaintiff in
the action, obtained a verdict against the appellant for
$1,138.90. The appeal is from the refusal of the court
in banc to enter a uon-suit, and there is a cross-appeal
by the plaintiff from a judgment on demurrer to some
counts of his declaration.

The defendant was captain of the brigatine Curlew,
and was not owner or part owner.

The managing owner was Mr. Schofield, of St. John.
The plaintiff lives at St. John, and desiring to have a
cargo of coal brought from Cape Breton to St. John, he
made an agreement with Mr. Schofield, which was set
out in a charter party in these words:-

ft is this day mutually agreed between Mr. S. Schofield, managing
owner of the good ship or vessel called the " Curlew," J. R. Winchester
master, of the measurement of 330 tons, or thereabouts, now at Sydney,
C.B., and Mir. W. L. Busby, of this city, merchant, and charterer, that
the said ship being tight, staunch and strong, and every way fitted for
the voyage, shall procoed to Little Glace Bay, and there load from
charterer or agent a full and complete cargo of coal, under deck, not
exceeding what she can reasonably stow or carry over and above her
tackle, apparel, provisions and furniture, and being so loaded shall
therewith proceed to St. John, N.B., or so near thereto as she may
safely get, and deliver the same, on being paid freight, as follows: One
dollar and fifteen cents per ton, of 2,240 lbs., mine weight, etc.

Dated 2nd September, 1886.

In pursuance of this agreement the Curlew
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received at Little G-lace Bay, C.B., on the 9th of the 1889
same month of September, from the Caledonian CoalwiNs 8TER

and Railway Company, a cargo of coal. BUvS.
Donald Carmichael is agent at St. John for the Cale- -0. Patterson J.

donia Company, and is the person mentioned in the
bill of lading signed by the defendant, which reads as
follows:-

Shipped by the Caledonia Coal and Railway Company for account
of D. Carmichael, Esq., in good order, on board the brigantine " Cur-
lew," whereof the undersigned is master for the present voyage, now
lying in Glace Bay, C.B., and bound for St. John, N.B. To say:

Five hundred and fifty-four (554) tons, more or less, of coal from
the Caledonia Coal Mine, which I promise to deliver in like good order
and condition at the port of St. John, N.B. (the dangers of the seas
only excepted) unto D. Carmichael, Esq., or to his assigns, he or they
paying freight for the same at the rate of per charter party on the
amount so delivered.

In witness whereof, the master of the said vessel hath affirmed to
four bills of lading, all of this tenor and date, one being accomplished
the others to stand void.

Dated at Glace Bay, C.B., this ninth day of September, 1886.

J. R. WINCHESTER.

The vessel duly arrived with the cargo at St. John,
and after her arrival the events happened out of which
this action has arisen.

The plaintiff, as is not disputed, was owner of the
coal and entitled, as between himself and the Cale-
donia company, to receive it. He had given his note to
Mr. Carmichael, "as usual," as that gentleman says,

-for the cargo, and Carmichael had indorsed the bill of
lading to him either on the day the vessel arrived or
the day before.

It will be worth while to glance at the evidence
respecting the date of the arrival of the vessel and the
transactions that immediately followed, for there is a
little confusion in it. The defendant says he arrived
on the 16th of September, and that is borne out by
other facts. But he also says that he arrived on Friday,
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1889 while by the almanac the 16th was Thursday. The

WINCHETERdiscrepancy does not appear to have been detected at

B Y the trial, and it is carried into the appellant's factum.

Patterson J The defendant further says he hauled to the wharf
o Jon the day of his arrival, which he again calls Friday,

and that on Saturday about noon he left for Digby, in
Nova Scotia, where he remained four weeks. He must
have left on Friday, the day after his arrival, and when

(giving his evidence eleven months afterwards) he
calls it Saturday, he does so from a lapse of memory,
intending to say it was the day after his arrival. He
tells us that the bill of lading was not presented to
him before he left; that he did not know the plaintiff;
and that he does not recollect seeing the plaintiff.

The plaintiff, on the other hand, says he saw the
captain and mate at the vessel on the Saturday morn-
ing and spoke to the captain. If the incident occurred,
and occurred on Saturday, the plaintiff must have mis-
taken some one for the captain; but as Saturday was
the 18th and as the plaintiff received a letter, which I
shall notice, from Mr. Schofield on the afternoon of
Friday the 17th, and had also more than one interview
with Mr. Schofield's clerk on that afternoon, it is as
plain as possible that his recollection is at fault when
he says he asked the captain at the vessel on Saturday
morning, when on his way to his office, when the vessel
would be ready to discharge.

The matter deserves attention only in connection
with the fact that the defendant took no part, person-
ally, in any of the doings on which the plaintiff founds
his action.

Whether Schofield's sins of commission, if the plain-
tiff was sinned against, are to be imputed to the defen-
dant, or whether he is chargeable with sins of omission,
will have to be considered.
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When the defendant went to Digby he left the ves- 1889
sel in charge of the managing owner, Mr. Schofield. WIN cSTER

These are some of his replies to questions put on re- B .

examination by counsel for the plaintiff, by whom the - .

. Patterson J.
defendant was called as a witness:-

Q. In whose charge did you leave the vessel? A. Mr. Schofield's.
Q. There must have been some one on board of the vessel in charge?

A. The mate had charge, under Mr. Schofield's direction.
Q. And you delivered the cargo up to Mr. Schofield, as you have

said? A. Yes.

It had been arranged between the plaintiff and Mr.
Schofield, before the arrival of the vessel and before
the bill of lading was indorsed to the plaintiff, that
she was to go to Magee's wharf, and not to the next
wharf which the plaintiff had leased but which had
not sufficient length for the vessel. On Friday the
17th Schofield wrote to the plaintiff a letter which the
plaintiff received at 4.30 in the afternoon, stating that
the Curlew was then in a discharging berth at Magee's
wharf and ready to commence discharging the cargo
of coal in accordance with the charter party. Later in
the same afternoon, Mr. Miller, a clerk of Mr. Schofield's,
called on the plaintiff, who showed him the bill of
lading which had been indorsed to him. Miller said
it would have to be exchanged for the unindorsed bill
which Mr. Schofield had, but the plaintiff refused to
give up his indorsed bill until he received the cargo.
An hour or so afterwards Miller came again and told
the plaintiff that if he did not give up the indorsed
bill of lading Schofield would demand payment of the
freight before the delivery of the coal. At another
time, which the plaintiff puts as about 9.30 on Satur-
day morning, Miller again urged the giving up of the
indorsed bill of lading, and the plaintiff still refusing,
Miller told him that Schofield might take an indorsed
acceptance at ten days for the freight; but that also
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1889 the plaintiff declined to give, saying it would virtually
WINCHESTERbe paying the freight.

'v. Schofield then wrote to the plaintiff the following
- - letter

Patterson J. .I beg to direct your attention again to the fact that the brigantine
'Curlew' is in a discharging berth at Magee's slip, and ready to deliver
the cargo of coal to you in accordance with the charter party.

I enclose a bill of the freight, amounting to $637.10, and have again
to request payment of the same from you.

I also hereby give you notice that unless the freight is paid to me by
five o'clock this evening I shall then make arrangements to land and
store the cargo at your expense and risk.

To this the plaintiff replied on the same afternoon-
Saturday the 18th-having in the mean time been
verbally informed by Mr. Miller that they were going
to store the cargo :-

I am in receipt of your favors of the 17th, and also that of the 18th
inst., with enclosure as stated; and in reply beg to say that I am, and
have been, ready to receive and take delivery of the cargo per brigan-
tine ' Curlew' since nine o'clock this morning, and to pay freight on
same, as delivered, to the master, owners, or other persons entitled to
receive the same, but up to the present am without any proof that
you are entitled to receive the same.

I now hereby beg to give you notice, that if you land and store the
cargo I will hold you and the master and owners of the said vessel
answerable for all losses and damages that I, the owner of said cargo,
may sustain by your action. And unless the master and owners of
the said vessel proceed forthwith to deliver me the said cargo in suit-
able hours and weather I shall hold them liable for all damages and
losses that I may sustain by reason of their failure to deliver me the
said cargo in accordance with the terms and conditions of the charter
party, dated 2nd September, 1886.

On the morning of Monday the 20th the vessel began
discharging the coal which was carted to a store-house
under Schofield's directions, and the whole cargo was
so discharged and stored by the following Friday.
There had been no tender of freight in the mean time,
though an oral proposal had been made on the part of
the plaintiff, but not acceded to by Schofield, that the
coal should be delivered to the plaintiff on his paying
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freight for each ton as delivered. That delivery would 1889

have been the delivery from the vessel into the plain-WIN STER

tiff's carts. V.BUSBY.
The only tender of freight was when the last cart -

load was being removed to the store. The plaintiffPatterson J.

then tendered $657.10, the fall amount originally
claimed, and demanded his coal, but Schofield refused
unless a further amount for storage, &c., was paid, and
he afterwards sold the coal.

Schofield is not a party to this action which is against
Winchester alone.

The declaration originally contained three counts,
all of them being upon the bill of lading. The first
alleges a promise to the Caledonia Coal and Railway
Company to deliver the coal to D. Carmichael or his
assigns; the other two allege the promise to have been
made to Carmichael, differing from each other only in
the statement of the consideration for the promise.
Each count of the three avers that Carmichael indorsed
the bill of lading to the plaintiff, whereby the property
in the coal passed to the plaintiff; and each count con-
cluded by alleging that:-

The delivery of the said goods, as aforesaid, was not prevented by any
of the perils or casualties aforesaid. And all conditions were per-
formed, and all things happened, and all times elapsed necessary to
entitle the plaintiff to have the said goods delivered to him at the port
of Saint John, N.B., aforesaid, yet the said goods were not delivered
to the plaintiff at the port of Saint John, N.B., aforesaid; whereby the
same were wholly lost to the plaintiff.

These counts were demurred to on the ground that
the contract with Carmichael did not pass to the plain-
tiff by the indorsement of the bill of lading, as it would
do in England under 18 and 19 Vic. ch 111, and were
held bad on the law laid down in such cases as Thomp-
son v. Dominy (1) and Howoard v. Shepherd (2); the
principle being that which was thus tersely expressed

(1) 14 M. & W. 403. (2) 9 0. B. 297.
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1889 by Lord Loughborough when giving the judgment of
WINCHESTERthe Exchequer Chamber in Lickbarrow v. Mason (1)

BusnY. The indorsement of a bill of lading differs from the assignment of a
- chose in action, that is to say, of an obligation, as much as a debt differs

Patterson J. from effects.

One of the learned judges in the court below was of
opinion that the counts might be sustained as counts
in tort, and that position has been urged before us.
Upon this question it is unnecessary to add to what
was said in the court below by the learned Chief
Justice, who showed, conclusively, that the contention
was untenable. It is not a question of the form of the
action but of the. allegations of fact; and there is
nothing that can be construed into an allegation that
the defendant failed in any duty except the duty to
fulfil his promise to Carmichael to deliver the goods
to him or his assigns.

The plaintiff's cross appeal must therefore be dis-
missed.

A count in trover was added by the plaintiff by
leave of the court, and his verdict is upon that count.

The judgment from which the defendant appeals
proceeds upon the grounds that the defendant is
responsible for the acts of Schofield, as a principal is
responsible for the acts of his agent; and that the
conduct of Schofield amounted to a conversion of the
coal to the use of the defendant.

With great respect for the learned judges whose
opinions we have now to review, I think they have
been led into a fallacious course of reasoning on the
first point from regarding the rights of the parties as
depending principally, if not altogether, on the bill of
lading, and from not attaching sufficient importance
to the circumstance that there was a direct contract
between the plaintiff and Schofield created by the

(1) 1 Sm. L. C. 9 ed. 760.
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charter party, and that the defendant, when he left 1889

for Digby, after having moored the vessel did notwIw STER

leave Schofield there as his agent, but, as the plaintiff V.0 BUSBY.
proved by the evidence I have quoted, and as, under Patto J.

the circumstances, would have been sufficiently evi-
dent without formal proof, he delivered over the vessel
and her cargo to his employers, leaving them to carry
out their contract to deliver the coal to the plaintiff.
The defendant's connection with and control over the
cargo appears to have ceased as completely as if he
had died; or if, as for aught that appears in the evidence
may have been the case, be had been discharged by
his employers. The idea of his continued responsibility
must be due to a lingering impression that he was in
some way answerable to the plaintiff upon the contract
on which the action was launched.

No authority has been adduced for the proposition
that, under such facts as we have, the managing owner
became the agent of the master, and I have not met with
any in the course of my examination of the matter.

There certainly was no express delegation. If the res-
ponsibility exists, it must be because, by some infer-
ence of law, the principle respondeat superior applies,
and very convincing authority would be required to
warrant its application as contended for by the plaintiff.

I think that on the ground that no conversion was
committed by the defendant, who did nothing with
the coal that was in any respect inconsistent with the
plaintiff's ownership, or that was out of the direct line
of his own duty as captain of the vessel, he is entitled
to succeed on this appeal and to have a non-suit
entered.

If this were not so, and if the defendant could pro-
perly be held answerable for Schofield's acts, then I
think the verdict should stand on the ground that
there was no lien on the coal for anything beyond the
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1889 freight, and therefore the refusal to deliver from the
WINCHESTERwarehouse on tender of the freight, was not justified,

v. nor, afortiori, was the subsequent sale.

Up to the time of that refusal I think Schofield was
Patterson J. in the right and the plaintiff in the wrong.

The only room for argument to the - contrary is
derived, as it appears to me, from taking the rights of
the parties to be governed by the words in the bill of
lading, " he or they paying freight for the same at the
rate per charter party on the amount so delivered," and
taking those words to import a delivery before payment
of the freight.

I am not prepared to accede to the contention that
that is the true effect of the words, and I do not think
the cases of Paynter v. James (1) or Black v. Rose (2)
which have been so much relied on, go the length
required to support that contention.

The suggestion that unloading the coal upon the
wharf, or any kind of delivery except hoisting the coal
in tubs and delivering it over the ship's side into the
plaintiff's carts, was contemplated or would have satis-
fied the contract to deliver, belongs to the region of
imagination and not of reality; and it is opposed to
the evidence furnished by the plaintiff himself by his
conduct as well as by his examination at the trial. To
have landed the coal on Magee's wharf, if that had
been practicable, would have been a breach in place
of performance of the contract.

It is clear enough upon the evidence that Schofield
was always ready and willing to deliver in the ordin-
ary way if the freight had been paid, and that the
plaintiff refused to " pay in advance " as he repeatedly
calls it in his evidence. Paying in advance means, as
he used the term, paying before the coal had reached
his possession. This is borne out by the proposal,

(1) L. R. 2 C. P. 348. (2) 2 Moo. P. C. N. S. 277.
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which from his point of view was a concession, to pay 1889

for ton by ton as delivered from the vessel into hiswmN^STER

carts, paying for none while the lien for the freight B .
remained on it. His original refusal was to pay any- -

thing before the whole was delivered. Regarding the t

cargo as a whole, and the delivery contemplated by
the contract as one act, the clear effect of the plaintiff's
own evidence is that he was not ready and willing to
pay the freight. A question might be raised whether
the terms of the bill of lading which made the freight
payable on the quantity delivered, would not, on the
principle of Black v. Rose (1) where the bill of lading
was in similar terms, entitle the consignee to insist on
treating each parcel delivered as separable from the
bulk. It is not improbable that the question, if raised,
would have to be decided adversely to the claim of
the consignee, on the ground that the option to have
delivery by parcels was with the shipowner and not
with the consignee; but we need not trouble ourselves
with the question for two reasons.

One, is the insufficiency of the evidence of readiness
and willingness to pay for each ton as delivered. The
plaintiff says nothing about it himself. The proposal
was made by a Mr. Cullinan under instructions from
the plaintiffs legal adviser, but, so far as disclosed by
the evidence, without authority from the plaintiff.
The other and the more important reason is that the
contract that governs is that which is expressed in the
charter party, and not that imported by the bill of
lading. How it would be if the coal had been sold to
a stranger and the bill of lading indorsed to him (as in
Chappel v. Comfort (2) ) we need not inquire. Here
the plaintiff was the real consignee of the coal, the
nominal consignment to Carmichael being obviously
for the security of the company he represented in

(1) 2 Moo. P._C. N. 8. 277. (2) 10 C. B. N. S. 802.
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1889 respect of the purchase money. The coal was carried

wiNCHESTERiR pursuance of the plaintiff's personal contract with

v~. chofield, evidenced by the charter party. The plain-
- tiff acted upon a perfectly correct apprehension of the

Patterson J.
matter when, in his correspondence during the dispute,
e.g., in his letter of Saturday the 18th of September
already quoted, and in another written the following
Monday, he spoke of being prepared to pay freight "in
accordance with the conditions of charter party dated
September 2nd, 1886," not of the bill of lading signed
on the 9th of that month. In his evidence he also uses
the same expression.

The doctrine which applies is stated in the following
passage which is found in all the editions of Abbott on
Shippin g. I read from the 12th edition at p. 214 (1):

When goods are put on board in pursuance of a charter party, the
master is to sign for them bills of lading to the effect mentioned in the

fourth chapter of this part, the charter party being the instrument and
evidence of the contract for the conveyance, and the bill of lading the
evidence of the shipping of the particular merchandise to be conveyed
in puisuance of the contract.

See also Corner on Shipmasters and Seamen (2).
That the master has no implied authority to vary the

contract made by the principals may be said to be an
elementary proposition. It will be found in more than
one place in Abbott on Shipping, as at p. 89 of the
12th edition, and it is enunciated and illustrated by
many recent cases which have turned on the effect of
the two documents, the charter party and bill of lading,
when read together as they must be when one refers
to the other, as is done by the phrase "paying freight
as per charter party " or other similar expression.

See the judgment of Sir R. Phillimore in The Patria
(3); Chappel v. Confort (4), particularly the judgment

(1) Pt. 4 ch. 1 s. 7. (3) L. R. 3 A. & E. 436.
(2) Page 152. (4) 10 C. B. N. S. 802.
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of Willes J.; Barwick v. Burnyeat (1); Gray v. Carr 1889

(2); Porteus v. Watney (3); Gullischen v. Stewart (4) ;WINCHSTER
Gardner v. Trechmann (5); The San Roman (6). In the V.

BusBY.

last mentioned case the bill of lading had the words: -

"The dangers of the seas only excepted," while the Patterson J.
charter party excepted other dangers, and amongst
them "restraints of princes or rulers." These words
were held to be imported by reference into the bill of
lading and to justify delay caused by the master
remaining in a neutral port for fear of capture by
French cruisers, France being at war with Germany,
the vessel belonging to Hamburg, and her owners
being subjects of the North German Confederation.

By the charter party before us, the agreement is to
deliver the coal on being paid freight at $1.15 per ton
of 2,240 lbs. mine weight. This differs materially from
the bill of lading, if I correctly understand the expres-
sion "mine weight," inasmuch as it calls for payment
of freight on the amount acknowledged to have been
received on board, which payment would not interfere
with any claim in respect of short delivery.

That was the freight demanded by Schofield and
which the plaintiff refused to " pay in advance," as he
phrased. it-and it was the amount ultimately tendered
after the warehousing of the coal.

There can be no question of the right of the ship-
owner, in the absence of stipulations which are not
contained in this charter party, to retain his lien, or in
other words to retain possession of the goods until the
freight is paid. He must be ready and willing to
deliver the goods before his claim for freight is com-
plete, but the freight must be paid before he can be
required to part with his possession.

(1) 36 L. T. 250. (4) 11 Q. B. D. 186 ; 13 Q. B. D.
(2) L. R. 6 Q. B. 522. 317.
(3) 3 Q. B. D. 534. (5) 15 Q. B. D. 155.

(6) L. R. 3 A. & E. 582.
23
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1889 That doctrine is affirmed by numberless cases and is
WINCHESTERlaid down in every work of authority on the subject.

I" The appellant refers in his factum to passages from

judgments delivered in Cargo ex Argos (1); Kirchner
Patterson J.

v. Venus (2) ; Black v. Rose (3); Duthie v. Hilton (4)

Paynter v. James (5); Perez v. Alsop (6). Those citations

are all in point. The rule is well expressed by the
Chief Justice of New South Wales in the judgment
which was the subject of appeal in Black v. Rose (3), in
a passage which, as correctly printed at p. 660 of Mr.
Carver's treatise, seems to have received the approval
of the judicial committee.

When there is no express stipulation as to the time and manner of

payment of freight, the master is not bound to part with the goods

until his freight is paid.

The learned author proceeds (7) to discuss the cases
where freight is not payable till complete delivery,
one instance being found in Brown v. Tanner (8); there
being in those cases no lion for the freight; and (9)
he remarks that

The shipowner in enforcing his lien for freight may retain possession

of all the goods in respect of which it is payable until the whole has

been paid.

Citing Perez v. Allsop (10), and adding, on the authority
of Black v Rose (11)

Or be may give delivery by instalments and require the freight on

each instalment to be paid concurrently with the delivery of it.

The case in the Supreme Court of the United States,
Brittan v. Barnaby (12) does not lay down any doctrine
on this point inconsistent with the English decisions.
A great part of the discussion in the case related to a
memorandum which had been stamped in red ink on

(1) L. R. 5 P. C. 134. (7) At p. 661.
(2) 12 Moo. P. C. 361. (8) 3 Ch. App. 597.
(3) 2 Moo. P.C. N.S. 284. (9) At p. 662.
(4) L. R. 4 C. P. 144. (10) 3 F. & F. 188.
(5) L. R. 2 C. P. 356. (11) 2 Moo. P. C. N. S. 277.
(6) 3 F. & F. 190. (12) 21 How. 527.
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the back of the bill of lading. That was held not to 1889
be incorporated with the bill of lading, which thenwIISTER
became simply a contract to carry goods from New V.
York to San Francisco at fixed rates of freight, with -
primage and average accustomed, with the promise of PattersonJ.

the shipper to pay the freight. On arrival at San Fran-
cisco notice was given to the consignee, in which notice
the consignee was required to pay the freight of the goods
as they should be landed from the ship on the wharf,
with an intimation that if it was not paid and the
goods received before four o'clock of the day, such of
them as had been landed would be placed in a ware-
house for safe keeping, at the expense of the consignee.
The goods were landed in parcels during three days,
and the consignee was ready and willing to pay the
freight on each parcel in conformity with the notice,
but that was refused, freight on the whole being
demanded before delivery of any part. The goods
were warehoused and, as in this case, a tender of the
whole freight was afterwards refused because no tender
was made of the expenses of warehousing, &c.

In deciding against the ship-owner great stress was
laid on his having receded from the terms of the notice
he had given, and I understand the decision to have
really turned on the force given to that notice as set-
tling the rights of the parties. The general law as
laid down by the court distinctly affirms the right of
the ship-owner to preserve his lien by retaining pos-
session of the whole cargo until the freight is paid or
secured.

It asserts the right of the consignee to inspect the
goods in order to see that the contract to carry has
been fulfilled, before the carrier can demand payment
of the full freight, but meets the interference with the
right of lien which that process would work by
affirming the right to security for the payment.

23Y2
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1889 The case does not aid the present plaintiff.

WINCHESTER It was doubtless a matter of prudence on the part of
V. Schofield to warehouse the coal in place of keeping theBusBY.

- vessel idle, particularly as he had not stipulated for
Patterson J. the payment of demurrage; but he would not, in the

absence of an agreement to that effect, have had a lien
on the cargo for demurrage, and he had none for the
expense incident to the alternative course of warehous-
ing the coal. His right to recover those charges from
the plaintiff by action is a different matter.

This point is dealt with in Maclachlan on Merchant
Shipping (1) in the following passage:

"The master may assert his lien for freight by
detaining of the goods on board, keeping his ship on
demurrage, at all events for a reasonable time. If the
port be a British possession where the common law
prevails he may discharge the cargo into a warehouse
subject to his lien, giving the freighters notice thereof.
But as he cannot hold it for the warehouse rent and
other charges, he must give it up on payment of the
freight and rely on his action for his other demands if
not paid. He is, however, under the responsibility,
since he assumes the character and functions, of ware-
houseman. See the elaborate judgment of Willes J. in
Meyerstein v. Barber (2) ; Mors-le-Blanch v. Wilson (3)."

The plaintiff thus seems to have a right of action for
the conversion of the coal; but, on the ground first
discussed, I think he has no right against this defend-
ant, and that the appeal should therefore be allowed
with costs and a nonsuit entered.

Appeal and Cross-appeal digmissed with costs.

Solicitors for appellant: Weldon - McLean.

Solicitor for respondent: C. A. Palmer.

(1) At p. 405, 2nd ed. (2) L. R. 2 C. P. 38.
(3) L. R. 8 C. P. 227.
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CHARLES ALEXANDRE DUBUC 1888
(PLAINTIFF) ........................ APPELLANT; Oct. 19.

AND 1889

JOHN PEARSON' KIDSTON et al., '^~xa.
(DEFENDANTS) ......................... RS

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Hypothecary action-Jukjment in-Art. 2075 C. C.-Service of judgment-
Art. 476 0.C.P. and Cons. Stats. L.C. ch. 49 sec. 15-Waier.

By a judgment en d'claration d'hypothlque certain property in the
possession and ownership of respondents was declared hypothe-
cated in favor of the appellant in the sum of $5,200 and interest
and. costs; they were condemned to surrender the same in order
that it might be judicially sold to satisfy the judgment, unless
they preferred to pay to appellant the amount of the judgment.
By the judgment it was also decreed that the option should be
made within forty days of the service to be made upon them of the
judgment, and in default of their so doing within the said delay
that the respondents be condemned to pay to the appellant the
amount of the judgment.

This judgment, (the respondents residing in Scotland and having no
domicile in Canada) was served at the prothonotary's office and
on the respondents' attorneys. After the delay of forty days, no
choice or option having been made, the appellant caused a writ of
ft. fa. de terris to issue against the respondents for the full amount
of the judgment. The sheriff first seized the property hypothe-
cated, sold it and handed over the proceeds to a prior mortgagee.
Another writ of ft. fa. de terris was then issued and other realty
belonging to the respondents was seized. To this second seizure
the respondents filed an opposition dfin d'annuler, claiming that
the judgment had not been served on them and that they were
not personally liable for the debt due to appellant.

Held,-1st. Reversing the judgment of the court below, that it is not
necessary to serve a judgment en ddclaration d'hypothdque on a
defendant who is absent from the Province and has no domicile.
Art. 476 C.C.P. and Cons. Stats. L.C. ch. 49 sec. 15.

*PRESENT.-Sir W. J. Ritchie C.J, and Strong, Fournier, Taschereau
and Gwynne JJ.
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1888 2nd. That the respondents, by not opposing the first seizure of their

D - property, had waived any irregularity (if any) as to the service of
the judgment.

KiDsTON. 3rd. That in an action en didlaration d'hypothique the defendant, may in
default of his surrendering the property within the period fixed
by the court, be personally condemned to pay the full
amount of the plaintiff's claim. Art. 2075 C.C.

APPEAL from a judgment of the Court of Queen's
Dench for Lower Canada (Appeal Side) confirming the
judgment of the Superior Court maintaining an
opposition a fin d'annuler fyled by the respondents to a
writ of plurie.ierifacias issued at the instance of the
appellant.

The material facts of the case are as follows:-
By a judgment of the Superior Court, Quebec,

reversed by the Court of Queen's Bench, but confirmed
by the Supreme Court, Kidston et at., present respond-
ents, were, at the instance of Dubuc, present appel-
lant, condemned to surrender certain immovables,
unless they chose to pay Dubuc $5,250. They were
also ordered to declare their choice or option to sur-
render or to pay, within forty days of the service of the
said judgment, and in default of their so doing within
the said delay the court adjudged and condemned
them to pay Dubuc the said sum of $5,250, interest and
costs.

The judgments of the Superior and Supreme
Courts having been served on Kidston et al., at the
prothonotary's office, on the 23rd December, 1884, and
on their attorneys on the 27th of the same month, and
no choice or option having been made by them as
ordered, Dubuc caused a writ of execution to issue
against the Kidstons for the full amount of his judg-
ment. The sheriff seized certain immovables men-
tioned in the judgment, and sold them for $2,270.00.
This amount was immediately claimed by an oppo-
sition for payment from Kidston et al., as representing

358



VOL. XVI.] SUPREME COURT OF CANADA.

two creditors anterior to Dubuc, whose mortgages they 1888

alleged they had paid. Dubuc then issued another DuBuO

writ and seized a number of other immovables belong- KIDsON.
ing to the Kidstons in order to be paid his judgment. -

To this second execution the Kidstons fyled an
opposition d fin d'annuler, praying that the seizure be
declared null and the judgment fully satisfied.

The grounds of their opposition were :-
1. That they never had a domicile in the Province

of Quebec and that the judgments in question had not
been served upon them.

2. That they had paid the costs on the first action.
3. That I)ubuc had caused the immovables men-

tioned in the judgment to be seized, and that they did
not oppose their sale.

4. That they had paid two mortgages anterior to
that of Dubuc, to wit: the mortgages of O'Sullivan
and Hall, amounting to $5,000,00.

5. That by these payments they had been substi-
tuted to O'Sullivan and Hall, and had the right to be
paid in their stead before Dubuc upon the price of sale.

6. That Dubuc had instituted against them another
action for $3,200 for deteriorations caused since the
bringing of the first suit to the immovables mortgaged
in his favor.

Dubuc met this opposition by a special denial and
by a plea of exception, in which he says:

1. That before suing the Kidstons, he had sued his
personal debtor, Connolly, who was condemned, not-
withstanding a plea of payment, and that this final
judgment was resjudicala.

2. That although this judgment had been produced
in the present case, the Kidstons met his action with
the same plea of payment which was rejected for the
second time.

3. That the judgment in this cause had been served
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1888 upon them and their agents and attorneys; that they

DUBUC had received notice of the service, and were made
V. aware of that fact before the seizure of the first immo-

KIDsToN.
- vables.

4. That they had refused to make the choice or
option as ordered by the court, and that they had
thereby beconie his personal debtors.

5. That before and after the seizure the Kidstons
had offered him $4,500 in settlement of his judgment
and that they became purchasers themselves, adjudi-
cataires, of the immovables sold, for $2,270.

6. That they had claimed by opposition, as having
paid it to Hall and O'Sullivan, the whole produce of
the sale in preference to him.

7. That the suit for deteriorations on these immo-
vables, could not prevent Dubuc from executing his
judgment, it being only an additional remedy.

And, after alleging some other facts not material
to the issue in the case, he concluded by praying the
court to declare that the terms of the judgments are
absolute, that they impose upon the Kidstons the obli-
gation to pay him the full amount of the condemnation
in default by them of making the option required, and
he prayed the dismissal of their opposition.

Blanchet Q. C. for appellant.
8. The judgments have been served according to

law. Arts. 223, 570, 605, 852, 906 C.O.P.
o Art. 84 0. C. P., applies to two cases (1) when a party

has no domicile in Lower Canada, (2) or has left it since
the beginning of the suit.

In this case the bailiff swears that he has made
all the necessary searches and enquiries to find the
Kidstons, and that he could not find them, as he
was credibly informed that they then had not and
never had any domicile either in the dirtrict or in
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the Province of Quebec. This is sufficient. See 1888

Doutre Code de Procedure (1). See also Bioche Dic. IDuBuc

de Procedure (2). '
KInsTON.

But even if there is any irregularity, respondents -

have waived their right to urge it against appellant,
by becoming purchasers of the property sold under
the first writ of execution. Dalloz Repertoire, (3).

2. Are the Kidstofis bound to satisfy the condemna-
tion, having failed to declare their option to surrender
or pay, and having remained in possession.

The judgment of the Supreme Court is in conformity
with the following articles of our Civil Code, Arts. 2061,
2075, 2079, 2089. See also G-uyot, Repertoire (4); Bourjon
droit Commun (5); Teulet Codes annot6s, Code Napo-
1Mon (6); Socidtd de Construction v. Bourassa (7).

Irvine Q.C. for respondents.
Neither the judgment of the Superior Court of the

8th July, 1882, nor the judgment of the Supreme
Court of Canada, of the 23rd June, 1884, was ever
legally served upon the respondents. Art. 84, C.C.P.

By law and by the terms of such judgment the only
personal condemnation against the respondents was
in costs, which it is admitted they have paid. Arts.
2168, 2169, C.N. and commentators thereon. Belanger
v. Durocher (8) :

It is established that the judgments in question have
been fully satisfied.

By law and by the terms of such judgments, even had
the same been duly served, the appellant's recourse
was limited to the judicial sale of the property
declared to be hypothecated in his favor, against a

(1) 2 Vol. No. 63. (4) Vo. Hypothique p. 663.
(2) P. 809, No. 429. (5) 2 Vol. P. 542, No. VIL
(3) Vo. Exception, Vol. 23, N (6) P. 1193, No. 22.

o. 338. (7) 20 L. C. Jur. 304.
(8) 20 L. C. R. p. 430.
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1888 curator, in the event of a surrender, and against the

DUC respondents in the event of no surrender.

V. Appellant has admitted that the judgments are dis-
- charged, and is now exercising recourse by a special

suit in damages against the respondents, inconsistent
with t heir being in force, either in whole or in part

The judgment of the court- was delivered by
TASCHEREAU, J:-

We are of opinion to allow this appeal.
On the first ground of the opposition, based on the

irregularity of the service of this judgment, it is suffi-
cient to say that under ch. 49, C. S. L. C., sec. 15,
reproduced in Art 476, C. C. Proc., it is not necessary to
serve the judgment en ddclaration d'hypothdque on a
defendant who is absent from the Province, or who has
no domicile therein The opposition alleges that " The
opposants and defendants have not now and never had
their domicile in the Province of Quebec, and neither
the judgment of the Superior Court of Lower Canada
nor the judgment of the Supreme Court' of Canada,
both hereinbefore set forth, has ever been lawfully
signified to or served upon them."

The judgment appealed from adopts this contention
as a ground to annul this seizure. I assume that, as
the above statute and article of the code were not
mentioned by either of the parties at the argument
before us, and are no where noticed in the factums,
they were not brought to the attention of the courts
below; otherwise, I take it for granted this considdrant
of the judgment would have been left out.

On the giound of waiver also, this irregularity, if any
exists, cannot now be invoked against this second
seizure. Having allowed the seizures and sale on a
first fi fa., the opposants are too late now to urge as a
ground of nullity of a second seizure, an irregularity
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which, if existing, would have made the judgment 1889
non-exdcutoire altogether, till duly served. By allow- DuBuc

ing the first execution they have admitted that the Km oN.
judgment was exdcutoire. They have renounced all

0 Taschereau
right to any service at all of the judgment. Now that j.

the mortgaged property has been seized and sold on -

them, how can they ask that the judgment ordering
them to surrender it or pay should now be served on
them ? The service was a condition precedent to the
first execution. How can it now, after the execution,
the said execution having been acquiesced in, be con-
tended that the want of service causes the nullity of
a second execution ?

By the second ground of their opposition the oppo-
sants virtually attack the judgment rendered against
them. This judgment condemned them in the usual
form, in default of surrender of the property mortgaged
or of payment of the mortgage, to pay to the plaintiff
the amount of his demand. Now they have neither
paid, nor surrendered the property, and yet they
contend that the plaintiff cannot execute his judgment
against them, because he has already caused the mort-
gaged property to be seized and sold, and if his claim
was not paid out of that sale that does not concern them,
as they allege, the plaintiff having no further recourse
against them.

This contention is untenable. The judgment itself
disposes of it, and the judgment as it stands the plain-
tiff has a right to execute. In law, the opposants could
not have demurred to the personal condemnation, in
default of payment or option to surrender, asked for by
the plaintiff in the conclusion of his declaration.

Articles 2 75 is clear the defendant is condemned
"in default of surrendering, to pay to the plaintiff the
full amount of his claim."

Such is not the law in France ; under the Napo-
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1889 leon Code there is there no article corresponding to
DUBUc our Art. 2075, and " si l'acquereur ne paie ni ne d6laisse,

KID oN. les cr6anciers n'ont pas droit de poursuivre leur paie-
- ment contre lui, mais seulement de 1'exproprier de

Tase.reau l'immeuble." Delvincourt (1), Duranton (2) ; Tarrible,
- cit6 par Troplong (3) : Merlin, Repertoire (4)

Under the old law in France, also, I am not pre-
pared to say that, according to the true principles in
the matter there could be a personal condemnation
against the Tiers ddtenteur.

" Car "(says Loyseau) (5)" pent-on condamner h payer celui qui n'a
rien promis, qui n'a point contract6, et qui n'est pas oblig6 ni h6ritier
de Poblig6." Vide Barguet, des droits de justice (6).

However, it is unnecessary here to investigate this
question. It is clear from Pigeau, (7) Guyot, (8) and
others, that the opinion had for a long time prevailed
amongst many that the defendant who did not sur-
render the property mortgaged might be personally
condemned to pay, and following the universal juris-
prudence and practice in the Province of Quebec,
where this view had been adopted, the codifiers em-
bodied it in Art. 2075, on which they remark in their
report :

The object of the hypothecary action being to have the immovable
surreudered and sold, the defendant may make such surrender either
before judgment or within the delay prescribed by the judgment, and

in default of such surrender the holder is personally bound to the pay-
ment of the debt. This personal responsibility may be looked upon as
a penalty imposed for contumacy, without however prejudicing in any
manner the rights of the prosecuting creditor, who may forthwith seize
the hypothecated immovable at the same time as the movables of the

debtor and thus obtain satisfaction.

The opposants may have strong grounds to urge
that this should not be law, but on that point their

(1) 3 Vol., 369 Sic. II. (5) De Paction hyp. P. 89.
(2) II Vol. (Bel. Ed) No. 233. (6) P. 174.
(3) Priv. and Hyp. No 783. (7) Vol. I. 597.
(4) Vo. Tiers d6tenteur par (8) Rep., v. Hypothdque 663.

VIII, IX, X.
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adversary has not to join issue with them. That such 1889

is the law disposes of this contestation. D^~o
Then there are good reasons to support the equity KIDSTON.

of the view adopted by the codifiers. The defendant Tasbereau

has only to surrender the property to get rid of the J e
personal condemnation. If he does not choose to do -

so he cannot complain. He voluntarily and deliber-
ately remains in possession of the property mortgaged,
and enjoys rents, profits and revenues thereof, whilst
if he had surrendered it the curator for the mort-
gagees would have been entitled to these profits, rents
and revenues. Arts. 535, 536, 537, C. C. Proc. He
thus benefits by not surrendering and deprives the
mortgagees of what otherwise would have gone to
satisfy their claims. To prevent this as much as
possible the code enacts that, if the defendant does not
surrender, if he prefers to retain the possession of the
property and to collect and take the benefit of the
revenues thereof, he shall then be personally con-
demned to satisfy the plaintiffs claim.

We are of opinion that the plaintiffs judgment is now
executory against all the properties of the opposants,
and that the opposition must fail.

The appeal will therefore be allowed, with costs in
all the courts, distraits to attorneys of record.

Appeal allowed with costs.

Solicitors for appellant: Blanchet, Amyot 4 Pelletier.

Solicitors for respondents: W. 4 A. H. Cook.
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1888 GEORGE DEMERS (PLAINTIFF)............APPELLANT;

* Oct. 18. AND

1889 NORBERT L. DUHAIME (DEFENDANT)..RESPONDENT.

*Mar I 18. ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Action en restitution de deniers -Sale of personal rights without warranty

-Sale for a bulk sum-Arts. 1510, 1517 and 1518 C. C.

N. D. respondent, owner of a cheese factory, made an agreement with

farmers by which the latter agreed to give the milk of their cows

to no other cheese factory than to that of N. D. N. D. subsequently

sold to G. D. (the appellant) the factory and sons la simple garantie

de ses faits et promesses, whatever rights he might have under his

agreement with the farmers, for the bulk sum of $7,000. G. D.

assigned to B. the factory and the same rights, but excluding war-

ranty, sans garantie aucune, for $7,500. A company was subse-

quently formed to whom B. assigned the factory and the rights,
and one of the farmers to the original agreement having sold milk

to another cheese factory, the company sued him, but the action

was dismissed, on the ground that N. D. could not validly assign

personal rights he had against the farmers. Thereupon G. D.

brought an action against N. D. to recover the price paid for rights

which N. D. had no right to assign. At the trial it was proved

that although the price mentioned in the deed and paid was a bulk

sum for the factory and the rights, the parties at the time valued

the rights under the agreement with the farmers at $5,000. G. D.

also admitted that the action was taken for the benefit of the pre-

sent owners of the factory.

Held, aftirming the judgment of the court below, Strong and Fournier

JJ. dissenting, that, inasmuch as the appellant, by the sale he had

made to B., had received full benefit of all that hie had bought

from respondent and had no interest in the suit, he could not claim

to be reimbursed a portion of the price paid.

Per Taschereau J.-If any action lay, it could only have been to set the

sale aside, the parties being restored to the status quo ante if it

were maintained.

*PRESENT-Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau

and Gwynne JJ.
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APPEAL from a judgment of the Court of Queen's 8

Bench for Lower Canada (appeal side), confirming the DEMERS

judgment of the Superior Court sitting at Montmagnv. DUHAIME.

This was an action brought by the appellant to be -

reimbursed the sum of $5,000, which he claimed to
have paid to respondent without consideration.

The material facts that gave rise to the suit are the
following :

In 1881, the respondent being the owner of a
newly established cheese factory, in the town of Mont-
magny, made, with a certain number of farmers, an
agreement by which the latter bound themselves not
to carry the milk of their cows to any other cheese
factory than that of the respondent. The object was
to protect respondent's establishment' against competi-
tion.

Three years after, viz., in 1884, the respondent sold
his factory to the appellant, with the ground on which
it was erected, and all accessories; and by the same
deed specifically transferred to said appellant, all the
rights and privileges accruing to him by and in virtue
of his agreement of 1881 with the farmers of Mont-
magny, in the following terms:

"Cide et transporte, sous la simple garantie de ses
faits et promesses au dit sieur George Demers, ce
acceptant comme susdit, tons ses droits pour le temps
qui en reste d courir a compter de ce jour, tous le droits

que le dit sieur Norbert Lemattre Duhaime peut avoir
avec une certaine partie des habitants de St. Thomas,
en vertu d'un acte........."

The whole was sold for a bulk amount of $7,000.00.
Subsequently, the appellant sold to Nazaire Bernat-

chez, for the price of $7,500.00, the same cheese factory
with the rights and privileges derived from the origi-
nal agreement of the respondent with th6 farmers of
Montmagny.
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1888 The terms of this last mentioned sale are:
DEMERS "Et il chde de plus, sans garantie aucune, au dit

DuHA IME. acquireur ce acceptant, tous le droits que Norbert
- Lemaltre Duhaime lui a c6d6s et avait droit de lui

ceder, par le susdit acte de vente et que le dit Duhaime
a acquis de Louis B61anger et autres.......

And later on, there was a resale by Nazaire Bernat-
cbez to Numa Bernatchez and others for the same
price of $1,500.00.

In the mean time, a new cheese factory had been
started in Montmagny, to which some of the farmers
who had bound themselves towards respondent
Duhaime were carrying the milk of their cows, in
contravention of their agreement, and Numa Bernat-
chez, being in possession of respondent's factory,
sought to enforce against them their original agree-
ment, by an action before the Superior Court of
Montmagny.

The action was sustained by the Superior Court, but
dismissed by the Court of Queen's Bench.

The judgment of the Court of Queen's Bench declared
that the deed from respondent to appellant had effected
no transfer in favor of the latter of respondent's rights
against the farmers of Montmagny, that said rights
were purely personal to respondent Duhaime, could
not be assigned by him, and consequently could not
have passed to the appellant or to his ayants cause.

Leave to appeal to the Supreme Court from the
judgment of the Court of Queen's Bench was asked
and refused, the sum involved being under the
appealable amount.

The appellant then brought the present action, pray-
ing to be reimbursed a part of the price paid, propor-
tional to the value put upon said rights by the parties
at the time of the sale, viz., $5,000.00

The judgment of the Superior Court dismissed
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appellant's action, and this judgment the Court of 1888
Queen's Bench confirmed DEMERS

Irvine Q:C. for appellant and Casgrain Q.O. for res- DUHvAIME.

pondent.
The points relied on and authorities cited are fully

reviewed in the judgments hereinafter given.

Sir W. J. RITCHIE C.J.-I think the appeal should
be dismissed. I think the judgments rendered in the
Superior Court and Court of Appeal should be con-
firmed.

STRONG J. concurred with FOURNIER J.

FOURNIER, J.-La question A d6cider en cette cause,
est de savoir si l'appelant a droit de r6clamer de 'in-
tim6 partie du prix de la vente d'une fromagerie, com-
portant cession de certains droitg appartenant an
v'endeur, sur le principe que le paiement a td fait sans
cause et par une erreur de droit commune aux deux
parties contractantes. L'intim6, pour s'assurer 1'appro-
visionnement dulait n6cessaire pour 1'exploitation de sa
fromagerie, avait fait avec uncertain nombre de cultiva-
teurs par acte authentique, une convention par laquelle
ces derniers s'obligeaient i ne pas fournir leur lait a au-
cune autre fromagerie que celle de 1'intim6, afin de lui
permettre de continuer son exploitation pendant 20 ans,
A partir du 8 d6cembre 1881; 2o A se conformer aux
r~glements qui leur seraient donn6s dans l'6tablisse-
ment on manufacture de fromage.

En 1884, l'intim6 vendit sa manufacture avec tous
les droits et priviliges qu'il avait acquis des cultivateurs
comme susdit. La cession de ces droits est faite en
ces termes:

Cbde et transporte, sous la simple garantie de ses faits et promesses
au dit sieur George Demers, ce acceptant comme susdit, tous ses droits
pour le temps qui en reste h courix h compter de ce jour, tous les

24
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1889 droits que le dit sieur Norbert Lemaitre Duhaime peut avoir avec une

- certaine partie des habitants de St-Thomas, en vertu d'un acte authen-
DEMERS

. tique pass6 h St-Thomas, le 8 dicembre 1881, par-devant maitre Gen-
DuHAMsE. dreau, notaire.

Fournier J. La vente de la manufacture et la cession des droits
6taient faites pour une somme totale de $7,000. Plus
tard l'appelant revendit A Nazaire Bernatchez pour
$7,500, la mime manufacture avec cession des droits
acquis des cultivateurs signataires de l'acte du 8 d6-
cemdre 1881. Dans ce dernier acte la cession des droits
est faite en ces termes :

Cbde de plus, sans garantie aucune, au dit acquireur ce acceptant,
tons les droits que Norbert Duhaime lui a cd6 et avait droit de lui
coder, par le susdit acte de vente et que le dit Dubaime a acquis de
Louis B6langer et autres.

La mgme fromagerie est ensuite devenu la pro-
pri6t6 de Numa Bernatchez, pour le prix de $,500.
Pen de temps apr~s, une nouvelle fromagerie ayant t6
6tablie, les cultivateurs qui s'6taient originairement
engag6s par 1'acte du 8 d6cembre 1881, envers Duhaime,
an lieu d'aller porter le lait de leurs vaches A son cessi-
onnaire, allarent le porter A la nouvelle manufacture.
Numa Bernatchez 6tant alors acqu6reur de ces droits,
et d6sirant les exercer poursuivit un des r6fractaires et
obtint contre lui un jugement de la cour Sup6rieure, le
confirmant daus la possession des droits qu'il avait ac-
quis. Sur appel A la cour du Banc de la Reine ce
jugement fut infirm6 sur le principe que le contrat de
vente de 1'intim6 n'avait pas en l'effet de transf6rer A
l'appelant les droits qu'il avait contre les cultivateurs
de Montmagny, en vertu de l'acte du 8 d6cembre 1881;
que ces droits 6tant purement personnels A Duhaime,
celui-ci n'avait pu les c6der et qu'ils n'avaient pu Atre
acquis ni par 'appelant ni par ses ayant-cause. Une
demande d'appel & la cour Supreme fut refus~e parce
que 1'action n'6tait pas d'un montant suffisamment
6lev6 pour le rendre appelable A cette cour.
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Maintenant que l'appelant a obtenu par le jugement 1889
de la cour du Bano de la Reine, la certitude que les DEMRS

droits acquis de Duhaime 6taient incessibles en droit;
que Duhaime n'avait pas le pouvoir de les lui c6der, o

que de fait il ne les a pas c6dds, ces droits tant tou- -

jours demeur6s attach6s i sa personne, et, qu'il a encore
actuellement contre les cultivateurs, les mimes droits
qu'il avait avant sa cession; qu'en r6alit6, il n'a rien
c6d6 A l'appelant qui se trouve A n'avoir requ aucune
consid6ration pour la partie la plus importante du prix
de vente, celui-ci en demande la restitution comme
ayant 6 pay6 sans cause et par erreur de droit.

Les all6gations suivantes de sa d6claration donnent
une juste id6e de la nature des droits d'action que 1'ap-
pelant entend exercer dans cette cause.

Que la consid6ration entibre de Pacte de vente du (lit d6fendeur ai
demandeur 6tait stipulde 6tre de la somme de sept mille piastres, laquelle
le demandeur paya int6gralement au d6fendeur lors de la prise de pos-
session du terrain et de la fromagerie;

Que pour ce qui est des droits rdsultant du dit acte du huit d6cembre
mil huit cent quatre-vingt-un, vendus et c6ds par le dit d6fendeur, le
demandeur n'a jamais pu s'en faire mettre en possession. Que ces
droits n'6taient pas transfdrables, qu'ils 6taient personnels au dit
Duhaime d6fendeur et que ce qui a 6t payd pour les dits droits 1'a t6
sans cause et est sujet h r6p6tition;

Que par jugement rendu par la cour du Bafic de la Reine, en appel,
si6geant h Qubbec le on vers le cinq fivrier dernier sur poursuite de
Numa Bernatchez et al., cessionnaires du demandeur vs 0. Beaubien,
Pune des parties h Pacte du huit dicembre mil huit cent quatre-vingt-
un, il a td jug6 que le dit acte entre le dit Duhaime et les dits Beau-
bien et autres n'avaient cr66 que des obligations personnelles entre eux
et que le dit Dubaime n'avait pas le droit de cider les dits droits et que
la dite cession 6tait sans effet l6gal entre le cessionnaire et les dits
Beaubien et autres;

Que le dit jugement est final et n'est pas susceptible d'appel;
Que lors de la passation de Facte de vente du vingt-huit avril mil

huit cent quatre-vingt-quatre, le demandeur 6tait sons Pimpression qua
les dits droits 6taient transf~rables, que la cour de Circuit du district
de Afontmagny avait d~cid6 plusieurs fois dans ce sens h leur connais-
sance et que les droits r6sultant du dit acte constituant une espbce de

24%
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1889. monopole qui assurait 1'existence et la prosprit6 de P6tablissement,

D E entraient pour une grande proportion dans la cause et la consid6ration
v du dit contrat.

DUHAIME. Que la valeur du terrain de la fromagerie et des dipendances ne

Fournier J. d6passe pas la somme de deux mille piastres courant et que les droits
- rdsultant de Pacte du huit dicembre mil huit cent quatre-vingt-un et

vendus avec la dite fromagerie 6taient 6valu6s et valaient la somme de
cinq mille piastres courant que le dit demandeur n'aurait pas donnies
et paydes, s'il eit cru n'acheter que le terrain, la fromagerie et les
d6pendances

L'appelant se fondant sur ces all6gations, r6clame
une diminution du prix pay6, 6gale a la diff6rence
entre le prix et la valeur du terrain, fromagerie et
d6pendance dont il a eu d6livrance et pris possession,
savoir, $5,000; ces $5,000 ayant 6t6 pay6es sans cause
pour des droits illusoires, dont l'intim6 n'a pas fait et
ne peut pas faire la d6livrance A l'appelant.

11 all&gue ensuite que 1'intim6 savait lors de la signa-
ture de l'acte de vente que les droits c6d6s n'6taient
pas transferables. Mais il est juste de dire de suite
qu'il n'y a aucune preuve de cette dernire all6gation,
et qu'il n'y a pas lieu de revenir plus tard sur cette
partie de la cause.

L'intim6 Duhaime a plaid6 qu'il n'a fait par l'acte
de vente du 28 avril 1884, qu'une cession des droits
qu'il pouvait avoir' sans autre garantie que celle de
ses faits et promesses, que l'appelant les a acceptes A
ses risques et p6rils, et qu'en cons6quence il n'est pas
tenu A Ia restitution du prix de la chose vendue. II
invoque 1'exception de Particle 1510.

La vente bien que faite pour un seul prix, n'en est
pas moins une vente de choses bien distinctes; la pre-
mikre est la vente de 1'immeuble, et la seconde la
cession et transport sous la simple garantie de ses
faits et promesses des droits acquis des cultivateurs
par l'acte du 8 d6cembre 1881.

Quoique le prix de vente ne soit pas divis6 de
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manibre & sp6cifier pour quelle somme chacune des 1889
deux choses vendues doit compter pour former la DEMERS

somme totale, il n'en est pas moins 6tabli en preuve DUHAIME.
que la valeur de chacune a 6 estimbe sp6cialement et F
s6par6ment par les deux parties, avant d'arriver A la
d6termination du prix de vente. Octave Talbot qui
repr~sentait 1'appelant A l'acte de vente prouve ce fait
positivement

C'est moi, dit-il, qui ai coiparu comme procureur du demandeur
dans 1'acte du vingt-huit avril mil huit cent quatre-vingt-quatre.
Dans le temps, j'6valuais le terrain, la bitisse et les accessoires h une
valeur de trois mille cinq cents piastres an plus haut, et cela d'apris
l'inventaire que j'en fis avec le d6fendeur lui-mame.

Q-Quelle 6tait d'apris vous la valeur des droits vendus par le dit
acte ind6pendamment de la fromagerie et accessoires ?

R-Je considbre que ces droits ou priviliges valaient plus que la fro-
magerie et ses accessoires. L'6valuation que j'ai mise sur ces droits
d'apris Finventaire 6tait de trois. mille cinq cent h quatre mille piastres,
c'est sur cette 6valuation qu'a 6t6 fix6 le prix dans 1'acte.

Je suis positif que M. Demers le demandeur n'aurait pas achet6 pour
le prix qu'il a pay6 sans la considdration de ces privilbges, parceque lui-
meme m'a dit qu'il attachait plus de prix aux privilges qu'h la fro-
magerie.

D'apr~s ce t6moignage il est clair que 1'intim6 ven-
dait la fromagerie, c'est-a-dire l'immeuble, la somme
de $3,500.00 et les droits acquis des cultivateurs $3,
500.00, faisant la somme totale de $7,000.

La vente faite avec garantie de ses faits et promesses,
seulement A 1'effet de rendre l'intim6 responsable de
1'existence de la chose c6d6e, de mime que le c6dant
de cr6ances on autres droits incorporels avec la m~me
garantie, ou m~me sans garantie, n'en n'est pas moins
tenu de garantir l'existence de la cr6ance on des droits
c6dbs. Le code, article 1576, en contient une disposi-
tion expresse.

Article 1576: Celui qui vend une crdance oa autre droit, doit
garantir qu'elle existe et lui est due, quoique la vente soit faite saus
garantie, sauf ndanmoins Pexemption contenue en Particle 1510.
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1889 Au cas d'6viction des droits c6d6s, le c6dant, il est
DEuRs vrai, n'est pas tenu h des dommages et int~r6ts envers

DUH'IME. Racqureur, mais i est tenu de rembourser le prix
- de la chose 6vinc6e, comme l'ayant regu sans cause.

Fournier J Cette obligation est impos6e par le code article 1510.
Duranton dit: (1).
Celui qui vend une cr6ance on autre droit incorporel, doit en

garantir Pexistence au temps du transport, quoiqu'il soit fait sans
garantie, Article 1693.

Num6ro 511. La rbgle que le vendeur d'une cr4ance on autre droit
incorporel est tenu d'en garantir Pexistence an temps du transport,
quoiqu'il soit fait sans garantie cesse toutefois d'Atre applicable, lors-
que le droit est vendu comme simple pr6tention, comme droit litigieux,
on aux risques et p6rils de Pacheteur ou cessionnaire, on bien aussi
lorsque le transport est fait avec stipulation de non garantie, et que
le cessionnaire connaissait an temps de la cession, Fincertitude du
droit du c~dant on vendeur.

La garantie de 1'intim6 s'6tendant d'apr~s les auto-
rit6s 6 l'existence de la cr6ance ou droits incorporels au
temps de la cession, il s'ensuit que 'intim6 devait
n6cessairement Atre propri6taire alors d'un droit
cessible. S'il n'avait pas h cette 6poque un tel droit, il
se trouve alors dans le cas d'avoir c6d6 une chose qui
n'existait pas. La loi le rendaut au moment de la ces-
sion, garant de 1'existence du droit c~d6, il doit, s'il ne
peut en faire la d6livrance, indemniser 1'acqu6reur.
Cette garantie ne s'applique pas qu'aux cr6ances seule-
ment, elle s'applique 6galement aux cessions de droits
incorporels, comme le font voir les autoritbs et surtout
1'article 1576 de notre code.

Le cas ne serait pas diffirent s'il n'y avait eu aucune
stipulation quelconque de garantie, et mgme exclusion
de garantie car, ajoute Duranton (2).

fDu reste, la simple stipulation de non garantie en Fabsence de la cir-
constance que Pacheteur savait que le droit 6tait incertain, n'aurait pas
pour effet selon nous, d'affranchir le vendeur de l'obligation de resti-

(1) Volume 16, numbro 510. (2) No. 511.
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tuer le prix de cession, s'il itait ensuite reconnu que le droit n'exis- 1889
tait pas.

DEMERS

Merlin dit sur la m~me question (2). V.
DUHAIME.

Observez aussi que la clause par laquelle on a stipul6 que le vendeur
ne serait oblig6 h aucune garantie, suffit bien pour la mettre A l'abri Fournier J.

d'une condamnation aux dommages et intirits de Pacheteur dans le
cas d'6viction ; mais qu'il n'est pas moins tenu de rendre leprix de
vente. La raison en est que Pacheteur n'ayant payd cc prix que pour
avoir la chose que le vendeur avait promise, et celui-ci n'ayant point
accompli sa promesse, il se trouve avoir regu sans objet le prix dont
il s'agit et par consiquent il doit le rendre C. N., article 1679.

Cependant il y a un cas ou le vendeur n'est pas mime oblig6 de
rendre le prix de la vente, quoique Pacheteur soit ivinc. O'est quand
il parait que l'objet de la vente a bien moins 6t la chose vendue, que
la pritention incertaine que le vendenr avait h cette chose, " on (comme
le dit Particle 1629 0. N.) quand Pacquireur a connu le danger de Pi-
viction ou qu'il a acheti h ses pirils et risques." Une telle vente res-
semble h un coup de filet.

Cette dernibre citation de Merlin fait voir que le droit
frangais A cet 6gard, est le mAime que celui de la pro-
vince de Qubbec. Notre article 1510 a rAgl6 la ques-
tion.

D'apr~s ces autorit~s, 1'intim6 ayant cd6 un droit in-
corporel n'existant pas comme droit cessible au moment
de la cession, est tenu d'indemniser l'acqu6reur auquel
il n'a pu faire d6livrance du droit cd6, A moins qu'il
ne fasse preuve des circonstances ayant l'effet de 1'ex-
empter de cette responsabilit6. Il n'en a pas mme
tent la preuve.

Il y a aussi lieu dans le cas de garantie de faits et
promesses, comme dans le cas de non garantie, (les
deux ayant le mAme effet en loi), A la restitution du
prix de la chose vendue on cAd~e, lorsqu'il y a eu 6vic-
tion on que la chose n'a pas 6t0 on n'a pu Atre d6livr6e.

Dans le cas actuel il ne s'agit pas d'6viction, parce
qu'il n'y a pas eu d6livrance des droits, et que consj-
quemment l'appelant n'a pu Atre 6vinc6 d'une chose

(2) Vo. garantie, article.1er, p. 465.

375



SUPREME COURT OF CANADA. [VOL. XVI.

1889 dont il n'a pas 6t mis en possession. C'est cc d6faut

DEMERs de tradition qui est la base de la pr6sente action. Ce
v. d6faut de tradition est constat6 par le jugement cit6

DURAIME.
- plus haut, de la.cour du Bano de la Reine, pass6 en

Fournier J. force de chose jug6e, d6clarant les droits en question

incessibles.
L'intim6 est done 16galement tenu A la restitution

demand6e,
a moins qu'il ne soit prouv6 (suivant 'article 1510,) que 'acheteur

n'ait connu lors de la vente le danger d'6viction, ott qu'iln'ait achet6 h
ses risques et p6rils.

Il est important de ne pas perdre de vue que c'est
l'exception invoqu6e par 1'intim6, que 1'appelant avait
accept6 cette cession A ses risques et prils. La ques-
tion se r6duit done A savoir s'il a fait preuve de cette
all6gation.

L'intim6 n'a absolument fait aucune preuve que
l'appelant a achet6 A ses risques et p6rils, ni qu'il a
coiinu lors de la cession le caract~re incessible des
droits c6d6s. C'6tait A l'intim6 A faire cette preuve
comme le vent Particle 1510, et comme le dit positive-
ment l'autorit6 de Merlin cit6 ci-dessus.
Loin d'avoir fait cette preuve, il est au contraire prouv6

par le t6moin Talbot que l'appelant n'aurait pas achet6
sans la consid6ration des droits et privil~ges eAdds,
parce qu'il attachait plus de prix aux privileges qu'A la
fromagerie. La m~me chose est prouv6e par Monsieur
Bernatchez, qui dit:

Sans ces privilbges Pappelant n'aurait pas achet6 d'aprbs ce qu'il m'a
dit, il disait qu'il considrait que c'6tait le succbs de Ptablissement, je
lui ai park du prix que j'attachais h ces privilbges, la raison que
j'avais et que je li donnais, c'est que je considirais que les cultivateurs
6tant is par Pacte de mil huit cent quatre-vingt-un, vu qu'il y avait
un jugement en ce sens 1h h la cour de Circuit de Montmagny, sans
doute que le demandeur Deniers croyait acheter un droit utile contre
les personnes, au moins il me Fa dit. Dans mon opinion, la fromage-
ne, avec ses accessoires, au moment de la vente de Demers, valait h
peu prds deux mile piastres, car le terrain est sujet & charge de rente.
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J'6value 4 au moins einq mille piastres les droits ou priviliges si le 1889
demandeur pouvait les mettre A effet, sans ces priviliges le reste ne D

vant pas deux mille piastres. V.
DUHAIME.

Il est 6vident par ces timoignages que l'appelant -

ne croyait nullement s'exposer au danger d'&viction, Fournier J.

ni encore molus acheter A ses risques des droits dont
il savait l'existence confirm6 par un jugement de la
cour Sup~rieure.

La somme consid6rable de $3,500, laquelle ces droits
avaient td 6valu6s au moment de la vente par l'intim6
lui-mame, et par Talbot le procureur de l'appelant,
et rhellement pay6s par ce dernier repousse toute id~e
que la transaction ait td faite, avec la connaissance
du danger d'&viction et 1'intention d'encourir les
risques. La position de fortune des parties qui sont
des cultivateurs de moyens ordinaires, ne permet pas
de presumer qu'ils ont voulu faire une transaction al6a-
toire-un coup de filet-comme dit 1'autorit6 ci-dessus,
d'un montant aussi consid6rable, pouvant entrainer
leur ruine; ils avaient tous deux de justes raisons de
croire A la 16galit6 de la cession qui avait 6t6 confirmbe
par un jugement de la cour de Circuit d'abord, ensuite
par un autre jugement de la cour Sup6rieure. I est
vrai que plus tard un jugement de la cour du Banc de
la Reine a fait connaltre aux parties, mais longtemps
apris l'acte de cession, que les droits en question 6taient
incessibles. Ce fait, post6rieur de beaucoup A la ces-
sion, constate bien que les parties 6taient dans 1'erreur
sur le droit A ce sujet, mais ne milite aucunement
contre leur bonne foi lors de la vente. L'appelant
croyait bien acheter les droits en question, et l'intim6
les lui vendait pour la somme de $3,500.

11 n'y a certainement pas eu vente aux risques et
p6rils de 1'acheteur; d'abord 1'acte de cession n'en
fait aucune mention, et puis il n'a t fait aucune
preuve quelconque A cet 6gard. O'est une pure asser-
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1889 tion dont la fausset6 est 6vidente. 11 n'y a eu dans
DEMERS cette transaction qu'une erreur commune aux deux

DvIME. parties sur le caractare incessible des droits c6d~s.
e ~ Rien dans les circonstances qui ont accompagne

Fourmier J.
cette transaction ne peut faire presumer que la cession
avait un caract re alkatoire; la stipulation de garantie
de faits et promesses qui, de sa nature, emporte la
garantie de l'existence des droits, contredit absolument
toute supposition de ce genre. Les expressions em-
ploybes pour qualifier les droits c~d6s, savoir:

Tous les droits pour le temps qui reste h courir, etc...............
Tous les droits que le dit sieur Norbert Duhaine peut avoir avec une

certaine partie des habitants de St-Thomas, en vertu d'un acte

ne comportent pas l'id6e d'incertitude des droits.
L'acte authentique les 6tablissant n'est cit6 6videm-

ment que pour faire voir que 1'existence de ces droits
n'a rien d'incertain, mais qu'au contraire ils existent
en vertu d'un bon titre en forme authentique. Ce ne
sont done pas des droits incertains qui sont c~d6s.
L'expression " tons les droits qu'il pent avoir " en ce
qu'elle a de vague et d'incertain, ne s'applique pas A
1'existence des droits mais seulement 6 leur 6tendue,
et pour signifier que la cession en est faite sans
restriction. O'est l'expression ordinairement em-
ploybe par les notaires, et elle n'a pas d'autre signi-
fication que celle que je viens de mentionner.

Ind~pendamment de l'article 1510 donnant claire-
ment le droit de rep6ter le prix pay6, 1'appelant
aurait encore un droit non moins certainement 6tabli
de se faire rembourser sur le principe qu'il y a en erreur
dans le contrat de cession. Cette erreur, comme il a

t6 dit plus haut est certaine, et repose sur la nature
m~me du contrat intervenu entre les parties, sur la
substance de la chose qui en fait l'objet. O'est pr6cis6-
ment ce qui est arriv6 dans le cas actuel, 1'erreur porte
sur le caract~re des droits c6dds qui au lieu d'8tre ces-
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sibles comme on le pensait, 6taient au contraire inces- 1889
sibles. L'erreur reposant done sur la nature m~me du DEMERS
contrat qui n'est pas du tout une cession de droits v.
comme on a voulu en faire une, puisque la ]oi ne per- -

met pas une telle cession. Ce serait donc le cas de Fournier J.
faire 1'application de 1'article 992 C. C.

L'erreur n'est une cause de nullit6 que lorsqu'elle tombe sur la
nature m~me du contrat, sur la substance de la chose qui en fait 1'objet,
ou sur quelque chose qui soit une considiration principale qui ait
engag6 h le faire.

La cession en question serait done nulle pour cause
d'erreur, mais 1'intim6 ne pourait faire valoir ce moyen
que par un amendement de son action de manibre h la
faire concorder avec la preuve. La cour pent accorder
cet amendement en vertu de la section 63.

Dans tons les cas cette erreur &vidente sur la nature
du droit cd6, fait voir que les parties avaient l'inten-
tion de faire un contrat s6rieux, n'ayant aucun carac-
thre alatoire.

L'intim6 se trouve ainsi avoir requ sans cause ni con-
sid6ration et par erreur de droit, ce qui ne lui 6tait pas
dfi, il est en cons6quence oblig6 de le restituer d'apris
l'article 1047 C. C.

Mais 1'appelant pent se dispenser d'invoquer le
moyen d'erreur, car son droit de rep6ter les deniers
pay6s, fond6 sur Particle 1510, est suffisant pour lui
assurer gain de cause.

L'intim6 s'est plaint que 1'action ne concluait qu'an
remboursement du prix pay6 pour la cession des droits,
sans offrir de lui remettre la manufacture ou fromage-
rie; il se trouve de cette maniare dans 1'impossibilit6 de
tirer aucun parti de ses droits. Cependant sa position
sons ce rapport est moins difficile que celle de l'appel-
lant qui, de son Ct6, reste avec la manufacture sans
avoir aucun droit de s'assurer le lait n6cessaire pour
l'exploiter. Cette position a paru faire impression, et
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1889 a t6 consid6r6e comme donnant A l'appelaut un

DEMERS grand avantage sur 1'intim6. O'est au contraire la

-H* position de l'intim6 qui est la plus favorable. Rest
- en possession des droits qu'il n'a pu cder, leur tran-

Fournier J. saction A ce sujet 6tant d6clar~e nulle par la cour du

Bane de la Reine, il est n~cessairement encore investi
de tons ses droits A cet 6gard. Immediatement apres
ce jugement, il aurait pu et peut encore sans danger
quelconque, 6lever une autre bitisse dans la mime
ville (Montmagny), h quelques pas de celle de l'appelant,
et continuer la jouissance de ses droits. Il est impos-
sible, au contraire, A 1'appelant de le faire, car les
cultivateurs qui s'6taient engag6s envers Duhaime, le
sont encore et doivent lui continuer la fourniture du
lait. 11 a le droit de les y contraindre, ce que ne posside
pas l'appelant. Celui-ci d'ailleurs pouvait-il exercer
une autre action que celle qu'il a prise ? Dans d'autres
circonstanices, il pourrait sans doute y avoir lieu,
en vertu de 'article 1517, C. C., A Faction en rescision.
Mais dans le cas actuel, de quelle utilit6 pouvait tre
une demande en rescision d'une cession qui n'a pas en
lieu d'aprbs la cour du Bane de la Reine, et qu'elle a
d6clar6e nulle de plein droit ? Il ne lui restait pas
d'autres recours que 1'action en r6p6tition que lui
reconnait Particle 1518, C. C., et qu'il a exerc6 par sa
pr~sente action pour se faire rembourser le prix de la
chose vendue (les droits) qui n'a pas 6t6 livrbe. O'est 6.
1'appelant seul, comme acheteur, qu'il appartient de
faire le choix des actions accord6es par les articles 15 17
et 1518, C. C., savoir: de demander la rescision de la
vente, ou la valeur de la partie de propri~t6 non livr6e
on dont il a t6 6vinc6, proportionnellement au total
du prix.

On a pr6tendu que la preuve testimoniale faite en
cette cause est ill~gale, comme tendant A contredire
l'acte de vente en forme authentique, et contraire A
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P'article 1234 0.C. C'est une ne erreur qui n'a d'autre 1889
cause qu'une mbprise sur le caractbre de l'action dont il D'ERs

s'agit. L'action n'est pas une en garantie d~coulant du V.
contrat, puisque le contrat n'a pas en lieu pour la partie -

dont se plaint I'appelant, et elle n'est pas non plus Fournier J.

fond6e sur une convention. Elle n'est que la cons6-
quence de l'inex6cution du contrat de l'intim6. 11 est
6vident qu'il 6tait impossible A l'appelant de pr6voir
que 1'intim6 n'ex6cuterait pas son contrat, et de se pro-
curer d'avance une preuve 6crite pour ce cas. D'apris
le paragraphe 5 de l'article 1233, dans le cas d'obliga-
tions r6sultant des quasi-contrats, d6lits et quasi-d6lits
et dans tous les autres cas oi la partie r6clamante n'a
pu se procurer une preuve 6crite, la preuve testimoniale
est admise. L'action n'6tant fond6e que sur des faits
comme l'erreur et le d6faut de tradition qui peuvent
toujours se prouver par la preuve testimoniale, la
preuve faite est 16gale. L'objection A cet 6gard est
tout A fait mal fond6e.

On a encore soulev6 contre l'action la question du
dbfaut d'int6rt, en se fondant sur la maxime que
l'int6rgt est la mesure des actions. Les intim6s out
insist6 sur ce moyen dans leur factum et A l'audition,
bien que la cour du Bane de la Reine n'en ait fait
aucune mention dans son jugement. C'est avec raison
qu'elle s'est abstenue d'y faire allusion, car ce moyen
n'est nullement fond&.

L'appelant, interrog6 comme t6moin a dit, il est vrai:
" qu'il ne se connaissai pas d'intrt "-voulant dire
qu'il ne se connaissait pas d'int6rAt actuel. Mais
voyons si son explication confirme ce qu'il croit A tort,
sans aucun doute. II admet qu'apris avoir achet6 de
l'intim6 'immeuble en question, il l'a ensuite revendu,
mais sans garantie, A Nazaire Bernatchez. Ne connais-
sant pas la signification l6gale des mots " vente sans
garantie,"il est 6vident que lorsqu'il a r6pondu comme
il 'a fait, il pensait n'6tre dans aucun cas tenu de
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1889 rendre le prix recu, mais on a vu plus haut que les

DEMERS expressions de vente faite sans garantie, ou avec excin-
- sion, ou avec simple garantie de faits et promesses,

UE signifiaient en loi la m~me chose; et que dans chacun
Fournier J. de ces cas, lorsqu'il y a 6viction, le vendeur n'en est

pas moins tenu de rendre le prix qu'il a touch6. Il est
6vident que 1'appelant est expos6 de la part de son
acheteur, A une action semblable & celle qu'il exerce en
cette cause. Pour 6viter le nombre d'actions rsultant
des ventes successives qui out 6t faites, il a consenti
A prendre 1'initiative en permettant de porter l'action
en son nom. II reconnait toutefois dans son t6moi-
gnage que s'il russit, le b~n6fice sera pour les propri6-
taires actuels, ce qui aurait 1'effet d'emp.cher des pour-
suites de la part des diffirents acheteurs contre leurs
vendeurs respectifs, en leur faisant 6viter par lI m~me
une action de la part de leur acheteur. Il s'exprime
ainsi A ce sujet.

R-Le moutant du jugement, si jugement est rendu en cette cause,
ira je suppose, bA satisfaire les prisents propri6taires au b6n6fice de ceux
dont ils out achet6. Les propridtaires actuels auront le b6ndfice du

jugement an b6ndfice de ceux qui out vendu. Je leur ai perinis de

prendre laction en mon nom, parce qu'on ma dit qu'il y avait eu une
injustice de commise de la'part de celui de qui j'avais achet6.

II a 6videmment int6r~t i porter la pr~sente action,
afin d'emp~cher son acheteur, Nazaire Bernatchez, d'en
porter une semblable contre lui.

Pour intenter une action il n'est pas nicessaire (dit Pigean (1)) que
1'interet soit actuel, il suffit qu'il puisse un jour se 6aliser et s'effectuer,
pour qu'on puisse actionner h Peffet de repousser tout ce qui pourrait
nous empicher de le recueillir.

Cette action en restitution du prix n'appartenant
qu'd 1'appelant, qui ne pent 1'exercer que contre celui
avec qui il a contract6. Le conseil priv6 Pa d6cid6
ainsi dans la cause de The Chaudidre Gold Mining Com-
pany of Boston, vs. Desbarats et at (2).

Que le droit h la restitution du prix de vente est ind6pendant de la
garantie, et n'a d'existence qu'entre les parties immidiates.

(1) Vol. 6 p. 61. (2) 4 Rev. Leg. 645.
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De tout ce qui pr6chde je conclus 10 que l'appelant 1889
a un intrt suffisant pour porter la prbsente action; DEMERS
21' qu'elle est bien dirig6e suivant la d6cision du Conseil V.

Priv6; 30 qu'il y a lieu A L1 restitution du prix pay6 LAME.

pour d6faut de consid6ration et pour cause d'erreur de Fournier J.

droit. Pour ces motifs je suis d'avis d'accorder l'appel
avec d6pens.

TASCHEREAU J.-I am of opinion to dismiss this
appeal. The appellant's action was rightly dismissed
in the courts below.

The very first of his allegations of facts is unfounded.
He says that the $7,000, price of the sale by Duhaime
to him,were for the factory and the rights that Duhaime
had against a certain number of farmers. Now, on the
very face of the deed of sale itself that is not so. The
sale is of a certain lot of ground and cheese fac-
tory, in consideration of which alone seven thousand
dollars is agreed upon. It is only by a subsequent
clause of the deed that a cession or transfer of Duhaime's
rights against certain farmers is agreed upon, without
any mention of price.
. 2nd. Assuming that this transfer of rights formed

part of the consideration for the $7,000, the appellant's
action also fails. The respondent received the pr*ice
and is. still in possession of what he sold, says the
appellant, citing Iniquum emptorem carere re et pretio.
Now, that is not so. The respondent has not got
rem et pretium. By the sale of the factory to the
appellant the respondent lost all his rights against
the farmers under his agreement with them of De-
cember, 1881. He got $5,000 for these rights from
the appellant, according to appellant's contention,
but he lost them by the sale to appellant, so that he
did nothing else but to actually sell for $5,000,
what to him was worth $8,000. By the sale, how-
ever, says the appellant, these rights were extin-
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1889 guished, and I did not get them. That may be or may

DEMERs not be. The Court of Queen's Bench judgment on this
I is not resjudicata against Duhaime. But assuming it

to be so, the sale, as I have remarked, deprived the res-
Tascherean pondent thereof, though it may not have vested them

- in the appellant. Duhaime without the factory has
no rights against the farmers. Under these circum-
stances the only action Demers had against him was
one to resiliate the sale altogether, returning him the
land and factory. But because Demers has put him-
self in the impossibility to do so it does not follow
that this present action lies. If it did, Duhaime would
have lost all his rights against the farmers, without
compensation and through Demers' fault.

Then, another consideration is conclusive against the
action.

Demers admits that he has no interest in this case,
that the action is brought in his name by Numa Ber-
natchez and others, who have bought from Nazaire
Bernatchez, to whom he, Demers, had sold.

Now, Demers sold for $7,500, making a clear profit
of $500. And he sold only what Duhaime had a right to
sell. 8o that his vendee has no recourse whatever
against him if Duhaime had no right to transfer this
agreement with the farmers. Under the circumstances,
th6 courts below were decidedly right in holding that
Demers' action could not be maintained. Then, apart
from all this, the sale by Nazaire Bernatchez to Numa
Bernatchez is not produced. The real plaintiffs have
not proven their title.

I am of opinion to dismiss this appeal with costs in
all the courts.

GWYNNE J.-There is no foundation whatever, in
my opinion, for this appeal.

The respondent sold a cheese factory and a piece of
land to the appellant for the sum of seven thousand
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.dollars, and by the deed conveying it he ceded and 1889
transferred to the appellant sous simple garantie de ses DEERS

faits etpromesses, all the rights, whatever they might be, .0 'DUHAIME.
which the respondent could have with a certain portion
of the inhabitants of St. Thomas, in virtue of a certain Gwynne J.
deed entered into by and between such persons and
the respondent, and bearing date the 8th of December,
1881. What rights the respondent had under such
deed, and whether they were capable of passing by
assignment to a purchaser of the respondent's cheese
factory, was a question of law, the effect and extent of
which the appellant was bound to know equally as
was the respondent. The respondent did not guarantee
the appellant in the actual receipt from the farmers,
parties to the deed, of their milk. In the absence of
such a guarantee the appellant must be taken to have
known that what was ceded to him (in so far as the
agreement between the farmers and the respondent as to
the milk of the former was concerned), was what the
respondent could cede and the appellant could take;
and that, therefore, he took an assignment of all the
respondent's rights under the deed at his,the appellant's,
own risk as to the value to him of such assignment.
That it was of value to him and that he got full benefit
of all that he bought appears from the fact that he sold
what he bought at an advance of $500.

The contention that he is liable to his vendees to the
same extent that he seeks in the present action to
recover from the respondent is a begging of a question
supposed to be possible to arise between him and his
vendees,'which it will be time enough to determine if,
and when, it does arise. As the matter now stands, it
appears that appellant received full benefit of all that
he bought from the respondent, for he has sold it at
an advance, and in such case he has no claim as for
reimbursement of a price paid for a thing sold to the
appellant, of which he has not received any benefit.

25
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1889 Moreover, there was no distinct sum which can be

DEMERs said to have been paid by the appellant as the price of

vU. the assignment to him of the respondent's rights under
- the deed in relation to the milk which can be recovered

Gywnne J. as a price paid for a thing sold but not delivered.
The fact, also, that the appellant admits that he has no

interest in this action, and that he has, in fact, allowed
his name to be used by and on behalf of a company,
who are at present owners of the cheese factory which
the respondent sold to the appellant, but whose interest,
if any they have in the agreement as to the milk, does
not appear, and who are not shovn to have been in
any manner prejudiced by reason of any *thing con-
nected with the contract as to milk, which was entered
into between the farmers and the respondent, is suffi-
cient in itself to the determination of the present action
adversely to the appellant.

I concur, therefore, in the opinion that the appeal
should be dismissed with costs

. Appeal dismissed with costs.

Solicitors for appellant: Belleau, Stafford -Belleau.

Solicitor for respondent: Jos. G. Boss6.
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MOISE MONETTE (PLAINTIFF)...........APPELLANT; 1889

AND *Mar. 19.

PHILIZA LEFEBVRE, et al. (DEFEN- RESPONDENTS.
DANTS) ...... .................

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Practice-Right of apeal (P.Q.)-Amount in controversy-Supreme and

Exchequer Courts Act, sec 29, construction of-Jtrisdiction.

Where the plaintiff has acquiesced in the judgment of the Court of first
instance by not appealing from the same, the measure of value
for deter- mining his right of appeal under section 29 of the
Supreme and Exchequer Courts Act, is the amount awarded by
the said judgment of the court of first instance, and not the amount

-claimed by his declaration. (Levi v. Reed, 6 Can. S. C. R. 482,
over-ruled ; Allan v. Pratt, 13 App.. Cases 780, referred to as
over-ruling Joyce v. Hart, 1 Can. S. C. R. 321.)

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (appeal side) reversing the
judgment of the Superior Court.

This was an action of damages for slander contained
in certain resolutions adopted by defendants (respon-
dents) as School Commissioners of the parish of St.
Constant. The plaintiff (appellant) claimed by his
declaration $5,000 damages and prayed that the defen-
dants be ordered to enter in the minute book of the
School Commissioners the judgment in the cause, and
that the same be read at the church door of St. Philippe
two consecutive Sundays. The case was tried before
a judge without a jury and the plaintiff was awarded
$200 damages. The defendants thereupon appealed
to the Court of Queen's Bench (appeal side) and the

*PRESENT-Strong, Fournier, Taschereau, Gwynne and Patterson
JJ.

25Y
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1889 plaintiff did not file any cross-appeal, but contended

MONETTE that the judgment for $200 should be affirmed. The
L VE Court of Queen's Bench, setting aside the judgment of

LEFEBVRE.n
- the Superior Court, held that a retraction made by the

defendants and a tender of $40 for damages and the
costs of an action of $40 were sufficient, and dismissed
the plaintiff's action for the surplus.

The plaintiff thereupon appealed to the Supreme
Court of Canada.

Lacoste Q.C. and Pagnuelo Q.C. appeared on behalf of
the appellant, and Geofrion Q.C. and Robidoux on
behalf of the respondents.

At the opening of the argument Tascherean J. raised
an objection as to the jurisdiction of the court, the
amount in controversy being under $2,000.

Pagnuelo Q.C. argued that the jurisprudence of this
court on this question had been settled by the decision
of the court in Joyce v. Hart (1), viz., that in order to
ascertain the sum or value of the matter in contro-
versy the court should look to the conclusions of the
declaration.

[STRONG J.-According to the decision of the court
in Joyce v. Hart it seems to me that you have a right
to be heard, but the recent decision of the Privy
Council in Allan v. Pratt (2) has overruled Joyce v.
Hart.]

[TASCIEREAU J.-You might have filed a cross-
appeal in the Court of Queen's Bench, but you
acquiesced in the judgment of the Superior Court, and
the amount in dispute before the Court of Queen's
Bench was $200-nothing more.]

[FOURNIER J.-I am not prepared to say that appel-
lant has renounced the right of claiming $5,000
damages before this court. The whole case is open.]

(1) 1 Can. S. C. R. 321. (2) 13 App. Cas. 780.
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Lacoste Q..-We have a right to have the resolution 1889
struck out of the registry. MONETTE

[STRONG J.-The judgment of the Superior Court is LEFEBVRE.

simply a condemnation to pay you $200 damages and
costs in this judgment You have acquiesced by not
appealing against it.]

[TASCHERE&U J., Mr. Justice GWYNNE and Mr.
Justice PATTERSON are also of opinion that we have no
jurisdiction.]

STRONG J.-We are of opinion that the appeal
should be quashed for want of jurisdiction, the sum
or value of the matter in controversy being under
$2,000.

Appeal quashed without costs.

Solicitors for appellant: Pagnuelo, Taillon, Bonin
Gouin..

Solicitors for respondents: Robidoux, Fortin 4 Rocher.
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1889 CHARLES LABELLE, et al.................APPELLANTS;

*Mar. 22. AND

*Mar23 DAME EMMA BARBEAU..................RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE),

Appeal-Judicial Deposit by Insurance Company-Rival claims as to

same-Value of matter in controversy-Jvrisdiction-Supreme and

Exchequer Courts Act sec. 29.

A life insurance company deposited with the prothonotary of the
Superior Court, under the Judicial Deposit Act of Quebec, the sum
of $3,000, being the amount of a life policy issued by the company
to one E. L. which by its terms had become payable to those
entitled to the same, but to one half of which sum rival claims
were put in. The appellants, as collateral heirs of the deceased,
by a petition claimed the whole of the three thousand dollars,
and the respondent (mise-en-cause petitioner), the widow of the
deceased, by a counter petition claimed as commune en biens one
half ; and, in her answer to the appellants' petition, prayed that
in so far as it claimed any gieater sum than one half, it should be
dismissed. After issue joined thp Superior Court awarded one
half to the appellants, and the other half to the respondent.
From this judgment the appellants appealed to the Court of
Queen's Bench (appeal side) and that court confirmed the judg-
inent of the Superior Court. On appeal to the Supreme Court of
Canada.

Held-That the sum or value of the matter in controversy between
the parties being only $1,500, the case was not appealable. R. S.
C. ch. 135 sec. 29. (Fournier J. dubitante).

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (Appeal side) affirming the
judgment of the Superior Court.

The question raised in this case was as to whether
the collateral heirs of a deceased husband were en-
titled to claim the whole of the monies accruing from

*PRESENT-Strong, Fournier, Taschereau, Gwynne and Patterson
JJ.
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an insurance effected on his life, as against his widow, 1889
who claimed one half of it, as having been commune en LABELLE

biens with him. B *BARBEAU.
On the 3rd day of April, 1875, Louis Labelle insured -

his life at the lZEtna Life Insurance Company for the
sum of $3,000.00, payable ninety days after his death,
to his executors, administrators or assigns. Labelle
died intestate and without issue, in December, 1886,
and the company, to avoid any responsibility arising
out of the conflicting claims on the money, deposited
the sum of $3,000.00 in the hands of John S. Honey
and others, joint prothonotary of the Superior Court.

The appellants who, in the absence of children, are
the collateral heirs of the deceased, demanded by their
petition that the prothonotary be ordered to pay them
the amount so deposited in their hands.

The respondent, Emma Barbeau, widow of the de-
ceased Louis Labelle, resisted their demand, on the
ground that the insurance policy on which the sum
now in the hands of the prothonotary has been paid,
having been effected during the community which
existed between her and her late husband, and the pre-
miums paid by the community, the sum belongs to the
community, and she asked for an order on the protho-
notary to pay her one half of the said sum of $3,000.00,
viz, $1,500.00.

The respondent's claim to the $1,500 having been
maintained by the courts below the appellants appealed
to the Supreme Court of Canada.

Trenholme for respondent moved to quash the appeal
on the ground that the amount claimed, and in con-
troversy between the parties was only half of the $3,000
deposited in court.

Laflamme Q.C. contra. The real question is a policy
of $3,000, and the court will have to adjudicate upon
the whole amount deposited, viz., $3,000. If the com-
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1889 pany had paid the $1,500 to the wife, we would have

LABELLE claimed the $3,000.
V.

BARBEAU. [TASCHEREAU J.-The contestation in this case is only
as to wife's share, and that is under the $2,000 neces-
sary to give jurisdiction.]

Trenholme.--The respondent does not dispute the
heirs' claim to the $1,500, and I cannot see how the
case can be brought under section 29 of R. S. C. ch.
135.

STRONG J.-In this case the opinion of the majority
of the court is that we have no jurisdiction. We
need not rest our decision upon Allan v. Pratt (1),
for it is manifest that the amount in dispute here is
$1,500 only. The only doubt is as to costs. The
application to quash should have been made at an
earlier date to save the cost of printing.

FOURNIER J.-I do not dissent, but there is much to
be said in favor of the view taken by Sir A. A. Dorion
when he made the order allowing the appeal.

Appeal quashed with costs.

Solicitors for appellants: Laflamme, M1adore 4- Cross.

Solicitors for respondent: Trenholme, Taylor
Buchan.

(1) 13 App. Cases 780
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JOHN MAcFARLANE..........................APPELLANT; 1889

AND *Feby. 23.

HER MAJESTY THE QUEEN.............RESPONDENT. *Mar. 18.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Criminal law-Assault on constable in discharge of duty-Serving sum-

mons-Trial of indictment-Witness-ompetency of wsife of defen-

dant-B. S. C., ch. 162, sec. 34-R. S. C., ch. 174, sec. 216.

An assault on a constable attempting to serve a summons issued by a

magistrate on information charging violation of the Canada Tem-

perance Act is an assault on a peace officer in the due execution

of his duty and indictable under R. S. C., ch. 162, sec. 34.

On the trial of an indictment for such assault the wife of the defendant

is not a competent witness on his behalf.

APPEAL from a decision of the Court of Crown Cases
Reserved for the Province of New Brunswick, affirming
the conviction of the appellant on an indictment for
assaulting a constable in discharge of his duty.

The constable was entrusted with the service of a
summons against the appellant for violation of the
Canada Temperance Act. Not finding him at his place
of business he went to the appellant's house and met
him coming out. It was after dark, and the constable
asked appellant to return to the house for a light to
enable him to pick out the summons from among
others, which appellant refused to do, and walked
away from the house. The constable followed, and
after proceeding some distance appellant threatened to
split his head open with a stick which he carried.
After making this threat he knocked the constable
down, and his wife, who was with him, kicked the
constable as he lay on the ground. A person who had
accompanied the constable came to his assistance, and

*PRESENT-Strong Fournier, Taschereau, Gwynne and Patterson

JJ.
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1889 having procured a light the summons was served.
MACFAR- Appellant was indicted for the' assault, and convicted.

LANE The following questions were reserved for the con-
THE QUEEN sideration of the Court of Crown Cases Reserved:

1. Was the service of a duplicate summons a proper
service under the Act?

2. Were the appellant and his wife competent wit-
nesses for the defence on the trial of the indictment ?

3. Was the constable acting in the discharge of his
duty when the assault was committed?

The first question was abandoned at the argument.
The Court of Crown Cases Reserved affirmed the con-

viction, Palmer J. dissenting, and from their decision
the present appeal was brought to the Supreme Court
of Canada.

J. A. Vanwart for the appellant.

R. T. Ritchie, Solicitor-General of New Brunswick,
for the respondent.

The judgment of the court was delivered by
STRONG J.-I am of opinion that the defendant was

properly convicted and that this appeal must fail.
The first point was virtually abandoned on the argu-

ment, and very properly so, for there cannot be any
doubt that the service of a summons is properly effected
by delivering a duplicate or copy to the defendant.

That the constable Jones was in the execution of his
duty as a constable or peace officer when he was
assaulted by the defendant whom he was endeavour-
ing at the time to serve with the summons must, I think,
necessarily result from the provision of the statute,
which says that the service may be by a constable or
peace officer, inasmuch as by the 14th section of
the statute, it was made the imperative duty of
the constable to serve a summons delivered to
him by the magistrate. Then Jones was endeav-

394



VOL. XVI.] SUPREME COURT OF CANADA.

ouring to serve the summons when he was as- 1889
saulted by the defendant, and therefore he was MAcFA-
assaulted when in the course of the execution of his LANE

duty. That this duty being one imposed by statute, THE QUEEN
and not a common law duty of a peace officer, can Strong J.
make no difference as regards the applicability of the -

statutory provision creating the special offence for
which the defendant was indicted, inasmuch as the
duty to serve the summons was imposed upon the
prosecutor ex officio in his character as a constable or
peace officer.

The only remaining question is whether the evi-
dence of Jones and his wife, tendered at the trial on
behalf of the defendant, was properly rejected, and I
am of opinion that upon I his point also the ruling of
the learned Chief Justice was entirely right. Such
evidence under the statute is only admissible where
the defendant is charged with simple assault and bat-
tery, which must be taken to mean the old common
law misdemeanor answering to that description. The
defendant was not indicted for this offence, but for the
statutory offence of assaulting a peace officer in the
execution of his duty. Upon this point the case of
Reg. v. Richardson (1) is direct authority against the
appeal, and I see no answer to it.

In my opinion, there does not exist any reason for
doubting that the ruling of the Chief Justice at the
trial, and the judgment of the Supreme Court in banc,
were correct.

The appeal must be dismissed.

Appeal dismissed and conviction afirmed.

Solicitor for appellant: T. A. Vanwart.

Solicitor for respondent: Solicitor- General of New

Brunswick.

(1) 46 U. C. Q. R. 375.
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1889

*Mar. 28.

*April 20.
IN RE MABEL BEATRICE SMART AND OTHERS,

INFANTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Appeal-Hbeas corpus proceeding-Time for appcaling-ommencenent

of proceedings in appeal.

For the purpose of an appeal to the Supreme Court of Canada in a
habeas corpus case the first step is the filing of the case in appeal
with the registrar.

The judgment of the Court of Appeal in a habeas corpus proceeding
was pronounced on Nov. 13th, 1888. Notice of intention to

appeal was immediately given but the case in appeal was not filed

in the Supreme Court until Feb. 18th, 1889.

Held-That the appeal was not brought within sixty days from the

date on which the judgment sought to be appealed from was

pronounced and there was no jurisdiction to hear it.

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Divisional
Court in a proceeding by writ of habeas. corpus.

The writ was issued by David Smart to obtain the
possession of his children from their mother. After
the case had been opened before Mr. Justice Ferguson
he made an order directing that no further proceedings
be taken on the writ but that the matter should be

brought before the court by way of petition by the
applicant (2). On appeal from this order the Divisional
Court varied it by directing that the writ of habeas

corpus should remain in force, and that the questions
for trial under the return thereto should be tried at
the same time and place as the questions under the

petition directed by said order to be filed (3). The

*PRESENT.-Strong, Fournier, Taschereau,.Gwyune and Patterson JJ.

(1) 12 Ont. P. R. 635. (2) 12 Ont. P. R. 312.
(3) 12 Ont. P. R. 435,
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judgment of the Divisional Court was affirmed by the 1889
Court of Appeal. The mother of the infant children i

then appealed to the Supreme Court of Canada, seeking SMART.

to have the original order of Mr. Justice Ferguson
restored.

The judgment of the ' Court of Appeal was pro-
nounced on Nov. 13th, 1888. Notice of intention to
appeal to the Supreme Court of Canada was given by
the mother a few days after, but nothing was done in
the way of prosecuting the appeal until Feb. 18th,
1889, when the record was filed in the office of the
registrar of the Supreme Court. The appellants
obtained no order for the allowance of the appeal, and
in a habeas corpus case no security for costs is required.

On March 19th, 1889, Gormully moved that the
appeal be quashed for want of jurisdiction, or that an
early day be fixed for the hearing. The court directed
the registrar to have it placed at the head of the
Ontario cases for the February session and the motion
to quash to stand until the hearing.

S. H. Blake Q.C. for the appellant.

W. H. Kerr Q.C. and Scott Q.C. for the respondent.

Thejudgment of the court was delivered by
STRONG J.-The court is of opinion that the motion

to quash this appeal must be granted. The judgment of
the Court of Appeal for Ontario, from which the present
appeal is brought, was pronounced on the 13th day of
November, 1888. Notice of the appellant's intention to
appeal to this court was given within a short time after
the judgment, but no actual proceeding in such appeal
was taken until the case or record now before us was
filed in the office of the registrar of this court, on the
18th day of February, 1889. In appeals in habeas
corpus proceedings, no security being required, the
first proceeding must necessarily be the filing of the
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1889 case in the Supreme Court, and that step must be
.e taken within sixty days from the date on which the

SMART. judgment appealed from was pronounced, there being
nothing in the Act of Parliament (4) which governs
the jurisdiction and procedure of the court exempting
habeas corpus appeals from the operation of the 40th
section of the statute. It is therefore impossible to do
otherwise than quash the appeal which the court has
no jurisdiction to entertain either by enlargement of
the time or otherwise.

Appeal quashed woith costs.

Solicitors for appellants: Blake, Lash & Cassels.

Solicitor for respondent : H. .T. Scott.

(4) R. S. C. ch. 135.
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LES ECCLRSIASTIQUES DE ST. 1889

SULPICE DE MONTREAL (DEFEN- APPELLANTS; *J 8.
DANTS)........................ ...................... *Mar. 19.

AND

THE CITY OF MONTREAL (PLAINTIFF) RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Jurisdiction-Future rights-Supreme and Exchequer Courts Act-Sec. 29-

Municipal taxes-Special assessments-Exemption-41 Vic. (Q.) ch. 6,

sec. 26-Educational institution-Tax.

On an appeal from a judgment of the Court of Queen's Bench for
Lower Canada (appeal side) in an action brought to recover $361.90,
the amount of a special assessment for a drain along the property
of the defendants the respondent moved to quash for want of
jurisdiction on the ground that the matter in controversy was
under $2,000, and did not come within any of the exceptions in
section 29 of the Supreme and Exchequer Courts Act;

Held, that the case came within the words " such like matters or things
where the rights in future might be bound," in paragraph 6 of
section 29, and was therefore appealable.

By 41 Vic. ch. 6 sec. 26 all educational houses or establishments, which
do not receive any subvention from the corporation or munici-
pality in which they are situated, are, exempt from municipal and
school assessments "whatever may be the Act in virtue of which
such assessments are imposed, and notwithstanding all dispositions
to the contrary."

Held, reversing the judgment of the court below, that the exemption
from municipal taxes enjoyed by educational establishments under
said 41 Vic. ch. 6 sec. 26, extends to taxes imposed for special pur-
poses, e.g. the construction of a drain in front of their property.
(Sir W. J. Ritchie C.J. dissenting.)

Per Strong J.-Every contribution to a public purpose imposed by
superior authority is a " tax."

*PRESENT-Sir W. J. Ritchie C.J., and Strong, Fournier, Taschereau
and Gwynne JJ.

*PRESENT--Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Patterson JJ.
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188 APPEAL from a judgment of the Court of Queen's
LES Bench for Lower Canada (Appeal Side) reversinig the

EccLAsIAS-
TIQUES judgment of the Superior Court (1). This was an
DE ST. action brought to recover $361.90, the amount of

SULPICE DE
MONTREAL a special assessment for a drain along the property of

THE CITY OFthe defendants.
MONTREAL. The amount of the taxes was not contested, but by

a special plea the defendants contended that their
property was exempt from taxation, because the said
property was, at the time of the construction of the
drain, as it has since continued to be, an educational
institution receiving no grant from the Corporation or
Municipality of Montreal, in which it is situated.

The answer to the plea was that the exemption
claimed by the defendants did not apply to the taxes
and assessments claimed by the action.

The facts of the case were admitted by the parties,
and it was agreed that the city's claim was for a
special _assessment for a local improvement, and that
the property was destined to the purposes of education,
and received no subsidy from the municipality.

On the 11th October, 1888, Ethier, counsel for the
respondent moved to quash the appeal, on the ground
that the matter in controversy was under $2,000,
and did not come within any of the exceptions in
sec. 29 of the Supreme and Exchequer Courts Act.
Geo!ffrion Q.C. contra.

Per Curiam. The case is appealable as coming
within the words "such like matters or things where
the rights in future might be bound " in par. 6 of
sec. 29 of the Supreme and Exchequer Courts Act-If
the rate struck was found to be insufficient and
another rate imposed, the parties would be bound by
the judgment in this case.

(1) MI. L. R. 2 S. C. 265.
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On the merits-Geofrion Q.C., for the appellants 1889
(defendants) contended that under 41 Vic. ch 6, sec. 26 _LES

(P.Q.), every educational institution receiving no grant ECCLISIAS-
TIQIIES DE

from the Corporation of the City of Montreal is exempt ST. SULPICE
DE

from all municipal and school taxes, and that the MONTREAL.
words used in the Act include 'all taxes, rates or T T

THIE CITY OF

assessments. See Arts. 19, sec. 22, 712 and 713, Mun. MONTREAL.

C., Wylie v. City of Montreal (1) ; City of Montreal v.
Christ Church Cathedral (2).

Ethier for respondent ()laintiff) contended that the
exemption did not extend to special assessments for
improvements, and that a special assessment levied on
an immovable property in proportion to the benefit it
derives from a local improvement, is not a tax, in the
true sense of the word: it is now acknowledged by the
best authorities on municipal taxation that a tax is an
impost which is to be borne by all the members of a cor-
poration for the general advantage and in the interest
of the public; on the contrary a special assessment is a
certain share the proprietors of a limited locality are
called upon to contribute according to the increase in
value given their properties by a local improvement;
numerous decisions based on this distinction have been
pronounced by the courts of the neighboring Republic,
where, it may be readily conceded, the theory of muni-
cipal government is thoroughly understood.

See Maxwell on Statutes (3); Cooley on Taxation (4)
Angell on Highways (5); Hilliard on Taxation (6);
Burroughs on Taxation (7); Abbott on Law of Cor-
porations (8); Potter on Corporations (9); Kirby v.
Shaw (10); Wright v. Boston (11); Hayden v. Atlanta (12);

(1) 12 Can. S.C.R 384. (7) P. 113 sec. 67.
(2) M. L. R. 4 S. C. 13. (8) 2 vol. P. 683 nos. 98-100.
(3) P. 66. (9) 1 vol. P. 280 sec. 213.
(4) P. 606. - (10) 19 Pa. St. 258.
(5) P. 196 nos. 172-173. (11) 9 Cush. 233-241.
(6) P. 72 sec. 5 pp. 74-85. (12) 70 Ga. 817,

26
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1889 Municipal Code L. C. 0. (1); Municipal Laws of Mon-
'j^' treal, 1865, Glackmeyer (2); Municipal Laws of Mon-

ECCLtSIAS- treal, 1870, Glackmeyer (3); Haynes v. Copeland (4);
TIQUES DE

ST. SULPICE Dillon on Municipal Corporations (5) ; Proudhon,

MONTEAL. omaine de la Proprist6 (6); Dalloz, Dict., Vo. " Con-
- tributions Directes" (7); Shaw v. Lafranboise (8);

THE CITY OF
MONTREAL. C. C. for L. C., arts. 2009 & 2011; See also 46 Vic. ch.

78 sec. 21, (Quebec).

Sir W. J. RITCHIE C.J.--I am of opinion the appeal

should be dismissed with costs.

STRONG J.-The enactment upon which the decision
of this appeallurns is that contained in Statute 41
Vic. cap. 6, sec. 26, being an amendment or addition to
the Common School Act cap. 15 of Con. Stats. of Lower
Canada.

It exempts all educational houses or establishments,
which do not receive any subvention from the corpora-
tion or municipality in which they are situated, from
municipal and school assessments (des cotisations)
" whatever may be the act in virtue of which such

assessments are imposed, and notwithstanding all
dispositions to the contrary."
What is sought to be recovered from the appellants

is a contribution or sum assessed in respect of a drain
constructed by the corporation in front of the appel-
lants' property situated in the city of Montreal.

Under the Act of incorporation of the city of
Montreal the appellants, like other property owners,
would be liable to pay this contribution, unless they
can bring themselves within this exemption in 41 Vic.

The appellants receive no subvention or pecuniary aid

(1) Arts. 1-475. (5) 2 Vol. ed. 3 p. 727, 776-77-78.
(2) P. 46. (6) 3 Vol. p. 101 No. 849.
(3) By-law No. 45, sec. 3 p. 179. (7) No. 114 et passim.
(4) 18 U. C. C. P. 150. (8) 3 Rev. Leg. 451.
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of any kind from the city. Their exemption, therefore, 1889
must depend on the single point whether this assess- LES

ment or charge in respect of a contribution to the drain ECCLwSIAS-
TIQUES DE

is or is not a municipal assessment. ST. SULPICE
DE

With great respect for the Court of Appeal, I think MONTREAL.

there can be little doubt on this point. The appellantsTHE IT.' iECITY OF
are undoubtedly " assessed" by the city in respect Of MONTREAL.

the contribution which it is sought to compel them to Strong J.

pay, for I understand the word assessment to imply -

" the assessment of a tax." Then the appellants are

taxed for this drain, for every contribution to a public

purpose imposed by superior authority is a " tax " and

nothing less. The city is therefore seeking to compel

the payment of this contribution in direct contraven-

tion of the terms of the enactment referred to which

clearly exempts the appellants.

For these reasons, which are fully and ably set

forth in the dissenting opinion of Mr. Justice Church

in the Court of Appeal, and in that of Mr. Justice

Loranger in the Superior Court, I am of opinion

that we must allow this appeal with costs to the

appellants here, as well as in all the courts below.

FOURNIER J.-Par son action en cette cause, 'intim6e

r~clame des appelants la somme de $361 90, pour taxes et

cotisations impos6es suivant la loi et les riglemcnts de

la corporation de la cit6 de Montr6al, pour la contri-
bution des appelants A un 6gout ou canal, construit en
1878, en face de leur propri~t6 portant le no1717, dans
le quartier Saint-Antoine de la dite cit6.

En r6ponse i cette demande les appelants ont plaid6
qu'ils poss6daient et occupaient cette proprift6 aux dates

mentionn6es en la d6claration, et encore actuellement,
comme maison d'6ducation et les d~pendances d'icelle,
-ne recevant aucune subvention de la corporation ou

26Y2
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1889 municipalit6 de la dite cit6 de Montr6al oi cette pro-

LES pi6t6 est situ6e.
EccLgSIAS- Par sa T6ponse & ce plaidoyer, l'intim6e allgue que la
TIQUES DE

Sr. SULPICE proprit6 en question n'est pas exempthe des cotisations

MoNTREAL. muncspaie8 et scoaires e notamment de celles recla-
V mees en cette cause.

THE CITY OF
MONTREAL. La preuve a t6 faite au moyen d'une admission cou-

Fournier J. vrant tous les faits qu'il 6tait n6cessaire d'6tablir pour
- la d6cision du litige.

Au m6rite, 1'honorable juge Loranger a rendu juge-
ment, maintenant l'exemption de taxes invoquee par
les appelants, mais son jugement a t6 infirm6 par la
cour du Bane de la Reine pour la raison que i'intim6e
avait le droit de faire cet ouvrage et d'en r~partir
le coxftt parmi les personnes dont les propri&6ts devaient
en profiter; et aussi parce que l'ouvrage en question
6tant d'un caract~re local, pour des fins tout & fait
locales et h l'avantage sp6cial de la propri6t6 des appe-
lants, la cotisation pr6lev6e pour en d6frayer les
d6penses n'6tait pas de la nature d'une taxe municipale
conform6ment A 1'acte 41 Vict., ch. 6, sec. 26,-mais
qu'elle 6tait au contraire d'une nature purement locale.

La question soulev~e par cette contestation est de
savoir si 1'exemption de taxes municipales et scolaires
accord6e par le 41me Vict., ch. 6, sec. 26, comprend
aussi 1'exemption de cotisations sp~ciales impos6es sur
la propri6t6 immobilibre pour am6liorations dans une
localit6 particulibre de la municipalit6.

L'exemption dont il s'agit est 6nonc6e dans les termes
suivants:

3. Toutes maisons d'dducation qui ne regoivent aucune subvention
de la corporation on municipalit6 oix elles sont situdes, ainsi que les
terrains sur lesquels eles sont drig6es et leurs d6pendances, seront
exemptes des cotisations municipales et scolaires, quelque soit Pacte on
charte en vertu duquel les cotisations sont imposdes, et ce nonobstant
toutes dispositions A ce contraires.

L'effet de cette clause a d~j& 6t6 consid6r6 par cette
I
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cour dans la cause de Wylie contre la pr6sente 1889
intimbe (1). La diff6rence entre les deux causes est E
que dans la premibre les taxes r6clam6es, ne compre- EccLISIAS-

TIQUES DE
naient pas comme celles-ci une cotisation sp~ciale pour ST. SULPICE

am6lioration locale A la propri6 immobilire. La MIONTREAL.
question & r6soudre se r6duit done A savoir si les expres- C O
sions de la sec. 26, " cotisations municipales," coM- MONTREAL.

prennent aussi les cotisations sp~ciales d'une nature Fournier J.
locale.

Avant 1'adoption de la sec. 26, le principe de l'ex-
emption de taxes scolaires on faveur des institutions
d'6ducation 6tait d6jh introduit dans les lois de la pro-
vince de Qu6bec, et notamment dans le ch. 15 del'acte
des 6coles communes, sec. 77, parag. 2. I est aussi
Anonc6 dans plusieurs autres statuts, entres autres,
le ch. 24, statuts revis6s, B. C., 1'acte municipal et des
chemins, dont la sec. 58 met les maisons d'6ducation
dans la cat6gorie des propri6t6s exemptes de toutes
taxes on cotisations impos6es en vertu de cet acte. Le
code municipal, 34 Vict., ch. 68, art. 712, paiag. 3,
dans sa longue 6numbration de propri6t6s exemptes de
taxes, comprend aussi les institutions d'6ducation.

Cette exemption de taxes se retrouve encore dans la
40 Vict., ch. 29, concernant les clauses g6nrales d'in-
corporation des cit&s et villes, ! la sec. 325, parag. 3.
Ce principe d'exemption que 1'on retrouve dans tant
de statuts paralt avoir 60 adopt6 syst6matiquement
par la 16gislature comme un moyen d'encouragement
pour la cause de '6ducation. Le code municipal ne
s'appliquant qu'aux municipalit~s rurales, u'affecte pas
la cit6 de Montr6al dont la charte avant d'avoir 6t6
amend6e par la 38&ne Vict., ch. 73, ne lui imposait
aucune exemption; mais la section 3 de cet amende-
ment a dcr&6 1'exemption des 6glises, presbythres,
palais 6piscopaux, de toutes taxes, et exempt6 de taxes

(1) 12 Can. S. C. R. 384.
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1889 municipales ordinaires et annuelles les 6tablissements
LES occup~s pour des fins de charit6. Dans cette disposi-

ECCLQUSS DEtion, les institutions d'Aducation n'ont pas t6 comprises
ST. SULPICE -et elles seraient sans doute soumises aux taxes sans

DE
liONTREAL. la clause 26 de la 41eme Vict., ch. 6, qui les en a

VH exempt6es. L'intention du 16gislateur a & 6videm-
THE CITY OFM
MONTREAL. ment de faire pr6valoir le mime systhme par toute la

Fournier j. province. C'est pour cela qu'il s'est prononc6 d'une.
- manibre si g6n6rale qn'il n'est pas possible d'en limiter

l'effet. En d6clarant que les maisons d'6ducation
seraient exemptes des cotisations municipales et sco-
laires, quelque soit l'acte on charte en vertu duquel
les cotisations sont impos6es et ce nonobstant toutes
dispositions A ce contraire, le but 6tait 6videmment
d'atteindre la cit6 de Montreal, qui se trouvait la senle
localit6 de la province qui n'6tait pas soumise A une
semblable disposition. La cit6 ayant une charte sp~ciale,
on aurait pu peut-6tre pr6tendre que la loi qui la r6git
ne pouvait 6tre amend6e par des expressions g~n6rales
dans une loi 6trangere, aux matibres municipales. Mais
le doute est impossible en pr6sence des expressions em-
ploy6es pour g~n6raliser et sp6cialiser l'exemption:
" quelque soit 1'acte on charte en vertu duquel les coti-
tions sont impos6es, et ce nonobstant toutes disposi-
tions A ce contraires." Il faut n~cessairement en con-
clure que la cit6 de Montr6al est soumise A l'exemption
d&cr~t~e par la sec. 26 ci-dessus cit~e et qui est post&-
rieure & sa charte.

La distinction que fait 1'intim6e entre les taxes
ordinaires et annuelles aurait pu 6tre soutenable en
vertu de la sec. 3, de l'acte 38 Vic.,-oi ces expressions
paraissent avoir t6 ajout6es dans le but de limiter les
effets d'exemptions. Les cotisations sp6ciales pour fins
purement locales pourraient 6tre distingu6es des taxes
ordinaires et annuelles, si la question 6tait soulev~e
ici A propos d'institutions de charite mentionn6es dans
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la sec. 3, et si elle devait Atre d6cid6e d'apris cette loi. 1889

La section 26 qui doit servir de r~gle pour la decision de 'iM
cette question ne fait aucune distinction quelconque EcCLsIAs .

TIQUES DE

entre les taxes ou sp&ciales ou g6ndrales, elle se sert dans Sr. SULPICE
BEson sens le plus large des mots cotisations municipales, MONTREAL.

en ajoutant quelque soit l'acte ou charte en vertu duquel -
TECITY OF

elles soient impos6es. Il me semble qu'il est tout A fait MONTREAL.
impossible de trouver dans ces expressions la possibilite Fournier J.
de faire la distinction que l'intim6e essaie de faire pre- -

valoir. Les termes employ~s sont d'une g~n6ralit6 si.
complate et si absolue qu'il n'y a pas A se m6prendre sur
leur signification-" toutes cotisations municipales "
comprend toutes cotisations municipales quelqu'en
soient la nature.

TASCHEREAU J.-I am of opinion that appellant's
property is free from this tax for the reasons given by
Mr. Justice Loranger in the Superior Court (1).

PATTERSON J. concurred with STRONG J.

Appeal allowed with costs.*

Solicitors for appellants: Geoffrion, Dorion, Lafleur 4*
Rinfret.

Solicitors for respondent: Roy 8; Ethier.

(1) M. L. R. 2. S. C. 265.
*On a motion for leave to appeal

made to the Judicial Committee of
the Privy Council, the following
judgment was delivered on the
27th July, 1889 :-

BY LORD WATSON.

This is a petition at the instance
of the municipal corporation of
the city of Montreal, for leave to
appeal from a judgment of the
Supreme Court of Canada, by
which the Seminary of St. Sul-
pice, which is within the boun-

daries of the city, has been
exempted from payment of a sum
of $361.90, about £70 sterling,
being the proportion charged upon
it, by the petitioners, of a special
assessment made by them for the
cost of constructing a main drain
which runs in front of its premises.
The Supreme Court, by a majority
of four to one (Ritchie, C.J., be-
being the dissentient judge), re-
versed the decision of the Queen's
Bench for Lower Canada, which
was also pronounced by a majority
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1889 of four to one, and restored the
- judgment of Loranger, J., the
LES judge of first instance.

ECCLl9SIAS- I
TIQUES In considering applications of
DE ST. this kind, it is necessary to keep

SULPICE DE in view that the Statute of Canada,
MONTREAL. 38 Vie., ch. 11, which established

THE CITY OF the Supreme Court of the Domin-

MONTREAL. ion, does not give to unsuccessful
litigants a direct right, either abso-

Judgment lute or conditional, to appeal from
of the J. U. the decisions of that tribunal. See-

of Priy tion 47 expressly declares that no
COMn. appeal shall be brought from any

judgment or order of the Supreme
Court to any court established by
the Parliament of Great Britain
and Ireland by which appeals or
petitions to Her Majesty in Coun-
cil may be ordered to be heard;
but saves any right which Her
Majesty may be graciously pleased
to exercise by virtue of her Royal
prerogative.

It is the duty of their Lordships
to advise Her Majesty in the exer-
cise of her prerogative, and in the
discharge of that duty they are
bound to apply their judicial dis-
cretion to the particular facts and
circumstances of each case as pre-
sented to them. In forming an
opinion as to the propriety of
allowing an appeal, they snust
necessarily rely to a very great
extent upon the statements con-
tained in the petition with regard
to the import and effect of the
judgment complained of, and the
reasons therein alleged for treating
it as an exceptional one, and per-
mitting it to be brought under
review. Experience has shown
that great caution is required in
accepting these reasons when they
are not fully substantiated, or do
not appear to be prim4 facie
established by reference to the
petitioner's statement of the main
facts of the case, and the questions

of law to which these give rise.
Cases vary so widely in their cir-
cumstances that the principles
upon which an appeal ought to be
allowed do not admit of anything
approaching to exhaustive defini-
tion. No rule can be laid down
which would not necessarily be
subject to future qualification,
and an attempt to formulate any
such rule might therefore prove
misleading. In some cases, as
in Prince v. Gagnon, (8 App. Cas.
103), their Lordship have had occa-
sion to indicate certain particulars,
the absence of which will have a
strong influence in inducing them
to advise that leave should not be
given, but it by no means follows
that leave will be recommended in
all cases in which these features
occur. A case may be of a sub-
stantial character, may involve
matter of great public interest, may
raise an important question of law,
and yet the judgment from which
leave to appeal is sought may ap-
pear to be plainly right, or at
least. to be unattended with suffici-
ent doubt to justify their Lordships
in advising Her Majesty to grant
leave to appeal.

The exemption which the Su-
preme Court has sustained in the
present instance is a statutory one.
The petitioners narrate the 77th
section of the Consolidated Statu-
tes of Lower Canada, cap. 15, and
then proceed to allege that the
effect of the judgment will be
" to determine the future liability
" (meaning apparently non-liabi-
"lity) of buildings set apart for
" purposes of education, or of
"religious worship, - parsonage
"houses, and charitable and educa-
"tional institutions and hospitals,
"to contribute to local improve-
"ments carried out in their inter-
"ests and for the benefit of their
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"properties." Had that statement
been well founded, it might have
been an important element in
considering whether leave ought to
be given. But it is plainly errone-
ous. The statute in question,
which relates to "public educa-
tion,"exempts the properties above
enumerated from educational
rates levied for the purposes of the
act, and from no other rates.

The clause upon which the judg-
ment of the Supreme Court pro-
ceeded is section 26 of the statutes
of the Province of Quebec, 41 Vic.,
ch. 6, which is an act to amend the
laws respecting public instruction.
" It enacts that: " Every education-
"al institution receiving no grant
"from the corporation or muni-
"cipality in which they are situ-
"ated, and the land on which they
"are erected, and its dependencies,
"shall be exempt from municipal
"and school taxes, whatever may
"be the act or charter under
"which such taxes are imposed,
"notwithstanding all provisions to
"the contrary."

The Seminary of St. Sulpice ad-
mittedly does not receive any grant
from the Corporation of the City
of Montreal, and is therefore with-
in the benefit of the exemption
created by section 6, and the only
issue raised between the parties is,
whether a district rate for drainage
improvements, levied from that
portion of themunicipal area which
directly benefits by its expendi-
ture, is or is not a municipal tax
within the meaning of the clause.

The petition does not set forth
the sources from which the peti-
tioners derive their authority to
execute such improvements as
drainage, and to assess for their
cost. Powers of that description
are entrusted to municipal bodies,
presumably in the interest of the

public, and not for the interest of 1889
private owners, although the latter -
may be benefited by their exercise. LEs
Primdfacie, their Lordships see no a I -

reason to suppose that rates levied ST. SULPICE
for improvements of that kind are DE
not municipal taxes, and at the MONTREAL.
hearing of the petition their im- V.
pression was confirmed by a refer-THE CITY OF

MONTREAL.
ence to the General Municipal
Acts for Lower Canada. The Judgment
counsel who appeared for the of the J. C.
petitioners stated, however, that of Privy
their powers are derived, not from Council.

the General Acts, but from a char-
ter, the terms of which were neither
referred to nor explained. If the
terms of the charter materially
differ from those of the General
Acts, that deprives the case of any
general importance. But it is
quite possible that the concluding
words of section 6 may have been
purposely introduced by the Le-
gislature in order to secure unifor-
mity of exemption, whatever
might be the terms in which the
power to assess was conferred; and
that, consequently, in construing
the clause, the expression " muni-
cipal taxes " ought to be inter-
preted according to its general
acceptation, and not according to
the meaning which it might be
held to bear in some charter or
statutes applicable to particular
municipalities.
In these circumstances their

Lordships are not prepared to
advise Her Majesty that the peti-
tioners ought to have leave to
appeal. If such questions are, as
they say, of frequent occurrence
in the city of Montreal, they may
have the opportunity of obtaining
the decision of this Board in an-
other case, upon appeal from the
Court of Queen's Bench for the
Province. The petition must
therefore be dismissed.
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1888 THE HON. GEORGE WHITMAN APPELLANTS;

XNo. 24. AND OTHERS (DEFENDANTS)............

1889 AND

*Mar. 18.
- THE UNION BANK OF HALIFAX RESPONDENTS.

(PLAINTIFFS) .............................

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Assignment-In trust for creditors-Preference-Fraud against creditors-

Statute of Elizabeth-Resulting trust.

A deed of assignment of property in trust for the benefit of creditors
provided for the.distribution of the assets by the assignee as fol-
lows: First, to pay certain named creditors in full.-Secondly, if
sufficient assets remained after such payment to pay certain other
named creditors in full, or, if the assets should not be sufficient,
to distribute the same pro ratd among such second preferred credi-
tors.-Thirdly, to divide the remaining assets among all the
creditors not preferred in equal proportions according to their
respective claims and-Fourthly, to pay the balance remaining
after distribution to the assignor. The deed required all creditors
executing it to release the assignor from any and every claim of
the executing creditor against him, and provided that the assignee
should not be liable to account for more money and effects than
he should actually receive, nor be responsible for any loss or
damage to the trust, except such as should happen through his
own wilful neglect. In an action to set aside the deed:

Held, affirming the judgment of the court below, Gwynne and Patterson
JJ. dissenting, that the deed was one to which it was unreasonable
to expect unpreferred creditors to become parties, and therefore,
and because it contained a resulting trust in favor of the debtor,
it was void under the statute, 13 Eliz. ch. 5.

If objection is made to the form of a bond for security for costs
on appeal to the Supreme Court it should be by application in
chambers to dismiss and if not so made the objection will be held
to be waived.

*PRESENT-Sir W. J. Ritchie C.J. and Strong, Tascherean, Gwynne
and Patterson JJ.
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APPEAL from a decision of the Supreme Court of
Nova Scotia (1) reversing the judgment for the defen- WHITMAN

dants on the trial. THE UNION
BANK OF

The action in this case was brought to set aside a HALIFAX.

deed assigning to the defendant Whitman, in trust for -

the benefit of their creditors, all the real and personal
property of his co-defendants. The deed preferred two
sets of creditors who were first to be paid in full; then
the remaining assets were to be distributed in equal
proportions among the unpreferred creditors and the
surplus, if any, was to be returned to the assignors.
The deed provided that the execution by each creditor
should release and discharge the debtors from all and
every claim of such creditor against them, and that
the assignee should not be required to account for
more money or assets than he should receive, nor be
liable for any loss or damage to the trust estate unless
the same should be caused by his own wilful neglect.

The trial judge, who tried the case without a jury,
gave judgment in favor of the defendants, holding that
the deed was not fraudulent under the statute of
Elizabeth. The court in banc reversed this judgment
and ordered the deed to be set aside. The defendants
then appealed to the Supreme Court of Canada.

Borden for the respondents took as a preliminary
objection to the hearing of the appeal, that the bond
given as security for costs is not in the statutory form
and does not provide for the prosecution of the appeal.
The court considered the bond insufficient, but held
that an application to dismiss should have been made
in chambers, and not having been so made, it must be
taken to be waived.

Harrington Q.C. for the appellants cited The Toronto

(1) 20 N. S. Rep. 194.
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1888 Bank v. Eccles (1) ; Ex parte Games (2) ; Alton v. Har-

WHiTMAN rison (3); Boldero v. London, &c., Loan Co. (4).

HE NN Borden and W. B. Ritchie for the respondents referred
BANK OF to Gallagher v. Glass (5) ; Slater v. Badenach (6) ; Sla-
HALIFAX. ter v. Spencer (7) ; Cornwall v. Gault (8) ; Larpent v.

Bibby (9); D'Ivernois v. Leavitt (10).

Sir W. J. RITCHIE C.J -I am of opinion the appeal
should be dismissed with costs.

STRONG J.-I am of opinion that this appeal must
be dismissed. It appears to me that the deed of assign-
ment was fraudulent and void under the statute 13
Elizabeth ch. 5, inasmuch as it imposed unreasonable
terms on creditors, requiring them either to release
their claims if they assented to the deed, and in default
of their doing so, not only excluding them from the
benefit of the deed, but subjecting any residue of the
estate to a resulting trust in favor of the debtor. The
concurrence of these provisions in the same deed shows
that it was intended to hinder and defeat creditors. I
therefore agree in the main with the reasons given in
the judgment of the Chief Justice delivered in the
court below (11).

TASCHEREAU J.-I would dismiss this appeal upon
the ground taken by McDonald C.J. in the court below,
that the assignors by their deed retained a portion of
the assets of the estate, by making such a provision as
diverted assets for their own use that ought to go to
all the creditors. I think that this assignment is
fraudulent and void under the 13th Elizabeth ch. 5,
Spencer v. Slater (7).

(1) 2 E. & A. (Ont.) 53. (7) 4 Q. B. D. 13.
(2) 12 Ch. D. 314. (8) 23 U. C. Q. B. 46.
(3) 4 Ch. App. 622. (9) 5 H. L. Cas. 481.
(4) 5 Ex. D. 47. (10) 23 Barb. at p. 80.
(5) 32 U. 0. C. P. 641. (11) 20 N. S. Rep. p. 194.
(6) 10 Can. S. C. R. 296.
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GWYNNE J.-The deed assailed in this case is not, 1889
in my opinion, void within the statute of Elizabeth as WHITMAN

against creditors by reason of any of the objections T 'THU1NION
which have been taken to it nor, so far as I can see, BANK OF
for any reason. It is not, in my opinion, open tb the HALIFAX.

construction that it enables the trustees, who have
accepted the burthen of executing the trusts thereof,
to withhold at their pleasure any part of the estate
conveyed to them from the creditors, or for the benefit
of the debtors; their attempt to do anything of the
kind would be a plain breach of trust, for which they
would be accountable to the creditors. Neither is it at
all correct to say that the deed provides, as did the deed
in Spencer v. Slater (1), that a dividend which would
be payable to creditors signing shall, in the cases of
any not signing, be paid to the debtors; on the contrary,
in the event of a creditor refusing to sign his refusal
enures to the benefit of those who do sign, and not to
the benefit of the debtors. In short between the deed
in the present case and that in Spencer v. Slater (1)
there is the greatest possible difference. That the deed
makes provision for certain preferred creditors is
no valid objection within the statute of Elizabeth.
Neither is the clause which requires all creditors
receiving benefit under the trusts of the deed to release
the debtors. What is called the resulting trust in
favor of the. debtors, and which is complained of as
unjust and as making the deed void within the statute,
is the ordinary trust contained in every trust deed in
favor of the debtors in respect of any residue, if any
there should be, after payment of all creditors in full;
and to such a trust provision no reasonable objection
can be taken; Boldero v. London d Manchester Loan
Co (2)..

True it is, that if certain creditors should not sign
(1) 4 Q. B. D. 13- (2) 5 Ex. D. 47.



SUPREME COURT OF CANADA. [VOL. XVI.

1889 it might happen, but not necessarily, that there might

WHaTMAN be a surplus, after all who do sign should be paid in
V. full, which would become payable to the debtors,

THE UNION
BANK OF which would not have become payable to them if all
HALIFAX. should' sign; but that would be a result brought about

Gwynne J. by the default of the creditors themselves in not
signing and not by any act of the debtors whose
intention, as expressed in the deed, is that all shall
sign and that all shall be paid in full before there shall
or can be any residue to be paid to the debtors. If
there be nothing in the deed which imposes, or affects
to impose, an unjust and unreasonable burthen or
condition upon those who do sign, a creditor who is
unwilling to sign has no basis upon which to found a
complaint that the deed is unjust to him. In such a
case it is the fact of his not signing which does him
prejudice and he cannot attribute such prejudice to
any provision in the deed. Now, this deed imposes no
condition upon any creditor who signs except that he
shall release the debtors, and as this is not a valid
objection within the statute, nor is the clause giving
preference to some creditors open to objection, I can
see nothing in the deed which, Viewed in the light of
the numerous decisions upon this subject, can be said
to avoid the deed within the statute of Elizabeth.

I am of opinion, therefore, that the appeal should

be allowed and the judgment of the court of first
instance restored with costs.

PATTERSON J.-A deed of assigment for the benefit

of creditors, made by Arthur W. Corbitt and G-eorge E.
Corbitt, merchants, of Annapolis, in N.S., to the defen-
dant Whitman, has been held to be fraudulent and

void under the statute 13 Elizabeth, ch. 5, by the judg-
ment of the Supreme Court of Nova Scotia from which
this appeal is brought.
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Let us see at the outset what are the precise provi- 1889
sions of the deed. WHITMAN

It bears date the 5th of December, 1884, and purports THE UNION

to be made between Arthur W. Corbitt and George E. BANK OF

Corbitt, formerly doing business under the name, style HALIFAX.

and firm of A. W. Corbitt & Son, of the first part; the Patterson J.

Hon. George Whitman, of the second part, " trustee
appointed for the purposes hereinafter mentioned; and
the several persons, creditors, indorsers, guarantors, or
sureties of or for the said parties of the first part who
have or shall hereafter execute or accede to these pre-
sents within three months from the date hereof, of the
third part."

The deed then recites that the parties of the first part
are at present unable to pay immediate demands upon
them, and deem it best and resonable to secure, pay
and indemnify the several persons parties to these pre-
sents in manner hereinafter mentioned, and goes on to
convey to the party of the second part, his heirs and
assigns, certain specified lands, some of which are des-
cribed as being subject to mortgages,

But upon trust that the said party of the second part shall, if he
deem it fit and expedient, in a reasonable time, sell and dispose of, at
public auction or private sale, for cash or on credit, after due advertise-
ment of the same, the above described lots, pieces or parcels of land
and premises for the highest price to be obtained therefor, and to con-
vey the same by deed or deeds to the said purchaser or purchasers, and
upon receipt of the purchase money arising from the said sale or sales
of the said second lot, to apply the same to the payment of the said
mortgages above described, which said mortgages cover the said second
lot; and then first to apply the balance of the purchase money arising
from the sale of the said real estate, after deducting the expenses of
this trust, in payment of the several amounts due and to grow due, the
following persons in full as creditors, indorsers, guarantors, sureties, or
otherwise of the said parties of the first part, that is to say : [naming
six creditors]; and secondly, after paying the said creditors hereinbefore
named and the expenses of this trust in full, to apply the balance of
the said purchase money in payment of the amounts due and to grow
due the following persons in full on account, or as creditors, indorsers,
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1888 guarantors, sureties or otherwise of the said parties of the first part,

WI that is to say : [naming 24 creditors]; thirdly, after paying the ex-

AN penses of this trust and the creditors hereinbefore named as first and
THE UNION second preferential creditors of the said parties of the first part, and in

HAN OF case there shall be any surplus of the said property or funds after ful-
- filling the said trusts, then that said party of the second part do and

Patterson J. shall divide, distribute and pay over to the other creditors of the said
parties of the first part, who shall become parties hereto in manner
hereinbefore described ratably and in proportion to the amounts due
to each of them respectively, without any preference or priority, and
if anything shall remain thereafter the said party of the second part
shall convey, deliver and pass over the same to the parties of the first
part, their executors, administrators and assigns.

Then follows a general assignment of stock-in-trade
and all personal effects to the party of the second part
upon trust to sell with all reasonable speed and to get
in debts or other outstanding interest; and forthwith,
after deducting the expenses of executing the trust,
the cost of preparing and executing the deed of assign-
ment, and his own charges and commission as assignee,
to deal with the fund in the same manner as directed
with regard to the proceeds of the real estate. This
trust is expressed at length, as in the former case, the
only difference being the omission of one name from
the list of second preferrcd ereditors. We have then
the ordinary power of attorney; power to the trustee
to adjust the amounts due to creditors, including power
to compound and to arbitrate; proviso that no person
shall be entitled to be a creditor under that deed, unless
notice shall have been given by him of his debt or
demand to the trustee before a final dividend shall have
been made of the trust property; a covenant by the
trustee with the parties of the first and third parts to
execute the trusts to the best of his judgment and dis-
cretion,

Provided always and it is hereby agreed, that the said party of the
second part, his executors or administrators shall not be liable or
accountable for more money or effects than he shall receive, nor for
any loss or damage which he may receive, nor for any loss or damage
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which may happen in reference to the said trusts, unless it arise by or 1889
through his own wilful neglect.

WHITMAN

I may remark, in passing, that this expression " any TH
THE UNION

loss or damage which he may receive," which is not a BA or

happy one. looks as if it got there by an error in HALIFAX.

engrossing the document, perhaps, by erroneously Patterson J.

writing in ten words from the word " damage " where
it first occurs to and including the second word
" damage."-I make this observation assuming the
document to be correctly printed in the book before
me. I am not sure that the words which seem inter-
polated are not here owing to a misprint, because I
find the passage quoted without them in the judg-
ment, as printed, of Mr. Justice McDonald, when he
is made to say:-

The deed contained a release of all claims against the debtors.
together with the following provisions: "And it is hereby agreed that
the said party of the second part, his executors or administrators shall
not be liable or accountable for more money or effects than he shall
receive, nor for any loss or damages which may happen in reference
to the said trusts, unless it shall arise by or through his own wilful
neglect."

yet that learned judge in the same judgment treats
the clause as if the words were there, and the same
reading of it has been made the ground of some
argument before us. I apprehend that it makes no
difference whatever whether the words are in the
original deed or not, because, if they are, they are
manifestly governed by the qualification "unless it
shall arise by or through his own wilful neglect."

The learned judge-seems to have fallen into a mis-
apprehension on this point, as I shall further notice by
and by.

The remainder of the deed is the release clause which
I quote in full :-

And the said respective creditors, parties hereto, each and every of
them for himself and herself severally and respectively, and for their

27
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1889 several and respective executors and administrators, do hereby accept

WH and take the estate and effects hereinbefore assigned in full payment,

TE,* satisfaction and discharge of all their respective debts, demands, and of
THE UNION a11 loss or damage to be sustained by reason of any liability aforesaid,

BANK OF and do and each of them doth absolutely remise, release, discharge and
HALIFAX.

-A quit-claim the said parties of the first part. their executors and
Patterson J. administrators, of and from all demands which they or any or either of

them now have against them.

The issue was tried before Mr. Justice Weatherbee,
who found that there was no fraud on the part of the
defendants and gave judgment for the defendants.

That judgment was reversed by the court in banc.
The judgment, which I understand to express the
opinions of all the learned judges who heard the
motion, except the Chief Justice, was delivered
by Mr. Justice McDonald. The Chief Justice con-
curred in the conclusion, but limited himself to one of
the reasons for which the other members of the court
held the deed to be void.

The deed had attached to it certain statements pur-
porting to show the debts and the assets of the assign-
ors. I think the only allusion to it, contained in the
deed itself, is in the following passage from the clause
relating to the power of the trustee to adjust claims.

And it is further agreed that the naming of any debt or debts due
or owing in any schedule hereto annexed shall not prevent the parties
of the first and second part from calling into question or controverting
the amount of the same, and if the amount of any creditor shall have
been stated as being greater or smaller than it really is, such creditor
shall be entitled to the benefits of these presents upon and only upon
and for the amount which may be found to be justly due him.

The position of the plaintiffs with reference to the
estate is thus correctly stated by Mr. Justice McDonald:

It appears by the statement attached to the deed of assignment that

the plaintiff bank at that time held notes and drafts, indorsed by the
debtors, to the amount of $28,500, for which no provision was made
except as just mentioned, so that the plaintiff was not only excluded
from the list of first and second preferential creditors, but was expected
to look for payment of the large sum just named to what appears to be
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a most uncertain source, and even that upon his becoming a party to 1889
a document which released the debtors from all further claims, indem- '_4

WHITMAN
nified the assignee, except as we have seen, and provided that if any .
balance remained after paying those who became parties to the deed as THE UNION

prescribed the same should be paid over by the trustee to the debtor BANK OF
HALIFAX.

himself, excluding altogether creditors who did not sign the deed. -

The decision was that the deed was one which it Patterson J.

was unreasonable to expect the plaintiffs to become
parties to, and was bad under the statute, by reason of
three things : the release clause, the clause that was
taken to indemnify the assignee against loss and
damages not occasioned by his wilful neglect, and the
trust to hand over to the assignors any balance that
might remain after paying in full all the creditors
who became parties to the deed.

It was upon the last ground alone that the learned
Chief Justice rested his concurrence.

No notice is taken in the judgments of reasons out-
side of the deed itself on which also it was attacked
as fraudulent. I do not think it necessary to say more
respecting those extraneous matters than that the
attention which I gave to the evidence during the
argument, when Mr. Ritchie left nothing unsaid that
could aid his contention, and a second careful examin-
ation of it, have failed to create any doubt in my mind
of the correctness of Mr. Justice Weatherbee's finding.

I am satisfied that the deed must be dealt with, as
it was by the court in banc, upon the effect of what
we find within its four corners.

The three grounds acted upon are reduced to two by
the circumstance that the learned judge overlooked
for the moment the qualification of the indemnity
clause, which clause, properly construed, is merely
the ordinary clause found in every trust deed, and
which, if it had not been expressed in this deed, would
have been imported into it by the statute R.S.N.S. 4th
series, ch. 108, sect. 24.

273
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1889 The other objections require a glance at the operation
WHITMAN of the statute of Elizabeth as it is to be gathered from

v. decisions.
THE UNION

BANK OF We have always to remember that it does not, like
HALIFAX.

- a bankrupt act, contemplate an equal distribution of
Patterson J. the assets of a debtor among his creditors. This may

be almost a truism. Every one will admit it in terms,
without hesitation; but it is not unusual to find argu-
ments on the validity of deeds of this class influenced,
consciously or unconsciously, by the notion that to
prefer one creditor to another is an offence against the
statute, if not a fraud at common law.

"All deeds of this sort," as observed by Maule J. dur-
ing the argument in Janes v. Whitbread (1), " are within
the letter of the 13th Elizabeth, ch. 5, sec. 2, which
declares that all deeds made to or for any intent or
purpose before declared and expressed, shall be void,-
that is, all deeds made to or for any of the intents or
purposes mentioned in section 1, viz., ' to delay, hinder,
or defraud creditors and others of their just and law-
ful actions, suits and debts, &c.' " He referred to Pick-
stock v. Lyster (2), where it was decided that if a man
assigns all his property to a trustee simply with the
purpose of having it fairly distributed amongst all his
creditors, such an assignment, although it may have
the effect of hindering and delaying a particular credi-
tor of his execution, is not within the spirit of the act,
and therefore is not void,-because it does not deprive
any of the creditors of his fair share of the debtor's
property if he chooses to become a party to the deed.
Then he refers to Owen v. Body (3), in which it was
held that creditors could not reasonably be asked to be
parties to deeds containing the terms as to carrying on
the business which were then in question, and dis-

(1) 110. B. 406, 416. (2) 3 M. & S. 371.
(3) 5 A. & E. 28.

420



VOL. XVI.] SUPREME COURT OF CANADA.

tinguishes from it the deed in Tanes v. Whitbread (1) 1889
which provided for carrying on the business with the WHITMAN

object of winding it up, not as in Owen v. Body (2) for T .
THE UNION

the purpose of making money to pay the creditors BANK OF

who became parties to the deed. HALIFAX.

We have a key to the spirit of the statute in the full Patterson J.

reading of the language "feigned, covinous, and fraudu-
lent, and contrived of malice, fraud, covin, collusion
or guile, to the end, purpose and intent to delay, &c."

This is noticed in the very instructive judgment of
Sir J. B. Robinson in a case in Upper Canada, Bank of
Toronto v. Eccles (3). That judgment and the judg-
ment of Mr. Justice Burns in the same case, as also
the judgment of the present Chief Justice of Ontario,
then Mr. Justice Hagarty, when the case was before
the Court of Common Pleas (4) will be found to con-
tain an exhaustive discussion of the decisions, English
and American, down to the year 1862. The deed in
that case, like the deed before us, assigned all the
estate of the debtor to trustees for the satisfaction of
his debts, preferred some creditors to others, and con-
tained a release by the creditors who should execute,
providing that those who did not sign should not
receive dividends, and excluding all creditors who did
not come in within thirty days. The validity of the
assignment was sustained by the Court of Error and
Appeal, affirming the judgment of the Common Pleas.
Two of the learned judges dissented, considering that
it was unreasonable to demand a release when the
preferences created by that assignment were given.
For my own part, I entirely agree with the reasoning
and the conclusions of the majority of the court, and
with the greatest respect for the opinions of the late
Chief Justice of Ontario, then Vice-Chancellor Spragge,

(1) 11 0. B. 406. (3) 2 E. & A. Ont. Rep. 53.
(2) 5 A. & E. 28. (4) 10 U. 0. C. P. 282.
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1889 by whom the dissenting judgment was delivered, I
wHITMN am obliged to regard that judgment as an example of

THE NION the occasional tendency, of which I have spoken, to
BANK OF import into the statute of Elizabeth the idea of equal
HALIFAX. distribution of assets, which is something outside of

Patterson J. its contemplation, although it obtains in the adminis-
tration of estates in equity, and is a principle of bank-
ruptcy law.

Holbird v. Anderson (1) settled the question of the
right of a debtor to prefer one creditor to another with-
out offending against the statute of Elizabeth.

Pickstock v. Lyster (2) was upon an assignment of
all the goods of a debtor for the general benefit of his
creditors, which was held to be valid on the principle
of Holbird v. Anderson. There was no release clause in
the assignment.

In The King v. Watson (3) the insolvent assigned
all his' estate to trustees for creditors, stipulating
expressly for a release. Counsel pressed on the court
that the deed was void under 13th Elizabeth, and the
more strongly " as there was a condition imposed on
all who should entitle themselves by signing it, that
they should release the debtor from the rest of their
demand in consideration of such dividend as they
should receive." Per curiam-" There is certainly no
fraud in this case affecting the assignment, which has
been made for the equal benefit of all creditors. *
* * This is a very common arrangement
which it would be very injurious to disturb where
there has been no commission of bankruptcy."

In Goss v. Neale (4) certain chattels were assigned
for the benefit of certain creditors of the assignor for
four years; at the expiration of two years, or sooner
if the assignor should so direct, the trustees were to

(1) 5 T. R. 235. (3) 3 Price 6.
(2) 3 M. & S. 371. (4) 5 Moore 19.
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sell and pay the creditors named in the schedule, and 1889
there was a covenant that the creditors should not WHITMA
molest the assignor for the space of two years; the deed T VTEUNION
was held valid against an execution creditor, first by BANK OF

Abbott C.J. and afterwards by the full court. HALIFAX.

Wells v. Greenhill (1) may be referred to as an early Patterson J.

case upon a deed of all a debtor's property conveyed
for distribution among his creditors, but not equal
distribution, some who were specified by name to be
paid in full; then all creditors for less than £10 to be
paid in full; then all other creditors named in the
schedule to be paid 5s. in the X ; then upon the
winding-up, respecting which directions were given,
the scheduled creditors to be paid the residue of their
claims, and the surplus, if any, to be paid over to the
debtor. There was a covenant by the creditors to
release the debtor at any time after eighteen months if
the deed did not become void, under a proviso by
which it was to become void if any creditor for over
a specified amount should not execute the deed within
three months. All the creditors, including the plain-
tiff who was now attacking the deed under the pro-
viso, executed it within three months with the excep-
tion of one of those who were to be paid in full. The
decision was that his failure to sign did not avoid the
deed. We have nothing to do with the goodness or
badness of the reason given, which was that he could
not be intended to release the debt which was to be
paid to him in full. Still it is not very convincing,
because the release, while it discharged the debtor
personally, left the creditors' remedy against the
assigned estate untouched. See Ellis v. McHenry (2).

Tatlock v. Smith (3) incidentally recognizes the pro-
priety of adebtor, who surrenders all his property for

(1)"5 B. & Ald. 869. (2) L. R. 6 C. P. 228, 239.
(3) 6 Bing. 339.
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1889 distribution among his creditors, insisting on being

we AN released from his debts. There was not in that case

TH.E aI0N ay question of preferring one creditor to another. It
BANK OF had been agreed that in order to carry out a scheme of
HALIFAX.

- equal distribution the debtor should execute a con-
Patterson J. veyance to trustees. When the conveyance was

tendered for execution he refused to execute it, be-
cause it did not contain such a release as he thought
he should receive. It was held at the trial at Guild-
hall of an action by one of the creditors upon a bill of
exchange accepted by the debtor, as a defence to which
the composition agreement was pleaded, that the de-
fendant's objection to execute the conveyance was
reasonable, and in banc Chief Justice Tindal said:-

It is unreasonable that debtors who have surrendered so much, and
have thereby deprived themselves of any other mode of effecting pay-
ment, should remain liable to hostile proceedings at the suit of their
creditors. Their situation itself seems to preclude the possibility of
any such intendment.

The plaintiff was non-suited on the ground that for-
bearance to sue was involved in the composition agree-
ment, and that nothing had occurred to remit the
creditors to their rights.

In Small v. Marwood (1) which was decided in the
same year (1829) as Tatlock v. Smith, we have another
express, though incidental, recognition of the right
to insist, as a condition of admission to share in the
estate, on the execution of a release within a limited
time. This will sufficiently appear from a passage
from the considered judgment of the court pronounced
by Bayley J. Then came the following proviso:-

Provided that the said parties of the second and third parts shall on
or before the first day of February next make such proof, if required,
and execute these presents. It was contended that the words " and
execute these presents " constitute a condition, and that the deed hav-
ing been executed by Barr and Hudson only, and not by the other two

(1) 9 B. & C. 300.
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trustees, was void for non-performance of that condition; and, being 1889
void altogether, that Barr's debt was not extinguished, and therefore '

WHITMAN
was a good petitioning creditor's debt to support the commission. We I.
are of opinion that the effect of those words in the proviso is not to THE UNION
avoid the deed, if the parties therein named shall not execute it, but BANK OF

HALIFAX.
merely to take away from such parties the right to recover a dividend.

Owen v. Body (1), in which there was no question ofPatterson J.

preferences, is a more indirect recognition of the pro-
priety of the release clause by the circumstance that
the opinion that it was unreasonable to insist on the
creditors becoming parties to that deed was not placed
to any extent upon the release which the deed con-
tained, nor was any objection, founded on the release,
made in Janes v. Whitbread (2) or Coates v. Williams (3)
where the deeds were upheld against objections for
which the decision in Owen v. Body (1) was relied on.
We do not find the precise terms of the release men-
tioned in the reports of either of those two cases. In
Coates v. Williams (3) the deed is said to be "in the usual
form," to be precisely in the same terms as that in
Janes v. Whitbread, (2) and to be " a stereotype, and to be
had at any law stationer's in London." The statement
of the case does not contain the word " release " but it
is said that the deed contained a proviso that creditors
not signing within three months should be excluded
from the benefit of the assignment, and the trust was
to pay ratably such creditors as should execute the
deed. There can be no doubt that the ordinary release
was contained in the deeds. The validity of the clause
excluding creditors who do not execute within a
certain time is recognized in re Baber (4), where
Malins V.0. allowed a creditor to come in after the
time under special circumstances.

In the much litigated case of Cox v. Hickman (5)

(1) 5 A. & E. 28. (4) 18 W. R. 1131; 40 L. J. Chy.
(2) 11 C. B. 406. 144.
(3) 7 Ex. 205. (5) 8 H. L. Cas. 268.
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1889 in which the House of Lords decided that creditors by
WHITMAN joining in a deed such as that in Owen v. Body (1) did

V. not become partners in the business that was carried on
BANK OF by the trustees under the deed, there was no question
HALIFAXb

H F of the validity of the deed. The object of the action
Patterson J. was to make creditors who had joined in the deed

liable as partners for debts incurred in carrying on the
business. We see, however, from the report in 18 0.
B. 617 that the deed contained a special release clause,
and that the creditors were to share rateably and
without preferences.

Alton v. Harrison (2) was decided in 1869. In that
case Lord Justice Giffard, affirming a judgment of
Vice-Chancellor Stuart, upheld a mortage made in
expectation of the issue of a writ of sequestration,
which vested substantially all the property of the
debtor in trustees for five of his creditors, and con-
tained a proviso for the debtor remaining in possession
for six months, if the sequestration was not issued.
It was pointed out that the statute of Elizabeth
differed from the bankrupt laws by not having for its
object the equal distribution of assets, and that the
question was whether the deed was bonafide and not
a mere cloak for retaining a benefit to the grantor.
Ten years later similar language was used by Pollock
B. delivering the judgment of the divisional court
in Boldero v. London 4r Westminster Discount Co. (3).

We are here dealing, he said, not with the bankruptcy law, but with
the statute of Elizabeth, and without going back to older cases, as Lord
Justice Giffard pointed out in Alton v. Harrison, (2) the statute of Eliza-
beth does not touch the question of equal distribution of assets. This
assignment, therefore, though it preferred certain creditors and tended
to defeat the others, might be good.

The deed which was upheld in that case conveyed
the estate to trustees to sell in such manner as

(1) 5 A. & E. 28. (2) 4 Ch. App. 622.
(3) 5 Ex. D. 47.
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they should think proper, and to divide the resi- 1889
due of the proceeds after paying expenses ratably WHITMAN

among the creditors parties to the deed, including, if the TRE NION

trustees thought fit but not otherwise, creditors who BANK OF

refused or neglected to execute, and if the trustees HALIFAX.

thought fit but not otherwise, to pay the dividends Patterson J.

on debts due to non-assenting creditors to the debtors.
There does not appear to have been a release clause in
the ordinary form. The objections to the deed were
chiefly on the ground of provisions for carrying on the
trade, Spencer v. Slater (1) being relied on. That case
was distinguished by reason of its special circumstances
which are described by Pollock B., as being, in the first
place, that the deed contained not merely the ordinary
resulting trust as to the surplus which would be found
in every deed, but a resulting trust under which, at
the expiration of twelve months, the debtor might
apply to the trustees to be paid the dividends of credi-
tors who neglected or refused to assent to or execute
the deed, and then if the creditors did not within seven
days assent or execute, the money was to be paid to
the debtor. This, the learned baron said, was much
beyond the ordinary resulting trust. Then again the
primary trust was to carry on the business, while in
Boldero's case the principal object was to sell the busi-
ness, and it was subsidiary to that object that power
was given to carry it on till the sale.

In that case too, he continued, there was a very special and general
indemrity, * * * and from all the circumstances of that
case taken together the court came to the conclusion that they ought
to draw the inference that the assignment was intended to defeat
creditors, and was therefore void under the statute of Elizabeth.

But little further reference is necessary to Spencer v.
Slater, which was a good deal relied on in the court
below, and that. little may be made by quoting from

(1) 4 Q. B. D. 13.
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1889 the judgment of Mellor J., who puts the turning point
w-Asw of the judgment in these words:

V. By this scheme the trustees may carry on the business, if they think
THE UNION

BANK Uo fit, and the creditors, in order to get their dividends, must entkr into
HALIFAX. obligations not required of them in the ordinary course of law, for the

Patts J. executing or assenting creditors are to indemnify the trustees against
a t personal risk and loss. if any creditor refuses to come in there is a

resulting trust in favor of the debtor in respect of the dividend that
would otherwise have been due to such creditor.

The effect of the deed is even more strongly put by
Manisty J.

The resulting trust in the deed before us would be
implied by law, if not expressed in the deed. Nothing
results to the grantors until all the creditors entitled
to share under the deed are paid in full. If the deed
is valid as against the objection founded on the release
clause, and the creditors to share under it are therefore
only those who execute, it follows that, when they are
paid in full and the trust is thus fully executed, the
surplus must result to the grantors. The remedy
which the non-assenting creditors may h'ave as
between themselves and the debtor is an entirely
separate consideration.

It does not seem to have been necessary in any Eng-
lish case to pronounce upon the validity, in view of
the statute of Elizabeth, of a deed in which the two
things co-existed-the preference of some creditors, and
the execution of a release from all the creditors who
were to share under the deed. To that extent it may be
said that there is no English case which, like the Upper
Canada case of Bank of Toronto v. Eccles (1), is on all
fours with that before us. But the principles established
by the decisions really cover the whole ground.

A debtor whose estate is sufficient to pay only one
half of his debts is not hindered by the statute from
conveying his whole estate to pay off half his creditors,

(1) 2 E. & A. Ont. 53.
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leaving the other half unprovided for. A deed made 1889

for the purpose of such payment is safe against any w'TAN
attack by a creditor who is left out, notwithstanding THE UNION
the intention and design to defeat him. That is one BANK OF

well established proposition. HALIFAX.

Then it must be held as the result of the numerous Patterson J.

cases in which assignments containing the release
clause and excluding all creditors who did not
execute, or who did not execute within the time
prescribed by the debtor, were upheld, and in which
the consistent absence of objection to the clause is as
significant as a decision against such an objection, that
an assignment is not to be pronounced "feigned, covi-
nous and fraudulent, and contrived of malice, fraud,
covin, collusion or guile, to the end, purpose and
intent to delay, hinder or defraud creditors of their
just and lawful actions, suits and debts," merely
because the release is exacted.

These two propositions are in effect but one pro-
position put in two forms. It is the same thing in
principle whether the whole assets are made over in
full payment of some of the creditors, or whether they
are made over to those creditors who will agree to
take them in full satisfaction of their demands.

The proportion which the assets bear to the debts,
when the debts exceed the assets, is not, for the
present purpose, a material consideration. The rule
must apply to an estate that will pay only ten per
cent. as well as to one that will pay ninety per cent.
of the debts.

Nor can the position be affected by the fact that the
attenuated condition of the estate has been produced
by applying the assets in the payment of some creditors
in full, when such payments are not struck at by the
statute. The corollary follows that what may lawfully
be done by satisfying some creditors in full to-day, and
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1889 by to-morrow assigning what remains for distribution

wHITMAN amOng Such of the other creditors as will accept it in

VHE N full of their demands, may also be lawfully done by
BANK OF the operation of one instrument such as that with

which we are dealing.
PattersonJ. The impulse which may be felt to characterise such

arrangements as a fraud upon creditors will mislead,
so long as the debtor is under no duty to treat all his
creditors alike.

For the purpose of bankrutcy laws, where such laws
exist, and of laws founded on the same principle, as in
Quebec and Ontario, such a duty may be recognised,
but, as we have seen, it is not a duty within purview
of the statute of Elizabeth.

In every case where it was held that an assignment
contained something which, by making it unreason-
able to expect a creditor to sign evidenced a design to
delay, hinder or defraud, that something imposed a
burden on the creditors, as e.g., the danger apprehended
in Owen v. Body (1) of incurring the liability of a partner,
or the covenant in Spencer v. Slater (2) to indemnify the
trustees against personal loss; or it has appeared from
the deed that the surrender was not for the sole pur-
pose of making the assets available for the payment of
the debts. Such was the provision for carrying on the
business in Owen v. Body, (1) and such was the trust in
Spencer v. Slater (2) to pay over to the debtor, in place of
distributing among the assenting creditors, the divi-
dends of the creditors who refused to come in. This
feature, by the bye, is not peculiar to the deed in
Spencer v. Slater (2), but is found in some others that sur-
vived the contest over them. (See Alton v. Harrison (3).)
I believe there is no case, not even Spencer v. Slater (2)
which certainly did not err on the side of undue
leniency towards the assignment, but went so far the

(1) 5 A. & E. 28. us (2) 4 Q. B. I. 13.
(3) 4 Ch. App. 622.
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other way as to create doubts of soundness of the 1889

decision (1), where the presence of the release clause WHITMAN

has been made a reason for avoiding the deed at the TH
THE UNION

instance of a non-assenting creditor. BANK OF

I may refer, more as a matter of curiosity than for HALIFAX.

any particulary direct application, to a late case, in re Patterson J.

Stephenson (2) where it was contended, with more
ingenuity than success, that the release contained in a
deed of assignment, which had been treated as an act
of bankruptcy, remained valid while the conveyance
became void, and, by extinguishing the debt of a
creditor who had executed the deed, disabled him
from proving under the bankruptcy.

In addition to the grounds on which the judgment
in the court below proceeded, and in which, for the
reasons I have given, I think the court fell into error,
some other objections to the deed were urged before
us. One of these, and the only one which was founded
on anything that appeared in the deed itself, was that
the trustee was given power to keep the real estate
unsold as long as he pleased. I think the contention
went so far as to urge that it was left to his discretion
whether it should ever be sold and distributed. It is
proved that no such effect was in fact intended, that
the discretion intended to be vested in him was
merely as to the mode of sale. He did not understand
that he had power to defer the sale of the land, and
acting on what he supposed to be his duty as trustee, he
took steps with reasonable promptitude to make sales,
and he sold several parcels, some absolutely, and one
subject to the event of this litigation. It must, never-
theless, be held that if, by the legal operation of the
deed, the trustee had power to keep from the creditors
what the deed seemed to give to them, a creditor could
not reasonably be expected to become party to it.

(1) Winslow on arrangements bet- (2) 20 Q. B. D. 540.
ween Debtor and Creditor. p. 114.
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1889 The language is " upon trust that the party of the

W'ITMAN second part shall, if he deem it fit and expedient, in a

THE NN reasonable time, sell and dispose of, at public auction
BANK op or private sale, for cash or on credit, after due adver-
HALIFAX. tisement of the same, the above described lots, &c."

Patterson J. The expression " if he deem it fit and expedient " is
not well chosen, but it would never Le interpreted
in the sense on which the objection is founded. The
creditors are to have the benefit of the property vested
in the trustee. By the concluding clause of the deed,
which I have already quoted, they accept and take the
estate and effects assigned in full payment, &c. They
are the beneficial owners to the extent of their claims,
and can enforce the execution of the trusts in their
favor. No creditor who executed the deed could be
met by the objection that defeated the plaintiffs action
in Johns v. .Tames (2) where the trustee was held not
to be a trustee for the plaintiff who, though he was to
be paid his debt out of money which the trustee was
to raise, was not a party to the assignment.

I see no difficulty in the way of understanding the
language as giving the trustee a discretion to decide
what should be a reasonable time to sell as well as the
best mode of selling, just as if the words were " as he
shall deem it fit and expedient " in place of " if he
deem it fit and expedient."

If this does violence to the language it is violence
of a gentle character, and may properly be resorted to
in order to carry out the intention manifest from the
whole instrument and ut res magis valeat quam pereat.

In my opinion the appeal should be allowed with
costs and the action dismissed with costs.

Appeal dismissed with costs.
Solicitors for appellants: T. D. Ruggles 87 Sons.
Solicitors for respondents: Ritchie 47 Ritchie.

(2) 8 Ch. D. 744.
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ANG-US JACOBS......... .......... APPELLANT; 1889

AFD *Mfar. 23.

HER MAJESTY THE QUEEN..............RESPONDENT. *April 30.

ON APPEAL FROM THE COURT OF CROWN CASES RESERVED
FOR THE PROVINCE OF QUEBEC.

Criminal law-Indicement-Name of third person-Alias dictus-Proof of

names-1Varieance.

Where two or more names are laid in an indictment under an alias

dictus it is not necessary to prove them all.

J. was indicted for the murder of A. J. otherwise called K. K. On the

trial it was proved that the deceased was known by the name of

K. K., but there was no evidence that she ever went by the other

name.

Held, affirming the judgment of the court below, that this variance

between the indictment and the evidence did not invalidate the

conviction of J. for manslaughter.

APPEAL from a decision of the Court of Crown Cases
Reserved for the Province of Quebec, affirming the con-
viction of the appellant for manslaughter.

The appellant, an Indian, was indicted under the
name of Angus Jacobs, otherwise called Skahatati, for
the homicide of one Agnes Jacobs, otherwise called
Kalwakeri Karonhienhawitha. At the trial the
deceased was identified as an Indian woman known
by the Indian name laid in the indictment, but there
was no evidence that she was ever called by the
name of Agnes Jacobs. The appellant was convicted
of manslaughter, and his counsel having urged that
he wag entitled to an acquittal by reason of the
variance between the evidence and the indictment,
the trial judge reserved the following case for the

* PRESENT-Strong, Fournier, Taschereau, Gwyne and Patterson

JJ.
28
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1889 consideration of the Court of Crown Cases Reserved
JACOBS "Aux s~ances de la cour du Banc de la Reine, terme

H ENdu mois de septembre dernier, pour affaires criminelles,
E Q Angus Jacobs, autrement appel6 Skahatati a subi son

procks sur accusation de meurtre pour avoir tu6 Agnis
Jacobs, autrement appel6e Kaowakeri Karonhienha-
witha.

" Joseph Jones, coroner, pour le district de Montreal
a 6t0 le premier t6moin produit, et a prouv6 A Pen-
quote qu'il avait tenu sur le corps de la victime qui y
est d6sign6e dan's le verdict ou rapport du jury sous le
nom de Agnes Jacob, autrement appele Kaowakeri
Karonhienhawitha. Le second et le principal t6moin
Karonhienawi a d6pos6 qu'elle avait connu Kaowakeri
Karonhienhawitha, sa sCur et la d6funte femme de l'ac-
cus6, et qu'elle 6tait pr~sente lors de l'assaut qui a 6t6
la cause de sa mort.

" Les autres t6moins n'ont pas donn6 le nom de la
victime. Ils 1'ont seulement d6sign6e comme 6tant en
son vivant, la femme de l'accus6.

" L'accus6 et sa femme 6taient des Indiens demeurant
a Caughnawaga. Le t6moin Agathe Karonhienawi
et plusieurs autres t6moins appartenaient aussi A des
tribus indiennes et ne parlaient que le langage de leur
tribu. Leur t6moignage a t traduit aux jurbs par un
interprite.

" Apr~s que la couronne eut clos son enquite, l'accus6
proc&&a A la sienne et fit entendre plusieurs t6moins.

" Avant d'adresser la parole au jury en faveur de son
client, 1'avocat de l'accus6 attira 1'attention de la cour
sur ce que 1'acte d'accusation portait que la d6funte
s'appelait Agn~s Jacob, autrement appel6e Kaowakeri
Karonhienhawitha, et que la preuve faisait voir qu'elle
s'appelait Marguerite Monique; au soutien de cette
pr6tention il a r6f~r6 a un pr~tendu certificat de
bapt~me, qui n'a pas t6 prouv6 dans la cause.
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" Le jury a trouv6 la prisonnier coupable de Man- 1889
slaughter par un verdict qu'il a rapport6 le 20 septembre JACOBS

dernier (1888). VTHE UEEN.
" Comme il n'a t6 fait aucune preuve que la victime -

des coups inflig6s par 1'accus6 s'appelait Marguerite
Monique, 1'objection faite par le conseil de 1'accus6
n'6tait pas fond6e. D'un autre c6t6 'il n'a pas te
prouv6 lors du prochs, si ce n'est par la production du
rapport du jury sur 1'enquite faite devant le coroner,
que la femme de 1'accus6 s'appelait Agn~s Jacob, ni
qu'elle fut connue sous ce nom et comme la variante
entre la description donn6e dans l'acte d'accusation de
la personne qui a t6 tude et la preuve qui a et6 faite
du nom de cette personne, m'a parue de quelqu'impor-
tance, j'ai cru devoir r6server pour la consid6ration de
la cour des cas r6serv6s de la Couronne, la question
suivante:

"Le prisounier Angus Jacob, ayant 6t6 accus6 d'avoir
tu6 A gn~s Jacob, autrement appel~e Kaowakeri Karon-
hienhawitha, la preuve qui a 6t0 faite, tel que ci-dessus
rapport6 6tait-elle suffisante quant A la description de
la victime de 1'accus6, pour justifier le verdict de Man-
slaughter rapport6 par le jury.

" Si la cour est d'opinion que la preuve sur ce point
est suffisante le verdict devra tre maintenu.

" Si au contraire la Cour est d'opinion qu'il y a une
variante fatale entre le nom sous lequel la personne
qui a tb tu6e est d6sign6 dans l'acte d'indictement et
la preuve qui en a 6th faite, le verdict devra 6tre
annul6.

"Jacob a 6t condamn6 & 6tre detenu pour la vie
dans le p6nitencier provincial ofi il est maintenant A
subir sa sentence.

"A. A. DoRoN,
" Juge en chef, B. R

"Montr6al, 8 novembre, 1888.
28)(
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1889 The Couri of Crown Cases Reserved held the evi-

JAes dence sufficient and affirmed the conviction. The

THE UEEN.prisoner then appealed to the Supreme Court of

- Canada.

Cornellier Q.C. for appellant and Trenholme fcr the

respondent.

STRONG J.-The prisoner, Angus Jacobs otherwise
called Skahatati-an Iroquois Indian of the Caugna-
waga tribe-was indicted for the murder of his wife,
who was described in the indictment as Agnes Jacobs
otherwise called Kaowakeri Karonhienhawitha. The
prisoner having been found guilty of manslaughter
the learned Chief Justice od' the Court of Queen's
Bench before whom the trial took place reserved this
case for the opinion of the Court in banc pursuant
to the Statute (1).

The Court of Queen's Bench (Mr. Justice Doherty
dissenting) held that the prisoner was properly con-
victed.

It was not proved that the deceased was known by
the name of Marguerite Monique; the objection on that
score was therefore properly overruled - and indeed the
point reserved by the case does not include any ques-
tion on that head. The allegation of the name of the
deceased in the indictment under an alias was clearly
good pleading inasmuch as the names of third persons
as well as those of prisoners may be thus laid. In Mr.
Justice Stephen's work on Criminal Procedure (2)
the rule of pleading is thus stated " The indictment
" must state the Christian name or names and the
"surname. of the Defendant and the person against
"whom the offence was committed. If they have gone
"by or acknowledged more names than one they may
"be described as J. S. otherwise called J. T."

(1) See p. 434. (2) P. 160.
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The deceased being thus properly described in the 1889

indictment as " Agnes Jacobs alias Kaowakeri Karon- JACOBs
hienhawitha the proof to support the indictment must THE
of course be secundum allegatun.

Then it is proved by the sister of the deceased that Strong J.
the latter was known by the Indian name in which
under an alias she was described in the indictment,
but there is no proof that she was ever known as or
called Agnes Jacobs. The sole question is, therefore,
whether this proof supports the indictment. On the
one hand it is said that when a party is described
under an alias it must, in order to support the indict-
ment, be proved that he is known by both names, being
called sometimes by the one and sometimes by the
other. On the other hand it is contended for the
crown that when the name of a person mentioned in
an indictment is laid in this way, it is sufficient to
shew that he was known by one of the names stated
though there may be no proof whatever of his having
been called by the other.

I am of opinion that the latter is the correct conclu-
sion. The literal terms of the allegation in the indict-
ment " otherwise called " are covered by such proof
which in the case of a prisoner described under an
alias has always been held sufficient. I can see no
reason why any distinction should be made in this
respect between the instance of a prisoner and that of
a third person described in this alternative manner.
In the one as well as the other it is a literal proof of an
averment that his name was A otherwise B, to prove
that he was called by the name B and by no other
name. I find no English case upon the point for the
reason probably .tlat the practice was too plain ever
to have given rise to doubt. In Dr. Wharton's work
on Criminal Evidence (1), there is the following passage

(1) Ed. 1884 p. 92.

037



SUPREME COURT OF CANADA. [VOL. XVI.

1889 When the name either of the defendant or a third party is laid with
an alias dictus proof of either name will be enough.JAICOBS

-. I also find in the treatise on Criminal Procedure (1)
THE QUEEN.

by the same learned writer the following passage
stron containin a reference to the same oint, seakin

however of the defendant's name.
The surname may be such as the defendant has usually gone by

or acknowledged : and if there be a doubt which one of the two names
is the real surname the second may be added in the indictment after
an alias dictus thus " Richard Wilson otherwise called Richard Layer."
Proof of either will be enough.

I am of opinion that the decision of the Court of
Crown Cases Reserved holding the prisoner properly
convicted was entirely right and that this appeal from
it should be dismissed with costs.

FOURNIER and TASCHEREAU JJ. concurred.

G-WYNNE J.-The appellant, an Indian, was indicted
under the name of Angus Jacobs, otherwise called
Skahatati, for the homicide of one Agnes Jacobs other-
wise called Kaowakeri Karonhienhawitha, and pleaded
not guilty. At the trial evidence was given identify-
ing the deceased as an Indian woman by the Indian
name given to her in the indictment, but no evidence
was offered to show that she was known by the name
of Agnes Jacobs. There does not appear to have been
any evidence that she had acquired by marriage or
otherwise the name of Jacobs or that she was known
by that name, or in fact by any other than her Indian
name as above stated. It was objected at the trial upon
the part of the now appellant that he could not be
convicted of the offence charged in the indictment for
want of evidence to shew that the deceased was known
by the name of Agnes Jacobs. The objection was over-
ruled and the prisoner was found guilty, by the jury,

(1) Ed. 8, pp. 75 and 76. citing (South Car.) Reports p. 310.
State v. Graham 15 Richardson's
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of manslaughter. In view of the above objection the 1889
learned judge who tried the case, reserved for the con- JACOBs

sideration of the Court of Crown Cases Reserved in the THE
Province of Quebec, where the trial took place, the -

question whether proof only that the deceased was Gwynne J.

known by the Indian name given her in the indict-
ment, was sufficient to justify the conviction.

The Court of Crown Cases Reserved for the Province
of Quebec decided that it was and from that judgment
this appeal is taken.

I am of the opinion that proof of the deceased's Indian
name as given was sufficient. In fact, as far as appears,
this was her only true name, or that by which she was
known. The description as stated in the indictment was
just the same as if the Indian name had been stated first,
followed by " otherwise called Agnes Jacobs," in
which case, on the Indian name being proved the iden-
tification would surely be sufficient. No case has been
cited in support of the contention that where tw6 or
more names are laid under an alias dictus all must be
proved. Such a contention is at variance with the use
of the form alias diclus, the object of which is to enable
proof of one or other of the names to be sufficient.
The contention that the appellant, if again indicted for
the homicide of this same person described by a diffe-
rent name, would be unable to plead his conviction in
the present case, has no foundation in point of fact, for
in the event of such a contingency, remote if possible,
occurring, there would be no difficulty whatever in
pleading that the person in such an indictment,
charged to have been killed, was an Indian woman,
known by the name of Kaowakeri Karonhienhawitha
of the homicide of whom the accused was convicted
on the indictment in the present case This case
appears to be quite distinguishable from the case of
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1889 Reg. v. Frost (1) in which proof of some only of the
JACOBs christian names as laid in the indictment of a person

HE U necessary to be identified was held to be insufficient,
- it having been proved that the person had other

Gwynne Jchristian names than those proved. Here the whole of
the deceased's Indian name has been proved, and so far
as appears she had no othdr name, so that there can
not be said to be any uncertainty as to the person for
whose homicide the appellant has been convicted.

The appeal must be dismissed.

PATTERSON J.-The prisoner was indicted for the
murder of "Agnes Jacobs, otherwise called Kaowakeri
Karonhienhawitha," and was convicted of man-
slaughter and sentenced, the Chief Justice, Sir A. A.
Dorion, reserving for the opinion of the Court of
Queen's Bench the question whether sufficient evi-
dence was given of the description of the person
alleged to have been murdered to justify the verdict
of manslaughter.

The Court of Queen's Bench held the evidence
sufficient, Mr. Justice Doherty dissenting, and the
prisoner has appealed to this court.

The facts stated by the learned Chief Justice are
that Angus Jacobs was tried for the murder of "Agnes
Jacobs otherwise calledKaowakeri Karonhienhawitha:"
That the coroner proved the inquest on the body of
the victim, who is described in the verdict or return
of the jury under the name of Agnes Jacob, otherwise
called Kaowakeri Karonhienhawitha : That the
second and the principal witness, Karonhienawi
deposed that she knew Kaowakeri Karonhienhawitha,
her sister, and the deceased wife of the prisoner, and
that she was present at the assault which caused her
death: That the other witnesses did not give the

(1) Dea. 464 and I Jur. N. S. 406.
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name of the deceased, only describing her as being, 1889

when alive, the wife of the accused : That the accused JC'OBs
and his wife were Indians, living at Caughnawaga: HvU.

an iswfewreIdinliig tCagnaaa THE QUEEN.
That the witness, Agathe Karonhienawi and several -

other witnesses belonged also to Indian tribes, and Patterson J.

spoke only the language of their tribe, their evidence
being given to the jury by means of an interpreter:
That after the close of the evidence for the Crown, the
accused called several witnesses on his own behalf:
That before addressing the jury for his client, the
prisoner's counsel called the attention of the court to
the fact that the indictment purported that the
deceased was called Agnes Jacob, otherwise called
Kaowakeri Karonhienhawitha, and that the evidence
was that she was called Marguerite Monique, in sup-
port of which proposition he referred to a pretended
certificate of baptism which was not proved in the
cause: That the jury found the prisoner guilty of
manslaughter by a verdict returned on the 20th of
September, 1888: That, as there was no proof that the
victim of the blows inflicted by the accused was
called Marguerite Monique, there was no foundation
for thd objection of his counsel: That on the other
hand it was not proved during the proceedings, unless
it was by the return of the jury at the coroner's inquest,
that the prisoner's wife was called Agnes Jacob, nor
that she was known by that name; and that as the
variance between the description given in the indict-
ment of the person killed and the proof of the name of
that person seemed to him, the Chief Justice, of some
importance, he thought it right to reserve for the con-
sideration of the Court of Crown Cases Reserved the
question which I have mentioned.

If the court should be of opinion that the proof on
the point was sufficient the verdict was to stand.

On the contrary, if the court should think there was
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1889 a fatal variance between the name by which the per-
JABS son killed was described in the indictment and the

THE QUEEN.pTOf which had been given, the verdict was to be
- annulled.

Patt nJ. The term " variance " is hardly appropriate. There

is no variance. The proof in no way differs from the
description in the indictment. As far as it goes, it
agrees with that description. The question is, does it
go far enough ?

The evidence is direct that the woman killed by the
prisoner was Kaowakeri Karonhienhawitha. It is also
directly .proved that she was the wife of the convict,
whence it follows that her name was Jacobs. Thus
the whole description is covered with the exception of
the christian name Agnes. It does not appear that
Agnes was not her name. If that had been shown
Lhere would have been more reason to talk of a vari-
ance. Counsel who took the objection would seem,
as I gather from the learned Chief Justice's note, to
have been alive to the difference between proving a
different name from that given in the indictment and
failing to prove what the name was, for he based his
objection on the name of Marguerite Monique. The
objection in that form was not improperly urged as a
variance, but it failed for want of proof that Marguerite
Monique was the name of the deceased.

I have given as full an examination as has been in
my power to the question whether the verdict would
have been justified if the evidence had gone no further
than to prove that the woman killed by the prisoner
was called Kaowakeri Karonhienhawitha, and I have
not been able to find authority for holding that it
would not be justified. The question is one of identity,
and it has been properly so treated by Mr. Cornellier
in his able and ingenious argument on behalf of the
prisoner.
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The rule, which is well settled as illustrated by deci- 1889

sions many of which were cited to us, and which is JACOBs

usually enforced with strictness, requires the name, THE UEEN.
whether of the accused or of a third party, to be proved -

as laid in the indictment, and the mitigation of the Patterson J.

harshness incident to the operation of the rule, by the
extension of the power of amendment, rather affirms
than discredits the rule. But the necessity of proving
more than one name when alternative names are laid
with an alias dictus, is a different thing. I was a good
deal impressed by the argument that the substantive
description here was Agnes Jacobs, the Indian name
being secondary only, and that, whether the latter was
proved or not, the identity was not established with-
out proof of the former; but I cannot find authority to
support that view with sufficient certainty to warrant
an interference with the judgment in appeal.

The deceased is not described in the indictment as
the wife of the prisoner. Had she been so described,
the proof of identity afforded by this evidence would
have been complete, without proving that her name
was Agnes. One description would have been estab-
lished sufficient to identify the person described with
the person killed, and no conflict of proof would have
arisen from the mere absence of evidence touching
the alternative description.

It may be plausibly argued that that illustration is
not quite parallel to the description in hand, but I am
unable satisfactorily to distinguish them.

But the case is stronger than one where there is no
evidence to prove the alternative description. We
have, as I have remarked, evidence from the witnesses
that the name of the deceased was Jacobs. It was
proved before the jury that she was the wife of the
prisoner, who therefore knew her real name and who
called witnesses, and could by those or some other
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1889 witness have shown, if the fact was so, that the person
ACS called Kaowakeri Karonhienhawitha was not Agnes.

THE QUEEN. e proof of the proceedings before the coroner is to
- me a new feature in the ordinary evidence at a trial

Patterson J.
a for murder. Whatever was the object of the proof,
the effect was that there was before the court and jury
a record touching the crime in question, though not
an adjudication in any sense binding on the prisoner.
In it the deceased was described by both names.
That description may be conceded to have been
evidence of the faintest kind and of no weight against
contradictory evidence adduced at the trial; but the
evidence, in place of contradicting, bore out, as far as
it went, the allegations of the return; the return itself
was put in evidence, without objection, as something
relating to the same offence for which the indictment
was preferred; and no attempt was made on the part
of the prisoner to question, by evidence, the identity.

On the whole I am not prepared to say that a specific
finding that the deceased was the person called Agnes
Jacobs would have been unsupported by evidence.

In my opinion we should dismiss the appeal.

Appeal dismissed.

Solicitors for appellant: Ouimet, Cornellier - Emard.

Solicitors for respondent: Trenholme, Taylor 4 Buchan.
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HENRY U. MILLER (DEFENDANT)........APPELLANT; 1888

AND *Nov. 19,20.

VINCENT S. WHITE (PLAINTIFF)........ RESPONDENT. 1889

ON APPEAL FROM THE SUPREME COURT OF NEW *April 30.

BRUNSWICK.

Evidence-A dmissibility of-Entries in books-Goods charged to third

party-Verdict against evidence-New trial.

McK. was a member of two firms, C. McK. & Co. and McK. & M. In
an action against McK. & M. for goods sold and delivered it ap-
peared on the trial that the goods were ordered by McK. and
shipped to the place of business of McK. & M., but were charged
in plaintiff's books to C. McK. & Co., which he said was done at
McK's. request. McK., called as a witness for plaintiff, corrobo-
rated this, and on cross-examination he produced, subject to
objection, the books of 0. McK. & Co., in which these goods were
credited to that firm. A verdict was given for the defendant M.

Held, reversing the judgment of the court below, that the books of C'
McK. & Co. were properly in evidence on the cross-examination
of McK. and the rule for a new trial should be discharged.

APPEAL from a decision of the Supreme Court of
New Brunswick (1) setting aside a verdict for the
defendant and ordering a new trial.

The action in this case was for goods sold and
delivered, and the defence was that the credit was
given to a third party. The facts were briefly as fol-
lows:-

The appellant, Miller, and one McKean, who was
also a defendant in the suit, carried on a lumbering
business in Economy, N.S McKean was also a member
of the firm of Carvill, McKean & Co., of St John, N.B.

The goods in question were brought by McKean for

* PRESENT-Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne

and Patterson JJ.

(1) 27 N. B. Rep. 143.
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1888 the lumbering business of McKean & Miller. They
MILLER were charged in the plaintiff's books to Carvill, Mc-

V. Kean & Co., and the plaintiff had taken a note of
Carvill, McKean & Co, in payment of a portion of
them.

When these facts came out on the trial the plaintiff
explained that the entries in the books were made in
this way at the request of McKean, and the note was
taken by the plaintiff also at McKean's request, and
for the accommodation of McKean & Miller.

The defendant, McKean, was examined on behalf of
the plaintiff, and gave evidence to the effect that he
had purchased the goods for himself and Miller. On
behalf of the defence the books of Carvill, McKean &
Co. were put in evidence, subject to objection, to show
that the goods in question were entered in those
books as received from the plaintiff and forwarded to
Economy.

A verdict was given for the defendant and a new
trial was moved for, on the grounds that the evidence
of these books, and that of Carvill, McKean & Co.'s
book-keeper, were improperly admitted, and that the
verdict was against evidence and misdirection. A new
trial was granted, the reason for the judgment stating
that it was on the ground that the said evidence was
improperly admitted. The defendant appealed to the
Supreme Court of Canada from the order for a new
trial.

Weldon Q.C. and C. A. Palmer for the appellant.

McLeod Q.C. and A. S. White for the respondent

Sir W. J. RITCHIE C.J.-Was of opinion that the
appeal should be allowed.

STRONG J.-Concurred in the judgment of Mr. Jus-
tice Patterson.
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TASCHEREAU J.-I concur with Mr. Justice Gwynne, 1889

and, for the reasons given by him, I think that this AMLLER

appeal should be allowed. V.WHITE.

GWYNNE J.-This case was eminently one for Gwynne J.

a jury to determine, and the precise point in the
case which was submitted to them was stated by
the learned Chief Justice who tried the case, in a
manner which admitted of no mistake, in a charge
as to which no just ground of complaint, in my
opinion, has been, or could be, reasonably made.

The jury who tried the case appear to have paid the
greatest attention to the trial, so much so as to draw
forth this observation from the learned Chief Justice:
" I shall not take up a great deal of your time, for I saw
that you paid great attention to the evidence as the
case progressed. Many of you are, perhaps, commercial
men, and so you could apply it " (that is your attention)
to the case as it went along.

The action was brought against Henry U. Miller and
George McKean for goods alleged by the plaintiff to have
been sold and delivered to them. The defendants were
partners, in a certain business carried on by them at a
place called Economy, in Nova Scotia; the defendants
both resided at St. John, New Brunswick, where the
defendant McKean was managing partner of a lumber-
ing firm of Carvill, McKean & Co., in which firm
Miller had no interest. The goods in question were
purchased by McKean, and the firm of Carvill, McKean
& Co. having become insoh ent a question arose
whether the goods had been sold, and credit given, to
the firm of Carvill, McKean & Co., or to Miller &
McKean. The defendant, Miller, pleaded never indebted
and payment; the defendant McKean pleaded never
indebted only, but made no defence. The plaintiff
gave testimony to the effect that ihe goods were sold
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1889 to Miller & McKean, although they were invoiced to
'ILLER Carvill, McKean & Co., and entered both in the books

o. of the plaintiff and of Carvill, McKean & Co. as sold
WHITE.

- to them; and although Carvill, McKean & Co.'s note
Gwynne J for the amount was given to the plaintiff, this entry

in the plaintiff's books to Carvill, McKean & Co., and
the giving of their note by McKean, was stated by the
plaintiff to have been an arrangement made at the
special request of McKean, although the sale was in
fact made to Miller & McKean, and the goods were
shipped to their place of business in Nova Scotia. The
plaintiff was submitted to a strict cross-examination
upon this his evidence. He called also as a witness
on his behalf the defendant, McKean, who also swore;
in support of the plaintiff's evidence, that the sale had
been to Miller & McKean. This witness was also
subjected to a strict cross-examination upon certain
entries in the books of Carvill, McKean & Co., kept
under his direction and control, which were insisted
upon as discrediting certain material evidence given
by McKean in his oral examination. This reference to
the books of Carvill, McKean & Co., and the examin-
ation of McKean in relation io such entries therein,
was objected to by the plaintiff's counsel as not being
properly admissible in evidence, and a verdict having
been rendered for the defendant, and that objection
renewed, on a motion to set aside the verdict and for a
new trial, the court set aside the verdict and ordered
a new trial to take place; and from the order granting
the new trial this appeal is taken.

There can, I think, be no doubt that the examination
of McKean upon the entries in the books of Carvill,
McKean & Co. was quite admissible for the purpose
for which those entries were used, namely, of testing
the proper weight to be attached to McKean's oral
testimony upon the main point at issue-which was,
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whether the plaintiff had sold the goods and given 1889
credit to Carvill, McKean & Co., or to Miller & MILIER

McKean. The fact that those entries accorded with V.
WHITE.

entries in the plaintiff's own books purporting to -
represent the sale as having been made to Carvill, owynne J.
McKean & Co. was one which could not be withheld
from the jury; and the learned Chief Justice did not
fail to draw their attention to the matter in a manner
which was wholly free from objection. The appeal,
therefore, in my opinion, must be allowed with costs,
and the verdict of the jury restored, and the rule for a
new trial be ordered to be discharged with costs.

PATTERSON J.-This appeal is from a rule granting a

new trial on the motion of the plaintiff, White. The
defendant, Miller, appeals. There are one or two ques-
tions raised by way of objection to the charge to the

. jury, but the principal point, and the one on which the
new trial has been ordered, relates to the admissibility
of certain evidence.

Miller, the defendant, carried on a lumber business
in St. John, under the firm of Miller & Woodman, but
that business is not involved in any way in the action.
McKean also lived at St. John, where he managed the

business, which was that of shippers of lumber, of the

English firm of Cartill, McKean & Co., and he was a
member of that firm.

Miller and McKean individually carried on at

Economy, in Nova Scotia, where they had saw mills,

the business of manufacturers of lumber. The estab-

lishment at Economy was in charge of James Miller, a
son of the defendant. Supplies for the establishment

were purchased in St. John from the plaintiff. This

action is to recover the price of those supplies, It is

not resisted by McKean, but if is resisted by Miller, on

the ground that the supplies, which were purchased
29
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1889 by McKean personally or by clerks of Carvill, McKean

MILLER & Co., were sold on the credit of Carvill, McKean &

WHIT. Co., and not to Miller & McKean. It is not disputed

Patterson J that the goods were bought for the purpose of being
Pto Jused in the Economy establishment, or that they were

actually used there, but the contention of the defendant
Miller is that the concern in which he was partner
got them from Carvill, McKean & Co., and not directly
from the plaintiff. The occasion for the contest arises,
as is usually the case, from the insolvency of some one.
Carvill, McKean & Co. having failed, it is important
for the plaintiff to maintain, if he can, his recourse
against Miller. The desire of Miller to escape personal
liability needs no explanation. It is apparently a fair
contest on both sides, with, perhaps, as part of the
evidence seems to indicate, some complication of
interests other than those of the nominal parties.

The contention of the defendant that the credit was
given to Carvill, McKean & Co. has been upheld by
the jury. There is ample evidence to justify that ver-
dict, but it is objected that some of the evidence was
not properly admissible. .

To render the discussion of that objection intelligible,
it may be stated that the general result of the evidence
is that the goods (being ordered, as I have said, by Me-
Kean personally, or by one of the clerks of Carvill,
McKean & Co.), were charged in the plaintiff's books
to Carvill, McKean & Co.; that accounts were rendered
to that firm for the goods, and notes given for them by
McKean in the name of the firm; that in the books of

Carvill, McKean & Co. the goods were credited to the
plaintiff and debited to an account headed with the
name of the defendant Miller; and that on one or two
occasions the debit was accompanied by a small charge
in the name of commission.

The nature of the evidence which is said to have
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been improperly received, and the way in which the 1889

objection was dealt with, will best appear by reading MILLER

from the judgment of the court as delivered by Mr. ITE.

Justice King:-
The defendants put in evidence the books of Carvill, McKean & Co. PattersonJ.

to show that this firm (and therefore McKean) had treated these goods
as purchased by them of the plaintiff, and then as resold by them to
defendants. Amongst other things, in the account in Carvill, McKean
& Co.'s books, they relied on a charge of a small commission as indicat-
ing (whether it would do so or not) a transaction of sale as between the
firm and defendants. They also (on the cross-examination of McKean
and the direct examination of the clerk of Carvill, McKean & Co.), put
in evidence entries of other goods, purchased from other parties, which in
these books were charged against defendants and on which also commis-
sions were charged. Thus, on p. 73 it is stated that " other items of com-
mission are traced, but none of Mr. White's;" and on p. 94 McIntyre
speaks of the way invoices were made out of goods got from Stephenson
as well as White; and again, on p. 95, Mr. McIntyre says: "When I
bought goods, or any of the young men bought goods, they were
billed to Carvill, McKean & Co.; they were then credited to the party
from whom bought and charged to wherever they were sent. If sent
to McAfee they were charged to McAfee, and if to Economy they were
charged to H. U. Miller, and if they were bought for Collins they
were billed to Collins."

This evidence seems inadmissible, and it is impossible to say that it
might not have had weight with the jury. We therefore think there
should be a new trial.

The learned judge has not mentioned the grounds on
which the evidence was considered inadmissible. I
understand it to have been on the ground that the
entries in the books of Carvill, McKean & Co. were res
inter alios acta as far as the plaintiff was concerned.

The plaintiff depends upon establishing that Miller
was a principal for whom McKean acted as agent in
buying the goods-not an undisclosed principal, for
the evidence is that the plaintiff was given to under-
stand that the goods were for the concern in which
Miller was a partner. The fact that their destination
was the Economy works is consistent with either an
immediate purchase by Miller & McKean or a purchase

292
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1889 by Carvill, McKean & Co., for the purpose of re-selling

MILER to Miller & McKean. It was important evidence for
- the jury, but not conclusive either way. The plaintiff

HITE. called McKean to prove that he really purchased for
Patterson J. his Economy firm and that the process of charging the

goods, as McKean directed them to be charged, to
Carvill, McKean & Co., was a mere matter of conveni-
ence in connection with the circumstance that he and
Miller had not yet opened a set of books; and he gave
some other explanations. In answer to this evidence
of McKean the defendant Miller was allowed to educe
from McKean, and also to examine McKean's book-
keeper with the object of proving, that the transactions
appeared in the books of Carvill, McKean & Co.,
which were the books of McKean, in a form inconsis-
tent with the testimony given by McKean on behalf
ot the plaintiff, and consistent with the contention of
the defence; and further, that that mode of dealing
was not peculiar to these purchases from White, but
was the system on which the business was conducted
by McKean.

This evidence may have had much or little weight,
going to the jury, as it did, with whatever explan-
ations were offered. It cannot be said that it had no
influence, and it is therefore necessary to decide the
question of its admissibility. I do not see that it was
improperly received. The question of the agency of
McKean in making his purchases was the question at
issue. His denial of the purchases being, as the
written entries imputed that they were, on account of
Carvill, McKean & Co., touched the central fact of the
inquiry. To contradict him by direct evidence,
whether educed from himself or from another source,
which opposed his own acts or statements on other
occasions to his testimony in the witness box, was not
in violation of any rule of evidence or of nisi prius
practice.
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The opposing evidence may have been such, and I 1889
should say was such, as to be not unlikely to go AILLER

beyond the office of merely contradicting or nullifying W TE.
his statement, and may have been capable of being -
regarded by the jury as affirmative evidence in support Patterson J.

of the issue. But that is not a consideration which
requires the exclusion of the evidence, so long as the
matter is a material and not a collateral one. The case
of Watson v. Little (1) is an authority for that propo-
sition. That was an action of ejectment, in which the
question was the legitimacy of the plaintiff. . His
mother swore that he was born five days after her
marriage, namely, on the 13th of March. She denied,
in answer to questions put in cross-examination, that
she had been before the magistrates about the child,
or said to the magistrates that he was born on the 8th
of March, or that she'had affiliated the child. Evidence
was admitted in reply to show that she had affiliated
the child as a bastard born on the 8th of March. The
most of the argument in the case related to the admis-
sibility, under the circumstances, of the order of
bastardy as proof of the facts contained in it. That
question does not concern us.

Martin B. said:
The defendant had a right to put in any legal evidence for the pur-

pose of contradicting he in a material matter ; and no doubt it was
most material, in a question of legitimacy, to show that the mother
had been before the Magistrates and stated that the child was born
before marriage.

Bramwell B. said:
I cannot say that it would be evidence that the child was born on

the 8th March, but it was certainly evidence to contradict the witness;
though for that purpose the order must be proved by some evidence of
the iacentity of the parties. Possibly it might operate on the minds of
the jury for another purpose ; but I cannot help thinking that the
order tells the truth, and that the mother when before the magistrates,
did say that the child was born before marriage. She might have been
able to explain her motives for doing so, but as she denied the fact, the
comequences must fall on the party who produced her as a witness.

1) 5 H. & N. 472.
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1889 And Wilde B. said:
ILLER I give no opinion as to whether the order would be admissible to

TE. prove the bastardy. We cannot reject it, because, if admissible for one
-E purpose, it may have an effect upon the jury as evidence for another.

Patterson J.
McEwan v. Thornton (1) ; Fowkes v. Manchester 4c.
Insurance Co. (2); Beg. v. Dennis (3); and Attorney
General v. Hitchcock (4).

I think the evidence was properly received.
In the respondent's factum the point is taken that

McKean had not been asked respecting invoices made
by Carvill, McKean & Co. to Miller and McKean, res-
pecting which McIntyre gave evidence, and also that
evidence touching purchases of goods from parties
other than the plaintiff was irrelevant. These objec-
jections are, to my mind, answered by what I have
said. The point being the character in which McKean
acted in purchasing the goods directly in question,
whether as representing Carvill, McKean & Co., or
Miller & McKean, and there being no suggestion that
in these purchases he departed from the system adopted
for carrying on the business, but the contrary appear-
ing from his answers to some questions, particularly
as to purchases from De Forest, Burpees, Stephenson,
&c., upon which a commission had been charged in
the books, the enquiries were relevant. It was the
broad question of agency, not one of narrow details.

Objections are taken to the charge for misdirection
and for non-direction. They were not noticed in the
judgment below, but they were taken in the rule and
may of course be insisted on here.

I do.not think it necessary to say more respecting
them than that they resolve themselves into complaints
of too much or too little stress being laid on parts of
the evidence, or of expressions of opinion upon its bear-
ing on some particular question of fact. I have care-

(1) 2 F. & F. 594. (3) 3 F. & F. 502.
(2) 3 F. & F. 440. (4) 1 Ex. 91.
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fully read the able and lucid charge of the learned 1889

Chief Justice. I am not of opinion that any of the M'^~ER

complaints are well founded; but they are not matters W.

of misdirection for which a verdict ought to be dis- -T.

turbed, even if the objections had been made at thePatterson J.

trial when any supposed omission or oversight could
have been remedied.

I think we should allow the appeal, and of course
with costs.

Appeal allowed with costs.

Solicitor for appellant: C. A. Palmer.

Solicitors for respondent: E. 4 R. McLeod.
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1888 THE LIQUIDATORS OF THE MARI-
*No__ TIME BANK OF THE DOMINIONv.13,14. OF CANADA UNDER THE WIND- APPELLANTS;

188? ING-UP ACT..............................

Mfar. 19. AND

HOWARD D. TROOP.......... .... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Bank-Shareholders in-Winding-up-R. S. C. ch. 129-Contributory
Calls on-Double liability-Set off-Bank Act R. S. C. ch. 120.

A contributory of an insolvent company, who is also a creditor, cannot
set-off the debt due to him by the company against calls made in
the course of winding-up proceedings in respect of the double
liability imposed by the Banking Act, Revised Statutes of Canada,
ch. 120.

APPEAL from a decision of the Supreme Court of New
Brunswick on a special case.

The respondent Troop was ashareholder and also a
creditor of the Maritime Bank doing business at St.
John, N.B. The bank became insolvent in 1887 and
is being wound up under the Winding-up Act, R. S.
C. ch. 129. The respondent was placed on the list of
contributories, but claimed to be entitled to set off the
indebtedness of the bank to him against the calls on
his stock, and that he is only liable for the difference.
The facts were all admitted, and the following ques-
tion was, by the special case, stated for the opinion of
the Supreme Court of New Brunswick :-

Has the said Howard D. Troop, under the admitted
facts, a right to set off the said $5,330.88 against the
amount of $10,300 due by him for the calls made upon
him? If not, then the order for the payment of the

* PRESENT-Sir W. J. Ritchie C.J. and Strong, Tasebereau, Gwynnt

and Patterson JJ.
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said call is to remain in full force; but, if the said 1888
Howard D. Troop has such right, the amount of THE MARI-

$5,330.88 is to be deducted from such call as the TIME BANK

several instalments fall due, and the order is to remain Thoor.
in force for the difference.

The Supreme Court of New Brunswick decided this
question in the affirmative and ordered the amount
due from the bank to be deducted from the calls. The
liquidators of the bank appealed from that decision.

Barker Q.C. for the appellants.
The Bank Act provides for the double liability of

shareholders. R. S. C. ch. 120 s. 70. This is a liability
which does not arise until the commencement of the
winding-up proceedings, and is not within the section
relating to set off. R. S. C. ch. 129 s. 57. See Grissell's
Case (1) ; Black 4y Co.'s Case (2) ; Re Whitehouse (3);
Gill's Case (4); Sawyer v. Hoag (5).

The right of set-off is not extended by sec. 57 of ch.
129, but only preserved where it would exist if the
bank was not being wound up.

J. A. Vanwart for the respondent.
The right of set-off is expressly provided for by the

Winding-up Act, R. S. C. ch. 129 ss. 57 & 73. Secs.
44, 46 and 73 of the Bank Act, R. S. C. ch. 120, show
that this applies to the double'liability.

The learned counsel cited In re China Steamship Co.
(6).

His Lordship the Chief Justice took no part in the
decision of this case.

STRONG J.-The sole question in this appeal is as to
the right of a shareholder in an insolvent bank, in
course of being wound up under the Winding-up Act,
to set-off a debt due from the bank to himself against
calls made upon him by the liquidators in respect of

(1) 1 Ch. App. 528. (4) 12 Ch. D. 755.
(2) 8 Ch. App. 254. (5) 17 Wall. 610.
(3) 9 Ch. D. 595. (6) L. R. 7 Eq. 244.
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1889 the double liability imposed by the 70th section of the
THE M- Banking Act, Revised Statutes of Canada, ch. 120.
TIME BANK This section is as follows:-

TROOP. In the event of the property and assets of the bank being insuffi-

Strog J. cient to pay its debts and liabilities, the shareholders of the bank shall
be liable for the deficiency so far as that each shareholder shall be so
liable to an amount over and above any amount not paid up on his
shares equal to the amount of such shares.

It is clear from the wording of this section, and of
section 72 of the same act, that the monies to be
obtained from calls made in enforcement of this double
liability were to form a Fund to pay the debts and
liabilities of the bank, and that, therefore, if the double
liability was one in course of being enforced,not in a pro-
ceeding taken under the Winding-up Act, but under the
Banking Act, by the directors, pursuant to sections 71
and 72 of the latter act, there could be no set-off by a
shareholder upon whom a call of this kind was made.
The obvious reason for such a conclusion being that the
fund thus constituted being formed expressly to pay
debts and liabilities, it would be in law a fund which
the directors would hold in trust for the creditors of
the bank, and therefore that mutuality between the
cross demands, which is an essential requisite in all
cases of set-off, would be wanting. The money which
the shareholder would be called on to pay would, in
this case, be payable into the hands of the bank or its
directors, but it would be so paid to them as trustees
for distribution amongst persons who were under no
cross liability whatever to the shareholders-namely,
the body of creditors of the insolvent bank.

Such being, in my opinion, the solution which this
question would receive if there had been no winding-
up, the question we have to decide is norrowed to
this: Does anything contained in the Winding-up
Act remove this objection to a set-off proceeding on
the ground of want of mutuality?
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The material section of the Winding-up Act is the 1889
57th, which is in these words:- THE MARI-

TIME BANK
The law of set-off, as administered by the courts, whether of law or v.

equity, shall apply to all claims upon the estate of the company, and TROOP.

to all proceedings for the recovery of debts due or accruing due to the S
company at the commencement of the winding-up, in the same manner Strong J.
and to the same extent as if the business of the company was not being
wound up under this act.

I quite agree that the question of set off is regulated
by this section, and that all we have to do is to apply
the provision contained in it to the state of things as
regards the nature of the liability existing under the
Banking Act. As I have already shown, the debt due
by the shareholders in respect of a call under the
double liability clause is, in equity arid in substance, a
debt due, not to the bank, but to the creditors of the
bank-whilst the debt which the shareholder seeks
to set-off is a debt due, not from the creditors of the
bank-but from the -banking corporation itself; con-
sequently they are not in any sense " mutual debts."
Then what section 57 requires us to do is to apply
" the law of set-off, as administered by courts of law or
equity," to this state of things. Now, as regards the
statutory right of set-off, which in the province of New
Brunswick prevails in courts of law, it is by an express
provision (1) of the Consolidated Statutes of that provin-
ce restricted to " mutual debts," and the doctrine of set-
off, as applied by courts of equity according to the
general principles of equity, is also invariably restrict-
ed to cross debts or demands which are " mutual."
Therefore, applying " the law of set-off," which sec.
57 requires us to do, no set-off is admissible in the
present case.

To put it in another form: "mutuality" was and
always had been an essential of the law of set-off up
to the time of the passing of the Winding-up Act-

(1) Ch. 37 Sec. 71 Con. Stats., N. B.
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1889 and there is nothing in the latter act in any way
THE MARI- derogating from this universal principle.
TIME BANK I have not felt called on to write at greater length,

TROOP, as Mr. Justice King has, in the opinion delivered by

sto J him in the court below, stated what I consider to be
n Jthe correct view of the law with great fulness and

accuracy, and I refer to what he has said if any ampli-
fication is required.

The appeal should be allowed with costs to the
liquidators, both here and in the court below.

TASCHEREAU and GWYNNE JJ. concurred.

PATTERSON J.-The question on this appeal is,
whether a stockholder of the bank who has been
placed on the list of contributories under the provi-
sions of the Winding-up Act (1), in respect of his
double liability under the Banking Act (2), can set off
against calls for that double liability an independent
debt due to him by the bank.

The question is important, and, having regard to
the form of some of the provisions of the Winding-up
Act, it is not a matter of surprise that two arguments
in the court below failed to secure a unanimous judg-
ment, or that one of the learned judges receded on the
second argument from the view of the statute which
he entertained after the first.

The opinion of the majority of the court was in favor
of allowing the set-off, and from that decision the
liquidators appeal.

It will be convenient in the first place to examine
the provisions of the Winding-up Act which bear
upon the matter in hand, before referring particularly
to those of the Banking Act, although it is under the
latter act that the double liability arises.

The sections of chapter 129 more directly operative

(1) R. S. C. ch. 129.
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are 44, 46 and 57; others, and especially 73, may have 1889
to be also taken into account. THE IARI-

Section 44 is as follows TIME BANK

Every shareholler or member of the company, or his representative, TROOP.

shall be liable to contribute the amount unpaid on his shares of the -
capital, or on his liability to the company, or to its members or Patterson J.

creditors as the case may be, under the act, charter or instrument of
incorporation of the company, or otherwise; and the amount which he
is liable to contribute shall be deemed an asset of the company, and a
debt due to the company, payable as directed or appointed under this
act.

And section 46:-
The liability of any person to contribute to the assets of a company

under this act, in the event of the business of the same being wound
up, shall create a debt accruing due from such person at the time when
his liability commenced, but payable at the time or respective times
when calls are made as hereinafter mentioned for enforcing such
liability; and in the case of the bankruptcy or insolvency of any con-
tributory, the estimated value of his liability to future calls, as well as
calls already made, may be proved against his estate.

These sections evidently include the double liability
of shareholders in a bank. It is covered by the words
of section 44 as a

Liability to the company, or to its members or creditors as the case
may be, under the act, charter or instrument of incorporation or
otherwise.

- And it is therefore, under section 46, a
Liability to contribute to the assets of a company under this act, in

the event of the business of the same being wound up.

And it creates
A debt accruing due from such person at the time when his liability

commenced, but payable at the time or respective times when calls are
made.

Whether for all purposes of this statute it stands on
the same footing as an amount unpaid on shares of
capital may have to be considered further on.

A shareholder in a joint stock company incorporated
under our general acts has an undoubted right to set
off any debt due him by the company against a call
upon his unpaid stock made in the ordinary conduct
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1889 of the business of the company. In England the sam

THE MARI- right exists, but there it is well settled that under the
TIME BANK clauses 38 and 75 of the Companies' Act, 1862 (1), which

TRoop, are essentially like our sections 44 and 46, no set-off

Patterson J. against calls can be allowed in a limited company
- after liquidation has commenced, a different rule

obtaining under section 101 when the liability is -un-
limited. And the same rule is applied whether the
calls are made before or after the liquidation proceed-
ings have begun ; Grissel's Case (2) ; Calisker's Case (3)
Black d& Co.'s Case (4) ; Barnett's Case (5) ; Re White-
house (6).

One provision of section 133 of the Companies' Act,
1862, is that the property of the company shall (upon
a voluntary winding-up) be applied in satisfaction of
its liabilities pari passu, and, subject thereto, shall,
unless it be otherwise provided by the regulations of
the company, be distributed .amongst the members
according to their rights and interests in the company.
Our section 58 has an equivalent provision, not con-
fined, however, to the case of a voluntary winding-
up. It does not contain the words pari passu, the
language being:-

The property of the company shall be applied in satisfaction of its
liabilities and the charges incurred in winding up its affairs.

But the principle of ratable distribution must be
intended, the words pari passu being omitted as unne-
cessary. " Property" here includes unpaid capital as
well as other assets ; Webb v. Whiffin (7).

In Grissel's Case (2) Lord Chelmsford more than once
referred to section 133. In one passage he said (8)

The act creates a scheme for the payment of the debts of a company
in lieu of the old course of issuing executions against individual
members. It removes the rights and liabilities of parties out of the

(1) 25 & 26 Vic. ch. 89. (5) L. R. 19 Eq. 449.
(2) 1 Ch. App. 528. (6) 9 Oh. D. 595.
(3) L. R. 5 Eq. 214. (7) L. R. 5 H. L. 711.
(4) 8 Ch. App. 254. (8) P. 535.
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sphere of the ordinary relation of debtor and creditor to which the 1889
law of set-off applies. Taking the act as a whole, the call is to come -

THE MARI-
into the assets of the company in payment of debts. To allow a set- TIME BANK
off against the call would be contrary to the whole scope of the act. '.

In support of this view it will be sufficient to refer again to the 133rd TRooP.
section as to the satisfaction of the liabilities of the company par Patterson J.
passu. And the argument against the allowance of a set off, addressed
to the court on behalf of the official liquidators, is extremely strong-
that if a debt due from the company to one of its members should
happen to be exactly equal to the call made upon him he would in
this way be paid twenty shillings in the pound upon his debt, while
the other creditors might, perhaps, receive a small dividend, or even
nothing at all.

Section 133 referred in terms only to a voluntary
winding up, and the winding up in connection with
which Grissel's Case (1) arose was not of that character.
That circumstance was referred to as detracting from
the force of the remarks of Lord Chelmsford in Brigh-
ton Arcade Co. v. Dowling (2), where a different rule as
to set-off was held to apply when the winding up was
voluntary-a decision which would probably not now
be followed; see ie Whitehouse & Co. (3); but the criti-
cism leaves the argument apposite to our section 58,
which applies to compulsory winding-up proceedings.

The English decisions on the construction of the
cognate provisions of the Companies' Act, 1862, are
conclusive against the claim to set off a debt against
calls on unpaid stock under our statute, unless the
right is given by section 57. Let us note the exact
terms of the section:-

The law of set-off, as administered by the courts, whether of law or
equity, shall apply to all claims upon the estate of the company, and.
to all proceedings for the recovery of debts due or accruing due to the
company at the commencement of the winding up, in the same manner
and to the same extent as if the business of the company was not being
wound up under this act.

It is impossible to reconcile the construction of
this section contended for by the respondent with the
other provisions to which I have referred Thus,

(1) 1 Ch. App. 528. (2) L. R. 3 C. P. 175.
(3) 9 Ch. D. 595.
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1889 reading sections 44, 46 and 58 together, they declare

THE MARI- that unpaid capital is an asset of the company and a
TIME BANK debt due to the company, accruing due when the

TRooP. shareholder's liability commenced but payable when

Patterson J. calls are made, and shall be applied in satisfaction of
- the liabilities of the company and the charges incurred

in winding up its affairs, and what remains shall be
distributed among the members or shareholders.

A shareholder who is a creditor occupies the same
position in respect of his debt as a creditor who is not
a shareholder, and no better position. That was so
held in Grissel's Case (1). The property of the company
is, under section 58, to be applied towards the satis-
faction of the company's liability to him, just in the
same way as if he were not a shareholder. But,
accede to the contention of the respondent, and as
pointed out by Lord Chelmsford, he may be paid in
full while others get nothing.

Section 5 7 does not extend the law of set off to any
class of debts to which the statute of George -II, or the
New Brunswick law, would not apply. The debts
must still be mutual debts and in the same right. It
preserves the right that would have existed if the
business of the company was not being wound up
under the act, and in that respect it declares the law
as it had been held by Lord Hatherley under the
Companies' Act, 1862, in re Agra 4- Masterman's Bank
(2); but it limits that effect to proceedings for the,
recovery of debts due or accruing due to the company
at the commencement of the winding up.

The argument for the respondent makes the two
contiguous sections, 57 and 58, inconsistent with each
other, because the property of the company, or that
part of it which consists of unpaid stock, cannot be
applied in payment of -the liabilities generally if it
goes to satisfy debts due to individual members with-
out regard to the claims of others.

(1) 1 Ch. App. 528. (2) L. R. 3 Eq. 337.
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The construction we are urged to put upon section 1889
57 is so much at variance with the general scheme of THE MARI-

the measure that it cannot be taken to interpret fairly TIME BANK

the intention of the legislature. I believe the true Taoor.
understanding to be that the section has no reference Patterson J.
to calls made upon shareholders after the commence- -

ment of the winding-up.
The original statute was 45 Vic. ch. 23 passed in

1882.
The provisions now found in the first part of section

56 of the revised statute and section 57 formed together
section 60 of the act of 1882, the subject of the section
being the proof of debts and claims against the com-
pany. The two sections must be read together as in
their original connection. What is interposed between
them in the revision, as a second part or sub-section of
section 56 is a provision introduced in 1886 in favor of
clerks, &c., by 49 Vic. ch. 46. By that act it was made
a third sub-section to section 60 of the act of 1882,
leaving the present section 57 to retain its position as
the second sub-section. If any change was proper in
making the revision, it would have been more correct
to make a separate section of the new clause, which is
not on the same subject as the others, relating as it
does to the dividend sheet and not to the proof of
debts, and to let section 56 truly represent the original
section 60 by embracing the provisions which, as sec-
tion 57, are occasioning so much perplexity.

Section 60 enacted that:-
When the business of a company is being wound up under this act,

all debts payable on a contingency, and all claims against the company,
present or future, certain or contingent, ascertained or sounding only
in damages, are admissible to proof against the company,-a just
estimate being made, as far as is possible, of the value of all such debts
or claims as may be subject to any contingency or sound only in
damages, or for some other reason do not bear a certain value.

All this computation was obviously to have refer-
30
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1889 ence to the date of the commencement of the winding
THE MARI- UP proceedings. Then the section went on to enact
TIME BANK ( 2. The law of set off, &c.," as in the present section

TROOP. 57. The law was to apply to all claims upon the

Patterson J. estate of the company. I call attention in passing to
this form of expression, as I shall have to refer to it
again by-and-by. The provision had immediate refer-
ence to the adjustment of claims for proof, and to the
date of the commencement of the winding up, as of
which date the claims were to be proved, and the
express mention of that date in the latter portion of
the clause indicates that the debts there spoken of do
not include the liability, consequent upon the wind-
ing up, to be called on for payment of stock, but
only debts ascertained and capable of computation
at the commencement of the winding up.

No question of the accuracy of this construeqtion
would be suggested if it does not conflict as it was
considered to do in the court below, and as the respon-
dent now contends that it does, with sections 44 and
46. But if we read those sections, having in mind the
scope and policy of the act, which look to the distri-
bution of the assets amongst the creditors without
preferring one to another further than, as in the case
of clerks and servants, special preferences are given,
we shall find no insuperable difficulty created by
them.

Section 44 declares- the amount for which a share-
holder is liable to be placed on the list of contribu-
tories after the commencement of the winding up to
be an asset of the company, and section 58 requires
the assets to be applied towards the satisfaction of the
creditors generally. Section 46 does not describe the
debt which it declares the liability to create, in the
terms of section 57, as a debt due or accruing due at
the commencement of the winding up, but as accruing
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due when the liability commenced. The whole reli- 1889

ance of the respondent is, and must be, on maintaining THE MARI-

that the liability commenced before the winding up, TIME BANK

and thus supplying by inference or implication what TROOP.
is not directly stated in the section, so as to give literal Patterson J.
application to the language of section 57. I do not
think that he can maintain that proposition; but he
would also have to maintain that the debt is a mutual
debt, and in the same right as that against which it is
sought to set it off. The whole argument on which
the English decisions against the right of set off pro-
ceed, going the length, as in Black 4- Co.'s Case, (1) of
denying the power of the company to give a right of
set off by contract with the shareholder, applies against
the contention.

But we have in the very statutes before us direct
proof that the reading contended for would misinter-
pret the intention of the legislature.

The Bank Act (2) under section 70 of which the
double liability arises in the event of the property and
assets of the bank being insufficient to pay its debts
and liabilities, provides in section 72 for the making
of calls for the double liability, and by section 74
enacts that :-

Any failure on the part of any shareholder liable to any such call
to pay the same when due shall operate as a forfeiture by such share-
holder of all claim in or to any part of the assets of the bank-such
call and any further call thereafter being nevertheless recoverable
from him as if no such forfeiture bad been incurred.

The " claims upon the estate of the company " which,
under section 57 of the Winding-up Act, are brought
under the law of set off are, in Other words, debts
owed by the company; and the "claim in or to any
part of the assets of the bank " under section 74 of the
Bank Act-the statutes being in pari materia-denotes,

(1) 8 Ch. App. 254.
30%

(2) R. S. C. ch. 120.
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1889 or includes, a debt owed by the bank to the share-

THE ALRI holder who has failed to pay his call. Is the debt to
TIME BANK be set off against the call ? Section 74 says no. It

TRooP declares the debt forfeited, and the logical consequence

PattersonJ. is that, in a proceeding like this for the recovery of
- the debt for the call, the shareholder has no debt to

set off against it. At all events, and this is as far as it
is necessary at present to go, the intention is perfectly
clear that the call is to be paid without respect to the
shareholder's claim in or to the assets of the bank-or,
to vary the expression, the one debt cannot be set off
against the other.

The direct operation of section 74 does not touch
calls for unpaid stock, but only for the double liability,
which is what in the present case is in question;
but the influence of the section is, as I apprehend,
more extensive. There is no distinction made in
sections 44 and 46 of the Winding-up Act between the
double liability of shareholders in banks and the
unpaid capital in banks or other companies. The
sections apply to unpaid liabilities, however they arise.

When, therefore, section 46 is relied on as leading
to the conclusion that the liability for calls attaches
as a debt as soon as one becomes a shareholder, and that
that is a debt to which the law of set-off is, by section
57, to apply, the effect of section 74 is to add another
consideration to those already adverted to in favor of
construing section 46 so as to harmonize and not to
conflict with 'he general purpose of the act.

The object of section 74 is to impose the penalty of
forfeiture if calls for the double liability are not punc-
tually paid. So far, they are treated differently from
calls for unpaid capital. But, in recognising the
obligation to pay them without regard to counter
claims, it does not profess to regard them as an excep-
tion from the general range of such liabilities. On
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the contrary, the calls are, by section 73, to be made as 1889

prescribed in the Winding-up Act, where there is no THE MARI-

distinction indicated. TIME BANK

It matters but little, if it matters at all, in which TROOP.

way these debts are kept away from the operation of patterson J.
the law of set-off-whether by not being due or accru-
ing due at the commencement of the winding up, or
by not being mutual debts and in the same right as
an ordinary debt due by the company to one of its
members.

I see no reason why the considerations which
governed the English decisions against the right
claimed are not equally applicable under our law and
equally conclusive against the debts being of the
character to which the law of set-off applies, or why
we should not assume that to have been the opiuion
of the Legislature, as evinced by section 74 of the Bank
Act, and otherwise. Great stress has been laid on sec-
tion 73 of the Winding-up Act as opposed to this view,
and as, in fact, opposed to denying the right of set-off
for any reason.

That section reads as follows:-

When a debt due or owing by the company has been transferred

within the time and under the circumstances in the next preceding
section mentioned, or at any time afterwards, to a contributory who
knows or has probable cause for believing the company to be unable
to meet its engagements, or in contemplation of its insolvency under
this Act, for the purpose of enabling such contributory to set up by
way of compensation or set-off the debt so transferred, such debt shall
not be set up by way of compensation or set-off against the claim

upon such contributory.

There is no doubt that it is here assumed that a
contributory may set off an independent debt against
a claim upon him as contributory; all that the clause
enacts, however, is that in the specified circumstances
the debt transferred to the contributory shall not be
set off, and whatever may have been in the mind of
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1889 the draftsman when he introduced the word " con-

THE MARI- ributory," it will be found that no inference is neces-
TIME BANK sarily to be drawn, or, one might say, none can

TROOP. properly be drawn, from it to affect the conclusions so

Patterson J far arrived at.
- We need not enter on an exhaustive inquiry as to

the force of the word " contributory." It would
probably be found only to apply, in strictness, to
persons liable to contribute in respect of unpaid
capital, or, in the case of a bank, for double liability.
But no such limitation of its meaning appears in
section 44 where it is made in terms to relate to any
liability to the company or to its members or creditors.
The same vagueness may attach to the use of the word
in this section 73. It is only in connection with
section 57 that any force is sought to be given to the
section. If section 57 were not in the statute no one
would venture to argue that the policy and purpose
apparent from the general provisions could be con-
trolled by any inference to be drawn from section 73.
But section 57 says nothing of contributories. It is
only by argument from the alleged effect of section 46
that it is attempted to bring contributories within the
terms of section 57, and I have shown why, in my
understanding of the legislation, that section was
never meant to apply to contributories, as such, but
only to such adjustments of account as would be
proper or possible at the commencement of the wind-
ing up. I am satisfied that no inference can legiti-
mately be drawn from section 73 opposed to the
conclusion that only mutual debts and debts in the
same right can be set off under section 57, and that
the debts now in question are not of that character.

Whether the debt created under section 46 by the
liability to contribute is to be referred back to the
original taking of shares in the company, or should be
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deemed to have accrued only after the winding up 1889
began, is a point of more difficulty. There are some THE M4RI-

cases which were noticed in the judgment of the TIME ANK

learned Chief Justice in the court below that assume TROoP.
the earlier date. Ex parte Canwell (1); Ex parePattersonJ.
Hatcher (2). The questions that turned on the date of -

the accruing of the debt in those cases were not allied
to those in debate on the present appeal. On the other
hand, there is an opinion of Lord Romilly in Ex parle
Mackenzie (3), cited by Mr. Justice King, to the effect
that the call refers back to the commencement of the
winding up, and the, same view forms the basis of
part of the argument of Lord Chelmsford in Grissel's
Case (4), and of Sir George Jessel in Re Whitehouse -
Co. (5).

The weight of authority, so far as the particular
point has been discussed, does not strike me as being
so much in favor of dating the com mencement of the
liability further back than the winding-up proceed-
ings, as to make the conjecture unreasonable that our
legislature did not regard the statutable debt created
by section 46 as due or accruing due at the commence-
ment of the winding up, within the meaning of sec-
tion 57.

But whatever may have been the views held by the
legislature on these points, I am satisfied that the
intention to be gathered from the statutes is. that a
contributory cannot set off against calls made in the
course of the winding up, either for capital or double
liability, an independent debt owed to him by the
company.

I say nothing of calls for capital which may have
been made but not paid before the winding up. It

(1) 4 DeG. J. & S. 539. (3) L. R. 7 Eq. 240.
(2) 12 Ch. D. 284. (4) 1 Ch. App. 523.

(5) 9 Ch. D. 595.
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1889 may be open to question whether they are not covered

THE MARI- by section 57, and so taken out of the English rule
TIME BANK which classes them with calls made under the direc-

TRooP. tion of the court.

Patterson J. I agree with the conclusions of Mr. Justice King,
who dissented in the court below, and think the
appeal should be allowed.

Appeal allowed with costs.

Solicitor for appellants: F. E. Barker.

Solicitor for respondent: J. A. Vanwart.
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1888 to satisfy the demand of his creditors. Sweeny v. Bank of Mon-
g- treal 12 App. Cas. 617 followed.
MUIR

v. A final judgment setting aside an intervention to a seizure of the
CARTER. dividends of bank shares founded upon an allegation that such

HOLMES dividends formed part of a substitution is not res judicata as to the
v. corpus of said shares nor as to the dividends of other shares claimed

CARTER. under a different title. Art. 1241 C. C.

Strong J. was of opinion, in the cases of Holmes v. Carter, that upon the
facts shown the judgment of the Court of Queen's Bench should
be affirmed.

APPEALS from the judgments of the Court of
Queen's Bench for Lower Canada (Appeal Side) con-
firming the judgments of the Superior Court :-1. In
Muir v Carter dismissing an opposition fyled by
James Muir in his quality of curator to the substitu-
tion created by the will of the late Hon. John Molson;
2. In Holmes et vir v Carter (No. 28) dismissing an
opposition fyled by E. A. Holmes et vir; and 3, in
Holmes et vir v. Carter (No. 29), dismissing an inter-
vention fyled by E. A. Holmes et vir.

Tha material facts which gave rise to the proceed-
ings in the case of Muir v. Carter are as follows

The respondent Carter havihg obtained a judgment
against A. Molson issued an attachment by garnish-
ment in the hands of the Molson's Bank, who declared
that they held 148 shares s4anding in the name of A.
Molson " in trust for B. A. M. et al." upon which
certain dividends were then payable. The defendant,
Molson, contested the attachment, as did his wife by
an intervention. The contestation and intervention
were both dismissed. This judgment was confirmed
by the Privy Council in July, 1885. Thereupon the
plaintiff issued a rule nisi, calling on the bank to
declare what dividends had since fallen due: and also
seized the stock itself under execution. The defendant,
assisted by Muir, appellant. who was appointed cura-
tor to the substitution in place of the defendant,
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opposed the seizure of 33 of the shares, and the sale of 1888

the-remainder was opposed by defendant's wife, who MUIR

also intervened again in the attachment proceedings CARTER.

and contested the declaration of the bank as to the 115 -
HOLMES

shares. At the trial it was shown the 33 shares were .
made up of two blocks, the larger of which consisted CARTER.

of 30 shares transferred by E. Ford, a stock broker,
on the 19th of October, 1875, to the account of Alex.
Molson, in trust for E. A. Idolson et al. Mr. Ford had
advanced the defendant money on 1,110 shares, 840
shares belonging to the defendant individually and
270 held by him in trust, transferred to Mr. Ford on
18th April, 1874. His advances not being repaid, Mr.
Ford sold most of the shares pledged to him, 30
being left, being the shares in queostion in the present
suit. Mr. Ford in his evidence stated that it was trust
shares he transferred, and that he sold first Mr.
Molson's own stock, then what was required of trust
stock to recoup himself. Mr. Ford explained he had
to get the money he lent from financial institutions or
capitalists and transfer to them the shares transferred
to him, and so long as he transferred the same number
of shares in the same institution that was all that
could be required of him, but the shares re-transferred
were either the same as those he received or represented
and replaced them.

It was also proved that these shares had been pur-
chased, when A. Molson was solvent, with moneys
belonging to the substitution, and had been originally
entered in the books of the bank as shares belonging
to " A. Molson, Esq., in trust."

In the case of Holmes et vir. v. Carter (No. 28) E. A
Holmes fyled an opposition to the seizure of the 115
shares of the capital stock of the Molson's Bank, stand-
ing in the name of Alex. Molson in trust for E. A.
M. et. al., claming them as her property.
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1888 In the case of Holmes et vir v. Carter, (No. 29)
MuIR E. A. Holmes fyled an intervention to the seizure of

V. the said 115 shares claiming the corpus and dividends
CARTER.

HOLMES of said shares as her property. The evidence showing
ILE the dealings with these particular 115 shares is

CARTER. reviewed at length in the judgment of Patterson J.
hereinafter given.

The evidence and documents of record having been
made common to the three cases, it is only necessary
to report the argument of counsel in the first case.

R. Laflamme, Q.C ; and Robertson, Q.C. for appellant.

The first question for consideration is whether or not
the issues raised in the present cause have been already
adjudicated upon. A reference to respondent's exhibits,
viz., copies of the contestation by the said Alex. Molson
of the former saisie-arrdt, of the present respondent's
answer thereto and the judgments rendered thereon,
shows that the conditions necessary to support a plea
of chose juge are not to be found in the present case,
even on the issue with Mr. Molson in which the
parties are the same. On the contestation of the former
saisie-arrdt only the dividends were in question; now
it is the corpus of the shares themselves. In the former
case dividends were claimed, not on the general ground
that they were revenues of shares belonging to the
substitution, but on the special ground that they were
revenues of the balance of 640 shares belonging to the

estate of the late Hon. John Molson, and referred to in
an exhibit of respondent as standing in the acccunt of
Alex. Molson individually. All that that Mr. Molson
ever claimed was that the shares in question, under
seizure, formed part of these 640 shares, and conse-

quently all that was or could possibly have been
decided against him was that they did not form part
of these 640 shares. But there can be nothing in this
to prevent Mr. Molson from making a new claim to the
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shares on another ground, viz., that they are shares 1888
purchased with money belonging to the substitution, MU'~

which appellants submit is proved by the evidence. CARTER.

Still less can the decision heretofore rendered be any HOLMES

bar to such a claim on the part of the appellant Muir. HM
In support of their position in this issue appellants CARTER.

refer to the words of the Privy Council in the former
case (1). "It is not said that any judgment in this suit
" can possibly enable the creditor to attach the estates
"which they may eventually take, assuming the
"substitution in their favor to be valid, nor is it
" suggested that anything decided in this suit, between
" the judgment debtor and creditor, with regard to
" the validity of these substitutions,would be binding
" upon them as resjudicata."

There remains the one question of fact now raised
for the first time, viz., do the thirty-three shares seized
belong to the substitution created by the will of the
Hon John Molson, as claimed by opposants, or do they
not? The account in which the shares in question are
found being on its face a trust account, the burden of
proof was on respondent to establish that it was not.
But the proof of the ownership and origin of the
shares is as clear as it could be made under the cir-
cumstances.

But apart from the question of fact, we submit that
in law Mr. Molson having pledged his own and trust
shares for advances to himself, any balance remaining
up to the full number of the trust shares transferred
would be considered trust shares. A man must for his
own debts dispose of his own property before he dis-
poses of that in which others have an interest. Sweeny
v. Bank of Montreal (2).

It being established that the 270 shares transferred
to Mr. Ford, and of which he re-transferred the 30 in

(2) 12 App. Cas. 617.
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1888 question, were trust stock, it remains only to be proved
if^'s what the trust represented and to whom the stock

CARTER. really belonged. The parties most capable of showing

HOLMES this are manifestly the trustee and such of his employees
ILE as acted for him in dealing with the stock. The trustee

CARTER. was Mr. Molson, one of the appellants, and his evidence
is clear and satisfactory, and shows that the shares are
an investment made with moneys of the substitution
made by Mr. Molson in a natural and legal manner
long before he had any transaction with Carter. As
institute he had control of the moneys of the substitu-
tion, and was by his position the legal trustee for the
substitution. The law gives the institute full control
of the substituted property, subject to his duty to invest
the capital, and account for it at the termination of his
use (1). Consequently there, was no need of any
specific appointment as trustee; the common law pro-
vides for that.

Abbott Q.C. for respondent.
The judgment of the Privy Council in the case of

Molson v. Carter (2) constitutes chose jugde against the
appellants.

It will be seen from the copies of the contestation
or plea fyled by the defendant to the original writ of
attachment and the answer thereto, and the judgments
which have been rendered, that the whole question as to
the ownership of this stock has been fully gone into
and decided by the courts. All the pretensions now
made by the opposants were made and adjudicated
upon under the previous contestation. The proof
which has been attempted to be made under the pre-
sent contestation, namely, that these 33 shares belong to
and form part of the substition, was made under the
previous contestation, with the only difference that
whereas the defendant in his first opposition said that
they formed part of the 640 shares, originally- trans-

(1) C. C. art. 947. (2) 10 App. Cas 674.
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ferred to him as his share in the estate, he now says 1888
they are part of 270 shares he bought with the money M'IR

of the estate. In both the oppositions the object is the E.
CARTER.

same, viz., to have the stocks declared to belong to and
form part of the substitution; the reasons, or moyens, HOLMES

V.

alone are different. CARTER.

On the question of fact, the learned counsel, after
reviewing the evidence, contended that the whole of
the shares in question had been accounted for, and
had been shown without doubt to be the property of
the defendant, and always had been treated by him as
such: while he had entirely failed to prove by any
satisfactory evidence that any portion of the stock
seized belongs to the substitution.

He contended, also, the case of Sweeny v. Bank of
Montreal (1) did not apply to the facts of this case.

The following judgments were delivered in Muir
v. Carter:-

SIR W. J. RITCHIE C.J.-We all think that this is
a case in which the appeal should be allowed.

The evidence in this case establishes very clearly
the fact that in November, 1871, Alexander Molson,
when he was perfectly solvent, invested $15,000 of the
money belonging to the estate of the late Hon. Mr.
Molson, and that out of these moneys he lawfully
purchased for the substitution two hundred and
twenty shares in Molson's Bank. We think that the
evidence of the fact sworn to by Mr. Molson is entirely
corroborated by the evidence of Mr. Varey, and is also
corroborated by the manner in which the property
was dealt with.

It appears that when Mr. Molson transferred these
shares, rightly or wrongly, to Mr. Ford as collateral,
he gave instructions that when it became necessary to
realize upon these shares Mr. Ford should first sell
those shares of Mr. Molson's about which there was no

(1) 12 App. Cas. 617.
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1889 question, and then if there was any deficiency to sell
MUIR the shares held "in trust," and if there was any
C*R surplus they should be transferred back to the account

CARER." in trust." Mr. Ford appears to have acted upon that
HOLMES principle, for he did sell first the stock belonging to
CARTER. Mr. Molson and then he sold the shares "in trust,"

RitchieC.J. and there being still thirty-three shares left he trans-
- ferred them back to Mr. Molson "in trust" as the

property beionging to the substitution, and Mr. Ford
thus repaired, at any rate, whatever wrong might have
been done originally as regards these thirty-three
shares, by putting them back to Mr. Molson's account

in trust."
With reference to the plea of chose jugde-the matter

in controversy before the Privy Council was not in
reference to the corpus of the shares, but with reference
to the dividends; it is not the same subject matter
and not between the same parties and, therefore, I do
not see the attributes necessary-to enable the respond-
ent to succeed on his plea of chose jugde.

Under all these circumstances, the appeal must be
allowed.

STRONG J.-It is proved beyond all doubt that these
thirty-three shares belong to the substitution. These
identical shares were bought by Mr. Molson with the
monies of the substitution and for the substitution,
and at a time when he was perfectly solvent. There-
fore, this opposition to the sale of the corpus of these
shares is well founded.

As regards chose jugde, it is out of the question here.
The case in appeal before the Privy Council did not
relate to the same thing and did not arise between the
same parties. The curator to the substitution, in
which character the present appellant has formed this
opposition, was no party in that quality to the former
action appealed to the Privy Council, and therefore
the plea of res judicata cannot avail the respondent.
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Indeed, the learned judge in the court below did not 1889
found his judgment upon that, but upon the other 3Tu7-
ground, which, in my opinion, the evidence fails to CARVER.
support, namely, that these shares did not belong to
the substitution, but were the property of Mr. Molson HOLMES

himself, and so available to satisfy the demands of his CARTER.

creditors. Ritchie C.J.

The appeal should be allowed with costs.

FOURNIER J.-I am also of opinion that this appeal
should be allowed. The evidence is plain that these
thirty shares belonged to the substitution, and that
the requisites to sustain the plea of res judicata are
wanting.

TASCHEREAU J.-I am of the same opinion.

PATTERSON J.-I think that in whatever respect the
evidence of Mr. Molson might be criticised, it is got
over by what must be borne in mind, that these shares,
if 'they were transferred, should have been put back
to the account " in trust," and the evidence being quite
consistent with this fact,-the appeal must be allowed
with costs.

Appeal allowed with costs.

In the two cases of Holmes et vir. v. Carter the
following judgments were delivered

SIR W. J. RITCHIE C.J.-I have been favored with
a perusal of the notes of my brothers Taschereau and
Patterson in this case, and I entirely concur in the
conclusion arrived at. At the close of the argument
I would have been prepared to give jndgment if the
other members of the court had been so disposed.

31
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1889 STRONG J. was of opinion that the judgments of the
mum Court of Queen's Bench were- in all respects correct

V. and that the present appeals should be dismissed with
- costs.

HOLMES
V.

CARTER. FOURNIER J. concurred with TASCHEREAU J.

Taschereau TASCHEREAU J.-In execution of a judgment against
J.n

Alexander Molson the respondent seized 148 shares of
the stock of the Molson's Bank. It appears that these
shares were not registered as Molson's at all, but as
Molson's in trust for E.A.M. et al., which is estab-
lished to be, and has always been understood to be,
the appellant's name.

To this seizure the appellant filed an opposition
claiming 115 of these shares as her property, and

alleged that at the time the bank was founded, in
1855, she was proprietor of twenty shares; that she
has since acquired other shares, and on the 6th October,
1873, she owned 115 shares, which, up to the 6th
October, 1875, stood in her own name and in the name
of Alex. Molson in trust for E. A. Molson (meaning
appellant), and were on the last-mentioned date trans.
ferred to the account "Alex. Molson in trust for E. A. M
et al."

Respondent contested the opposition by three con-
testations, pleading:

1. Chosejugde.

2. That the shares seized never belonged to Mrs.
Molson; that the twenty shares originally subscribed
for in her name were subscribed for by the defendant,
who had no authority to act for her.

That the shares in the name of Alex. Molson in trust
for E. A. Molson and E. A. M. et al., were his own,
and so placed for his own benefit, and to prevent his
creditors having any remedy against the said stock.

That about the 2nd October, 1878, plaintiff, in execu-
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tion of his judgment against defendant, took a writ of 1889

attachment by garnishment in the hands of the MUIR

Molson's Bank. That the bank declared they held the CARTER
shares in question among others; that appellant inter- HOLMES

vened and claimed that said shares belonged to the ,.

estate of the late Honorable John Molson, and were CARTER.

insaisissables, and by reason of said claim she is estop- Taschereau
J.

ped from now claiming the shares as her own.
3. A general denial.
It is settled by Sweeny v. The Bank of Montreal (1)

that the shares in question apparently and
declaredly belonging, not to Alexander Molson indivi-
dually, but being held by him for others, the burden
of proof is on respondent to show that they are really
Molson's. And if Molson ever admitted, while solvent,
that the shares were not his, but Mrs. Molson's, such an
admission would be for ever binding on him, and
consequently on his general creditors, who can have no
further rights than himself, in favor of his wife, unless
error or fraud be clearly and positively established.

Such an admission is made both in the entries in the
books of the bank and Molson's own books, as proved
by Mr. Varey. Molson's evidence in Muir v. Carter
forms also part of the present case.

But apart from the force of such an admission, appel-
lant's title to the 115 shares is clearly proved.

1. The marriage contract proves her separate as to
property in eighteen hundred and fifty-five, and that
she had means of her own.

2. Her ownership of twenty shares at the date of the
opening of the Molson's Bank is proved by Elliot and
Exhibit B. of case.

3. Elliot proves, by statement A. of case, that the
shares seized were standing in the name of Alexander
Molson in trust for E. A. M. et al. That one hundred and

(1) 12 App. Cas. 617.
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1889 fifteen of tbese-were on the 6th of October, 1875, trans-

Mul. ferred from the account, Alexander Molson in trust for
V. E. A. Molson. This account, produced as Exhibit B.,CARTER.

- shows shares standing in the bank for this account,
HOLMEs back to 1860; that there were, on the 30th June, 1870,
CARTER. seventy-seven shares to the credit of this account, and

Taseherean these were increased by allotment to one hundred and
J. fifteen, the other thirty-eight having been alloted to

Mrs. Molson and transferred when paid up from the
allotment account. That these shares were looked on
as held for Mrs. Molson and understood to be hers.
That Mrs. Molson had shares in another account,
Exhibit B., in her own name. He proves also Mr.
Molson's authority to act for his wife under a power
of attorney. Elliot's evidence is corroborated by that
of George Varey, Molson's confidential book-keeper
and clerk. He shows clearly that Mrs. Molson was
looked on and treated as the owner of stock which her
husband used for her, and that as far back as eighteen
hundred and sixty-six she was owner of seventy-seven
shares. He also proves that Molson was very wealthy
up to eighteen hundred and seventy-five, in fact up to
the suspension of the Mechanics Bank in the fall of
1875, long after the account of Alexander Molson in
trust for E. A. Molson was opened.

All this shows clearly that the the stock in the
accounts "Eliza Ann Molson" and "Alexander Molson in
trust for E. A. Molson " belonged to appellant and was
treated as and looked on as hers, and must therefore be
considered as hers until some proof is made to the con-
trary. No such proof has been made. The two accounts
shown by Exhibit B. ran parallel for five years, and the
irresistible conclusion is that the stock gradually
worked from one to the other for convenience in deal-
ing with it. The analysis of the two accounts together
annexed to appellant's factum illustrates how the two
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accounts were treated as one, the way in which shares 1889
coming from one account were returned to the other, ManI
for instance 25th April, 1861, eight shares were trans- CARER.
ferred to W. Molson from one account (E. A. M.); the -

same day twelve shares from the account A. M. in trust HOLMES

for E. A. M; the 1st April, 1869, W. Molson re-transfer- CARTER.

red forty shares, evidently made up of these two Taschereau
accounts. The evidence shows that the shares were
transferred as pledges, and not as sales, and returned
to one or other of the accounts upon repayment of the
advance, the accounts thus nominally closed being
really open, the shares being merely in the hands of
pledgees.

As to plaintiffs pleas:
1. Chose jugde. That on the attachment of the 2nd

October, 1878, in the hands of the Molson's Bank above
referred to, the present appellant intervened and set
up all her rights in said shares as in the present oppo-
sition; that her intervention was dismissed and con
sequently she cannot raise the same questions again
in her present opposition. This plea is not borne out
by the facts, and a comparison of the pleadings and
judgments on the attachment and intervention refer-
red to with the pleadings in the present cause, will
show that the requisites of a plea of chose fugie are
entirely wanting. Art. 1241 C. C. establishes these
requisites :

"1. The authority of a final judgment applies only
to that which has been the object of the judgment."
We must therefore look to the judgment of the Superior
Court rendered 30th June, 1881, and the judgment of
the Court of Queen's Bench and Privy Council, which
simply confirmed it. Read in the light of intervenant's
claims in that case, it appears that the only thing
decided by the judgment was that the present appel-
lant was not entitled under the will of the Hon. John
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1889 Molson to claim a. privilege on the revenue of the
,uIR shares seized for alimony nor to rank on her husband's

CARER. estate as a creditor on the ground of his insolvency.

M It will be seen on reference to the copies of pleadings,
,* filed as plaintiff's exhibits Nos. 1, 2, 3 and 4, printed

CARTER. in the case in the intervention appeal, that the cause
Taschereau of the demand in intervention made in 1878 by the

_ now appellant was the bequest under the Hon. John
Molson's will. She claimed that the shares seized
formed part of the estate and were insaisissables and
affected to her under the will, for alimony.

The cause on which her present demand is founded
is her acquisition of the shares as her own property.
No such cause and nothing in any way similar thereto
was ever set up by her before. In fact, Mr. Justice
Papineau, by his judgment of the 30th June, 1881,
specially rejected all proof of such a claim on the
ground that the allegations of the intervention did
not justify it.

" 2. Between the same parties acting in the same
qualities."

"3. For the same thing." This requisite too is
wanting. By her intervention of the 5th April, 1880,
appellant claimed that the dividends on the stock
seized, not the stock itself, were affected for her sup-
port as being part of the estate of the late Hon. John
Molson. She claimed an alimentary right in the divi-
dends and nothing more. By the present opposition
she claims the stock, the shares themselves, as her
own personal property. She never asked for the
shares before; she never even asked for the dividends,
but merely a limited and subsidiary interest in the
latter. The judgment decided simply that she had no
real existing interest to make such a claim. The only
possible ground for maintaining that there is chose
juge in this respect would be that, having failed in a
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claim for the revenues, appellant cannot in effect renew 1889

her claim by now making a demand for the principal. MUIR
But appellant in reality never claimed the dividends CAER.
or revenues, or any right of property in them, but

. HOLMES
merely that while they belonged to her husband she
had a right as depending on them for alimony to CARTER.

oppose their seizure by her husband's creditors. The Taschereau

authorities are clear that in such cases a judgment
refusing the revenue is a bar to a claim for the princi-
pal only when the claim for revenue has been founded
in a pretended right of property in the principal and
(this being a second indispensable requisite) the claim
for revenue has been rejected on the ground that the
claimant had no right or title to the principal. A
reference to respondent's exhibits 1, 2, 3 and 4 shows
appellant's claim was not met in this way nor does
the judgment of the Superior Court show any such
ground: the question was never even raised.

The two courts below. have not supported the
respondent's plea of res judicata and the authorities
cited under Art. 1241 C. C. are clear that it is utterly
unfounded.

Next comes respondent's second contestation, which
is in effect, that the shares in the name of Alex. Molson
in trust for E. A. M., were his own shares, so placed to
defraud his creditors and especially to prevent respon-
dent's having any remedy against the said stock. It
is to be noticed that the account Alex. Molson in trust
for E. A. Molson was open in 1860, fifteen years before
the date of respondent's mortgage. So that clearly
there could have been no intention at the time of de-
frauding respondent.

The wlble proof establishes, moreover, that the stock
in both accounts "E. A. Molson" and"Alexander Molson
in trust for E. A. Molson" was appellant's stock. Being
separate as .to property she could own stock and the
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1889 stock was in her name from the date on which the

MUIR bank opened its doors. It is true that the respondent
V. shows that the subscription to the original twenty

CARTER.
- shares was in Molson's handwriting but he does not
OLMEs 0show that Molson's money paid for them. There is

CARTER. nothing either unnatural or illegal in Molson's sub-
Taschereau scribing for his wife, more particularly as he had the

_. full management of her affairs. It is not proved that

Molson paid for the shares, and at this late date-thirty
years after the purchase-appellant cannot be called on

to point out what particular moneys of hers paid for
them. She makes the best proof possible considering
the lapse of time, viz. :-that she had a right to hold
shares in her own name and that until the seizure made
by the respondent her ownership of them was never
questioned. If a ratification of her husband's act in sub-
scribing for her was required it is found in the power
of attorney, in the handwriting of one of the officers
of the bank and witnessed by another. The court
below admitted these shares to have been appellant's,
but held that her account was closed in 1866 and that
the power of attorney applied only to the stock in the
account in appellant's own name,"E. A. Molson." This
is true in a sense ; the power of attorney is dated in
1859, when only one account was in existence, but its
terms are full, including the right to transfer. The
account in Mrs. Molson's own name was nominally
closed in 1866, the fact being that the shares transferred
from her account were held by those who had made

advances on them; but the account in the name of Alex.
Molson in trust for E. A. Molson had been opened five

years before and both accounts had always been treated

by Molson and his book-keeper, and had always been

considered by the bank, as appellant's. The evidence

of Varey and Elliot is clear on this point. Varey's
evidence goes further. He proves that Molson carried
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on an extensive banking business on his own account; . 1889

that in addition he carried on an entirely different gUIR
business, and one which was kept separate and distinct CARER.
in his books, by dealing in stock for and on account of -

his wife. He had control of her stock and he used ROLMES
his power of transfer to borrow money on it but all CARTER.

along he kept the stock, dividends and profits separate. Taschereau

The stock was transferred as security for loans but was
always repaid and in the course of the transfers and
re-transfers found its way finally to the account "Alex.
Molson in trust for E. A. Molson"where on the 1st Janu-
ary, 1871, was a balance to the credit of the account of
77 shares, increased by allotment to 115 shares. This
balance of 115 shares in this account appears as stand-
ing in the name of Alexander Molson in trust for E. A.
M. in the published lists of shareholders for the years
1872, 1873, 1874, 1875,which lists are filed as opposant's
Exhibit G. There was nothing illegal in all this. Mrs.
Molson had a perfect right to carry on operations in
stock and she had a pefect right to employ her husband
as her agent and he would be bound to her in the same
way as any third party who had been employed by her.
Between her and her husband, even had there been no
power of attorney, admissions found in his books or in
his course of dealing, would have been binding against
him, and his creditors can have no better rights than
he has. On this point see Laurent (1):

Peut-on opposer Paveu aux crdanciers de celui qui Pa fait ? L'affirm-
ative n'est pas douteuse. Quand les cr4anciers exercent un droit de
leur d6bitour, ils agissent en son nom, et on peut leur opposer toutes
ces exceptions qui peuvent 6tre opposdes an d6biteur. Sauf aux
crdanciers & attaquer 1'aven comme fait en fraude de leurs droits.
La jurisprudence est en cc sens.

Dalloz (2):
(1) L'aveu fait foi non-seulement contre celui de qui il imane,

(1) Vol. 20, No. 180, p. 208 et (2) Jurisprudence G6ndrale Oblig.
note p. 209. 5104.
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1889 mais aussi contre ses hiritiers et ayants cause, et notamment
- contre ses crdanciers agissant en vertu de Part. 1166. Ceux-ci ne

MUIR
AI pourraient repousser cet aveu qu'au cas seulement oil is Pattaque-

CARTER. raient comme fait au pr6judice de leurs droits. Il a 6t0 jug6 en ce sens

HOLMES que Paven fait par le d6biteur ou par ses h6riters qu'il n'est que pro-

V. prietaire apparent des titres dont la restitution lui est rdclam6e, pent
CARTER. 6tre oppos6 4 ses crianciers intervenant dans Finstance ; s'ils ne rap-

Taschereau portent point la preuve d'un concert frauduleux entre les parties con-

J. tendantes.

And it is to be noticed that Carter, the respondent, is
a subsequent creditor. These shares were treated as
Mrs. Molson's in 1871, on the books of the bank, and
as far back as 1866, Molson admitted in his books that
seventy-seven shares, the number claimed by the pre-
sent opposition (together with the 36 allotted her, one
for every two held at the date of the allotment as
explained by Mr. Elliott), were appellant's. The date
of Carter's mortgage is 9th February, 1875, so that the
declaration in Molson's books that the stock was the
property of his wife, ihe appellant, could not possibly
have been made with any intent to defraud respondent.
Nor could there have been any intention of defrauding
his creditors generally, for two years afterwards he
was worth from two to three hundred thousand dol-
lars. The learned judge of the Superior Court has
come to the conclusion that the shares in question
were the property of defendant, on the ground that
the account in appellant's name was closed in 1866,
and that the defendant treated the stock in the other
account as his own, and controlled it as such. Mr.
Molson had power to sell and transfer, he exercised
that power and did transfer and re-transfer the stock,
but as the evidence shows, and as he was bound to do
as an agent, he kept appellant's business separate from
his own and her stock where it could always be traced,
in effect marked it with appellant's name. Mrs.
Molson had stock from the opening of the bank; her
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husband up to 1873, at least, carried on a large and 1888

profitable business both for himself and as agent for iIR

her. Is it to be supposed under these circumstances ER.

that in 1871 her stock had vanished, or is it not much -

more reasonable to suppose that the apparent state of HOLMEs

affairs is the true state, and that the stock marked as CARTER.

appellant's, considered by the officials of the bank as Taschereau

hers, treated as hers by her husband-her authorized J
agent, and by his confidential clerk-and admitted by
her husband in his books to be hers (and all this long
before respondent was a creditor and while Mr. Molson
was still wealthy) is in reality hers ? To hold this
stock to be Mr. Molson's would be not only to presume
fraud, contrary to law, but to presume fraud committed
without any definite or immediate object. Moreover,
if Molson, at any time, had acted illegally with these
shares, how could this affect the appellant's rights.

In his second contestation, respondent raises another
ground against appellant, namely a plea of estoppel,
to which the Superior Court in one of the considdrants
of the judgment appears to attach some weight. The
allegation is that appellant in her intervention in the
former case, alleged that the shares now claimed by
her formed part of the estate of the late Hon. John
Molson. She did make such a claim, but the judg-
ment of the court rendered 30th June, 1881, was
against her and decided that the shares in question did
not belong to the said estate.

There it was decided that the shares did not belong
to the estate of the Hon. John Molson. The question
to be decided now is a question raised for the first
time, viz: Who is the owner of the shares under
seizure? The authorities on Art. 1351 C. N. (1941 0.0.)
are in point on this question of estoppel and show
beyond a doubt that a party to a suit who has failed
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1889 to substantiate his claim under one title may do so
Main under another.

CARTER. I resume by saying that both the object and grounds

HOLMES of appellant's present claim are altogether different from
V. the object and grounds of her former claim; therefore

CARTER. the plea of chose jugde cannot avail against her. On
Taschereau the facts in issue, respondent as a creditor of Alex.

__. Molson can stand in no better position than his debtor,

can exercise only his rights and is bound by his
admissions unless he proves that such admissions were
made in fraud of his rights. Molson admitted the shares
claimed by appellant to be her property previous to the
date of respondeiit's claim and under circumstances
that negative all suspicion of fraud. Moreover, the
burden of proof is on respondent to show fraud. And
he has made none. The acts of Molson on which he
relies are acts that in themselves are perfectly legal and
easily accounted for. Against the appellant herself
there is no proof whatsoever. And, even if Molson had
acted fraudulently, she, surely,* should not thereby be
deprived of her property. She is shown to have been
the nominal and reputed owner of the shares from the
beginning and her hus band's control over them is
fully explained by his position as her agent.

What is the position of the respondent here ? He
seizes shares which are registered, as " in trust." Now
Stoeeny v. The Bank of Montreal, in this court (1) and in
the Privy Council, (2) is a clear authority, that these
words " in trust " mean " not for himself, but for
others." They mean that Molson did not possess these
shares anino domini. Now, a seizure cannot be had
but against goods in possession of the party seized
anino donini. Leaving this view of the case aside,
what are the respondent's contentions? Does he claim
to exercise the action of his debtor, Molson, under Art.

(1) 12 Can. S. C. R. 661. (2) 12 App. Cas 117.
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1031 C. C. ? If so, he must fail, for the simple reason 1889

that Molson, it is clear, could not question his wife's - I

title to those shares. Does he profess to exercise the C

action Pauliana under arts. 1932 et seq. ? He must -

there also clearly fail. He has not proved fraud, then, HOLMES

under Art 1039, being a subsequent creditor, he has CARTER.

not got that action. Moreover, the conclusions of his Taschereau
pleas do not ask for the rescision of any contract. He J.
then must fall back on the proof he attempted to make
that, as a matter of fact, these shares do not belong to
the appellant. On him was the burden of proof, as
per Sweeny v. Bank of Montreal, and that proof, in my
opinion, he has failed to make. The facts themselves
are not disputed. Inferences of facts, from the evid-
ence adduced, are, here, what we have to determine
upon.

I would allow this appeal with costs distraits.
On the intervention, for the same reasons, I would
also dismiss the appeal.

PATTERSON J. - These two appeals, which have been
argued together, raise the question of the ownership of
115 shares of the capital stock of the Molsons Bank, the
contest in one case relating to the shares themselves
which have been seized by Carter under an execution
issued upon a judgment against Alexander Molson, and
the other case relating to the dividends on the shares
which have been garnished under the same judgment.

Mr. Carter's claim against Alexander Molson is for
a sum of $30,000 lent to him on a mortgage of real
estate on the 9th of February, 1875. He recovered the
judgment, which is for $31,125, on the 17th of April,
1878, on the covenant to pay contained in the mort-
gage deed.

The history of the 115 shares, so far as material, may
be said to be entirely connected with dates much
earlier than the loan from Carter to Molson.
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1889 According to the evidence before us, Mr. Molson was
gUIR in good circumstances until late in the year 1875.

V. In 1873 he is said to have been worth from $250,000
- to $300,000, and his insolvency is attributed by Mr

HOLMES Farey his confidential clerk, either wholly or to a great
CARTER. extent, to his connection with the Mechanics Bank

Patterson J. which failed in or about the year 1875.
We are not told of any debt or liability, or of any-

thing tendering to cast doubt on the perfect solvency
of Mr. Molson, until after the loan from Mr. Carter.

The appellant Eliza Ann Holmes, or Eliza Ann
Molson, is the wife of Alexander Molson, duly separate
as to property.

Much of the evidence touching the 115 shares in
question is derived from the books of the N1olsons
Bank, where there are several accounts which have
been put in evidence showing dealings with the stock
of the bank.

The earliest of these accounts is in the name of Eliza
Ann Molson. It begins on the 1st of October, 1855,
with a credit of twenty shares " by subscription."
That was, as I understand, the date of the opening of
the bank. The subscription is said to be in the hand-
writing of Mr. Molson, the husband of the appellant,
and there is evidence that he acted for his wife in her
business transactions. The account contains in all
eleven credits of shares acquired and six debits of
shares parted with, the last debit, which bears date

the 3rd of April, 1866, closing the account.
This account, which is not shown to include any

transaction that was not strictly a transaction of Mrs.
Molson's, is referred to chiefly because a connection is
apparent between it and another account through
which the 115 shares are directly traced.

That is an account headed "Alex. Molson in trust
for E. A. M." the initials being those of the appellant.

It begins with a credit, on the 9th of August, 1860,
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of ten shares, followed on the 13th of the following 1889

Aptember by another credit of two shares, and on -the MUIR

16th of January, 1861, by another of twenty shares. .
These three credits make thirty-two shares. The first -

debit entry is of thirty-two shares transferred on the HOLMES

25th of April, 1861, to W. Molson, and some years CARTER.

later, but before any other entry appears in the account, Patterson J.
viz., on the 1st of April, 1869, W. Molson transfers to -

the credit of this account forty shares. Now, in the
account first referred to, which was in Mrs. Molson's
own name, we find eight shares transferred to W.
Molson on the 25th of April, 1861, the same day of the
transfer of the thirty-two shares from the trust account.
The explanation suggested, and apparently borne out
by the books, is that forty shares were on that day
pledged to W. Molson, eight from the one account
and thirty-two from the other, and that those are the
forty shares retransferred on the 1st of April, 1869, on
the repayment of the loan for which they were pledged.
The whole forty going then into the trust account,
we perceive the connection between the two accounts.
The effect of the entry was to place at the credit of
A. Molson in trust for his wife, forty shares, eight of
which had stood in the name of the wife herself, but
the other thirty-two of which were as fully hers as the
eight. That is what the account indicates and no
evidence is given to cast doubt upon the matter. This
is the only purpose, as I have before said, in referring
to these figures, namely to confirm the inference that
what is noted as held in trust for Mrs. Molson was
really her property, because no part of the forty shares
are seized or are now in question. They are apparently
all gone. But the same trust account contains, on the
same date as the retransfer of the forty shares, viz. the
first of April, 1869, a credit of seventy-seven shares
transferred from an account kept in the name of " Alex
Molson in trust."

495



SUPREME COURT OF CANADA. [VOL. XVI.

1889 We arrive, when we reach this entry of seventy-
MUIR seven shares, at what I understand to be the essentiMl

proof of the title of the appellant to the 115 shares, as
CARTER. I now proceed to explain.
HOLMES The account ",Alex Molson, in trust," is, like the
CARTER. others, a short account, with eight or ten items on

PattersonJ. each side. It begins on the 12th of May, 1863; repre-
- sents transactions with one hundred and eighty-eight

shares; and is closed, for the tilne, by a debit of
seventy-seven shares on the 1st of April, 1869, to "A.
Molson, in trust for E. A. M."

We have seen the corresponding credit in the
account so designated Now, these seventy-seven
shares, so transferred from the general trust account,
in April, 1.869, to the specific trust for E. A. M., appear
to have been at the credit of the general trust account,
as early as April, 1866, but thirty-five of them were
parted with in 1867, doubtless by way of pledge, and
reacquired in March, 1868.

Connect with this the testimony of Mr. Varey, who
shows that Alexander Molson employed the shares
belonging to his wife, as he did those of others, in
speculations, and who kept a memorandum, which
was put in evidence of stock held up to and before
the 1st of September, 1866, by his employer, in trust,
which memorandum includes seventy-seven shares in
trust for E. A. MI.

The right of the appellant to these seventy-seven
shares, dating back to April, 1866, is thus very satis-
factorily established.

It is suflicient to say that it is prima facie established,
for it would of course be open to rebuttal by proof that
the reality was not what this evidence indicated. But
there has been no such proof, nor any attempt to
adduce evidence in that direction. Nor is there any-
thing in the further examination of the books to dis-
credit the primalfacie inference. It is true that in the
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account in trust for E. A. M. there appear a few further 1889

entries after the 1st of April, 1869, indicating dealings i h

by way of sale or pledge with the forty shares and the E.
CARTER.

seventy-seven shares, or some of them ; but the result -

was the restoration of the whole of the seventy-seven HOLMES

shares, that number remaining at the credit of the CARTER.

account on the 18th of June, 1870. There is nothmgPattersonJ.
to indicate that these were to any extent bought with -

the money of Alexander Molson, or that they were not
always the separate property of his wife. Had this
been otherwise, the result would, I apprehend, have
nevertheless been the same, for Alexander Molson was
in affluent circumstances, withoat debts and without
apprehension of falling into adversity, and could have
made a valid gift to his wife, who was separate as to
property. However this may be, the onus of proving
that the shares were his and liable to seizure for his
debts is clearly on those who assert that proposition,
and no such proof has been made.

I have so far traced only seventy-seven of the shares.
The other thirty-eight of the 115 are the increment of
the seventy-seven, being new stock issued, one share
for every two, and placed to the credit of the trust
account for E. A. M. on the 31st of May, 1873.

Whatever foothold there has been for the contention
against the appellant seems to have arisen from some-
thing to which it is proper to advert, if only for the
purpose of showing that it does not affect the question
before us.

On the 1st of October, 1875, another account was
opened in the stock register of the bank, headed: " Alex.
Molson in trust for E. A. M. et al." It contained three
items only, viz.:--

1875, Oct. 1, By A. Molson..............................Shares 3
" 6, " ' in trust E. A. Al......... 115
" 19, " E. Ford................... 30

148
32
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1889 The first and last items, making thirty-three shares,
MUIR are not in question at present. We have had to deal

. with them in another appeal.
- The 115 shares ought not to have been transferred

HOLMES to this account. The addition " et al." indicates the

CARTER. children of Mr. and Mrs. Molson. But the transfer
Patterson T. from the trust for Mrs. Molson alone to the trust for

her and her children does not in any way alter the
position so as to let in the judgment creditors of Alex-
ander Molson.

Having traced the 115 shares as we have done, it
will suffice to touch briefly on some other matters
formally placed on the record, and discussed on the
argument before us.

The Hon. John Molson died on the 12th of July,
1860. His will directed his trustees to manage his
estate for ten years, and then to divide the residue
among his five sons, of whom Alexander was one.
They were to take their respective shares for life only.
After the death of each son his share was to go to his
children, subject to the right of his widow, if he
should leave a widow, to the usufruct during her
widowhood.

The distribution took place on the 25th of March,
1871, when, amongst other things, 640 shares of Mol-
son's Bank stock were allotted to Alexander.

Alexander was appointed curator of the substitution
of the shares of which he was institute, and tutor of his
minor children.

The 640 shares were transferred to an account opened
in his name in the stock register of the bank, on the
5th of April, 1871, and the result of transactions, in
apparent breach of his duty as trustee, was that on the
1st of April, 1875, three shares only remained to the
credit of that account. Those were the three shares
transferred on the 1st of October, 1875, to the account
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" Alex. Molson, in trust for E. A. M. et. al." They un- 1889

doubtedly belonged to that particular trust, though the MuIR

115 shares did not. V.
CARTER.

We are not told why Mr. Molson assumed to transfer E

the 115 from the trust for his wife to that for his wife IOLMES

and children. Friom what we have seen, it is apparent CARTER.

that he could not properly do so. But if we were to Patterson J.
assume, as the respondent invites us to do, that the
115 shares were his and not his wife's, it is plain that
his substitution of them for so many of the 640 that
had been lost in his speculations would have been an
act of duty and honesty and not a fraud.

Mr. Carter, the respondent, attached on a former
occasion the rents of certain premises in Montreal
which were part of Alexander Molson's share of his
father's estate, and also the dividends on the 148 bank
shares.

The present appellant intervened in that proceeding
and claimed that the shares were part of the estate in
which she was interesed as substitute.

It appeared, as it appears from what I have said,
that the 115 shares never formed part of the estate, and
it was pointed out in the judgment of the Judicial
Committee of the Privy Council, on appeal from the
Court of Queen's Bench, Carter v Molson (1), that if
they had been part of the estate the dividends, which
alone were in question, would belong to Alexander
and be attachable for his debts; and further, or as a
consequence of that holding, that the present appel-
lant had not the right to intervene, not being interested
in the event of the suit which touched only the divi-
dends (2). That decision of the Privy Council has
been pleaded and relied on as affording a conclusive
answer of resjudicata to the present contention of the

(1) 10 App. Cas. 664. (2) C. C. P. Art. 154.

32Y2
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1889 appellant. It is obvious from what I have just said,
311uIR and without going more at large into the subject, that

CARTER. the matter is not res judicata.

-E In my opinion, the judgment of the court below
HOLMES should be reversed 'and the appeals allowed with
CARTER. Costs.

Patterson J. Appeals allowed with costs.

Solicitors for appellants: Robertson, Fleet Falconer.

Solicitors for respondents : Abbotts & Campbell.
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ALEXANDER E. ALEXANDER (DE- 1889
FENDANT) ....... .... P....P....ELLANTAPe

'*Feby.20,21.
AND *April 30.

GEORGE A. VYE (PLAINTIFF)..............RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Evidence-Lost writing-Proof of handwriting-Subsequently acquired

knowledge-Change of signature.

That a document not in existence was written by a particular indivi-
dual may be proved by a person who has had possession of and
destroyed it, though he only acquired knowledge of the hand-
writing of the alleged writer some weeks after the document was
destroyed and could only say that from his recollection of the
document it was written by the same person. Gwynne J. dissent-
ing.

In an action for a written libel the defendant was asked, on cross-
examination, if he had not changed his signature since the action
begun, which he denied.

Held, Gwynne and Patterson JJ. dissenting, that documentary evidence
was admissible to show that the signature had been changed.

Per Patterson J.-The witness could properly be asked, on cross-
examination, if he had not changed his signature, but the oppos-
ing party must be satisfied with his answer, and could not go
further and give affirmative evidence of the fact.

APPEAL from a decision of the Supreme Court of
New Brunswick refusing a non-suit or new trial to
the defendant.

This was an action for a libel alleged to have been
published by the defendant in a newspaper at Moncton,
N.B. The publication was proved by the editor of the
newspaper, who swore that he received the original
manuscript, which had been destroyed, from Camp-
bellton, N.B., where both plaintiff and defendant

*PRESENT.-Strong, Fournier, Taschereau, Gwynne and Patterson
JJ.
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1889 resided, accompanied by a letter requesting its publi-
ALEXANDER cation; that on the plaintiff complaining of such

publication he had written to defendant and received
- an answer; and that from the signature and writing

of this last letter he, the editor, believed the original
manuscript to have been written by defendant. This
was the only evidence of publication.

Evidence was also admitted of the defendant's signa-
ture in a hotel register and on other occasions, to show
that he had altered his usual signature in order to
mislead the plaintiff and affect the trial.

The jury found a verdict for the plaintiff' which the
court in banc refused to set aside. The defendant then
appealed to the Supreme Court of Canada.

The only questions to be decided on the appeal is as
to the admissibility of the above evidence.

Weldon Q.C. and Gregory for the appellant cited Doe
Mudd v. Suckermore (1); Greenleaf on Evidence (2);
Arbon v. Fussell (3); Tennant v. Hamilton (4).

Haninglon Q.C. for the respondent referred to Fol-
kard's Starkie on Libel (5); Odgen on Libel (6); Fryer
v. Gathercole (7).

STRONG J. -At the conclusion of the argument I
had formed and was prepared to express the opinion
that the appellant had not succeeded in establishing
error in the judgment of the court below. Subsequent
consideration of the case has not led me to alter this
opinion. It seems to me that there was no improper
admission of evidence, and the other objections do not,
in my judgment, call for any observation. Therefore,
without writing more fully which I could only do by
repeating, quite unnecessarily, the same reasons as

(1) 5 A. & E. 705. (4) 7 0. & F. 122.
(2) 14 Ed. pp. 576-7, 579. (5) Ed. pp. 318-9.
(3) 3 F. & F. 152. (6) P. 560.

(7) 4 Ex. 262.
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have been already given in the well considered and 1889
able judgments delivered in the court below, I may ALEXANDER

at once state my conclusion to be that the appeal must
be dismissed with cosis.

Strong J.

FOURNIER and TASCHEREAU JJ. concurred.

G-WYNNE J.-The question which has arisen in this
case is one of a very novel character; indeed, it would
seem to be one of the first impression, for the industry
of the learned counsel has found no reported case
directly in point, nor does the precise point appear to
have been referred to in any treatise. The action is one
of libel. The plaintiff in his declaration alleges that the
defendant falsely and maliciously composed and wrote of
and-concerning the plaintiff, and printed and published,
and caused to be printed and published in a certain
public newspaper called " The Daily Transcript,"
published at Moncton, in the county of Westmoreland,
in the province of New Brunswick, a certain false,
scandalous, malicious and defamatory libel of and
concerning the plaintiff, set out at length in two
counts of the declaration. The defendant pleaded not
guilty, and the sole question was as to the admissi-
bility of the evidence, by which it was sought to be
established that the defendant was the author of the
article containing the libel and had caused its publi-
cation.

One Robert McConnell was the editor and publisher
of the " Daily Transcript," published at Moncton. In
his paper of the 1st April, 1887, he published the

* article complained of. The plaintiffs name did not
appear in the article, but he had no difficulty, from
the matters treated of, in recognizing himself as the
person alluded to. He received the paper containing
the article complained of on the 2nd April, 1887, at
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1889 Campbellton, in the province of New Brunswick, where

ALEXNDER he resided; and in about ten or twelve days there-
after he went to Moncton to see McConnell, the pub-

- lisher of the paper in which the article appeared. In
a conversation then had with him, McConnell stated
that the defendant was the author of the article, and
the plaintiff told him that unless an apology was made
by the party who wrote the article, and published as
publicly as the article had been, he would proceed
against him, McConnell; to which McConnell replied
that he would publish the retraction if the writer
would agree to it. No retraction having been pub-
lished, the plaintiff brought two actions for the publi-
cation of the libel, one against McConnell and the other
against the defendant, and both were entered for trial
at the same court, but that against the defendant -was
the only one tried, the action against McConnell having
been withdrawn upon a verdict being rendered against
the defendant. In this latter action McConnell was
called for the purpose of connecting the defendant
with the article, and it is as to the admissibility of
McConnell's evidence for that purpose that the question
arises.

His testimony in substance was, that upon the 31st
of March or the 1st of April, 1887, he received by post
a paper as coming from Campbellton, having on it the
Campbellton post mark. Upon opening it he found in
manuscript, in six or seven sheets,the article in question,
and he published it in his paper of the 1st of April. After
the type was set and he had read the proof he threw the
MSS. away into the waste basket, and he stated that
in the ordinary course of things it would go into the
stove, and be destroyed. He had a distinct recollec-
tion of throwing it into the waste basket, and he had
never seen it since Upon the last sheet, or the back,
there was, as he said, a request that he should publish
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the article, and assuring him that the facts could be 1889

proved, under which was subscribed the name, " A. E. ALEXNDER

Alexander." McConnell swore that he did not know V.
VYE.

the defendant; that he had never, to his knowledge, -

seen him until he seen him in court upon the trial of Gwynne J.

the present action; that he had never seen him
write ; and that he had never had any communi-
cation from him until the beginning of May, 1887,
when he received from him a letter in answer to one
written by McConnell to him in relation to the subject
matter of this suit, and except from that letter he had
no knowledge whatever of the defendant's handwrit-
ing. McConnell's letter to the defendant was written
for the plain purpose of endeavouring to obtain from
the defendant some admission of his having been the
author of the article, so as to relieve himself from re-
sponsibility to the plaintiff. He had written a previous
letter in April to the defendant, to which he had re-
ceived no answer, and so upon the 4th May he wrote
to him the following letter :
Mr. A. E. ALEXANDER, Campbellton:-

Dear Sir,-You have not replied to my request either to produce
proof in support of the statement about Mr. Vye contained in your letter
signed " Facts that can be proved," or to publish a disclaimer. If one or
other is not done I shall be obliged to give your name and the manu-
script of your letter to Mr. Vye, as I do not intend standing in the
gap of a libel suit. Please answer at once.

That this letter was, to say the least, disingenuous,
appears from the fact that the writer had already, as
we have seen, named the defendant to the plaintiff as
being the author of the article, and had destroyed the
manuscript which he threatens in his letter to give
up in case the defendant should not come forward and
accept the responsibility of the publication. The
defendant appears to have known that McConnell had
already accused him of being the author of the article
and had given his name as such to the plaintiff, and
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1889 as the letter threatens also to give up the manuscript,
ALEXDER Of the destruction of which the defendant had no

VE knowledge, he challenges McConnell to proof of his
- accusation in his reply, dated the 5th May, as follows:

ywnne J.Campbelltown, 
May 5, 1887.

On the 16th April you gave Vye's lawyer my name. Lately you
have shown the document you claim I wrote; all that now remains is
for you to prove it if you can.

A. E. ALEXANDER.

It is under these circumstances that McConnell, with
an action pending against himself in case he should
fail to fix the responsibility for the article upon the
defendant, is called as the sole witness to prove that
the defendant was the person who wrote and sent to
him for publication the article containing the libel
complained of; and the question is: Was the knowledge
which McConnell could have obtained of the defendant's
handwriting by his receipt of this letter sufficient to
justify his being received as a witness competent to
prove that the manuscript of the article, so as aforesaid
published by him (and which he said he had thrown
away, and that it had become destroyed immediately
after the manuscript was put in type, on the day of its
receipt, and therefore could not be produced before the

jury), was in the defendant's handwriting? for the
learned judge who tried the case received the evidence
against the protest of the defendant's counsel, and it
was submitted to the jury, notwithstanding the most
emphatic denial of the defendant upon his oath that
he had written the article, or that he knew anything
about it, and that if the writing in it looked like his
it was a forgery; and the jury rendered thereon a ver-
dict for the plaintiff, with $400 damages. Upon a
motion having been made in the Supreme Court of
New Brunswick to set aside this verdict, and for a rule
to enter a non-suit for the reception of this evidence,
and of other evidence which was also objected to and
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to which I shall refer later; or for a new trial upon the 1889

ground, among others, of misdirection in the learned ALEXANDER

judge who tried the case telling the jury that it was
quite possible that McConnell might be able to carry
in his mind the impression produced on him by the J

character of the handwriting in the communication or
note received on lst April, and so to be able to speak
of its similarity to the defendant's handwriting con-
tained in his letter of 5th May, and that McConnell's
evidence was sufficient to go to them, for them to
exercise their judgment upon it in determining the
question in issue before them, namely, whether or not
the' defendant was the author of and responsible for
the libel published in McConnell's paper of the Ist of
April; the court refused a rule and maintained the ver-
dict. From the judgment of the court refusing a rule
this appeal is taken.

Bentham in his " Rationale of Judicial Evidence"
(1) calls proof of a document, the execution of which
is the point in issue, authentication by circumstantial
evidence, of which there are three modes:-

1st. When the handwriting is proved by similitude
of hands, asserted by the testimony of a witness,
who, on other occasions, has observed the characters
traced by the party in question while in the act of
writing. This he calls presumption ex visu scriptionis
or presumption from similitude of hands established
by view of the act of writing.

2nd. When the handwriting is proved by similitude
of hands, asserted by a witness, who, without having
ever seen the party write, is sufficiently acquainted
with his hand by correspondence, or by having seen
other writings, which, by indications sufficiently per-
missive appeared to have been written with his hand.
This he calls presumption ex scriptis ohm visis; and

(1) Vol. 3 p..598.

507



508 SUPREME COURT OF CANADA. [VOL. XVI.

1889 3rd. When the handwriting is proved by similitude
ALEX DERof hands, asserted by a witness, who, without such pre-

. vious acquaintance with the handwriting of the party,
- pronounces the handwriting in question to be the
G Jhandwriting of the party, on a comparison made of it

with other specimens of his handwriting now, for the
purpose of comparison, produced to him for the first
time. This he calls presumption ex comparatione scrip-

torum or ex scripto nunc viso-or presumption from com-
parison of hands.

In Doe ex dem Mudd v. Suckermore (1) the rule as to
the proof of handwriting, where the witness has not
seen the party write the document in question, is laid
down by Coleridge J. thus:

Either the witness has seen the party write on some former occasion,
or he has corresponded with him, and transactions have taken place

between them, upon the faith that letters purporting to have been

written or signed by him have been so written or signed. On either

supposition the witness is supposed to have received into his mind an

impression, not so much of the manner in which the writer has formed

the letters in the particular instances as of the general character of his

handwriting, and-he is called on to speak as to the writing in question

by a reference to the standard so formed in his mind. The test of

genuineness ought to be the resemblance, not to the formation of the

letters in some other specimen, but of the general character of writing,

which is impressed on it, as the involuntary and unconscious result of

constitution, habit or other permanent causes, and is therefore itself

permanent. And we best acquire a knowledge of this character by see-

ing the individual write at times,when his manner of writing is not in

question, or by engaging with him in correspondence, either supposi-

tion giving reason to believe that be writes at the time, not con-

strainedly, but in his natural manner.

Patteson J. states the rule in somewhat similar
language, and referring to the two modes recognized of
acquiring knowledge of handwriting, namely, by hav-
ing seen the person, as to whose handwriting the same
is raised, write; or, by having received letters from
him. He says:

(1) 5 A. & E. 703.



VOL. XVI.] SUPREME COURT OF CANADA.

The knowledge (that is, of the character of the person's handwriting) 1889
is usually, and especially in the latter mode, acquired incidentally and, ALEADER
if I may say so, unintentionally, without reference to any particular V.
object, person or document. VYE.

That the rule was as stated by Coleridge and Patte- Gwynne J.

son JJ. was not disputed by the learned judges who
differred from them on the point then in judgment.
Indeed it was admitted to be well established beyond
all controversy, and this same rule is still laid down in
all text-books as the prevailing rule, subject to the
additional mode of proof since authorised by law,
namely, by comparison of the handwriting of the docu-
ment in question with authentic handwriting of the
party whose handwriting the document in question is
alleged by his adversary and denied by him to be, by
persons skilled in discerning the character of hand-
writing, although they have never seen the party write,
nor had acquired any previous knowledge of the,
character of his handwriting, being the third mode of
authentication mentioned by Bentham.

Now, the rule in question and its application have
hitherto been limited to the case of knowledge of the
handwriting of a party, acquired by a witness in one
or other of the two modes above described, and applied
to the enquiry as to the handwriting of a document pro-
duced before the court and jury in respect of which an
issue is joined upon the question whether the docu-
ment so produced is or is not in the handwriting of the
person, of whose handwriting the witness had previ-
ously acquired the knowledge from which he is asked
to give his testimony upon the point so in issue. In
no other case than one calling in question the hand-
witing of a document produced before the court or
jury engaged in the trial of an issue in which the
handwriting of such document is disputed has the rule
hitherto been applied; but it is now, apparently for the
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1889 first time, contended, and it has been in effect held by
ALEXANDERthe Supreme Court of New Brunswick, that the rule is

. equally applicable to the case of an issue joined as to
the handwriting of a document necessary to be proved,

SJbut not at all produced, before the court trying such
issue; and of which handwriting the only evidence
offered or capable of being offered is that of a witness
who says that he had destroyed the document almost
immediately after its receipt ; and who, although he
admits that he had no knowledge whatever of the per-
son or of the handwriting of the writer, nor of the
defendant or of his handwriting, save that some time
subsequently to the destruction of the document in
question, he had received from the defendant a letter,
which he produces in court, undertakes to say that the
destroyed document was, in his opinion, in the same
handwriting as is this letter so received from the
defendant. But, as it appears to me, it is of the very
essence of the rule, and reason and justice require,
that it should be confined to these cases for which it was
established, and to which alone it has hitherto been ap-
plied, namely, the application of the witness's acquired
knowledge of the handwriting of the party charged
with having written a document produced before the
court trying an issue joined in an action wherein the
handwriting of such document is necessary to be
proved. To extend the application of the rule to cases
similar to that now under consideration would result
in opening a ready way to the greatest abuse,
and in effectually closing the door to all rea-
sonable and intelligent inquiry into the truth
of the matter in issue. In every action wherein
the plaintiff asserts and the defendant denies that the
document upon which an action depends is in the
handwriting of the defendant, it is of the utmost
importance, in the interest of truth and justice, that the
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defendant should have the most ample opportunity 1889

afforded him of convincing the tribunal charged with ALEXANDER
the trial of the issue, by persons well acquainted with E

his handwriting, that the document in question is not Gw- J.

in his handwriting. Every such issue may involve a
question of forgery; and it is, therefore, essential to the
due administration of justice that the defendant should
not be prevented from having the fullest opportunity
given him to have the question tried under such
circumstances that the truth may be reasonably
expected to be arrived at, by enabling him to have the
disputed document submitted to the strictest scrutiny
of persons well acquainted with his handwriting. He
has a right to call, and may possibly be able to call, a
vast number of witnesses who have had infinitely
superior means of acquiring knowledge of his hand-
writing than had the single witness who, upon such
slender means as that possessed by McConnell, under-
takes to testify against him. This, it is obvious,
would be absolutely impossible unless the document
to be prov ed should be produced in court. If produced
it might appear that the handwriting in it did not
bear the slightest resemblance to that in the letter
which McConnell received from the defendant, and
with which he undertook to compare the destroyed
document. Without the production of the document
in a case like the present, where -the document was
never seen by any one but McConnell, who had no
knowledge whatever of the defendant nor had ever
seen his handwriting until some five weeks after the
receipt and destruction of the document by him, it is
impossible that the issue joined between the parties
could be intelligently tried, for no evidence whatever
could be adduced to test the truth of McConnell's
evidence or the accuracy of his opinion. He was, in
fact, free without fear of contradiction to endeavor to
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1889 shift to the shoulders of another the burthen to which
ALEXANDERhe himself was subjected by reason of his having

V. published in his paper an article transmitted, as he

-- says, to him in a handwriting unknown to him, and
subscribed with the name of a person whom he did not
know, and which, as soon as published, he destroyed.
To apply the rule in question to a case like the present
would be to provide means best calculated to prevent
rather than to promote the discovery of the truth upon
the question in issue. It was agreed that if it may be
assumed that a witness who had only once seen a
person write may have such an impression formed in
his mind of the character of the handwriting of the
writer that he may at any distance of time be admitted
as a witness to speak as to the handwriting of a docu-
ment alleged to be in the handwriting of the same
person, so likewise an impression may be assumed to
be formed in the mind of a person upon his once seeing
a written paper of tfie character of the writing, without
knowing any thing of the writer, or who he is, so that
he could, at a subsequent time, upon seeing another
document under such circumstances as to enable him
to know it to be in the writing of a particular indi-
vidual wholly unknown to him, pronounce the former
document to be in the same handwritingas thelatter;
and that, therefore, his evidence in the latter case
should be equall.y as admissible as that of the
witness in the former case. The assumption
in the former case may be, and perhaps is,
an extravagant one; but it does not in any manner
prejudice the party whose handwriting is in question,
who is given ample opportunity to test the accuracy
of the opinion of the witness who, with only such
means of acquiring knowledge of his handwriting,
testifies against him; but the assumption in the latter
case is more extravagant, and as its necessary effect
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would be to deprive the party affected of all means of 1889
testing the accuracy of the opinion of the witness, ALEXANDER

there is good reason why it should not be accepted in - E

practice. Between the two cases there appears to be -

this difference: that in the former case the witness Gwynne J.
speaks from a knowledge supposed to have been
acquired by him of the general character of the hand-
writing of the person as to whose handwriting he
subsequently undertakes to speak; and in the latter
case he speaks, not from a knowledge supposed to have
been acquired of the general character of the hand-
writing of any person, but from a knowledge which
he assumes to have been acquired of the formation
of the letters in the first document, and a comparison
of the impression on his mind of such formation of the
letters with the subsequently written document; and
without any knowledge of the writer of either, he
pronounces both to be written by the same person.
This, as stated by Coleridge J. in Doe ex dem liudd v.
Suckermore is not the proper test in the authentication
of handwriting ex scriptis olim visis, but is simply
Bentham's third mode of authentication-namely,
mere comparison of handwriting, but very imperfectly
instituted, in the absence of the principal document
the handwriting in which is the subject of enquiry.
McConnell, after receipt of the letter of the 5th May
from the defendant, would be an admissible witness to
give his opinion as to the handwriting of a document
produced in court upon the trial of an issue raising a
question whether it was or was not in the handwriting
of the defendant. In that case, as already pointed out,
the defendant would have ample opportunity to test
the accuracy of the opinion and to secure an intelligent
trial of the issue ; but, for the reasons already given,
the interests of truth and justice require that evidence
of the nature of that given by McConnell should not

33
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1889 be received upon the trial of an issue involving a
ALEXANDER question as to the handwriting of a document not

VE. produced, and which the defendant denies to be his.
- Reference has been made to the case of an action upon

a lost note, but from such a case no argument can be
adduced in favor of the plaintiff's contention (1).
Although upon a plea of non-fecit in such an action
the defendant cannot insist that the plaintiff cannot
recover without producing the note sued upon, if he
should prove it to have existed and to have been lost
or destroyed; still, the proof of the former existence of
the lost or destroyed note in order to admit secondary
evidence of its contents, if the substantial defence be
that, in point of fact, the note never was made by the
defendant, must be equally as sufficient to show it to
have been made by the defendant as if the note were
before -the court and the defendant was bond fide
insisting that he had never made it. In such a case,
if the evidence offered by the plaintiff should be only
of the same nature as that of McConnell in the present
case, then, no doubt, the cases would be identical and
the same reasoning would be applicable to both. But
no such case has as yet arisen in the case of an action
upon a lost note, and so no argument in favor of the
plaintiff's contention can be founded on the fact that
in the case of a lost note the law, notwithstanding the
loss or destruction of the note, provides a remedy
against the maker. Suppose that, in the present case,
the witness had said that the document received by
him on the 1st of April contained a promise by the
writer to pay for the insertion of the article in his
paper, can it be held that he could have recovered in
an action against the defendant upon the evidence as
given? And again, inasmuch as the evidence in

(1) Blackie v. Pidding, 6 C. B. 196; Claraleb v. Grundy, 14 C. B. 608.
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question would have been as admissible and as suffi- 1889
cient in a criminal as in a civil action, does not one's ALEXANDER

sense of justice revolt at the idea of a conviction on an Y.
VYE.

indictment for libel being sustained upon the evidence -
of the witness McConnell in the present case? Gwnne J.

The other question, as to evidence which was objected
to but received, arose in this manner: Upon the defend-
ant having been called, and having emphatically
denied upon oath that he ever wrote the article in
question or that he knew anything about it, the
plaintiffs counsel cross-examined him, and he
answered as follows:-

Q. It was the 16th of last April that you knew you were charged

with being the author of this communication? A. Yes.
Q. Then, why have you changed your signature since? A. I have

not changed my signature since.
Q. You got a letter from me or from our firm, did you not? A.

Yes.

A letter is shown to witness and he is asked:
Q. Is that your signature ? A. Yes.
Q. Tell me why you changed that " A " from an " A " of that shape

to a capital A? A. I don't make any difference.
Q. Have you not since this thing was charged home to you made all

your signatures different? A. No.
Q. Have you not written your signature like a school boy in the

hotel register here? A. If I have, I always do.

Here an affidavit is shown to witness, and he is
asked:

Q. You made an affidavit to get this trial put off? A. Yes.
-Q. Are not the signatures in answer to our letter and to this affidavit

here entirely different from what you swore was your ordinary signa-
ture ? A. I don't think so.

Upon this, it appears that the learned counsel for the
plaintiff was proceeding to show these documents to
the jury-to which counsel for the defendant objected.
The learned counsel for the plaintiff then stated his
object in submitting the signatures to the jury, thus:

I offered the account made out by him, which he .swore was in his
33%
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1889 ordinary handwriting, and I offered the signatures of the other two.
I don't hesitate to say that since he knew he was accused of writingALEXANDER
this communication he has changed his signature.

VYE. 1The court allowed the evidence, subject to the objec-
Gwynne J. tion, and the cross-examination of the defendant pro-

ceeded, thus:
Q. You say that you wrote this letter to McConnell hurriedly in the

post office? A. I did not say hurriedly.
Q. Did you not say you wrote it with a lead pencil? A. Yes,

because I had no pen.
Q. Then, you did not write hurriedly at all; will your swear you did

not write it hurriedly in the post office? A. I don't think I did.
Q. It is perfectly clear that these two signatures (indicating them)

are different? A. With reference to that one, Mr: Vye wanted his
account right away, and I picked up a pen, which I did not usually
write with, and wrote it. In regard to this affidavit, I wrote my name
in full, because the commissioner told me to do so, and I make no
difference as to the use of the capital and small A.

There can, I think, be no doubt that this question, as
to the suggested change in the defendant's mode of sign-
ing his name,was not a proper one to have been submitted
to the jury upon the only issue they had to try. - The
theory upon which the right to submit the question
to the jury was rested was plainly stated by the
learned counsel for the plaintiff to be: that since the
defendant, on the 16th April, knew he was accused of
writing the article which was the foundation of the
action, he had changed the character of his signature,
for the purpose of insisting, when the document should
be produced on the trial of this action, that the signa-
ture to it was not in his handwriting. The document
not having been produced, the plaintiff, in order to cast
discredit on the defendant's denial upon oath that he
was the writer of the article, or that he knew anything
about it, suggests through his counsel the alteration
in the defendant's signatures, and the purpose for
which the alteration was adopted, which purpose
assumes the defendant to have been the writer of the
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article in question, and the sender of it to McConnell 1889
for publication; and having made this assumption inALEXANDER

order to get the question of alteration raised he asks VE.
the jury to find the fact of alteration from their own -

inspection of the documents shown tothe defendant Gwynne J.
and admitted to have his signature, that therefrom
they may conclude that defendant did write the article
which, in order to institute the enquiry as to alteration
of signatures, he was assumed to have written.

The singularity of this theory appears further, from
this, that the signature to the letter of the 5th May
to McConnell, from which alone McConnell spoke as to
the handwriting in the document destroyed by him,
is one of the signatures which is suggested to have
been written, not in defendant's ordinary handwriting,
but in a handwritting altered for the purpose suggested.
But the question whether the defendant's mode
of signing his name was or not different in the docu-
ments produced raised a different issue from the only
one the jury had to try, and the defendant's answers
to the questions put to him upon that subject must be
taken as conclusive. The submission of the documents
to the jury for them to form their opinion by compari-
son of handwriting upon the question of the suggested
difference was improper, so that for this reason also
the appeal must be allowed; but as, in my opinion,
McConnell's evidence was inadmissible, the proper
order I think to make will be to allow the appeal with
costs and to order a rule to enter a non-suit to be issued
in the court below.

PATTERSON J.-The court below was, in my opinion,
right in holding that there was evidence to go to the
jury of publication of the libel by the defendant.

It has been urged on his behalf that in admitting the
evidence of McConnell, as evidence of the communica-
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1889 tion to the newspaper being in the handwriting of the

ALEXANDER defendant, the court went further than any decided
V. case to be found in the reports had gone, because the

VYE.
- witness had no knowledge of the defendant's hand-

Patterson J writing until after the destruction of the paper which,
he says, from his recollection of it, was written by the
defendant, or at all events accompanied by a letter or
memorandum signed by the defendant. It seems to
be true that in no reported case was the position pre-
cisely like this; but the principle on which the evi-
dence is admissible is affirmed in many cases, including
Doe Mudd v. Suckermiore (1), on which the appellant
has based a good deal of his argument. The principles
there laid down by Coleridge J. and Patteson J., and
usually found stated in the text books in the words
of the last named judge, as in the passage quoted by
the appellant from Greenleaf on Evidence (2), make it
proper to hold that such knowledge of the defendant's
handwriting as the witness McConnell acquired from
the correspondence he had with the defendant after
the publication, and after the asserted destruction of
the libellous communication, was legally sufficient to
enable the witness to say that he knew the handwrit-
ing, although he had seen only one or, at most, two
specimens of it.

That handwriting may be proved in the absence of
the paper containing it is established by Sayer v.
Glossop (3).

In ordinary cases the witness has to compare two
things-one existing only in his mind and the other
being before him. The mental entity is his recollec-
tion of the handwriting of the party, the other is the
writing before him. He finds that they correspond,
and therefore concludes that the writing before him

(1) 5 A. & E. 730. (2) Sec. 576.
(3) 2 Ex. 409.
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is by the same person whose hand-writing is the 1889

exemplar in his mind. ALEXA.NDER

The present case is nearly the converse. There are VE
two things, one mental, being the recollection of the -
writing the witness threw into the basket after reading Patterson J.

the proof, the other before him in the letter from which
he became acquainted with the defendant's handwrit-
ing. He compares them, and finds that they corres-
pond, concluding therefrom that the same person
wrote both manuscripts.

There is no difference, that I can perceive, in the prin-
ciple of evidence as applied to one case or the other.

In Sayer v. Glossop (1) Lord Cranworth, then Rolfe B.,
illustrates the point by the case of a treasonable
announcement chalked upon a wall, being thus incap-
able of being produced in court, and a person recognis-
ing the handwriting and giving evidence of it.

The case he puts is that of one who recognizes the
writing from previous acquaintance with it.

It must be the same thing if, after stopping to read
the words on the wall as he passed on his way to his
place of business, but not knowing in whose hand-
writing they were, he found awaiting him a letter or
other document, and recognised in it the same hand
that wrote the words on the wall.

The time that elapsed between receiving the mental
impression from the one writing and seeing the other,
whether ten or fifteen minutes, as we may suppose in
the case put for illustration, or a month, as in the pre-
sent case, touches the value of the evidence not its
principle. In any case, the evidence must be weaker
and less satisfactory than when the writing to be
proved can be produced, but that, as pointed out by
Pollock C.B. in Sayer v. Glossop,(1) is a matter of degree,
not of principle.

(1) 2 Ex. 409.
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1889 Along with this evidence of the handwriting the
ALEXANDERjury could properly consider the correspondence

. between McConnell and the defendant. It is, no
-t - doubt, susceptible of being regarded as weakening, or

Patterson J.
- at least of not strengthening, the inference that the
defendant was the author of the libel,.but it may be
looked at as having an opposite effect, and it was pro-
per evidence for the jury.

There could not, therefore, have been a non-suit.
The case had to go to the jury; and, going with the
express denial by the defendant under his oath of all
concern with the libel, that oath being opposed to
evidence which was indirect and by no means of the
most convincing character, the jury might have been
expected to find for the defendant, unless led to form
an unfavorable opinion of his veracity and candor.

The plaintiff, of course, directed his efforts at the
trial to produce that unfavorable impression. He was
probably assisted by the manner in which the defen-
dant gave his evidence, but in the use of certain signa-
tures I think he overstepped the recognised limits.

The point avowedly aimed at Was to show that after
the defendant became aware that he was charged with
having written the libel, and while he supposed the
manuscript to be in existence, and while. in fact, it was
in existence, if McConnell's letter to the defendant, and
not his oath at the trial, stated the truth, he prepared
to baffle any attempt to prove his handwriting by com-
parison by changing the character of his signature.
For this purpose the plaintiff had provided himself
with two or three later signatures of the defendant,
which it was urged differed in some particular from
something or other, I do not very well know from
what, for there was no pretence, as far as I can observe,
of proving what was the usual style of the signature,
much less of proving anything respecting the general
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handwriting, apart from the ordinary signature, of the 1889

defendant. ALEXANDER

These papers could not have been given in evidence .
as part of the plaintiff's case. It is not contended that Patterso J.
they could. The case was not proved by comparisona s
by experts of one writing with another, and if that
had been the mode of proof attempted it is obvious
that the production of several different styles of
writing would have embarrassed rather than assisted
the proof. And, besides, the avowed purpose in
producing these papers was foreign to the issue.

Nor could they have been produced, or the fact that
the defendant had, on several occasions since the
middle of April, adopted a changed style of signature,
have been proved, in reply to the defendant's denial
that he wrote the libel. To do that would have been to
do what, if admissible, should have been done at first.

But it was allowable and regular, for the purpose of
affecting the defendant's credibility, to educe from him
the fact that he had changed his signature. He stood,
however, in the position of any other witness for the
defence, as far as the rules of evidence were concerned;
and while the questions could not be objected to, the
answers had to be taken as he gave them. He denied
that he had changed his signature, and denied that
those produced differed from his ordinary signature or
were intended to differ.

The plaintiff could not, upon that, raise a side issue
and prove what he could not, either as part of his case
or as independent evidence in reply, have been allowed
to prove. Yet that is what he was allowed to do
when the signatures were submitted to the jury.

These propositions are so well established as not to
require the citation of authority in support of them.
I may, however, refer to Attorney- General v. Hitchcock(1)

(1) r Ex. 91.
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1889 where the general rules are very fully discussed,
ALEXANDER and to Palmer v. Trower (1) where the witness was

V. also the defendant; and to three cases where the rule
- was acted on at nisi prius-McKewan v. Thornton (2);

Patterson J.
Fowkes v. Manchester and London Insurance Co. (3);
Regina v. Dennis (4).

It is said, and the court below seems to have acted
on the idea, that the objection to the reception of the
evidence was made too late. I do not so read the notes
before us.

Q. Are not the signatures in answer to our letter and to this affidavit
here entirely different from what you swore was your ordinary signa-
ture ? A. I don't think so.

Mr. Weldon objects to Mr. Hanington showing the papers to the

jury till he has put them in evidence.

Mr. Hanington-I offered the account made out by him, which he

swore was in his ordinary handwriting, and I offered the signatures of

the other two. I don't hesitate to say that since he knew he was

accused of writing this communication he has changed his signature.

Court-I will allow it, subject to objection.

The question here put was, as I have said, a question
which could not have been objected to on the cross-
examination of the witness. But the plaintiff had to
be content with his answer. The irregularity was in
putting in the documents in order to contradict the
witness or to make substantive evidence of them.
That was promptly objected to, and allowed subject to
the objection, the plaintiff choosing to take the risk
of it.

I have no doubt that the objection ought to prevail.
I might adopt the language of Patteson J. in Mel-

huish v. Collier (5) as almost literally applicable, where
he said: " I think that the point in Winter v. Butt (6)
was taken too early ; and that the learned judge

(1) 8 Ex. 247. (4) 3 F. & F. 502.
(2) 2 F. & F. 594. (5) 15 Q. B. 878, 888.
(3) 3 F. & F. 440. (6) 2 M. & Rob. 357.
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should have allowed the question, but stopped the 1889
enquiry when evidence was called to contradict theALE'ADER
witness. Indeed, the question seems to have been V.
put with the view of offering such evidence; and pro- -

bably both the judge and counsel knew that, and treated Patterson J.

the point accordingly."
The improper reception of evidence does not in all

cases necessitate a new trial. It will not have that
effect where it is evident it cannot have affected the
verdict. Here the object was to discredit the defen-
dant who had directly denied what the plaintiff had
given rather slender evidence to prove. The jury did
disbelieve the defendant. It may be that they would
have done so if this evidence had not been given, but
it is impossible for us to say that it did not influence
the verdict; and the plaintiff, who pressed it for the
purpose of producing that influence, cannot, with a
good grace, ask us to hold that it did not accomplish
that purpose.

The defendant is therefore, in my opinion, entitled
to a new trial without costs, and to have the appeal
allowed with costs; but as the majority of the court
think the appeal should be dismissed, I may add that
I should not look upon a new trial as likely to be of
much advantage to the defendant.

Appeal dismissed with costs.*

Solicitor for appellant: Theophilus Desbrisay.

Solicitors for respondent: Haninglon, Teed Hewson.

*Application was made for leave mittee of the Privy Council but
to appeal to the Judicial Com- was refused.
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1888 GEORGE W. GEROW (PLAINTIFF)......APPELLANT;

*Nov. 17,19. AND

'8ss THE BRITISH AMERICAN AS-)
*April 30. SURANCE COMPANY (DEFEND- RESPODNENTS.

- ANTS) ................................. )

GEORGE W. GEROW (PLAINTIFF)......APPELLANT;

AND

THE ROYAL CANADIAN IN-)
SURANCE COMPANY (DEFEND- RESPONDENTS.
ANTS.................................)

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Marine Insurance--Constructive total loss-Liability of company-Cost
of repairs-One-third new for old-Construction of condition when
vessel not repaired.

A policy of insurance on a ship contained the following clause:-
"In case of repairs, the usual deduction of one-third will not be made

until after six months from the date of first registration, but after
such date the deduction will be made. And the insurers shall not
be liable for a constructive total loss of the vessel in case of
abandonment or otherwise, unless the cost of repairing the vessel,
under an adjustment as of partial loss, according to the terms of
this policy, shall amount to more than half of its value, as declared
in this policy."

The ship being disabled at sea put into port for repairs, when it was
found that the cost of repairs and expenses would exceed more
than one-half of the value declared in the policy if the usual de-
duction of one-third allowed in adjusting a partial loss under the
terms of the policy was not made, but not if it was made.

Held, affirming the judgment of the court below, Patterson J. dissent-
ing, that the " cost of repairs" in the policy meant the net amount
after allowing one-third of the actual cost in respect of new for
old, according to the rule usually followed in adjusting a partial

*PRESENT-Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne
and Patterson JJ.
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loss, and not the estimated amount of the gross costs of the repairs 1888
forming the basis of an average adjustment in case of claim for Gow
partial loss, and therefore the cost of repairs did not amount to V
half the declared value. THE

BRITISH
AMERICAN

APPEAL from a decision of the Supreme Court of Ins. Co.

New Brunswick in favor of the defendants on a special GEROW

case. V.
The policies sued on in these cases were precisely THE

similar, and they came before the court below on the CANADIAN
Ins. Co.

same special case, which was as follows I C

1. On the 7th day of September, A. D. 1883, the

plaintiff effected a policy of insurance with the defend-

ants on the ship " Minnie H. Gerow " (of which he is

part owner), of which policy the facts material to this

case are as follows :-
2. The ship, laden with guano, was disabled at sea

on her voyage from Labos to Falmouth, England, for

orders, and put into Valparaiso for repairs.
3. The cost of repairs and expenses connected there-

with at Valparaiso would exceed more than one-half of

the value declared in the policy, if the usual deduction
of one-third allowed in adjusting a partial loss under
the terms of the policy was not made.

4. If such deduction is made, then the cost of repairs
after such deduction would not exceed one-half of the
value as declared in the policy.

5. The said ship, after notice of abandonment, was

sold at Valparaiso under circumstances such that a
prudent owner, uninsured, would not have repaired
her ; but the defendants claim that, under the policy,
that fact is immaterial.

6. The defendants contend that under the terms of
the policy there is not such a constructive total loss of
the vessel as would render them liable to pay for a
total loss.

7. It is admitted that more than six months had
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1888 elapsed from the date of her first registration when the
GEROW damage occurred.

E 8. The policy in question contained the following
THE

BRITISH clause:
I.R CAN "In case of repairs, the usual deduction of one-third

GEROW will not be made until after six months from the date
V. of first registration, but after such date the deduction

RoyA, will be made. And the insurers shall not be liable for
CANADIAN a constructive total loss of the vessel in case of aban-

INS. Co.
- donment or otherwise, unless the cost of repairing the

vessel, under an adjustment as of partial loss, accord-
ing to the terms of this policy, shall amount to more
than half of its value, as declared in this policy."

9. Either party to be at liberty to refer to the policy
of insurance on the argument.

10. Should the court be of opinion that the conten-
tion of the defendant is correct, then a non-suit is to be
entered ; but if the court is of opinion that under the
terms and conditions of the policy and the admitted
facts the defendants are liable to pay for a total loss,
then the judgment to be entered for the plaintiff for
the sum of $2,500, with interest from the first day of
January, A. D., 1885, less the amount of premium note
and interest, and any other amount due by the plaintiff
to the defendants.

The decision of the Supreme Court of New Brun-
swick on this special case was in favor of the insurance
companies. The plaintiff then appealed in each case
to the Supreme Court of Canada.

Weldon Q. C. for the appellants. The former law in
the United States was in favor of the plaintiffs' con-
tention here Peele v. The Merchants' Ins. Co. (1).

This was a decision of Judge Strong, and in conse-
quence of it a form of policy was adopted, making the
amount in such case only what the insurers would

(1) 3 Mason 27.
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have to pay. Parson on Insurance (1), Potter v. The 1888

Ocean Ins. Co. (2), Bradlie v. The Maryland Ins. Co. (3). G w
The adjustment is only to ascertain the cost of repairs T*E

and distribute it, and the deduction is not made until BRITISH
AMERICAN

after the adjustment. INs. Co.

The matter is fully discussed in the case of Aitchison GEBOW

v. Lohre (4). V.
THE

Barker Q.C. for the respondents, referred to Smith v. ROYAL
Bell (5), Pezant v. The National Ins. Co. (6), Orrok v. CANADIAN

INS. Co.
The Commonwealth Ins. Co. (7), Allen v. The Commercial -

Ins. Co. (8).

Sir W. J. RITCHIE C.J.-The only point involved in
this case is the construction to be put upon a clause in
the policy set out in section 8 of the special case, and
which is as follows: " In case of repairs, the usual
deduction of one-third will not be made until after six
months from the date of first registration ; but after
such date the deduction will be made. And the in-
surers shall not be liable for a constructive total loss of
the vessel, in case of abandonment or otherwise, unless
the cost of repairing the vessel under an adjustment as
of partial loss, according to the terms of this policy,
shall amount to more than half of its value, as declared
in this policy."

It is obvious the cost of repairing must be as under an
adjustment as of partial loss according to the terms of
the policy.

And in case of loss, such loss shall be adjusted in
accordance with English practice and the usage of
Lloyds (except where otherwise provided for by the
conditions of this policy), and authenticated by the
agents of the company, if there be one at the place

(1) Vol. 2, p. 130. (5) 2 Caine (N.Y.) 155.
(2) 3 Sum. 27. (6) 15 Wend. 453.
(3) 12 Peters 378. (7) 21 Pick. 467.
(4) 4 App. Cas. 755. (8) 1 Grayi157.
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1889 where such proofs are taken, and paid in sixty days

Sow after the company shall receive proof and adjustment
thereof and proof of interest.

THE
BRITISH I think effect must be given to the words " in case

AMERICAN
INS. Co. of repairs the usual deduction of one-third after six

GEROW months," from which date the deduction will be made.
V. It is clear the cost of repairing under an adjustment in

THE

ROYAL case of abandonment or otherwise as a partial loss is to
CANADIAN be according to the terms of the policy which recog-

INS.CO. nizes the deduction of one-third. If so, how can an
Ritchie C.J. adjustment be made up unless one-third new for old

be calculated in ascertaining the partial loss ?
I think the construction put on the clause in the

court below was the correct one, and the appeal should
be dismissed.

STRONG J.-These causes, which were argued to-

gether both here and in the Supreme Court of New
Brunswick, involve a question as to the proper legal
construction of a particular clause contained in two
separate policies of marine insurance. The question
was submitted for the opinion of the court below upon
a special case stated in each cause by agreement
between the parties.

This special case was in the following words: -
1. On the seventh day of September, A. D. 1883, the

plaintiff effected a policy of insurance with the defend-
ants on the ship " Minnie H. Gerow " (of which he is
part owner) of which policy the facts material to this
case are as follows:

2. The ship, laden with guano, was disabled at sea
on her voyage from Lobos to Falmouth, England, for
orders, and put- into Valparaiso for repairs.

3. The costs of repairs and expenses connected there-
with at Valparaiso would exceed more than one-half
of the value declared in the policy, if the usual deduc-
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tion of one-third allowed in adjusting a partial loss 1889
under the terms of the policy was not made. GEROW

4. If such deduction is made, then the cost of repairs .
THE

after such deduction would not exceed one-half of the BRITISH

value as declared in the policy. IERICAN
5. The said ship, after notice of abandonment, was -

sold at Valparaiso under circumstances such that a GEROW
V.

prudent owner, uninsured, would not have repaired THE
ROYAL

her: but the defendants claim that, under the policy, CANDIAAN
that fact is immaterial. INs. Co.

6. The defendants contend that under the terms of Strong J.
the policy there is not such a constructive total loss of
the vessel as would render them liable to pay for a
total loss.

7. It is admitted that more than six months had
elapsed from the date of her first registration when
the damage occurred.

8. The policy in question contained the following
clause: " In case of repairs, the usual deduction of one-
third will not be made until after six months from the
date of first registration, but after such date the
deduction will be made. And the insurers shall not
be liable for a constructive total loss of the vessel in
case of abandonment or otherwise, unless the cost of
repairing the vessel, under an adjustment as of partial
loss according to the terms of this policy, shall amount
to more than half of its value, as declared in this
policy."

9 Either party to be at liberty to refer to the policy of
insurance on the argument.

10. Should the court be of opinion that the conten-
tion of the defendant is correct, then a non-suit to be
entered: but if the court is of opinion that under the
terms and conditions of the policy and the admitted
facts the defendants are liable to pay for a total loss,
then the judgment to be entered for the plaintiff for
the sum of $2,500, with interest from the 1st day of

34
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1889 January, A.D. 1885, less the amount of premium note

GEROw and interest, and any other amount due by the plain-
V. tiff to the defendants.

THE
BRITISH After argument, the Supreme Court of New Bruns-
IER CN wick gave judgment in favor of the defendants, direct-

-O ing non-suits to be entered. From this judgment Mr.
GEROW Justice Palmer dissented, holding that the plaintiff

THE was entitled to judgment for the amount agreed upon.
ROYAL

CANADIAN The judgment of the majority of the court was de-
Is. Co. livered by Mr. Justice King, and Mr. Justice Palmer
Stroig J. has also expressed the reasons for his dissent in a writ-

ten judgment. In these well-considered judgments
the reasons and arguments relied on in support of the
opposite views entertained on the question in dispute
are set forth in a very full and exhaustive manner. The
statement of the case already given shows that no
question of law is involved in the appeal, the matter
in contest being purely one as to the proper legal con-
struction of the clause relating to the estimation of the
cost of repairs in case of loss, as set forth in the case
already stated. In other words, the question is, whether
under the terms of this provision one-third of the gross
amount required to be expended for repairs, in the case
(which happened) of a loss, is, upon the principle of
"one-third new for old," to be deducted in determining
whether there has been a loss amounting to more than
one-half of the value of the vessel, as declared by the
policy, so as to entitle the assured to claim for a con-
structive total loss. The point really in controversy
may be still further narrowed, for, in fact, it is confined
entirely to the meaning to be placed on the words
" cost of repairing " contained in this stipulation
limiting the right of the assured to claim for a con-
structive total loss. This expression, "cost of repairing
the vessel " is construed by Mr. Justice Palmer as
meaning the estimated amount of the gross cost of the
repairs which would form the basis upon which an
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average adjuster would, if a claim were made for a 1889

partial loss, arrive at a final estimate or adjustment of QEROW

the loss by the deduction of one-third of the amount T.
THE

in respect of the substitution of new for old, and not BRITISH

as meaning the net amount of the loss after that deduc- AmERimoN
INS. Co.

tion should have been made.
On the other hand, Mr. Justice King and the majority GEROW

of the court hold that, having regard to the context, THE
ROYALthese words are intended to denote the net amount CANADIN

which would be the result of an adjustment according INs. Co.
to the usual rule followed in adjusting a partial loss, Strong J.
that is, by allowing one-third off the actual cost of the -

repairs in respect of new for old, and that-consequently
the words " cost of repairing the vessel" are to be read
and construed as synonymous with " the amount of
the loss."

I am of opinion the latter is the correct construction.
Mr. Justice Palmer asserts and Mr. Justice King

concedes that in construing these policies we must
give the assured the benefit of the rule that a
provision of this kind is to be interpreted most strongly
in favor of the assured and against the underwriters;
and entirely admitting the soundness of this principle,
I have, in arriving at the conclusion stated, endeavored
to give the appellant the full benefit of it.

Although, as I have before said, no question of law is
involved in this appeal, yet a reference to some general
and elementary principles of the law of marine insur-
ance will aid us to solve the question we are called
upon to decide.

The test resorted to in English law to determine if
the assured has a right to abandon and claim for a con-
structive total loss is well established to be that des-
cribed in the case of Irving v. Manning (1), cited by
Mr. Justice King, namely: " To consider the policy as
altogether out of the question, and to enquire what a

34Y 
(1) 1 H. L. Cas. 287.
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1889 prudent, uninsured owner would have done in the
GEROW state in which the vessel was placed by the perils

V. insured against."
THEi

BRITISH This rule does not prevail in the United States.
AbERICAN There, by a long-established usage, an insured ownerIns. Co. Thre5s

- claiming to recover in respect of a constructive total
EROW loss has to show that the costs of repairing the vessel
THE would exceed half its value, before the loss, as the

ROYAL
CANADIAN same may be ascertained either by the policy, if it is a
Ins. Co. valued policy, or by actual estimation, if the policy
strong J. should be an open one. This usage is said by Chan-

cellor Kent in his commentaries to have been derived
from the law 6f Continental Europe. Whatever may
have been its origin it suffices to say that it has long
formed the rule according to which, in the United
States, it is determined whether or not an assured has
a right to abandon to the underwriters and to claim
for a constructive total loss, and that irrespective alto-
gether of any express provision to that effect in the
policy. It is thus seen that the English and American
law of marine insurance are in this particular of the
conditions of a constructive total loss entirely different.

The policies now under consideration were executed
in New Brunswick by underwriters who are Canadian
corporations ; they are therefore, of course, to be con-
strued according to English law as prevailing in New
Brunswick. It follows that the right of the assured
to abandon as for a total loss would, but for the clause
now under consideration, have had to be determined
according to the established English rule before stated.
These special provisions have, however, introduced
into these particular contracts of insurance a rule
identical with the general rule of American law as
applicable for that purpose.

As regards the ascertainment of a partial or particu-
lar average loss, the rule, so far as it is material for the
present purpose, is identical in England and the United
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States, the adjustment in both countries involving a 1889

deduction from the- cost of repairs of one-third new GEROW

for old (at least, in the case of wooden ships of a pre- VE
scribed age) as a mode of approximating to an amount BRITISH

which should form a sufficient indemnity to the assured AERCANINs. Co.
without placing him, at the expense of the under- -

writers, in a better position than he would have been GEROW

in if no loss had happened. THE
ROYAL

These elementary and familiar principles of insur- CANADIAN

ance law are stated here, not because they have any INS. Co.
direct application to the question for decision, but for Strong J.

the reason that both the rules themselves and the langu-
age in which they are habitually stated by courts and
text-writers have, as it seems to me, a strong, and
indeed a conclusive, influence on the interpretation of
the clause we are called upon to expound.

In applying the same American rule which by these
policies the parties have adopted as forming the " law
of their contracts," requiring a loss of over fifty per
cent. to authorize a claim for a total loss, a judicial
controversy early arose regarding the principle on
which the costs of repairs should be calculated, for the
purpose of ascertaining whether the loss amounted to
fifty per cent. or not. On the one hand it was held by
the Court of Errors of the State of New York, in
American Insurance Co. v. Ogden (1) and by the
Supreme Court of Massachussetts, in Hall v. Ocean
Insurance Co. (2) that in estimating the cost of repairs
for the purpose the rule applied in adjusting a par-
tial loss of deducting one-third new for old should
be adopted; whilst, on the other hand, Mr. Justice
Story presiding, in the Circuit Court of the United
States, in Peele v. Merchants Insurance Co. (3), and the
Supreme Court of the United States also, in the case
of Bradlie v. Maryland Ins. Co. (4), decided in 1838,

(1) 20 Wend. 297; Kent's Com- (2) 21 Pick. 472.
mentaries, vol. 3, p. 443, ed. 12. (3) 3 Mason 27.

(4) 12 Peters 378.
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1889 held that the deduction ought not to be made.
GE -w The arguments upon which these conflicting decisions

V- were based have no relevancy here, for what we have
THE

BRITISH to determine is fiot any question concerning the scope
AMERICAN and effect of the rule itself, but the proper legal effect

S C of a clause introduced, as it appears to me, and as I
GEROW shall endeavor to demonstrate, for the purpose of

THE solving by an express provision the disputed point
ROYAL

CANADIAN which, when left to implication, had given rise to the
INS. Co. conflict of decision already mentioned. In order to
Strong J. meet the difficulty which the decision of Mr. Justice

Story in Peele v. The Merchants Ins. Co. (1) and the other
cases agreeing with it had given rise to, it is said by
Mr. Parsons' Treatise on Marine Insurance (2) that it
became the practice in Massachusetts to insert in the
policy a clause worded as follows:

It is agreed that the insured shall not have the right to abandon for
the amount of damage merely, unless the amount which the insurer
would be liable to pay under an adjustment as of a partial loss shall
exceed half the amouut insured.

The same clause is also stated by Mr. Phillips in his
Treatise on Insurance (3) as being in general use for the
purpose of obviating the effect of the decision in Peele
v. Merchants Ins. Co. (1)

Then, considering that the history and derivation of
this clause in its general terms, and apart from any
reference to a partial loss, is such as before stated, and
also that the law in the United States, from whence
it is derived, remains still unsettled, the latest decisions
of courts of high authority being in direct conflict as
to its effect, is it not a reasonable presumption that
these words referring to an adjustment as of a partial
loss, the meaning of which form the only subject for
decision here, were introduced into these policies for
the same purpose for which a clause in words almost
identical had been inserted in American policies, viz.,

(1) 3 Mason 27. (2) Vol. 2, p. 130 (n).
(3) 5 Ed. vol. 1, p. 264
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to meet the difficulty which had arisen as to the mode 1889

of calculating the fifty per cent., and in order to con- G'ROW

trol and explain the provision in such a way as to V.
THE,

obviate the ambiguity which would be caused by the BRITISH
conflicting American decisions on the general law as AMERICANINS. Co.
applied in the 'United States? In other words, is it -
not fair and reasonable that, finding the parties to ER

have contracted themselves out of the rule of English THE
ROYAL

law, which affords a test for ascertaining whether CANADIAN
there has been a constructive total loss, and to have INS. Co.

subjected themselves by express agreement to the strong J.
general rule of the American law, that we should in -

construing this conventional rule, adopted by the
parties, infer that the reference to the adjustment of a
partial loss as a guide in the calculation of fifty per
cent. was intended to serve the same purpose as that
for which a clause, almost identical in its terms, had
been introduced into American policies, viz., to antici-
pate and determine the doubts and disputes which
had arisen in applying the rule in the country of its
origin ? Surely there can be no difficulty in holding
that these words:

Unless the cost of repairing the vessel, under an adjustment as of
partial loss, according to the terms of this policy, shall amount to nore
than half its value-

are in all respects the equivalent of, and have no larger
nor lesser meaning than the corresponding clause in
the American policies:

Unless the amount which the insurer would be liable to pay under
an adjustment of a partial loss shall exceed one-half the amount
insured.

I can find no substantial or sensible distinction be-
tween the words " cost of repairs," in our Canadian
policies now under consideration, and " the amount
which the insurer would be liable to pay" in the Ameri-
can clause. Both expressions are subject to the condi-
tion immediately following " under an adjustment of a
partial loss."
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1889 It is not admissible to say that the words " cost of
GEROW repairs " mean the estimate of the gross expenditure for

HE repairs, upon which the adjustment is based; for it is
BRITISH expressly said that what it is intended to refer to is the

AMERICAN expense of repairing " under the adjustment," whichINS. CO.
can only mean as determined, ascertained or settled

GERW by the adjustment, and so necessarily after all deduc-
THE tions usual in the case of a partial loss have been made,

ROYAL
CAADI which deductions of course include that of " one-third
INS. Co. new for old." Thus, the cost of repairs so ascertained
strong J. by adjustment is the exact equivalent of the amount of

a partial loss which the underwriter has to pay. So
that whether we consider this clause, derogating from
the general law, which the parties have thought fit to
import into their contract, in the abstract, and subject
it to close verbal criticism and analysis, or whether we
investigate its history and construe it in the light
thrown upon it by the decisions of courts and the
writings of lawyers in the country from which it has
been borrowed, we arrive either way at an identical
conclusioA-that adopted in the judgment under appeal.
This alone ought to be conclusive.

Apart, however, from any rigid literal interpretation
of the language, I agree with Mr. Justice King that
any mercantile man or average adjuster reading these
policies with a view to adjusting a claim for a con-
structive total loss would, as a matter of course, consider
the proper mode of proceeding to be to treat the loss in
the first instance as a partial loss, and calculate it upon
the principle universally applicable to such losses; and
this is a consideration which would be of weight, even
if the arguments for and against the suggested con-
struction were much more evenly balanced than they
are. The argument for the appellant is that we are to
ascribe the adoption of these stipulations to an inten-
tion to exclade such particular subjects of loss as either
under the general law of insurance or under the par-
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ticular terms of these policies would be excluded alto- 1889
gether, and not brought into account in calculating GEw

the amount of a partial loss. The plain answer to this, E

besides what has been already stated, is that if we BRITISH

were to cofifine the meaning in this way we should AMERICAN0 INs. Co.
not be giving due and proper effect to the term " ad-
justment of partial loss," an expression which, taken in GEROW

its primary signification, clearly imports a completed THE
ROYAL

calculation of the amount due for a partial loss, made CANADIAN

according to the general principles of insurance law, INs. Co.

which require the deduction of one-third " new for Strong J.
old."

The appeals should be dismissed with costs.

TASCHEREAU J.-I am of opinion that these appeals
should be dismissed. I concur in Mr. Justice King's
opinion.

GWYNNE J.-I am of opinion that these appeals
should be dismissed for the reasons stated in the judg-
ment of the majority of the court below, and in that
of my brother Strong in this court. The construction
thus put upon the clause in question seems to me to
be that which the language used naturally requires.

PATTERSON J.-This controversy turns on the inter-

pretation to be given to certain words in the policies
issued by the defendant companies. -

In searching for their meaning and effect as terms of
the contracts, we have no direct assistance from deci-
sions of our own or other courts. The plaintiffs claim
the right to abandon the vessel to the underwriters as
a total loss, and the defendants, who are underwriters,
deny that right.

The vessel was in fact abandoned and sold, as stated
in the special case, under circumstances such that a
prudent owner, uninsured, would not have repaired
her. The ordinary law of marine insurance, apart from
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1889 these particular contracts, warranted the abandonment
GEROW as a constructive total loss. But the contracts provided

V. that " the insurers will not be liable for a construc-THE
BsuRrs tive total loss of the vessel in case of, abandonment or

ERIAN otherwise, unless the cost of repairing the vessel under
- an adjustment as of partial loss, according to the terms

GEROW of this policy, shall amount to more than half its value
THE as declared by this policy."

ROYAL
CANADIAN The value stated in the policies was $28,000. To
INS. Co. repair the vessel would have cost more than half of the

Patterson J. amount; but if a deduction was made of one-third new
- for old, the amount would be reduced to less than half

of the valued amount.
The defendants insist that the " cost of repairing the

vessel" must be with the deduction of the one-third,
and the court below has sustained that contention,
Mr. Justice Palmer dissenting.

The words " cost of repairing," &c., are those for
which we have to find the appropriate meaning and
force.

The policy, after specifying in the ordinary way the
perils insured against, provides that the insurers shall
not be liable for any loss or claim arising from a num-
ber of causes which are specified in detail-

Nor for any partial loss or particular average, unless it amounts to
five per cent., exclusive in each case of all charges and expenses incur-
red for the purpose of ascertaining and proving the loss.

Then follows this passage:
Warranted by the assured free from any claim for charge, damage

or loss which may arise from jettison, or loss of deck cargo. In case
of repairs the usual deduction of one-third will not be made until
after six months from the date of first registration, but after such date
deduction will be made. Each passage subject to separate average.
And the insurers will not be liable for a constructive total loss of the
vessel, in case of abandonment or otherwise, unless the cost of repair-
ing the vessel under an adjustment as of partial loss, according to the
terms of this policy, shall amount to more than half of its value, as
declared in this policy. The assurers are not liable for copper, metal
or other sheathing after it has been on forty months ; and not liable
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for wages and provisions, except in general average, when customary 1889
at the port of destination.

GEROW

Whenever the cost of repairing a vessel under an V
THE

adjustment of partial loss, according to the terms of BRIISH

the policy, had to be ascertained, one essential inquiry INs. Co.
would be whether the repairs were of damage for -

which the insurers were liable. Damage from the GEROW

excepted perils, which might be damage to the hull, THE
ROYAL

tackle or apparel of the ship, must be excluded. So CANADIAN

also must repairs to copper, metal or other sheathing, if INS. Co.

it had been on for forty months. Those particulars Patterson J.
give operation to the words " under an adjustment as -

of partial loss according to the terms of this policy," and
limit the estimate of the cost of repairs as between the
underwriters and the insured. On a total loss, actual
or constructive, the full value of $28,000 would be the
basis of the computation of what each underwriter was
to pay. A partial loss would of course be adjusted with
regard to the damage only which, under the terms of
the policy, was to be made good. Such an adjustment
might fall short of half the stated value, while the
repairs of all the damage, including that class of dam-
age for which the underwriters were not bound, might
exceed the half. In such a case, the estimate on which
the right Io abandon depended being made " under an
adjustment as of a partial loss," there would be no right
to abandon. The adjustment or estimate in the present
case, which exceeds $14,000, we must, on this special
case, understand not to include any subjects of the
insurance for which the underwriters are not liable,
under the policies, on a partial loss.

The view of the dissentient judge in the court below
was, as I gather from his judgment, that the clause in
question was satisfied by an adjustment on the prin-
ciple to which I have adverted, and that the full sum
arrived at was, within the true meaning of the clause-
" the cost of repairing the vessel under an adjustment
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1889 as of a partial loss according to the terms of this policy."
GEROw wherefore, he held the condition to be fulfilled upon

V. which the plaintiff was entitled to treat the loss as aTHE
BRITIsH constructive total loss. In the judgment of the majority

AMERICAN of the court, which was delivered by Mr. Justice King,INS. Co. n
- those provisions of the policies which exclude certain

ERO subjects from the liability of the underwriters for par-
THE ticular average are not noticed, and the deduction of

ROYAL
CANADIAN one-third, as new for old, is treated as if it were the

INS. Co. only matter to which the phrase-
Patterson J. Under an adjustment as for partial loss under the terms of this policy

- could refer. If that had been so, the conclusion arrived
at would follow almost of necessity.

The deduction of one-third was to be made only after
six months from the registration of the vessel, and the
special case happens to omit the essential statement
that that time had elapsed. We must, however, assume,
as no doubt the fact is, that the time had elapsed.

The question whether the words-
The cost of repairing the vessel, under, &c.-

are to be read as meaning
The amount which would be payable to the insured if the loss were

treated as a partial loss"

is the question to be decided.
Why should the language be read as anything but

what the companies have themselves employed ?
" Cost of repairing " might, it is true, without much

violence, be read as signifying the cost to the under-
writers as what they would be liable to pay for repair-
ing, which would be. only two-thirds of the cost of re-
pairing. If necessary, in order to give effect to the
provision, and ut res magis valeat quam pereat, it might
be the duty of the court so to assist the expressed
idea by intendment. But when the words in their
natural and literal force have full operation, it does
not appear consonant with sound principles to extend
their meaning in favor of the parties whose language
they are.
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My view may, I think, be supported by a legitimate 1889

argument from what we learn of the practice of GEROW

Insurance in the United States from works of authority, V.
THE

sueh as those of Parsons and Phillips. BRITISH

A clause, cognate with the one before us, has for AMERICAN

many years been common in American policies, having
been introduced for the purpose of settling or avoiding GR
questions on which there was a conflict of opinion, THE

namely,'whether or not the one-third for new in place CNIAN
of old ought to be deducted in computing the amount INS. Co.

of damage which would justify an abandonment as Patterson J.
for total loss; and whether, if one-third was deducted,
the fifty per cent. ought not to be computed on the
actual value of the vessel at the time of the loss,
irrespective of the value named in the policy (1).

The weight of authority seems to have been for
either computing the full cost of the requisite repairs
without deduction of the one-third, or if the one-third
were deducted, then for taking the actual and not the
stated value of the vessel as the basis for computation
of the fifty per cent.

The clause adopted and in use in American policies
reads thus: *

It is agreed that the insured shall not have the right to abandon the
vessel for the amount of damage merely, unless the amount which the
insurer would be liable to pay under an adjustment as of a partial loss
shall exceed one-half the amount insured.

We may safely assume that our insurance companies
adopted the clause we have now to construe for the same
reasons, and in order to avoid the same questions as the
American authorities. But what do they say? Where in
the United States the amount which the insurer would be
liabl to pay, or in other words, two thirds of the cost of
repairing, is to determine the right to abandon, our
policies expressly say the cost of repairing. With the
American precedent before them, they have deliberate-
ly used different language. Why should we construe
the language as if it were the same, and not different ?

. (1) 2 Parsons 129; 2 Phillips 265.
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1889 The more reasonable understanding, as it strikes me,
GEROW is that while the American insurers, choosing between

TE the opposing opinions which existed, adopted the rule
BRITISH that the one-third should be deducted, these companies

AMERIAN of ours adhered to the other view, and said that the costINS. Co.0
- should govern, in both cases the stated value of the

VEO vessel, being that on which the fifty per cent. was to be
THE computed.

RoYAL
CANADIAN There is another view of the subject which, with me,
INs. Co. bears in the same direction upon this question of con-

Patterson J. struction.
The right to abandon ordinarily arises when the

damage is such that the vessel, if repaired, would not
be worth the cost of the repairs, and does not, in prin-
ciple, depend on the cost of repairing bearing any
defined proportion to the value stated in the policy, or
even to the actual value.

The statement in this special case respecting the sale
of the vessel sets forth facts that would seem to justify
the abandonment, unless the policy requires something
more. The clause in question is a restriction in favor
of the insurer. It is not material to consider closely
whether its effect might be to entitle the insured to
abandon a vessel as a constructive total loss whenever
the cost of repairing her would exceed the specified
proportion of her stated value. In its form, it is not an
entitling provision in favor of the insured, but a re-
striction which may be to his prejudice, and which
would be notably so under the facts before us, if inter-
preted as contended for by the companies.

For this reason, as well as on the principle of the
maxim verba chartarum fortius accipiuntur contra pro-
ferentem, it should be construed strictly.

On these grounds, I agree in opinion with Mr. Jus-
tice Palmer, and think the appeal ought to be allowed.

Appeal dismissed toith costs.
Solicitors for appellant: Weldon 8r McLean.
Solicitors for respondents: Barker 4- Belyea.
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THE G-RAND TRUNK RAILWAY) 1888
COMPANY OF CANADA, (DE- APPELLANTS. *Oc 7.
FENDANTS) .................................. 

1889
AND

ROBERT McMILLAN (PLAINTIFF) ..... RESPONDENT. *Mar. 18.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Railway Co.-Carriage of goods-Contract for-Carriage beyond terminus

of line-Exemption from liability-Construction of contract-Statu-

tory liability-Joint tort feasors-Release to one-Effects of.

Where a railway company undertakes to carry goods to a point beyond
the terminus of its own line its contract is for carriage of the
goods over the whole transit, and the other companies over whose
line they must pass are merely agents of the contracting company
for such carriage, and in no privity of contract with the shipper.
Bristol & Exeter Railway Co. v. Collins (7 H. L. Cas. 194) followed.

Such a contract being one which a railway company might refuse to
enter into, sec. 104 of the Railway Act (R. S. C. c. 109) does not
prevent it from restricting its liability for negligence as carriers
or otherwise in respect to the goods to be carried after they had
left its own line. The decision in Vogel v. G. T. B. Co. (11 Can.
S. C. R. 612) does not govern such a contract.

One of the conditions in a contract by the G. T. R. Co. to carry goods
from Toronto to Portage la Prairie, Man., a place beyond the
terminus of their line, provided that the company "should not be
responsible for any loss, mis-delivery, damage or detention that
might happen to goods sent by them, if such loss, mis-delivery,
damage or detention occurred after said goods arrived at the
stations or places on their line nearest to the points or places
which they were consigned to, or beyond their said limits."

Held,-That this condition would not relieve the company from liability
for loss or damage occurring during the transit even if such loss
occurred beyond the limits of the company's own line.

Held per Strong and Taschereau JJ., that the loss having occurred after
the transit was over, and the goods delivered at Portage la Prairie,
and the liability of the company as carriers having ceased, this con-
dition reduced the contract to one of mere bailment as soon as the
goods were delivered, and also exempted the company from
liability as warehousemen, and the goods were from that time in

*PRESENT-Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.
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1888 custody of the company on whose line Portage la Prairie was

- situate, as bailees for the shipper. (Fournier and Gwynne JJ.
THE GRAND dissenting.)

'RAILWAY Another condition of the contract provided that no claim for damage
COMPANY. to, loss of, or detention of goods should be allowed unless notice

iLAN. in writin, with particulars, was given to the station agent
at or nearest to the place of delivery within thirty-six hours after
delivery of the goods in respect to which the claim was made.

Held,-Per Strong J. that a plea setting up non-compliance with this
condition having been demurred to, and the plaintiff not having
appealed against a judgment over-ruling the demurrer, the ques-
tion as to the sufficiency in law of the defence was resjudicata.

Held also,-Per Strong J., Gwynne J. contra,that part of the consignment
having been lost such notice should have been given in respect to
the same within thirty-six hours after the delivery of the goods
which arrived safely.

Quaere-In the present state of the law is a release to, or satisfaction
from, one of several joint tort-feasors, a bar to an action against
the others ?

APPEAL from a decision of the Court of Appeal for
Ontario (1), affirming the judgment of the Divisional
Court (2), by which a judgment for the defendants
(appellants) at the trial was set aside, and judgment
entered for the plaintiff.

This was an action against the Grand Trunk Railway
Co. and the Canadian Pacific Railway Co. jointly for
damages occasioned by injury to the plaintiff's goods
shipped on the Grand Trunk for carriage from Totonto
to Manitoba. The goods were only carried by the
Grand Trunk over a portion of the route and by the
Canadian Pacific from Winnipeg to the place of consign-
ment, and they were in the actual possession of the
latter company when injured.

The damage to the goods was not disputed, but the
defendants claimed that they were carried under a
special contract, by the terms of which they were
relieved from liability. The clauses of the special con-
tract particularly relied on are as follows :-

10. That all goods addressed to consignees at points

(1) 15 Ont. App. R 14. (2) 12 0. R. 103.
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beyond the place at which the company has stations, 1889
and respecting which no directions to the contrary THE GHAND

shall have been received at those stations, will be for- TRUNK
RAILWAY

warded to their destination by public carrier or other- COMPANY

wise, as opportunity may offer, without any claim for McM LLN.

delay against the company for want of opportunity to -

forward them, or they may, at the discretion of the
company, be suffered to remain on the company's
premises, or to be placed in shed or warehouse (if there
be such convenience for receiving the same), pending
communication with the consignees, at the risk of the
owners as to damage thereto from any cause whatso-
ever. But the delivery of the goods by the company
will be considered complete, and all responsiblity of
said company shall cease, when such other carriers
shall have received notice that said company is pre-
pared to deliver to them the said goods for further con-
veyance ; and it is expressly declared and agreed, that
the said Grand Trunk Railway Company shall not be
responsible for any loss, mis-delivery, damage or deten-
tion that may happen to goods so sent by them, if such
loss, mis-delivery, damage or detention occur after the
said goods arrive at said stations, or places on their
line nearest to the points or places which they are con-
signed to, or beyond their said limits.

11. That all property contracted for at a through
rate, or otherwise. to or from places beyond the line of
the Grand Trunk Railway, if shipped by water, shall,
while not on the company's railway, or in their sheds
or warehouses, be entirely at the owner's risk. In case
of loss or damage to any goods for which this company
or connecting lines may be liable, it is agreed that the
company or line so liable shall have the benefit of any
insurance effected by or for account of the owner of
said goods, and the company so liable shall be subro-

35
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1889 gated in such rights before any demand shall be made

THE GAND on them.
TRUNK 12. That no claim for damage to, loss of, or detention

RAILWAY
COMPANY of any goods for which this company is accountable,

MCMILLAN. shall be allowed unless notice in writing, and the

- particulars of the claim for said loss, damage or deten-
tion, are given to the station freight agent at or near-
est to the place of delivery, within thirty-six hours
after the goods, in respect of which said claim is made,
are delivered.

The Canadian Pacific Railway Company were made
defendants to the action and while the proceedings
were pending the plaintiff accepted a sum of money in
satisfaction of his claim against them which the
defendants alleged operated as a release of the whole
cause of action and a bar to any further proceedings
by the plaintiff in the suit.

The plaintiff gave no notice of claim for loss or
damage as required by the 12th condition above set
out.

The plaintiff claimed that the goods were not carried
on the special contract, but on a verbal agreement, and
on the trial the jury so found, the defendants, in their
opinion, having failed to prove the delivery and accept-
ance of the bill of lading from which the above extracts
are taken and the release.

The trial judge disregarded the finding of the jury
on this point and holding that there was a special con-
tract and that under it the defendants were not liable,
gave judgment in their favor.

The divisional court reversed this decision, on the
ground that although the goods. were carried under

* the special contract, the defendants were precluded
from exonerating themselves from liability under it as
held in Vogel v. The Grand Trunk Ry. Co. (1). The Court

(1) 11 Can. S. C. R. 612.
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of Appeal affirmed the latter decision, though on differ- 1889
ent grounds. The defendants then appealed to this THE GRAND

court. TRUK
RAILWAY

McCarthy Q C. and Nesbitt for the appellants. The COMPANY

evidence shows that the damage to the goods was McMeLA.

covered by the consideration of the special contract.
Czech v. General Steam Navigation Co. (1); mentioned
in Coggs v. Bernard (2); Lewis v. The Great Western
Ry. Co. (3) ; Webb v. The Great Western By. Co. (4);
Phillips v. Clark (5); Bristol Ry. Co. v. Collins (6).

Relying on the other clauses of the contract the
learned counsel cited Mason v. The Grand Trunk Ry.
Co (7) ; Moore v. Harris (8) ;

As to the action being barred by the release to
the C. P. Ry. Co., see Wilcocks v. Howell (9), where all
the cases are collected ; Pigott on Torts (10).

Robinson Q.C. and Galt for the respondent. If there
was a special contract, it is no defence as a railway
company cannot so protect themselves from liability.
Grand Trunk Ry. Co. v. Vogel (11); Zunz v. The South
Eastern Ry.Co. (12); Doolan v.The Midland By. Co.(13);
Machu v. London 4- South Western Ry. Co. (14) ; Dick-
son v. The Great Northern By. Co. (15).

As to the third condition, the answer is that it does
not expressly provide for exempton on account of
negligence, which is necessary. The Grand Trunk By.
Co. v. Fitzgerald (16); Dixon v. The Richelieu Naviga-
tion Co. (17); Trainor v. The Black Diamond S. S. Co
(18).

(1) L. R. 3 C. P. 14. (10) P. 51.
(2) 1 Smith L. C. 8 ed. 253. (11) 11 Can. S. C. R. 612.
(3) 3 Q. B. D. 195. (12) L. R. 4 Q. B. 539.
(4) 26 W. R. 111. (13) 2 App. Cas. 792.
(5) 2 C. B. N. S. 156. (14) 2 Ex. 415.
(6) 7 H. L. Cas. 194. (15) 56 L. J. Q. B. 111; 18 Q. B.
(7) 37 U. C. Q. B. 163. D. 176.
(8) 1 App. Cas. 318. (16) 5 Can. S. C. R. 204.
(9) 8 0. R. 576. (17). 15 Ont. App. R. 647.

(18) 16 Can. S. C. R. 156.
35%
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1888 The learned counsel also referred to Oakes v. Turquand

THE GRAND (1) ; Kent v. The Midland Ry. Co. (2) ; The Peter Des
RAIWAGrosse (3) ; Peek v. The North Staffordshire Ry. Co. (4);

COMPANY O'Rorke v. The Great Western Ry. Co. (5) ; Hamilton v.

MCMILLAN. The Grand Trunk Ry. Co. (6) ; Railroad Company v. Lock-
- wood (7); Railroad Company v. Manufacturing Co. (8).

McCarthy Q.C. in reply referred to Pontifex v. The
Midland Ry. Co. (9).

SIR W. J. RITCHIE C. J.-(His Lordship was absent
when judgment was pronounced but sent a memoran-
dum of his conclusion, that the appeal should be
allowed with costs, but giving no reasons.)

STRONG J.-The facts material to the present appeal
are fully stated in the report of the judgment of Mr.
Justice Rose, who tried the action, and of that of the
Divisional Court of Queen's Bench (10), and also, in
the report of the case in appeal (11) and need not be
repeated here.

I am of opinion that the appellants are entitled to
our judgment.

I do not discuss the question which was principally
in controversy at the trial viz : that as to whether the
goods were carried on a verbal contract made by John
McMillan with some of the clerks or officers of the
Grand Trunk Railway Company at their offices in

Toronto, or whether they were carried under the writ-
ten contract produced at the trial. I agree with the
court of appeal that for the reasons given by Mr. Jus-
tice Burton and Mr. Justice Patterson the document
called a shipping bill or bill of lading, partly written

(1) L. R. 2 H. L. 325. (6) 23 U. C. Q. B. 600.
(2) L. R. 10 Q. B. 1. (7) 17 Wall. 357.
(3) 1 P. D. 414. (8) 16 Wall. 327.
(4) 10 H. L. Cas. 495. (9) 3 Q. B. D. 23.
(5) 23 U. C. Q. B. 427. (10) 12 0. R. 103.

(11) 15 Ont. App. R. 14
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and partly printed, marked as Exhibit D., was that 1889
under which the goods were received to be carried by THE GRAND

the appellants, as was held by Mr. Justice Rose at the TRUNKRAILWAY

trial. COMPANY
V.

The questions we have to decide arise principally on McMILLAN.

the construction of certain clauses and conditions con- Strong J.
tained in this instrument ; in addition to which we
have to determine what effect is to be attributed to the
plaintiff's acceptance pendente lite of $650 from the
defendants, the Canadian Pacific Railway Company, in
satisfaction and discharge of his claim and right of
action against the last named defendants, and of the
release executed by the plaintiff in their favor.

The first point which we may consider is that which
principally engaged the attention of the Court of
Appeal, viz: the effect of the 10th condition

That condition is in the following words:

10. That all goods addressed to consignees at points beyond the
places at which the company has stations, and respecting which no
directions to the contrary shall have been received at those stations,
will be forwarded to their destination by public carrier or otherwise as
opportunity may offer, with6ut any claim for delay against the com-
pany for want of opportunity to forward them, or they may, at the
discretion of the company, be suffered to remain on the company's
premises, or be placed in shed or warehouse (if there be such conven-
ience for receiving the same) pending communications with the con-
signees, at the risk of the owners as to damage thereto from any cause
whatsoever. But the delivery of the goods by the company will be
considered complete, and all responsibility of said company shall-cease,
when such other carriers shall have received notice that said company
is prepared to deliver to them the said goods for further conveyance,
and it is expressly declared and agreed that the said Grand Trunk
Railway Company shall not be responsible for any loss, mis-delivery,
damage or detention that may happen to goods so sent by them, if
such loss, mis-delivery, damage or detention occur after the said goods
arrive at said stations or places on their line nearest to the points or
places which they are consigned to, or beyond their said limits.

The case of The Bristol 4- Exeter Railway Co. v.
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1889 Collins (1) is an authority which, as regards the
THE GRAND general construction of this condition, applies in the

TRK respondent's favor. Upon the authority of that case
COMPANY we must reject the appellants' contention that this

MCMILLAN. condition restricts their liability to damage or loss

Strong J. happening on their own line and exonerates them from
loss occurring after the goods should have left the line
of the Grand Trunk Railway Company and been
transferred to the hands of other railway companies
over whose lines the transit had to be completed, a
liability which the appellants must primd facie and
apart from any condition or special terms in the con-
tract be deemed to have undertaken simply by con-
tracting to carry to McGregor or Portage Station. We
must then hold the Grand Trunk Railway Company
to have contracted for the carriage of the goods to
their ultimate destination of McGregor (for which
Portage la Prairie was afterwards substituted), that is
for the whole transitus, so far as it could be completed
by railway, and the other companies, on whose lines
the goods were to be carried after they left the appel.
lant's own line, must be considered as mere agents of
the Grand Trunk Railway Company, between whom
and the respondent there was no direct privity of con-
tract. So far, but no further, this case of the Bristol 4-
Exeter Railway Conpany v Collins (1) is no doubt an
authority for the respondent.

The Divisional Court of Queen's Bench held that
the construction of the condition to the extent already
indicated being thus to carry the whole distance to
McGregor, Vogel's case (1) applied so as to make the res-
triction contained in the 104th section of the R. S. C.
ch. 109 applicable, and thus to incapacitate the Grand
Trunk Railway Company from entering into any con-
tract or exacting any condition limiting its liability

(1) 7 H. L. Cas. 194, (2) 11 Can. S. C. R. 612.
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for negligence or omission, and this not merely as 1889
regards its own line, over which the same statute THE GRAND

imposed upon it the duty of carrying, but also with T....0 RAILWAY
reference to losses occurring on other lines over which COMPANY

V.
the goods were to be carried by other railway com- McMLLAN.
panies acting as agents of the Grand Trunk Railway st .
Company.

I entirely agree with the Court of Appeal that this
view was erroneous, and that according to the plain
construction of the language of the 104th section, and
without any reference to the English authority relied
on (1), which arose upon a statute different in its
terms, the prohibition of any limitation of liability
therein contained is only co-extensive with the former
part of the same section, which imposes upon railway
companies the duties and obligations of common
carriers. The literal meaning of the words " every
person aggrieved by any neglect or refusal in the
premises," it is obvious requires this construction
and makes any other impossible. Then these duties
and obligations were clearly prescribed in respect of a
railway company's own line, and not with respect to
other lines over which it might, if it chose, undertake
to forward or carry, but in respect of which services
its choice to undertake them or not was free and
unaffected. by any statutory duty whatever. From
this it follows that in so far as the contract of
carriage here beyond the terminus of their own line
was one which the Grand Trunk Railway Company
might have declined altogether, there was no statutory
or other legal impediment to a contract by them
limiting their liability either as carriers or otherwise
in respect of the goods to be carried after they had left
that company's own line.

Next, it is material to enquire whether this 10th con-

(1) Zun v. S. E. Ry. Co. L. R. 4 Q. B. 439.
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1889 dition does contain any dispensation of liability in

THE rAND favor of the Grand Trunk Railway Company. I have
TRUNK already said that in common with the learned judges

RAILWAY
COMPANY of the Court of Appeal, I am of opinion that so far as

MCMILLAN. this condition is identical in its terms with the 10th

condition of the receipt note which was in question in
Bristol & Exeter Railway Company v. Collins (1), it has
not the effect of restricting the responsibility of the
Grand Trunk Railway Company to its own line.

The 10th condition in the present case, however, con-
tains a clause not to be found in that which was under
consideration in the case of the Bristol 4- Exeter Ry.
Co. v. Collins (1). It is at the end of the condition, and
is in these words:

And it is expressly declared and agreed that the said Grand Trunk
Railway Company shall not be responsible for any loss, mis-delivery,
damage or detention that may happen to the goods so sent by them, if
such loss, mis-delivery, damage or detention occur after the said goods
arrive at said stations or places on their line nearest to the points or
places which they are consigned to or beyond their said limits.

The words " after the said goods arrive at said
stations or places nearest to the points or places which
they are consigned to," which we find in the con-
dition before us, but which are not found in that
which was in question in the Bristol & Exeter Ry. Co.
v. Collins (1), are in my opinion most material, and
entirely distinguish the bill of lading in the present
case from the receipt note which the House of Lords
were called on to construe in the case referred to.

Further, in the case of the Bristol 4- Exeter Ry.Co.v.
Collins (1) the goods were destroyed whilst in transitu
and during the continuance of the carriers' liability,
but in the present case it is contended that the res-
pondent's goods were not lost or damaged until after
completion of the transitus, when the contract for car-
riage had come to an end, and when the liability of the

(1) 7 H. L. Cas. 194.
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appellants, either as carriers or as bailees, had entirely 1889

ceased. THE GRAD

Now in the event which happened, of " Portage TRUNK0RAILWAY
Station " being substituted for " McGregor," the origi- ComPANY

V.nal destination by agreement between the respondent McMI ILAN.

and the station agent of the Canadian Pacific Railwayn Strong J.
Company at Portage, the station or place on the appel-
lants' line, on the arrival at which their responsibility
was to terminate, according to this condition was
undoubtedly that at Portage, for according to the
established construction the line of the appellants'
agents, the Canadian Pacific Railway Company must,
for the purposes of this condition, be considered as the
appellants' own line. That it was free to the appel-
lants to enter into any contract or to prescribe any
condition they might think fit limiting their responsi-
bility as carriers or otherwise beyond their own
line has already been demonstrated. It is, there-
fore, a consequence of this entire freedom of contract-
ing that the Grand Trunk Railway Company might
have limited their liability ultra their own line, not
only so as to relieve them from all liability from that
onerous responsibility which the law has imposed on
common carriers as insurers of goods against all losses,
except those proceeding from " the act of God or the
Queen's enemies," or inherent vice in the goods them-
selves, but further and beyond this, from all losses
imputable to the negligence of the appellants' own
agents and servants, the subsidiary railway companies
who, as agents for the Grand Trunk Railway Com-
pany were to complete the carriage from the terminus
of their own line to Portage. To exonerate from liabi-
lity for the negligence of agents and servants, how-
ever, so long as the goods should, in -fact, remain in
the appellants' own hands as carriers during the tran-
situs, express terms would have been requisite; and,
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1889 entirely agreeing with what Mr. Justice Patterson has
THE GRAND said on this head in connection with the 3rd condi-

TRUK tion, I do not think the language of this last clause
RAILWAY I

COMPANY of the 10th condition is sufficient to relieve the appel-

MCM LAN. lants from liability for any negligence which may have
Strong J occurred before the goods arrived at Portage Station,

though after they left the appellants' own line.
Whilst, however, the appellants might thus have

contracted themselves out of their primdJacie liability
not only as common carriers, but also in respect of
negligence, which latter, however, it appears, as just
shown, they have not done, they were not confined to
this mode of restricting their liability, for it was open
to them to limit it another way, viz., as respects time
and place, by providing they should not be liable in
any way after the goods arrived at a certain point.
Thus, for example, there was nothing to prevent them
from excluding all responsibility on their part, after
the goods should have come into the hands of the
Canadian Pacific Railway Company, provided they did
it in clear unequivocal terms. This they have not
done. But, then, a fortiori there was no legal hin-
drance to their providing for such a cesser of liability
immediately upon the termination of the transitus and
when the contract of carriage would, in fact, have been
completed. The question is, have the appellants not
done this when they stipulate, as they in effect do,
that they, " shall not be responsible for any loss, mis-
delivery, damage or detention that may happen to the
goods so sent by them, if such loss, mis-delivery,
damage or detention occur after the said goods arrive
at Portage Station."

I read this condition just as if Portage Station had
been actually inserted instead of the general descrip-
tion of the terminus in fact contained in the conditions,
inasmuch as beyond all doubt Portage Station is by
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agreement of the parties to be considered as the 1889
"station or place" on the appellants' line nearest to THE RAND
"the point or place to which the goods were consigned." TRUNK

RAILWAY
Then, what meaning must we attribute to this COMPANY

clause? And what was, if any, the extent of the MCMILAN.
appellants' liability after the goods arrived at Portage Strong J.
Station, as the evidence shows they did on the 25th of
July, 1882.

It is well established -by incontrovertible authority
that the liability of carriers by railways qud carriers
terminates upon the arrival of the goods carried at
their destination and the expiration of a reasonable
time afterwards for their delivery. Chapman v. G.
W Ry. Co. (1). What is a reasonable time must
be determined with a due regard to surrounding

-circumstances. In the case just cited it was held
that the railway company were not liable for
goods which had arrived at a station on the 25th
March, and were destroyed by fire on the morning of
the 27th. What would be a reasonable time would,
however, be probably held to vary according to the
surrounding circumstances; but, making every allow-
ance for that it is not too much to say that by the 28th
July, when the respondent for the first time inquired
for the goods the liability of the appellants as carriers
would, irrespective of condition or special contract,
have ceased, and the goods would then, according to
the general law, have been held by the Canadian
Pacific Railway Company, acting either as agents for
the appellants, the Grand Trunk Railway Company,
or in the quality of principals acting on their own
behalf, as warehousemen only, and consequently under
a responsibility reduced from that of insurers to one
of bailees liable only for neglect of duty

What then, on this, the state of things which would
(1) 5 Q. B. D. 278.
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1889 have resulted, apart from contract or special condition,

THE GRAND was the effect of the provision contained in the latter
TRUNK clause of the 10th condition which I have already set

RAILWAY
COMPANY forth ? I must unhesitatingly answer that it can only

MCMILLAN. be construed as an express contract between the parties
-- ~ that all liability on the part of the Grand Trunk Rail-

Strong J.
way Company should cease when the goods arrived at
their destination and the contract for carriage was
thus terminated. It appears to me very clear that
when the contracts and agreements of the parties are
free from legislative interference it is quite competent
for a railway company to stipulate that the extended
liability which the common law imposes upon carriers
beyond that which ordinary bailees have to bear shall
cease contemporaneously with the goods carried being

deposited at the station to which they are destined,
thus relieving the railway company from that time
from all liability, save that of ordinary bailees, viz., a
liability for negligence. Then that is precisely what
was done in the present case. The agreement is that
there shall be no liability for loss, damage or detention
after the goods arrive at the station, which in this
instance is to be read as Portage Station. This to my
mind is as clear as words could express it, to show that
the intention of the parties was that there was to be
no liability as carriers after the goods arrive at the
station. To this it may be answered that there would
still remain the liability for negligence as '" arehouse-
men. The clause in question has, however, a continu-
ing operation, and not only cuts down the contract of
carriage to one of mere bailment so soon as the goods
arrive, but also exempts the appellants from liability
as warehousemen. The goods must consequently be
considered from that date as remaining in the posses-
sion and custody of the Canadian Pacific' Railway
Company.
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Then, as regards the subsequent possession of the 1889

Canadian Pacific Railway Company, if it is to be THE GRAND

regarded as that of the last named company as agents TRUNK
]RAILWAY

for the appellants, the only liability it involved was COMPANY

responsibility for negligence. So that, if the clause in McMLLAN.
question had a continuing operation, as I maintain it -0 Strong J.
had, and as it must have had to give it due effect, there
was no liability on which it could operate, save the
liability for the negligence of their servants and agents,
and consequently it must be taken as exonerating the
appellants from any liability whatever as regards the
respondent, leaving him, however, to look to the Cana-
dian Pacific Railway Company who, even if not in
privity with the respondent, were actual and de facto
bailees, and as such bound by an obligation, irrespec-
tive of contract, to take care of the goods in their
hands.

There is nothing in this construction of the provision
in question at variance with Fitzgerald v. Grand Trunk
Ry. Co. (1) and cases of that class. There the clause
of exemption was not altogether rejected, but in those
cases full scope for its operation was afforded by attri-
buting it to an intention to relieve the railway company
from the onerous liability of carriers at common law,
leaving them liable only for negligence. Here it is
impossible to give the clause any operation whatever,
unless it is construed as exempting the appellants, who
had become mere wharehousemen, from liability for
negligence, and as it is impossible to reject altogether
a stipulation of this kind which the parties were free
to enter into it must receive this interpretation.

Another and, perhaps, more correct way of interpret-
ing this clause and giving it the same practical effect
is to consider it as putting an end to all liability on
the part of the appellants, either as carriers or ware-

(1) 4 Ont. App. R. 60.
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1889 housemen after the actual arrival of the goods at Port-
THE GRAND age, in which case the appellants would be considered,

RIA as the agents of the respondent, to hand the goods over
Comer&r upon their reaching that point to the Canadian Pacific

MCMILLAN. Railway Company, who would thenceforward have
the custody of them as warehousemen and bailees for

Strong J.
- the respondent.

The result is that so soon as the goods were ware-
housed at Portage Station, or within a reasonable time
thereafter, which reasonable time had elapsed before
the respondent called for them, either the appellants
ceasing to be liable as carriers held them through their
agents the Canada Pacific Railway Company as mere
bailees for the respondent, but as bailees exonerated
from liability for the negligence of their agents
and servants or they ceased from that time to have
any possession of the goods at all and thenceforward
the possession was in the Canada Pacific Railway Com-
pany alone as bailees directly for the respondent, the
appellants being in the last case considered as the
agents of the respondent to hand the goods over to the
other railway company. Either one or the other of
these alternative constructions, it matters not which,
must be attributed to this 10th condition in order to
give due effect to the words in which it is expressed.

Construed in either way, this 10th condition seems
to be most reasonable since it relieves the appellants
from liability, not in respect of goods in transit, but in
respect. of goods which might remain for an indefinite
time deposited with bailees at a great distance from
the appellants, and over whom they could possibly
have no control, whilst the respondent would have
every security for the safe-keeping of the property
which he could reasonably require, and an efficient
remedy in the liability which the Canadian Pacific
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Railway Company would incur by the mere receipt of 1889

the goods as bailees. THE GRAND
This conclusion, however, would, it is manifest, have TRUNK

RAILWAY

no practical result, if it were not that the evidence, or COMPANY

at least a fair inference from it, shows that the loss of McM LAN.

a portion of the goods and the damage to the residue .
Strong J.

occurred not in transitu, but after the arrival at Portage
Station. This appears to have been the view of the
Court of Appeal, for Mr.Justice Patterson, who delivered
the leading judgment there, says (1):

There is nothing in the evidence to suggest that the goods did not
all arrive at Portage, the date being given as the 25th July, and were
not all at that time in good order.

And again, at page 26 of the report, the same learned
judge says:

The conclusion of fact indicated by this evidence is that the injury
occurred and the missing packages were lost during these two months,
and no account of the goods is given to rebut that inference. The
negligence and resulting injury therefore, happened after the transit
was over, and when but for the default of the company, the goods
would have been in their possession.

No dissent from these statements was expressed by
any other members of the court, and as they entirely
accord with the result of my own consideration of the
depositions, which I have read several times, I do not
hesitate to accept them as correct conclusions of fact.

I am, therefore, of opinion that the motion for judg-
ment made on behalf of the appellants was properly
granted by the learned judge who presided at the trial,
although the view I take of the I 0th condition is not
quite the same as his.

Secondly. The 12th condition, independently of
any other consideration, appears to me conclusive in
favor of the appellants. That condition is in the fol-
lowing words:

12. That no claim for damage to, loss of, or detention of any goods

(1) 15 Ont. App. R. at p. 25.
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1889 for which this company is accountable shall be allowed unless notice
in writing, and the particulars of the claim for said loss, damage orTHE GRAND

TRUNK detention, are given to the station freight agent at or nearest to the
RAILWAY place of delivery, within thirty-six hours after the goods, in respect of

CoMPANY which said claim is made, are delivered.

McMILLAN. This condition was duly pleaded by the appellants,
Strong J. and this portion of their statement of defence was de-

murred to as constituting no answer in law. Upon ar-
gument, however, the demurrer was over-ruled and the
plaintiff was allowed to amend and take issue upon it,
which he did by a general denial of its allegations.

The result is, that as regards the sufficiency of this
defence as an answer in law to the plaintiffs demand,
that question must be taken as concluded and as res
judicata between the parties, the plaintiff not having
taken any cross-appeal against the decision or demurrer
either here or in the Court of Appeal. Then in point
of fact the plaintiff has failed to prove that he gave the
notice which this 12th condition required, so that
the defence set up by paragraph 4 of the statement
of claim is completely sustained both in law and in
fact. The wording of this condition is not very accu-
rate. It clearly, however, covers the damage to the
packages which were delivered. As regards the claim
for loss, I think it also applies to that, as the only sen-
sible construction which can be placed upon it with
reference to lost goods is that when goods, part of a
consignment, are lost, the notice is to' be given thirty-
six hours after the delivery of those which arrive
safely and are delivered. Unless we are to make a
new contract for the parties, I am at a loss to conceive
any answer to the defence founded.on this condition.

Lastly. The appellants rely on the accord and satis-
faction, which took place between the respondent and

* the Canadian Pacific Railway Company pendente lite,
and the release executed by the appellants of all
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causes of action in respect of the loss and damage to 1889

the goods in question against the last named company. THE GRAND

Although it appears to me very clear that these two TRUNK
RAILWAY

railway companies are sued as joint tort feasors, and CoMPANY

that the old law was that a release to, or acceptance of McM]LLAN.
satisfaction from one of several joint tort feasors, was Strong J.
a bar to the action against the others, it has been
suggested by text writers that the law in this respect
has undergone a change (1), and that a release of
one wrong doer is not now a defence for the others,
except in cases when the release or satisfaction is ex-
pressly given or accepted in bar of the cause of action
against all, which certainly does not appear to have
been the case here, the intention being manifestly
to release the Canadian Pacific Railway Company
only; and although this new doctrine does not seem
to me altogether consistent with such cases as King v.
Hoare (2) and Brinsmead v. Harrison (3), cases which
have quite recently been approved of by the House of
Lords (4), I do not think it necessary to enter into a
fuller consideration of it, as the two first points seem
to me quite sufficient to warrant my judgment, which
must be for the appellants, thus restoring the judg-
ment pronounced by Mr. Justice Rose at the trial, with
costs to the appellants in all the courts.

FOURNIER J.-Was of opinion that the appeal should
be dismissed, for the reasons given by Mr. Justice
Gwynne.

TASCHEREAU J.-I agree with Mr. Justice Strong,
and would allow the appeal, for the reasons stated in
his judgment.

GwYNNE J.-This appeal should, in my.opinion, be

(1) Bullen and Leake on Plead- (3) L. R. 7 0. P. 547.
ings, 4 Ed. p. 464. (4) Kendall v. Hamilton 4 App.

(2) 13 M. & W. 504. Cas. 504.
36
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1889 dismissed with costs, upon the grounds on which the

TaH GRAND Court of Appeal for Ontario proceeded. It is unneces-
TRAU sary to allude to the facts of the case, further than to

RAILWAY
COMPANY say, that unless the defendants are exempted from

MCMILLAN. liability by reason of the condition endorsed on the

shipping bill which was relied upon, there can be no
Gwynne J.

doubt that they are responsible to make good to the
plaintiff all damages by him sustained, as well by the
unwarrantable delay which occurred in the convey-
ance and delivery of what was delivered, and by rea-
son of the ruinous condition in which a large portion
was, as by the loss of that portion which never was,
delivered.

The case of Bristol & Exeter Railway Co. v. Collins,
in the House of Lords (1) is, in my judgment, conclu-
sive upon the present case. The Court of Queen's
Bench by their judgment in Zunz v. The South Eastern
Railway Co. (2) never intended, even if it had been
competent for them, to qualify in any respect the
judgment of the House of Lords in the Bristol & Exeter
Railway Co. v. Collins (1) and the condition relied upon
in the present case is less favorable to the support of
the exemption from liability relied upon by the defen-
dants than was the condition under consideration in
that case, while that upon which Zunz v. S. E. Ry.
Co. (2) proceeded was framed apparently with the inten-
tion of adopting the suggestion made by some of the
learned judges in the Bristol 4 Exeter Ry. Co. v. Collins,
(1) to the effect that a railway company receiving goods
to be conveyed to the place to which they are consigned
over another railway, or other railways, extending
beyond the line of the receiving company, and wishing
to limit their liability to the period of transit upon
their own line should frame the condition upon which

(1) 7 H. L. Cgs, 194; 5 Jnr, N, (2) L. R. 4 Q. B. 539.
S. 1367.
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they should rely for exemption from liability while 1889

the goods should be in transit upon such other rail- THE DGR&ND

way in very different language from that used in the TRUNK
0 RAILWAY

condition relied upon in Bristol d Exeter Railway Co., CoMPANy
v. Collins (1) and in fact in such language as should be McMILLAN.
incapable of being misunderstood by any person deal- -

ing with a railway company as a common carrier of
goods.

The plaintiff's statement of claim is:-
That he delivered to the G.T.R'y Co.-who were a company doing

business as common carriers in Canada and elsewhere, certain goods
belonging to the plaintiff, to be safely carried for reward to them in that
behalf from the city of Toronto, in the county of York and Province
of Ontario to the village of McGregor in the Province of Manitoba,
and there to be delivered to the plaintiff within a reasonable time:
that the said G.T. Ry. Co. duly received the said goods for the pur-
pose aforesaid, and the plaintiff duly paid them their charges therefor,
amounting to $17.20. Yet the said defendants, the said company, did
not deliver the said goods to the plaintiff within a reasonable time, nor
did they take due and proper care thereof but wholly neglected so to
do ; and so carelessly, negligently and improperly carried the same
and took such bad care thereof, that by their negligence, carelessness
and improper conduct in that behalf the said goods were delayed for a
long and unreasonable time in transit, and a large portion thereof was
greatly damaged and the remainder never delivered at all to the
plaintiff.

Now the statement of defence, which sets up the
condition which is relied upon as exempting the defen-
dant's from liability, is as follows :-

The defendants say that the said goods were delivered to them, and
they received the same for carriage and delivery upon and subject to
the terms of a special contract made by and between the plaintiff and
defendants respecting the carriage and delivery thereof; that one of the
said conditions was and is, " that all goods addressed to consignees at
points beyond the places at which the company has stations, and
respecting which no directions to the contrary shall have been received
at these stations, will be forwarded to their destination by public car-
rier or otherwise as opportunity may offer, without any claim for de-
lay against the company for want of opportunity to forward them; or

36Y2 (1) 7 II. L. Cas. 194.
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1889 they may, at the discretion of the company, be suffered to remain on
^^ the company's premises or be placed in shed or warehouse (if there be

THE GRAND
TRUNK such convenience for receiving the same) pending communication with

RAILWAY the consignees, at the risk of the owners as to damage thereto from any
COMPANY cause whatsoever. But the delivery of the goods by the company will

V.

McMILLAN. be considered complete, and all responsibility of the company shall
- cease when such other carrier shall have received notice that the said

Gwynne J. company is prepared to deliver to them the said goods for further con-

veyance ; and it is expressly declared and agreed that the said Grand

Trunk Railway Company shall not be responsible for any loss, mis-
delivery, damage or detention that may happen to goods so sent by them

if such loss, mis-delivery, damage or detention occur after said goods

arrive at said stations or places on their line nearest to the points or

places which they are consigned to, or beyond their said limits."

The above condition varies little from that in The
Bristol 4 Exeter Ry. v. Collins, (1) from which it
appears to have been taken. The only difference, indeed,
appears to lie in an alteration in the first sentence which
renders obscure what is clearly enough expressed in that
under consideration in The Bristol ' Exeter Ry. v.
Collins (1); with this ambiguity, however, we are not
at present concerned, and need not dwell upon it ;
and in omitting a paragraph which is in the latter
condition, namely :-

And the company hereby further give notice that any money which
may be received by them as payment for the conveyance of goods by
other carriers beyond their said limits will be so received only for the

convenience of the consignor, for the purpose of being paid to such

other carriers, and will not be received as a charge made by the com-

pany upon the goods in the capacity of carriers beyond the extent of

their own Railway.

It is clear, therefore, that if the condition endorsed on
the shipping bill in The Bristol 4- Exeter Railway Co.
v. Collins (1) had no application to qualify the contract
in that case, although it was a'contract for carriage of
goods to a point on another railway remote from the
terminus of the railway of the contracting company,
the condition now under consideration can have no

(1) 7 H. L. Cas. 194.
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application to the contract in the present case, which 1889

in all substantial particulars is identical with that in THE GRAND

The Bristol & Exeter Railway v.Collins (1). By the ship- TRLK

ping bill upon which the defendants rely, (I am assu- COMPANY

ming that the goods were received by them to be carried McM,4ILLAN.
under that shipping bill), it appears that the contract Gwnne J.
the defendants entered into was one entire contract to
carry the goods the whole distance from Toronto to
McGregor station, Manitoba, for one entire sum, which
they received as payment in full for such carriage.
This shipping bill, with the conditions endorsed there-
on, is the form which has always been and still is in
use for shipping goods for transit between any two
stations upon the Grand Trunk Railway of Canada,
which extends from Portland, in the State of Maine,
and from Quebec in the east, to Sarnia, in the Province
of Ontario, in the west. Since the present contract
was entered into the company appears to have adopted
a new form for the transit of goods through the United
States west of Sarnia; but the contract under consider-
ation was drawn up on a shipping bill then and still
in use for the carriage of goods upon the Grand Trunk
Railway proper-as above defined. Now, in executihg
this contract it appears that from Sarnia, in the Pro-
vince of Ontario, or Fort Gratiot, across the River St.
Clair in the State of Michigan, whichever may be said
to be the western terminus of the Grand Trunk Rail-
way proper, the company had two routes, being part
of what is called the Grand Trunk railway system, by
which the goods could have been forwarded as far as
Chicago, in the State of Illinois. From Chicago to St.
Pauls there were three railway routes by which the
goods could have been forwarded; and from St. Paul's
to St. Vincent one; but whether these routes were, or
any of them was, part of the Grand Trunk Railway

(1) 7 H. L. Cas. 194
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1889 system did not appear ; and from St. Vincent to
THE GRAND McGregor station, to which the defendants contracted

TRUNK for the carriage of the goods, there was the CanadaRAILWAY
COMPANY acific Railway. Now, by the statutes affecting theV.

McMILLAN. company they had, prior to the entering into the con-

Gwynne J tract under consideration-
Power to make working arrangements with any railway company in

the United States, or to agree for running powers over the line or lines
of any such company, or to lease any such lines of railway,or to make
agreements and arrangements with any such company as well as with
any railway company in Canada, for the interchange of traffic passing
to and from their railways respectively, and for the division and ap-
portionment of tolls, rates and charges in respect of such traffic, and
generally in relation to the management and workings of the railways
or any part thereof, and of any railway in connection therewith for
any term not exceeding twenty-one years.

It may be that on the whole route from Fort Gratiot
to Manitoba the defendants had agreements or arrange-
ments with railway companies in the United States of
the nature of some of those thus authorized, and the
arrangements may have been such as to make the
whole route by which the goods of the plaintiff were
conveyed from the River St. Clair to the Canada Pacific
Railway in Manitoba part of which is called the Grand
Trunk Railway system. Of this we know nothing, nor
does the plaintiff appear to have known anything
further than that the defendant had power to make
such arrangements. That was information which the
G. T. Ry. Co. kept to themselves. The plaintiff knew
nothing, so far as appears, as to the route by which
the defendants should convey his goods, as they had
undertaken to do from Toronto to Manitoba.

Now if this condition applies, as contended for by
the defendants, the plaintiff can have no cause of action
against anyone, unless he can show precisely in what
part of this long route from Toronto to Manitoba the loss
or damage occurred. He could have no action against
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the defendants unless he could prove that it occurred 1889

between Toroito and Fort Gratiot, and he would beTHE ,AND
deprived of all benefit of the contract he had made TRuN

RAILWAY

with the defendants to carry the goods to McGregor, COMPANY

and for which he had paid, and he might look for M 'c]LAw.
redress as best he could from companies in the United G J.
States or elsewhere with whom he had entered into no
contract, but with whom, no doubt, the defendants
had, for the purpose of enabling them to execute their
contracts. To my mind it is difficult to conceive any-
thing more preposterous than that the defendants hav-
ing, as carriers of goods, received payment from the
plaintiff for the transport of his goods to McGregor
station could relieve themselves from all responsibility
by taking the goods to Fort Gratiot, and there putting
them in warehouse until they should communicate
with the plaintiff at McGregor station, and receive
orders from him, or by notifying some of the rail-
way companies having railway communication with
Chicago that they might take them to Chicago and
forward them from thence as best they could. Whether
under the circumstances any condition could be so
framed as to have such effect it is unnecessary to
inquire ; but in order to be construed to have such
effect it ought at least, to use the language used in the
Bristol 4- Exeter Ry. Co. v. Collins, (1) to be expressed in.
terms as to which no person dealing with a railway
company as a common carrier could fall into any mis-
apprehension or mistake. Now in Zunz v. The 8. E.
Ry. Co. (2), the ticket which the defendants had sold
to the plaintiff was in three coupons, one, from London
to Dover by the defendants' railway, two, from Dover
to Calais by water, and three, from Calais to Paris by
the Great Northern and France railway. Whether this
was a divisible contract, or one entire contract which

(2) L. R. 4 Q. B. 539.

567

(1) 7 H. L. Cas. 194.



SUPREME COURT OF CANADA. [VOL. XVI.

1889 was not determined, it is plain that the plaintiff knew

THE GRANI he was about to travel to his destination by three dis-
TRUNK tinct routes, precisely determined, so that he could

RAILWAY
COMPANY have no difficulty in understanding what was meant by

McMILLAN. the expression: " While the passenger is travelling by

Gwynne J the South Eastern Railway Company's trains and boats,"
- in connection with that contract. Upon the back of

the ticket was printed a condition which expressed in
very unmistakable language that the defendants as-
sumed no liability for anything which should happen
to the plaintiff on his route, except while the plaintiff
should be travelling on the South Eastern Railway
Company's trains and boats. The condition was as
follows :-

The South Eastern Railway Company is not responsible for loss or
detention of, or injury to luggage of the passenger travelling by this
through ticket except while the passenger is travelling by the South
Eastern Ry. Co's. trains and boats ; and in this latter case only when
the passenger complies with the by-laws and regulations of the com-
pany ; and in no case for luggage of greater value than X6. The
South Eastern Railway Company incurs no responsibility of any kind
beyond what arises in connection with its own trains and boats in con-
veyance of passengers being booked to travel over the railways of
other companies, such through booking being only for the convenience
of the passenger, nor will the South Eastern Company be respon-
sible for the trains and boats whether of this or the other companies
over whose lines the ticket extends, being delayed, or not meeting the
trains shown in correspondence ; nor for any consequence which may
result to a passenger thereby.

This condition as well as the subject matter to which
it relates are very different from the condition and the
subject matter to which it related in The Bristol 4
Exeter Ry. Co. v. Collins (1) and between the two cases
there is no conflict.

Fowles v. G. W. Ry. Co. (2) was prior to The Bristol 4-
Exeter Ry. Co. v. Collins (1) and is quite consistent

(1) 7 H. L. Cas. 194. (2) 7 Ex. 699.
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with it. The plaintiff declared as upon a contract by 1889

the defendants as co.mmon carriers to convey plaintiff's THE GRAND

goods from Bristol to Brompton. The delivery note TRUNK
RAILWAY

showed that the contract was to convey the goods from COMPANY

Bristol station of the G-reat Western Ry. Co. to Pad- MCfILLAN.

dington Station, although the address of the consignee n0 Gwynne J.
was entered thereon as at Brompton, and the plaintiff
had paid for the whole carriage to Brompton under a
condition endorsed on the delivery note similar to that
in The Bristol and Exeter Ry. Co. v. Collins (1) as to any
money received by the defendants, as payment for the
conveyance of the goods by carriers beyond the defend-
ants' railway would be received only for the conveni-
ence of the consignors for the purpose of being paid to
such carriers, and would not be received as a -charge
made by the company upon the goods in the capacity
of carriers beyond the extent of their own railway; and
it was held quite in accord with the subsequent judg-
ment of the House of Lords in the Britsol and Exeter
Ry. Co. v. Collins (1), that this was just the case to which
such a condition applied, and that the defendants were
not liable for anything which took place beyond the
station to which they had contracted to convey the
goods, namely, their Paddington station.

Kent v. The Midland Ry. Co. (2) was a case quite. dif-
ferent from the present. The question there was as to
the construction of the words " off its lines " in the
following sentence -

The company does not hold itself responsible for any delay, deten-
tion, or other loss or injury arising off its lines.

And it was held that the luggage of a passenger who
was travelling to his destination upon two lines of
railway under a through ticket, issued by the defend-
ants company was not " off the line " of the defendants
imtil it was delivered into the possession of the other

(1) 7 H. L. Cas. 194. (2) L. R. 10 Q. B. 1.
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1889 company running in connection with the first. This
THE GRAND decision it is obvious has no bearing upon the condi-

TRUNK t
RAILWAY tion at present under consideration.

COMPANY In Aldridge v. Great Western Ry. Co. (1) the goods
V.

MCMILLAN. had been delivered at the defendants at Hereford to be

wynne J. conveyed to Tiverton, a point on the Midland Railway
- or its system. The person by whom they were delivered

to the Great Western Ry. Co. signed a printed note
containing the condition that the company will not be
responsible:

In respect of goods destined beyond the limits of the company's rail-
way, and as respects the company their responsibility will cease when
such goods shall have been delivered over to another carrier in the
usual course for further conveyance.

Nothing had been received by the company, for the
carriage of the goods. The goods were conveyed by
the -Great Western Railway Company to Gloucester
and there delivered to the Midland Railway and it
was held that the Great Western Railway Company
were exempt from responsibility, their contract, in
effect, terminating at Gloucester, where they were
delivered to the Midland Railway Company.

Williams J. in pronouncing the judgment of the
court says :-

We are of opinion the second condition is reasonable, and does
protect the defendants ; the railway company do not attempt to pro-
tect themselves from injuries or delays happening on their own line or
through the negligence of themselves or of their own servants, or even
on a further line, where they have received any compensation for car-
riage on that further line.

As was the case in Collins v. Bristol 4& Exeter Rail-
way Company (2), and is the case here. In Rennie v.
Northern Railway Company (3) the special contract
which was set up by way of defence to an action of
trover was held to be a contract of the defendants

(1) 15 C. B. N. S. 582. (2) 7 H. L. Cas. 194.
(3) 27 U. C. C. P. 153.
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limited to their carrying to Duluth and delivering the 1889

goods there to the Northern Pacific Railway to forward TE RAND

to Fort Garry, and that having done so they had ful- RA

filled their contract and were not liable for anything COMPANY

which took place subsequent to such delivery to the MaMIL LAN.

Northern Pacific Railway Company. Gwnne J.
None of these cases affect, nor has any case been cited

which does affect to call in question the soundness of
the judgment of the House of Lords in the Bristol 8r

Exeter Railway Company v. Collins (1), which, in so far

as this 10th condition is concerned, governs the present
case.

A defence under another condition was pleaded, but
does not seem to have been relied upon at the trial,
nor to have been alluded to in the Divisional Court,
nor in the reasons of appeal from the judgment therein
to the Court of Appeal for Ontario, nor in the argu-
ment before the latter court, and for this reason alone it
should not now be entertained: but, in my opinion,
the condition in question has no application to the
present case, any more than has the 10th condition.
The condition is No. 12

That no claim for damage to, loss of, or detention of, any goods for
which this company is accountable shall be allowed unless notice in
writing and the particulars of the claim for said loss, damage or deten-
tion are given to the station freight agent at or nearest to the place of
delivery within thirty-six hours after the goods in respect of which the
claim is made are delivered.

Now the " station freight agent " alluded to in this
condition is, in my opinion, clearly to be understood
to be a station freight agent on the defendants' own
line proper, not a station freight agent of another
unknown company upon another unknown railway in
the United States for example, with whom the defend-
ants may have connection and traffic arrangements, it

(1) 7 H. L. Cas. 194.
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1889 may be at San Francisco or New Orleans, or any other

THE GRAND remote place, nor a station freight agent of the Canada
TRU.K Pacific Railway Company at New Westminster orRAILWAY

COMPANY Vancouver or some other place in British Columbia, to
MOMILLAN. which places or stations the defendants may as carriers

Gwynne J have received payment in advance for the transport-
- ation of goods and may have contracted to convey and

deliver them; and this is the construction which the
defendants themselves by their statement of defence
insist upon, for they allege in breach of the condition
that the plaintiff did not give the notice required by
the condition to the defendant's station freight agent
at Fort Gratiot, in the State of Michigan, and that this
Fort Gratiot is the station on the defendants' line of
railway nearest to the point or place to which said
goods were consigned, and that the said village of

McGregor is a point or place beyond any place where

the defendants have stations, which the plaintiff well
knew.

Anything so absurd as that upon loss or damage

appearing to goods received by the defendants as

carriers to be carried to, and delivered, it may be, at or
near San Francisco or New Orleans or at any other remote
place in the United States upon or near a railway with
the company owning which the defendants have
traffic arrangements of the nature hereinbefore referred.
to, and which they have power to make, or at New
Westminster, or Vancouver, or at any other remote
place in British Columbia or elsewhere, and for which
carriage throughout the defendants had as such car-
riers received payment in advance, a consignee
should be required as in obedience to this condition to
give to the defendants' station freight agent at Fort
Gratiot or Sarnia the notice therein referred to, cannot,
in my opinion, well be conceived.

The condition, plainly, in my opinion, applies only
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to the case of goods which have reached a station on 1889
the defendants' own line which by the contract for THE R D

carriage is designated as the terminus of the contract TRUNK
RAILWAY

for carriage by railway and as being the place most COMPANY

convenient for that purpose as the station nearest to M LAN.

the place off the line which is the ultimate destination -

of the goods-precisely as the 10th condition in Collins Gw'nne J.

v. The Bristol 4 Exeter Railway (1) was construed.
This construction is sensible, while that contended

for is the contrary, and impracticable.
There remains only the point as to a new trial upon

the grounds of the payment made by the Canada
Pacific Railway Company, which for all we know may
be their fair share of the plaintiffs loss, which may not
have been all sustained while the goods were in their
possession. I certainly agree with the view taken on
this point by the learned Chief Justice of the Divisional
Court of Queen's Bench, and other learned judges of
that court.

Three weeks before the trial took place the defend-
ants had full notice of this payment, and that it was
made upon the basis of a proposal for settlement made
to the defendants by the plaintiff's solicitor about five
or six months previously. Yet the defendants never
alluded to it at the trial, and they got the benefit of it in
reduction of the amount originally claimed by the
plaintiff, and in support of which evidence had been
taken on commission. Moreover the receipt by the
plaintiff of this sum from the Canada Pacific Railway
Company could never be set up as a bar to the plain-
tiffs' action against the Grand Trunk Railway Com-
pany, nor can it in any manner embarrass them in any
claim they may have against any of the railway com-
panies whose railways the defendants' selected as the
route by which they should fulfil their contract with
the plaintiff.

(1) 7 Hf. L. Cas. 194,
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1889 The plaintiff's claim against the Grand Trunk Rail-
THE GRAND way Company is under his contract with them, while

TRUNK the defendant's claim against any of the other railway
RAILWAY
ComrANY companies must depend upon a contract between the

MM LAN. defendants and such other railway companies, as
- appearing in their traffic arrangements or elsewhere.

Gwynne J. I am of opinion, therefore, that the appeal should be
dismissed with costs.

Appeal allowed with costs.

Solicitor for appellants: John Bell.

Solicitor for respondent : A. C. Galt.
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DAVID WEIR (PLAINTIFF)...................APPELLANT, 1889

AND *Jan. 18, 19.
*Mar. 18.

PIERRE CLAUDE (DEFENDANT)..........RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Pollution of running stream-Long established Industry-Nuisance-
Injunction.

W. acquired a lot adjoining a small stream at C0te-des-Neiges, Montreal,
and finding the water polluted from certain noxious substances

thrown into the stream brought an action in damages against C.
the owner of a tannery situated 15 arpents higher up the stream,
and asked for an injunction. At the trial it was proved
that C. and his predecessors had from time immemorial carried
on the business of tanning leather there, using the water for

tanning purposes, to the knowledge of all the inhabitants without

complaint on their part ; that it was the principal industry of the
village; that the stream was partly used as a drain by the other

proprietors of the land adjoining the stream and manure and filth
were thrown in, but that every precaution was taken by C. to
prevent any solid matter from falling into the creek. W. only
acquired the property since C. had been using the stream for
the purpose of his tannery, and there was no evidence that the
property had depreciated in value by the use C. made of the stream.

Held-Affirming the judgment of the court below, that W., under
the circumstances proved in this case, was not entitled to an
injunction to restrain C. from using the stream as he did.

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (Appeal side) (1) which
reversed the judgment of the Superior Court granting
an injunction (2).

*PRESENT :-Sir W. J. Ritchie, C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.

(2) M. L. R. 2 S. C. 326.(1) M. L. R. 4 Q. B. 197.
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1889 The appellant, who was plaintiff in the Superior

WER Court alleged in his declaration:-
V. That he owned a house and property at the village

CLAUDE.
- of C6te-des-Neiges, where he passed the summer

months. This property was traversed by a small
stream known as the Ruisseau de la C6te-des-Neiges,
a verbalized municipal water course. The plaintiff's
auteurs had used this stream for culinary and domestic
purposes. The defendant owned a large tannery,
built upon this stream, about a quarter of a mile above
the plaintiff's house. For five years past, the defend-
ant and his employees had made an illegal use of this
stream, to the damage of plaintiff The defendant in
the course of his tanning and dyeing operations, threw
into the stream at frequent intervals, various poisonous
and noxious matters, used by him in his business.
The water in which hides had been washed was also
constantly emptied into the stream. The defendant
also dammed the stream at intervals, so as to obtain a
greater quantity of water in which to empty his vats
of offensive matter. The effect of this abuse of the
stream by defendant was to deprive plaintiff of his
lawful use of the water, to render the water, in fact,
unfit for any use whatever; to seriously depreciate
the value of plaintiff's property; and to endanger his
health and that of his family, one of his children
having already had typhoid fever in consequence of
the state of the water.

By his conclusions, the plaintiff asked for $2,000
damages, and for a restraining order compelling de-
fendant to carry on his tanning operations in such a way
as not to render the neighborhood unhealthy, and
not to interfere with the plaintiff's lawful use of the
stream-

The defendant pleaded that he and his predecessors
had from time immemorial carried on business of tan-
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ning in C6te-des-Neiges with the consent of the inhabi- 1889
tants of C6te-des-Neiges, that the tanneries supplied a WEI

large part of the population with their livelihood, and DE.
that the inhabitants had consented to the inconveni- -

ences resulting from the tanneries, in view of the
advantages resulting therefrom. He also pleaded that
the stream was more polluted by others than by himself.

To this.plea the plaintiff demurred, on the ground
that it alleged the acquisition of a servitude, without
invoking any title. The plaintiff also answered gener-
ally.

The issues were closed by defendant's replications.
The demurrer was argued before IVIr. Justice Taschereau,
but was reserved for the final hearing. The final judg-
inent condemned the defendant to pay $50Q damages,
and granted a restraining order in the terms of the de-
claration.

The defendant appealed from this decision, and the
Court of Queen's Bench reversed the judgment and
dismissed the plaintiff's action.

The evidence is reviewed at length in the juidgments
of the courts below (1).

Lafleur and Rielle appeared on behalf of the appellant
and Laftamme Q. C. and David appeared on behalf of
the respondent.

In addition to the points relied on and authorities
cited in the courts below and which are reported at
length (2), the learned counsel for the appellant cited
Championnible, Proprith des eaux courantes (3);
Larombibre Obligations (4) ; Blair v. Deakin (5) ; Thorpe
v. Brumfitt (6); Ball v. Ray (7); and Kerr on

(1) M. L. B. 4 Q. B. 197. (3) P. 757.
(2) See M. L. R. 2 S. C. 329, M. (4) Vol. 5, p. 693, s. 12.

L. R. 4 Q. B. 197, 31 L. C. Jur. 39 (5) 57 L. T. N. S. 522.
and 32 L. C. Jur. 213. (6) L. R. 8 Ch. App. 650.

(7) L. R. 8 Ch. 467.

37
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Injunctions (1); and the learned counsel for the res-
pondent referred to Campbell Law of Negligence (2),
Brown v. Gugy (3), McGibbon v. Bedard (4) and
Laurent (5).

TASCHEREATJ J.-We are of opinion that this appeal
should be dismissed with costs entirely adopting the
reasoning of Chief Justice Dorion in the court below.

Appeal dismissed with costs.

Solicitors for appellant : Lafleur 4 Rielle.

Solicitors for respondent : David, Demers 4- Gervais.

(1) 2 Ed. p. 208.
(2) P. 15.

(3) 14 L. C. R. p. 216.
(4) 30 L. C. Jur. 282.

(5) 6 Vol. p. 194.

1889

w'^"a

V.
CLAUDE.
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MAGLOIRE 0. GALARNEAU et al.....APPELLANTS; 1889

AmD *Jan. 19, 21.
*Mar. 28.

LOUIS GUILBAULT ...... ........ RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Toll Bridge-Fen-y-Appeal R. S. C. ch. 135, sec. 29 (b), 38 Vic. ch. 97-
Interference-Damages.

By 38 Vic., ch. 97, the plaintiffs were authorized to build and maintain
a toll bridge on the River L'Assomption at a place called "Port-
age," and " if the said bridge should by accident or otherwise be
destroyed, become unsafe or impassable, the said plaintiffs were
bound to rebuild the said bridge within fifteen months next fol-
lowing the giving way of said bridge, under penalty of forfeiture
of the advantages to them by this Act granted; and during any
time that the said bridge should be unsafe or impassable they
were bound to maintain a ferry across the said river, for which
they might recover the tolls."

The bridge was accidentally carried away by ice, but rebuilt and opened
for traffic within fifteen months. During the reconstruction,
although plaintiffs maintained a ferry across the river, the defend-
ant built a temporary bridge within the limits of the plaintiffs'
franchise and allowed it to be used by parties crossing the river.

In an action brought by the plaintiffs, claiming $1,000 damages, and
praying that defendant be condemned to demolish the temporary
bridge, on an appeal to the Supreme Court it was

Held,-Ist, that as rights in future might be bound, the case was
appealable under R. S. C., ch. 135, sec. 29 (b).

2nd-Reversing the judgment of the court below Ritchie C. J. and
Patterson J. dissenting.-That the exclusive statutory privilege
extended to the ferry, and while maintained by the plaintiffs
the defendant had no right to build the temporary bridge, but
as the bridge had since been demolished the court would merely
award nominal damages and costs.

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (Appeal Side), affirming the

*PRESENT :-Sir W. J. Ritchie C. J., and Strong, Fournier, Tasche-
reau and Patterson JJ.

37Y2 R
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1889 judgment of the Superior Court, by which the appel-
GALARNEAU lants' action was dismissed with costs.

UI U The appellants sued the respondent in the Superior
GUILBAULT.

- Court, alleging in substance, by their declaration,
certain powers, privileges, immunities unto them
granted under and by virtue of 38 Vic., ch. 97, and that
under said statute they built a bridge over the river
L'Assomption and kept it in good order; that in
the course of the month of April, 1885, the said
bridge was partly carried away by the ice; that they
repaired it within the delay fixed by the Act and had
it again opened for circulation on the first of Novem-
ber of the same year, they having during the interval
accommodated the public with a sufficient ferry across
the said river; that respondent, in the course of May,
1885, erected another toll bridge, which was opened for
public circulation on the 1st of June, 1885, within the
limits prohibited by the said Act as being within the
appellants' privilege, thereby encroaching and infring-
ing upon their said privileges; the appellants praying,
by their conclusions, amongst others, that the respond-
ent be ordered to demolish his said bridge, that he be
prohibited from further troubling appellants in the
exercise of their privilege, and that, on his default of
so doing, the appellants be allowed to demolish res-
pondent's said bridge, and the respondent be con-
demned to pay to appellants the sum of one thousand
dollars damages and costs.

The respondent answered the said suit, first, by a
defense au fonds en fait, and further, by another plea,
stating that his bridge was built only for his own use,
and for such time only as appellants' bridge would
remain impassable; that he allowed no stranger to
pass thereon, and if any one did pass, it was without
his consent and without remuneration; and that he
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thereby did in no way infringe upon any of the appel- 1889

lants' privileges. GALARNEAU

The appellants specially replied that the respondentGUILB ULT
by constructing his bridge, had illegally acted and, -

moreover, violated the privileges of the appellants: that
the respondent had built his bridge not only for his
personal utility, but even for that of a great number of
persons who continued to use it, to his knowledge and
with his consent, and that he was personally profiting
by it.

At the trial it was proved that the bridge had been
accidentally carried away by ice, but rebuilt and open
for traffic within fifteen months, during which time
appellants maintained a ferry across the river, and that
the respondents' bridge was a temporary bridge within
the limits of the appellant's franchise, upon which
he allowed the public to cross the river, and the bridge
was subsequently taken away.

The material sections of the statute 35 Vic., ch. 97, are
the following : -

Sec. 5.-At all times, so long as the said bridge
is kept in good repair and open for the use of the public,
no person whatever shall erect any bridge or bridges,
or shall use, for purposes of ferriage, boats of any des-
cription whatever, for the passage of any person, cattle
or vehicle whatsoever, for hire, across the said river,
within the distance of half a mile from the said river
in the direction of the flow of the river, and within the
distance of two miles in the other direction, such dis-
tance being measured along the banks of the said river
and following its windings, and any person who shall
build any toll-bridge or toll-bridges over the said river
within the limits aoresaid, or shall ferry for hire Within
the limits aforesaid shall, without prejudice to any pro-
ceedings which may be instituted against him by the
said Frangois Xavier Galarneau and Magloire Cl6ophas
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1889 Galarneau before any court, to cause the said bridge to
GALRNEAu be destroyed, and to cause their privileges to be other-

GUILB3ULT. wise respected, pay to the said Frangois Xavier Galar-
- neau and Magloire C16ophas Galarneau treble the tolls

hereby imposed for all persons, cattle, horses and car-
riages passing over such bridge or crossing by means
of such ferry or ferries."

" Sec. 6.-The said Fran9ois Xavier Galarneau and
Magloire Clbophas Galarneau, to entitle themselves to
the benefits and advantages to them by this act granted,
shall be bound to put the said bridge into a safe and
convenient condition for the passage of travellers, cattle
or vehicles, and if the said bridge should, by accident
or otherwise, be destroyed, become unsafe or impas-
sable, the said Francois Xavier Galarneau and Magloire
Cl6ophas Galarneau shall be bound to rebuild the said
bridge within the fifteen months next following the
giving away of the said bridge, under penalty of for-
feiture of the advantages to them by this act granted;
and during any time that the said bridge shall be un-
safe or impassable they shall maintain a ferry across
the said river, for which they may recover the tolls
aforesaid."

McConville for respondent, on the motion to quash
the appeal for want of jurisdiction.

The amount claimed, one thousand ($1,000), does not
make the case appealable.

The case does not involve the validity of any of the
acts mentioned in paragraph (a) of section 29 of the
Supreme and Exchequer Courts Act.

It does not relate to any fee of office, duty, rent,
revenue or any sum of money payable to Her Majesty,
nor to any title to lands.

Does it relate to any title to a tenement ?
I believe not, because the franchise granted to the

appellants, being for the limited period of 25 years
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(section 9, ch. 97, 38 Vic.) is rather a chattel than a tene- 1889
ment which must be permanent. Blackstone, Kerr's GALARNEAU

edition (1); Abbott's Dictionary (2); Brown's New G .

Law Dictionary (3) ; Tomlin's Law Dictionary (4); -

Bouvier's Law I)ictionary (5); Maxwell Interpretation
of Statutes (6).

Is there any annual rent or such like matter or thing
where the rights in future might be bound ? I respect-
fully submit that there is no such thing.

If the view J have above expressed as to the true
construction of the statute 38 Vic., ch. 97, is correct, it
remains clear that appellants never had in the past,
have not actually, and will never have the right by
them claimed. Until they obtain another act from Par-
liament they will have no right that might hereafter
be bound by the decisions of the coarts below.

Laflamme Q.O. for appellants contra contended that
the case came within the sub-section (c) of section 29
of R. S. C.

The decision of the court on the question of juris-
diction being reserved the case was then argued on
the merits.

Laflamme. Q.C. and Charpentier for appellants con-
tended that the charter or privilege granted by the
general statute 38 Vic., chap 97, is a contract between
the public and the grantee, which warrants to the
latter, the exclusive right to build a bridge over the
River L'Assomption within the limits indicated, and
that according to the 5th section of the statute there
is an absolute prohibition to construct any other
bridge t the limits of the privilege, in favor of
the grantees, at all times provided the grantee executes

(1) P. 14. (4) Vbo. Tenement.
(2) Vbo. Tenement. (5) Vbo. Tenement.
(3) Vbo. Tenement. (6) P. 301.
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1889 the obligations mentioned in his grant. See Lessee

GAL EAU v. Douglass (1) ; Girard v. Belanger (2).

GUILBAULT. As to the damages, they contended that although it
- would be difficult to strictly determine the amount,

it appeared however by the evidence that a great
number of travellers had eluded the toll which the
-appellants had the right to claim, by using the ferry
constructed by respondent, which was open to the free
circulation of the public. In such a case, the court
must consider the determined violation of the law, and
grant to the injured party exemplary damages, or at
least sufficient to cover the probable loss that the party
may have suffered, and the sum of two hundred dol-
lars would be an extremely moderate amount.

McConville for respondent contended that the only
reasonable construction to be put upon sections 5 and
6 of the statute was that in case of accident the benefits
and privileges granted to appellants are suspended
during the fifteen months allowed for repairs. During
that time they can claim none of such benefits and
privileges; and the public, of which respondent is one,
may protect themselves in any manner that suits them,
if they are not satisfied with the appellants' ferry.

Grants of this kind are always strictly construed,
are always taken in a most favorable sense for the
King and the public, and against the grantee. They
are valid only as to what is therein precisely men-
tioned, are not to be extended beyond the terms
expressly used. Blackstone, Kerr Edition (3).

SIR W. J. RITCHIE C.J.-I am of opinion the appeal
should be dismissed with costs.

STRONG and TASCHEREAU JJ. concurred with
FOURNIER J.

(1) 3 Cranch Rep. 70. (2) Ramsay's App. Cas. 550.
(3) P. 350.
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FOURNIER J.-En vertu du statut 38 Vict., ch. 97, les 1889

appelants ont obtenu du parlement du Canada. le pri- GALARNEAU
vilige de construire un pont de p6age sur la rivibre G .

L'Assomption, dans la paroisse de L'Assomption, A. -
l'endroit appele "portage," ofi cette rivibre est navigable. Fournier J.

Le statut en leur accordant le droit de construire un
pont solide et suffisant, A la charge de le maintenir et
r~parer 6 leurs frais, les autorise & recevoir et exiger les
taux de p6ages sp6cifi6s dans le dit acte en se confor-
mant aux conditions y mentionn~es.

Le privilige accord6 est 6nonc6 dans les termes sui-
vants :

En tout temps, tant que "le dit pont sera tenu en bon 6tat de r6pa-
ration, et ouvert pour 1'usage du public, dis lors aucune personne
quelconque ne pourra eriger aucun pont on ponts, ni ne pourra faire
usage, comme moyens de traverse, de bateaux d'aucune espice pour le
passage d'aucune personne, bestiaux on voitures quelconques, moyen-
nant rtribution, sur la distance d'un demi-mille du pont dans la
direction du cours de la riviire, et sur la distance de deux miles dans
1'autre direction,... et toute personne qui coustruira un pont de p4age
on des ponts de pdage sur la dite rivibre dans les dites limites, on qui
traversera des passagers noyennant rdtribution dans les limnites sus-
dites, paiera, en outre des procds que pourront adopter contre li.
les dits Frangois-Xavier Galarneau et Magloire Clophas Galarneau,
devant les tribunaux pour faire d6truire les dits pouts et faire autre-
ment respecter leur privilige, aux dits Frangois-Xavier Galarneau et
Magloire C16ophas Galarneau, trois fois la valeur des taux, etc., etc....
Et s'il arrivait que le dit pont s'6croulit par accident on autrement,
qu'il fut d~truit, que sa travers~e devint dangereuse, on qu'il devint
impraticable, les dits Frangois-Xavier Galarnean et Magloire C16ophas
Galarneau, seront tenus de rdtablir le dit pont dans les quinze mois h
dater du jour de 1'dcroulement du pont, h peine d'6tre dichus des
avantages h eux accordis par le prdsent acte, et pendant le temps que
le dit pont sera impraticable et que sa travers6e sera dangereuse, ils
devront entretenir un passage sur la dite rivire, a raison duquel ils
pourront exiger les pdages susdits.

En 1883, les appelants out, conform6ment aux dis-
positions de ce statut, construit sur la dite rivibre
L'Assomption, A 1'endroit appel " portage," un pont,
qui fut emport6 par les glaces.
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1889 Ce pont ayant t6 reconstruit la mime ann6e et
GALARNEAU entretenu conform6ment A la loi fut de nouveau en-

GUIL'ULT. dommag6 par la glace dans le printemps de 1885, de
- maniere A le rendre impraticable. Dans le but de con-

Founier J server leur privilge de reconstruire le dit pont dans le
d6lai que leur accorde le statut, les appelants s'empres-
shrent de se conformer A la condition d'entretenir un
passage sur la rivibre, dans le cas oi le pont est devenu
impraticable, et 1'ont entretenu jusqu'A ce que le dit
pont efit t compl~tement r6par6 et mis en 6tat d'Atre
ouvert au public, ce qui eut lieu longtemps avant l'ex-
piration du d6lai de quinze mois accord6 par le statut
pour la reconstruction.

Daus le mois de juin 1885, pendant que les appelants
entretenaient, conform6ment au dit statut, une traverse
suffisante pour les besoins du public, en attendant la
reconstruction du pont endommag6, l'intim6 a ill~gale-
ment 6rig6 un pont sur la dite rivibre dans les limites
du privilige des appelants et a ouvert ce pont au
public, en exigeant des p6ages pour le passage des per-
sonnes, voitures et bestiaux, an d6triment des appelants
et en violation de leur privilege exclusif de percevoir
des p6ages dans les limites sus-mentionn6es.

Pour obtenir r6paration du tort que leur causait
l'intim6, et faire reconnaltre leur privil6ge exclusif,
les appelants intent~rent leur action en cette cause
pour faire ordonner la d6molition du pont construit
par l'intim6 et lui faire d6fense de troubler les appe-
lants dans 1'exercice de leur privilge et aussi pour
faire condamner 'intim6 A leur payer $100.00 de dom-
mages.

A cette action l'intim6 a plaid6 qu'4tant resident au
village de L'Assomption et propri~taire d'une terre sur
la dite rivibre, il est oblig6 de la traverser souvent et
d'y faire traverser ses animaux; qu'apris la destruction
du pont des appelants, il a construit vis-A-vis sa terre,
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A ses propres frais, un pout temporaire, pour son utilit6 1889
personnelle, dont i1 s'est servi jusqu'au mois de novem- GA'ARNEAU

bre suivant. v.
GUILBAULT.

Aprbs enqu~te et audition la cour Sup6rieure a donn6 -

gain de cause A l'intim6, et son jugement a 6t0 confirm6 Fournier J.

par la majorit& de la cour du Bane de la Reine.
Les raisons de ce jugement ne se trouvent que dans

les consid6rants du jugement de la cour Sup6rieure,
qui sont A l'effet que Fintim6 avait droit de construire
un pont temporaire, et sont une n6gation directe et
formelle de 1'existence du privilge des appelants
pendant la reconstruction de leur pont.

La preuve a 6tabli d'une manire certaine qu'aussi-
t6t apris l'accident les appelants se sont conform6s A la
condition qui leur est impos6e d'entretenir une traverse
suffisante pendant la reconstruction, qu'A part des acci-
dents caus6s par force majeure leur pont a toujours 6t0
tenu en bon 6tat de r6paration et ouvert pour l'usage
du public. 11s ont aussi prouve que l'intim6 a requ
des profits p6cuniaires, sous forme de p6age, de 1'ex-
ploitation de son pont. La n6gation de ces faits a 6t6
positivement contredite. La seule question qui s'61ve
en cette cause est de savoir: si pendant les 15 mois de
d6lai accord6 par le statut pour la reconstruction du
pont dans le cas d'accidents, les appelants out encore
le privikge d'empcher la construction d'aucun pout,
dans les limites qui leur sont assign6es par le statut,
en se conformant toutefois A la condition de maintenir
une traverse tel que le vent le statut, en attendant que
le pont soit rendu A la circulation.

Le jugement dont est appel a ni6 formellement cette
proposition-ainsi que la d6fense-ce qui a eu 1'effet
de mettre en question le titre des appelants et, partant,
de rendre la cause appelable comme soulevant une
question de titre A un immeuble. Cette cause tombe
6videmment sous la section d6clarant:
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1889 In any matter which relates to any title to lands or tenements

GALARNEAUwhere the rights in future might be bound-

G * et est, partant, appelable a cette cour.
GUILIBAULT.

o i La question de droit A decider repose entibrement sur
Fournier J. 1'interpr6tation du statut confbrant le privil6ge dont il

est question.
D'apr~s la cinquibme section, ce privilige doit

exister tant que le pont sera en bon 6tat de rpara-
tion et ouvert au public, et pendant tout ce temps
personne ne pourra 6riger aucun pont ni ne pourra
faire usage, comme moyen de traverse, de bateaux
d'aucune espice pour le passage des personnes, voitures
et bestiaux, moyennant r6tribution, sur la distance
d'un demi mille du pont dans la direction du cours de
la rivibre, et sur la distance de deux milles dans l'autre
direction. Ce privildge est transmissible aux h6ritiers
et ayants-cause, et doit durer pendant vingt-cinq ans.
Ce privilige, qui n'est accord6 que dans l'inthrat du
public, est prot6g6 par 1'interdiction de construire aucun
pont dans les limites accord6es et par l'imposition de
p~nalit~s de trois fois la valeur du taux de p6age contre
ceux qui traverseraient des passagers moyennant r6tri-
bution. Le statut leur donne en outre le droit de
poursuivre devant les tribunaux pour faire d6truire
les ponts qui.seraient construits en violation de leur
privilge et de faire autrement respecter le dit privil~ge.

La sixibme section pourvoit an cas o'x la communi-
cation serait interrompue par accident au pont et declare
que dans ce cas les appelants-

Shall be bound to rebuild the said bridge within fifteen months next
following the giving away of the said bridge, under penalty of forfeiture
of the advantages to them by this article granted, and during the time
that the said bridge shall be unsafe or impassable, they shall maintain
a ferry across the said river for which they may recover the tolls
aforesaid.

Cette clause loin d'autoriser l'interpr6tation de 1
cour Sup6rieure qui justifie la construction temporaire
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d'un pont par 1'intim6, pourvoit, au contraire, A la con- 1889
tinuation du privilkge pendant la construction du GALANEAU

pont, en obligeant les appelants & le reconstruire dans GUILAULT.
les quinze mois qui suivront l'accident qui l'aura rendu -

impassable, sous peine de perdre tous les privildges et
avantages qui lui sont accord6s par le statut. Elle
l'oblige aussi, pour rem6dier A l'interruption des com-
munications, 6, maintenir une traverse pour laquelle
elle 1'autorise A exiger les m~mes taux que pour le
passage sur le pont. Les appelants s'6tant conform6s
:1 cette condition, leur privil6ge d'empAcher la construc-
tion d'un pont dans leurs limites n'a pas cesse un seul
instant. Il doit, d'apris le statut, durer vingt-cinq ans,
pourvu que les appelants remplissent les obligations
qui leur sont impos~es. Ils out fait une preuve com-
plhte de l'accomplissement de ces conditions. Si l'intim6
avait m~mo temporairement le droit de construire un
pont, ce serait une n6gation du droit absolu et exciusif
des appelants pendant toute la dur6e qui leur a 6t
accord6e.

En supposant que l'intim6 n'aurait pas exig6 de
p6ages sur son pont, il n'en aurait pas moins port6
atteinte au privildge des appelants, qui auraient tout
de m~rme le droit d'en demander la d6molition pour
faire respecter leur privilge.

Ce principe a 6t0 approuv6 par la cour du Banc de
la Reine en appel, en 1874, par un jugement unanime,
infirmant celui de la cour Supbrieure dans la cause de
Girard v. B6langer et al.

II ne paralt pas y avoir de rapport r6gulier de cette
cause, mais on trouve la substance du jugement de la
cour d'Appel dans 1'ouvrage de feu 1'honorable juge
Ramsay (Ramsay Appeal Cases) (1), oft l'honorable juge
fait les observations suivantes:

Where a statutory privilege is accorded to construct a toll bridge,

(1) P. 550 et seq.
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1889 and where by the statute according such power it was enacted
"that after said bridge should be open for the public no person

GALARNEAD should erect or cause to be erected any bridge or bridges, or maintain
V.GUILBAULT. or cause to be maintained any means of communication for the carriage

of any person, cattle or carriage whatsoever for hire, across the said
Fournier J. branch of the river Yamaska, at the place above mentioned, anywhere

within one mile above and one mile and a half below the said bridge,
under the penalty of a fine of forty shillings currency for each person,
animal or carriage conveyed across the said river on any bridge or
means of communication constructed and maintained for hire, provided
nothing in said act should be constructed to deprive the public of the right
of crossing the said river within the limits aforesaid, by fording or in
canoes or otherwise without payment." A large number of people built
a subscription bridge within the limits of the said statutory privilege
avowedly with the object of avoiding the use of the toll bridge and
depriving the owner of the privilege of his custom. Held, that this
was an indirect mode of defeating the privilege aforesaid, and that the
defendants should be condemned to demolish the bridge by them con-
structed. Girard v. Bdlanger et al. Judgment reversing, September,
1874.-Monk, Taschereau, Ramsay, Sanborn, Belanger, JJ.

La doctrine 6nonc6e dans cette d6cision est certaine-
ment 16gale et son application A la cause actuelle est
6vidente.

Les appelants sont entr6s dans une savante disserta-
tion et out cit6 un grand nombre d'autorit6s pour
6tablir qu'ils avaient droit pour la protection de leur
privilige, d'empicher tout empitement sur la proprit6
publique dans les limites qui leur sont assign6es, et
qu'ils avaient droit de les faire disparaltre au moyen
de l'action populaire, ou en obtenant un bref de pro-
hibition. Il n'6tait gubre utile de ref6rer A toutes ces
autorit6s, car le statut leur donne toute la protection
n6cessaire contre quiconque enfreindrait leurs droits,
en d6cr&tant ce qui suit:

And any person who shall build toll bridge or toll bridges over the
said river within the limits aforesaid, or shall ferry for hire within
the limits aforesaid, shall, without prejudice to any proceeding which
may be instituted against him by the said (the appellants) before any
court, to cause the said bridge to be destroyed, and to cause their pri-
vilege to be otherwise respected.

Cette clause leur ouvre tons les moyens de droit
pour la protection de leur propri6t6.
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Bien que la preuve ait 6tabli qu'un grand nombre 1889

de personnes ait pass6 sur le pont du dbfendeur, an GALARNEAU

pr6judice des appelants, et qu'en consfquence ceux-ci -.
ont d-h souffrir des dommages; cependant le montant - T.

n'en a pas Ut d6termin6, 1'action ayant pour but prin- Fournier J.

cipal de faire reconaltre le privilhge exclusif des
appelants, il ne saurait, dans ces circonstances, 6tre
accord6 que des dommages nominaux.

En cons6quence, le jugement de cette cour devrait
accorder aux appelants les conclusions de leur d~clara-
tion, moims la d6molition du pont que le d6fendeur
a fait enlever dans l'automne de 1885, et le dit d6fen-
deur, en outre, condamn6 A la somme de $50 de dom-
mages avec int6rit et les d6pens dans les deux causes
distraits en faveur du procureur des appelants.

PATTERSON J.-I am unable to understand the
statute 38 Vic., chap. 97, in the same way as some of
my learned brethren, nor can I see that it ought to
mean what they interpret it to mean.

The exclusive privilege of maintaining a toll bridge
across the River l'Assomption is. given to Galarneau,
who is protected by the prohibition of all other persons
from transporting persons vehicles, &c., across the
river for hire, either by bridge or ferry, within the
specified limits, so long as the bridge is kept in good
repair and open for the use of the public. If the
bridge is destroyed or becomes unsafe or impassable
Galarneau is bound to restore it within fifteen months
on pain of the forfeiture of his privileges, and in the
meantime to maintain a ferry.

Now his exclusive privileges are in terms extended
only to such times as the bridge is in good repair and
open for use to the public. He is bound, it is true, to
maintain a ferry while the bridge is not available, but
I find no exclusive privilege attached to that, nor do I
perceive on what public principle there should be
such an exclusive privilege.
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1889 The object of the monopoly is the bridge. The con-

GAL AREAU sideration for it is the providing a bridge, not a ferry.
'V. The privilege connected with the bridge being pre-

3 served to the grantee during the time, not exceeding
Patterson J. fifteen months, when there is no bridge there, it is

reasonable that he should during the time furnish the
public with a ferry which, though not so useful as a
bridge, is the best temporary substitute. That is the
price of the maintenance of the monopoly given in
respect of the bridge, which monopoly, by the terms of
the statute as I read them, is suspended while the
bridge is not available, but becomes again operative
when the bridge is restored.

That seems to me the plain reading of the statute,
and I do not see why it should be otherwise, or why
as soon as the bridge is gone, any one should not be at
liberty to build another and use it until the toll bridge
is restored. The public was to have a bridge. That
was the object and excuse of the monopoly, and I
should be surprised to find the statute fordidding the
temporary use of another bridge, which temporary use
might become permanent if the fifteen months elapsed
without the other being restored.

I think this appeal should be dismissed.

Appeal allowed with costs.

Solicitor for appellants: M. E. Charpentier.

Solicitors for respondent: McConville Renaud.
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WALTER J. SCAMIMELL AND CHAS.A
E. SCAMMELL (PLAINTIFFS)......... 188

*Oct. 28.
AND

STEPHEN K. F. JAMES (DEFENDANT)...RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Apeal-Security for costs-Right to benefit of-Interest of third party-
Practice-Discretion of court below-Jurisdiction.

S. brought an action against J. and issued a writ of capias. Bail was
given and special bail entered in due course but the bail-piece was
not filed, nor judgment entered against J., for some months after.
On application to a judge in chambers an order was made for the
discharge of the bail on account of delay in entering up judg-
ment, and the full court refused to set aside such order. An
appeal was brought to the Supreme Court of Canada entitled in
the suit against J., from the judgment of the full court, and the
bond for security for costs was given to J.

Held,-That as the bail, the only parties really interested in the appeal,
were not before the court and not entitled to the benefit of the
bond, the appeal must be quashed for want of proper security.

Held also, that the appeal would not lie as the matter was simply one
of practice, in the discretion of the court below.

APPEAL from a decision of the Supreme Court of
New Brunswick refusing to rescind an order made by
a judge in chambers ordering an exoneretur to be enter-
ed on the bail-piece and the bail discharged.

An action by Scammell Bros. against James was com-
menced by writ of capias and defendant appeared, gave
bail, and entered special bail in due course. The con-
dition of the bail bond was that the jutlgment should
be satisfied or the defendant would not leave or be
absent from the Province within six months after
judgment without leave of the court or a judge. No
defence was offered to the action, and judgment was

*PRESENT-Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne
and Patterson JJ.

38
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1889 signed but not for some months after the entry of special

Sa LL bail. Application was made to a judge in chambers
V. to have the bail discharged for delay in entering up

JAMES.

- judgment which was granted. The plaintiffs moved
the full court to have the judge's order rescinded, which
was refused, and an appeal v as brought to the Supreme
Court of Canada. Such appeal was brought as in the
original suit against J. and the bond for security for
costs was given to J.

McLeod Q.C. and C. A. Palmer for the appellants cited,
on the question of jurisdiction, Kandick v. Morrison (1);
Gladwin v. Cummings (2), Jones v. 'lck (3), and offered,
if necessary, to procure another bond in favor of the bail.

Jack for the respondent was not called on.

Sir W. J. RITCHIE C.J.-The majority of the court
are of opinion that the case is not appealable. As for
myself I cannot get over the difficulty as to the bond.
We have no evidence that the bail knew anything of
the proceedings in this appeal or took any part in them.
The factum is signed by counsel for the respondent and
all the proceedings are in his name. The parties really
interested are not before us and have no security for
costs.

STRONG J.-I think the want of security is fatal to
this appeal. The bail have never had a word of notice.
The respondent is the defendant in the original action,
the bond is given to him and he is the only person
who can avail himself of it. The factum, too, is signed
by the counsel for the respondent. The proceeding,
therefore, is one in which the real parties are not
before us. As to substituting a proper bond in favor
of the bail for the one given, that is out of the question,
as the time for giving security has elapsed.

(1) 2 Can. S. C. R. 12. (2) Cassels's Dig. 245.
(3) 11 Can. S. C. R. 197.
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I also doubt whether the judgment appealed from 1889
is a final judgment. I am inclined to consider it a ScAM1 ELL

mere matter of practice in which the decision of the a

court below should be binding. We have in this court -

to deal with different systems of practice with which Strong J.

the judges of the court below are much more familiar
than we can possibly be. In refusing to consider such
matters we simply obey the provision of the statute
requiring us to follow the practice of the Privy
Council when no rule is laid down by the statute itself.

TASCHEREAU J. concurred.

GWYNNE J.-I am not prepared to hold that this is
not a final judgment. I think it is conclusive, and as
to the bond I should be glad if it could be rectified. If
the bail knew of it, and accepted it, and came here to
argue it, I do not see why we might not hear them.

PATTERSON J.- I agree with what has been said as
to our not having jurisdiction and cannot see that this
is an appealable case. An appeal only lies from a final
judgment, which is defined as " any judgment, rule,
order or decision whereby the action, suit, cause,
matter or other judicial proceeding is finally deter-
mined and concluded." I do not see how we can read
these words "or other judicial proceeding" so as to
include a collateral matter in some other action.
There may be no other remedy, but the court below
must have control of its own practice and have full
power to deal with such cases as these (1).

Appeal quashed with costs.

Solicitor for appellants: C. A. Palmer.

Solicitor for respondent: H. G. Betts.

(1) See Blakey v. Latham, 43 Ch. D. 23.

38Y
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1889 JOSEPH M. DUFRESNE at al,(PLAIN- A
S" TIFFS) .PELANS............................... P;

*Feby.20,21.
*April 30. AND

DAME MARIA DIXON, (PETITIONER).. .RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Petition en nullite' de dicret-Seizure super non possidente-Art. 632 0.
C. P.-Registration of real rights-Art. 2091 C. C.

D. (respondent) proprietor of alot in Montreal sold it to C. et al. In
1879, C., who had acquired the interests of his co-owners retro-
ceded the lot in question to D. In July, 1884, the sheriff of the
district at the instance of J. M. D. et al., (appellants) judgment
creditors of C. seized, sold and adjudicated the lot in question to
G. et al, who paid the adjudication and obtained a sheriff's title to
the lot in question. D. did not register her deed of retrocession
until 3rd October, 1884, being a date subsequent to the
seizure and sale by the sheriff, but prior to the registration of the
deed from the sheriff.

Thereupon D. by a petition en nullited en dicret prayed that the seizure,
sale, adjudication and sheriff's title be set aside and declared null
as having been made super non domino. At the trial it was proven
that from the date of the deed of retrocession D. had been assessed
for the lot in question and paid taxes thereon, and that it was in
the possession of one McA. as her tenant at the time of the seizure.

Held,-Affirming the judgment of the court below, that the seizure and
sale in the present instance having been made super non domino et
non possidente, the sheriff's title was null. Art. 632 C. C. P.

Per Taschereau J.-The provisions of Arts. 2090 and 2091 C. C. refer
to a valid seizure and sale, and cannot be invoked against the
registration of the deed of retrocession by the respondent.

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (Appeal Side) affirming the
judgment of the Superior Court by which the appel-
lants' contestation of respondent's petition en nullitd de
dicret was dismissed.

*PAEsENT,-Strong, Fournier, Taschereau, Gwynne, and Patterson JJ.
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This case originated out of a judicial sale of a lot of 1889

land, situate in the city of Montreal, belonging to DUFRESNE

respondent, under a judgment in favor of the appel- DI.
lants against the vacant estate of one Campbell for the -

sum of $8,388.60.
The lot of land in question was sold by the Sheriff

of Montreal at the instance of appellants who repre-
sented the same, as belonging to the vacant estate of
said Campbell, to which one Benjamin Clement had
been appointed curator.

The resp dent by petition to the Superior Court
sitting at Montreal, prayed for and obtained the set-
ting aside of the sheriff's decree.

The circumstances under which the petition to an-
nul the decree was granted are as follows :

Respondent acquired in February, 1859, by good
and valid title a lot of land fronting on Papineau road,
subsequently entered upon the cadastre (official plan
and book of reference) of St. Mary's Ward of the City
of Montreal, under the No. 857.

On the 19th of November 1874, respondent sold this
lot of land to William A. Campbell, Joseph Moise
Dufresne and Simbon Pagnuelo, who acquired the
same, jointly and severally, for the sum of $7,000.00,
on which she received $3,000.00, in cash, said pur-
chasers binding themselves to pay the balance of
$4,000 00, with interest, within ten years from the date
of the deed.

On the 22nd December, 1875, with the consent of
Simbon Pagnuelo, Joseph Moise Dufresne in first
instance, and later, on the 1st August, 1877, of the said
Sim6on Pagnuelo, sold their respective shares in the
said lot of land to their co-purchaser William A.
Campbell, who undertook to satisfy all the conditions
and undertakings of their deed of the 19th November,
1874, and more particularly to pay for them to the
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1889 respondent their share of the balance of the purchase
DUFRESNE money ($4,000 00).

DIXoN. On the same day (1st August, 1877) that the said
- Sim6on Pagnuelo thus sold his rights in the said lot

of land respondent, by another deed executed between
her and the said William A. Campbell, agreed to
reduce in his favor the said balance of $4,000.00 to the
sum of $3,000.00 of which last amount the lot of land
was to remain mortgaged in favor of respondent.

Subsequently, on the 22nd April, 1879, William A.
Campbell being unable to pay the balance of $3,000.00,
and wishing to relieve himself, as well as Dufresne
and Pagnuelo, from their liability for said amount,
executed another deed in favor of respondent, whereby
he retroceded. the lot of land in question to respondent,
who immediately took possession thereof and con-
tinued to occupy and enjoy the same. This deed was
duly registered on the 28th of November, 1884.

On the 27th of June, 1884, the appellants (who are
the identical Joseph Moise Dufresne and Sim6on
Pagnuelo, above referred to) obtained against one
Benjamin Cl6ment, in his quality of curator to the
vacant estate of the said William A Campbell, who
had recently died, a judgment for the sum of $8,388.00,
and proceeded to issue execution under said judgment
by order of their attorneys, of whom Mr. Pagnuelo,
above mentioned, was one. They instructed the
Sheriff of Montreal to accept from B. Cl6ment, &s-
qualit6, a return of nulla bona and ordered him to pro-
ceed to the seizure of several immovables, and amongst
others the lot of land now in question, which had been
retroceded, by W. A. Campbell to respondent, on the
22nd April, 1879, as well for his benefit as in the interest
of the appellants.

On the 25th of July, 1884, the sheriff seized the lot
of land in question but failed to furnish the registrar
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of the Registration Division of Montreal-East, wherein 1889
said lot of land is situate, with the legal notification DU FRSNE

required by the Statute 43-44 Vict. ch. 25, sects. 3, 5 D .
and 14.

On the 3rd of October, 1884, date of the sheriff's sale,
said lot of land was adjudicated to Simbon Pagnuelo,
already referred to, for the sum of $1,400.00; but he
having declared, as appears by the prochs-verbal of
the sale, that there was an error in his bid, the pro-
perty was adjudged to one George W. Parent, for the
sum of $1,350.00.

Seven months after this adjudication, on the 4th of
May, 1885, George W. Parent transferred his right of
adjudication to the mis-en-cause Alphonse Racine,
Thomas Gauthier and Cl6ophas Beausoleil, who paid
the sheriff the adjudication price and obtained their
title; and then for the first time respondent was
informed that her property had been seized, sold and
adjudicated at the instance of Joseph Moise Dufresne
and Simaon Pagnuelo.

The respondent by her petition to the Superior
Court prayed that she be declared to be the true and
lawful proprietor of the lot of land in question, and
that the seizure, sale, adjudication and sheriff's title
granted under the circumstances above mentioned, be
set aside and declared null; that the decree be quashed
as having been made super non domino, and respondent
maintained in her possession and proprietorship of the
lot of land in question notwithstanding said decree.

Pasnuelo Q.C. for appellant contended, -that an un-
registered sale of real estate, such as the deed of retro-
cession by Campbell to respondent in this case, is incom-
plete, without effect, and confers no right of ownership
to the buyer against a seizing creditor of the vendor,
and that the registration of the deed of sale of such
real estate after seizure has no effect when the seizure
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1889 is followed by judicial expropriation, and cited and
DUFRESNE commented on Art. 2090, 2091, 2082 C.C. ; Arts. 644,

v 646, 597, 652 0. C. P. ; Pothier, Vente (1); Mourlon,

- Transcription (2); Laurent (3); Troplong, Transcription
(4); Lefebvre v. Branch aud (5); Pothier, Substitutions (6);
Charlebois v. Sauvd (7) ; Farmer v. Devlin (8) ; Les
Ecclisiastiques du Srinaire de Montrdal v. La Socildd

de Construction (9): Adam v. Flanders (10); Charland v.
Faucher (11) ; see also Aubry et Rau (12) ; Bravard
Veyribres, Droit Commercial (13); Nancy, 27th Decem-
ber, 1879 (14); Rhdaume v. Bourdon (15) ; La Soci6ld de
Construction M6tropolitaine v. Beauchamp et David
opposant (16).

. Geoffrion Q. C. followed on behalf of the appellants
and contended: that the respondent had been guilty of
laches, and that under art. 20830.0. she could not claim
any right to the property against Campbell's creditors
until she registered her title, and submitted that under
art. 632 C. C. P. the seizure was good, as Campbell's
estate had remained in possession, towards third
parties, and was in possession animo domino at the time
of the seizure.

The learned counsel also contended that the judg-
ment of the Court of Queen's Bench should be reversed
because, supposing respondent to havebeen proprietor
and in possession of the said lot of land, she should
have opposed the sale within the time fixed by law ;
and in default of so doing, her rights of ownership
resolve themselves into a privileged claim upon the

(1) No. 318. (9) 28 L. C. J. 23.
(2) Vol. 2 No. 445. (10) 3 Legal News 5.
(3) 29 Vol. No. 159. (11) 9 Legal News, 61.
(4) No. 22.. (12) 2 Vol. sec. 209 and note 80.
(5) 22 L. C. J. 73. (13) 5, p. 295, note 1.
(6) Bugnet's Ed., vol. 8 No. 35. (14) S. V. 80, 2, 174.
(7) 15 Rev. Leg. 653. (15) 31 L. C. J. 170.
(8) 15 Rev. Lg. 621. (16) 3 Legal News 135.
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proceeds of the sale ; 1st, because W. A. Campbell's ]889

vacant succession was bankrupt, and registration of a DUFRESNE

deed of sale after bankruptcy was illegal and has no
effect; 2nd, because appellants, by registering a demand -

of separation de patrimoine, secured a privilege on the

real estate in question, which rendered ineffective the
subsequent registration of the respondent's deed of sale,
and which could not be affected by such subsequent
registration; 3rd, because, supposing that respondent
secured against the appellants a right of ownership by
registering her deed of sale after the sheriff's sale she
should at least pay the costs of the seizure and sale by
the sheriff, and all damages caused to appellants by such
tardy and late registration.

Lacoste Q. C. and Grenier for respondent contended
1st, that the evidence in the case already established the
fact that the seizure had been made super non domino
et non possidente, and consequently was a nullity. Arts.
632 C. C. P., Pothier, Civil Procedure (1); Pigeau (2) ;
Guyot (3) ; Tessier v. Bienjonetti (4) ; Wilson v. Cald-
well (5) ; Consolidated Bank of Canada v. Town of St.
Henri (6); Guyot (7); Re Tempest v. Baby (8); arts. 637,
638 C. C. P.

And 2nd, that the registration by the respondent of
her title (the deed of retrocession by Campbell) sub-
sequent to the seizure and sale by the sheriff, but prior
to the emission of the sheriff's title, and consequently
to its registration, is valid as against the claims of the
purchasers at sheriff's sale. Citing arts. 2089, 2098 C.
C.; Verdier, Transcription Hypoth6caire (9) ; Troplong,
Transcription Hypoth6caire (10); Mourlon de la Trans-

(1) Nos. 525, 526. (6) 5 Legal News, p. 231.
(2) 1 Vol. 779. (7) Vo. Dicret 307.
(3) Vol 5, Vo. D~cret p. 307. (8) 2 Dor. Q. B. 371.
(4) 16 L. C. R. 152. (9) Vol. 2, No. 927, Nos. 298,
(5) 3 Rev. de Lg. 476. 299, 301, 302.

(10) Nos. 143, 144, 153.
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1889 cription (1) ; Troplong, Vente (2); Aubry et Rau (3);
DUFRESNE Re Caya v. Pellerin (4) ; Re Dallaible v. Gravel (5) ; Re

DVXO. Adam v. Flanders (6); Re Begin (7) ; and that more-
- over the question of registration could not arise in this

case if the sale was super non domino.

FOURNIER J.-Les faits an sujet desquels s'61vent
les questions de droit soumises A la consid6ration de
cette cour sont comme suit:-

En 1859, la Requ~rante, Mme Dixon, acquit 1'im-
meuble en question, situ6 dans le quartier Ste-Marie
de Montr6al.

En 1874, elle vendit cet immeuble AI Messieurs Camp-
bell, Dufresne et Pagnuelo. Par des actes de 1875 et de
1877, Messieurs Dufresne et Pagnuelo vendirent leir
part A leur co-propri6taire Campbell, A la charge par ce
dernier de payer & Madame Dixon, 1'Intimbe, la bal-
ance du prix de vente originaire, $4,000.

Le ler aoOt 1877, par une transaction entre Campbell
et Mme Dixon, cette dernibre consentit A r6duire cette
balance de $4,000 A $3,000, en conservant son hypoth6-
que pour cette somme sur l'immeuble en question.

En 1879, Campbell, se trouvant incapable de payer
& Madame Dixon la balance de $3,000, a fait acte de
r6trocession de l'immeuble ! la condition de lib6rer
Messieurs Campbell, Pagnuelo et Dufresne, les appel-
ants en cette cause, de la dette en question.

Campbell est d6c6d6 plus tard et Benjamin CI6ment
a 6 nomm6 curateur A sa succession vacante.

En 1884, les appelants, Dufresne et Pagnuelo, ayant
obtenu jugement contre le curateur C16ment, firent
saisir l'immeuble en question qui fut adjug6, le 3
octobre 18i4, & M. Pagnuelo, et par d6claration d'erreur

(1) Nos. 78, 79, 455, 559, 486. (4) 2 Rev. Lg. 44.
(2) P. 231. (5) 22 L. C. J. 286.
(3) 2 Vol. pp. 312, 313, 315. (6) 3 Legal News, p. 5.

(7) 6 Q. L. R. 52.
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dans 1'enchbre, Geo. W. Parent, le pr6c6dent ench6ris- 1889
seur, fut d6clar6 adjudicataire. DUFRE8NE

Parent n'ayant pas pay6 l'adjudication, sept mois DvX.
apris, savoir, le 4 mai 1885, transporta son droit d'ad- -

judication aux adjudicataires actuels, MM. Racine, Fournier J.
Gauthier et Beausoleil, qui ont pay6 alors le prix d'ad-
judication, et auxquels le sh6rif accorda un titre.

La preuve a 6tabli de la manibre la plus positive que
pendant les cinq annies qui ont prbc~d6 la saisie, I'in-
timbe (Maria Dixon) a 6 seule ouvertement et publi-
quement en possession de l'immeuble en question en
cette cause. C'est elle dont le nom est port6 sur le
r6le de cotisation de la cit6 de Montr.al comme pro-
pri6taire, et c'est aussi elle qui en a acquitt6 toutes les
taxes pendant cette p6riode.

Pendant ces cinq ann6es, le t6moin McAvoy a prouv6
qu'il avait occup6 cette propri6t6 comme locataire de
l'intimbe.

Le curateur, interrog6 comme t6moin, a d6c1ar6 qu'il
n'avait jamais fait aucun acte de possession de cette
propri6t6 ni d'aucune autre appartenant A Campbell.

Cette preuve, qui n'a.W6 nullement contredite, 6tablit
comme une certitude le fait que le curateur A la succes-
sion n'a jamais 6t en possession de cet immeuble, qui
n'est pas sorti de celle de l'intimbe depuis qu'elle en
est redevenue propri6taire par 1'acte de r6trocession
que Campbell Ini en avait consenti en 1879.

L'article 632, C. P. C., est 6videmment fait pour ren-
contrer ce cas:

On ne peut, dit cet article, saisir les immeubles que sur la personne
condainnic qui les posshde on est rdputie les poss~der anitmo domini.

La cour a &t unanime A d6clarer la saisie en cette
cause nulle, comme faite contrairement A la disposition
de cet article.

A l'appui de cette d6cision, l'autorit6 suivante de
Verdier (1) a 6t0 cit6e:

(1) Vol 2, Transcription hypothicaire, no 299.
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1889 Par cons6quent, si Pon suppose que la vente a pr6cidi la saisie, il est
- certain que celle-ci est radicalement nulle, puisqu'elle porte sur un bien

D E qui n'itait plus dans le patrinoine du dibiteur. La transcription qui
DIXON. surviendrait ne saurait donner la vie h un acte qui est mort-nd, selon

Fournier J.1'expression de M. Dalloz. Elle ne saurait avoir aucune efficacit6. La
saisie, nulle dans lorigine, est comme non avenue. Si la saisie a pri-
cid6 la vente la position est la mime, et les risultats sont identiques.
Tant que la saisie n'a pas ti transcrite, elle n'enlive pas au saisi le
droit de vendre. Dis lors, s'il a us6 de cette facultd, la vente a pour
effet immidiat de le disinvestir, ainsi que ses ayant-cause. Or, le
saisissant, n'ayant aucun droit rbel qui lui soit propre et indipendant
de celui du saisi, n'est qu'un ayant-cause; il est bien obligi de subir la
vente. La saisie, dit M. Dalloz, a t6 frappie de mort par cette vente;
son objet lui a ichappA; ds lors, la transcription n'a pu lui rendre
ultrieurement la vie qu'elle a perdue.

Je suis d'avis de confirmer le jugement de la cour
du Bano de la Reine avec d6pens.

TASCiiEREAU J.-The Superior Court in Montreal
granted this petition and annulled the sale thereof on
the ground inter alia that the seizure and sale had
been made super non domino. The Court of Queen's
Bench confirmed that judgment.

I am of opinion that these judgments were right.
There can be no question as to. the law. " The seizure
of immovables " says Art. 632 C.C.P. "can only be
made against the judgment debtor " and " he must be
or be reputed to be in possession of the same animo
domini.

Pothier, Civil Procedure, says (1).
On ne pent saisir riellement que sur la personne qui s'est obligie

par Pacte on qui a 4t6 condamnde par le jugement en vertu duquel on
saisit, car toute exicution cesse par la mort de Poblig6 on condamn6.

La saisie rielle doit se faire stir le propriitaire de Phiritage, une saisie
faite super non domino est nulle. Observez nianmoins qu'on entend
par propri6taire, non pas seulement celui qui 1est dans la v6rit6, mais
encore ceui qui posside Phiritage animo domini, soit qu'il en soit
viritablement propri6taire, soit qu'il ne le soit pas, car il est riput6
P'tre, lorsque le v6ritable propriftaire ne riclame point.

(1) Nos. 525, 526.
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Bugnet in a note on above, says (1): 1889

Contre le propri6taire apparent. sauf le droit de revendication de la DUFRESNE

part du propriitaire v6ritable, qui pourra m~me, en rhgle g6nerale' .
demander la nullit6 de Padjudication. L'adjudicataire (sur saisie
immobilibre) ne transmet h Padjudicataire d'autres droits & la pro- Taschereau
pridt6 que ceux appartenant au saisi.

Pigeau (2) and D'H6ricourt (3) are also in support of
respondent's contention; and Guyot (4) says:

Lorsqu'un immeuble a t saisi r6ellement sur celui qui n'en 6tait
pas propridtaire et que celui h qui il appartenait en est rest6 paisible
possesseur jusqu'h Padjudication, la saisie rdelle, les cribes et Padjudi-
cation ne peuvent faire aucun prdjudice an v6ritable propristaire, car
pour qu'un bien puisse etre valablement adjug6 par d6cret, il faut qu'il
soit devenu le gage de la justice et des cr6anciers de la partie saisie.

Now as to the evidence in this case the two courts
below have found as a matter of fact that the curator
to the estate, Campbell, upon whom the sale was
made, was not then in possession of the immovable in
question; and the evidence fully supports that finding
of fact. The curator himself, examined as a witness,
admits that he never made any act of possession of
that property.

I would dismiss this appeal with costs.
I do not allude to the question of registration raised

by the appellant as, in my opinion, it cannot affect
this case. Even if Mrs. Dixon had never registered the
deed of retrocession, she would be entitled to get this
seizure and sale set aside. Art. 2091 C C. refers to a
valid seizure-a lawful sale. Here we hold that there
has been no sale, that the so-called sale is a nullity.

Appeal dismissed woith costs.

Solicitors for appellants: Pagnuelo, Taillon, Bonin
.Duffault.

Solicitors for respondent: Curran 4 Grenier.

(1) 10 Vol. 243. (3) P. 49,
(2) Vol. 1, p. 779. (4) Vol. 5; Vo Dcret, p.. 307.
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.1889 THE CANADIAN PACIFIC RAIL-
*June 14.WAY COMPANY..................... APPELLANTS

* Oct. 11. AND

THE LITTLE SEMINARY OF STE. RESPONDENTS.
TH I SE ..............................

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal-Expropriation of land-Order by judge in chambers as to moneys
deposited-R.S.C. ch. 135 sec. 28-43 Vic. ch. 9, sec. 9, sub-sec. 31-
Persona designata-R.S.C. ch. 109 sec. 88 sub-secs. 26 and 31.

The College of Ste. Thtrbse having petitioned for an order for pay-
ment to them of a sum of $4,000 deposited by the appellants as
security for land taken for railway purposes, a judge of the
Superior Court in chambers after formal answer and hearing of
the parties granted the order under the Railway Act, R. S. C. ch.
109, sec. 8 sub-sec. 31. The railway company appealed against
this order to the Court of Queen's Bench for Lower Canada
(Appeal Side) and that court affirmed the decision of the judge
of the Superior Court.

Held, that the order in question having been made by a judge sitting
in chambers, and, further, acting under the statute as a persona
desgnata, the proceedings had not originated in a Superior Court
within the meaning of section 28 of the Supreme and Exchequer
Courts Act, and the case was therefore not appealable.

Per Gwynne and Patterson JJ. That an abandonment of a notice to
take lands for railway purposes must take place while the notice
is still a notice and before the intention has been exercised by
taking the lands. R. S. C. ch. 109, sec. 8 -sub-sec. 26.

That the proper mode of enforcing an award of compensation made

under the Railway Act is by an order from the judge.

Quere-Whether sub-see. 34 of sec. 8 of ch. 109 R.S.C. permits posses-
sion to be given before the price is fixed and paid of any land
except land on which some work of construction is to be at once
proceeded with.

*PRESENT :-Sir W. J. Ritchie, C.J., and Fournier, Taschereau,
Gwynne and Patterson JJ.
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APPEAL from a judgment of the Court of Queen's 1889
Bench confirming a judgment of the Superior Court at THE

CANADIAN
Terrebonne, granting a petition of the respondents for PACIFIC
the payment to them of a deposit of $4,000, made by RAILWAY

the aymnt o thm o a epost o $4000,mad byCOMPANY

the appellants in the Bank of Montreal, under the V
THE LITTLE

provisions of the Railway Act R. S. C. ch. 109, the SEMINARY

petitioners claiming the right to be paid under an o STE.
petiionrs laiingTH191tSE.

award of arbitrators rendered in certain expropriation -

proceedings between the parties under the said act.
The litigation in question in this case arose out of

proceedings taken by the railway company to expro-
priate a piece of land to be used as a gravel pit. The
company gave a notice of expropriation on the 18th
August, 1886, expropriating the piece of land in ques-
tion, and subsequently applied to the court under
section 9, sub-section 38 of the Consolidated Railway
Act, 1879 (sec. 9 Revised Statutes of Canada ch. 109)
for a warrant of possession, and deposited, in accord-
ance with the order of the judge granting the warrant,
the sum of $4,000 in the Bank of Montreal, as security
under the provisions of the last mentioned section.
Arbitrators were appointed on both sides, and a third
arbitrator chosen, and the arbitration proceedings went
on; and the proprietors, respondents here, seemed to
have closed their evidence, when, on the 11th Oct.
1887, a notice of discontinuance was served upon the
proprietors and upon the arbitrators, under the pro-
visions of sub-section 26 of section 8, by which notice
the appellants declared they abandoned and desisted
from the notice of expropriation, and from all proceed-'
ings for the expropriation of the property mentioned
therein, declaring their willingness to pay to the
respondents all damages and costs by them incurred in
consequence of such notice and abandonment; and on
the 14th of October the railway company served a
notarial notice upon the respondents setting out the
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1889 fact of their discontinuance, and that the railway com-

THE pany were removing from the property of the respond-
CANADIAN ent8 their rails, plant and other materials, in order toPACIFIC
RAILWAY restore the possession to them, and notifying the

COMPANY
THEr.,Y respondents that the railway company abandoned the

THE LITTLE possession and occupation of the land in question, and
SEMINARY

OF STE. offering to pay all damages together with the value
THRPSE. of the use and occupation of the property while in

possession of the company, and all costs incurred in

the expropriation proceedings. The company took

possession, but on account of a verbal error made

in the first notice of abandonment, as to the date of the

notice of expropriation, a second notice of abandonment

was served upon the proprietors and the arbitrators on

the 22nd October, and on the same day a second nota-

rial notification and protest was served upon the
proprietors, respondents here, setting out all the facts

in connection with the case, and tendering to the

respondents, in full payment of all damages and costs
incurred by them, $2,500.

On the 25th October, the appellants' instituted an
action setting out all the facts in connection with the
expropriation proceedings, whereby they declared their
willingness to pay the costs and damages incurred by
the proprietors, and renewed their tender of $2,500,
further praying that it be declared that the functions
of the arbitrators had ceased by the service of the notice
of abandonment, and that they be prohibited and en-
joined from further proceeding with the arbitration.

Notwithstanding these proceedings, the arbitrators pro-

ceeded to and did render their award on the 27th Octo-
ber, by which they gave to the seminary, respondents
here, $7,500 as indemnity for the land taken by the
company and for all loss and damage resulting from
its expropriation. Immediately thereafter the company,
appellants,fyled an incidental or supplementary demand
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to their action already taken, by which they asked 1889

that their award should be declared illegal and invalid, -
and be set aside. CANADIAN

PACIFIC
The respondents subsequently presented the petition RAILWAY

COMPANY
praying that an order should issue to the Bank of e.
Montreal to pay to them the said sum of $4,000, in THE LITTLE

SEMINARY
accordance with the terms and in part payment of the OF STE.
award. It is from the .judgment granting this petition THERESE.

that the appeal was taken.

H. Abbott Q.C. for appellants.
[The learned counsel having stated the nature of the

appeal the court raised a question as to their jurisdic-
tion, for the reasons-1st, that the original cause of
action did not arise in a Superior Court ; 2nd, that it
was not a final judgment ; 3rd, that it was a matter
within the judicial discretion of the judge; and counsel
was requested to argue the question of jurisdiction.]

The statute requires the order to be made by a judge

of a Superior Court, and in the Province of Quebec the
judicial act of a judge in chambers is the act of the
court. Then, as an appeal lies to the Court of Appeal
in the Province of Quebec, it will lie to this court.
Wilkins v. Geddes (1) ; Shields v. Peak (2) ; Chevallier
v. Cuvillier (3) ; Philbrick v. Ont. 4- Quebec Ry. Co. (4);
McKinnon v. Kerouack (5).

This order finally disposes of the right to the money
in the bank which is a substantial matter between the
parties, and it is a final judgment as to that money
under the Supreme Court Act. Herring v. Napanee 4-
Tamzoorth Ry. Co. (6) ; Re Leach (7) ; Horton v. The
Canada Central fy. Co. (8).

This is not a matter of judicial discretion. The judge

(1) 3 Can. S. C. R. 203. (5) 15 Can. S. C. R. 111.
(2) 8 Can. S. C. R. 579. (6) 5 0. R. 354.
(3) 4 Can S. C. R. 579. (7) 8 0. R. 222.
(4) 11 P. R. Ont. 373. (8) 45 IJ.. C. Q, B. 143.
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1889 must either make or refuse the order. He could not
THE1 make a conditional order or impose terms.

CANADIAN Then as to the merits. The statute expressly gives aPACIFICM
RAILWAY right to abandon the expropriation, and reading sections

COMPANY ...
C P eight and nine together, it is clear that it applies as

THE LITTLE well in case of land taken for materials as for a roadSEMINARY
OF STE. bed, and as well after taking possession as before it.

THARkSE. Grimshaw v. G. T R. Co (1) ; Moore v. Central Ontario

Ry. Co. (2) ; Cawthra v. Hamilton J Erie Ry. ( o. (3). At

common law appellants had a right to discontinue their
proceedings in expropriation without regard to the

provisions of the Railway Act, Foisy L& Dory (4);
Dillon's Municipal Corporations (5); Hudson R. R. Co.
v. Outwater (6) ; in re Anthony Street (7) ; in re Wall

Street (8) ; in re Commissioners of Washington Park (9) ;
People v. Trustees of Brooklyn (10) ; Mayor v. Musgrave

(11) ; Cripps on Compensation (12).

S. Pagnuelo Q.C. for respondent.
The order as to the money in the bank is to be made

by a judge as persona designata. The statute might

have directed any person to make the order and the
fact of the person being a judge cannot make his act
the act of the court.

The judge in making the order must exercise his dis-
cretion and sec. 27 of the Supreme Court Act therefore
prohibits an appeal from his decision.

This is not a final judgment, for if the award should

be set aside, the court would then rescind the order and

direct re-payment of the money.
On the merits we contend the order was properly

made. It is only in extra judicial awards, that is,

(1) 15 U. C. Q. B. 224. (7) 20 Wendell, 618.
(2) 2 Ont. Rep. 647. (8) 17 Barbour 618.
(3) 35 U. C. Q. B. 581. (9) 56 N. Y., 144.
(4) Ramsay's Appeal Cases, p. 59. (10) 1 Wendell 318.
(5) P. 473 and note 1, 474-5. (11) 30 Am. Rep., 459,
(6) 3 Sandford's N. Y. 689. (12) P. 235.
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where the submission is voluntary, that an action is 1889
required, here no action on the award was necessary. THE
Arts. 311, 345, 1343, C. C. P. CANADIAN

PACIFIC
Under the statute only the notice, and not the expro- RAILWAY

COMPANYpriation itself, can be abandoned, and, moreover, the Isy
abandonment contemplated is only in case of the land THE LITTLE

SEMINARY
being required for a road bed and not when it is for or STE.

material, otherwise the land might be made valueless THRkSE.

and the owner have no redress.
The owner has a right to compensation in the man-

ner prescribed by the statute for what he has virtually
sold, and cannot be deprived of such right by a mere
notice of intention to abandon. Art. 1472 C. C. and
Pothier Vente (1).

SIP W. J. RITCHIE, C.J.-I think this appeal should
be quashed on the ground that a judge in chambers in
Quebec, before whom the proceedings originated, is not
a Superior Court, and therefore the case is not appeal-
able. And I also think that under the Railway Act
the judge is a persona designata.

FOURNIER J. was of the same opinion.

TASCHEREAU J.-This appeal must be quashed on
two distinct grounds :-

1. The so-called judgment rendered in first instance
was merely an order by a judge in chambers. Now,
no appeal lies to this court but from a judgment
rendered in first instance by a court. A judge in
chambers does not constitute a court.

2. Under the Railway Act, the judge and not the
court has exclusive jurisdiction in the matters now in
contestation.

GWYNNE J. colcurs with PATTERSON J.
31) No. 25,
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1889 PATTERSON J.-On the 17th of August, 1886, the
THE company gave notice, under sub-section 38 of the 9th

CANADIAN section of the Consolidated Railway Act, 1879, (whichPACIFIC
RAILWAY sub-section forms section 9 of the Railway Act in R.S.

CO N C. ch. 109) of intention to take land of the respond-
THE LITTLE ent for the purpose of obtaining gravel, &c., mention-

SEMINARY
OF STE. ing the price of $100 an acre, and naming an arbitrator

TiaHtsF. to act in case the offer was not accepted. That arbitra-

tor resigned and the company appointed another in
his place. On the first of October following, the
company obtained an order to enable possession to be
at once taken, and on the same day took possession,
paying into a bank $4,000 as security in pursuance of
the order.

On the 28th of October, 1886, the two arbitrators
appointed by the parties being unable to agree upon a
third, an order was made by a judge appointing a third
arbitrator.

Nearly a year later, namely on the 11th of October,
1887, the company, who had in the meantime exhaust-
ed the deposit of gravel and found it less in quantity
than had been supposed, gave notice of abandonment of
the notice of August, 1886, following up that step by
a formal notice given through the agency of a notary,
on the 14th of October, and by a tender, also made by
the notary, on the 22nd of October, of $2,500, as com-
pensation for damages sustained. The arbitrators had
not yet made their award. They, or rather a majority
of them, made an award on the 27th of October, 1887,
assessing $7,000 as the price to be paid by the company.

The company had three days earlier, viz., on the 24th
of October, 1887, instituted proceedings to restrain the
arbitrators from making an award, on the ground of
the abandonment of the notice, and those proceedings
were afterwards made to include a prayer to have the
award declared void.
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The plaintiff, on the 2nd of December, 1887, petitioned 1889
for an order for payment to him of the $4,000 deposit THE

and, after formal answer by the company and hearing CANADIAN
PACIFIC

the parties, the order asked for was made by a judge, RAILWAY
COMPANY

and an appeal against it to the Court of Queen's Bench C P

THE LITTLE
was dismissed. SEMINARY

From that decision the company appeals to this or STE.
THahdSE.

court.
It is argued on the part of the respondent that the Patterson J.

provision authorizing the abandonment of the notice
of intention to expropriate lands applies only to lands
intended to be used for the railway, and not to lands
required for gravel, sand, earth or water under section
9, or the former sub-section 38, and the court below
seems to have adopted that construction of the statute.

The soundness of that view is seriously questioned,
but leaving the discussion of that aspect of the ques-
tion aside for the present, it is in my judgment very
clear that under the circumstances of the transaction
before us, the abandonment of the original notice was
unauthorized and was entirely nugatory. The fallacy
of the argument to the contrary, and as I respectfully
venture to submit, of opinions expressed in one or two
cases in Upper Canada which have been cited to us,
arises from want of sufficiently close attention to the

language of the statute, which is essentially and almost
literally the same as in the General Railway Act of the
late Province of Canada, 14 and 15 Vic., ch. 51, Con.
Stats. Can., ch. 66, and in the Railway Act of Ontario.

What is the notice that the statutes require ? It is
in the first place and principally a notice of the inten-
tion of the company to take land or to exercise some
power. Subsidiary to this main object there is the
offer to pay for it a certain price, with further intima-
tion, conditional on the non-acceptance of the price
offered, of the appointment of an arbitrator. The arbi-
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1889 tration which may follow does so by virtue of the
THE statutory mandate.

CANADIAN The notice is not correctly styled, as I find it styled
PACII

RAILWAY in some of the papers before us, a notice to arbitrate. It
COMPANY is a notice of intention to expropriate land or to exer-

THE LITTLE cise some power of the company. The rule of the statute,
SEMINARY

OF STE. when no special reason for taking the land at an earlier
THARtSE. day exists, is that the land cannot be taken until the

Patterson J. price has been fixed either by agreement or by arbi-
tration and paid. Upon such payment " the award or
agreement shall vest in the company the power forth-
with to take possession of the lands, or to exercise the
right, or to do the thing for which such compensation
or annual rent has been awarded or agreed upon." Sec.
8, subs. 30 R. S. C. ch. 109.

When all this has been done and the land taken, the
intention of which notice was given being carried out,
the notice disappears. It has served its purpose and
is effete.

Subs. 26: " Any such notice for lands as aforesaid-
(mark the expression; it is notice for lands, not notice to
arbitrate)-may be abandoned and a new notice given
with regard to the same or other lands and to the same
or any other person ; but in any case the liability to
the person first notified for all damages or costs by him
incurred in consequence of such first notice and
abandonment shall subsist."

This abandonment of the notice for lands, or notice
of intention to take lands, must take place while the
notice is still a notice and before the intention has
been executed by taking the lands.

The abandonment is of the notice, not of the lands,
and the damages and costs to which the company
remain liable are those consequent on the notice and
the abandonment of the notice. Mark again the lan-
guage-There is not an allusion to damages caused by
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taking and holding possession of lands that are after- 1889

wards abandoned.
When the company becomes entitled, by performance CACNAI

of the condition precedent of paying the price, to take RAILWAY
CoMPANY

the land, a judge may, if necessary, issue a warrant to C P

a bailiff to put the company in possession. THE LITTLE
SEMINARY

Sec. 31: OF STE.
THARhSE.

Such warrant may also be granted by the judge, without such award -
Patterson J.

or agreement, on affidavit to his satisfaction that immediate possession

of the lands, or of the power to do the thing mentioned in the notice,
is necessary to carry on some part of the railway with which the

company is ready to proceed.

Then follow provisions for paying money as security
into a bank, under direction of the judge, which is not
to be repaid to the company or paid to the landowner
without an order from the judge, which he may make
in accordance with the terms of the award.

When land is taken under this provision in antici-
pation of the award, but only after payment of a sum
supposed to be sufficient to cover the price ultimately
awarded, the effect upon the right to abandon the
notice appears to me to be precisely the same as in the
ordinary case where the land is not taken until after
the award.

The warrant can be issued only when the land is
required for immediate use in carrying on some part of
the railway with which the company is ready to pro-
ceed. The intention to take it, to " do the thing men-
tioned in the notice," as it is expressed with careful
adherence to the main object of the notice, is carried
out, and the notice ceases in this, as in the other case,
to exist as a notice. The money may turn out less or
more than the price fixed by the award. That contin-
gency touches only the skill in estimating the amount
ordered to be deposited. The principle is that the land
is to be paid for before it is taken, and that principle
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1889 is acted on when possession is given under these pro-
visions before the award as well as when the award

PAAIA precedes the taking of possession. The right to aban-
RAILWAY don the notice after possession is taken, cannot, in the

CoMrANY
CP one case any more than in the other, be found either

THE LITTLE in the reading of sub-section 26 or the reason of the
SEMINARY

OF STE. enactment. " The thing mentioned in the notice," has
THARh8E. been done.

Patterson J. The cases referred to in which a difference of opinion
was intimated are Grimshaw v. The Grand Trunk Ry.
Co. (1), and Moore v. Central Ontario Ry. Co. (2). The
latter of these was decided on the authorit of the
former, which apart from the respect due to the eminent
judges whose decision it was, would be followed as a
matter of course in any court of first instance in the
province.

In both cases, as I understand the reports, possession
had been taken by the railway company whose right
to desist from its notice before the making of the award
was nevertheless affirmed. But I do not understand
that in either of the cases possession had been taken
under the statutory title acquired by force of the pro-
visions of the provincial acts corresponding to those
now in discussion, after paying or securing the price
and.obtaining the judge's warrant.

There is certainly reason to infer from the language
of Sir J. B. Robinson in G-rimshaw's case, that in his
opinion possession, even if taken in pursuance of the
statutable permission, would not destroy the right to
desist from the notice, and that opinion appears to
have been assented to by Sir M. C. Cameron in Moore's
case. I may say, however, without at all impugning
the correctness of the judgment of the court in either
of those cases, that the considerations on which I have
dwelt and which seem to me to show the fallacy of

(1) 15 U. C. Q. B. 224. (2) 2 Ont. 647.
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the views expressed upon the particular point cannot, 1889
as I apprehend, have been brought to the attention of THE

the learned judges, and that the construction which CANADIAN
PACIFIC

appears to me to give proper effect to the provision RAILWAY
COMPA.NY

touching " desisting " from the notice, as it was origi- V.
nally called, or " abandoning" the notice, which is the THE LITTLE

SEMINARY
equivalent expression in the Dominion Statute, would OF STE.

possibly have been adopted, if the point had been so TH9RhSE.

material as to call for the closer examination of the Patterson J.

statute which this case has required.
In this case the company went far beyond merely

taking possession. A considerable part of the property
has been deported and distributed as ballast along the
line, so that restoration of possession is impossible.
Trees have also been cut down and destroyed.

These are striking changes in the character of land
taken, but they are strictly of the nature contemplated
by the statute when it confines the right to this early
possession to cases where the land is necessary for im-
mediate use in some work of construction which the
company is ready to proceed with, and which may be a
cutting which removes the land or an embankment
which buries it. This palpable contemplation of a
speedy change, which will make it impossible for the
company by retiring from possession to restore what
was taken in its former condition, strongly confirms
the construction of sub-section 26 as applying only
when the notice has not been acted on by taking pos-
session.

The company must therefore fail on the fundamental
point of the right, under the circumstances, to abandon
the notice, and the judgment of the court below must
be affirmed, if the judgment is appealable to this court.

In my opinion it is more than doubtful whether the
matter was properly before the Court of Queen's Bench
or is properly before us.
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1889 The complaint is of the action of a judge of the
'E~ Superior Court of the Province of Quebec in making

CANADIAN the order for the payment to the land owner of $4,000PACIFIC
RAILWAY deposited as security under section 9, sub-section 31.
COMPANY

V. which sum is less than the amount awarded by the
THE LITTLE arbitrators as compensation for the land and damages.
SEMINARY

OF STE. The question as to jurisdiction is whether the pro-
THIRhSE. ceeding is in the Superior Court or merely the act of

Patterson J. the judge as one of a class of persons designated by
the statute for the particular duty.

Sec. 8 defines the expression " court " in that section as
meaning a superior court of the district or province in
which the lands are situate, and the expression " judge "
as meaninga judge of such superior court. By the general
Interpretation Act (1) the expression " superior court "
means in the Province of Ontario, the Court of Appeal
for Ontario and the High Court of Justice for Ontario;
in the Province of Quebec, the Court of Queen's Bench
and the Superior Court in and for the said Province,"
and so on.

In section 8 various functions are assigned to " the
judge." He may appoint a surveyor (2), or an arbitra-
tor (3) ; issue a warrant to give possession to the
company of land paid for according to the terms of an
award (4); grant a warrant for immediate possession
to the company before award .of compensation (4); fix
fix the amount to be paid in by way of security (4);
and after award make an order for payment out of the
money (5).

All these functions may be exercised by any
judge of any of the courts embraced by the defini-
tion of the expression " superior courts." They are
functions which from their nature and object must be

(1) R. S. C. Ch. 1, S. 7 (31). (3) Sub-sections 19, 25.
(2) R. S. C. Ch. 109, see. 8 Sub- (4) Sub-section 30.

section. 18. (5) Sub-section 31.

618



VOL. XVI.] SUPREME COURT OF CANADA.

intended to be exercised in a summary manner and 1889

not liable to the delay incident to the appeals from THE

court to court. From these considerations, as well as CANADIAN
PACIFIC

from the language of the statute, it is plain that the RAILWAY
COMPANY

judge acts as persona designata and does not represent CP
the court to which he is attached. See Re She/field THE LITTLE

SEMINARY
Waterworks (1). It will be noticed that section 8 assigns OF STE.

to "the court" certain duties connected with adjudi- THtRhSE.

cating upon questions of title (2). " The court " there Patterson J.

meant is, in the Provimce of Quebec, the Superior
Court and not the Queen's Bench, as appears from sub-
section 37. Whether an appeal would lie to the
Queen's Bench from a decision of the Superior Court
under these provisions we need not now consider. It
is enough to notice the distinction preserved through-
out section 8 between " the judge " and " the court."

In this view of the question of jurisdiction the pre-
sent appeal should be quashed, even if the asserted
right to abandon the notice had been well founded.

There are one or two other topics which were dwelt
on in the argument before us which may be alluded
to, but which it would be useless to discuss at much
length.

One is the proper mode of enforcing an award of
compensation made under the 8th section. The con-
tention of the company, which was urged somewhat
strenuously and on which the appeal was to a great
extent based, being that a judgment of the court estab-
lishing the validity of the award is an essential preli-
minary to the power of the judge to make an order for
the payment of the money awarded. The contention
confounds together two things which are entirely dis-
tinct, namely, the effect of the award in determining
the rights of the parties, and the enforcement of the

(1) L. R. 1 Exch. 54, 4 H. & C. 74. (2) Sub-section 33 et seq.
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1889 rights which are determined by the award. An award
THE determines the rights of the parties, but it can ordinarily

CANADIAN be enforced only by an action or other equivalent pro-
PACIFIC

RAILWAY ceeding. That rule applies to the awards in question,
CoMPANY

CP but the proceeding to give effect to them is that which
THE LITTLE the section provides, namely, the order of the judge.
SEMINARY

OF STE. The Railway Act of 1888, section 161, provides for
TARSE. an appeal from future awards exceeding $400, in addi-

Patterson J. tion to whatever mode of setting aside awards exists
under the law or practice of any province. If proceed-
ings to set aside an award are taken in good faith
there must be a method, either by the assent of the
judge or by the interference of a court, to stay the pay-
ment over of money pending the proceedings, but that
is a different thing from such an appeal as is attempted
in this instance, and inasmuch as it would involve
merely an exercise of judicial discretion, could not be
made the subject of appeal to this court.
* I do not propose to discuss the grounds on which,
in the court below, it was considered that sub-section
26, which authorises the abandonment of the notice for
lands does not apply, under section 9, to lands required
for gravel, &c. There would be no useful object served
by doing so at present. I am sensible of the force of the
argument presented by Mr. Abbott in favor of the more
liberal reading of the section in cases when possession
has not been taken. If the question should again arise
it will be necessary to consider whether sub-section 31
permits possession to be given before the price is fixed
and paid of any land except land on which some work
of construction is to be at once proceeded with. It is not
necessary now to enter upon that discussion. Mr.
Abbott ingeniously argued that if section 9 has the
more limited effect, the respondent can have no right
to the order for payment of the $4,000. But the com-
pany is the appellant, and cannot reasonably ask
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the active interference of the court on the ground 1889

that the state of affairs which in its own interest it H
has brought about is unauthorised and unreal. CANADIAN

PACIFIC
I think the appeal should be quashed. RAILWAY

COMPANY
Appeal quashed without costs. V.

THE LITTLE

Solicitors for appellants: Abbotts, Campbell 4Meredith. SEMINARY
OF STE.

Solicitor for respondents : S. Pagnuelo. TH RhSE.
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1889 THE MONTREAL STREET RAIL-
*No , 20 WAY COMPANY (PLAINTIFFS)....... PELLANTS;

AND

WILLIAM FREDERICK RITCHIE, RESPONDENT.
(DEFENDANT)...............................

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Injunction-41 Vic., ch. 14, sec. 4, P. Q.-Action for damages-Want
of yrobable cause-Damages other than costs.

Where a registered shareholder of a company finding the annual reports
of the company misleading applies after notice for a writ of in-
junction to restrain the company from paying a dividend, and
upon such application the company do not deny even generally
the statements and charges contained in the plaintiff's affidavit
and petition, there is sufficient probable cause for the issue of such
writ, and consequently the defendant, who upon the merits has
succeeded in gettingthe injunction dissolved, has no right of action
for damages resulting from the issue of the injunction.

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (Appeal Side) which con-
firmed a judgment of the Superior Court dismissing
the plaintiffs' action.

The plaintiffs (now appellants) sued the defendant
for damages, alleged to have been suffered by them in
consequence of a writ of injunction issued against them,
at his instance, to restrain them from declaring their
yearly dividend. The declaration set forth, that on
the 7th October, 1880, the defendant presented a peti-
tion supported by his affidavit, to the Superior Court
at Montreal, alleging that the capital of the Montreal
Street Railway Company was impaired, that their finan-
cial statement for the preceding year (1885) was at
variance with the true state of the company's affairs,

PRESENT :-Sir W. J. Ritchie C.J., and Strong, Tasehereau, Gwynne
and Patterson JJ.
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exhibiting grossly exaggerated values of the company's 1889

property in the attempt to make the capital appear in- E

tact, and containing large items of assets which were MONTREAL
STREET

wholly fictitious, and calculated to deceive the stock- RAILWAY

holders ; that the directors intended to declare a divid- COMPANY

end wholly unjustified by the condition of the com- RITCHIE.

pany's affairs, and only based on the expectation of
future profits; and praying that the company and
its directors should be restrained from declaring
and paying any dividend or bonus for the financial
year 1886, or any other dividend or bonus, so long
as their capital remained impaired. The declaration
further set forth that on the 9th October, 1886, His
Honor Mr. Justice H T. Taschereau, after hearing the
parties by their respective counsel, ordered a writ of
injunction to issue as prayed, provided the petitioner
gave security to the extent of $10,000 ; that security
was duly lodged, and a writ issued against the com-
pany ; that after issue joined on said petition the parties
went to trial, and the same judge eventually dismissed
the said petition, and dissolved the temporary injunc-
tion previously granted by him, holding that the com-
pany's capital was not impaired, and that the directors
were justified in declaring a dividend for the year 1886.
The plaintiffs further charged that the defendant only
became the holder of shares in the plaintiffs' company
shortly before the institution of said proceedings, and
for the sole purpose of taking them; that the said pro-
ceedings were unfounded and vexatory, malicious, and
taken without probable cause, and that the defendant
acted in collusion with other parties interested in the
depreciation of the company's assets, with intent to in-
jure its credit and financial reputation. Damages were
laid at the sum of $20,000 for injury to credit, and for
various sums alleged to have been paid to counsel,
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1889 accountants, and other experts, in order to obtain the

THE dissolution of the injunction.
MONTREAL The affidavit filed by the manager Mr. Lusher in

STREET
RAILWAY answer to the affidavit and petition for the issue of the
COMPANY.

COMN writ of injunction was as follows
RITCHIE. "That the said petitioner only became as hareholder

in said company of respondents on the fourteenth day
of September, now last past, by having twenty-three
shares of the capital stock of said company transferred
to his name on that day, and that he, Petitioner, was
never previous to that date a registered holder of
shares in said company.

" That the statement of account for the past financial
year of the said company, which the directors have to
consider and examine before deciding whether or not a
dividend shall be declared, have not yet been prepared,
nor have the directors been informed of the probable
results of said year's business."

The proceedings were based on the following finan-
cial statement of 1885 :

" G-eneral statement of the affairs of the Montreal City
Passenger Railway Company on 30th September, 1885.

ASSETS.
Construction account of railway......... .. $297,320 60
Real estate and buildings (as valued in 1877) 159,290 37
Rails and track material, stores, &c............. 31,046 56
Equipments-Cars, sleighs, horses, &c......... 133,081 49
Cash on hand and in bank................... 1,298 45
This amount charged off assets left in sus-

pense since 1877...................... 165,216 77
- $787,254 24

LIABILITIES.
Capital stock....... .. ............... $600,000 00
Unclaimed dividends...................... 2,296 17
Mortgages...... ................ .......... 1,050 00
Reserved for law, &c...................... 5,550 00
Due sundry creditors ...................... 19,432 50
Reconstruction reserve account.................. 89,600 15
Profit and loss account..................... 69,325 42

$787,254 24
Verified,

JNO. McDONALD, Auditor.
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Profit and loss account, 30th September, 1885. 1889
By balance at credit 30th September, 1884... $63,632 43 THE

Less, 6th November, 1884, Dividend of MONTREAL

$11 per share....... .............. 21,000 00 STREET

- $42,632 43 RAILWAY
By earnings of the road for the year ended OMPANY

30th September, 1885................. 61,758 78 IV.
By sales of manure...................... 623 53
By advertising in cars........................ 135 50

62,517 81
Less-Paid Auditor...............

Vote to directors..........
Interest account...........
Loss an horses..............
Credited reconstruction

reserve account..........
Credited law account....

$ 150 00
3,000 00
1,579 59
2,071 00

7,024 23
1,000 00

14,824 82
47,692 99

90,325 42
Less dividend 6th May, 1885.......... ............ 21,000 00

Balance at credit 30th September, 1885.......... $69,325 42

Verified,
JOHN McDONALD, E. LUSHER,

Auditor. Manager and Sec'g.

The two items of assets alleged to have been mis-
leading were, the 1st, the construction account of 30
miles of street railway at $297,320.60, and the last item
of $165,216.17.

The defendant (now respondent) pleaded to this
action that he had taken the proceedings referred to in
good faith and without malice, believing the same to
be in the interest of the shareholders generally, and
without any intent to injure the credit or financial
reputation of the company, but in the hope of impro-% -
ing the same, and placing it on a more stable basis ;
that the defendant shared the widespread suspicion
existing among business men in the city of Montreal
at the time of said proceedings as to the soundness of
the company's affairs, and believed that a thorough
investigation thereof would be beneficial to the share-
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1889 holders; that all the allegations made by him in his
THE petition for a writ of injunction were made with reason-

MONTREAL able and probable cause, and were based on publicSTREET
RAILWAY records, and more especially on the financial statement
CoxPANY

CO N submitted by the directors of the said company to their
RITCHIE. shareholders, at the annual meeting in 1885, which

statement was misleading, and justified the defendant
in taking his proceedings; that the plaintiffs them-
selves admitted the misleading and incorrect nature of
said statement, by publishing a new and altered state-
ment of their affairs during the pendency of the injunc-
tion proceedings ; that the injunction in question was
obtained by defendant after due notice to the company,
after an exhaustive argument by their counsel, and
upon his making out a primd facie case to the satisfac-
tion of the judge who afterwards dissolved the injunc-
tion. The defendant further averred that the company
had suffered no damage in consequence cf his proceed-
ings, but that on the contrary the result had been to
establish its financial credit and standing on a more
secure basis than before.

The issues were closed in the usual way, and the
case was tried before Mr. Justice Johnston who, imme-
diately after hearing the proof, dismissed the action
with costs.

On appeal to the Court of Queen's Bench for Lower
Canada (appeal side), the judgment of the Superior
Court was unanimously confirmed.

Geoffrion Q. C. and H. Abbott Q. C. for appellants con-
tended that the allegations contained in respondent's
petition for an injunction constituted a libel upon the
company, and cited Morawetz on Private Corporations
(1) ; Williams v. Beaumont (2) ; Trenton Mutual Ins. Co.v.
Perrin (3); Metropolitan Omnibus Co. v. Hawkins (4)

(1) 2 Ed. 358. (3) 3 Zabriskie 403.
(2) 10 Bing. N. C. 26. (4) 4 H. & N. 87.
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Knickerbocker Ins. Co. v. Ecahesine (1) ; 2nd, that courts 1889

England while not refusing the right of action to a in THE

person who buys stock for the purpose of taking an MONTREALpersonSTREET
injunction, have always looked most unfavorably and RAILWAY

COMt'ANY
animadverted strongly upon such proceedings as were V.
taken by the respondent in the present case, and refer- RITCHIE.

red to Seaton v. Grant (2) ; Bloxam v. Metropolitan Ry.
Co. (3); Robson v. Dobbs (4); Forest v. Manchester By.
Co. (5) ; 3rd, that the reports issued by the company
were not misleading and that as there was want of
reasonable and probable cause, the present action was
sustainable under the civil law of the Province of
Quebec ; 41h, that under the Provincial statute, 41
Vic., ch. 14, sec. 4, P. Q., the respondent was respon-
sible for any extra expense the appellants were put to
by reason of the issue of the writ of injunction.

Lafleur and Lonergan for respondent contended that
the rule which has always been recognized under the
French Law, as applicable to actions of damages for
vexatory proceedings, whether civil or criminal, is
that it is not enough to establish that the proceedings
complained of were unsuccessful, but that they were
rashly and maliciously instituted.

Ancien Denizart (6); Nouveau Denizart (7); Guyot,
R~pertorre (8) ; Merlin, R6pertoire (9); Ferribre Dict. de
Droit (10) ; Dalloz, Repertoire (11); Pigeau, Proc6dure
(12); Domat (13); Carr6 et Chauveau (14); B6darride (15).

(1) 34 N. Y. S. C. 76. (10) Vo. Calomniateur, vol. 1, p.
(2) L. R. 2 Ch. 459. 22
(3) L. R. 3 Ch. 337. (11) Vo. Dnonciation Cabin-
(4) L. R. 8 Eq. 301. nieuse, No. 142.
(5) 7 Jur. N. S. 887. (12) T. 1. pp. 421 et seq., Liv. 2,
(6) Vo Dommages et Int6rits, part 3, Tit. 2, ch. 4.

No. 4. (13) Liv. 3, Tit. 5, Sect. 2, No. 14,
(7) Vo. Dominages et Int6r~ts, p. 271.

No. 9. (14) T. I, p. 641, sur. art. 128,
(8) Vo. Accusateur,vol. 1,p. 115. quest. 544.
(9) Vo. Accusation, vol. 1, p. 44. (15) Dol et Fraude, vol. 1, p. 316

No. 319.
40%
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1889 The learned counsel then reviewed the evidence,
'HE contending that there were misleading statements

MONTREAL published in the annual statements of 1888 which
STREET

RAILWAY were sufficient and probable cause for a shareholder
CoMPANY-

P applying for a writ of injunction to restrain the com-
RITCHIE. pany from paying a dividend until these statements

were explained.
They referred more particularly to items showing, as

alleged, an over-valuation of the property and to an
item entered merely for the purpose of book-keeping.

They contended further that, as a matter of fact, the
application for the injunction was made upon notice
and no answer or explanation was given by the com-
pany. Joyce on Injunctions (1). Moreover, that the
appellants recognized and admitted the justice of the
respondent's principle ground of complaint, by altering
their financial statements during the pendency of the
injunction suit, so as to accord with his pretensions.

That as to extra expenses, the bill of costs paid by
the respondent included all that the appellants had a
right to recover by law: Quartz Hill Gold Mining Co.
v. Ere (2); Cox v. Turner (3).

Sir W. J. RITCHIE C. J.-I have listened very atten-
tively to this case, and I was impressed very much with
the able argument of Mr. Geoffrion and Mr. Abbott on
behalf of the appellant, but since hearing the counsel
for the respondent I have come to the conclusion that
there is no evidence in this case that any damage was
occasioned to the appellant company by reason of the
issue of the writ of injunction.

I think that where a party has notice of an applica-
tion for the issue of a writ of injunction and does not
choose to avail himself of the opportunity to repudiate

(1) Vol. 2, p. 1309. (2) 11 Q. B. D. 682.
(3) M. L. R. 2 Q. B. 278.
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the statements in the petition and affidavits but leaves 1889
them all unanswered, if he afterwards suffers damage THE

by the issuing of a writ he brings it on himself. As MONTREAL
STREET

regards the other count of the action, viz., damages RAILWAY

. COMPANYresulting from the statement and charges contained in V.
the petition, assuming that a party has a right to bring an RITCHIE.

action of damages against another for having taken civil Ritchie C.J.

proceedings, in such a case appellant's counsel admits
it is necessary to show malice and want of reasonable
and probable cause and I should be very sorry to come
to a different conclusion from that of the judges of all
the courts below; and I am not constrained to do so, as,
so far as I can judge of this case, there was ample cause
for the respondent, a registered shareholder of the com-
pany, to seek an investigation into all the matters con-
nected with the affairs of the company. The over-
valuation of the property and the item of $165,000 in
the statement entered, as it is admitted, for the purpose
of book-keeping, challenged enquiry. If parties choose
to make such entries in their books surely any share-
holder has a right to ask for an explanation. I think,
therefore, there is ample evidence to sustain the find-
ing of the courts below that there was no want of
reasonable and probable cause. Upon both branches of
the case the respondent must succeed, and the appeal
will therefore be dismissed with costs.

STRONG J.-I am of the same opinion. I assume all
questions of law in favor of the appellants and especi-
ally I agree that by the law of the Province of Quebec
an action can be maintained by a defendant, who has
succeeded in a civil action, against one who maliciously
.and without reasonable and probable cause, or, in other
words, against one who having no real interest has,
in bad faith and with the malicious intention of haras-
sing his adversary, unsuccessfully prosecuted the
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1889 action. The law of the Province of Quebec in this respect
TE differs from the law of England, according to which such

MONThEAL an action will not lie, unless there has been by means ofSTREETlib
RAILWAY civil process some unwarrantable interference with

COMPANY
CO N the person or property of the party defendant in the

RITCHIE. original action. Admitting then that the appellants
Strong J. can maintain their action if they can show that the

respondent was a plaideur t6nidraire who sued without
reasonable cause in bad faith and with malice, the
question we have now to decide becomes one of evi-
dence solely. Now, do the appellants establish by
their proofs that the injunction proceedings were
instituted by the respondent maliciously or without
probable cause ? I am of opinion that this question
of fact, as to which all the learned judges of the courts
below, before whom, in its different stages, this cause
has come, are of accord, admits of no doubt. That
there was reasonable and probable cause for the pro-
ceedings in the injunction action is apparent when we
read the deposition of the principal witness for the
appellants, their manager and secretary, Mr. Lusher,
who admits that in the general statement of the affairs
of the company appended to the directors' report and,
upon the basis of which the directors were about to
declare and pay a dividend, a certain amount, which
had been previously put in a suspense account as
an amount by which the assets had been, over-esti-
mated, was included in the list of assets. This amounted
to the large sum of $165,216.77. There can be no
mistake about this, for besides Mr. Lusher's statement
in his deposition we have the accounts which were
appended to the report, filed amongst the exhibits,
showing distinctly that this large item was included.
and dealt with as an asset. It is true Mr. Lusher
afterwards says it was a mere matter of book-keeping,
and that the amount which was thus made to appear
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as an asset, was afterwards so charged in the profit 1889

and loss account, that it was in reality written off, but TE

all this does not appear on the face of the report made MONTREAL
STREET

by the directors to the shareholders or in the schedules RAILWAY

annexed to it. There remains therefore, notwithstand- COMPANY

ing the manager's explanation for the respondent's RITCHIE.

justification the fact that this large sum, previously Strong J.
deducted for over-valuation, was included as an asset in
the statement of the affairs of the company made by
the directors to the shareholders. There could be'no
possible mistake about the matter for, not only is it
apparent on the face of the directors' report, but the
witness Lusher being asked "Do you find in that
exhibit B an item of this amount charged of assets left
in suspense since 1877 ; $165.216.77 included in the
assets ?" answers " Yes, I see it there." The witness
does indeed add to this explanation as to how this
item had been manipulated in the book-keeping, which
Mr. Justice Taschereau ultimately considered sufficient
ground for dissolving the injunction, but these expla-
nations do not appear in the directors' report and were
not even given on the original motion for the injunc-
tion. On that motion the appellants did not in the
affidavits which they produced and read in opposition
to the motion oppose to the allegations of the respond-
ent as much as a general denial of their truth, much
less did they then give the explanation now put for-
ward by Mr. Lusher in his deposition in the present
cause respecting this item of over-valuation, but they
contented themselves with attacking the respondent's
qualification as a shareholder and impugning his mo-
tives for insituting the action. In the face of such
evidence as this the respondent cannot surely be said
to have acted vexatiously and without reasonable and
probable cause; on the contrary, he had, as a share-
holder, a direct and legitimate interest to have the
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1889 appellants restrained from paying dividends based on
in a false and exaggerated estimation of the assets, as primd

OREAAL facie, and according to the admission of their principal
RAILWAY officer it appeared from their report they were about to
COMPANYdo

V. do.
RITCHIE. As regards the status of the plantiff as a share-
Strong J. holder, I am of opinion that as the shares in respect

of which he qualified himself to institute the action
had been regularly transferred into his name, it mat-
ters not whether he held them in his own right or as a
trustee or prdle-nom for others, and his motives in ac-
quiring the shares are not a relevant subject of enquiry.
This latter proposition has been frequently affirmed in
England, and I see no reason why the same rule of law
should not be applied to the province of Quebec. More-
over, the respondent's quality as a shareholder having
a sufficient locus standi to maintain the action for the
injunction is resjudicata, having been determined in
the respondent's favour by Mr. Justice Taschereau in
his judgment in the original action.

As regards the expense to which the appellants were
put in having their accounts investigated by expert
accountants, that by itself would constitute no inde-
pendent ground of action if there was probable cause,
and any claim on this head is also conclusively answer-
ed by the consideration that the appellants ought to
have recorded their transactions and kept their books of
account in such clear and regular form as to have
enabled them at once and without any prolonged inves-
tigation to give any information which a shareholder
might reasonably ask for.

The appeal appears to be entirely without founda-
tion and must be dismissed with costs.

TASCHEREAU J.-I concur. The general rule is
"Les frais sont la peine, et la seule peine du plaideur
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t6mdraire." But if any one institutes or carries on legal 1889

proceedings in bad faith, vexatiously and maliciously THE

he is liable to an action of damages. Brown v. Gugy, MONTREAL
'Y'STREET

(1) reported on another incident, is an authority upon RAILWAY

this point. There Gugy's action had been dismissed COMPANY

on demurrer by the Superior Court, but on appealthis RITCHIE.

judgment was reversed and the right of action recog- Taschereau

nized. I refer also to Cayer v. Labrecque (2) ; Poutr6
v. Lazure (3) ; Laurent (4) ; B6darride (5) ; Sirey (6);
and Dalloz (7) citing Compagnie a'Assurance c. Cochet.

In the present case, however, as a matter of fact
found by the two courts below, and upon which there
can be no doubt, there is no evidence of bad faith or
malice in Ritchie's proceedings against the company.
But it has been strenuously contended on the part of
the appellant that a party taking an injunction does it
at his risk, and that if the injunction is eventually
dissolved he is liable to the damages ensuing therefrom,
whether he acted maliciously or in bad faith or riot.
There is certainly ample ground for that contention as
a general principle, and the security for damages
required by the statute supports it. But in the present
case we find that the company's own acts and returns
justified Ritchie's demand for an injunction.

The company brought on these proceedings by its
course of dealings. There are no damages proved result-
ing from the injunction, and upon that ground the
appeal must be dismissed, but, were there any, the com-
pany itself is the primary cause of them.

GWYNNE J.-I am of opinion that the plaintiff's
action is devoid of any foundation, notwithstanding
the very able argument of the learned counsel for the

(1) 16 L. C. Jur. 265. (5) Dol etFraudeNos. 319 etseq.
(2) 15 L. C. R. 130. (6) 1883, vol. 1st, part p. 147;
(3) 12 R. L.405. reporter's note & p. 92 2nd part
(4) 20 Vol., par. 412 et seq. same vol. ; and 85, 1, 61, 209.

(7) 1888, 5th part, page 286.
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1889 appellant which, I must confess, was leading my
THE mind to take the worse to be the better part.

STREAL As to any damages having been sustained which could
RAILWAY he recoverable under the statute 41Vic.,ch. 14, as sustain-
COMPANY. ed by reason of the issue of the writ of injunction no evi-
RITCHIE. dece was, in my opinion, offered; and as to the action

Gwynne J. for malicious institution of the injunction action which,
in the unanimous opinion of all the judges before whom
this case has been, is unsustainable by reason of the
failure of the plaintiff to prove malice in the defendant
and want of probable cause, it is impossible for us,
consistently with the principles upon which we pro-
ceed in such a case to pronounce such a judgment
upon a mere matter of fact to be erroneous even if we
differed from it. For my part I entirely concur in it. It
is unnecessary, therefore, to inquire whether the law
of the Province of Quebec authorises such an action in
a case like the present if the plaintiffs could have
succeeded in establishing malice and want of probable
cause in the defenidant for having taken the proceed-
ings which he did take in the injunction suit. The
defendant has already suffered so much by the im-
pounding in court of the $10,000.00 lodged by him in
lieu of bail on the writ of injunction issuing that we
should not add to his loss by delaying the delivery of
judgment on this appeal, which in my opinion should
be dismissed with costs.

PATTERSON J.-Concurred in dismissing the appeal
and mentioned the case of Williams v. Crow (1) decided
in Ontario, where in an action upon a replevin bond,
the plaintiff claimed, as part of his damages by reason
of the issue of the writ of replevin, his costs between
solicitor and client over and above the costs taxed to
him in the action of replevin, but the claim was dis-

(1) 10 Ont. App. R. 301.
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allowed. The case was not cited as directly applicable 1889

to proceedings in the Province of Quebec, but as con-
taining a reference to English cases which might be MONTREAL

found to proceed on principles applicable to the con- RAILWAY
COMPANY

struction of the statute 41 Vict. ch. 14.

Appeal dismissed with costs. RITCHIE.

Solicitors for appellants: Abbotts, Campbell 4Meredith.

Solicitor for respondent: M1. S. Lonergan.
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1889 DENNIS AMBROSE O'SULLIVAN APPELLANT;

*Jan 19,21. (PLAINTIFF).................................
*Mar. 28. AND

- JOHN N. LAKE (DEFENDANT) ......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Appeal-Motion for New trial-Jurisdiction-R. S. C. ch. 135 sec. 24 (d).

The defendant in an action against whom a verdict has passed at the
trial moved for a new trial before the Divisional Court on the
grounds of misdirection, surprise and the discovery of further
evidence, and the motion was granted on the ground of misdirec-
tion (15 0. R. 544). The plaintiff appealed and the Court of Ap-
peal held that there was no misdirection, but that the order of the
Divisional Court directing the case to be submitted to another
jury had better not be interfered with, the circumstances of the
case being peculiar.

Held, that as the judgment of the Court of Appeal did not proceed
upon the ground that the trial judge had not ruled according to
law, no appeal would lie to the Supreme Court of Canada from
its decision (1).

In the factum of the respondents no objection was made to the juris-
diction of the Supreme Court, but it was urged that the appeal
should not be entertained and that the court should not interfere
with the discretion in favor of a new trial exercised by the two
lower courts, the circumstances, it was contended, being stronger
than those in the Eureka Woolen Mills Co. v. Moss (11 Can. S. C.
R. 91) (2). As the appeal was quashed for want of jurisdiction
the costs imposed were only costs of a motion to quash.

Appeal quashed with costs.
Solicitors for appellant : O'Sullivan 'V Anglin.
Solicitors for respondent: MacLaren. MIlacDonald,

Merritt 4- Shepley.
(1) By the Supreme and Exche- v. Moss the court said: "We must

quer Courts Act, R. S. C. ch. 135 not encourage appeals to this court
sec. 24 (d), an appeal shall lie to in such cases, and we wish it under-
the Supreme Court from the judg- - stood that where a court below has
ment upon any motion for a new ordered a new trial on the ground
trial on the ground that the judge that the verdict is against the
has not ruled according to law. weight of evidence this court will

(2) In Eureka Woolen Mills Co. not interfere."

*PauSnr-SirW. J. RitcbieiC.J. and Fournier, Tasherea, Gwynne

and Patterson JJ.
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WILLIAM S. EVANS (PLAINTIFF) ...... APPELLANT; 1889

AND *Jan. 18, 19.

LESLIE J. SKELTON et al (DE- *Ma 18.

FENDANTS) ......... ...... ................ RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Landlord altd Tenant-Lease-Accident by fire- Arts. 1053, 1627,
1629, C.C.

By a notarial lease the respondents (lessees) covenanted to deliver to
the appellant (lessor) certain premises in the city of Montreal at
the expiration of their lease " in as good order, state, &c., as the
same were at the commencement thereof, reasonable wear and
tear and accidents by fire excepted."

Subsequently, the appellant (alleging the fire had been caused by the
negligence of the respondents) brought an action against them for
the amount of the cost of reconstructing the premises and restoring
them in good order and condition, less the amount received
from insurance.

Held,-affirming the judgment of the Court of Queen's Bench for
Lower Canada (Appeal Side), Ritchie C.J. and Taschereau J. dis-
senting, that the respondents were nottresponsible for the loss,
as the fire in the present case was an accident by fire within the
terms of the exception contained in the lease, and therefore
articles 1053, 1627 and 1629 C. C. were not applicable.

APPEAL from a judgment of the Court of Queen's
Bench for Lower Canada (Appeal Side) (1) reversing a
judgment of the Superior Court, by which the present
respondents were condemned jointly and severally to
pay to the present appellant the sum of $2,675.

In his action the present appellant alleged:-
" That on the 10th of January, 1882, the appellant

was the owner of a certain store and factory, known

*PRESENT.-Sir W. J. Ritchie, C.J., and Strong, Fournier, Taschereau,
and GwynneJJ.

(1) 31 L. C. Jur. 307 i M. L. R. 3 Q. B. 325.

637



SUPREME COURT OF CANADA. [VOL. XVI.

1889 as numbers .52 and 54 St. Henri street, in the city of
EVANs Montreal.

SKETON. " That on the said 10th of January, 1882. the
- appellant leased the said premises to the respondents,

present and accepting, for the term of ten years from
the 1st of May, 1882, at a rental of $2,000 per year for
the first five years of the said term, and at a rental of
$2,400 per year for the remainder of the said term, and
all taxes and assessments which might be levied on
the said premises during the said term;

" That by the said lease the respondents agreed and
bound themselves to deliver the said premises to the
appellant at the expiration of said lease in as good
order, state and condition, as they were at the com-
mencement of the said lease, reasonable wear and tear
and accidents by fire excepted;

" That the said premises at the commencement of
the said lease were in good order and condition and in
a thorough state of repair;

"That on the 22nd of June, 1884, the premises so
leased were totally destroyed by fire, which originated
in the said leased premises, while the same were
occupied by the said respondents as tenants under the
said lease, and said fire was due to and caused by the
fault and negligence of the said respondents;

" That in consequence of- the said premises being
totally destroyed, the said lease was terminated at the
time of the said fire;

" That said respondents, at Montreal aforesaid, were
indebted to the said appellant in the sum of $288.05,
for the rental of said leased premises from the 1st day
of May, 1884, up to the 22nd of June, 1884, and in the
further sum of $84.00, being the amount of taxes and
assessments due by said respondents on said leased
premises for the year, from the 1st day of May, 1884,
up to the 1st day of May, 1885, and which became due
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and payable on the 1st day of November, 1884; and 1889

in the further sum of $1,211.95, for damages due the EVANS

appellant, estimated at an amount equal to the rental of VSKELTON.
said premises, from the 22nd of June, 1884, to the 1st -

day of February, 1885; and in a further sum of $7,500,
being the balance of the estimated cost of constructing
the said premises, after deducting the amount of insur-
ance thereon realized by the appellant, making in all
a sum of $9,084;

"That the total estimated value of reconstructing
said premises, and necessary to replace and put the
said buildings in the same order, state and condition as
they were before said fire, and at the commencement
of said lease, was $17,500, and it was reasonably worth
said sum to reconstruct said buildings, and replace
said leased premises in good order and condition; that
the said buildings and premises were insured by
appellant against loss by fire to the extent of $10,000,
which said sum has been paid to said appellant since
the occurring of said fire;

' That the appellant, on the 1st of August, 1884,
through the ministry of Phillips, notary, protested
said respondents, and declared his willingness to allow
said respondents to reconstruct said buildings and to
restore said premises to the state and condition they
were in before said fire, the same to be done within a
reasonable delay, and to furnish the said respondents
with the plans and specifications upon which said
buildings were originally constructed, and to give
credit to the said respondents for the amount of insur-
ance on said premises, and should the said respondents
elect so to do, such reconstruction and restoration to
be in lieu of the estimated cost of said reconstruction
as aforesaid;

" That said respondents did not elect to reconstruct
and restore said premises to their former state and
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1889 condition, and the said respondents refused and neg-
EvANs lected to reconstruct said buildings, and to restore said

S o premises to the state and condition in which they
- were before said fire, and at the commencement of

said lease, though thereto often requested by the said
appellant."

To this action the respondents pleaded, that it is
true the respondents leased the said premises from
the appellant; that the said lease was terminated on
or about the 22nd June, 1884, by the total destruction
of the premises, but not by fire, that the respondents,
through the ministry of Marler, notary, tendered to
appellant the rent of said premises up to the termina-
tion of said lease, and respondents declared their wil-
lingness to pay the taxes for so much of the current
year as had expired, when the same became due, and
on the 9th January, 1885, tendered the said rent and
taxes, in all the sum of $321.78.

By a second plea, respondents further alleged:-" That
as lessees of said premises they at all times used the same
as prudent administrators, and exercised the greatest
possible care in their use and conservation, according to
the purposes for which they were leased; that it is true
a fire broke out in the said premises on or about the 22nd
day of June, 1884, but respondents deny that the said
fire was caused by their fault or by any person in their
employ, and also deny that the said fire was the cause
of the destruction of the premises; that the said build-
ing was defective, and appellant failed and neglected
to maintain the same in a fit condition for the use for
which it was intended under said lease; that the said
building was imperfectly and improperly built and
constructed, as the said appellant well new, and had
been frequently notified both by the city. authorities
and by respondents, and that its destruction, on the
date aforesaid, was caused by its faulty and imperfect
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construction, and not by fire, which might easily have 1889

been extinguished had said building been properly and E s
substantially built; that the chimney on the north- S .

SKELTON.

west side of said building was faulty and defective -

and imperfectly built, and was not properly joined to
the wall against which it was built, as appellant well
knew and had been notified; that by the terms of said
lease the said respondents were relieved from liability
for loss resulting from accident by fire, and that the
fire in question was the result of accident, and could
not have been caused by the fault of respondents."

By a third plea respondents say :-" That the loss

occasioned by said fire was amply covered by the in-
surance on said building effected by appellant, and
which he collected; that if there was any further or
other loss in excess of the amount of said insurance,
the same was not caused by the said fire, but by the
faulty and imperfect manner in which said building
was built; that the appellant failed to keep said pre-
mises in a proper state of repair."

By a fourth plea respondents say :-" That by the
terms of said lease the respondents obliged themselves
to pay any and all extra premiums of insurance which
the appellant might have to pay by reason of the
nature of the business carried on by said respondents,
that by law and the terms of the said lease, the
appellant thereby undertook to insure the said premises
against loss by fire and to relieve the respondents from
any such risk; that during all the term of said lease,
the respondents regularly paid said extra premiums of
insurance to appellant, who, from time to time, accepted
the same."-

By a fifth plea respondents reiterated the allegations
contained in their preceding four pleas.

The appellant answered generally to the first plea,
and further that the rent and taxes for which the

41
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1889 respondents were liable under said lease up to the time
E vs of said fire, amounted to $372.05; that the total

E'. destruction of the said premises was caused by the fire

- while the respondents used and occupied said premises
under said lease.

To the second plea appellant answered generally,
and further specially denied that the said buildings so
leased were improperly built, but, on the contrary,
alleged that the said buildings were well and
strongly built, and were in a good state of repair at
the time of the said fire; that previous to the date of
the said lease-10th January, 1882-the said respond-
ents had been in possession of the said premises, and
used and occupied the same for a period of about nine
years immediately preceding the date of said lease, and
were well aware at the date of said lease, as well as the
time of the said fire, that the said buildings were well
and strongly built and in a good state of repair; that
the chimney mentioned in said plea had been taken
down some months before said fire and rebuilt, and
was well built, and in a good state of repair at the time
of said fire; that the respondents had the said leased
buildings completely filled with goods, packed up in
paper boxes, both goods and boxes being of a very in-
flammable material, and the consequence was, that
when the said fire broke out the whole building was
rapidly destroyed, and said ' respondents are by law,
and the terms of said lease, responsible for the loss
suffered by appellant, caused by the said fire.

To the third plea appellant answered, that the said
buildings leased were well and strongly built and
were in a good state of repair; that the said buildings
were destroyed by fire while the respondents used and
occupied the same under said lease; that respondents'
,alleged tender was illegal and insufficient.

To the fourth plea appellant answered that the said
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respondents did not at any time pay, or agree to pay, 1889
the ordinary insurance on said buildings, but only the EVANS

extra insurance on said buildings which the insurance SKEVTON
company in which said buildings were insured might -

charge, by reason of the hazardous nature of the busi-
ness carried on by the said respondents, and the nature
of the material stored in said buildings by the said
respondents; that there was no undertaking between
said parties by which appellant was obliged to insure
said buildings for any fixed amount, nor was appellant
obliged to insure said buildings at all under said lease.

To the fifth plea appellant answered that the alle-
gations of said plea were false; that the buildings leased
were strongly built, and in a good state of repair; that
it was not true that respondents used the greatest pos-
sible care in and about said premises, but, on the
contrary, respondents stored and completely filled said
premises with immense quantities of goods of an
inflammable material, packed in paper boxes; and
moreover, said respondents had a fire and machinery
in operation on the third and fourth flats of the said
buildings at the time of said fire; and appellant prayed
acte of the admission of respondents that they had a
fire in said premises at the time of the destruction of
the said buildings, although it was in. the month of
June that said fire occurred; and said respondents did
not take proper and sufficient care and precaution in
regard to the fire they were using at the said time in
said buildings; and respondents were not justified in
using a fire at the time on said third and fourth flats
of said buildings, in close proximity to goods the
material of which was of an inflammable nature.

On these pleadings the issues were joined.
The evidence taken at the trial as to the origin of

the fire is reviewed in the judgments hereinafter
given.

41Y2
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1889 The principal provisions of the lease referred to by
EVANs the counsel at the argument of this appeal are the

V. following :-
SKELTON.

- " And further, that the said lessees shall furnish the
said leased premises with a sufficient quantity of
household furniture or goods to secure the payment of
said rent, pay the cost of the present lease, keep the
premises in repairs, reparations locatives, during the
said term, and deliver the same at the expiration of the
present lease, in as good order, state and condition, as
the same may be found in at the commencement hereof,
reasonable wear and tear and accidents by fire ex-
cepted * * *

" The said lessees shall pay all extra premium of assu-
rance that the company, at which the premises now
leased may be insured, shall exact in consequence of
the business or work done and carried on therein by
the said lessees.

" And further, to keep the premises generally, during
said lease, and leave the same at the expiration thereof,
free from all ashes, dirt and snow, in accordance with
the regulations of police and of the board of health, for
the said city of Montreal."

McMaster, Q. C. and Hutchison for appellants, con-
tended that no amount of care that a lessee may prove
to have bestowed upon the premises leased by him can
alone relieve him from the legal presumption in favor
of the lessor that the loss by fire of the premises was
caused by the fault of the lessee, or of the persons for
whom he is responsible; and unless he proves the
contrary, he is answerable to the lessor for such loss;
citing Arts. 1627, 1628, 1629, 0.0.; Belanger v. McArthur
(1) ; Rapin v. McKinnon (2) ; The Seminary of Quebec

(1) 19 L.C.J. 181
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v. Poitras (1) ; Allis v. Foster.(2) ; Pilon v. Brunette (3) ; 1889

DeSola v. Stephens (4) ; and after reviewing the EVANS

evidence contended that the proof showed there SKELTON.

was no defect in the building, and that there had -

been negligence on the part of the respondents
by keeping ashes from four stoves in an ordinary
flour barrel in the upper part of the building, and
without any other protection than that afforded by
a piece of zinc beneath it, resting upon the wooden
floor. The learned counsel also cited Byrne v.
Boadle (5) ; Lloyd v. General Iron Screw Collier Co. (6);
Phillips v. Clark (7).

Lacoste Q. C. and Atwater for respondents, contended
that the cases relied on by appellant's counsel ignored
such a provision in the contract of lease existing between
the parties as that contained in the lease existing in the
present case, namely, that loss resulting from accidents
by fire were excepted from the tenant's liability.

The insertion of such a'provision clearly indicates
the intention of the lessor to relieve the tenant from
such loss as is the result of an accident, and if the
lessee use all the care of a prudent administrator in
accordance with his obligations under article 1626 of
the Civil Code, and if in spite of this a fire breaks out,
it is clearly accident. Such words in a contract must
be interpreted in a sense which will have some effect
rather than in one which will have none.

By article 1626 of the Civil Code of Lower Canada it
is provided that the principal obligations of the lessee
are:

1. To use the thing leased as a prudent administra-
tor for the purposes for which it was designed and
according to the terms and intention of the lease.

(1) 1 Q.L.R. 185. (4) 7 Leg. N. 172.
(2) 15 L.C.J. 13. (5) 2 H. & 0. 722.
(3) 12 Rev. L6g. 74. (6) 3 H. & C. 284.

(7) 2 C. B. N. S. 156.

645



SUPREME COURT OF CANADA. [VOL. XVI.

1889 2 To pay the rent or hire of the thing leased.
EVANS Articles 1627, 1628 and 1629 C. C. provide that if the

V. lessee does not use the thing leased as a prudent
- administrator, and is thereby guilty of faute, he is

liable for all damages to the building.
The word faute occurring in Articles 1627 and 1629

evidently has reference to duty imposed upon the
lessee by article 1626, and virtually means default in
that duty. The onus of proving that there was no
default in his duty is cast by Articles 1627 and 1629
upon the lessee; consequently, all that he has to show
is that he used the premises as a prudent administrator.

The presumption against him arises, from the fire,
that he has neglected his duty as a prudent adminis-
trator, but if he shows that he has not so neglected his
duty the presumption is destroyed, because the con-
trary to that which is presumed is proved.

In France, in face of the wording of Article 1733,
C. N. which is more precise and severe than that of our
article, it is permitted to the tenant to contradict the
presumption created by the law by other presumption,
and to prove that he exercised the care of a prudent
administrator. Marcad6 (1); Laurent (2) ; Troplong,
Louage (3); Demante (4)

On the question of negligence the learned counsel
contended that every possible care was taken by the
defendants as was shown by the evidence; that the
theory of the fire originating through a defective
chimney was supported by the evidence; and that the
lessor, having stipulated to receive extra premiums,
tacitly agreed to assume the extra risk or to insure.

MacMaster Q.C. in reply.

(1) 6 Vol. Art. 1733, Par. 2, pp. (3) Nos. 376, 383-386 and 389.
472-3, Note 1. (4) No. 179 bis.

(2) 25 Vol. Nos. 279 and 280,
pp. 305 to 311.
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Sir W. J. RITCHIE C. J.-I am of opinion the appeal 1889
should be allowed with costs. I agree withMr. Justice E-s
Taschereau in this case. S .

SKELTON.

STRONG J.-The law imposes upon a lessee the obli-
gation of restoring the thing let to the lessor in as good
condition as it was in at the date of the lease, ordinary
wear and tear excepted; in other words, and in the
terms of articles 1627 and 1628 of the Civil Code, the
lessee is responsible for injuries and loss which may
happen to the thing leased during his enjoyment of it,
unless he proves that the loss was not occasioned by
his fault or by the acts of persons of his family or of
his sub-tenants. In case of the destruction of the sub-
ject of the lease by fire the lessee does not relieve him-
self from the responsibility which the law thus im-
poses on him by shewing that the fire was accidental
in the sense that its origin is unknown, for article
1629 expressly declares that in cases of loss by fire there
is a legal presumption that it was caused by the fault
of the lessee or of those for whom he is responsible and
that the lessee must answer for the loss unless he
proves the contrary. This article 1629 is said, though
differently worded, to be in legal effect the same as the
article 1733 of the French Code. A question has arisen
under both codes whether a lessee seeking to exonerate
himself from responsibility by bringing himself within
the terms of the exceptions in the articles in question,
is bound to prove affirmatively how the fire occurred,
or if it is sufficient that he should prove facts and cir-
cumstances shewing that it did not happen through
his fault or by the acts of his family or servants. In
both France and the province of Quebec the jurispru-
dence on this point has varied and the opinions of legal
treatise writers are also far from being uniform (1).

(1) See Guillouard Louage, seq; Aubry and Rau Ed. 4, Vol.
(Ed. 2,) vol. I, Nos. 249 to 308; 4, p. 484 et seq.
also Laurent Vol. 25, No. 276 et
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1889 This question, however, although much discussed
EvA&s upon the argument, does not seem to me to be at all

SKE T involved in the decision of the present appeal. The
provision of article 1629 is not a law of public order,Strong J. it is merely declaratory of one of the obligations which
the law implies in a contract of lease, and it is therefore
quite competent to a lessor to renounce the benefit
which it confers upon him.

It being thus open to the parties by their conventions
to restrict the responsibility imposed upon lessees by
the general law, the primary question we have to de-
cide is whether they have done this effectually by the
stipulations contained in the lease now before us. The
majority of the court of Queen's Bench considered that
they have so done by the exception contained in the
clause bearing " that the lessees should keep the pre-
mises in repair during the said term and deliver the
same at the expiration of the present lease in as good
order, state and condition as the same may be found in
at the commencement hereof, reasonable tear and wear
and accidents by fire excepted." I am of opinion that
this was a correct conclusion. The expression " acci-
dents by fire," according to the ordinary meaning and
interpretation of the words used, includes all losses by
fire the origin of which is not ascertainable. It is rea-
sonable to suppose, as the learned Chief Justice of the
Court of Queen's Bench has pointed out, that the par-
ties meant by this clause to exempt the lessees from the
responsibility in respect of fires which the law ordi-
narily attaches to lessees and this is done by attribu-
ting to the word " accidents " any one of its ordinary
and general significations as meaning " an event that
happens when unlooked for," " an unforeseen and un-
designed injury," or a " mishap." Accepting any of these
meanings of the expression " accidents," it was beyond
all doubt established that the loss in the present case
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arose from an " accident by fire," and the lessees there- 1889

fore bring themselves within the terms of the excep- Ev s
tion of responsibility contained in the clause before set S .

forth.
Article 1629 can consequently have nothing to do Strong J.

with a case like the present where the common law is
controlled by the convention of the parties. The par-
ties having thus derogated from the ordinary responsi-
bility of lessees, which in the case of destruction by
fire throws upon them the burden of exonerating them-
selves from a presumption of fault, the only remedy
open to the appellant was that general one of the action
given by article 1053, by which every one is made re-
sponsible for the damage caused to another by his
positive act, imprudence, neglect or want of skill. We
must therefore consider this action in every respect as
one founded on the article last referred to. Then in such
an action, according to the ordinary principles of evi-
dence, there is no presumption against the defendant,
but the onus of establishing his case rests upon the
plaintiff and.it is for him to prove the fault of ihe
defendant to which he attributes the damage he has
suffered. The enquiry in the present case is thus nar-
rowed to the question of the sufficiency of proof, and
all we have to decide is whether the evidence estab-
lished that the fire was occasioned by the negligence,
imprudence, or other fault of the respondents.

The pretensions of the appellant in this aspect of the
case are that he has succeeded in proving negligence
on the part of the respondents in two respects: First,
it is said that the respondents were guilty of neglect
inasmuch as they placed the ashes taken from the
stoves in a barrel which was an unsafe receptacle for
them. Secondly, it is contended that they should be
held responsible for the loss because they imprudently
omitted to keep a watchman on the premises at night.
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1889 As regards the first of these positions, it is conclusively
Ev Ns answered in the way in which it has been met by the

V. learned Chief Justice of the Queen's Bench. To estab-
lish the respondents' liability it is not sufficient to

Strong J.
prove that they were on some occasions or in some par-
ticular respect guilty of positive acts or omissions which
would, if they had been found to have caused damage
to the appellant, have amounted to actionable fault,
but these acts or omissions must be so connected by
proof, direct or circumstantial, with the actual damage
complained of as to be fairly considered to have been
the causes of the loss the appellant seeks to be indem-
nified for. Then it is quite out of the question to say
that the record before us contains any evidence which
would warrant such a conclusion; the utmost which
could be said is that the proofs give rise to a conjecture
that the cause of the loss may have been ashes in the
barrel : but the same may be said of numberless other
possible causes of the fire, and it would be quite out
of the question to act judicially on such suspicions, or
to treat such hypotheses as sufficient legal proof.
Further, if we were compelled on'the proofs before us to
attribute the fire to the most probable cause to which
it has been suggested its origin may be traced, I should
certainly say that the probability was in favor of the
respondents' theory that it was to be attributed to the
defective construction of the chimney, a cause for which
the appellant was alone responsible. This, however,
would also be mere speculation, and I do not desire to
rest my judgment upon it. It is sufficient to say that
it was incumbent on the appellant to prove that the
loss was caused by the respondents' negligence and
fault, and that he has entirely failed to do so.

The omission to maintain a watchman on the pre-
mises at night and on Sundays and holidays cannot
by itself and in the absence of any evidence of usage
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be regarded as such imprudence on the part of the 1889

respondents as to make them liable. If the lessor had EVANs

required such extreme vigilance he should have stipu- SKELTON.
lated for it and have had a clause to that effect inserted -
in the lease.

The appeal must be dismissed with costs.

FOURNIER J.-L'appelant Evans a poursuivi les in-
tim6s pour les faire condamner A l'indemniser des
dommages qui lui ont 6t6 caus6s par 1'incendie d'une
maison qu'il leur avait lou6e,et qu'ils occupaient comme
locataires au moment de l'incendie. La maison a 6t6
compltement d6truite. L'appelant se fondant sur
Particle 1529, C. C., pretend que les intim6s sont res-
ponsables des cons6quences de cet incendie, et r6clame
d'eux la somme de $9,084 comme valeur des dommages
qui lui ont t6 ainsi caus6s. L'article 1529 s'exprime
ainsi:

Lorsqu'il arrive un incendie dans les lieux louds, 11 y a pr6somption

14gale en faveur du locateur, qu'il a t6 caus6 par la faute du locataire

on des personnes dont il est responsable et h moins qu'il ne prouve le

contraire, il rdpond envers le propridtaire de la perte soufferte.

Les intim6s ont plaid6 que la pr6somption 16gale
6tablie par cet article a 6t0 d6truite par la preuve qu'ils
out faites, que 1'incendie en question n'avait t6 caus6
par aucune faute on n6gligence de leur part, qu'au
contraire, is avaient toujours pris les pr~cautions
n6cessaires pour se garantir contre les accidents par le
feu, que la plus grande partie des dommages avait 6t6
caus6e par la construction d6fectueuse de la bitisse,
qui 1'exposait particulibrement an danger du feu, plnt6t
que par l'incendie m6me-la bitisse s'tait 6croulke pen
de temps apr~s le commencement de l'incendie-tandis
que si la dite b5tisse eut t6 solidement construite, le
feu aurait pu 6tre 6teint avant qu'il n'eut caus6 de
grands dommages, que la dite bitisse *6tant assur6e, le
propri6taire appelant avait retir6 en vertu de sa police
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1889 d'assurance tout le montant des dommages caus6s,
EVAN squ'enfin il avait 6t convenu par le bail pass6 entre les

SKELTON. parties que les intim6s locataires rendraient A l'expira-
- tion du bail, les lieux lou6s en aussi bon 6tat qu'il les

Fournier J.. avalent regus, en tenant raisonnablement compte de
1'usage qui en aurait t6 fait, et en exceptant les acci-
dents par le feu, reasonable wear and tear and accidents
by fire excepted. 11 fut aussi convenu que la bitisse
lou6e serait assur6e, et que dans le cas ofi un taux
plus 61ev6 d'assurance serait exig6 en cons6quence des
risques plus consid6rables auxquels 1'industrie particu-
libre des intim6s pouvaient exposer la bitisse, ceux-ci
s'obligeaient A en payer la diffirence, ce qu'ils firent,
qu'il 6tait particulirement du devoir d'Evans, le pro-
pri~taire, d'assurer sa propri6t6 pour sa pleine valeur,
et que s'il lui r~sulte une perte en cons6quence de lin-
suffisance de son assurance, lui seul est tenu de la sup-
porter.

La preuve a 6tabli que la bAtisse 6tait d6fectueuse
dans une certaine mesure, et surtout en ce qui concer-
nait la chemin6e qui n'avait qu'une seule brique d'6pais-
seur, an lieu de deux qu'elle aurait d-h avoir pour le
mur de derridre, de plus elle n'6tait pas li6e au mur, les
joints n'en avaient pas 6t tires. Il y avait entre un
des murs de c6t6 et celui de derribre une crevasse
laissant un espace de quatre pouces au troisibme 6tage
-crevasse qui se prolongeaitdans trois 6tages. On pou-
vait voir d'un c6t A l'autre entre le mur et la chemin&e.
On voyait monter la fumbe.

L'attention de l'appelant ayant 6t0 plusieurs fois at-
tir6 sur l'tat de la cheminbe, et ayant mime 6t6 protests
par les autorit6s civiques, il fit quelques r6parations en
1874 et en 1883, mais tout A fait insuffisantes d'aprbs le
t6moignage de Duplessis, qui avait et employ6 pour
ces ouvrages. L'ouvrier charg6 de l'ouvrage en plAtre,
ainsi que 1'intim6 protestaient contre l'insuffisance de
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ces r6parations, qui ne s'6tendaient qu'd une partie 1889
endommag-e de la chemin6e, le reste fut laiss6 dans le E's
mgme 6tat qu'auparavant. Les planchers s'6taient I
retir6s de la bitisse adjoignante d'environ un pouce a
un pouce et quart, laissant entre les planchers et les Fournier J.

plafonds dans les diff6rents 6tages, un espace dans
lequel les 6tincelles montant dans le chemin~e pou-
vaient facilement se loger et y brdler lentement avant
d'6clater.

Les flammes ne furent d'abord apercues que du c6t6
de Shorey, par les fenitres des troisibme et quatribme
6tages. Apris la chute de la bitisse on pouvait voir
la partie r6par6e de la chemin6e qui adh6rait au mur
de Shorey, tandis que celle qui ne 1'avait pas 6t0 6tait
toute tomb~e et laissait voir des briques noircies et
bruldes sur le mur de Shorey autour de la chemin6e
indiquant que le feu avait d-t originer A cet endroit.
Cairns, un membre exp6riment6 de la brigade du feu,
auquel est faite la question suivante :

Did you notice anything in the debris or on the walls which would
indicate to you where and how the fire had commenced?

A. There was; round where the remaining part of the chimney,
round the wall, there were indications on the building, as I would say,
that the fire had originated close to that wall, by the blackened and
charred color of the brick just around that part.

Q. Near the chimney ?
A. Yes, just in the vicinity of the chimney, below it was not

blackened.

Ce t6moignage est corrobor6 par ceux de Cowan,
Mann et Nolan, tons comp6tents dans cette matibre,
qui laissent pen de doute que la chemin6e d6fectueuse
a 6t0 la cause de 1'incendie.

Si la bitisse eut t6 construite plus solidement, le
feu aurait pu Atre 6teint avant d'en avoir caus6 la des-
truction entibre. C'est 1'opinion positive d'un autre
membre de la brigade du fen, Harris:

Q. From your experience of fires, if the building had not fallen,
could the brigade have put that fire out ?
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1889 A. I have no hesitation in saying so. We should have saved the
- two flats, if it had not fallen; we have done it with other buildings,

E N and we surely could have done it with this.

SKELTON. Indipendamment des vices de construction de la
Fournier J. chemin6e, il est prouv6 que les supports de la bitisse

6taient insuffisants, qu'elle tremblait chaque fois qu'on
y remuait des articles pesants, et aussi & chaque mou-
vement dans la rue. Les murs de derridre et de c6t6
avaient consid6rablement surplomb6. L'inspecteur des
bitisses de la cit6 avait d6jA, en 1874, ordonn6 la d6-
molition de la chemin6e en question-

As being in a dangerous condition, or repaired and made secured as
regards fire. At present such chimney is in such state that it endangers
public safety, &c., &c.

11 est vrai que c'est longtemps apr~s cet avis que les
r6parations dont il a 6t6 question plus haut out t6
faites, mais on a vu aussi qu'elles 1'avaient t6 d'une
mani6re si insuffisante que la chemin6e n'avait pas
cess6 d'Atre un danger pour la s6curit6 publique, et
qu'il n'y avait qu'une d6molition et une reconstruction
totale, comme le disait l'inspecteur, qui pouvait mettre
cette chemin6e dans un 6tat de s6curit6 conforme aux
rTglements de la cit 6 . La bitisse 6tait connue comme
dangereuse par les hommes de la brigade du feu, qui
sont unanimes A dire qu'ils n'ont jamais vu une bitisse
s'6crouler de cette maniare. Le toit n'6tait pas m6me
brr16, et ils sont d'accord 4 dire qu'ils auraient pu
6teindre le feu si la bitisse ne se fit pas 6croul6e aussi
promptement. Dans ces circonstances, si l'appelant
avait quelque recours contre les intim6s, il ne pourrait
r6clamer le montant entier de sa perte, car si la bitisse
avait 6t6 solidement construite, les dommages eussent
6t6 moins consid6rables et le montant de son assurance
aurait t6 parfaitement suffisant pour l'indemniser.

L'appelant pr6tend que la manibre dont les cendres
6taient gard6es dans la bitisse constitue un acte de
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n6gligence qui a l'effet de rendre les intim6s respon- 1889
sables de 1'incendie. Le t6moignage de Donaldson EVANs

prouve que les cendres apres avoir t depos6es dans SKELTON.
un baril plac6 sur un plancher recouvert en zinc, -

6taient toujours 6teintes avec de 1'eau. II jure positi- Founder J.

vement qu'il en a agi ainsi le matin du 21 juin
1884. On d6posait aussi dans ce baril les restes d'em-
ploi d6lay6 dont on s'6tait servi la veille, ainsi que les
feuilles de th6 mouill6es. Donaldson dit de plus que
lorsqu'il enlevait les cendres des poeles et fournaises le
matin, elles 6taient refroidies et il pouvait les prendre
avec les mains. Le matin m6me de l'incendie, AR 7
heures, pris de 24 heures avant que le feu se fut d6-
clar6, il y avait mis un plein seau d'eau dans le baril
aux cendres. D'apr~s toutes pr~cautions prises et rap-
port6es par Donaldson, il est impossible que le feu ait
pris par les cendres.

Les intimbs ne se sont pas rendus coupables d'infrac-
tion aux rbglements de la cit6 en d6posant les cendres
comme ils 1'ont fait. L'intepritation que 1'appelant a
donn6e au riglement n'est point correcte, le riglement
d6fend bien de garder les cendres de bois enlev6es des
poeles dans des bottes de bois, mais ne fait pas mention
des cendres de charbon qui se refroidissent beaucoup
plus promptement et sont beaucoup moins dangereuses
pour le feu, ainsi qu'il est prouv6 par plusieurs t6moins.
II a compl~tement failli dans sa tentative de prouver
que les cendres avaient 6t la cause du feu. D'apris la
preuve le feu ne peut gubre 6tre consid6r6 autrement
que comme un accident, dont les intimbs ne peuvent
6tre tenus responsables, parcequ'en vertu de leur bail,
ils se sont, par convention sp6ciale, mis A l'abri de la
pr6somption 16gale 6tablie par Particle 1629, en stipu-
lant qu'ils ne seraient pas responsables des accidents
caus6s par le feu. Cette stipulation n'ayant rien de
contraire a 1'ordre public ni a la morale est parfaite-
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1889 ment l6gitime et doit recevoir son ex6cution. Appel

EvA~s renvoye avec d6pends.

SKELTON.
S . TASCHEREAU J.-I would allow this appeal.

Fournier J. The law of the case is clear.

Art. 1053.-Every person capable of discerning right from wrong is
responsible for the damage caused by his fault to another, whether by
positive act, imprudence, neglect or want of skill.

Art. 1627.-The lessee is responsible for injuries and loss which hap-
pen to the thing leased during his enjoyment of it, unless he proves
that he is without fault.

Art. 1628.-He is answerable also for the injuries and losses which
happen from the acts of persons of his family or of his sub-tenants.

Art. 1629.-When loss by fire occurs in the premises leased, there is a
legal presumption in favour of the lessor that it was caused by the
fault of the lessee or of the persons for whom he is responsible ; and
unless he proves the contrary he is answerable to the lessor for such
loss.

This fire, therefore, is presumed to have been caused
by the respondents' fault. The words "accidents by
fire excepted " in this lease have not the effect to de-
stroy this presumption of law that the fire was caused
by the lessee's fault. On him rested the onus to plead
and to prove that the fire was caused by an accident.
This proof he has failed to make. The contention that
I remark in his factum, that the word "accident" may be
defined to be an event which is not the result of in-
tention, is untenable. Nothing but a criminal and wil-
ful setting on fire of these premises would make this
lessee liable according to this contention. Such is not
the law. The word " fault " in Arts. 1627 and 1629 C. C.
means, as in Art. 1053, not only a positive act, but also
acts of imprudence or negligence.

The respondents seem to think that if they have
proved that the cause of the fire is unknown they
have proved that it was an accidental fire. But the
law is exactly to the contrary. If the cause of the fire
is unknown, the presumptionis that it was due to the
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lessee's fault. Bourjon (1) ; Pothier (2) ; Domat, Lois 1889
Civiles (3); Dalloz (4). Bretonnier (5) justly remarks, E Vs

that if the burden of proving that the fire was caused SKETON.
by the lessee's fault or negligence was on the lessor, Taschereau
the lessees would hardly ever be liable, because it J.
would be generally impossible for him to get at the -

evidence as in the house there is generally only the
lessee and his family.

In Ancien Denizart (6) a case of Aug. 22, 1793,
is cited, where a proprietor who had himself lost his
house by a fire was obliged to indemnify his neighbors
to whose property the fire had extended, upon the only
ground that the fire had originated in the defendant's
house. This judgment, says Denizart, is. based on the
principle, that in the event of afire, the cas fortuit is
not presumed, if not proved.

In another case, loc. cit. (Quentin's) the defendant

was condemned, because the fire had originated on his
premises in an unknown manner, sans qu'on pit savoir
comment.

I need not refer specially to the authorities under
Art. 1738 C.N. They may easily almost all be found
under the article in Sirey, Codes annot6s.

" Accidents by fire excepted " in this lease means
"fire not by or through his fault," so that, for instance,
if an incendiary had caused the fire the lessee would
not have been responsible. Or, if the fire had been
caused by a coal oil lamp accidentally falling from any
one's hands, or by a rocket or fire-cracker fired from
the street, or anything of that kind, then on the proof
of any such fact the respondents would have been
exonerated. But otherwise they are liable; the *pre-

(1) 2 Vol. P. 47. (4) 85, 2, 140; 81, 2 111.
(2) Louage, 194. (5) 2 Henrys, 140.
(3) C. P. 181. (6) Vo. Incencie.

42
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1889 sumption, as I have already remarked, is that they
EV&Ns were in fault. They had to rebut that presumption

SniLTON. by proving that they were not in fault, that is to say,
- by proving that the fire was caused by an accident, by

Taschereau
j a vice de construction or force majeure, or by an incen-

- diary. They do not prove an accident when they
prove that the cause is unknown, or no negligence on
their part. They, in fact, contend that the words
"accidents by fire excepted " mean "loss by fire
excepted." That construction is untenable.

As to the defective chimney, there'is nothing to
help the respondents. It was a very far-fetched
defence. If the chimney was really defective, they
should have informed their landlord of it. Then there
had been no fire for over twenty-four hours in any of
the stoves communicating with it.

As to the extra premium clause, I cannot see that it
can in any way be read as removing in any degree
from the respondents the liability which, as tenants,
the law imposed upon them. The appellants were
not even bound to insure at all (1).

The evidence in the case, as to the hot ashes in a
wooden barrel, shows the grossest negligence possible
on the part of the respondents, and I concur fully with
Church J. when he said in the Court of Appeal:

The plaintiff has shown more than he was bound to do, for, in my
opinion, he has shown gross negligence of the commonest prudence
on the part of his tenant, and has afforded satisfactory presumptive
evidence of the cause of the fire in the absence of any countervailing
proof.

The absence of a watchman on the premises, con-
sidering the danger that the extreme heat required in
the business involved, is also evidence of negligence.
It is proved that the premises must have been on fire
for a long time before any alarm was given, and that

(1) See cases cited in No. 58,in annot6s and Dalloz 85, 2, 137.
pote under Art.'1733. Sirey Codes
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consequently the fire brigade's services were of no use 1889
to save the building. Now, had there been a watch- ENs
man there, not only could the brigade have been called o.

SKELTON.
out in time to save the building and, perhaps, confine
the damage to a few dollars, but the watchman him- J

self it may be would have checked the fire at its -

origin with a bucket of water. Merlin R6pertoire (1)
Arr~ts de Louet (2) ; Marcad6 (3).

On pent d'ailleurs, en certains cas, imputer au locataire d'avoir laisse
les lieux sans gardien (4).

The jurisprudence supports entirely the appellant's
case :-

A tenant, in order to free himself from the responsibility of the
burning of the leased. premises, must show satisfactorily that the fire
was not caused by his fault, or the fault of those for whom he is
answerable. Belanger v. McArthur (5).

Where the leased premises have been injured or destroyed by fire,
the legal presumption is that the fire is caused by neglect or default on
the part of the tenant or those for whom he is responsible, unless the
contrary is proved. Rapin v. McKinnon (6).

In order to destroy the presumption declared in Article 1629 of the
Civil Code, it is not sufficient for the tenant to show that he acted with
the care of a prudent administrator, and if the fire which destroyed the
premises leased could not be accounted for, he must show how the fire
originated, and that it originated without his fault. The Seminary of
Quebec v. Poitras (7) confirmed unanimously in appeal.

The tenant is responsible for the destruction by fire of leased pre-
mises from the neglect of his servants, &c. Allis v. Foster (8).

And in such case the onus probandi is on the tenant to prove that
the fire was not the result of neglect on the part of his servants when
the premises are burnt while in their occupation. Ib. (9).

An unreported case of Pouliot v. Turcotte, Superior
Court, Kamouraska, June, 1875, confirmed in Review,
is in the same sense. ,

With the hardship of the law we have nothing to do.

(1) Vo. Incendie par. 9. (7) 1 Q. L. R. 185.
(2) Page 29. (8) 15 L. C. J. 13.
(3) Vol. 6 Page 464. (9) See also Pilon v. Brunette, 12
(4) Boiteux, 77. R. L. 74, and De Sola v. Stephens, 7
(5) 19 L. C J. 181. L. N. 172.
(6) 17 L. C. J. 54

42%
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1889 The Code gives no new law on the subject. It does
EvNs nothing but to re-enact the principles of the Roman

law, universally adopted in France, and always held
to have been the law of the Province of Quebec. With

Taschereau a constant and uniform jurisprudence as to its con-J.
- struction before their eyes, the Legislature of Quebec

has not seen fit to in any way alter the article. Under
these circumstances, can we be asked to modify or
deviate from that jurisprudence ?

Then, if there is any hardship on the tenant in that
law, would there be no hardship in making the land-
lord bear the loss in case of the destruction of his pre-
mises when occupied by his tenant, or in putting on
him the burden of proving facts which necessarily
must be in the intimate knowledge of his tenant.

La loi ne peut balancer entre celui qui se trompe, et celui qui
souffre, (says Bertrand de Grenille). Partout on elle apergoit qu'un
citoyen a essuy6 une perte, elle examine s'il a it possible & l'auteur
de cette perte de ne pas la causer, et si elle trouve en lui de la kgbret4
on de l'imprudence, elle doit le condamner a la rdparation du mal qu'il
a fait.

I think the appeal should be allowed with costs.

GWYNNE J.-Whatever might be the result upon
the construction of article 1629, C.C., and whether that
article is or is not to be read in connection with article
1626, I am of opinion that under the terms of the lease
entered into between the parties the defendants are
relieved from liability to reinstate the damage done
by the fire in the present case which destroyed the
leased house. The fire in the present case was clearly,
in my judgment, an accident, or casualty by fire, which
is the same thing, within the terms of exception in the
lease.

Appeal dismissed with costs.
Solicitors for appellant: Macmaster, Hutchinson, Weir

,r MacLennan.
Solicitors for respondents : Atwater 4- Mackie.
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WILLIAM CHAGNON (DEFENDANT)......APPELLANT; 1889

AND *Dec. 4.

ALPHONSE NORMAND (PLAINTIFF)... RESPONDENT.

ON APPEAL FROM IHE COURT OF QUEEN'S BENCH

FOR LOWER CANADA (APPEAL SIDE).

Appeal-Province of Quebec-R. S. C. c. 135 s. 29 (b)-Future Rights-

Fee of Office-Collateral Matter-Action for penalties-Efect of judg-
ment-Disqualification.

To give the Supreme Court jurisdiction to hear an appeal in a case
from the Province of Quebec by virtue of sec. 29 (b) of the Su-
preine and Exchequer Courts Act (R. S. C. c. 135) the matter
relating to a fee of office where the rights in future might be bound
must be the matter really in controversy in the suit in which the
appeal is sought and not something merely collateral thereto.

This clause will not give jurisdiction in a case in which.the action was
brought to recover penalties for bribery under the Quebec Elec-
tion Act (R. S. Q., Art. 429), even assuming that the effect of the

judgment may be to disqualify the appellant from holding office

under the crown for seven years.

MOTION to quash appeal from a decision of the Court
of Queen's Bench, (Appeal Side) for Lower Canada, for
want of jurisdiction.

The action in this case was brought to recover pen-
alties for bribery at an election in the Province of -Que-
bec, and resulted. in the Court of Review ordering
the defendant to pay $400. The defendant was not a
candidate at the election. The Court of Queen's Bench
affirmed the. judgment and the defendant appealed to
the Supreme Court of Canada, basing his right to ap-
peal on the ground: 1st. That the judgment had the
effect of disqualifying him for seven years froni hold-
ing office under the Crown in Quebec, and that his

PRESENT :-Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne

and Patterson JJ.
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1889 rights in future were, therefore, bound. 2nd. That
CHAGNON the matter related to a fee of office as a consequence of

VN the disability to hold office, as to which an appeal is
- granted by sec. 29 (b) of the Supreme Court Act.

Gormiully moved to quash the appeal.

Christopher Robinson Q.C. contra.

SIR W. J. RITCHIE C.J.-We do not think this appeal
can be entertained. The matter of disqualification
was not in question in the action for penalties, and if
it had been there are no words in the statute which
would give this court jurisdiction to hear the appeal.
We think that an appeal, which is unknown to the com-
mon law, must be given by statute in such clear and
explicit language that the right to appeal cannot be
doubted.

We will not determine on this motion whether or
not the appellant is disqualified for seven years by the
judgment rendered against him. We will assume
that this is so. But, even if that is so, this does not
make his case appealable to this court. The fact that
in the future, for seven years, he may be incapable of
holding any office does not render the case appealable.
We have already held that the words "where the
rights in future might be bound " in sec. 29 of the
Supreme Court Act do not mean "all cases where
rights in future might be bound," bit must be read in
connection with the words that precede " such like
matters or things."

Neither is the case appealable as relating to a fee of
office where the rights in future might be bound. The
appellant may be deprived of a fee of office for seven
years, but, if that be so, that is the consequence of the
judgment merely, but there is no controversy in the
case relating to a fee of office where the rights in
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future might be bound, as required by said section 29 1889
f he act. CnAGon

Appeal quashed with costs. NORMAND.

-Solicitor for appellant : A. E. Gervais.

Solicitor for respondent : C. Fitzpatrick.
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1889 STEPHEN HAMILTON THOMPSON,
IAPPELLANT -

*Mar. 18. (PLAINTIFF)......... ........................
*Nov. 19, 20. AND

THE MOLSONS BANK, (IEFENDANTS)..RESPONDENTS.

ON APPEAL FROM THE CjURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

The Banking Act-R. S. C. ch. 120 sees. 53 et seq.-Warehouse receipts

-Parol agreement as to surplus-Arts. 1031, 1981. C. C.

The Molsons Bank took from H. & Co. several warehouse receipts as col-
lateral security for commercial paper discounted in the ordinary
course of business, and having a surplus from the sale of the goods
represented by the receipts, after paying the debts for which they
were immediately pledged, claimed under a parol agreement to
hold that surplus in payment of other debts due by H. & Co. H.
& Co. having become insolvent T., as one of the creditors, brought
an action against the bank, claiming that the surplus must be
distributed ratably among the general body of creditors H. & Co.
were not made parties to the suit.

Held,-affirming the judgment of the courts below, that the parol
agreement was not contrary to the provisions of the Banking Act,
R. S. C. ch. 120, and that after the goods were lawfully sold the
money that remained, after applying the proceeds of each sale to
its proper note, could properly be applied by the bank under the
terms of the parol agreement. (Ritchie C. J. doubting and
Fournier J. dissenting).

Per Taschereau J.-That H. & Co. ought to have been made parties to
the suit.

APPEAL from a judgment of the Queen's Bench for
Lower Canada (Appeal Side) confirming a judgment of
the Superior Court in favor of respondents, the defen-
dants in that court.

Appellant sued as creditor of H. Haswell & Co., of

*PRESENT.-Sir W. J. Ritchie C.J., and Strong, Fournier, Taschereau,
and Patterson JJ.

661



VOL. XVI.] SUPREME COURT OF CANADA.

which firm Haldane Haswell is sole surviving partner, 1889
and alleged substantially: THOMPSON

That that firm owed him over $13,000 for goods sold V.
THE

and money lent in 1884, and on June 10th, 1884, made MOLSONS

a voluntary assignment to A. W. Stevenson, with the BANK.

acquiescence and express consent of appellant and re-
spondents, and that by this insolvency all the property
of the said firm became the common gage and pledge
of the creditors, who were entitled to share ratably in
the proceeds.

That respondents made advances to the firm on var-
ious dates, for which notes were taken and warehouse,
receipts given as collateral security.

That the firm becoming insolvent the respondents
disposed of the collateral, and realized a surplus al-
leged to amount to $2708.27.

That demands had been made on the respondents to
account and to pay over the balance to Stevenson, the
assignee, the appellant, or such other person as might
be entitled thereto, to the end that it might be divided
ratably amongst the creditors, but that respondents in
order to obtain an illegal preference had refused to
account or to pay over the balance.

The respondents pleaded :
That they had for a long time previous, been dealing

with H. Haswell & Co., and in the ordinary course
of their banking business made not only the advances
mentioned in appellant's declaration, but others upon
collateral security of warehouse receipts; but they
specially denied that such advances were made upon
any understanding that such collateral was only to be
held as against each particular' advance, but that on
the contrary it was agreed before and at the time of
making the advances, and at all times during which
the firm and the bank were doing business, that should
the advances not be repaid the bank should have the
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1889 right to sell the collateral securities and apply the
THoMrsoN surplus to any other debt the firm might owe, or hold

TE the same as security for their current advances.
MOLSONS That the firm failed to repay the advances, and the

-. bank realized on the sale of the collateral securities
mentioned, more than the direct advances, but not
sufficient to cover other advances upon collateral se-
curity not mentioned in the appellant's declaration.
In these cases also the collateral had to be sold, leav-
ing a deficit.

That in addition the bank made other advances to
-the firm, to the amount of $8981.62, which was
obtained on a distinct understanding that any
surplus, arising froa the sale of security held by the
bank, should be applied towards payment of these ad-
vances; that the advances were made in consideration
and on the faith of this agreement, and respondents
applied the surplus accordingly as they had a right to
do

By their second plea the respondents said
That the $2780.27 referred to in plaintiff's declaration

had been compensated and extinguished by the balance
due on the secured loans, and the $3981.62 mentioned
above.

The respondents also demurred to the action on the
following grounds:

1. No privity of contract between them, and, if any
one entitled to an account, it would be H. Haswell &
Co., and it did not appear that appellant was their
legal representative or stood in their right.

2. The alleged insolvency and voluntary assignment
did not affect the right of the firm to sue for an account
or give appellant any greater rights in that connection
than he had before.

3. It did not appear by the declaration that the
transactions between the respondents and H. Ha well
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& Co., were fraudulent, or that the creditors were en- 1889

titled to have the same set aside, and the action was in THOMPsoN
fact a direct action by a creditor for an account of deal- TE

ings between his debtor and a third party. MOLSONS
It was proved at the trial that the bank had for a BANK.

long time been discounting the business paper of
Haswell & Co. on collateral, and that in March, 1883,
long before the insolvency, on being asked to discount
accommodation paper, Mr. Thomas, general manager,
refused, except on condition that the surplus of all col-
lateral security held or to be held should be applicable
on any and all indebtedness to the bank.

The following is the form of the collateral security
held by the bank:

" Montreal, 11th February, 1881.
" Manager of

" THE MOLSON BANK.

"In consideration of the Molsons Bank having dis-
counted for us the undermentioned promissory
note, viz :
" Note dated 11th February, 1884, falling due 14th

June, 1894 for $1900, amounting in all to nineteen
hundred dollars, we herewith deposit with you as
manager, as collateral security for the due payment
of the said note at maturity.

D. Campbell & Sons' warehouse receipt No. 1207.
45 b1s. Raw Linseed Oil, average 49j

galls., 2339 @, 54 ............... $1225.86
50 b1s. Raw Linseed Oil, average 40

galls., 2000 @ 54................. 1080.00

$2305.86
in favor of ourselves, and endorsed with insurance of
the Phoenix of Brooklyn Insurance Company for $3000,
to 29th May, 1884.

"Should the above named note not be duly paid at
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1889 maturity, the said the Molsons Bank is hereby author-

TompsoN ized to dispose of the gQods specified in the said ware-

TE house receipts, in such a manner as it may deem advis-
MOLSONs able and to appropriate the proceeds so far as may be

BANK. necessary towards the payment of said note. The
whole without prejudice to the ordinary legal remedies
upon the said note."

"H. HASWELL. & Co.,
" per pro. C. J. Binmore."

Robertson Q.C., and Falconer for appellants.
The firm of Haswell & Co., our debtors, being noto-

riously insolvent under art. 1981 0.0. appellant has a
right of action in his own name. The case of Boisseau v.
Thibaudeau (1) supports this view.

The firm of Haswell & Co. have not been put en
cause, but no exception has been taken to this in the
pleadings, and in addition no injury can be done to de-
fendants, inasmuch as Haswell & Co. are admittedly
insolvent and therefore have no claim on their own
estate. In addition, Mr. Haswell has signed a declar-
ation declaring he puts himself before the court to
abide the judgment to be rendered. Such a declaration
has been held sufficient by the Court of Queen's Bench
in an unreported case :-Johnson v. The Consolidated
Bank, judgment rendered the 25th September, 1885.

The judgment of the Court of Queen's Bench in
effect turns on a technicality, a mere question of
procedure. It cannot be denied that in the absence of
any special privilege appellant and respondents are
entitled to share alike in all the assets of their common
debtor. It is evident also that if the respondents are
allowed to retain the moneys in question they will
obtain more than their share. There must, therefore,
be some remedy. An action by Haswell & Co. would
be defeated, as against them the respondents have a

(1) 7 L. N. p. 274.
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good defence, viz., compensation. The assignee cannot 1889
succeed, for he, holding under a voluntary assignment, THOMPSON

is a transferee of the debtor only, and is in no way THE
vested with the rights of the creditors; and, moreover, MOLSONS
plaintiff has not abandoned his rights to the assignee. N

The right to an equitable distribution of the assets is
a right belonging to the creditors only and to each of
them, and they, therefore, are the proper parties to
bring suit. The rights of creditors are not limited by
Art. 1031 of the Civil Code referred to in the judgment
of the Court of Queen's Bench, nor is that article
applicable to the present case. It provides a means
for creditors to increase their debtor's estate by bring-
ing into it assets which the debtor neglects to secure,
and has nothing to do with the distribution of the
assets actually belonging to him, as in the present
action which is brought not to deprive respondents of
their rights in Haswell & Co.'s estate, but to secure an
equitable distribution.

As to the conditions of the advances and respond-
ents' rights to hold the surplus, the written contract
between the parties shows clearly that the intention
was that each advance should have its own security to
apply to it alone. Any attempt to vary the terms of a
valid written contract and to extend its stipulations is
illegal-Art. 1234 C.C.-and contrary to section 46 of
34 Vic., ch. 5, of the Banking Act. See also Grant on
Banking (1); Adams v Claxton (2) ; Vandersee v Willis
(3); and especially Talbot v Frere (4); Taylor on Evi-
once (5).

In reply to respondents' third plea of compensation,
appellant submits that an examination of respondents'
claims, and a careful comparison of dates clearly shows

(1) 4th ed., p. 183. (3) 3 Brown C.C. 29.
(2) 6 Vesey 229. (4) 9 Ch. D. 568.

(5) 8 ed., sees, 1144-1158.
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1889 that the plea of compensation cannot be maintained,

THOMPSON inasmuch as the requisites for compensation as set
TVE forth in Art. 1188 C.C. (and in connection therewith

THE
MOLSONs Art. 1196), are wanting because-

BANK. 1st. The debts were not equally liquidated and
demandable.

2nd The right of compensation must have existed
previous to the debtors' insolvency to avail against his
other creditors, and the evidence shows Ihat up to, and
at the time of, such insolvency the debts did not have
each for object a sum of money of a certain quantity of
indeterminate things of the same kind and quality.
Perkins v. Ross (1).

Geoffrion Q. C. and R. Abbott Q. C. for respondents.
The appellant's action is apparently taken as represent-
ing his debtors, H. Haswell & Co., and such action is
only justified by articles 1031 and 1032 C. C. A com-
parison of the former article with the corresponding
articles of the Code Napoleon (2092, 2093), will show that
our codifiers have adopted the view of those com-
mentators on the Code Napoleon, who hold that the
neglect or refusal of the debtor is an essential condition
precedent to the exercise of his rights by the creditor (2).

The case of Boisseau v. Thibaudeau (3) is clearly distin-
guishable from this. There the payments were made di-
rectly by the insolvent to one of the creditors and to a
creditor who had access to their books before the insol-
vency. The guilty knowledge of the creditor was
proved and the case came clearly under art. 1036. The
question of putting the insolvent debtor in default to
exercise the action was not raised. Nor does it appear
that there was any vesting by consent of the rights of
the insolvent in the assignee, which would have estop-

(1) 6 Q. L. R. 65. 1026 and 186. -
(2) 25 Demolombe, Nos. 48, (3)-7L."N. 275.
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ped the plaintiffs, and, moreover, the assignment in this 1889

case is a mere voluntary assignment. TompsoN

The agreement as alleged is proved, and apart from T.E

the points raised by the demurrer three questions re- MOLSONS
BANK.main:-

1. Is the agreement proved ?
2. Was this agreement legal, and has the bank a

right to retain the money ?
3. If illegal, has the bank, having the money actually

in hand, a right to set it off against the balance due ?
As to the proof, we submit that the evidence is suffic-

ient, and that verbal proof is admissible in all commer-
cial matters unless expressly prohibited by law. Be-
tween individuals it would undoubtedly be perfectly
legal.

The BanK Act, R.S.C. chap. 120, sec. 53 s.s. 4, pro-
vides in effect that the bank shall not acquire or hold
a warehouse receipt as collateral for a debt, unless the
debt is negotiated or contracted at the time, or upon
promise that a warehouse receipt would be transferred.

The bank by law, to carry out the ob.jects of its exis.
tence, has a right to engage in such trade as generally
appertains to the business of banking (s. 45).

And by the law, the bank has a general lien on all
securities for an unpaid balance of account.

The general lien of bankers is part of the law mer-
chant to be judicially noticed, etc.

Unless there be an express contract, or circumstances
showing an implied contract inconsistent with the
principle of lien, the bankers have a general lien on
all securities deposited with them as bankers by their
customers. Grant on law relating to bankers, &c. (1).
Bank of Hamilton v. Noye Manufacturing Co. (2).

The case of Perkins v. Ross (3) is also distinguishable.

(1) 4 edit. p. 244. (2) 9 Ont. Rep. 631.
(3) 6 Q, L, R. 65.
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1889 There the agreement gave no privilege on the goods

THOMPSON pledged (1).
V. The creditor therefore only had a right under the

THE
MoLsoNs agreement to set off the balance of the proceeds against

BANK.
A an unsecured claim. The money never came into his

hands until after the abandonment, when by the Insol-
vent Act it vested in the assignee, and the creditors
had to deal with him. The assignee was a party to
the suit, exercising his own rights and claiming the
money.

Apart from these considerations the money actually
came into the hands of the bank, no demand for it by the
assignee has ever been made and the balance was still

due the bank, and under these circumstances compen-
sation took place.

Robertson Q.C. in reply referred to Larombibre (2).

Sir W. J. RITCHIE C.J.-In this case I have had very
considerable doubt, but as the majority of the court are
of the opinion that the appeal should be dismissed, and
as my judgment would not alter the result, I do not
think it advisable to delay the judgment.

STRONG J. concurred in dismissing the appeal

FOURNIER J.-L'appelant, cr~ancier pour une forte
somme de la socit6 insolvable de M. Haswell & Co,
maintenant repr6sent6e par M. Haswell sen], a pour-
suvi l'intimbe, la banque Molson, en se fondant sur
Particle 1981 du Code civil, d6clarant les biens du d6-
biteur le gage commun de ses cr~anciers, dont le prix
doit se distribuer par contribution entre eux. Il allkgue
que l'insolvabilit6 de Haswell & Co., qui remonte A la
date du 10 juin 1884, tait A la connaissance de 'in-

(1) See Dorion, C.J. S.C. p. 78. (2) 3 vol. No. 27, p. 666.
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tim6e qui savait aussi qu'ils avaient fait cession A A. 1889

W. Stevenson pour le b~n6fice de leurs cr~anciers. La T OMPSON

banque leur avait fait les avances suivantes: TE

F~vrier 11 1884............. ..... $1900 MOLSONS

Avril ler 1884..................... 2600 BANK.

Mai 21 1884 ...................... 3000 Fournier J.
S.................... .......... 3000

Mai 23 1884............. ......... 2200
Elle avait lors de chacune de ces avances, en particulier
et A leurs dates respectives, exig6 des sfiret6s collat6rales
de ses d6biteurs, qui lui avaient transport6 des regus
de marchandises en entrep6t leur appartenant, avec la
condition spbciale que chaque shret6 d6livr6e ne serait
une garantie que du remboursement du pr~t particulier
auquel elle 6tait affectbe; que dans le cas de d6faut
de paiement des dites avances, les sfiret6s donnbes
pour chacune d'elles, seraient r6alis6es, et aprbs rem-
boursement des dites avances, la balance en serait
remise A la dite socit&6. Cette derniere ayant fait d6faut,
les stiret6s donn6es ont 6t r~alis6es et out rapport6 un
surplus sur le montant de chacune des avances, pro-
duisant en totalit6 la somme de $2,708.27. Ce surplus,
vu l'insolvabilit6 des dits Haswell & Co., devrait 6tre
partag6 au marc la livre entre leurs creanciers, mais
l'intim6e retient ill6galement cette somme dans le but
de s'assurer au d6triment des autres cr6anciers une
pr6f6rence pour le paiement d'une balance de compte
courant qu'elle r6clame des dits Haswell & Co. L'ac-
tion est ! I'effet d'amener cette somme A distribution
entre tous les cr6anciers.

L'intimbe a plaid6 par d6fense au droit que 1'appe-
lant n'6tait pas partie A la transaction entre elle et la
socitd, Haswell & Co., et ne repr6sentant pas 16gale-
ment cette dernibre, il n'avait aucun droit d'action,
que l'insolvabilit6 de la dite soci6t6 ne lui conf6rait
pas plus de droit qu'il n'en avait auparavant, et qu'il

43
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1889 n'avait pas all6gu6 fraude. Cette d6fense en droit a
THOMPSON e renvoy~e.

V E Par un autre plaidoyer elle alligue qu'en vertu d'uneTHE0
MOLSONS convention sp6ciale avec Haswell & Co., le surplus

BANK. qui pouvait r~sulter de la vente des stjret6s devait 6tre
Fournier J. employ6 au paiement de la balance de leur compte cou-

rant, que ce surplus se trouve compens6 par la balance
du dit compte courant et d'autres avances non rem-
bours6es.

Le jugement de la cour Sup6rieure a consid6r6 cette
convention sp6ciale relativement A l'emploi du
surplus comme prouv6e, et renvoy6 l'action en cons6-
quence. La majorit6 de la cour d'Appel ne s'est pas
prononc~e sur ce point, mais elle a confirm6 ce juge-
ment sur le principe que 1'appelant n'avait pas droit
d'action a moins d'avoir pr6alablement mis son d6biteur
en demeure. C'est de ce jugement qu'il y a appel en
cette cour.

Lesdeux seules questions qui s'616vent sont, 10 P'ap-
pelant a-t-il droit d'action d'apris les faits allgu~s
dans sa d60laration; '2o la convention verbale que le
surplus du produit des silret6s serait affect6 an paie-
ment de la balance du compte courant, est-elle 16gale
et a-t-elle t 16galement prouv6e.

Quand an premier point sur le droit d'action, quoi-
qu'il y ait en divergence d'opinion A cet 6gard, il me
semble que cette question ne pent souffrir difficult6.
L'appelant se fonde principalement sur l'article 1981,
C. C., d6clarant que:

Les biens du dbiteur sont le gage commun de ses cr6anciers, et, dans
le cas de concours, le prix s'en distribue par contribution, 4 moins qu'il
n'y ait entre eux des causes 14gitimes de prdfbrence.

L'intimbe, en retenant le surplus en question, agit
en contravention A cet article et viole le droit de l'ap-
pelant d'Atre admis A la distribution de cette somme
par contribution. De cette violation di droit conf&6
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A tout cr6ancier par cet article, nait le droit d'action 1889
de 1'appelant. C'est moins le droit de ses d6biteurs, THOMPSON

Haswell & Co., qu'il exerce en vertu de l'article 1031, TE

C. C., que celui que 1'article 1981, assure A tout cr6an- MOLSONS

cier sur les biens de son d6biteur. BAN.

La faillite de Haswell & Co. a eu aussi 1'effet 16gal Fournier J.

de mettre an mtme rang tous leurs cr6anciers qui n'a-
vaient ni privilbge, ni hypothbque et de faire acqu&rir
A ceux-ci le droit d'8tre appel6s a la distribution des
biens de leurs d6biteurs an pro rata de leurs cr6auces
respectives. Get 6tat de faillite, malgre la r6vocation
des lois i ce sujet, n'en est pas moins reconnu dans la
province de Quebec en vertu de 1'article 11 C. C.,
paragraphe 23, qui le d6finit ainsi: " La faillite est
l'6tat d'un commergant qui a cess6 ses paiements."
II est encore admis par l'article 1036, C. C., qui d6clare
nul le paiement fait par un d6biteur A un cr6ancier
qui connait son insolvabilit6, et par Particle 2090, d6-
clarant nuls les enr6gistrements faits dans les trente
jours qui pr~cident la faillite. Cet 6tat de fdillite rend
le d6biteur incapable de disposer de ses biens an
d6triment de ses cr6anciers qui ont acquis de ce
moment le droit d'6tre pay6s par contribution. Le
droit que vent exercer 1'appelant existe non seule-
ment en vertu de 1'article 1981, mais il est aussi la
cons6quence lgale de la faillite. A cette 6poque, le
10 juin 1884, date de la faillite, 1'appelant avait donc
un droit acquis d'6tre admis 6 la distribution des biens
do Haswell & Co., par contribution, et en particulier
sur la somme de $2708.06 montant du surplus.

L'intim6e pr6tend que du moment qu'elle est devegue
d6bitrice de ce surplus envers Haswell & Co., il s'est
alors op6r6 de plein droit compensation de cette somme
jusqu'A concurrence d'autant avec la balance du compte
courant qui lui 6tait due par Haswell & Co. Mais
elle n'a pu devenir d6bitrice de cette somme que par la

43Y2 V
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1889 r6alisation qui seule a constitu6 Haswell & Co., ses
THOMPSoN cr6anciers d'une somme ainsi devenue claire et liquide

TE et partant compensable, tandis que jusque 1A les dits
MOLSONS Haswell & Co., n'avaient qu'un droit de se faire rendre

BANK.
- compte des valeurs donn6es comme siret6 collat6rale,

Fournier J. droit qui n'6tait pas susceptible de compensation. Ce
n'est qu'aprbs la faillite que la r6alisation a eu lieu
Ce fait important est prouv6 par le t6moignage de
James Elliott. Avant cette r6alisation 1'appelant
avait d6jA acquis le droit 6 la contribution, et la r6ali-
sation subs6quente en 6tablissant une cr6ance claire et
liquide en faveur de Haswell & Co., n'a pu donner A
l'intim6e le droit d'invoqner la compensation au d6tri-
ment du droit d6ji acquis de l'appelant. Le Code
civil, article 1196, contient une disposition & cet effet.

La compensation n'a pas lieu au pr6judice du droit acquis h un tiers.

Dans ces circonstances l'intim6e n'a pas le droit, sous
pr6texte de compensation, de retenir le montant entier
du surplus; elle n'a, comme les autres cr6anciers, que
le droit d'6te admise A la distribution de cette somme
entre eux au pro rata de leurs creances respectives.
Antrement l'intim6e obtiendrait une injuste pr6f6rence
contre les autres cr~anciers.

Puisque la loi reconnalt A l'appelant ce droit A la
distribution, elle doit certainement lui offrir un nioyen
de le faire valoir. Bien que le jugement de la cour du
Bano de la Reine ait renvoy6 l'action, la cour n'a
cependant pas ni6 le droit d'action. C'est sur une
omission de formalit6 qu'elle a fond6 son jugement qui
est motiv6 comme suit:

That the appellant failed to comply with the necessary requirements
according to article 1031 of the Civil Code, to entitle him to exercise
the action of his debtor who was not put in default before the institu-
tion of this action by a demand on him or his representatives.

Ce motif est-il fond6 ? Pour r6pondre A cette question
je ne crois pouvoir mieux faire que de ciier la r6ponse
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donn6e par Sir A. A. Dorion dans ses notes sur cette 1889

cause: TnosrsoN
As to the contention that the appellant had no right to bring this' V.

THEaction unless he had previously summoned Haswell & Co., his debtors, Hosons
to do so, it has no foundation whatsoever. The law does not require BANK.
it, for article 1031 of the Civil Code, which authorises such an action,
provides that: "creditors may exercise the rights and actions of their Fune
debtors, when to their prejudice he refuses or neglects to do so." The
mere neglect is sufficient to authorise the bringing of the action, and it
is neither necessary to allege nor to prove such neglect. If a prior
summons were required, it would be necessary to establish a refusal in
every case and no action could lie for mere neglect on the part of the
debtor to sue although the article of the code expressly authorises it
in such case.

The jurisprudence is well established in France on that point as is
shown by Larombibre (1). This writer, at No. 21, says :-"Hors de
"IA, aucune autre condition n'est exig4e pour qu'ils (les cr6anciers)
" puissent exercer les droits et actions de leurs d6biteurs.-Il suffit
" qu'ils soient crdanciers et que celui-ci n6glige de les exercer, sans
" qu'ils aient pr6alablement h le mettre en demeure d'agir.

This jurisprudence has always been followed here, and the fact that
a debtor has a right which he does not enforce has been considered as
a neglect to perform a duty towards his creditors which authorises
them to sue in his stead.

Le droit d'action exerc6 en cette cause a 6t re-
connu par la cour du Bane de la Reine dans la cause
de Boisseau v. Thibaudeau et al. (1).

Dans cette cause il s'agissait de faire prononcer la
nullit6 du paiement fait en contravention de Particle
1036 0. C., par un d6biteur A Pun de ses cr6anciers qui
reconnaissait son insolvabilit6. La cour a reconnu
A un autre cr6ancier 16s6 par ce paiement le droit de
poursuivre en son nom le or6ancier ill6galement pr6-
f6r6, et de demander que la somme ainsi reque fut
d6pos6 en cour pour le b6n6fice commun des cr6anciers
suivant leurs droits respectifs. Alors comme A present
les lois de faillite avaient cess6 d'Atre en force. Le
principe admis par ce jugement doit recevoir son ap-

(1) Vol. 1, p. 699, Nos. 21, 22 (2) 7 Leg. N. 274.
and following.
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1889 plication dans cette cause, car les faits sont parfaite.

THOMPSON ment analogues. Comme l'a fait observer l'honorable
V. E juge Ramsay, dans ses notes sur cette cause, il y a dans

THE 0
MOLSONS notre systime de droit bas6 sur 1'6quit6 aucune ragle

BAK. expresse enlevant le droit d'exercer une semblable
Fournier J. action.

L'objection fond6e sur le d6faut d'all6gation de fraude
ne peut avoir aucune force dans une action oin il s'agit
de faire rapporter A la masse des biens du failli, une
somme que l'intimbe vent s'approprier ill6galement au
d6triment des autres cr6anciers; la pr6f6rence que l'in-
timbe vent s'attribuer est 6videmment en fraude de la
loi qui r~gle la distribution des biens du d6biteur, et
cela suffit pour donner lieu a 1'action du cr6ancier
16s6.

Quant A la deuxibme question au sujet de la pr~ten-
due convention verbale, indiqu6e par l'intim6e comme
lui donnant droit de s'approprier le surplus, cette con-
vention, si elle a en lieu est illigale, et n'est pas
prouv6e.

La convention entre l'intim6e et Haswell & Co.,
r6glant les conditions des avances a tA faite par 6crit.
Pour chaque avance faite pour garantir le paiement
des divers billets, il existe une convention 6crite con-
tenant la condition suivante:

Should the above-named note not be paid at muturity the said
Molson's Bank is hereby authorized to dispose of the goods specified
in the said warehouse receipt, in such manner as it may deem advis-
able, and to appropriate the proceeds so far as may be necessary to-
wards the payment of said note, and the goods are described as
Cc collateral security for the due payment of the said note at maturity."

Ce contrat fait voir clairement que pour chaque
avance il y avait une sftret6 qui ne s'appliquait qu'd
cette avance m~me, et que le surplus, apris r6alisation,
demeurait la propri6t6 de Haswell & Co., sans aucune
appropriation particuliere. Le surplus, arrivant la
faillite, devenait le gage commun de tous les cr~anciers
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et l'intim6e n'y pouvait pr6tendre plus de droit que les 1889
autres cr6anciers. Aussi, pour soutenir sa pr6tention, TH son

l'intim6e est-elle oblig6e d'invoquer une pr6tendue ' E

convention verbale qui aurait 6t6 faite avant l'6crit, MOLSONS

comme lui donnant droit A ce surplus. M. Thomas, le * BANK.

g6rant de la banque, est produit comme t6moin pour Fournier J.

prouver une telle convention; mais il ne dit pas que
cette convention a tb faite apris le contrat 6crit.
Haswell reconnalt dans son t6moignage qu'une con-
vention semblable A celle plaid6e a 6t6 faite en 18S3
au sujet d'une avance particulire de $5,000, fait en
mars 1883, mais il en liinite 1'effet A cette avance particu-
libre. M. Thomas a 6videmment fait une erreur en
parlant de cette convention, dont il ne donne pas la
date, comme si elle avait eu lieu en m~me temps on
apris la convention 6crite. Son t6moignage seul contre
l'6crit qui prouve le contraire, ne pent suffire pour
prouver cette convention. D'ailleurs cette preuve est
ill6gale et contraire A Particle 1234 C. C. Si e11e 6tait
admise, elle aurait l'effet de modifier un contrat par
6crit qui dit que les stret6s devront tre appliqu6es an
paiement de chaque billet (said note) en particulier,
tandis que la convention verbale en ferait l'application
A d'autres or6ances que celles pour lesquelles les billets
out th donn6s. Les conversations qui out pu avoir
lieu A ce sujet avant les 6crits doivent tre consid6r6es
comme non avenues, puisque les parties out mis leur
convention par 6crit.

Bien plus, cette convention, m~me si elle 6tait
prouv6e, serait illgale, comme contraire & 1'acte des
Banques, 34 Vic., ch. 5, sec. 46, tel qu'amend6 par la
43e Vict., ch. 22, sec. 7, d6clarant:

That the bank shall not hold any warehouse receipt to secure the
payment of any note or debt, unless such note or debt be negotiated
or contracted at the time of the acquisition thereof by the bank.

La preuve fait clairement voir que les stret6s out t6
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1889 donnies pour une autre dette que celle de la balance

THOMPSoN du compte courant, pour laquelle il n'en a 6t6 donn6
V. aucune. L'intim6e ne s' tant pas conform6e aux dis-

THE
MobsoNs positions de 1'acte des banques, elle n'a pu acqu6rir

BANK.
- aucun privildge sur le surplus, et elle le retient

FournieT J. 6videmment en violation de l'acte des Banques.

Par tous ces motifs, je suis d'avis d'allouer l'appel.

TASCHEREAU, J.-It seems to me that Haswell and
Company should be a party in this case. The writing
fyled in the record signed by Haswell, is irregular and
cannot be looked at; and moreover Haswell does not
legally represent the firm. I have no difficulty how-
ever in satisfying myself that the judgment of the Su-
perior Court is perfectly right, and that the defendants
have fully established the agreement with Haswell &
Co. by which they were entitled to keep these monies
in payment of their claim. I do not see in this agree-
ment anything against the provisions of the Banking
Act.

PATTERSON, J.-The judgment from which this
appeal is brought is that of three of the learned judges
of the Queen's Bench, from whose opinion the Chief
Justice and Mr. Justice Tessier dissented. I think the
decision of the majority should be affirmed, but at the
same time I agree with some views expressed by the
dissenting judges.

The objections taken to the locus standi of the plain-
tiff and given effect to in the judgment of the court do
not seem to me to be well founded. The construction
put upon article 1031 of the Civil Code by the dis-
senting judges commends itself to my judgment as
more reasonable than that which requires some formal
demand by the creditor, or some express refusal by
the debtor, before the debtor can be said, within the
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meaning of the article, to refuse or neglect, to the pre- 1889
judice of his creditor, to exercise his rights and THOMPSON

actions. So far I go with the minority of the courf be- TE

low. I am further prepared to adopt the opinion MOLSONS

which I understand to have been held by the minority, BANK.

that the plaintiffs right of action exists independently of Patterson J.

article 1031. But I agree with the conclusion that the
plaintiff has failed to sustain his action for the reasons
on which the judgment of the Superior Court, as given
by Mr. Justice Taschereau, proceeded.

We have no complicated or disputed facts to deal
with.

The bank having taken from Haswell several ware-
house receipts as collateral security for commercial
paper discounted in the ordinary course of business,
and having a surplus from the sale of the goods repre-
sented by the receipts, after paying the debts for
which they were immediately pledged, claims to hold
that surplus in payment of other debts due by Haswell,
while Haswell having become insolvent the plaintiff
insists that the surplus must be distributed ratably
among the creditors generally.

With each warehouse receipt the bank took from
Haswell a memorandum of the deposit of the receipt
as collectual security for the particular note, each
memorandum containing these words:

Should the above named note not be duly paid at maturity, the said

Thd Molsons Bank is hereby authorized to dispose of the goods speci-

fied in the said warehouse receipt, in such manner as it may deem

advisable and to appropriate the proceeds so far as may be necessary

towards the payment of the said note. The whole without prejudice

to the ordinary legal remedies upon the said note.

The documents say nothing of the surplus that
might remain after a sale of any of the goods, nor was
it necessary that they should do so. The surplus must,
of course, be accounted for to Haswell or to some one
entitled through him, and, being outside of the
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1889 written memoranda, could be made the subject of
THOMPSON any other agreement or be disposed of by Haswell

THE as he pleased. The argument to the effect that
MOLSONS an oral agreement respecting these surplus moneys,

- such as the agreement proved to have been ver-
Pa4ersonJ.bally made between Haswell and the general man-

ager of the bank that the bank might retain the sur-
plus, if a surplus there should be, towards the pay-
ment of other debts of Haswell. was in violation of the
rule against varying a written instrument by parol,
is founded on a misconception. That agreement in no
way varied the agreements evidenced by the writings,
but was perfectly consistent with them.

It was urged that these surplus moneys having come
to the hands of the bank through the medium of ware-
house receipts, and the agreement respecting them
being made while the bank held the receipts and before
the sales under them, and the power of the bank in
relation to warehouse receipts being defined and lim-
ited by the Banking Act, the agreement was illegal
and beyond the power of the bank.

I have not the advantage of knowing the views of
any of the learned judges in the courts below upon
this contention, except the learned Chief Justice and
the learned judges who dissented with him from the
judgment of the court. It is with some diffidence that
I feel myself unable to assent, as they appear to have
done, to the contention, but, with great respect, I ven-
ture the opinion that the views adopted are founded on
a misconception of the effect of the statute.

The provisions are now found in the Bank Act, R
S.C., chap. 120, sec. 53, the material parts of which I
shall read-

" The bank may acquire and hold any warehouse receipt or bill of
lading as collateral security for the payment of any debt incurred in
its favor in the course of its banking business"
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Pausing here for a moment let us see in what respect 1889

the common law is changed. The warehouse receipt Ta1sON

is a receipt by a warehouseman for goods in his ware- VHE
house. The goods themselves could always have been MOLSONS

pledged as security for debts. Whatever was the mode EANK.

of effecting the transfer of property or possession by Patterson J.
which the pledge was made, whether by actual delivery
of the goods, or under the English system by deed, the
goods could by some mode of conveyance be effectually
pledged. But the process was cumbrous and slow, and
the statute aims at providing a simpler and speedier way
of doing the same thing in connection with the busi-
ness of banking. We are of course aware that, though
this Dominion statute deals only with banks, which
are within the exclusive legislative jurisdiction of the
Dominion, the principle is made of more general appli-
cation by provincial legislation. The principle is in-
dicated by the passage which I have read, but the
practical enactment follows. The clause proceeds:

And the warehouse receipt or bill of lading so acquired shall vest in
the bank, from the date of the acquisition thereof, all the right and
title of the previous holder or owner thereof, or of the person from
whom such goods, wares or merchandise were received or acquired by
the bank, if the warehouse receipt or bill of lading is made directly in
favor of the bank instead of to the previous holder or owner of such
goods, wares or merchandise.

In other words, the warehouse receipt acquired by
the bank operates as a conveyance of the goods to
the bank. What is done is not so much to create
a new right as to provide a new mode of conveyance.
I say nothing of bills of lading which need not enter
into the present discussion, and which hold a position
different from warehouse receipts under the law
merchant.

I shall read only one other passage, which is quoted
by one of the learned judges in the court below :

The bank shall not acquire or hold any warehouse receipt or bill of
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1889 lading to secure the payment of any bill, note or debt, unless such bill,

note or debt is negotiated or contracted at the time of the acquisition

V. thereof by the bank,-or, &c.
THE I do not doubt that if Haswell had paid up his notes

MOLSONS
BANK. the effect of what I have just read would have been to

Patterson J. annul the title of the bank to the goods held under the
warehouse receipts, and to disable the bank from in-
sisting on holding the goods or the receipts as security
for the current account. The bank would not have
handled or received actual possession of the goods, and
the title under the receipts would have become effete.
This was probably the history of the earlier trans-
actions of the kind between Haswell and the bank.
But, under events as they have happened, the title to
the goods was vested in the bank; the goods were law-
fully sold; and the money that remained after applying
the proceeds of each sale to its proper note was sim-
ply money held to the use of Haswell. It was not
held under the warehouse receipts, and it had to be
accounted for like the excess over the mortgage
moneys in the case of Talbot v. Frere (1) which the
appellant cites in his factum.

The plaintiff insists that it must go for ratable dis-
tribution among the creditors. The defendants main-
tain that they have a right to apply it on account of
what Haswell owes them, by reason of his agreement
that it should be so applied.

The testimony of Mr. Haswell and Mr. Thomas es-
tablishes an agreement that the surplus moneys from
securities, such as the warehouse receipts which we
have been discussing, should be security for any debts
Haswell owed or should owe the bank. The agree-
ment went further than that, for it embraced the ad-
vances made on the security of the warehouse receipts,
which would not have been made if the disposition of

(1) 9 Ch. D. 568.
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the surplus which might have come into the hands of 1889

the bank had not been agreed to. The making of those T OMPSON

advances was part of the consideration for the agree- TE

ment as to the surplus. The accounts given by MOLSONS
B-ANK.

Haldane Haswell and by Mr. Thomas are substantially -
alike. I shall read that given by Mr. Thomas. Patterson J.

Question-Have you had any conversation with him (Mr. Haswell)
with reference to the application of surpluses which might arise from
the realization of collateral security held by the bank towards the pay-

qment of other advances that were made by the bank to him, and if so,
will you state what such conversations were, and when they occurred?

Answer-Yes, I had one, and I imagine it was about the time Mr.
Haldane mentioned, in March, eighteen hundred and eighty-three, and
I objected to making the advance. Mr. Haldane was in very great
need of receiving a certain sum of money, and he asked me to make
him an advance on collaterals. I demurred to making the advance as
our advances on collaterals were pretty large then at the time, and we
had other advances unsecured, the unsecured advances being certain
notes, the amount of which I do not remember now, certain notes
signed by the firm, and indorsed by the two brothers individually. I
wanted, in fact, to get the whole of those notes entirely covered, but
he said he was unable to give collaterals and did not feel inclined also
to give collaterals enough to cover them, and then I asked him if I
made him the advance if he would agree that any surplus arising from
that.advance or any other collateral existing, or that we might take in
the same way, should be applied to the payment of these notes of the
firm, indorsed by the partners individually, or any other paper, and
in fact to apply to any advance as the bank liked, and he agreed to it,
and unless he had agreed to it I would not allow the advances to be
made. That was one occasion, but there were several occasions. Mr.
Haldane forgets, I believe, two or three occasions in which a somewhat
similar conversation occurred. I did it believing at the time, that is in
March, 1883, that I could have enforced payment by suit.

It was only to help him that I agreed to take transfer, it was a
verbal one, a transfer of any surplus.

Question-And by those said notes you mean the notes signed,
similar to the ones, Exhibits 4 and 7?

Answer-Yes, those notes indorsed by Haldane Haswell and his

brother Charles. I think there were more than these running. I
think the amount originally was about six thousand dollars.

Question-But they were notes of which Exhibits 4 and 7 are
renewals ?
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1889 Answer-Yes.
Question-Has the bank account of Haswell & Co. been carried on

TniomsoN
T P under that understanding ever since ?

THE Answer-Yes.
MonsoNs

BANK. These, exhibits 4 and 7 are promissory notes dated

Patterson j. the 6th of February and the 5th of March, 1884, for
- the amounts respectively of $1,375 and $1,500, portions

of Haswell's debt to the bank.
The date given for the first conversation out of which

the verbal agreement arose, March 1883, is a year
earlier than any of the warehouse receipts now in
question, which run from the 11th of February to the
24th of May, 1884, but the agreement, as stated, was a
continuing agreement applying to any surplus which
should come into the hands of the bank. The insol-
vency of Haswell appears to have occurred, or at all
events to have first become notorious, in June 1884.

I see no good reason to differ from the decision of
Mr. Justice Taschereau in the court of first instance
concerning the agreement respecting these surplus
moneys. That judgment was affirmed in appeal on
the same grounds, although in the appellate court
greater weight seems to have been accorded to the
view taken by the majority of the incapacity of the
plaintiff to maintain the action; and the judges who
would have reversed the decision treated this parti-
cular point only with reference to the Bank Act.

I think we should dismiss the appeal with costs.

Appeal disnissed with costs.

Solicitors for appellant: Robertson, Fleet 4 Falconer.

Solicitors for respondents: Abbotts Campbell.
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JAMES M. MITCHELL (DEFENDANT)......APPELLANT; 1889

AND *May 16.
*June 14.

CHARLES HOLLAND, es-qual.....RSPNET
(PLAINTIFF)...... .................

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR
LOWER CANADA (APPEAL SIDE).

EstoppetArt. 19 0. 0.P.--Right of suit by trustees-Promissory notes

given as collateral for price of sale-Prescription.

C.1H. (the respondent) as trustee for certain creditors of the firm of R.
M. and sons, sued J. M.M. (the appellant), a member ofthe firm, for
$4,720, alleging : 1. A registered notarial transfer from one J.R.M.
to him, as trustee, of a similar sum with all rights, mortgages, &c.,
thereunto appertaining, due by the said appellant to J.R.M. for
the price of certain real estate in Montreal ; 2. A transfer of cer-
tain promissory notes signed by the appellant for the same
amount and representing the price of sale of said property, but
which were to be in payment thereof only if paid at maturity.
The appellant was a party and intervened to the deed of transfer
and declared himself satisfied and subject to its conditions.

The appellant pleaded that the respondent had no action as trustee
under article 19, C.C.P. and that the price had been paid by the
two promissory notes which were now prescribed.

Held, 1, affirming the judgment of the court below, that article 19 C.C.P.
was not applicable. The appellant having become a party to the
registered transfer, which gave the respondent as trustee all mort-
gagee's rights, was estopped from denying the efficacy of such deed
or of the right of the plaintiff to sue thereunder in his quality of
trustee. Burland v. Moffatt 11 Can. S.C.R. 76 and Browne v.
Pinsoneault 3 Can. S.C.R. 103 distinguished.

2. That the notes in question having been given as collateral for the
price of sale of the property, and the property not having been
paid for, the plea of prescription as to the notes could not avail
against an action for the price.

APPEAL from the judgment of the Court of Queen's
Bench for Lower Canada (appeal side) reversing the

*PRESENT. -Sir W. J. Ritchie C.J. and Fournier, Taschereau, Gwynne
and Patterson JJ.
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1889 judgment of the Superior Court, which dismissed the

MITCHELL action of the respondent.
HO . The suit in this case arose out of a deed of settlement

IIOLLAND.

- made between the defendant and the plaintiff as
trustee for the defendant's creditors, and bearing date
31st October, 1877.

On the 1st December, 1877, J. R. Mitchell transferred
for value received to the plaintiff in his said quality of
trustee a sum of $4,720.20, with all hypothecary rights,
due to him the said J. R. Mitchell by the defendant as
the price of certain real estate in Montreal and to secure
which sum the defendant had hypothecated the pro-
perty purchased (bailleur de fonds) as stated in a
deed of sale dated 5th January, 1877.

By the deed of transfer of the 1st December, 1877,
J. R. Mitchell also delivered up to the plaintiff two
promissory notes amounting to $4,720.20 which had
been given by the defendant in payment of the pur-
chase price of the property, provided they were paid at
maturity, and produced to be attached to the deed, but
not otherwise, as appears by the following clause in
the deed:

" Provided always, however, and it is hereby expressly
declared, agreed and understood by and between the
said parties hereto, that the consideration sum of
$4,720.20, or any part thereof, shall not be held to be
paid or discharged unless both said promissory notes
are fully paid at maturity, and the said two promissory
notes, being so paid shall be produced by the said
purchaser, his heirs, or assignees, and cancelled and
annexed to these presents: when, if required by the
purchaser, a discharge therefor in notarial form will be
granted."

It was agreed also in this deed of transfer that if a
certain sum of $6,000, of which the said sum of
$4,720.20 formed part should be paid as set forth in a
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deed of settlement; recited in the deed of transfer, 1889
the plaintiff should re-transfer the amount transferred MITCHELL

to J. R. Mitchell, together with the hypothec. H .0 IIOLLAND.
And to this deed of transfer intervened the defendant,

who declared that he had taken communication of the
deed and understood it, and was content and satisfied
and accepted signification.

On the 8th of January, 1879, when the two promis-
sory notes became due and payable, they were duly
presented to the bank,. and payment was demanded
but was refused.

On the 25th September, 1885, the plaintiff in his
said quality of trustee, sued the defendant, alleging in
substance the above facts. He concluded by praying
acte of his declaration, that he was ready to restore the
notes, and asked for judgment for the said sum of
$4,720.20, with interest and costs.

The defendant pleaded inter alia:- 1, that the
plaintiff had no right to sue in his quality of trustee,
having no right or standing to appear as such before
the court, being merely the mandatary or attorney of
the creditors; 2, that the promissory notes which had
been given in payment of the purchase price were
prescribed.

McCord for appellant: The plaintiff had no right to
sue in the quality of trustee, having no right or
standing to appear as such before the court, being
merely the mandatary or attorney of the creditors
named, Arts. 13 and 19 O C. P.; Broone v. Pinsoneault
(1) ; Burland v. Moffatt (2).

And although it might appear, at first sight, that these
decisions as bearing on this case have been questioned
in a manner by the Privy Council in the case of Por-
teous v. Beynar, (3) I contend that this case of Porteous
v. Reynar (3) is totally dissimilar to the present one, and

(1) 3 Can. S. C. R. 102. (2) 11 Can. S. C. R. 76.
(3) 13 App. Cas. 120.

44
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1889 that plaintiff's action was rightly dismissed by the
MITC.ELL Superior Court. He is not an assignee appointed by

'0 any court, or with any status which a court can
-N recognize. The agreement sous seing priv, is the only

basis on which he could presume to sue. There was
no assignment by the insolvent firm to him. There
was no necessity for a private assignment, for the
Insolvent Act of 1875 was in force. The creditors of the
firm of Robert Mitchell & Sons are individually
parties to the deed; they accepted a composition,
accepted notes in payment thereof, on which each
individual could sue, and they appointed the plaintiff
as their agent to hold the collateral security received
from Dame Eliza Lane Mitchell. In the case of
Porteous v. Reynar, the plaintiffs, as trustees, derived
their title from the official assignee; in this case
plaintiff had no authority, except as agent for the
creditors, who could have urged their own rights,
and cannot plead avee nom d'autrui. See also Huot.
Dubeau (1) ; Nesbitt v. Turgeon (2) ; May v. Fournier
(3).

I also contend that the plaintiff's action must fail
also for the $6,000, the amount of the composition
agreed to, and the notes given, must be taken as
paid or prescribed. It was clearly the duty of the
creditors, if they had wished so to do, to have
themselves sued on the composition notes. They did
not do so-and may never have had the intention
of doing so. They allowed the notes to be prescribed.
The notes were never even produced in this case,
and it is to be borne in mind they were never even
placed in plaintiff's hands. His whole function
was the passive holding of the collateral notes re-
ceived by him from Mrs. Mitchell under the deed
sous seing priv6. Once the composition notes were

(1) 10 Q. L. R. 92. (2) 2 Rev. de Lg. 43.
(3) M. L. R. 1 S. C. 389.
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prescribed or paid, viz., on the 8th January, 1884, 1889

his functions ceased and he was bound at that date to MITCHELL

hand back to Mrs. Mitchell the collateral received by *n.
him from her and return the bailleur de fonds or mort- -

gage to James M. Mitchell. It cannot be held for a
moment that the composition notes are not merchant-
able; no class of security could be more so.

The collateral received for the security of these mer-
cantile notes was likewise mercantile, and is gov-
erned by the prescription of five years.

As to the accessory character of the collateral security
and of rights of hypothec, the learned counsel referred
to Laurent (1) and Pothier (2).

H. Abbott Q.C., and Lonergan with him for respon-
dent.

The defendant is estopped by his own acts and
deeds.

He was a party to the deed by which the plaintiff
acquired these hypothecary rights upon which this
action is based. The plaintiff in his capacity is fully
described there, and it is stipulated that:

The said Charles Holland is hereby authorized to prosecute the
recovery of the hereby assigned sums of money, in capital and interest,
either in his name or in the name of said John Ross Mitchell, who, &c.

To this deed the defendant intervened and declared:

That he has had and taken communication of these presents, and
that he understood the same, and is content and satisfied therewith,
and he did, and doth hereby accept signification thereof, subject to all
the conditions and stipulations thereof.

He was also a party to the deed sous seing privd, pro-
duced by himself.

Can he be heard to deny his deed or oppose its pro-
visions without showing that such an agreement was
contrary to public order or the policy of the law ?

In France, clearly, the plaintiff's action would be
maintainable, apart from any question of estoppel on

(1) Vol. 31 Nos. 357 et seq, 369. (2) Vol. 1 p. 578.
44Y2

691



SUPREME COURT OF CANADA. [VOL. XVI.

1889 a variety of grounds, and it is difficult to see in what
MITCHELL way our law can differ, unless by gradual growth of

o . judicial decision, as there is no legislation which can
HoLLAND.

account for such a difference. Starke v. Henderson (1);
S. V. (2); Carpenter v. Buller (3); Best on Evidence
(4); Taylor on Evidence (5).

In France under the Ordonnance de Commerce and
prior to it, a similar number of creditors might have
formed a Union de Crdanciers and appointed a Syndic,
or representative, as was done in this case, and this, it
is submitted, is still the common law of this country.

In France, too, associations of persons not incor-
porated may appoint a person to exercise rights of
action belonging to them all. See S. V. (6).

It has also been held that aprete-nom may sue especially
persons who have contracted with him knowing him
to be a prdte-nom : that quoad such persons he is owner
and mandatory only as regards mandator. See S.V. (7);
Laurent (8) ; Aubry et Rau (9).

The decisions of the courts in this country are found
in the following cases: Allsopp v. Huot (10); Nesbitt v.
Turg-eon (11); Crimazie v. Cauchon (12) ; Robillard v. The
Socildt de Construction (13); Validres v. Drapeau (14);
Browne v. Pinsoneault (15); Moffatt v. Burland (16).

In Browne v. Pinsoneault (15) the decision was prac-
tically the same as in Alsopp v. Huot (10) above cited,
viz., that because an agent, or attorney, concluded a
contract, as agent, it did not follow that he could sue
upon it as agent. Judge Taschereau's remarks (17)
make this perfectly clear.

(1) 9 L.C.J. 238. (9) Vol. 4, p. 635.
(2) 52, 2, 303: S. 80. 1. 56 & 89. (10) 2 Rev. de Lg. 79.
(3) 8 M. & W. 212. (11) 2 Rev. de Lg. 43.
(4) Par. 542 & 544. (12) 16 L.C.R. 482.
(5) Par. 97. (13) 2 L.N. 181.
(6) 66,1,358; 76,1,166; 80, 1,56. (14) 6 L.N. 154.
(7) 54, 5, 14; 64, 1, 105. (15) 3 Can. S.C.R. 102.
(8) Vol. 28, No. 76, p. 82. (16) 11 Can. S.C.R. 76.

(17) 3 Can. S.C.R. 114.
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The next point raised by the pleadings is the ques- 1889

tion of prescription. MI ELL

Has a five year's prescription destroyed the original .

claims of the creditors, or are the notes given in con- -

nection with the sale presumed to be paid.
On the first question the plaintiff submits that the

law is clear; that where a debt exists, and the debtor
gives the creditor, or any one on his behalf, a pledge
or security the debt can never be prescribed so long as
the pledge or security is not redeemed. The reason is
simple. Prescription is founded on a legal presumption
of payment. Hence, a presumption cannot exist in the
case given, because if payment had been made the
debtor would, without doubt, have redeemed the
pledge or security, and his allowing it to continue in
the creditor's possession is considered a perpetual and
recurrent acknowledgement of the indebtedness.

The justice of the rule is apparent. The creditors
cannot acquire the pledge by prescription without in-
version of title, nor should the debtor be allowed to
lull the creditor into a feeling of security by the pos-
session of the pledge and then take advantage of his
own conduct to claim a discharge by prescription.
Duranton (1); Troplong, Nantissement (2); Troplong,
Prescription (3) ; Pont, Petits Contrats (4).

SIR W. J. RITCHIE 0. J.-This was an action for
the price of land in which two notes were taken as
security. The defence was that the notes were pre-
scribed. Mr. Justice Taschereau has permitted me to
read his reasons for judgment, in which he has gone
fully into the matter, and I can only say that I think
the notes were taken merely as collateral, and that this
action was for the purchase money to which the
defence cannot be maintained.

(1) 18 vol. s. 553 ; vol. 21, s. 253.
(2) Sec. 474, 478, 551, 552.

(3) Sec. 534, 618.
(4) 2 vol., 1166.
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1889 FOURNIER, GWYNNE and PATTERSON JJ. Concurred

MITCHELL with TASCHEREAU J.
V.HOLLAND.

- TASCHIEREAU J.-I would dismiss the appeal.
The action, it appears, was instituted by the respon-

dent, Holland, in his capacity of trustee for certain
named creditors of the insolvent firm, Robert Mitchell
& Sons.

The declaration is rather diffusedly drawn, but,,
however, alleges sufficiently that the respondent claims
from the appellant a sum of $4,720, being the price of
a sale of certain real estate by one John Ross Mitchell
to the appellant, by deed dated the 5th January, with
mortgage in the usual form, which sum, still due by
the appellant, has, by deed of 1st December, 1877, been
transferred and assigned to the respondent. The de-
fendant bases his defence to the action, partly on the
ground that the plaintiff has no action as trustee under
article 19, C. C. P. 2nd. On the ground that he has
paid the said price of sale, by two promissory notes,
which said promissory notes are now prescribed, and,
in law, now presumed to have been duly paid.

As to this last ground, which I shall dispose of first,
a simple reference to the deed of sale proves it to be
utterly unfounded. It is expressly stipulated in the
said deed, that the said two notes shall be in dis-
charge of the price of sale only when paid, and, in
another clause of this deed, it is further agreed that:

Provided, always, however, and it is hereby expressly declared,
agreed and understood by, and between the said parties, hereto, that
the consideration sum of $4720.20, or any part thereof, shall not be
held to be paid or discharged unless both said promissory notes are
fully paid at maturity, and the said two promissory notes being so
paid shall be produced by the said purchaser, his heirs or assignees and
cancelled and annexed to these presents : when, if required by the
purchaser, a discharge therefor in notarial form will be granted.

Now, not only were these notes not paid at maturity,
but they have never been paid at all. The price of
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sale consequently remains unsatisfied and the mortgage 1889

on that property is in full force and effect. The trans- MITCHELL

fer of that mortgage to Eliza Lane Mitchell relied upon H .n HOLLAND.
for this defence by endorsement on these promissory -
notes is invalid and ineffectual. It has not, and could Taschereau

J.
not be registered, whilst the transfer to the plaintiff -

was registered on the 29th April, 1878. The deed sous
seing privo of the 31st October, 1878, was also never
registered. Then these promissory notes are produced
in court by the plaintiff, with a declaration of his wil-
lingness to hand them over to the defendant upon
payment of the price of sale. Upon these facts, I
cannot see how the defendant can ask the dismissal of
the action. They certainly have never paid for this
property. The mortgage given in the deed of
January 5th, 1877, has certainly never been discharged.
It stands in the Registry Office in the plaintiff's name.
and can be radiated only by him, or a quittance from
him.

Now, as to the defendant's contention, that the plain-
tiff as trustee has no action against him. On this plea,
also, I think that the defence fails. The plaintiff was
appointed trustee by the sous seing priv6 deed of 31st
October, 1877. To this deed the defendant was a party.
Moreover, he, the defendant, was a party to the deed
of transfer by which the respondent acquired these hy-
pothecary rights upon which this action is based. The
respondent in his capacity as trustee is fully described
there, and it is stipulated that "the said Charles Hol-
"land as trustee is hereby authorized to prosecute the
"recovery of the hereby assigned sums of money, in
"capital and interest, either in his name or in the name
"of said John Ross Mitchell."

To this deed the defendant intervened and declared,
"That he has had and taken communication of these
presents, and that he understood the same and is con-
tent and satisfied therewith, and he did, and doth
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1889 hereby accept signification thereof, subject to all the
MITCHELL conditions and stipulations thereof."

-* The respondent replied to this plea " that defendant
HOLLAND.

-N has no right or interest to deny his capacity to bring
Tasehereau the action, and further that defendant having inter-J. Z

vened in the deed of transfer, as set forth above, is
estopped from denying the efficacy of the same and the
plaintiff's quality as set forth therein."

The respondent's replication, it seems to me, is un-
answerable. If the appellant was satisfied and con-
tented with a deed which gave the respondent the right
to sue him, and intervened to that deed expressly
to say so, he must remain contented and satisfied when
he is sued accordingly. Moreover, as I have already
noticed, this deed of transfer has been registered, and
of course registered in favor of the respondent as trustee
and that registration is specially alleged in the de-
claration. He, as trustee, has the mortgagee's rights
and hypothec.

The appellant relied, in support of this plea, on the
cases of Browne v. Pinsoneault (1) and Burland v. Moffatt
(2). But as reference to these cases will show that they
have just as much application to this case, as they had
to Porteous v. Reynar, in the Privy Council (3) where
their Lordships say, after mentioning the fact, that the
Court of Queen's Bench had based their judgment, in
that case, on the cases of Browne v. Pinsoneault (1) and
Burland v. Moffatt (2) :

Their attention does not appear to have been directed to the totally
different circumstances of the present case.

And, later on,
The case before their Lordships is so different, that even if the two

preceding decisions were untouched, they would not necessarily affect
the decision of their Lordships on the present appeal.

The appellant here has also failed to see the distinc-

(1) 3 Can. S. C. R. 102. (2) 11 Can. S. C. R. 76.
(3) 13 App. Cas. 120.
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tion between this case and those cases. In the present 1889
case, he was a party to the assignment by John Ross MITCEL

Mitchell to the respondent as trustee, and expressly HOLv-
HOLLAND.

ratified the agreement contained therein, that the re-
spondent would, in default of payment, have a right Taschereau

J.
to sue the appellant. There was nothing of that kind -

in Browne v. Pinsoneault (1), still less, in Burland v..
Moffatt (2), where the gist of the decision of this Court
is that the assignee (not under an Insolvency Act) has
no more rights than the assignor had. Art. 19 of the
C. C. P. Nul ne peut plaider par procureur, was perhaps
unnecessarily referred to in that case.

That an assignee, or a cessionaire, has the rights and
actions of the assignor, as held by the Privy Council
in Porteous v. Reynar (3), this court had expressly re-
cognized in the case of Burlandv. Moffatt (2). Referring
to the case of Starke v. Henderson (4) where "the
action taken by the assignee was purely and simply the
assignor's action, in Burland v. Mofatt (2), far from
questioning the right of the assignee to sue under
these circumstances I remarked (5):

Of course, in exercising the assignor's action, and claiming the
assignor's rights and debts, the assignee does it in the interest of the
creditors as well as of the assignor, but that is quite different. It is
then, as any cessionnaire may do, the actions pertaining to the assignor,
the actions that before the assignment or without it, the assignor would
himself have had which he (the assignee) then brings, whilst here the
assignee claims rights pertaining to the creditors alone, and to which
his assignor could never have had any claim.

Then the case of Prevost v. Drolet (6) is referred to
by me and distinguished (7). .

As the plaintiff there also claimed purely and solely as locum tenens
of the assignor a debt due to the assignor.

This, it seems to me, is all that Porteous v. Reynar (3)
in the Privy Council determines. There, clearly, the
plaintiffs exercised nothing but an action that clearly

(1) 3 Can. S. C. R. 102. (4) 9 L.O. Jur. 238.
(2) 11 Can. S. C. R. 76. (5) 11 Can. S.C.R. at p. 85.
(3) 13 App. Cas. 120. (6) 18 L.C. Jur. 300.

(7) 11 Can. S.C.R. at p. 86.
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1889 belonged, before the assignment, to their assignor,
MITCHELL Walker, an official assignee under the Insolvent Act.

HOLLD. And the privity of contract that, in that case, so clearly
- existed between the assignees and the defendant, ren-

Tase.reau dered the case still less doubtful.

Appeal dismissed with costs.

Solicitor for appellant: David R. McCord.

Solicitors for respondent: Abbotts, Campbell 4- Mere-
dith.
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BEVERLY WHITE (DEFENDANT).........APPELLANT; 1889

AND *Oct. 26.

MARIA PARKER, ADMINISTRATRIX
OF THE ESTATE AND EFFECTS OF RESPONDENT.
DAVID M. PARKER, DECEASED
(PLAINTIFF) ...................... J

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNS-
WICK.

Appeal-New trial-Abatement of action-Death of plaintiff-Actio
personalis moritur cum persond-Railway accident-Lord Campbell's
act.

P. brought an action against a conductor of the I.C.R. for injuries re-
ceived in attempting to board a train and alleged to be caused by
the negligence of the conductor in not bringing the train to a stand
still. On the trial P. was non-suited and on motion to the full
court the non-suit was set aside and a new trial ordered. Between
the verdict and the judgment ordering a new trial P. died and a
suggestion of his death was entered on the record. On appeal to
the Supreme Court of Canada from the order of the full court :

Held, that under Lord Campbell's Act, or the equivalent statute in
New Brunswick (C.S. N.B. ch. 86) an entirely new cause of action
arose on the death of P. and the original action was entirely gone
and could not be revived.

There being no cause before the court the appeal was quashed without
costs.

*PRESENT: Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne
and Patterson JJ.
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1889 THOMAS McDONALD AND ALBERT A
*Oc 2 EDWARD KEMP (DEFENDANTS).... PPELLANTS

AND

ROBERT J. GILBERT (PLAINTIFF).......RESPONDENT

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Appeal-Action for small amount-Propriety of-Partnership-Evidence
of-Names of partners on letter heads.

Although the court cannot refuse to hear an appeal in a case in which
only twenty-two dollars is involved, yet the bringing of appeals
for such trifling amounts is objectionable and should not be en-
couraged.

The representation of an agent that his principals are a firm in a dis-
tant Province, and that such firm is composed of A. and B., coupled
with evidence of receipt by the person to whom the representation
is made of letters from one of the alleged members of the firm,
written on paper on which the names of such members are printed,
in answer to letters from such person, is primdfacie evilence that
A. and B. constitute said firm.

APPEAL from a decision of the Supreme Court of
New Brunswick, setting aside a non-suit granted at
the trial and ordering judgment to be entered for the
plaintiff.

The plaintiff, Gilbert, met in St. John, N.B., one
Eddy, who represented himself to be the agent of the
firm of McDonald, Kemp & Co., of Toronto, and as
such agent sold the plaintiff a quantity of metallic
shingles, to be delivered at St. John at certain prices,
freight free. At the time of this transaction the agent
informed the plaintiff that the defendants (appellants)
composed the said firm of McDonald, Kemp & Co.

The plaintiff immediately wrote to the defendants
stating the terms of his agreement with the agent.

*PRESENT: Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne
and Patterson JJ.
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The defendants shipped the shingles and drew on 1889

plaintiff for the price; he paid the draft and went to MoDONALD

the railway station for the shingles when he found that G .
the freight, some $22, had not been paid and he was -

obliged to pay it; he drew on the defendants for the
amount but they refused to accept the draft and this
action was brought to recover the $22.

The only question raised in the case which was
dealt with on the appeal was whether or not there was
sufficient evidence of the defendants composing the
firm of McDonald, Kemp & Co. In addition to the
statement of the agent that they were the members of
that firm, the plaintiff put in evidence letters received
by him in answer to letters written to said firm and
similar letters received by his solicitors in the course
of correspondence about plaintiffs claim. All these
letters were written on paper with printed headings
containing the firm name and the name "Thomas
McDonald " in one corner and "A. E. Kemp" in the
other.

The learned judge who presided at the trial thought
the evidence of partnership insufficient and on that
and other grounds of motion therefor non-suited the
plaintiff. On motion to the full court pursuant to
leave reserved at the trial the non-suit was set aside
and judgment entered for the plaintiff for $22.68. From
that judgment the defendants appealed to the Supreme
Court of Canada.

Weldon Q.C. for the appellants.

Barker Q.C. for the respondent.

Sir W. J. RITCHIE C.J.-(His Lordship during the
argument stated that while the court could not refuse
to hear an appeal in which such a trifling sum was in-
volved, yet the bringing of such appeals was highly
objectionable and to be in every way discouraged. He
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1889 hoped it would be the last instance of the kind in this

MCDONALD Court).
*V* We have no doubt at all in this case. Eddy was

G R authorised to sell the singles. The purchaser very
RitchieC.J. properly inquired who were the members of the firm

from whom he purchased, and was informed by the
agent who they were. He then corresponded with the
firm and received replies written on paper containing
the names of the different partners. I think the evi-
dence most conclusive, particularly when the defen-
dants did not attempt to deny the partnership.

The other judges concurred.

Appeal dismissed with costs.

Solicitors for appellants : Weldon & McLean.

Solicitors for respondent : G. C. - C. T. Coster.
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CHARLES A. E. SHAW (PLAINTIFF).....APPELLANT; 1889

mD *Dec 9.

THE CANADIAN PACIFIC RAIL- RESPONDENTS.
WAY COMPANY (DEFENDANTS).

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
MANITOBA.

Appeal-Jurisdiction-Final judgment-Judgment on demurrer to replica-

tion to plea.

The judgment of a provincial court allowing a demurrer to the plain-
tiff's replication to one of several pleas by the defendants, which
does not operate to put an end to the whole or any part of the
action or defence, is not a final judgment from which an appeal
will lie to the Supreme Court of Canada.

APPEAL from a decision of the Court of Queen's
Bench, Manitoba (1) affirming the judgment of Mr.
Justice Killam, by which a demurrer to the plaintiff's
replication to one of the pleas was allowed.

The action in this case was for an alleged breach of
contract by the railway company to carry the plaintiff's
goods safely over a portion of their line and deliver
them to the plaintiff. The defendants pleaded a num-
ber of pleas, one being that they undertook to carry
the goods under a special contract by the terms of
which their liability was to be limited to wearing ap-
pared not exceeding in value $100; that they were

nder no liability as to the goods which were not
wearing apparel; and they paid into court $100 as all
they were chargeable with under such special contract.

The plaintiff made two replications to this plea, the
second of which was that the special contract did not

*PRESENT :-Sir W. J. Ritchie C.J., and Strong, Taschereau, Gwynne
and Patterson JJ.

(1) 5 Man. L. R. 334.
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1889 relieve the company from liability as the alleged loss
SHW and damage arose from the negligence of the defendants

E within the meaning of the Consolidated Railway Act
CANADIAN of 1879 sec. 25, sub-sec. 4.

PACIFIC The defendants demurred to this replication on the
RAILWAY

ComPANY grounds, among others, that it was a departure from
the declaration which was in contract while the repli-
cation was in tort, and that the statute did not prevent
them showing the terms of the special contract. The
demurrer was argued before Mr. Justice Killam and
allowed, and on appeal to the full court his judgment
was affirmed. The plaintiff then appealed to the Su-
preme Court of Canada. The respondents, in their
factum, took the objection that the judgment appealed
from was not a final judgment from which an appeal
would lie to the Supreme Court.

McCarthy Q.C. for the appellant referred, on the
question of jurisdiction, to the cases of the Bank of
British North America v. Walker (1) and Reid v. Ramsay
(2).

A. Ferguson for the respondents, was not called upon.
By the court. The appeal must be quashed.

Appeal quashed with costs.

Solicitors for Appellant: Ewart, Fisher 4- Wilson.

Solicitors for Respondent: Aikins, Culver' 4- Co.

(2) Cassels's Dig. 238.
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UNREPORTED CASES DECIDED SINCE THE ISSUE OF VOL, XIV,

THE ATTORNEY GENERAL OF CANAD A. v. FLINT. 1883

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA. * Oct3l.

Parliament of Canada-Powers of-Imperial Court in Canada-Conferring 1884
jurisdiction on-Inland Revenue Act, 31 V. c. 8 s. 156.

*Jan. 16.
So much of s. 156 of the Inland Revenue Act, 1867, (31 V. c. 8) as -

gives the Court of Vice-Admiralty jurisdiction in prosecutions for
penalties and forfeitures incurred thereunder, is intra vires, not-
withstanding such court is established in Canada by Imperial
authority. Valin v. Langlois (3 Can. S.C.R. 1; 5 App. Cas. 115)
discussed and followed.

APPEAL from a judgment of the Supreme Court of Nova Scotia (1)
directing a writ of prohibition to issue against the Court of Vice-
Admiralty at Halifax, prohibiting such court from exercising jurisdic-
tion in the matter of a plaint instituted in the Court of Vice-Admiralty
of Halifax, between the Attorney-General of Canada and Joseph Flint,
Oswald Hornsby, James Philip Flavin and Ronald McDonald.

The facts of the case are fully stated in the following judgments
SEDGEWICK Q.C., and BURBIDGE Q.C., Deputy Minister of Justice,

for the appellant.
No counsel appeared for the respondent.

Sir W. J. RITCHIE C.J.-Proceedings were taken in the Vice-
Admiralty Court at Halifax, N. S., on an information of Her Majesty's
Attorney General of Canada on behalf of Her Majesty against the de-
fendant to enforce the payment of penalities for breaches of the Inland
Revenue Act, and particularly of sections 127, 128, 130, 137 of said
act.

To the monition issued the defendant Flint appeared under protest
and alleged that the court had no jurisdiction in the premises.

The Vice-Admiralty Court held that it had jurisdiction, whereupon

*PRESENT :-Sir W. J. Ritchie C.J. and Strong, Fournier, Henry and
Gwynne JJ.

(1) 3 Russ. & Geld. 453.
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1883 defendant Flint applied to the Supreme Court at Halifax for an order
- for a writ of prohibition to stay further proceedings in the Vice-
THE

ATTORNEY Admiralty Court, and the Supreme Court ordered " that a writ of pro-
GENERAL hibition do forthwith issue out of this court, directed to the Honor-

OF CANADA able James McDonald, Judge and Commissary of the Vice-Admiralty
V.

FLINT. Court at Halifax," to prohibit the said court from further proceeding in
- the said plaint or action against the said Jos. Flint.

Ritchie C.J. From this order the Attorney General of Canada has appealed to
this court.

It appears from the judgment of the Vice-Admiralty Court that "in
May, 1879, as appears by the affidavit on which the monition was is-
sued on the 21st May last, the machinery and apparatus for the illegal
distilling of spirits were seized on the premises in Halifax, owned and
occupied by Flint, and on his information against McDonald, Hornsby
and Flavin, as concerned therein, a large quantity of spirits, mash and
apparatus for distilling were seized on the premises occupied by the
two latter. No claim having been made by either party, pursuant to
the Dominion Inland Revenue Act of 1867, 31 V. c. 8, all the goods
so seized were condemned under the 163rd section, and the present
action was brought against the four defendants for the penalties im-
posed by this act. Three of them have not appeared-Hornsby and
Flavin not having been served-but Flint appeared on the 2nd inst.,
under protest, denying the jurisdiction of this court; on which the
crown, by the Attorney General, has taken issue, and the case has been
argued before me at the instance of both parties, though the question,
strictly speaking, should have been raised by plea."

The penalties sought to be recovered were : under sec. 127 for exer-
cising a business subject to excise, without license ; under 128 the
additional penalty ; under 130 the penalty for having in his possession
apparatus for carrying on a business subject to excise without having
made a return thereof ; and under sec. 137 for not making proper re-

turns of premises, &c.
The 156th section of the act respecting the Inland Revenue

provides :-
" 156. All penalties and forfeitures incurred under this act or any

other law relating to excise may be prosecuted, sued for and recovered

in the Superior Courts of Law or Court of Vice-Admiralty having
jurisdiction in that province in Canada where the cause of prosecution

arises or wherein the defendant is served with process, etc."
The parliament of Canada has the sole exclusive power to legislate

on the subject of the Inland Revenue of the Dominion, and in the

exercise of that power the unquestioned right to impose the penalties
prescribed by sections 127, 128, 130 and 137 before referred to, and de-
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clare how and in what courts in the Dominion such penalties may be , 1884
prosecuted, sued for and recovered, and in selecting the Court of Vice- -

THE
Admiralty as having jurisdiction in the Province of Nova Scotia, where ATTORNEY
the cause of prosecution arises, and where the defendant is served with GENERAL

process, the parliament of Canada in no way exceeded its exclusive legis- o CANADA
V.

lative power. The principles which are entirely applicable to and FLINT.
must govern the case have been so fully discussed in the case of Valin -

v. Langlois in this court (1), and in the Privy Council (2), that it is un- Ritchie C.J.

necessary to discuss them now. The fact of the Admiralty Court exer-
cising jurisdiction in the Dominion being an Imperial Court in no way,
in my opinion, interferes with the application of the principles enun-
ciated in Valin v. Langlois (2) or with the conclusion arrived at in
that case.

Whether, as has been suggested, the Dominion parliament could
compel the Vice-Admiralty Court to assume, or the judge thereof to
act on, the jurisdiction conferred is a point it will be quite time enough
to determine when such question arises. It is clear in this case the
Imperial Government has not intervened, and the judge of the Vice-
Admiralty has assumed and acted on the jurisdiction, as I cannot
doubt will always be the case when his judicial services are invoked.

The appeal should be allowed with costs.

STRONG J.-By the 156th sec. of the Inland Revenue Act, 31 V. c.
8, parliament has conferred jurisdiction to entertain suits and prosecu-
tions for the recovery of penalties and forfeitures imposed by the act
on the Superior Courts of Law (meaning of course the Superior Courts
of the Provinces) and the Court of Vice-Admiralty. Since the
decision of this court in Valin v. Langlois (1), and the delivery of
the judgment of the Privy Council in the same (2), it cannot be
denied that this enactment was within the legislative powers given
to parliament by the British North America Act of 1867. The
Lord Chancellor, in delivering the judgment of the Privy Council,
expressly recognises the power of parliament to confer a new juris-
diction on provincial courts. The Court of Vice-Admiralty is a court
deriving its authority, originally, from the Lord High Admiral or the
Commissioners appointed for exercising that office, and the office of
judge of that court was formerly only created by warrant and letters
patent under the great seal of the High Court of Admiralty of England.
Now, by the imperial statute 26-27 V. c. 24, it is enacted that
when the office of judge in a Vice-Admiralty Court shall become vacant
in any British possession the Chief Justice, or the principal judicial
officer of such possession, or the person for the time being lawfully
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1884 authorised to act as such, shall be ecx officio judge of the Vice-Admiralty
- Court until a notification is received that a formal appointment to the
THE

ATTORNEY office has been made to the Admiralty. By section 7 of the same act
GENERAL it is provided that nothing in that act shall affect the powers of the

OF CANADA Admiralty to appoint any judge of a Vice-Admiralty Court as hereto-
V.

FLINT. fore by warrant from the Admiralty and by letters patent issued under
- the seal of the High Court of Admiralty of England.

Strong J. The Courts of Vice-Admiralty were originally tribunals for adminis-
tering the jurisdiction incident to the judicial department of the office
of the Admiral, but to these, their original functions, the Imperial
Parliament has superadded a statutory jurisdiction not confined to
maritime causes, but extending in many instances to revenue suits.

If a Court of Vice-Admiralty thought fit to decline a jurisdiction
conferred upon it by the legislature of the Dominion, I should be of
opinion that its right to do so could not be questioned, for as it is a
court created for the purpose of executing the judicial powers vested
in the office of the Admiral it is subject to no legislative power except
that of the Imperial Parliament. If, however, the judge of a Vice-
Admiralty Court thinks fit to exercise the jurisdiction conferred by a
statute of the Dominion, I see no ground for making any distinction
between the case of such a court and that of provincial courts, as to
which Valin v Langlois (2), as I understand the judgment of the Privy
Council, has decisively determined that jurisdiction so conferred may
be lawfully assumed.

For this reason I am of opinion that the writ of prohibition should
be quashed and the rule nisi in the court below discharged.

FoURNIER J.-La seule question qui s'i16ve en cette cause est de
savoir si la cour de Vice-Amuiraut4 a juridiction en matibre de pour-
suite pour infractions aux dispositions de la loi concernant le revenu
de l'intirieur. Cette juridiction lui est confine en ces termes par la
section 156 de 31 V. c. 8:-
"All penalties and forfeitures incurred under this act or any other law

relating to excise may be prosecuted, sued for and recovered in the
............ Court of Vice-Admiralty having jurisdiction in that province
in Canada where the cause of prosecution arises or wherein the defen-
dant is served with process."

Cette disposition a 6t d6clar6e ill4gale par la cour Suprdme de la
Nouvelle-Ecosse, comme 6tant un excis de juridiction de la part du
parlement fiddral, et un ordre a t6 en consdquence adressd h la cour
de Vice-Amiraut6 pour l'empicher d'exercer la juridiction confire par
a clause ci-dessus citde. Ce jugement est 6videmment errond, d'abord
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comme contraire an principe, incontest6 jusqu'ici, que toutes les cours 1884
sont ouvertes & la Couronne par la poursuite de ses droits. T

THE
"Though his subjects are in many instances under the necessity of ATTORNEY

suing in particular courts, the king has the undoubted privilege of GENERAL

suing in any court he pleases." Chitty on Prerogative (1) ; Bacon's OF CANADA
V.

Abridgment (2) ; Attorney-General v. Mayor of Galway (3). FLINT.
Cette doctrine, appuy6e par de nombreuses autoritis, a 6t6 main- -

tenue par le jugement de l'honorable V. C. Blake dans la cause de Fournier J.

l'Attorney-general v. Walker (4).
Ces autoritis d6montrent clairement que ce jugement est contraire

au principe bien reconnu que Sa Majest6 a le privilbge de choisir le
tribunal qui lui convient pour la poursuite de ses droits.

Il est encore erron en ce qu'il d~clare que le parlement fiddral
n'avait pas le pouvoir de confirer ?i la cour de Vice-Amirant6 la juri-
diction qui lui a td attribue par la section 156, dbjh cit6e. C'est, avec
la diffdrence que la cour de Vice-Amiraut6 est institude par les auto-
ritis impiriales, la mime question que celle qui a d6jh At soulev6e
dans plusieurs causes an sujet du pouvoir du parlement f6dural d'im-
poser par ses lois de nouveaux devoirs aux tribunaux provinciaux.
Quant A ceux-ci la question a tA rigl6e par la d6cision du Conseil Priv6
dans la cause de Valin v. Langlois (5).

Mais dans cette cause la question s'6levant par rapport A la cour de
Vice-Amiraut6, qui dirive sa juridiction du parlement impbrial, peut-on
se servir des mimes raisonnements pour arriver A la meme conclusion
que dans la cause de Valin v. Langlois? (5) Sur les sujets qui sont de sa
compitence, le pouvoir du parlement fidral est souverain et s'6tend
sur tous les r6sidants de la Puissance. Les lois concernant le revenu
de l'Int6rieur 6tant, A n'en pas douter, un des sujets sur lesquels il a
une juridiction exclusive, leurs dispositions ne devraient-elles pas 6tre
obligatoires, mime pour la cour de Vice-AmirautA ? Cette cour est de
cr6ation imp~riale, mais exergant sa juridiction dans toute la province
de la Nouvelle-Ecosse, n'est-elle pas vis-A-vis de la Puissance dans une
position tout A fait analogue A celle de la cour Suprame de cette m~me
province ? Chacune de ces cours ne doit-elle pas son existence, A un
pouvoir qui dans les matilres de sa comp6tence, comme 1'organisation
des tribunaux provinciaux, est ind6pendant du parlement ftd6ral? On
a cependant reconna A ce dernier le droit de confdrer de nouvelles
attributions A la cour Suprame, bien qu'elle soit tout particulibrement
sous le contr8le du gouvernement local. Pour quelle raison le parle-
ment f6ddral ne pourrait-il pas exercer I mime pouvoir A l'dgard de la

(1) P. 244. (3) 1 Molloy 95.
(2) Title Prerogative, 472. (4) 25 Gr. 233.

(5) 5 App. Cas. 115.
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1884 cour de Vice-Amiraut6 ? Puisqu'il y a parfaite analogie dans la posi-
- tion des deux cours, le raisonnement qui a pr6valu dans la cause de
THE

ATTORNEY Valin V. Langloi (1) no duvrait-il pas nous faire adopter los mimes
GENERAL conclusions?

OF CANADA A Pappui de cette opinion, on peut encore invoquer le raisonnement
V.

FLINT. de Sir Aiiu6 Dorion C.J. dans la cause de Bruneau v. Massue (2)
- " Judges as citizens were bound to perform all the duties which are

Fournier J. imposed upon them, by either the Dominion or Local Legislature."
Le juge de la cour de Vice-Amirant6, qui est en mgme temps le juge

en chef de la Nouvelle-Ecosse, ne doit-il pas se consid6rer comme oblig6
d'ex6cuter les devoirs qui lui sont impos6s par cette loi de la Puissance,
surtout lorsque non-seulement aucune disposition des lois imp6riales
au sujet des cours d'amiraut6 no s'y oppose, mais que, bien an contraire,
on en trouve qui admettent lexistence d'une 1gislation coloniale sur
cc sujet h la condition qu'elle no soit pas en conflit (repugnant) avec la
premire.

En effet Pacte impirial 28 et 29 Vict., ch. 63 (1865), reconnait ce
droit dans les termes suivants :-

"Any colonial law which is, or shall be, in any respect repugnant to
the provisions of any act of parliament extending to the colony to
which such law may relate, or repugnant to any order or regulation
made under authority of such act of parliament, or having in the
colony the force and effect of such act, shall be read subject to such
act, order or regulation, and shall, to the extent of such repugnancy,
but not otherwise, be and remain absolutely void and inoperative."

Cette disposition qui s'applique h la 14gislation future aussi bien qu'h
cclle alors existante, ne reconnait-elle pas positivement aux autorit6s
coloniale le pouvoir d'ajouter aux dispositions des lois imp6riales. Ne
d6claie-t-elle pas aussi que telles dispositions devront recevoir leur effet
h la seule condition do n'Ctre pas en contradiction avec les lois im-
p6riales. A '6numbration des pouvoirs contenus dans Pacte imp6rial
de 1868, le parlement fiddral a ajout6 un autre sujet de juridiction
en adoptant la section 156. Mais cette disposition ne venant en conflit
avec aucune do celles de Pacte imp6rial et n'en alt6rant ni modifiant
aucune d'elles, droit etre, en vertu do la disposition ci-dessus citde de ia
28 et 29 Vict., chap. 63, consid6r6e comme de la comp6tence du parle-
nent f6d6ral.

Appel allou6.

HENRY J.-I concur in the view which has just been expressed and
for the same reason. It is clearly understood by the judgment in
Valin v Langlois (1) that the parliament of Canada has the power of

(1) 3 Can. S.C.R. 1; 5 App.Cas. 115. (2) 23 L. C. Jur. 60.
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conferring jurisdiction upon the judges of the Supreme Courts and 1884
other higher courts of the several provinces. The same principle 'p'
would apply to any court that sits within the Dominion. Although ATTORNEY
the Vice-Admiralty Court is established by the authority of England, GENERAL

still I see nothing to prevent the Parliament of Canada, inasmuch as OF CANADA
V.

that court sits within the jurisdiction of that Parliament, to give FLINT.
it power and authority to try Inland Revenue cases, or cases
connected with the customs. I would say, however, I do not Henry J.
think that court could be obliged to perform such duty, and that it is a
court that could very well wrap itself up in its authority and say,
" our other duties prevent us from assuming the functions assigned to
us by the Parliament of Canada," but it is ready to adopt the
duty, and I see no reason why the Parliament of Canada should not
have the power to impose it. I think, therefore, the appeal should be
allowed with costs.

GWYNNE J. was also of opinioii that the appeal should be allowed.

Appeal allowed with costs.

Solicitor for appellant : Robert Sedgewick.

Solicitors for respondent : J. N. & T. Ritchie.

GRAND TRUNK RAILWAY v. BECKETT. 1886

Railway Co.-Negligence-Death caused by-Running through town- No. 15.
Contributory negligence-Insurance on life of deceased-Reduction of -
damages for. 1887

In an action against the G. T. R. Co. for causing the death of the June 20.
plaintiff's husband by negligence of their servants, it was proved
that the accident occurred while the train was passing through the
town of Strathroy; that it was going at a rate of over thirty miles
an hour; and that no bell was rung or whistle sounded until a few
seconds before the accident.

Held, affirming the judgment of the Court of Appeal, (13 Ont. App.
R. 174) that the company was liable in damages.

For the defence it was shown that the deceased was driving slowly
across the track with his head down and that he did not attempt
to look out for the train until shouted to by some persons who
sawit approaching, when he whipped up his horses and endeavored
to drive across the track and was killed. As against this there was
evidence that there was a curve in the road which would prevent
the train being seen, and also that the buildings at the station would
interrupt the view. The jury found that there was no contribu-
tory negligence.
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Held, per Ritchie C.J. and Fournier and Henry JJ., that the finding of
the jury should not be disturbed. Strong, Taschereau and Gwynne
JJ. contra.

The life of the deceased was insured, and on the trial the learned judge
deducted the amount of the insurance from the damages assessed.
The Divisional Court overruled this, and directed the verdict to
stand for the full amount found by the jury. This was affirmed
by the Court of Appeal.

Held, that the judgment in this respect should be affirmed.

PRESENT:-Sir W. J. Ritchie C.J. and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.

1887 GREENE v. HARRIS.

May 3. Practice-Set off-Not pleaded in action-Right to set off judgment-Equit-
June 22. able assignment.

G. and H. brought counter actions for breaches of agreement. In
March, 1884, G. obtained a verdict with leave to move for increased
damages, which were granted, and in June, 1885, he signed judgment.
In April, 1884, G. assigned to L. all his interest in the suit against
H. and gave notice of such assignment in May, 1884.

In February, 1885, H. signed judgment against G. on confession.
Held, reversing the judgment of the court below (25 N. B. Rep. 451)

Strong J. dissenting, that H. could not set off his judgment against
the judgment recovered against him by G. and assigned to L.

PRESENT:-Sir W. J. Ritchie C.J. and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.

1888 HARVEY v BANK OF HAMILTON.

Mar, 17. Promissory Note-Non-negotiable-Indorsement-Liability of maker.

June 14. H., a director of a joint stock company, signed, with other directors, a
joint and several promissory note in favor of the company, and
took security on a steamer of the company. The note was, in
form, non-negotiable, but that fact was not observed by the offi-
cials of the Hamilton Bank who discounted it and paid over the
proceeds to the company. H. knew that the note was discounted,
and before it fell due he had in writing acknowledged his liability
on it. In an action on the note by the Hamilton Bank against H.

Held, affirming the judgment of the Court of Appeal, and that of the
Divisional Court (9 O.R. 655), Strong J. dissenting, that although,
in fact, the note was not negotiable, the bank, in equity, was
entitled to recover, it being shown that the note was intended by
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the makers to have been made negotiable, and was issued by them
as such, but, by mistake or inadvertence, it was not expressed to
be payable to the order of the payees.

PRESENT:-Sir W. J. Ritchie C.J. and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.

WYMAN v. IMPERIAL INSURANCE CO. 1888
Fire insurance-Insurable interest-Mortgagee-Assignment of policy. Oct. 8, 9.

In 1877 T. held a policy of insurance on his property which he mort- -

gaged to W. in 1881, and an endorsement on the policy, which had
been annually renewed, made the loss payable to W. In 1882 T.
conveyed to W. his equity of redemption in the property, and a
few months after, at the request of W., an endorsement was made
on the policy permitting the premises to remain vacant. The policy
was renewed each year until 1885 when all the policies of the in-
surance company were called in and replaced by new policies, that
held by W. being replaced by another in the name of T. to which
W. objected and returned it to the agent who retained it. The
premiums were paid by W. up to the end of 1886.

The insured premises were burned, and a special agent of the com-
pany, having power to settle or compromise the loss, gave to W.
a new policy in the name of T. having the vacancy permit and an
assignment from T. to W. endorsed thereon and containing a con-
dition not in the old policy, namely, that all endorsements or
transfers were to be authorized by the office at St. John, N.B., and
signed by the general agent there. The company having refused
payment an action was brought on the new policy against them,
and the agent who first issued the policy to T. was joined as a de-
fendant, relief being asked against him for breach of duty and
false representations. The Supreme Court of Nova Scotia set
aside a verdict for the plaintiff in such action and ordered a new
trial on the ground that his interest was not insured and that T.
had no insurable interest to enable W. to recover on the assign-
ment. On appeal from such decision to the Supreme Court of
Canada.

Held, reversing the judgment of the courtbelow (20 N.S. Rep. 487) that
the company having accepted the premiums from W. with know-
ledge of the fact that T. had ceased to have any interest in the pro-
perty, they must be taken to have intended to deal with W. as
owner of the property and the contract of insurance was complete.

PRESENT:-Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.
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1888 ANGUS v. CALGARY SCHOOL TRUSTEES.
Oct. 25. ON APPEAL FROM THE SUPREME COURT OF THE NORTH-

WEST TERRITORIES.
Appeal-Judgment of Supreme Court of North-West Territories-Court of

first instance-Origin of proceedings-B.S.C. c. 135 s. 24-51 Vic.
c. 37 s. 3 (D).

By an ordinance of the North-West Territories an appeal lies from the
decision of the Court of Revision for adjudicating upon assess-
ments for school rates to the district court of the school district;
on such appeal being brought the clerk of the court issues a sum-
mons, making the ratepayer plaintiff and the school trustees
defendants, which summons is returnable at the next sitting of
the court when the appeal is heard. The district is now merged
in the Supreme Court of the Territories.

Held, that an appeal will not lie from the judgment of the Supreme
Court affirming a decision of the Court of Revision in such case,
as the proceedings do not originate in a Superior Court. R.S.C.
c. 135 s. 24.

An appeal in such case wili e since the passing of 51 Vic. c. 37 s. 5,
which allows an appeal from the decision of the Supreme Court
of the Territories although the matter may not have originated
in a superior court.

PRESENT-Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.

THE QUEEN v. PARADIS.
1888 THE QUEEN v. BEAULIEU. *

Mar. 29. Expropriation-Award .of Oficial Arbitrators-Compensation for land
- taken-Duty of appellate court.
1889 On an appeal to the Supreme Court from a judgment of the Exchequer

Court increasing the amount awarded by the official arbitrators to
the claimant for expropriation of land for the Intercolonial
Railway.

Held, reversing the judgment of the Exchequer Court and restoring
the award of the official arbitrators, that to warrant an interference
with an award of value necessarily largely speculative an appel-
late court must be satisfied beyond all reasonable doubt that some
wrong principle has been acted on or something overlooked which
ought to have been considered by the official arbitrators, and
upon the evidence in this case this court refused to interfere with
the amount of compensation awarded by the official arbitrators.

PRESENT-Sir W. J. Ritchie C.J. and Strong, Fournier and Gwynne JJ.

*The decision of the Exchequer Court and the judgments of the
Supreme Court in these cases will be found in Vol. I. of the
Exchequer Court Reports shortly to be publihed.
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WALLACE v SOUTHER. 1888

Promissory note-Identity of payee-Double stamping. Nov. 10,
A promissory note made payable to John Souther & Son was sued on 12, 13.

by John Souther & Co. 1889
Held, that it being clear by the evidence that the plaintiffs were the

persons designated as payees, they could recover.
It is no objection to the validity of a promissory note that it is for

payment of a certain sum in currency. Currency must be held to
mean " United States Currency," when the note is payable in the
United States.

If a note is insufficiently stamped, the double duty may be affixed as
soon as the defect comes to the actual knowledge of the holder.
The statute does not intend that implied knowledge should govern
it.

The appellant claimed that he was only a surety for his co-defendant,
and that he was discharged by time being given to the principal
to pay the note.

Held, that the fact of time being so given being negatived by the evi-
dence, it was immaterial whether appellant was principal or surety.

The judgment of the Supreme Court of Nova Scotia (20 N. S. Rep.
509) affirmed.

PRESENT :-Sir W. J. Ritchie C.J. and Strong, Fournier, Gwynne
and Patterson JJ.

CONFEDERATION LIFE ASSOCIATION v. 1888

O'DONNELL.
Nov. 13.

Life insurance-Policy-Memo. on margin-Want of countersignature- -

Effect of-Admissibility of evidence. 1889

A policy of life insurance sued on had in the margin the following Mar. 18.
printed memo ; " This policy is not valid unless countersigned by

agent at . Countersigned this day of
Agent." This memo. was not filled up, and the policy

was not, in fact, countersigned by the agent. Evidence was given
of the payment of the premium, and rebutting evidence by the
company that it had never been paid. The jury found that the
premium was paid and the policy delivered to the insured
as a completed instrument, and a verdict was entered for the
plaintiff and affirmed by the Supreme Court of Nova Scotia.

Held, affirming the judgment of the court below, (21 N.S. Rep. 169)
Sir W. J. Ritchie C.J. and Gwynne J. dissenting, that the necessity
of countersigning by the agent was not a condition precedent to
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the validity of the policy, and the jury having found that the
premium was paid their verdict should stand.

The judgment on the former appeals in this case was, on this point,
substantially adhered to. See 10 Can. S.C.R. 92, and 13 Can. S.C.R.
218.

PRESENT : Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau and
Gwynne JJ.

1888 TUPPER v ANNAND.

NT.14. Contract-Mining land--Speculation in-Agreement with third party-
- Renewal--Efect of.
1889 T., being in Newfoundland, discovered a mine of pyrites, and on

Mar. 18. returning to Nova Scotia he proposed to A. that they should buy
- it on speculation, A. agreed, and advanced money towards paying

T's expenses in- going to Newfoundland to secure the title. T.
made the second journey and obtained an agreement of purchase
from the owner of the mine for a limited time, but failing to effect
a sale within that time the agreement lapsed. It was renewed,
however, some two or three times, A. continuing to advance
money for expenses. Finally, T. effected a sale of the mine at a
profit and bad the necessary transfers made for the purpose,
keeping the matter of the sale secret from A. On an action by A.
for his share of the profit under the original agreement.

Held, affirming the judgment of the court below, that the sale related
back, as between T. and A., to the date of the first agreement, and
A. could recover.

PRESENT: Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne and
Patterson JJ.

188s MUTUAL RELIEF SOCIETY OF N.S. v WEBSTER.

Nov. 23, 24. Life insurance-Mutual company-Bond of membership-Warranty-
- Concealment of facts-Mis-statement.
1889 On an application for insurance in a mutual assessment insurance so-

Mar. 18. ciety the applicant declared and warranted that if in any of the
answers there should be any untruth, evasion or concealment of
facts, any bond granted on such application should be null and
void. In an action against the company on a bond so issued, it
was shown that the insured had mis-stated the date of his birth,
giving the 19th instead of the 23rd of February, 1835, as such date;
that be had given a slight attack of apoplexy as the only disease
with which he had been afflicted, and the company contended that
it was, in fact, a severe attack; that he had stated that he was in
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" perfect health " at the date of the application, which was claimed
to be untrue; that he had suppressed the fact of his being subject
to severe bleeding at the nose-and that the attack of apoplexy
which he had admitted occurred five years before the application,
when the fact was that it had occurred within four years. The
trial judge found that the mis-statement as to date of birth was
immaterial, as it could not have increased the number of years
on which the premiums were calculated ; that the attack of apo-
plexy was a slight, not a severe attack; that the applicant was in
"good" if not "perfect" health when the application was made;
that the bleeding at the nose to which the insured was subject,
was not a disease, and not dangerous to his health; but that the
mis-statement as to the time of the occurrence of the attack of
apoplexy was material, and on this last issue he found for the
society, and on all the others for the plaintiff. The court en bane
reversed this decision and gave judgment for the plaintiff on all
the issues, holding that as to the issue found by the trial judge
for the society there was a variance between the plea and the ap-
plication which prevented the society from taking advantage of
the mis-statement. On appeal to the Supreme Court of Canada:

Held, Gwynne and Patterson JJ. dissenting, that the decision of the
Court en bane (20 N.S. Rep. 347) was right, and should be
affirmed.

PRESENT :-Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau,
Gwynne and Patterson JJ.

SNOWBALL v. NEILSON. 1889
Action to set aside judgment-Collusion. Feb0.

S., a judgment creditor of J. N., sr., applied to the Supreme Court of Mar. 18.
New Brunswick on affidavits, to have a judgment of J. N., jr.,
against said J. N., sr., his father, set aside as being obtained by
collusion and fraud, and in order to cover up assets of the said
J. N., sr. The facts alleged in the affidavits supporting the appli-
cation were : that a cognovit was given and said judgment of
J. N., sr., was signed on the same day; that no account was ever
rendered of the debt ; that no entries were ever made by said
J. N., jr., against his father; that the account for which the cogno-
vit was given was made up from calculation and not from books;
that the father had offered to have the judgment discharged on pay-
ment of a much smaller sum; and that on an examination of the
father for disclosure he would not swear that he owed his son the
amount and that he had no settlement of accounts. The affidavits in
answer stated how the debts had accrued, giving the details; that
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there was no collusion between the father and son; that the son
frequently asked his father for a settlement but could not get it;
and that he had never been a party to, or authorized any settle-
ment. The court below held that the applicant had failed to show
fraud and refused to set aside the judgment.

Held, that the decision of the court below should be affirmed.

PRESENT :-Strong, Fournier, Taschereau, Gwynne and Patterson JJ.

1888 ROBERTSON v. WIGLE.-THE ST. MAGNUS.
Oct. 29. Maritime Court-Collision--Damages-Party in fault-Answering signals.

1889 The owners of the tug "B.H." sued the owners of the steam propel-
- lor "St. M." for damages occasioned by the tug being run down

Mar. 19. by the propellor in the River Detroit.
Held, reversing the judgment of the Maritime Court of Ontario, that as

the evidence showed the master of the tug to have misunderstood
the signals of the propellor, and to have directed his vessel on the
wrong course when the two were in proximity, the owners of the
propellor were not liable and the petition in the Maritime Court
should be dismissed.

PRESENT :-Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.

1889 WARNER v. MURRAY.

April 6. Insolvent estate-Claim by wnfe of insolvent-Money given to husband-
- Loan or gift-Questions of facts-Finding of court below.

M. having assigned his property to trustees for the benefit of his
creditors his wife preferred a claim against the estate for money
lent to M. and used in his business. The assignee refused to
acknowledge the claim, contending that it was not a loan but a
gift to M. It was not disputed that the wife had money of her
own and that M. had received it. The trial judge gave judgment
against the assignee, holding that M. did not receive the money as
a gift. This judgment was confirmed on appeal.

Held, confirming the judgment of the Court of Appeal, that as the whole
case was one of fact, namely, whether the money was given to M.
as a loan by, or gift from, his wife, who in the present state of
the law is in the same position, considered as a creditor of her
husband, as a stranger, and as this fact was found on the hearing
in favor of the wife and confirmed by the Court of Appeal, this,
the second appellate court, would not interfere with such finding.

PRESENT :-Strong, Fournier, Taschereau, Gwynne and Patterson JJ.
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VIRTUE v. HAYES. In re CLARKE. 1889

Appeal-Finta judgmnent-.Jirisdiction-Discretion of court or judge. April 9.

Judgment was recovered in the suit of Virtue v. Hayes, brought to
realize Mechanic's liens, and C., the owner of the land on which
the mechanic's work was done, applied by petition in the Chancery
Division to have such judgment set aside as a cloud upon his title.
On this petition an order was made allowing C. to come in and
defend the action for lien on terms, which not being complied
with the petition was dismissed, and the judgment dismissing it
was affirmed by the Divisional Court and the Court of Appeal.
On appeal to the Supreme Court of Canada.

Held, that the judgment appealed from was not a final judgment with-
in the meaning of section 24 (a) of the S. & E. C. Act or, if it was,
it was a matter in the judicial discretion of the court, from which
by sec. 27 no appeal lies to this court.

PRESENT :-Strong, Fournier, Taschereau, Gwynne and Patterson JJ.

HALIFAX BANKING CO. v. MATTHEW.
Chattel mortgage-Action to set aside-Fraudulent as against creditors-13

Eliz. c. 5-Riht of creditor of mortgagor to redeem. Nov. 10.

Plaintiffs having recovered judgment against one H. issued execution 1889
under which the sheriff professed to sell certain goods of H. and
gave a deed to plaintiffs conveying all the " share and interest " of April 30.

H. in the goods. Six months before the recovery of the plaintiffs'
judgment, H. had made a mortgage covering all the goods pro-
posed to be sold by the sheriff. The plaintiffs filed a bill to set
this mortgage aside as fraudulent under the statute of Eliz. and
fraudulent in fact. The court below held the mortgage good and
dismissed the bill.

Held, affirming this judgment, that no fraud being shown and the
plaintiffs not offering to redeem the mortgage, the action was
rightly dismissed.

PRESENT :-Sir W. J. Ritchie C.J. and Strong, Fournier, Gwynne and
Patterson JJ.

THE QUEEN v CHARLAND. * 1889
Award of Arbitrators increased by the Exchequer Court-Hearing of addi- -

[Feb. 12.
tional witness-Appreciation of the evidence-Appeal to Supreme Apri 30.
Court-Weight of evidence.

In a matter of expropriation of land for the Intercolonial railway, the
award of the arbitrators was increased by the judge of the Ex-

*The decision of the Exchequer Court and the judgments of the
Supreme Court in this case will be found in Vol. I of the Exchequer
Courts Reports shortly to be published.
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chequer Court from $4,155 to $10,824.25, after additional witnesses
had been examined by the judge. On an appeal to the Supreme
Court it was

Held, affirming the judgment of the Exchequer Court, that as the
judgment appealed from was supported by evidence, and there
was no matter of principle on which such judgment was fairly
open to blame, nor any oversight of material consideration, the
judgment should be affirmed. Gwynne J. dissenting.

PRESENT :-Strong, Fournier, Gwynne and Patterson JJ.

18s9 MITCHELL v. MITCHELL.

Mar. 22, 23. Removal of executor-Arts. 282, 285, 917 0.0.
April 30. Held, affirming the judgment of the Queen's Bench for Lower Canada

(appeal side) (M.L.R. 3 Q.B. 191) that Art. 282 C.C. does not
apply to executors chosen by the testator, and that in an action
for the removal of one executor when there are several executors,
the existence of a law-suit between such executor and the estate
he represents, and the evidence of irregularities in his adminis-
tration but not exhibiting any incapacity or dishonesty, are not a
sufficient cause for his removal. Arts. 285, 917 C.C. (Strong J.
dissenting.)

PRESENT :-Strong, Fournier, Taschereau, Gwynne and Patterson JJ.

1888 MILLER v. STEPHENSON.

Nov. 20. Evidence-Goods sold and delivered-Oredit-Direction tojury-Withdrawal

1889 of evidence from jury-New trial.

In an action against McK. & M. for goods sold and delivered, the plain-
June 14. tiff swore that he had sold the goods to the defendants and on their

credit, and his evidence was corroborated by the defendant McK.
The defence showed that the goods were charged in plaintiff's books
to C. McK. & Co. (the defendant McK. being a membur of both
firms), and credited the same way in C. McK. & Co's. books, and
that the notes of C. McK. & Co. were taken in payment, and it was
claimed that the sale of the goods was to C. McK. & Co.

The trial judge called the attention of the jury to the state of the
entries in the books of the plaintiff and of C. McK. & Co., and to
the taking of the notes, and to all the evidence relied on by the
defence, and he left it entirely to the jury to say as to whom
credit was given for the goods.

Held, affirming the judgment of the Supreme Court of New Bruns-
wick, (27 N.B. Rep. 42) Strong and Patterson JJ. dissenting,
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that the case was properly left to the jury and a new trial was
refused.

PRESENT :-Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne
and Patterson JJ.

HOOD v SANGSTER. 1889

Appeal-Action for partition and licitation of property-Partnership- Nov. 129.
Plaintif's interest less than $2000-R.S. C. c. 135 s. 29.

An action was instituted by the respondent against the appellant for
the partition and licitation of a cheese factory, etc., in order that
the proceeds might be divided according to the rights of the parties
who had carried on business as partners. The judgment appealed
from ordered the licitation of the factory and its appurtenances.
On a motion to quash the appeal by the respondent on the ground
that the matter in controversy was under $2000, the appellant in
answer to the respondent's affidavit filed another affidavit showing
that the total value of the property was $3000, but it being admitted
that the respondent (plaintiff) claimed but one-half interest in the
property it was

Held, that the matter in controversy, and claimed by the respondent,
not amounting to the sum or value of $2000, the appeal should
be quashed with costs.

PRESENT :-Sir W. J. Ritchie O.J. and Strong, Taschereau, Gwynne
an:1 Patterson JJ.
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ABANDONMENT-Notice ofRailway Co--Ex-
propriation - - - - 606

See RAILWAYS 2.

ABATEMENT- Of action-Death ofplaintiff-
Lord Campbell's Act--Appeal--Juridiction - 699

See APPEAL 14.
ACTION-Ex delicto- Ship - Cargo- Delivery
-Breach of duty-Tender of freight - 336

See CARRIERS 2.

2-En restitution de deniers-Sale of personal
rights- Warranty - Parties - - 366

See VENDOR AND PURCHASER.

3-Parties to-Bank-Commercial paper-Col-
lateral security-Parol agreement-insolvency of
customer - ---- 664

See BANK.

4-Abatement of-Railway accident-Death of
plaintif-Lord Campbell's Act-New Trial--Ap-
peal-Jurisdiction - - - 699

See APPEAL 14.

5-for small amount - Appeal-- Propriety
of------ 700

See APPEAL 15.

6- Promissory note -Non-negotiable-Indorse-
ment-Liability of maker - - 714

See PROMISSORY NOTE 1.

7-Promuissory note-Name of payee-Iden-
tity - - - - - 717

See PnomissoRY NOTE 2.

ADMIRALTY - Canadian Court-Jurisdiction
Inland Revenue Act, 31 Vic. c. 8 s. 156--Powers of
Canadian ParliamentI'-Penalties-P rosecution
for - --- -- 707

See CONSTITUTIONAL LAW.

AGENT--of mortgagee--Power of attorney--Sale
of mo rtgaged lands-Power ofsale-Exercise of-
Authority ofagent - - - 297

See MoRTGAGE 1.

2-Railway Co.-Contract for carriage ofgoods
-Carriage beyond terminus-Connecting lines-
Position of - - - - 543

See CARRIERS 3.

3-of insurance Co.-Contersigning policy-
Payment of premium-Delivery of policy-Evi-
dence - -- -- 717

See INSURANCE, LIFE 3.

47

APPEAL - Contempt of court-R. S. C. c. 135
s. 24 (a)-Final judgment-Practice in case of
contempt.] By a rule nisi of the Supreme Court
of New Brunswick E. was called upon to show
cause why an attachment should not issue
against him, or he be committed for contempt of
court, in publishing certain articles in a news-
paper. On the return of the rule it was made
absolute, and a writ of attachment was issued
commanding the sheriff to have the body of E.
before the court on a day named. By the prac-
tice in such cases in the said court it appeared
that the attachment was issued merely in order
to bring the party into court, where he might be
ordered to answer interrogatories and by his
answers purge if he could his contempt. If un-
able to do this the court would pronounce sen-
tence. E. appealed from the judgment making
the rule absolute. On motion to quash said
appeal. feld, that the judgment appealed from
was not a final judgment from which an appeal
would lie under sec. 24 (a) of the Supreme and
Exchequer Courts Act, R. S. C. c. 135. ELLIS
v. BAIRD - ---- 147

2-Jurisdiction-Future rights-Supreme and
Exchequer Courts Acts, sec. 29, sub-sec. (b.) In
an action for $1,333.36, a balance of one of
several money payments of $2,000 each, one
whereof the defendants agreed to pay to the
plaintiff every year so long as certain security
given by the plaintifffor the defendants remained
in the hands of the Government, the defendants
contended that the security had been released
by the action of the Government and they were
therefore not liable to pay the amount sued for,
or any further instalments. The Court of Queen's
Bench (appeal side) held that the security had
not been released and gave judgment for the
amount claimed. The delendants applied to one
of the judges of that court and obtained leave
to appeal, on the ground that if the judgment
was well founded then future rights would be
bound, and they had become liable for two other
instalments of $2,000 each for which actions
were pending. Hield, that the appeal would not
lie, because even if the future rights of the defen-
dants were bound by the judgment such future
rights had no relation to any of the matters or
things enumerated in sub-sec. b. of sec. 29 of the
S. & E. C. Act. The words " where the rights
in future might be bound " in this sub-section
are governed and qualified by the preceding
words, and to make a case appealable when the
amount in controversy is less than $2 000, not
only must future rights be bound by the judg-
ment, but the future rights to be so bound must
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relate to " a fee of office, duty, rent, revenue or
sum of money payable to Her Majesty, or to some
title to lands or tenements, or to annual rents
out of lands or tenements, or to some like mat-
ters and things." GILBERT v. GILMAN - 189

3- Contempt of Court-Constructive contempt -
Discretion of court-R. S. C. c. 135 s. !7.] The
decision of a provincial court in a case of con-
structive contempt is not a matter of discretion
in which an appeal is prohibited by sec. 27 of
the Supreme and Exchequer Courts Act. Tas-
chereau J. dubitante.-The Supreme Court has
jurisdiction to entertain such an appeal from the
judgment of the Court of Appeal of the Province,
not only under sec. 24, sub-sec. (a) of Supreme
and Exchequer Courts act as a final judgment
io an action or suit, but also under sub-sec. (1)
of sec. 26 of the same act, as a final judgment
"in a matter or other judicial proceeding"
within the meaning of said see. 26.-The adju-
dication that the appellant, a solicitor and
officer of the court and moved against in that
quality, has been guilty of a contempt, is by
itself an appealable judgment, although no sen-
tence for the contempt has been pronounced by
the court.-When the party in contempt has been
ordered to pay the costs of the application to
commit the court in effect inflicts a fine for the
contempt. In re O'BRIEN - - 179

4-Practice -Right of appeal (P.Q.)-Amount
in controversy-Supreme and Exchequer Courts
Act, sec. 29, construction of- Jurisdiction.]
Where the plaintiffbas acquiesced in the judg-
ment of the court of first instance by not ap-
pealing from the same, the measure of value for
determining his right of appeal tinder section 29
of the Supreme and Exchequer Courts Act is
the amount awarded by the said judgment of the
court of first instance, and not the amount
claimed by his declaration. (Levi v. Reed. 6
Can. S. C. R. 482, over-ruled; Allan v. Pratt,
13 App. Cases 780, referred to as over-ruling
Joyce v. Hart, 1 Can. S. C. R. 321.) MONETTE
v. LEFEBVRE - - - - 387

5- Judicial deposit by Insurance Company-
Rival claims as to same-Value of matter in con-
troversy-Jurisdiction-Supreme and Exchequer
Courts Act, sec. 29.] A life insurance company
deposited with the prothonotary of the Superior
Court, under the Judicial Deposit Act ofQuebec,
the sum of $3,000, being the amount of a life
policy issued by the company to one E. L., which
by its terms had become payable to those entitled
to the same, but to one-half of which sum rival
claims were put in. The appellants, as collateral
heirs of the deceased, by a petition claimed the
whole of the three thousand dollars, and the res-
pondent (mise-en-cause petitioner), the widw of
the deceased, by a counter petition claimed as
commune en biens one-half; and, in her answer
to the appellants' petition, prayed that in so far
as it claimed any greater sum than one-half, it
should be dismissed. After issue joined, the
Superior Court awarded one half to the appel-
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lants, and the other half to the respondent.
From this judgment the appellants appealed to
the Court of Queen's Bench (appeal side) and
that court confirmed the judgmentof the Super-
ior Court. On appeal to the Supreme Court of
Canada. 11eld, that the sum or value of the
matter in controversy between the parties being
only $!,500, the case was not appealable. R. S.
C. c. 135 s. 29. (Fournier J. dubitante). LA-
BELLE U. BARTIEAU - - - 390
6- Iabeas corpus proceeding-Time for appeal-
ing - Commencement of proceedings in appeal.]
For the purpose of an appeal to the Supreme
Court of Canada in a habeas corpus case the
first step is the filing of the case in appeal with
the registrar.-The judgment of the Court of
Appeal in a habeas corpus proceeding was pro-
nounced on Nov. 13th, 1888. Notice of intention
to appeal was immediately given but the case in
appeal was not filed in the Supreme Court until
Feb. 18th, 1889. ield, that the appeal was not
brought within sixty days from the date on
which the judgment sought to be appealed from
wa- pronounced and there was no jurisdiction
to hear it In re SMAnT - - 396

7-Juridiction - Future rights-Supreme and
Exchequer Courts Act -sec. 29-Mlunicipal taxes
- Special assessments.] On an aVpeal from a
judgment of the Court of Queen s Bench for
Lower Cnnada (appeal side)in an action brought
to recover $361.90, the amount of a special
assessment for a drain along the property of the
defendants, the respondent moved to quash for
want of jurisdition. on the ground that the
matter in controversy was under $2,01,0, and did
not come within any of the exceptions in sec-
tion 29 of the Supreme and Exchequer Courts
Act. Held, that the case came within the words
" such like matters or things, where the rights in
future might be bound," in paragrauh (b) of
section 29, and was therefore appealable. LES
EccI'SIASTIQURS DE ST. SULPICE DE MONTRkAL v.
THE CITY OF MONTREAL - - 399
8- Alatter in controversyj-Bank shares-Actual
value.] Where the matter in controversy is bank
shares, their actual value at the time of the in-
stitution of the action and not their per value
will determine the right of appeal under section
29, Supreme and Excheq ur Courts Act, and the
actual value of such shares may be shown by
affidavit.
MUIa V. CARTER 473
IIOLMES V. CARTER

9-From Province of Quebec-R.S.C. c. 195
s. 29 1 b)- Future rights.] By 38 V. c. 97
the plaintiffs were authorized to build and main-
tain a toll bridge on the River LAssomption at
a place called ' Portage." and if the said bridge
should by accident or otherwise be destroyed,
become unsafe or impassable, the said plaintiffs
were bound to rebuild the said bridge within
fifteen months next following the giving way of
said bridge, under penalty of forfeiture of the
advantages to them by this act granted ; and
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during any time that the said bridge should be
unsafe or impassable they were bound to main-
tain a ferry across the said river. for which they
might recover the tolls. The bridge was acci-
dently carried away by ice. but rebuilt and
opened for traffic within fifteen months. During
the reconstruction, although the plaintiffs main-
tained a ferry across the said river, the defendant
built a temporary bridge within the limits of the
plaintiff's franchise and allowed it to be used by
parties crossing the river. In an action brought
by the plaintiffs, claiming $1,000 damages, and
praying that the defendant be condemned to de-
molish the temporary bridge, on an appeal to the
Supreme Court it was-Held, that as rights in
future might be bound, the case was appealable
under R. S. C. c. 135 s. 29 (b). GALARNEAU V.
GUILBAULT ---- - 579

10- Securityfor costs-Right to benefit of-In-
terest of third party-Discretion of court below-
Jurisdiction.] S. brought an action against J.
and issued a writ of capias. Bail was given and
special bail entered in due course, but the bail-
piece was not filed, nor judgment entered against
J., for some months after. On application to a
judge in chambers an order was made for the
discharge of the bail on account of delay in
entering up judgment, and the full court re-
fused to set aside such order. An appeal was
brought to the Supreme Court of Canada en-
titled in the suit against J., from the judgment
of the full court, and the bond for security for
costs was given to J. Held, that as the bail,
the only parties really interested in the appeal,
were not before the court and not entitled to the
benefit of the bond, the appeal must be quashed
for want of proper security. Held also, that the
appeal would not lie as the matter was simply
one of practice, in the discretion of the court
below. SCAMMELL V. JAMES. - - 593

11-Expropriation of land-Order by judge in
chambers as to moneys deposited-12. S. C. c.
135 s. 29.) The College of Ste. Th6rbse
having petitioned for an order for payment to
them of a sum of $4,000 deposited by the appel-
lants as security for land taken for railway pur-
poses, a judge of the Superior Court in chambers
after formal answer and hearing of the parties
granted the order under the Railway Act,
11. S. C. c. 109 s. 8 s.s. 31. The railway com-
pany appealed against this order to the Court of
Queen's Bench for Lower Canada (appeal side)
and that court affirmed the decision of the judge
of the Superior Court. Beld, that the order in
question having been made by a judge sitting in
chambers, and, further, acting under the statute
as a persona designata, the proceedings had not
originated in a superior court within the mean-
ing of section 28 of the Supreme and Exchequer
Courts Act, and the case was therefore not
appealable. C.P.RY. Cov. STE. TmiktkSE - 606

12-Motionfor new trial--Jurisdiction-R. S.C.
c. 135 8. 24 (d).] The defendant in an action
against whom a verdict has passed at the trial

4 7 -.

APPEAL-Contineued.

moved for a new trial before the Divisional Court
on the grounds of misdirection, surprise and the
discovery of further evidence, and the motion
was granted on the ground of misdirection (15
0.R. 544). The plaintiff appealed and the Court
of Appeal held that there was no misdirection,
but that the order of the Divisional Court
directing the case to be submitted to anotherjury
had better not be interfered with, the circum-
stances of the case being peculiar. Held, that
as the judgment of the Court of Appeal did not
proceed upon the ground that the trial judge had
not ruled according to law no appeal would lie
to the Supreme Court of Canada from. its de-
cision.-In the factum of the respondents no ob-
jection was made to the jurisdiction of the
Supreme Court, but it was urged that the ap-
peal should not be entertained and that the court
should not interfere with the discretion in favor
of a new trial exercised by the two lower courts,
the circumstances, it was contended, being
stronger than those in the Eureka Mills Co. v.
Moss (11 Can. S. C. R. 91). As the appeal was
quashed for want of jurisdiction the costs im-
posed were only costs of a motion to quash.
O'SmuLevAN v. LAKE - - - 636

13- Appeal-Province of Quebec-R. S. C. c.
135 s. 29 (b.)-Future rights-Fee of office-
Collateral matter-Action for poenalities-Efec
of judgnment-.Disgualification.] To give the
Supreme Court jurisdiction to hear an appeal in
a case from the Province of Quebec, by virtue of
s. 29 , b) of the Supreme and Exchequer Courts
Act (R. S. C. c. 135) the matter relating to fee
of office, where the rights in future might be
bound, must be the matter really in controversy
in the suit in which the appeal is sought and not
something merely collateral thereto. This
clause wilt not give jurisdiction in a case in
which the action was brought to recover penal-
ties for bribery under the Quebec Election Act
(R. S. Q., Art. 429), and the effect of the judg-
ment may be to disqualify the appellant from
holding office under the crown for seven years.
CHAGNON V NORMAND - - - 661

14- New trial-Action, abatement of-Death of
plaintiff-Actio personali moritur cun persond-
Railway accident-Lord Campbell's Act.] P.
brought an action against a conductor of the
LC.R. for injuries received in attempting to
board a train and alleged to be caused by the
negligence of the conductor in not bringing the
train to a standstill. On the trial P. was non-
suited and on motion to the full court the non-
suit was set aside and a new trial ordered. Be-
tween the verdict and the judgment ordering a
new trial P. died and a suggestion of his death
wits entered on the record. On appeal to the
Supreme Court of Canada from the order of the
full court: Held, that under Lord Campbell's
Act, or the equivalent statute in New Bruns-
wick (C. S. N. B. c. 861, an entirely new cause of
action arose on the death of P. and the original
action was entirely gone and could not be re-
vived. There being no cause before the court
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APPEAL-Continued.
the appeal was quashed without costs. Wrre v.
PARKER - - - - - 699
15-[Actionfor small aount-Prpriety of. Al-
though the court cannot refuse to hear an ap-
peal in a case in which only twenty-two dollars
is involved, yet the bringing of appeals for such
trifling amounts is objectionable and should not
be encouraged. MCDONALD v. GILRBRT - 700
16- Jurisdiction-Final judgment-Judgment
on demurrer to replication to plea.] The judg-
ment of a provincial court allowing a demurrer
to the plaintiffs replication to one of several
pleas by the defend Lnts, which does not operate
to put an end to the whole or any part of the
action or defence, is not a final judgment from
which an appeal will lie to the Supreme Court
of Canada. SHAW v. C. P. RY. Co. - 703

APPEAL-Continued.
peal raised only questions of fact and the finding
of the court on the hearing had been confirmed
by the provincial court of appeal. Ifeld, that the
'Supreme Court, the second appellate court.
would not interfere with such finding. WARNsR
V. MURRAY - - - - 720

20- Final judgment-Jirisdiction-Discretion
of court or judge.] Judgment was recovered in
the suit of V nrtue v. Hayes, hroughtto realize
mechanic's liens, and C., the owner of the land
on which the mechanic's work was done, applied
by petition in the Chancery Division to have
such judgment set aside as a cloud upon his
title. On this petition an order was made allow-
ing C. to come in and defend the action for lien
on terms, which not being complied with the
petition was dismissed, and the judgment dis-

17-udgment of.Supreme Court ofNorth-West missing it was affirmed by the Divisional
Territories-Court of first instance-Origin of Court and the Court of Appeal. field, that the
proceedings-R. S. C. c. 135 s. 24-51 V. c. 37 judgment appealed from was not a final judg-
a. 3 (d.) By an ordinance of the North-West ment within the meanning of section 24 a) of the
Territories an appeal lies from the decision of S. & E, C. Act or, if it was, it was a matter in
the Court of Revision for adjudicating upon the judicial discretion of the court, from which
assessments for school rates to the district court by sec. 27 no appeal lies to this court. VIRTUE
of the school district; on such appeal being v. HAYES. In re CLARKE - - 721
brought the clerk of the court issuesasummons,
making the ratepayer plaintiff and the school 21-Action for partition and licitation of pro-
trustees defendants, which summons is return- perty-'artnership-Plaintif's interest less than
able at the next sitting of the court when the $2,000-R. S. C. c. 135 s. 29.] An action was
appeal is heard. The district is now merged in instituted by the respondent against the appel-
the Supreme Court of the Territories. Held, lant for the partitioi and licitation of a cheese
that an appeal will not lie from the judgment of factory, etc., in order that the proceeds might be
the Supreme Court affirming a decision of the divided according to the rights of the parties
Court of Revision in such case, as the proceed- who had carried on business as partners. The
ings do not originate in a Superior Court. R S.C. judgment appealed from ordered the licitation of
c. 135 s. 24.-An appeal in such case will lie the factory and its appurtenances. On a motion
since the passing of 51 V. c. 37 s. 5, which to quash the appeal by the respondent on the
allows an appeal from the decision of the Su- ground that the matter in controversy was under
preme Court of the Territories, although the $2,000, the appellant in answer to the respon-
matter may not have originated in a Superior dent's affidavit filed another affidavit showing
Court. ANaus v. CALGARY SCuooL TRUSTEES -716 that the total value of the property was $3,000,
18-Expropriation-Award of Ojficial Arbitra- but it being admitted that the respondent
tors-Compensation for land taken-Duty of (plaintiff) claimed but one-half interest in the
a )pellate court.] On an app-al to the Supreme property, it was :Held, that the matter in
Court from a judgment of the Exchequer Court controversy, and claimed by the respondent,
increasing the amount awarded by the official not amounting to the sum or value of $2.000,
arbitrators to the claimant for expropriation of the appeal should be quashed with costs. Hoo )
land for the Intercolonial Railway. Held, re- v. SANGSTER - - - - 723
versing the judgment of the Exchequer Court
and restoring the award of the official arbitra- ARBITRATION AND AWARD-Railroay
tors, that to warrant an interference with an Act-Expropriation of land- Co mpensation-En-award of value necessarily largelyi speculativefrigardP cte 0
an appellate court must be satisfied beyond all ocnqaadPatc 0
reasonable doubt that some wrong principle has See RAILWAYS 2.
been acted on or something overlooked which
ought to have been considered by the official 2--Ojficial Arbitrators - Expropriation of
arbitrators, and upon the evidence in this land-':ompensation-A ppeal-D uty of appel.
case this court refused to interfere with the late court ----- 716
amount of compensation awarded by the official See APPEAL 18.arbitrators.
THE QUEEN V. PARADIS - - 716 3- Official arbitrators - Expropriation, ofTHE QUEEN v. BEAULIEU lands-Appeal to Exchequer Court-Additional
19- Second appellate court - Questions offact- evidence-Principle of assessing damages - 721
Finding of court below.] Where a case on ap. See EXPROPRIATION 1.
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ASSAUTLT- On constable-Discharge of duty-
Serving summons-C. Act-R. S. C. c. 162 s.
34-Indictment-Evidence- Wife of accused-
R. S. C. 174 s. 216 - - - 393

See CRIMINAL LAW 1.

ASSESSMENTS AND TAXES-Municipal
taxes-Special assessments-Exemption -41 V.
(Q.) c. 6 s. 26-Educational institution - Tax.]
By 41 V. c. 6 s. 26, all educational houses
or establishments which do not receive any sub-
vention from the corporation or municipality in
which they are situated are exempt from muni-
cipal and school assessments " whatever may be
the Act in virtue of which such assessments are
imposed, and notwithstanding all dispositions
to the contrary." Held, reversing the judgment
of the court below, that the exemption from
municipal taxes enjoyed by educational estab-
lishments under said 41 V. c. 6 s. 26, extends
to taxes imposed for special purposes, e.g., the
construction of a drain in front of their pro-
perty. (Sir W. J. Ritchie C.J. dissenting.)-Per
Strong J.-Every contribution to a public pur-
pose imposed by superior authority is a ''tax.''
LES EcCLtSIASTIQUES us ST. SULPICE DE MoN-
TRtAL v. THE CITY OF MONTREAL - 399
2- School rates-North-West Territories-
Judment of Court of Revision-Origin of pro-
ceedings - ---- 716

See APPEAL 17.

ASSIGNMENT-In trust for creditors-Pre-
ference-Fraud against creditors-Statute ofEliza-
beth-Resulting trusts.] A deed of assignment
of property in trust for the benefit of creditors
provided for the distribution of the assets by the
assignee as follows : First, to pay certain named
creditors in full.-Secondly, if sufficient assets
remained after such payment to pay certain
other named creditors in full, or, if the assets
should not be sufficient, to distribute the same
pro ratd among such second preferred credi-
tors.-Thirdly, to divide the remaining assets
among all the creditors not preferred in equal
proportions according to their respective claims,
and-Fourthly. to pay the balance remaining
after distribution to the assignor. The deed re-
quired all creditors executing it to release the
assignor from any and every claim of the exe-
cuting creditor against him, and provided that
the assignee should not be liable to account for
more money and effects than be should actually
receive, nor be responsible for any loss or
damage to the trust, except such as should hap-
pen through his own wilful neglect In an
action to set aside the deed : Held. affirming the
judgment of the court below, Gwynne and Pat-
terson JJ. dissenting, that the deed was one to
which it was unreasonable to expect unpreferred
creditors to become parties. and therefore, and
because it contained a resulting trust in favor of
the debtor, it was void under the statute, 13 Eliz.
c. 5. WHITMAN V. UNION BANK OF HALIFAX 410
2-ofpolicy of insurance -Insurable interest-
Mortgage ----- 715

See INSURANCE, FIRE.

ATTACHMENT-for contempt-Practice-Ap-
pealfrom judgment-R. S. C. c. 135 s. 24 (a.) 147

See APPEAL 1.

ATTORNEY-of mortgagee-Power of-Sale of
mortgage lands-Exercise of authority - 297

See MORTGAGE 1.

BAIL-Civil action-Discharge-Order for-
Appeal-Security for cost-Benefit ofbond - 593

See APPEAL 10.

BAILMENT-Railway Co.-Carriage of goods
-Contract- Carriage beyond terminus-Loss
after transit-Delivery to connecting line - 543

See CARRIERS 3.
See CONTRACT 2.

BANK-The Bank Act -R. S. C. c. 120 ss. 53
et seq.-Wrehouse receipts-Parol agreement as
to surplus-Arts. 1031, 1981, C. C.] The Molsons
Bank took from H. & Co. several warehouse
reieipts as collateral security for commercial
paper discounted in the ordinary course of busi-
ness, and having a surplus from the sale of the
goods represented by the receipts after paying
the debts for which they were immediately
pledged, claimed under a parol agreement to
hold that surplus in payment of other debts due
by H. & Co. H. & Co. having become insolvent
T as one of the creditors, brought an action
against the bank, claiming that the surplus must
be distributed ratably among the several body of
creditors. H. & Co. were not made parties to the
suit. Held, affirming the judgment of the courts
below, that the parol agrement was not contrary
to the provisions of the Banking Act, R. S. C. c.
120,and that after the goods were lawfully sold the
money that remained,after applying the proceeds
of each sale to its proper note, could properly be
applied by the bank under the terms of the parol
agreement. (Ritchie C. J.. doubting and our-
nier J. dissenting).-Per Taschereau J.: That
H. & Co. ought to have been. made parties to
the suit. TuOMPSON v. THE MOLsONs BANK - 664
2- Winding-up-Share-holders-Calls on con-
tributory-Set-of against-R.S.C. c. 120 - 456

See WINDING-UP ACT.

3--Shares-Suit respecting-Matter in contro-
versy-Actual value of shares-Right to establish
by affidavit - - - - 473

See APPEAL 8.

BARRATRY - Marine insurance- Exceptions
in policy-Barratry-Proximate cause of loss-
Perils of the seas.] Insurance in a marine policy
against loss " by perils of the seas " does not
cover a loss by barratry. It is not necessary
that barratry should by expressly excepted in a
marine pohcy to relieve the insurers from lia-
bility for such a loss.-Per Strong J. dissenting:
It the proximate cause of the loss is a peril of
the seas covered by the policy the underwriter
is liable, though the primary cause may have
been a barratrous act. O'CoNNoR V. MERCHANTS
MARINE INSURANCE CO. - - - 331
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BILL OF LADING-Carriage of goods by sea- CARRIERS-ositoted.
Excepted peril8-Negligence-Improper sloiwage paid In trover against the master Held.
-Construction -15 afrmig the judgment of the court elows

See CARRIERS 1. Gwynne J. dissenting, that the refusal of the

BOND-of surety-Public officer -Execution- agent after tender ofthe full freight was a con-
Acceptance ofsecurity -Estoppet - 306 version of the cargo for which the trover wouldlie-leld, per Patterson J., that trover would

See EVIDENCE 1. lie, hit not against the master, who was only the
2-for security for costs-Appeal-Form of- servant of the agent, and acting under his
Objection-Practice- Waiver - - 410 directions.-1fell. also, that an action ex delicto

See PRACTICE 1.for breach of duty in not delivering the coalaccording to the hill of lading would not lie
3- Security for costs-Appeal-Right to benefit WiNCHESTER v. Busix - - - 336
of- Interest of third party -593 .- Railway Co-Carriage of goods-Cont593e

See APPEAL 10. for-Carriage beyond terminus ofline-Exenip-

BY-LAW-Honus to railway-Performance of tion from liability-Construction of contract-
conditions-Specific performance - 235 Satuto liability-oint tort feasors-Release to

one-Efects of.] Where a railway company
See RAILWAYS 1.7See AI~w~s Iundertakes to carry goods to. a point beyond

CALLS-Insolvent bank-Contributory--Double the terminus of its own line its contract is for
liability - Claim.against bank - Right of set-off- carriage of the goods over the whole transit, and
R.S.C. c. 120 s. 56 - - - 456 the other companies over whose line they must

See WINDING-UP ACT. pass are merely agents of the contracting com-pany for such carriage, and in no pirivity of
CARGO-Refusal to deliver-Tender offreight- contract with the shipper. Bristol Exeter Ilail-
Cost ofstowage-Lien - - - 336 val Co. v. Collins ( H.L. Cas. 194) followed-

See CARRIERS 2. Such a contract being one which a railway com-
p n might refuse to enter into. see. 104 of the

CARRIERS-Contract-Carriageofgoods--Negli-Railway Act (R. S. C. c. 109) does not prevent
gence-.Bill of lading-Exceptiori from liability it from restricting its liability for negligence as
under-Stouwage.] Abillofladingacknowledged carriers or otherwise in respect to thegoodsto
the receipt on board a steamer of the defendants, he carried after they had left its own line. The
in good order and condition, of goods shipped by decision in Vogel v. 0. T. R. Co. d1 an. S.C.
T. (fresh meat) and contracted to deliver the same R. 612) does not govern such a contract-One
in like good order and condition * loss of the conditions in a contract by the G. T. R.
or damage resulting from sweating Co. to carry goods from Toronto to Portage ]a
decay, stowage, * * * or from any of Prairie, Man., a place beyond the terminus of
the following perils, v hether arising from the their line, provided that te company should
negligence, default or error in judgment of the not be responsible for any loss, mis-delivery,
pilot, master, mariners or other persons in the damage or detention that mighthappen to goods
service of the ship, or for whose whose acts the sent by them, if such losa, mis-deiivery, damage
shipowner is liable (or otherwise howsoever) al- or detention occurred after said goods arrived
ways excepted, namely (setting them out). Held, at the stations or places on their lue nearest to
aflirming the judgment of the court below, Sir the points or places which they were consigned
W. J. Ritchie C.J. and Fournier J. dissenting, to, or beyond their said limits.'-eld, that this
that the clause " whether arising from the negli- condition would not relieve the company from
gence, default or error in judgment of the liability for loss or damage occurring during the
master," &c., covered as well the preceding ex- transit even if such loss occurred beyond the
ceptions as those which followed, and was not limits of the company's own line. Ield, per
limited in its application by the words "from Strong and Taschereau JJ., that the loss having
any of the following perils," and the defendants occurred after the transit was over, and the
were, therefore, not liable for damage to the goods delivered at Portage ]a Prairie, and the
goods shipped resulting from improper stowage, liability of the company as carriers having
which was one of the excepted petils. TRAImon V. ceased, this condition reduced the contract to
THE BLACK DIAMOND STEAMSHIP Co. - 156 one of mere bailment as soon as the goods were

delivered, and also exempted the company from
2- Charter party-Delivery of freight-Pa1 - liability as warehousemen, and the goods were
ment-Concurrent acts- Tender- Trover for from that time in custody of the company Oi
cargo-Lien.] A cargo of coal was consigned whose line Portage ha Prairie was situate, as
to B. and the master of the vessel refused to de- hailees for the shipper. (Fournier and Gwynne
liver it unless the freight was prepaid, which B. JJ. dissenting).-Another condition of the con-
in his turn refused but offered to pay it ton by tract provided that no claim for damage to, loss
ton as delivered. Py direction of the owner's of or detention of goods should be allowed
agent the coal was taken out of the vessel and unless notice in writing, with particulars, was
stored, whereupon B. tendered the amount of the given to the station agent at or nearest to the
freight and demanded it, but the agent still re- place of delivery within thirty-six hours after
fused to deliver unless the cost of Storage was j delivery of the goods in respect lo which the
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CARRIERS-Continned.

claim was made. Held, per Strong J., that a
plea setting up non-compliance with this condi-
tion having been demurred to, and the plaintiff
not having appealed against a judgment over-
ruling the demurrer, the question as to the suffi-
ciency in law of the defence was resjudicata.-
Held also, per Strong J., Gwynne J. contra, that
part of the consignment having been lost, such
notice must be given in respect to the same
within thirty-six hours after the delivery of those
which arrive safely -Quaere-In the present
state of the law is a release to, or satisfaction
from, one of several joint tort-feasors, a bar to
an action against the others ? G. T. Ry. Co. v.
MCMILLAN - --- - 543

CASES-Allan v. Pratt (13 App. Cas. 780) re-
ferred to 3-- - -- 887

See APPEAL 4.

2-Bristol d Exeter Ry. Co. v. Collins (7 ILL.
Cas. 194)followed - - - 543

See CARRIERS 3.

3- Browne v. Pinsoneault (3 Can. S. C. R.
102) distinguished - - - - 687

See ESTOPPEL 2.

4-Burland v. Mofat (11 Can. S. C. R. 76) dis-
tinguished - - - - 687

See ESTOPPEL 2.

5- Confederation Life Assoc. v. O' Donnell (10
Can. S. C. R. 92, 13 Can. S. C. R. 218) adhered
to --- --- 717

See INSURANCE, LIFE 3.

6-Eureka Woollen Mill:: Co. v. Moss (11 Can.
S. U. R. 91) distinguished - - 636

See APPEAL 12.

7- Toyce v. fart (1 Can. S. C. R. 321) over-
ruled - - - - - 387

See APPEAL 4.

8-Levi v. Reed (6 Can. S. C. R. 482) over-
ruled - ---- 387

See APPEAL 4.
9-Sweeny v. Bank of Montreal (12 App.
617) followed - - - -

See JUDGMENT 1.

Cas.
473

10- Valin v. Langlois (3 Can. S. C. R. 1; 5
App. Cas. 115) discussed andfollowed - 707

See CONSTITUTIONAL LAW.

11-Vogel v. Grand Trunk Ry. Co. (11 Can.
S. C. R. 612) distinguished - - 543

See CARRIERS 3.

CHARTER PARTY-Delivery offreight -Ten-
der of payment-Cost of stowage-Lien - 336

See CARRIERS 2.

CIVIL CODE-Arts. 282, 285, 917 - 722
See ExEcUTOR.

CIVIL CODE-Continued.
2- Art. 1031 - - - - 664

See BANK.

3- Art. 1053 - - - - 637
See LANDLORD AND TENANT.

4- Art. 1241 - - - - 473

See JUDoMENT 1.

5- Art. 1510, 1517, 1518 - - 366
See VENDOR AND PURCHASER.

6- Arts. 1627, 1629 - - - 637
See LANDLORD AND TENANT.

7- Art. 1981 - - - - 664

See BANK.

8- Art. 2075 - - - - 357
See PRACTICE 1.

9- Art. 2091 - - - - 596

See SHERIFF'S SALE.

CODE OF CIVIL PROCEDURE-Art. 19 - 687
See ESTOPPEL 2.

2- Art. 476 - - - - 357

See Pa tcricE 1.

3- Art. 632 - - - - 596

See SHRuIm's SALE.

COLLISION - Maritime Court of Ontario-
Answering signals - Party in fault - Evi-
dence - -- -- 720

See SHIP 1.

COLLUSION-Judgment by-Application to set
aside-Evidence - - - - 719

See JUDGMENT 2.

CONCEALMENT-of facts - Application for
insurance - --- 718

See INSURANCE, LIFE 3.

CONSTITUTIONAL LAW - Parliament of
Canada-Powers of-Imperial Court in Canada
-Conferring jurisdiction on-Inland Revenue
Act, 31 F. c. 8 8. 156.] So much of s. 156 of
the Inland Revenue Act, 1867 (31 V. c. 8) as
gives the Court of Vice-Admiralty jurisdiction
in prosecutions for penalties and forfeitures
incurred thereunder, is intra viresI notwithstand-
ing such court is established in Canada by
Imperial authority. Valin v. Langlois (3 Can.
S.C.R 1; 5 App. Cas.115) discussed and follow-
ed. THE ATTORNEY GENFRAL OF CANADA V.
FLINT ---- - 707

CONTEMPT OF COURT- Constructive con-
ternp-- Obstructing litigation--Prejudice to suitor
-Locus standi.] On an application to commit a
solicitor for a constructive contempt of court by
obstructing litigation the alleged contempt con-
sisted in publishing in a newspaper comments
on a judgment rendered by a master in chambers
in a cause in which the writer was solicitor for
the defendant. The motion to commit was made
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CONTEMPT OF COURT-Continued.
by the relator in such cause. Notice of appeal
from said judgment had been given, but before
the motion was made the notice was counter-
manded and the appeal abandoned. Held, that
the proceedings in the cause before the master
being at an end the relator in the cause could
not be prejudiced, as asuitor,by the publication
complained of; and as such prejudice was the
only ground. on which he could institute the
proceedings for contempt he had no locus standi
and his application should not have been enter-
tained. In re HENRY O'BRIEN - - 197

And see APPEAL 3.

2-Constructive contempt-Supreme Court of
New lHrunswick--Practice--inalI judgment - 147

See APPEAL 1.

CONTRACT- Railway Co.-Agreement with
municipal corporation -- Conditions - Perfor-
smance of.] A municipal corporation entered into
an agreement with a railway company by which
the latter was to receive a bonus on certain con-
ditions one of which was that the company
" should construct at or near the corner of Col-
borne and William streets (in Toronto) a freight
and passenger station with all necessary accom-
modation. connected by switches, sidings or
otherwise with said road" upon the council of
the town passing a by-law granting a necessary
right of way. le d-1. That such condition was
not complied with by the erection of a station
building not used, nor intended to be used, and
for which proper officers, such as station master,
ticket agent, etc., were not appointed. Strong J.
dissenting.-2. Per Strong J., that the con-
dition only called for the construction of a
building with the required accommodation and
connections, and did not amount to a covenant
to run the trains to such station or make any
other use of it.-3. The words " all necessary
accommodation" in the condition required that
grounds and yards sufficient for freight and pas-
senger traffic in case the station were used should
be provided. BICKFORD v. THE TOWN OF CHAT-
HAM--- 235

And see RAILWAYS 1.

2-Railway Co.-Carriage of good-Liability
for negligence-Transit-Connecting lines.] One
of the conditions in a contract by the G.T.R. Co.
to carry goods from Toronto to Portage la
Prairie, Man., a place beyond the terminus of
their line, provided that the company "should
not be responsible for any loss, mis-delivery,
damage or detention that might happen to
goods sent by them, if such loss, mis-delivery,
damage or detention occurred after said goods
arrived at the stations or places on their line
nearest to the points or places which they were
consigned to, or beyond their said limits." Held,
that this condition would not relieve the com-
pany from liability for loss or damage occurring
during the transit,even if such loss occurred be-
yond the limits of the company's own line.-
Held, per Strong and Taschereau JJ., that the

CONTRCT-Contiuned.
loss having occurred after the transit was over,
and the goods delivered at Portage la Prairie,
and the liability of the carriers having ceased,
this condition reduced the contract to one of
mere bailment as soon as the goods were de-
livered, and also exempted the company from
liability as warehousemen, and the goods were
from that time in custody of the company on
whose line Portage la Prairie was situate, as
bailees for the shipper. (Fournier and Gwynne JJ.
dissenting.) GRAND TRUNK RAILWAY CO. v.
MACMILLAN - - - - 543

And see CARRIERS 3.

3-for carriage of goods-Construction of-
Bill of lading-Excepted perils-Negligence - 156

See CARRIERS 1.

4- Maorine inisirance-Policy-Construction of
condition - - - -- - 524

See INSURANCE, MARINE 2.

5- Mining speculation Aqreement with owner
of mine-Lapse of-Efect ofrenewal.

See PARTNERvHIP 1.

CONTRIBUTORY-Insolvent bank-Winding-
up-Double liability-Claim against bank-
Right to set off - - - - 456

See WINDING-UP ACT.

CONTRIBUTORY NEGLIGENCE - Railwoay
Co.-Running through town-Death caused by
negligence- Conduct of deceased - - 713

See RAILwAYs 4.

CORPORATION - - - 231,399
See MUNICIPAL CORoRATION 1, 2.

COSTS-Proceedings for contempt-Judgment
for-Effect of - - - - 197

See APPEAL 3.
2-Security for- Appeal - Benefit of third
party -- - - - 593

See APPEAL 10.

3-Quashing appeal-Jurisdictio n-Factun-636
See APPEAL 12.

COURT-Contempt of-Appeal-Practice -147,197
See APPEAL 1, 3.
See CONTEMPT OF COURT.

COVENANT -in lease-Care ofpremises-Duty
to repair-Destruction by fire-Liability of
lessee - - 637

See LANDLORD AND TENANT.

CREDITORS-Assignment in trust for-Prefe-
rence-Statute ofElizabeth-Resulting trust - 410

See ASSIGNMENT.

2-Goods sold and delivered- Credit- Entries
in books-Charge to thirdparty-Evidence - 445

See EVIDENCE 3.
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CREDITORS-Coniinued.
3-Insolvent Estate-Claim by wife of insol-
vent-loney given to husband-Loan or gift-720

See DEBTOR AND CREDITOR 1.

4- Goods sold-Credit-Charge to third party
-Direction to jury-New trial - 722

See PRACTICE 5.

CRIMINAL LAW-Assault on constable in dis-
charge of duty-Serving summons-Trial of in-
dictment - Witness - Competency of wife of de-
fendant--R.S.C. c.162 s.34; R.S.C. c. 174s. 216.]
An assault on a constable attempting to serve a
summons issued by a magistrate on information
charging violation of the Canada Temperance
Act is an assault on a peace officer in the due
execution of his duty and indictable under R.S.
C. c. 162 s. 34.-On the trial of an indictment
for such assault the wife of the defendant is not
a competent witness on his behalf. AcFARLANE
v. THE QUEEN - - - - 393

2-Criminal law-Indictnient-Name of third
person-Alias dictus--Proofofnanies--Variance.]
Where two or more names are laid in an indict-
ment under an alias dictus it is not necessary to
prove them all.-J. was indicted for the murder
of A. J., otherwise called K. K. On the trial it
was proved that the deceased was known by the
name of K. K., but there was no evidence that
she ever went by the other name. H7eld, affirm-
ing the judgment of the court below, that this
variance between the indictment and the evi-
dence did not invalidate the conviction of J. for
manslaughter. JACOBS v. THE QUEEN - 433

CURRENCY-Promissory note-Payable in-
Aleaning of-Payable in United States - 717

See PaoMIssonY NOTE 2.

CUSTOMS DUTIES-Article imported in parts
-Rate of duty-Scrap brass-Good faith--46 V.
c. 12 8. 153-Subsequent legislation-Effect of-
Statutory declaration.] G., manufacturer of an
" Automatic Sprinkler," a brass device com-
posed of several parts, was desirous of importing
the same into Canada, with the intention of put-
ting the parts together there and putting the
completed articles on the market. He inter-
viewed the appriser of hardware at Montreal, ex-
plained to him the device and its use. and was
told that it should pay duty as a manufacture of
brass. He imported a number of sprinklers and
paid the duty on the several parts, and the Ous-
toms officials then caused the same to be seized,
and an information to be laid against him for
smuggling, evasion of payment of duties, under-
valuation, and knowingly keeping and selling
goods illegally imported, under ss. 153 and 155
of the Customs Act of 1883. Held, reversing the
judgment of the Exchequer Court, that there
was no importation ,f sprinklers, as completed
articles, by G., and the act not imposing a duty
on parts of an article the information should be
dismissed.-Held also, that the subsequent pas-
sage of an Act (48-49 V. c. 61 s. 12, re-enacted
by 49 V. c. 32 s. 11) imposing a duty on such

CUSTOMS DUTIES-Contiued.
parts was a legislative declaration that it did not
previously exist. GRINNELL v. THE QUEEN - 119
DAMAGES-Injunction - Dissolution - Prob-
able cause-Company-Misleading statements - 622

See MALICIOUS PROSECUTION.

2- Railway Co.-Negligence-Death caused by
-Insurance on life of deceased-Reduction for - 713

See RAILWAYS 4.

DEBTOR AND CREDITOR-Insolvent estate-
Claim by wife of insolvent-Aloney given to hus-
band-Loan or gift-Questions of facts-Finding
of court below.] M. having assigned his property
to trustees for the benefit of his creditors,bis wife
preferred a claim against the estate for money
lent to M. and used in his business. The assignee
refused to acknowledge the claim, contending
that it was notaloan butagiftto Mt. Itwasnot
disputed that the wife had money of her own
and that i. had received it. The trial judge gave
judgment against the assignee, holding that Ml.
did not receive the money as a gift. This judg-
ment was confirmed on appeal. Held, con-
firming the judgment of the Court of Appeal,
that as the whole case was one of fact, namely,
whether the money was given to M. as a loan by,
or gift from. his wife, who in the present state
of the law is in the same position, considered as
a creditor of her husband, as a stranger, and as
this fact was found on the hearing in favor of the
wife and confirmed by the Court of Appeal, this,
the second appellate court, would not interfere
with such finding. WARNER V. MURRAY - 720
2- Assignment for benefit of creditors-Pre-
ference-otatute ofEliz.-Resulting trust - 410

See ASSIGNMENT.

3-Goods sold and delivered- Credit-Entries
in books-Goods charged to third party-Evi-
dence 445

See EVIDENCE 3.

4-Good sold-Credit-Charge to third party-
Evidence-Direction to jury-New trial - 722

See PRACTICE 5.

DEED- Construction of-Title to lands-Es-
toppel-Trust-Fiduciary agents - Ma intena nce
-32 H. 8 c. 9.] Under the provisions of 8 G.
4 c. 1, generally known as the Rideau Canal
Act, Lt.-Col. By, who was employed to superin-
tend the work of making said canal, set out and
ascertained 110 acres or thereabouts, part of 600
acres or thereabouts theretofore granted to one
Grace McQueen as necessary for making and
completing said canal, but only some 20 acres
were actually used for canal purposes. Grace
McQueen died intestate, leaving Alexander
McQueen, her husband, and William McQueen,
her eldest son and heir-at-law, her surviving.
After her death, on the 31st January, 1832
Alexander McQueen released to Wm. McQueen
all his interest in the said lands, and on the 6th
February, 1832, the said Win. McQueen con-
veyed the whole of the lands originally granted
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DEED-Continued.
to Grace McQueen to said Col. By in fee for
X1,200. The appellant, the heir-at-law of Wm.
McQueen, by her petition of right sought to re-
cover from the crown 90 acres of the land ori-
ginally taken by Col. By, but not used for the
purposes of the canal, or such portion thereof as
still remained in the hands of the crown, and an
indemnity for the value of such portions of these
90 acres as had been sold by the crown. Held,
per Ritchie O.J.: By the deed of the 6th Feb-
ruary, 1832, the title to the lands passed out of
William McQueen; but assuming it did not, he
was estopped by his own act and could not have
disputed the validity and general effect of his
own deed, nor could the suppliant who claims
under him -Per Strong J.: By the express terms
of the 3rd section of 8 G. 4 c. 1, the title
to lands taken for the purposes of the canal
vested absolutely in the crown so soon as the
same were, pursuantto the act, set out and ascer-
tained as necessary for the purposes of the canal;
and all that Grace McQueen could have been en-
titled to at her death was the compensation pro-
vided by the act to be ascertained in the manner
therein prescribed, and this right to receive and
recover the money at which this compensation
should be assessed vested, on her death, in her
personal representative as forming part of her
personal estate. Therefore, as regards the 110
acres. nothing passed by the deed of6th February,
1832.-Per Strong J.: This deed did not work any
legal estoppel in favour of Col. By which would be
fed by the statute vesting the legal estate in
William McQueen, the covenants for title by
themselves not creating any estoppel. But if a
vendor, having no title to an estate, undertakes
to sell and convey it for valuable consideration,
his deed, though having no present operation
either at law or in equity, will bind any interest
which the vendor may afterwards acquire, even
by purchase for value in the same property, and
in respect of such after acquired interest he will
be considered by a court of equity to be a trustee
for the original purchaser, and he, or his heir-
at-law, will be compelled to convey to such
purchaser accordingly. In other words, the
interest so subsequently acquired will be consi-
dered as " feeding" the claim of the purchaser
arising under the original contract of sale, and
the vendor will not be entitled to retain it for his
own use. Therefore, if the suppliant were granted
the relief asked, the land and money recovered
by her would in equity belong to the heirs of
Col. By.-Although nothing passed under the
deed ofthe 6th February, 1832, yet the suppliant
could not withhold from the heirs or represen-
tative of Col. By anything she might recover
from the crown under the 29th section of7 V.
c. 11, but the heirs or representatives of Col.
By would in torn become constructive trustees
for the crown of what they might so recover by
force of the rule of equity forbidding purchases
by fiduciary agents for their own benefit.-Per
Strong J.: The deed of the 6th February, 1832,
being in equity constructively a contract by
William McQueen to sell and convey any interest

DEED- Continued.

in the land which he or his heirs might after-
wards acquire, there is nothing in the statute32
H. 8 c. 9, or in the rules of the common law
avoiding contracts savoring of maintenance,
conflicting with this use of the deed.-Per Four-
nier, Henry, and Taschereau JJ.: The deed of
the 6th February 1832, made before the passing
of 7 V. c. 11 s. 29, and five years after the
crown had been in possession of the property in
question, conveyed no interest in such property
either to Col. By personally or as trustee for the
crown, and the title therefore remained in the
heirs Grace MuQueen.-Per Fournier, Henry and
Tascherean JJ.: There could be no estoppel as
against William McQueen by virtue of the deed
of the 6th February, 1832, in the face of the pro-
visoin 7 V. c.11. McQucEN v. THE QUEEN - 1

DEMURRER-Judument on-Disposal ofaction
-Appeal-Final.judgment - - 703

See APPEAL 16.

DISCRETION-of court appealed from-Con-
tempt-R.S.C. c. 135 s. 27 - - 187

See APPEAL 3.
2-Practice- Capias- Discharge of bail -
,Tudge's order - - - - 593

See APPEAL 10.

3- Petition to set asidejudgnent-Order made
on terms-Dismissal of-petition.

See APPEAL 20.
DUTIES- Customs-Article imported in parts-
Rate - - - - - 119

See CusToMs DUTIEs.

EDUCATION- Establishments for-Exemption
from taxation-41 V. (P.Q.) c. 6 s. 26-Special
assessments - - - - 399

See ASSESSMEMENTS AND TAXES.
ESTOPPEL-Petition of Right Act, 1876, s. 7
Statute of Liniitations-32 11. 8 c. 9-Rideau
Canal Act. 8 G. 4 c. 1-6 W. 4 c. 16-7
V. c. 11 s. 29-9 V. c. 42 - Deed - Cons-
truction of-Estoppel.] Under the provisions of
8 G. 4 c. 1, generally known as the Rideau
Canal Act, Lt.-Col. By, who was employed
to superintend the work of making said canal,
set out and ascertained 110 acres or thereabouts,
part of 600 acres or thereabouts therefore granted
to one Grace McQueen as necessary for making
and completing said canal, but only some 20
acres were actually used for canal purposes.
Grace McQueen died intestate,leaving Alexander
McQueen, her husband, and William McQueen,
her eldest son and heir at-law, her surviving.
After her death on the 31st January, 1832, Alex-
ander McQueen released to William McQueen all
his interest in the said lands, and by deed of 6th
Feb.. 1832, the said William McQueen conveyed
the whole of the lands originally granted to
Grace McQueen to said Lt.-Col. By in fee for
£1,200. The appellant, the heir-at-law of Wil-
liam McQueen, by her petition of right sought to
recover from the crown 90 acres of the land
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ESTOPPEL-Continued.

originally taken by Col. By, but not used
for the purposes of the canal, or such portion
thereof as still remained in the hands of the
crown, and an indemnity for the value of such
portions of these 90 acres as had been sold by
the crown. Held-Per Ritchie C. J.: By the
deed of the 6th Febuary, 1832, the title to the
lands passed out of William McQueen, but as-
summing it did not, he was estopped by his
own act, and could not have disputed the
validity and general effect of his own deed
nor can the suppliant who claims under
him.-Per Strong J. : This deed did not
work any legal estoppel in favor of Col. By
which would be fed by the statute vesting the
legal estate in William McQueen, the covenants
for title by themselves not creating any estoppel.
-Per Fournier. Henry and Tascherean JJ.:
There could be no estoppel as against William
McQueen by virtue of the deed of the 6th
February. 1832, in the face of the protiso in
7 V. c. 11. McQUEEN v. THE QUEEN - 1

EVIDENCE-Continued.

signed the bond in blank-that he made no affi-
davit of justification-and that the certificate of
the magistrate of the execution of the bond, as
required by the statute, was irregular and unau-
thorized. The attesting witness to C.'s execution
of the bond, and the magistrate, each swore to
the correctness of his own action, and that C.
must have properly executed the bond or the
affidavit would not have been made or the certi-
ficate given. Held, Per Ritchie C. J., Strong,
Fournier and Gwynne JJ.. reversing the judg-
ment of the court below, that the weight of evi-
dence was in favor of the due execution of the
bond by U.-Per Patterson J. that 0. was
estopped from denying that he had executed the
bond. Held also, Per Patterson J., reversing
the judgment of the court below, that the execu-
tion of the bond, and not the certificate of the
magistrate, was the proximate, or real, cause of
its acceptance by the crown. THE QUEEN V.
CHESLEY -- --- 306
2-Criminal law - Assault on constable in

2- Art. 19 C.C.P.-Right of suit by trustees- discharge of duty- erving summons Trial of
Promissory notes given as collateral of price of indictment-Witness-Coetencyvfiwife ofde-
sale-Prescription.] C.H. (the respondenti as fendant-RS.C. c. 162 s. 34-2. S. C. c. 174
trustee for certain c-editors of the firm of R.M. S. 216.] An assault on a constable attempt-
& sons, stied J. M. M. (the appellant), a member ing to serve a summons issued by a magistrate
of the firm, for $4,720, alleging: 1. A registered on information charging violation of the Canada
notarial transfer from one J.R.M. to him, as Temperance Act is an assault on a peace officer
trustee, of a similar sum, with till rights, mort- in the due execution of his duty and indictable
gages, &c., thereunto appertaining, due by the under R.S.O. c. 162 s. 34-Ot1 the trial of
said appellant to J.R.M. for the price of certain an indictment for such assault the wife of the
real estate in Montreal; 2. A transfer of certain defetdant is not a cornetent witness on his
promissory notes signed by the appellant for the behalf. MAcFARLANE v. THE QUEEN - 393
same amount and representing the price of sale 3i
of said property, but which were to be in pay- cAdtirdib rty-erict ins ced
ment thereof only if paid at maturity. The -hred tr as a ember ofnt firms,
appellant was a party and intervened to the deed
of transfer and declared himself satisfied and C. McK. & Co. and McK. & M. In an action
sulbjectto its conditions. The appellant pleaded against McK. & M. for goods sold and delivered
that the respondent had no action as trustee it appeared on the trial that the goods were
tinder article 19 C.C.P., and that the price had ordered by MeK. and shipped to the place of
been paid by the two promissory notes which business of McK. & M., bit were charged in
were now prescribed. Held, 1. affirming the pc
judgment of the court below, that article 19 ws done at icKs, request. MeK., called as a

U. 0 P. a~ nt aplicble.Tit defndan witness for plaintiff, corroborated this, and on0. '.P. was not applicable. The defendant coseaiainlepouesbett b
having become a party to the registered transfer,
which gave the plaintiff as trustee all mort- jection, the books of C. MK. & Co., in which
gagee's rights, was estopped from denying tte these goods were credited to ttat firm. A verdict
efficacy of such deed or of the right of the plain- w givet forthe defendant M. ieU, reversing
tiff to sue thereunder in his quality of trustee.
BoULANo V. MOFFATT -11 Can. S.C.R. 76) and of C McK. & Co. were properly in evidence on
13ROWNE V. PINSONNEAULT (3 Can. S.C.R. 102) the cross-examingtion of McK. and the rule for
distinguished. MITCHELL v. HOLLAND - 887 new trial should be discharged. MI R V.- (387WHITE445
3-Surety Public officer-Execution of bond -
Acceptance of security - - - 306 4-Lost writingq Proofofhandwriing-Su bse-

See EVIDENCE 1. etly acquired knowledge-Change ofsignture].Tat a document not in existence was written
EVIDENCE-Surety-Execuation of bond-Evi- by a particular individual may be proved by a
deance of execution-Weight of evidence-Accep- person who has had possession of and destroyed
tance of bond-Proximate cause-Estopnpel.] In it, though he only acquired knowledge of the
an a:tion by the crown against 0. on a bond of handwriting of the alleged writer some weeks
suretyship for the faithful discharge by a govern- after the document was destroyed and could
ment official of his duties a, such, the defendant, only say that from his recollection of the docu-
under a plea of non est factum, swore that e 1 ment it waswrittenbythesameperson. Gwynn e
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EVIDENCE-Continued.
J. dissenting.-In an action for a written libel
defendant was asked, on cross-examination.. if
he had not changed his signature since the action
begun, which he denied.-Ileld, Gwynne and
Patterson JJ. dissenting, that documentary evi-
dence was admissible to show that the signature
had been changed.-Per Patterson J.: The wit-
ness could properly be asked, on cross examina-
tion, if he had not changed his signature, but
the opposing party must be satisfied with his
answer and could not go further and give
affirmative evidence of the fact. ALEXANDER V.
VYE - - - - - 501

5-Partnership-Evidence of-Names of part-
ners on letter heads.] The representation of an
agent that his principals are a firm in a distant
Province, and that such firm is composed of A.
and B., coupled with the evidence of receipt
by the person to whom the representation is
made of letters from one of the alleged members
of the firm, written on paper on which the
names of such members are printed. in answer
to letters from such person, is primd facie evi-
dence that A. and B. constitute said firm.
McDONALD v. GILBERT - - - 700
6-Indictment for mu~rder-Name of deceased -
Alias dictus-Proof of names-Variance - 433

See CRIMINAL LAW 2.
7-Use of running water-Long established in-
dustry-Pollution-Injunction - - 575

See NUISANCE.
8--Action for goods sold - Credit-Charge to
third party-- Direction tojury--New Trial - 722

See PRACTICE 5.

EXECUTOR- Removal of-Sufflcient cause-
Arts. 282, 285, 917 C.C.] Held, affirming the
judgment of the Court of Queen's Bench for
Lower Canada (appeal side) (M.L.R. 3 Q.B. 191)
that Art 282 C.C. does not apply to executors
chosen by the testator, and that in an action for
the removal of one executor when there are
several executors, the existence of a law-suit be-
tween such executor and the estate he represents,
and the evidence of irregularities in his adminis-
tration but not exhibiting any incapacity or dis-
honesty, are not a sufficient cause for his re-
moval. Arts. 917-285, C C. (Strong J. dis-
senting.) MITCHELL V. MITCHELL - 722

EXPROPRIATION-Award of arbitrators in-
creased by the Exchequer Court-Hearing ofaddi-
tional witness -Appreciation of the evidence-
Appeal to Supreme Court- Weight of evidence.]
In a matter of expropriation of land for the Inter-
colonial Railway, the award of the arbitrators
was increased by the judge of the Exchequer
Court from $4,155 to $10,824.25, after additional
witnesses had been examined by the judge. On
an appeal to the Supreme Court it was-Held,
affirming the judgment of the Exchequer Court,
that as the judgment appealed from was sup-
ported by evidence, and there was no matter of
principle on which such judgment was fairly

EXPROPRIATION-Continued.
open to blame, nor any oversight of material
consideration, the judgment should be affirmed.
Gwynne J. dissenting. THE QUEEN V. CHAR-
LAND -- - - -721

2- Railway Co.- Deposit of money-Security-
Judge's order-Abandonment of notice-Enfor-
cing award-Possession-Appeal - 606

See APPEAL 11.
See RAILWAYS 2.

3- Awardofoficial arbitrators-Compensation
for land-Duty of appellate court - . 716

See APPEAL 18.
FEE OF OFFICE-Province of Quebec-Appeal
from-Provincial election-Bribery-Action for
penatlies-Effect of judgment-Holding office-
Disqualificaion-Collateral matters - 661

See APPEAL 13.
FERRY-Toll bridge -38 - V. c. 97 - Inter-
ference - Damages.] By 38 V. c. 97, the plain-
tiffs were authorized to build and maintain
a toll bridge on the River L'Assomption at a
place called "Portage,' and if the said bridge
should by accident or otherwise be destroyed,
become unsafe or impassable, the said plaintiffs
were bound to rebuild the said bridge within
fifteen months next following the giving way of
said bridge, under penalty of forfeiture of the
advantages to them by t is act granted; and
during any time that the said bridge should be
unsafe or impassable they were bound to main-
tain a ferry across the said river, for which they
might recover the tolls. The bridge was acci-
dentally carried away by ice, but rebuilt and
opened for traffic within fifteen months. During
the reconstruction, although plaintiffs main-
tained a ferry across the rive-, the defendant
built a temporary bridge within the limits of
the plaintiffs' franchise and allowed it to be used
by parties crossing the river. In an action
brought by the plaintiffs, claiming $1,000
damages, and praying that defendant be con-
demned to demolish the temporary bridge, on an
appeal to the Supreme Court it was. Held,
reversing the judgment of the court below,
Ritchie C. J. and Patterson J. dissenting, that
the exclusive statutory privilege extended to the
ferry, and while maintained by the plaintiffs the
defendant had no right to build the temporary
bridge, but as the bridge had since been demo-
lished the court would merely award nominal
damages and costs. GALARNEAU v. GUIL-
BAULT - -- -- 579

And see APPEAL 9.

FINAL JUDGMENT-Judgment on demurrer to
replication to plea-Appeal-Jurisdiction.] The
judgment of a provincial court allowing a
demurrer to the plaintiffs rep:ication to one of
several pleas by the defendants, which does not
operate to put an end to the whole or any part
of the action or defence, is not a final judgment
from which an appeal will lie to the Supreme
Court of Canada. SHAW v. THE CANADIAN
PAcIFIC RY. Co. - - - 703
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FINAL JUDGMENT-Continued.

2-Appeal-Contempt of court-R.S.C. c. 135
8. 24 (a) ---- 147

See APPEAL 1.

3-Contempt of court-Discretion-R.S.C. c.
135 1. 27-Alatter or judicial proceeding-R.S.C.
c. 135 8. 26 - - - - 197

See APPEAL 3.
4- lechanic'8 lien-Judgmentfor-Petition to
set aside-Order on-Terms-Dismissal of peti-
tion - - - - - 721

See APPEAL 20.

FIRE INSURANCE - - - 715

See INSURANCE, FIRE.

FRANCHISE - Toll bridge - Destruction of-
Ferry--Statutoryprivilege--Exclusive right -579

See FERRY.

FRAUD-Debtor and creditor-Assignment in
trust -Preference -Statute of Elizabeth-Result-
ing trust - -- -- 410

See ASSIGNMENT.

2-Chattel mortgage-Suit to set aside-Statute
ofElizabeth - - - - 721

See MORTGAGE 2.

FREIGHT-delivery of- Lien- Storage - Pay-
ment-Tender-Trover for cargo - 336

See CARRIERS 2.

FUTURE RIGHTS-Adgment binding -Ap-
peals from Quebec - R. S. C. c. 135 s. 29
(b) - - - 189, 399, 579, 661

See APPPEAL 2, 7, 9, 13.

HABEAS CORPUS-Appeal in case of-Com-
miencement of proceedings -Filing case-Time for
appealing -- -- 396

See APPEAL 6.

HAND-WRITING- Proof of-Written libel-
Lost Ass. - After-acquired knowledge-Change
of signature-Trial of action-Practice - 501

See EVIDENCE 4.

HIGHWAY- Street crossing - Construction-
Elevation above level ofsidewalk-Negligence -231

See MUNICIPAL CORPORATION 1.

HUSBAND AND WIFE-Insolvency-Insol-
vent's wife a creditor-Aloney given to husband-
Loan or gift - - - - 720

See DEBTOR AND CREDITOR 1.

HYPOTHEQUE - In an action en diclara-
tion d'hypothbque the defendant may, in default
of his surrendering the property within the
period fixed by the court, be personally con-
demned to pay the full amount of the sheriff s
claim. Art. 2075 C.C. DoUc v. KIDSTON - 367

And see PRACTICE 1.

INDICTMENT-for assault-Constable--Serving

INDICTMENT- Continued.
summons-C. T. Act-R.S.C. c. 162 s.34-Evi-
dence - Wife of accused - R. S. C. c. 174 s.
216 --- 393

See CRIMINAL LAW 1.
2- For murder-Name of deceased - Alias
dictus-Proofofnames-Evidence - 433

. See CRIMINAL LAW 2.

INJUNCTION-Nuisance -Pollution of water-
Long established industry-Evidence - 575

See NUsANCE.

2-Issue ofvrit-Probable cause-Dissolution
-Joint stock comnpany-Mlisleading reports - 622

See MALICIOUS PROSECUTION.

INLAND REVENUE-Prosecutions for penal-
ties-Court of Vice-Admiralty- Jurisdiction-31
V. c. 8 ----- 707

See CONSTITUTIONAL LAW.

INSURANCE, FIRE-Insurable interest-Alort-
gagee-Assignnent of policy.] In 1877 T. held a
policy of insurance on his property which he
mortgaged to W. in 1881, and an indorsement on
the policy, which had been annually renewed,
made the'loss payable to W. In 1882 T. conveyed
to W. his equity of redemption in the property,
and a few months after, at the request of W., an
indorsement was made on the policy permitting
the premises to remain vacant. The policy was
renewed each year until 1885, when all the
policies of the insurance company were called
in and replaced by new policies, that held by
W. being replaced by another in the name of T.,
to which W. objected and returned it to the
agent who retained it. The premiums were paid
by W. up to the end of 1886. The insured pre-
mises were burned, and a special agent of the
company, having power to settle or compromise
the loss, gave to W. a new policy in the name of
T. having the vacancy permit and an assignment
from T. to W. endorsed thereon, and containing
a condition not in the old policy, namely, that
all endorsements or transfers were to be autho-
rized by the office at St. John, N.B., and signed
by the general agent there. The company having
refused payment an action was brought on the
new policy against them, and the agent who
first issued the policy to T. was joined as a de-
fendant, relief being asked against him for
breach of duty and false representations. The
Supreme Court ofNova Scotia setasidea verdict,
for the plaintiff in such action and ordered a
new trial, on the ground that his interest was not.
insured and that T. had no insurable interest to
enable W. to recover on the assignment. On
appeal from such decision to the Supreme Court
of Canada-11eld, reversing the judgment of
the court below (20 N.S. Rep. 487) that the com-
pany having accepted the premiums from W.
with knowledge of the fact that T. had ceased
to have any interest in the property, they must
be taken to have intended to deal with W. as
owner of the property and the contract of insu-
rance was compilte. WYMAN V. IMPERIAL INSU-
RANCE CO. -. - - - - 716.
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INSURANCE, LIFE-Death of insured by acci-
dent- Railway Co.- Negligence- Damages -
Deducting insurance.] In an action against a rail-
way company for causing the death of the plain-
tiffs husband by negligence, it appeared that the
life of the deceased was insured, and on the trial
the learned judge deducted the amount of the
insurance front the damages assessed. The I)ivi-
sional Court overruled this, and directed the
verdict to stand for the full amount found by
the jury. This was affirmed by the Court of
Appeal. On appeal to the Supreme Court of
Canada-Held, that the judgment of the Court
of Appeal should be affirmed. GRAND Tr'NK
RAILWAY Co. v. BECKETT - - 713

2- Policy-Memo. on margin- Want of coun-
tersignature-E/fect of-Admissibility ofevidence.]
A policy of life insurance sued on had in the
margin the following printed memo: "This
policy is not valid unless countersigned by agent
at . Countersigned this day
of Agent." Thismemo. was not filled
up, and the policy was not, in fact, countersigned
by the agent. Evidence was given of the pay-
ment of the premium, and rebutting evidence by
the company that it had never been paid. The
jury fund thai the premium was paid and the

policy delivered to the insured as a completed
instrument and a verdict was entered for the
plaintiff and affirmed by the Supreme Court of
Nova Scotia. Held, affirming the judgment of
the court below (11 N.S. Rep. 169) Sir W. J.
Ritchie C.J. and Gwynne J. dissenting, that the
necessity of countersigning by the agent was
not a condition precedent to the validity of
the policy, and the jury having found that the
premium was paid their verdict should stand.
The judgment on the former appeals in this case
was, on this point, substantially adhered to.
(See 10 Can. S.C.R. 92, and 13 Can. S.C.R. 218.)
CONFEDiERATION LIFE AssociATIoN v. O'DoN-
NELL - - - - - 717

3-utual company-Bond of membership-
Wirarranty--Concealument offacts--Mis-statement.]
On an application for insurance in a mutual
assessment insurance society the applicant de-
clared and warranted that if in any of the an
swers there should be any untruth. evasion or
concealment of facts any bond granted on such
application should be null and void. In an
action against the company on a bond so issued,
it was shown that the insured had mis-stated the
date of his birth, giving the 19th instead of the
23rd of February, 1835, as such date; that he
had given a slight attack of apoplexy as the only
disease with which he had been afflicted, and
the company contended that it was, in fact, a
severe attack; that he had stated that he was in
"perfect health" at the date of the application,
which was claimed to be untrue; that he had
suppre.-sed the fact of his being subject to severe
bleeding at the nose ; and that the attack of
apoplexy which he had admitted occurred five
Years before the application, when the fact was
ibat it had occurred within four years. The
trial judge found that the mis-statement as to

INSURANCE, FIRE-Contin Rued.

date of birth was immaterial, as it. could not
have increased the number of years on which
the premiums were calculated ; that the attack
of apoplexy was a slight, not a severe attack;
that the applicant was in " good'" if not "per-
fect'' health when the application was made;
that the bleeding at the nose, to which the
insured was subject, was not a disease, and not
dangerous to his health; but that the mis-state-
ment as to the time of the occurren-e of the
attack of apoplexy was material, and on this
last issue he found for the society, and on all
the othors for the plaintiff. The court en bane
reversed this decision, and gave judgment for the
plaintiff on all the issues, holding that as to the
issue found by the trial judge for the society
there was a variance between the plea and the
application which prevented the society from
taking advantage of the mis-statement. On
a ppeal to the Supreme Court of Canada-Held,
Gwy nne and Patterson JJ. dissenting, that the
decision of the Court en banc (20 N.S. Re r. 347)
was right, and should be affirmed. .lUTUAL
RELIEF SOCIETY OF N.S. v. WErSTER - 718

INSURANCE, MARINE Exceptions in policy
-Barratry-Proximate cause of loss-Perils of
the seas.] Insurance in a marine policy against
loss "by perils of the seas" does not cover a loss
by barratry. It is not necessary that barratry
should be expressly excepted in a marine policy
to relieve the insurers from liability for such a
loss.-Per Strong J. dissenting: If the proxi-
mate cause of the loss is a peril of the seas
covered by the policy the underwriter is liable,
though the primary can e may have been a
barratrousact. O'Coxno V. vMERCHANT'S MIARINE
INSURANCE CO. - - - - 331

2-Constructive total loss-Liability of cor-
pany-Cost of repairs-One-third nero for old-
Construction of condition when vessel not re-

paired.] A policy of insurance on a ship con.
tained the following clause:-"In case of re-
pairs, the usual deduction of one-third will not
be made until after six months from the date of
first registration, but after such date the de-
duction will be made. And the insurers shall
not be liable for a constructive total loss of the
vessel in case of abandonment or otherwise, un-
less the cost of repairing the vessel, under an
adjustment as of partial loss, according to the
terms of this policy, shall amount to more than
half of its value, as declared in this policy."
The ship being disabled at sea put into port for
repairs, when it was found that the cost of re-
pairs and expenses would exceed more than one-
half of the value declared in the policy if the
usual deduction of one third allowed in ad-
justing a partial loss under the terms of the
policy was not made, but not if it was made.
11eld, affirming the judgment of the court be-
low, Patterson J. dissenting, that the " cost of
repairs" in the policy meant the net amount
after allowing one-third of the actual cost in
respect of new for old, according to the rule
usually followed in adjusting partial loss, and
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INSURANCE, MARINE- Continued.

not the estimated amount of the gross costs of
the repairs forming the basis of an average ad-
justment in case of claim for partial loss, and
therefore the cost of repairs did not amount to
half the declared value.
GEROW V. BRITIsn AMERICAN INS. Co. - 524
- - v. ROYAL CANADIAN INS CO. I

INVENTION-patent of- Combination of ele-
ments-Prior error - - - 180

See PATENT OF INVENTION.

JUDGE-Order in chambers -Perondt designata
-Expropriation ofland-Practice - 606

See APPEAL 11.

JUDGMENT-Bank shares held "in trust
Substitution - Onus probandi- Res judicata-
Art. 1241 C. C.] The fact of bank shares being
purchased in trust at a time when the trustee
was solvent imports an interest in somebody else,
and the onus is upon a party who has seized such
shares to prove that they are in fact the pro-
perty of the trustee, and as such available to
satisfy the demand of his creditors. Sweeny v.
Bank of Montreal 12 App. Cas. 617 followed.-A
final judgment setting aside an intervention to
a seizure of the dividends of bank shares founded
upon an allegation that such dividends formed
part of a substitution is not resjudicata as to the
corpus of said shares nor as to the dividends of
other shares claimed under a different title. Art.
1241 C.C.-Strong J. was of opinion, in the case
of Holmes v. Carter, that upon the facts shown
the judgment of the Court of Queen's Bench
should be affirmed.
MmUIa V. CARTER
HOLMES V. CARTER

2- Application to set aside-Collusion.] S., a
judgment creditor of J. N., sr., applied to the
Supreme Court of New Brunswick on affidavits,
to have a judgment of J. N., jr., against said J.
N., sr., his father, set aside, as being obtained by
collusion and fraud, and in order to cover ul
assets of the said J. N., sr. The facts alleged
in the affidavits supporting the application
were: that a cognovit was given and said judg-
ment of J. N., sr., was signed on the same day;
that no account was ever rendered of the debt;
that no entries were ever made by said J. N.. jr.,
against his father; that the account for which
the cognovit was given was made up from cal-
culation and not from books ; that the father
had offered to have the judgment discharged on
payment of a much smaller sum ; and that on
an examination of the father for disclosure lie
would not swear that he owed his son the amount
and that he had no settlement of accounts. The
affidavits in answer stated how the debts had
accrued, giving the details ; that there was no
collusion between the father and son ; that the
son frequently asked his father for a settlement,
but could not get it; and that be had never been
a party to, or authorized any settlement. The
court below held that the applicant had failed
to show fraud and refused to set aside the judg-

JUDGE-Continued.

ment. Held, that the decision of the court
below should be affirmed. SNOWBALL V. NRIL-
SON - - - - - 119

3- Contempt of court-Appealfrom-R.S. C. c.
135 s. 24 (a) - - - - 147

Fee APPEAL 1.

4- in case front Quebec-Appeal from-Future
rights-B.S.C. c. 135 s. 29 (b.) - - 189

See APPEAL 2.

5- Contempt of court-Appeal from-Discre-
tion - RS.C.c. 135 8.27 - 197

See APPEAL 3.
6-Service of-Ihijpothecary action-Absent de-
fendant-Waiver of irregularity-Art. 176 C. C.
P. C.S.L.C. c. 49 s. 15 - - 357

See PRACTICE 1.
7- Provincial election-Bribery-Action for
penalties-Efect ofjudgment-.Disqualification-
Appeal-Future rights-Fee of office - 661

See APPEAL 13.

8- on demurrer-Replication-Disposal of ac-
tion-Finality - - - - 703

See APPEAL 16.

9-against plaintiff in action-Right to set-off-
Assignment-I'leading - - - 714

See PRACTICE 4.

JURISDICTION.
See APPEAL.

JURY-Direction to-Goods sold-Credit-New
trial - - - - - 722

See PRACTICE 5.

LANDLORD AND TENANT-Lease-Accident
by fire-Arts. 1053, 1627, 1629, C.C.] By a no-
tarial lease the respondents (lessees) covenanted
to deliver to the appellant (lessor) certain pre-
mises in the city of Montreal at the expiration
of their lease 1' in as good order, state, &c., as
the same were at the commencement thereof,
reasonable wear and tear and accidents by fire
excepted." Subsequently, the appellant (alleg-
ing the fire had been caused by the negligence
of the respondents) brought an action against
them for the amount of the cost of reconstructing
the premises and restoring them in good order
and condition, less the amount received from
insurance. Beld, affirming the judgment of the
Court of Queen's Bench for Lower Canada (Ap-
peal Side),Ritchic C.J.and Taschereau J.dissent-
Ing, that the respondents were not responsible
for the loss, as the fire in the present case was an
accident by fire within the terms of the excep-
tion contained in the lease, and therefore articles
1053. 1627 and 1629 C.C. were not applicable.
EVANS V. SKELTON - - - 637

LEASE - Covenant Care of premises -Accident
by fire-Liability of lessee - - 637

See LANDLORD AND TENANT.
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LIBEL-written- Lost Mss. - Proof of hand-
writing-After-acquired knowledge -Change of
signature 5---- 601

See EVIDENCE 4.

LIEN-for freight-Refusal to deliver cargo-
Tender ofpayment-Cost ofstowage-Trover - 336

See CARRIERs 2.

See TovR.

MALICIOUS PROSECUTION - Injunction -
41 V. c. 14 s. 4, P. Q.-Action for Damages
-Vant of probable cause-.Damages other than
costs.] Where a registered shareholder of a
company finding the annual reports of the com-
pany misleading applies after notice for a writ
of injunction to restrain the company from
paying a dividend, and upon such application
the company do not deny even generally the
statement and charges contained in the plain-
tiff's affidavit and petition, there is sufficient
probable cause for the issue of such writ, and
consequently the defendant, who upon the merits
has succeeded in getting the injunction dis-
solved, has no right of action for damages re-
sulting from the issue of the injunction. MON-
TREAL STREET RY. CO. V. RITCHIE - 622

MANDAMUS - Relief against the crown -
Petition of Right-Direct relief.] by the Ord-
nance Vesting Act, 7 V. c 2, the Rideau
Canal, and the lands and works belonging
thereto, were vested in the principal officers of
H. M. Ordnance in Great Britain, and by S. 29
it was enacted: " Provided always, and be it
enacted that all lands taken fr..m private owners
at Bytown under the authority of the Rideau
Canal Act for the use of the canal, which have
not been used jor that purpose, be restored to
the party or parties from whom the same were
taken." The appellant, the heir-at-law of Wil-
liam IMcQueen, by her petition of right sought
to recover from the crown 90 acres of the land
originally taken by Colonel By, but not used for
the purposes of the canal, or such portion thereof
as still remained in the hands of the crown, and
an indemnity for the value of such portions of
these 90 acres as had been sold by the crown.-
Held, Per Strong J.: A petition of right is an
appropriate remedy for the assertion by the sup-
pliant of any title to relief under s. 29. Where
it is within the power of a party having a claim
against the crown of such a nature as the present
to resort to a petition of right, a mandamus will
not lie. and a mandamus will never under any
circumstances be granted where direct relief is
sought against the crown. McQuhpN v. THE
QUEEN - - - - - 1

MARINE INSURANCE - - 331, 524
See INSURANCE, MARINE 1, 2.

MARITIME COURT OF ONTARIO-Collision
-Answering signal-Party in fault - 720

See SHIP 1.

MAXIM-Actio personalis moritur cum persona
-Railway accident-Action for damages-Death
of plaintif-Abatement of action - 699

See APPEAL 14.

MISDIRECTION-New trial for - Grounds of
motion-Appeal-Jurisdiction - - 636

See APPEAL 12.

2- Action for goods sold-Credit-Charge to
third party-Evidence-Nezo trial - - 722

See PRACTICE 5.

MORTGAGE -Sale of sortgaged lands-Poweer
ofattorney-Authority of agent-Sale on credit-
Poweer of sale in mortgage-Application of pro-
ceeds-Duty of purchaser.] A power of attorney
by mortgagees authorized their agent to enter
and take possession of the mortgaged lands and
sell the same at public or private sale, and for
the best price that could be gotten for them, and
to execute all necessary receipts, &c., which
receipts " should effectually exonerate every
purchaser or other person taking the same from
all liability of seeing to the application of the
money therein mentioned to be received and
from being responsible for the loss, mis-applica-
tion or non-application thereof." The agent
took possession and sold the land, receiving part
of the purchase money in cash and the balance
in a promissory note of the purchaser payable to
himself, which he caused to be discounted and
appropriated the proceeds. The purchaser paid
the note to the holders at maturity. Held,
affirming the judgment of the court below, that
the power of attorney did not authorize a sale
upon credit, and the sale ty the agent was,
therefore, invalid, and the purchaser was not
relieved by the above clause from seeing that
the authority of the agent'was rightly exercised.
The sale being invalid the subsequent payment
of the note by the purchaser could not make it
good. Ronuens v. SWINNEY - - 297

2-Chattel mortgage-Action to set aside-
Fraudulent as against creditors-13 Eliz. c. 5-
Right ofcreditor ofmortgagorto redeem.] Plain-
tiffs having recovered judgment against one H.,
issued execution under which the sheriff pro-
fessed to sell certain goods of H. and gave a
deed to plaintiffs conveying all the " share and
interest" of H. in the goods. Six months before
the recovery of the plaintiffs' judgment, R. had
made a mortgage covering all the goods pro-

osed to be sold by the sheriff. The plaintiffs
led a bill to set this mortgage aside as fraudii-

lent under the statute of Eliz. and fraudulent in
fact. The court below held the mortgage good
and dismissed the bill. Held, affirming this
judgment, that no fraud being shown and the
plaintiffs not offering to redeem the mortgage,
the action was rightly dismissed. lALWFAX
BANKING CO. V. MATTHEW - - 721

3-Insurance by mortgagor - Transfer of
equity of redemption to mortgagee-Insurable
interest --- - - 715

See IssUnAcus, FIRE.
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MUNICIPAL CORPORATION- Negligence-
Public highway-Construction of crossing-Ele-
vation above level of street.] A municipal cor-
poration is under no obligation to construct a
street crossing on the same level as the side-
walk, and that a sidewalk is at an elevation of
four inches above the level of the crossing is not
such evidence of negligence in the construction
of the crossing as to make the corporation liable
in damages for injury to a foot passenger sus-
tained by striking her foot against the curbing
while attempting to cross the street. Strong
and Fournier JJ. dissenting. THS CORPORATION
OF THE CITY OF LONDON V. GOLDSMITH - 231
2- Taxes-Exemption-41 V. (P.Q.) c. 6 s.
26-Educational establishment-Special assess-
ment 399

See ASSESSMENTS AND TAXES.

NEGLIGENCE-Carriage of goods by sea-Im-
proper stowage - Bill of lading - Excepted
perils-- - - 156

See CARRIERS 1.

2- Municipal Corporation- Highway- Con-
struction of crossing - - - 231

See .1MNICIPAL CORPORATION 1.

3-Railway Co.-Carriage of goods-Carriage
beyond terminus-Restriction of liability-Rail-
way Act, R. S. C. c. 109 s. 104 - - 543

See CARRIERS 3.
See RAILWAYS 2.

NOVELTY-Invention - Combinations of ele-
ments-Carriage tops-Previous uses - 180

See PATENT OF INVENTION.

NUISANCE-Pollution of running stream-
Long established industry-Injunction.] W. ac-
quired a lot adjoining a small stream at C6te
des Neiges, Montreal, and finding the water
polluted from certain noxious substances thrown
into the stream brought an action in damages
against C. the owner of a tannery situated 15
arpents higher up the stream, and asked for an
injunction. At the trial it was proved that C.
and his predecessors had from time immemorial
carried on the business of tanning leather there,
using the water for tanning purposes to the
knowledge of all the inhabitants without com-
plaint on their part; that it was the principal
industry of the village; that the stream was
partly used as a drain by the other proprietors
of the land adjoining the stream and manure
and filth were thrown in, but that every pre-
caution was taken by C. to prevent any solid
matter from falling into the creek. W. only
acquired the property since C. had been using
the stream for the purpose of his tannery, and
there was no evidence that the property had
depreciated in value by the use C. made of the
stream. Held, affirming the judgment of the
court below, that W., under the circumstances
proved in this case, was not entitled to an
injunction to restrain C. from using the stream
as he did. WEIR i CLAUDE - - 675

See CONTRACT 2. PARTNERSHIP - Contract - Iining land-

4 Railway Co.-Death caused . Speculation in-Agreement ith third party-
4-RalwayCo-eath by-unnig lenewal-Eyffect of.] T., being in Newfound-

through town-Contributorynegligence - 713 land, discovered a mine of pyrites, and on
See RAIlWAYS 4. returning to Nova Scotia he proposed to A. that

NEW TRIAL-Judgment for-Appeal from- they should buy it on speculation. A. agreed,
Grounds of motion - Misdirection-Jirisdic- and advanced money towards paying T.'s ex-

tion--------------------------636penses in going to Newfoundland to secure thetiontitle. T. made the second journey and obtained
See APPEAL 12. an agreement of purchase from the owner of the

2-A ppealfromfjudgment for-Death of plain- mine for a limited time, but failing to effect a
tiff- Abatement of action - Lord Campbell's sale within that time the agreement lapsed. It
Act - - - - - - 699 was renewed, however, some two or three times,

A . continuing to advance monsey for expenses.
See APPEAL 14. Finally, T. effected a sale of the mine at a profit

3- Action for goods sold-Credit -Evidence- aid had the iecessary transfers made for the
Direction tojury - - - 722 purpose. keeping the matter of the sale secret

See PRACTICE 5. from A. On aii action by A. for his share of the
profit uder the original agreement. held,

NORTH - WEST TERRITORIES -- Supreme affirming the judgment of the court below, that
Court-Appealfroma judgment of-School assess- the sale related back, as between T. and A., to
ments- Court of Revision- Origin of-Pro- the date of the first agreement, and A. could
ceedings-Superior Court - - 716 recover. TOPPER v. AesAND - - 718

See APPEAL 17. 2-Evidence of-Letter heads-Names of part-

NOTICE-of claim for loss of goods-Carriage ners en-700
by railway - Limitation of time - Loss of See EVIDENCE 5.
part - - - - 54 PATENT OF INVENTION- Carriage tops-

See CARRIERS 3. Combination of elements-Novelty.] P. D. oh-
See PRACTICE 3. tamed a patent for an improvement in the con-

struction of carriages by the combination of a
2--Expropriation of land-Railway Co.- folding sectional roof, joined to the carriage
Abondonment of notice - - 606 posts in such a way and by such an arrange-

See RAILWAYS 3. pent of section$ of the roof and of the carriage
48
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PATENT OF INVENTION-Continued.

posts that the whole carriage top could be made
entirely in sectidns of wood or other rigid
material with glass sashes all round, and the
carriage be opened in the centre into two prin.
cipal parts and at once converted into an open
uncovered carriage. In an action for infring-
ment of this atent-Held, reversing ihe judg-
ment of the d'ourt of Queen's Bench for Lower
Canada (appeal side),and restoringthe judgment
of the Superior Court, Ritchie C J. and Gwynne
J. dissenting, that the combination was not pre-
viously in use and was a patentable invention.
DANSEREAU v. BELLEMARE - - 180

PETITION OF RIGHI'-Remedy by-Lands
taken for public purposes-Disposal of lands not
used-7 V. c. 11 s. 29-Mlandamus.] By the
Rideau Canal Act, 8 G. 4 c. 1, certain lands of
McQ. were set apart for canal purposes but not
all so used. By the Ordnance Vesting Act, 7
V. c. 11 the Ridean Canal, and the lands and
works belonging thereto, were vested in the
principal officers of H. M. Ordnance in Great
Britain, and by section 29 it was enacted: ' Pro-
vided always, and be it enacted, that all lands
taken from private owners at Bytown under the
authority of the Rideau Canal Actfor the use of
the canal, which have not been used for that
purpose, be restored to the party or parties from
whom the same were taken." The heir-at-law
of McQ. sought to recover from the crown, by
petition of right, the lands not used for the
canal or indemnity for such as had been sold by
the crown. Held, Per Strong J. : A petition of
right is an appropriate remedy for the assertion
by the suppliant of any title to relief under sec.
29--Where itis within the power of aparty having
a claim against the crown of such a nature as
the present to resort to a petition of right a
mandamus will not lie, and a mandamus will
never under any circumstances be granted where
direct relief is sought against the crown.
MCQUEEN v. THE QUEEN - - - 1

And see DEED.

ESTOPPEL.

' STATUTE OF LIMITATIONS.

POLICY-Marine insurance-Exceptions-Bar-
ratry - -- - - 331

See INSURANCE. MARINE 1.

2-Construction of condition in
See INSURANCE, MARINE 2.

524

3- Assignment of-Mortgage of insured premises
-Transfer of equity of redemption-Insurable
interest --- -- 715

See INSURANCE, FIRE.

4--Lfe insurance-Memo. on margin-Coun-
tersigning-lWant of - - - 717

See INSURANCE, LIFE 2.

5- Life insurance- Application- Varranty-
Concealment offacts-Mis-statement - 718

See INSURANCE, LIFE 3.

POWER OF ATTORNEY-to sell mortgaged
lands-Excess of authority - - 297

See MORTGAGE 1.
PRACTICE-Hylpothecary action-Judgment in
-Art. 2075 C.C.-Services of judgment-Art.
476 C. C. P. and C. S. L. C. c. 49 s. 15-
Waiver.] By a judgment en diclaration d'hypo-
thbque certain property in the possession and
ownership of respondents was declared hypothe-
cated in favor of the appellant in the sum of
$5,200 and interest and costs; they were con-
demned to surrender the same in order that it
might be judicially sold to satisfy the judgment,
unless they preferred to pay to appellant the
amount of the judgment. By the judgment it
was also decreed that the option should be made
within forty days of the service to be made upon
them of the judgment, and in default of their so
doing within the said delay that the respondents
be condemned to pay to the appellant the
amount of the jnugment. This judgment (the
respondents residing in Scotland and having no
domicile in Canada) was served at the protho-
notary's office and on the respondents' attorneys.
After the delay of forty days, no choice or option
having been made, the appellant caused a writ
of fi.fa. de terris to issue against the respondents
for the full amount of the judgment. The sheriff
first seized the property hypothecated, sold it
and handed over the proceeds to a prior mort-
gagee. Another writ of fifa de terris was then
issued and other realty belonging to the respon-
dents was seized. To this second seizure the re-
spondents filed an opposition a fin d'annuler,
claiming that the judgment had not been served
on them and that they were not personally liable
for the debt due to appellant. Held,-ist. Re-
versing the judgment of the court below, that it
is not necessary to serve a indgment en diclara-
tion d'hypothaque on a defendant who is absent
from the Province and has no domicile. Art.
476 C. C. P. and C. S. L. C. c. 49 s. 15.-
2nd. That the respondents, by not opposing the
first seizure of their property, had waived any ir-
regularity (if any) as to the service of the judg-
ment. 3rd.That in an action en diclaration d' hy-
pothbque the defendant may, in default of his sur-
rendering the property within the period fixed by
the court, be personally condemned to pay the
full amount of the plaintiffs claim. Art. 2075
C.C. DUBUc V. KIDSTON - - 357

2-If an objection is made to the form of a bond
for security for costs on appeal to the Supreme
Court it should be by application in chambers
to dismiss, and if not so made the objection will
be held to be waived. WHITMAN V. UNION BANK
oF HALIFAX - - - -- 410
3-Railway Co.-Carriage of goods-Claimfor
loss-Limitation of time-Demurrer - Acquies-
cence injudgment-Resjudicata-Partial loss-
Joint tort-feasors-Release to one-Effect of.] A
condition of a contract for carriage of goods by
railway provided that no claim for damages to,
loss of, or detention of goods should be allowed
unless notice in writing, with particulars, was
given to the station agent at or nearest to the
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PRACTICE-Continued.

place of delivery within thirty-six hours after
delivery of the goods in respect to which the
claim was made. Held, per Strong J., that a
plea setting up non-compliance with this condi-
tion having been appealed against a judgment
overruling the demurrer, the question as to the
sufficiency in law ofthe defence was resjudicata.
-Held also,-Per Strong J., Gwynne J. contra,
that part of the consignment having been lost
such notice should have been given in respect to
the same within thirty-six hours after the delivery
of the goods which arrived safely.-Quaere.-In
the present state of the law is a release to, or
satisfaction from one of several joint tort-feasors,
a bar to an action against the others ? GRAND
TRUNK RAILWAY UOMPANY OF CANADA V.
MCMILLAN - - - - 543

And see CARRIERS 3.
4- Practice-Set of-Not pleaded in action-
Right to set offjudgment-Equitable assignment.]
G. and H. brought counter actions for breaches
of agreement. In March, 1884, G. obtained a
verdictwith leave to move for increased damages,
which were granted, and in June, 1885, he
signed judgment. In April, 1884, G. assigned
to L. all his interest in the suit against H. and
gave notice of such assignment in May, 1884.
In February, 1885, H. signed judgment against
G.on confession. Held, reversing the judgment
of the court below (25 N.B. Rep. 451), Strong J.
dissenting, that H. could not set offhis judgment
against the judgment recovered against him by
G. and assigned to L. GREENE v.HARRIS - 714

5-Evidence-Goods sold and delivered-Credit
-Direction to jury- Withdrawal ofevidencefrom
jury-New trial.] In an action against McK. &
M. for goods sold and delivered, the plaintiff
swore that ie had sold the goods to the defen-
dants and on their credit, and his evidence was
corroborated by the defendant McK. The defence
showed that the goods were charged in plaintiff's
books to C. McK. & Co. (the defendant McK.
being a member of both firms), and credited the
same way in C. McK. & Co's. books, and that
the notes of C. MCK. & Co. were taken in pay-
ment, and it was claimed that the sale of the
goods was to C. McK. & Co. The trial judge
called the attention of the jury to the state of
the entries in the books of the plaintiff and of
C. McK. & Co., and to the taking of the notes,
and to all the evidence relied on by the defence,
and he left it entirely to the jury to say as to
whom credit was given for the goods. Held,affirming the judgment of the Supreme Court of
New Brunswick t27 N.B. Rep. 42), Strong and
Patterson JJ. dissenting, that the case was pro-
perly left to the jury and a new trial was refused.
MILLER V. STEPHENSON - - - 722
6- Constructive contempt of court-Supreme
Court of New Brunswick-Final judgment - 147

See APPEAL 1.
7-Constructive contempt - Obstructing liti-
gation-Prejudice to suitor - - 197

See CONTEMPT OF COURT.

PRACTICE- Continued.
8- Railway Co.-Bonus-Action against muni-
cipality-Specific performance-Counter claim-
Damages--- -- 235

See RAILWAYS 1.

9-Parties to action-Sale of personal rights-
Warranty ----- - - 366

See VENDOR AND PURCHASER.

10- Appeal-Province of Quebec-Amount in
controvery-R.S.C. c. 15 s. 29-Judgment of
court offirst instance-Acquiescence in - 387

See APPEAL 4.

I-Criminal trial-Evidence - IVife of ac-
cused - -- -- 393

See CRIMINAL LAW 1.

12-Babees corpus- Timefor appealing-Com-
mencement of proceeding-Filing case - 396

See APPEAL 6.

13-Criminal trial-Murder-Name of deceased
-Alias dictus-Proof of name - 433

See CRIMINAL LAW 2.

14-Quebec appeal-Matter in controversy -
Bank shares-Actual value-Right to establish
by aflidavit - --- 473

See APPEAL 8.

15-Action for libel-Newspaper publication-
Lost ms.-Proof of handwriting- Change of
signature - Cross-examination- Nature of - 501

See EVIDENCE 4.

16- Appeal-Security-Benefit of bond- In-
terest of third party - - -- 593

See APPEAL 10.

17-Railway Co.-Expropriation-Deposit of
money-ludge's order-Persona designata - 606

See APPEAL 11.

18-Quashing appeal-Jurisdiction- Objection
infactum-Costs - - - 636

See APPEAL 12.

19- Demurrer to replication - Disposal of
action-Final judgment - 703

See APPEAL 16.

20-Law of Quebec-Removal of executor-
Causefo- - ---- 722

See EXECUTOR. -

PREFERENCE-Debtor and cred tor-Assign-
ment-Resulting trust-Stat ute of Eliz. - 410

See ASSIGNMENT.

PRESCRIPTION - Real estate-Transfer- Un-
paid purchase money-Promissory notes-Col-
lateral.] On a transfer of real estate promissory
notes for the amount of the uupaid purchase
money were given to the vendor as collateral,
which notes would pay for the land if retired at
maturity. Held, that the notes in question have
been given as collateral for the price of sale of
the property, and the property not having been
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PRESCRIPTION-Coatinued.
paid for, the plea of prescription as to the notes
could not avail the defendant in an action for
the purchase money. MITCHELL V. HOLLAND - 687
PRINCIPAL AND SURETY-Time given to
principal-Evidence - - - 717

See PiorissorY NOTE 2.

PRIVILEGE-Toll bridge-Exclusive right-
Destruction of-Ferry-Interference with fran-
chise - - - - - 579

See FERRY.

PROMISSORY NOTE-Non-negotiable-In dor-
sement-Liability of maker.] H., a director of
a joint stock company, signed, with other direc-
tors, a joint and several promissory note in favor
of the company, and took security on a steamer
of the company. The note was, in form, non-
negotiable, but that fact was not observed by
the officials of the Hamilton Bank. who dis-
counted it and paid over the proceeds to the
company. H1. knew that the note was discounted,
and before it fell due he had in writing acknow-
ledged his liability on it. In an action on the
note by the Hamilton Bank against H-ield,
affirming the judgment of the Court of Appeal,
and that of the Divisional Court (9 O.R. 655),
Strong J. dissenting, that although, in fact, the
note was not negotiable, the bank, in equity,
was entitled to recover, it being shown that the
note was intended by the makers to have been
made negotiable, and was issued by them as
such, but, by mistake or inadvertence, it was
not expressed to be payable to the order of the
payees. HARVEY v. BANK OF HAMILTON - - 714

2-Indentity of payee-Double stamping.] A
promissory note made payable to John Souther
& Son was sued on by John Souther & Co.
Held, that it being clear by the evidence that the
plaintiffs were the persons designated as payees,
they could recover.-It is no objection to the
validity of a promissory note that it is for pay-
ment of a certain sum in currency. Currency
mustbe held to mean " United States Currency,'
when the note is payable in the United States.-
If a note is insufficiently stamped, the double
duty may be affixed as soon as the defect comes
to the actual knowledge of the holder. The
statute does not intend that implied knowledge
should govern it.-The appellant claimed that
lie was only a surety for his co-defendant, and
that he was discharged by time being given to
the principal to pay the note. field, that the
fact of time being so given being negatived by
the evidence, it was immaterial whether appel-
lant was principal or surety. The judgment of
the Supreme Court of Nova Scotia (20 N.S.R.
509) affirmed. WALLACE V. SOUTHER - 717
RAILWAYS-Aidto-By-law granting bonus-
Conditions of prior agreement-Performance of
conditions-Specific perforiance -Damages.] By
an agreement between the E. & 11. Railway Co.
and the town of C. the latter agreed to pass a
by-law granting a bonus to the company to aid

RAILWAYS- Continued.

in the construction of a railway, subject to the
performance of certain specified conditions. The
by-law subsequently approved by the ratepayers,
and passed by the council of the town, did not
contain all the conditions of the agreement. In
an action against the town to compel the de-
livery of debentures for the amount of the bonus
the defendants pleaded non-performance of the
conditions of the agreement as justifying the
withholding of the debentures and, by way of
counter-claim, prayed specific performance of
such conditions by the plaintiffs. Held-1. Per
Ritchie C.J., Strong, Fournier and Henry JJ.,
Taschereau and Gwynne JJ. contra, that the
title to the debentures did not depend upon prior
performance of conditions in the agreement not
included in the by-law, but upon performance
of those in the by-law alone, and the latter
having been complied with the debentures
should issue.-2. Per Fournier J., that the de-
bentures should, nevertheless, be withheld until
the damages for non-performance of the con-
ditions in the agreement were paid or secured.-
3. Per Ritchie C.J., Strong and Henry JJ.,
Fournier J. contra, that specific performance was
not an appropriate remedy in such a case and
the defendants could only claim damages for
non-performance.-4. Per Ritchie C. J .,Strong
and Fournier JJ., that the claim 6f defendants
for damages could be disposed of in this action
under the counterclaim and there should be a
reference to assess the same-5. Per Henry J.,
that the evidence did not justify a reference and
the counterclaim should be dismissed with a re-
servation of defendant's rights.-One of the con-
ditions in the agreement to be performed by the
railway company was " to construct at or near
the corner of Colborne and William streets (in
Toronto) a freight and passenger station, with
all necessary accommodation, connected by
switches, sidings or otherwise with the said
road" upon the council of the town passing a
by-law granting the necessary right of way.
H7eld-1. That such condition was not complied
with by the erection of a station building not
used, nor intended to be used, and for which
proper officers, such as a station-master, ticket
agent, etc., wvere not appointed Strong J. dis-
senting.-2. Per Strong J., that the condition
only called for the construction of a building
with the required accommodation and con-
nections, and did not amount to a covenant to
run the trains to such station or make any other
use of it.-3. The words " all necessary accom-
modation" in the condition required thatgrounds
and yards suflicient for freight and passenger
traffic in case the station were used should be pro-
vided-The act incorporating the railway com-
pany contained provisions respecting bonuses
granted to it by municipalities not found in the
Municipal Act. field, that such special act was
not restrictive of the Municipal Act, and it was.
only necessary that the provisions of the latter
should be followed to pass a valid by-law
granting such a bonus.-Hfeld also, that all de-
fects of form in the by-law were cured by 44 V.
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C. 24, s. 28, providing for registry of by-laws
and requiring an application to quash to be
made within three months after such registry.
BICKFORD V. CORPORATION OF CHATHAM - 235

2-Railway Co.-Carriage of goods-Contract
for-Carriage beyond terminus of line--Exemption
front liability.] Where a railway company un-
dertakes to carry goods to a point beyond the
terminus of its own line its contract is for car-
riage of the goods over the whole transit, and
the other companies over whose line they must
pass are merely agents of the contracting com-
pany for such carriage, and in no privity of con-
tract with the shipper. Bristol & Exeter Railway
Co. v. Collins (7 H.L. Cas. 194) followed. Such
a contract being one which a railway company
might refuse to enter into, sec. 104 of the Rail-
way Act (R.S.C., C. 109) does not prevent it from
restricting its liability for negligence as carriers
or otherwise in repect to the goods to be carried
after they had left its own line. The decision
in Vogel v. G.T.R. Co. (11 Can. S.C.R. 612)
does not govern such a contract. GRAND TRUNK
RAILAWY CO. V. MCMILLAN - - 543

And see CAnalERS 3.
3-Expropr ation of land-Abandonment of
notice-Enforcing award-Possession - R. S.C.
c. 109 s. 18 s. 26 and31.] Held, Per Gwynne
and Patterson JJ.: That an abandonment of a
notice to take lands for railway purposes tinder
R.S.C. c. 109 s. 8 s.s. 26 must take place while
the notice is still a notice and before the inten-
tion has been exercised by taking the lands.
That the proper mode of enforcing an award of'
compensation made under the Railway Act is by
an order from thejudge.-Quaere-H'hether s.s.
31 of t. 8 of c. 109 R.S.C. permits possession to
be given before the price is fixed and paid of any
land, except land on which some work of cons-
truction is to be at once proceeded with. CANA-
DIAN PACIFic RY. Co. V. STE THifRaSE - 606

4--Negligence -Death caused by- Running
throughtown--Contributorynegligence-Insurance
on life of deceased-Reduction of damages for.]
In an action against G.T.R. Co. for causing the
death of the plaintiff's husband by negligence
of their servants, it was proved that the accident
occurred while the train was passing trough the
town of Strathroy; that it was going at a rate
of over thirty miles an hour, and that no bell
was rung or whistle sounded until a few seconds
before the accident. ield, affirming the judg-
ment of the Court of Appeal (13 Out. App. R.
174) that the company was liable in damages.-
For the defence it was shown that the deceased
was driving slowly across the tract with his
head down and that he did not attempt to look
out for the train until shouted to by some per-
sons who saw it approaching, when he whipped
up his horses and endeavored to drive across the
track and was killed. As against this there was
evidence that there was a curve in the road
which would prevent the train being seen, and
also that the buildings at the station would

RAILWAY-Continued.
interrupt the view. The jury found that thero
was no contributory negligence. feld, per Rit-
chic C.J. and Fournier and Henry JJ., that the
finding of the jury should not be disturbed.
Strong, Taschereau and Gwynne JJ. contra.-
The life of the deceased was insured, and on the
trial the learned judge deducted the amount of
the insurance from the damages assessed. The
Divisional Court overruled this, and directed
the verdict to stand for the full amount found
by the jury. This was affirmed by the Court of
Appeal. feld, that the judgment in this res-
pect should be affirmed. GRAND TRUNK RAILWAY
v. BECKETT - - - - 713

4-Accident on - Action for damages-Death of
plaintif-Abatement--Lord Campbell's Act - 699

See APPEAL 14.

0- Expropriation of land-Daia ges-Assess-
mnent of-Principle-Appeal - 716, 721

See APPEAL 18.
See ExPROPRIATION 2.

REGISTRATION-.Deed of retrocession-Judg-
ment against vendor-Seizure and sale by sheriff
-T te-Super non domino - - 596

See SusaR's SALE.

RELEASE-oint tort-feasors-D scharge ofone
-Efect of - - - 543

See CARRIERS 3.
See PRACTICE 3.

RES JUDICATA-Seizure of dividends- Inter-
vention - Substitution - Corpus -- Art. 1241
C. - - - - - 473

See JUDGMENT,

2-Condition of contract-Carriage by railway
-Non-performance-Demurrer- Acquiescence in
judgment on - - - - 543

See CARRIERS 3.
See PRACTICE 3.

RESULTING TRUST-Assignment for benefit of
cred tors-Preference-Distribution of assets -
Statute of Eliz. - - - - 410

See ASSIGNMENT.

REVENUE - - - - 119, 707

See CusToMs DUTIES.
Sec CoNsTITUTIONAL LAW.

SALE OF LAND-Sale by Sheriff-Super non
domino-Title-Registration - - 596

See SHERIFF'S SALE.

2- Sale to trustee-Riqht of action-Estoppel-
Purchase money-Promissory notes-Collateral
-Prescription - - - - 687

See ESTOPPEL.

See PRESCRIPTION.

SECURITY-for costs on appeal-Right to benefit
of-Interest of third party-Practice-Jurisdic-
tion - - - - - 593

See APPEAL 10.
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2-for costs on appeal--Form ofbond--Objection
to-Practice-TWaiver - - - 410

See PRACTICE 1.

3- Bank- Commercial paper- Collateral-
Parol agreement-Insolvency of customer-Prac-
tice-Form ofaction - - - 664

See BANK.

SET-OFF- Insolvent bank - Contributory -
Claims against bank-Set-of against calls - 456

See WINDING-up ACT.

2-Judgment against plaintiff in actions-Not
pleaded-Equitable assignment - - 714

See PRACTICE 4.

SHERIFF'S SALE-Petition en nulletd de dcret
-Sezure super non possidente-Art. 632 C.C.P.
-Reg-otration of real rights-Art. 2091 C.C.]
D. (respondent) proprietor of a lot in Montreal
sold it to C. et. at. In 1879 0., who had
acquired the interest of his co-owners retroceded
the lot in question to Li. In July, 1884, the
sheriff of the district at the instance of J. M. D.
et. at. (appellants) judgment creditors of C.,
seized, sold and adjudicaied the lot in question
to G. et al., who paid the adjudication and ob-
tained a sheriffts title to the lot in question. D.
did not register her deed of retrocession until
3rd October, 1884, being a date subsequent to
the seizure and sale by the sheriff. but prior to
the registration of the deed from the sheriff.
Thereupon D. by a petition en nullzid en ddcret
prayed that the seizure, sale, adjudication and
sheriff's title be set aside and declared null as
having been made super non domino. At the
trial it was proven that from the date of the deed
of retrocession D. had been assessed for the lot
in question and paid taxes thereon, and that it
was in possession of one McA. as her tenant at
the time of the seizure. Held, affirming the
judgment of the court below, that the seizure
and sale in the present instance having been
made super nom domino et non possidente, the
sheriff's title was null. Art. 632 C. C. P. Per
Taschereau J.: The provisions of Arts. 2090 and
2091 C. C. refer to a valid seizure and sale and
cannot be invoked against the registration of the
deed of retrocession. DUFRESNE v. DixoN - 596

SHIP-Maritime Court- Collis*on-Damages-
Party infault-Answering signals.] The owners
of the tug "B.H " sued the owners of the steam
propellor "St. M." for damages occasioned by
the tug being run down by the propellor in the
River Detroit. Held, reversing the judgment of
the Maritime Court of Ontario, that as the evi-
dence showed the master of the tug to have mis-
understood the signals of the propellor, and to
have directed his vessel on the wrong course
when the two were in proximity, the owners of
the propellor were not liable and the petition in
the Maritime Court should be dismissed. ROBERT-
SON V. WIGLE.-THE ST. MAGNUS - 720

SITIP-Continued.
2-Bll of lading - Excepted perils - Negli-
gence - - - - - 156

See CARRIERS 1.

3-Loss of-Proximate cause-Excepted perils
-Barraty-Marine policy - - 331

See INSURANCE, MARINE 1.

4-Charter party-Delivery offreight-Tender
ofpayment-Cosl of stowage-Lien - 336

See CARRIERS 2.
5-Marine policy-Construction of condition-
Cost of repairs-Deduction ofnewfor old - Con-
structive total loss - - - 524

See INSURANCE, MARINE 2.

SPECIFIC PERFORMANCE-Railway Co.-
Bonus to--Agreement with Municipal Coreoration
-Performance ofcondtions.] In an action by a
railway company against a municipal corpora-
tion to compel the issue of debentures for the
amount of a bonus granted to the company by
by-law, subject to the performance of certain
conditions the defendants pleaded non-perform-
ance of such conditions, and, by way ofedunter
claim, prayed specific performance thereof by
the company. Held, per Ritchie C. J., Strong
and Henry JJ., Fournier J. contra, that specific
performance was not an appropriate remedy
and that defendants could only claim damages
for non-performance. BICKFORD v. TOWN OF
CHATHAM - - - - - 235

And See RAILWAYS 1.

STAMIS- on promissory notes-Double duty-
When to be afixed-Knowledge of defect - 717

See PRoMIssoRY NOTE 2.
STATUTE -Declaration by-Customs duties-
Articles imported in parts-Subsequent imposition
ofduty.] The several parts of an article called
an " Automatic Sprinkler" Were manufactured
in the United States and imported into Canada
where they were put together. The Crown
sought to collect duty on such parts according
to the value of the complete article. There was
no duty imposed on parts of an article at the
time the information was laid. Held, that the
subsequent passage of an Act (48-49 V. c. 61,
s.12, re-enacted by 49 V. c. 32 s. 11) imposing
a duty on such parts was a legislative declara-
tion that it did not previously exist. GRINNELL
v. THE QUEEN - - - - 119

2-Railway Co.-Special Act-Restrictive pro-
visions-By-law-Bonus-Defects of form.] The
act incorporating a railway company contained
provisions respecting bonuses granted to it by
municipalities not found in the Municipal Act.
Held, that such special act was not restrictive
of the Municipal act and it was only necessary
that the provisions of the latter should be
followed to pass a valid by-law granting such a
bonus.-Held also, that all defects of form in the
by law were cured by 44 V. c. 24 s. 28, pro-
viding for registry of by-laws and requiring
an application to quash to be made within three
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STATUTE-Continued.
months after such registry. BICKFORD v. TOWN
OF CHATHAM - - - - 235

And see RAILWATS 1:

STATUTE-Construction of- R.S.C. c. 135 8.
29 (b)-Future rights - - - 189

See APPEAL 2.
2--Lord Campbell's Act-Railway accident-
Action for damages-Death of plaintif-Abate-
ment of action - - - - 699

See APPEAL 14.
STATUTE OF LIMITATIONS - Petition of
Right-Defence by crown-Petition of Right Act,
1876, s. 7-Construction of.] In 1886 31. sought
to recover from the crown lands set out for the
construction of the Rideau Canal by virtue of8
G. 4 c. 1. but not actually used therefor, and an
indemnity for such portion thereof as had been
sold by the crown. By sec. 7 of the Petition of
Right Act, 1876, the crown is allowed to set up
any defence to a petition of right that would be
available to the defendant in a suit between sub-
ject and subject. Bythe Ordnance Vesting Act,
7 V. c. 11, the Rideau Canal, and the lands
and works belonging thereto, were vested in the
principal officers of H. M. Ordinance in Great
Britain, and by s. 29 it was enacted: " Pro-
vided always, and be it enacted that all lands
taken from private owners at Bytown under the
authority of the Rideau Canal Act for the use
of the canal, which have not been used for that
purpose, be restored to the party or parties
from whom the same were taken." Ield,-Per
Ritchie C.J., Strong and Gwynne JJ.: The sup-
pliant is debarred from recovering by the Statute
of Limitations, which the crown has a right to
set up> in defence under the 7th section of the
Petition of Right Act of 1876.-Per Strong J.:
Independently of this section, the crown. having
acquired the lands from persons in favor of
whom the statute had begun to run before the
possession was transferred to the crown the
body incorporated under the title of " The Prin-
cipal Officers of Ordnance" would be entitled
to the benefit of the statute, which would con-
tinue to run in favor of the crown.-Per Four-
nier, Henry and Taschereau JJ.: The crown was
not entitled to set up the Statute of Limitations
as a defence by virtue of sec. 7 of the Petition of
Right Act, 1876, that section not having any re-
troactive effect. McQUEEN U. THE QuEEN - 1
STATUTES-32 11. 8 c. 9 (Imp.) - - 1

See DEED 1.
2- 13 Eliz. c. 5 (Imp.) - - 410, 715

See ASSIGNMENT.

See MORTGAGE 2.
3- 8 G.4c.1(P.C.) - - - 1

See ESTOPPEL 1.

4- 6 V. 4 c. 16 (P.C.) - - - 1
See ESTOPPEL 1.

5- 7 V. c. 11 s. 29 (P.C.) - - 1
See ESTOPPEL 1.

STATUTE-Continued.

6-9 V. c. 42 (P.C.) - -

See ESTOPPEL 1.
7-31 V. c. 8, s. 156 (D.) -

See CONSTIVUTIONAL LAW.

8- 38 V. c. 97 (D.) - -

See FERRY.
9-46 V. c. 12 8. 153 (D.) -

See CUSTOMS DUTIES.

10-48-49 V. c. 61 s. 12 (D.) -

See CUSTOMS DUTIES.

11-49 V. c. 32 s. 11 (D.) -

See CUsToMs DUTIES.

12-R.S.C. c. 109 s. 8 8s. 26, 34
See RAILWAYS 2.

13- R.S.C. c. 109 s. 104 - - 543
See CARRIERS 3.
See RAILWAYS 3.

14- R.S.C. c. 120 8. 53 - - 664
See BANK.

15- R.S.C. c. 120 s. 70 - - 456
See WINDING-UP ACT.

16- R.S.C. c. 129 s. 57 - - 456
See WINDINa-UP ACT.

17- R.S.C. c. 1358. 24 - 147,197,636,716,721
See APPEAL 1, 3, 12, 17, 20.

18- R.S.C c. 135 8. 26. - - - 197
See APPEAL 3.

19-R.S.C. c. 135 s. 27
See APPEAL 3, 20.

20-R. S.C. c. 135 8. 28
See APPEAL 11.

21- R.S.C. c. 135 s. 29 - 189, 387, 390,
[399, 579, 661, 723

See APPEAL 2. 4, 5, 7, 9, 13, 21.
22- R.S.C. c. 162 8. 34 - - 393

See CRIMINAL LAW 1.

23- R.S.C. c. 174 s. 216 - - 393
See CRIMINAL LAW 1.

24--51 V. c. 37 s. 3 (.D) - - 716
See APPcAL 17.

25--C.S.L. C. c. 49 8. 15
See PRACTICE 1.

26- 41 V. c. 6 8. 26 (P.Q.) - -

See ASSESSMENTS AND TAXES.

27-41 V. c. 14 s. 4 (P.Q.) - -

See MALICIOUS PROSECUTION.

28- R.S.Q. Art. 429 - - -

See APPEAL 13.
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STATUTE-Continued.
29-C.S.NB.c.86 - - - 699

See APPEAL 14.

STOWAGE-of goods-Carriage by sea-Bill of
lading-Construction -Excepted perils-Negli-
gence - - - - - 156

See CARRIERS 1.

SUBSTITUTION - Dividends - Intervention -
Res judicata - - - - 473

See JUoDMENT 1.

SURETY-ofpublic oficer- Execution of bond-
Acceptance of security-Evidence-Estoppel -306

See EVIDENCE 1.

2- T ne granted toprincipal-D schaige - 717

See PnoMissoaR NOTE 2.

TAXES 399

See ASSESSMENTS AND TAXES.

TE TDER-offreight-Cost ofstowage-Lien - 336
See CARRIERS 2.

" TRovER.

TIME-for appeal-IHabeas corpus-Coinience-
ment of proceeding-Filing case-Practice - 396

See APPEAL 6.

TOLLS-Exclusive right to-Statutory privilege
-Destruction of bridge-Interference with fran-
chise 579

See FERRY.

TROVER-Ship and shipping-Charter party -
Delivery of freight-Payment-Concurrent acts-
Tender-Trover for cargo-Lien.] A cargo of
coal was conisgned to B. and the master of the
vessel refused to deliver it unless the freight was
pre-paid, which B. in his turn refused, but offered
to pay it ton by ton as delivered. By direction
of the owner's agent the coal was taken out of
the vessel and stored, whereupon B. tendered
the amount of the freight and demanded it, but
the agent still refused to deliver it unless the
cost of storage was also paid. In trover against
the master-Held, affirming the judgment'of the
court below, Gwynne J. dissenting, that the re-
fusal of the agent after tender of full freight was
a conversion of the cargo for which the trover
would lie.-Held. per Patterson J., that trover
would lie, but not against the master, who was
only the servant of the agent and acting under
his directions. WiNcHESTER v. BusBY - 336

TRUSTS AND TRUSTEES-Sale ofland-No
title in vendor-Valuable consideration-After-
acqu red interest-Rights of purchaser.] If a
vendor, having no title to an estate undertakes
to sell and convey it for valuable consideration
his deed, though having no present operation
either at law or in equity, will bind any interest
which the vendor may afterwards acquire even
by purchase for value in the same property, and
in respect of such after-acquired interest he will

TRUSTS AND TRUSTEES-Continued.
he considered by a court of equity to be a trustee
for the original purchaser, and he, and his heir-
at-law; will be compelled to convey to such
purchaser accordingly. In other words, the
interest so subsequently acquired will be con-
sidered as " feeding" the claim of the purchaser
arising under the original contract of sale, and
the vendor will not be entitled to retain it for
his own use. Per Strong J. McQUEEN v. THE
QUEEN - - - - - 1

And see DEED.

2-Assignment in trust-Benefit of creditors-
Preference-Statute ofEliz.-Resultiny trust - 410

See ASSIGNMENT.

3-Purchase front trustee-Bank shares-In-
solvency of trustee-Seizure of shares-Burden of
proof - - - - - 473

See JUDGMENT 1.

4-Transfer of land to trustee-Right of action
-Estoppel - - - - 687

See ESToPPEL 2.

VENDOR AND PURCHASER-Act on en resti-
tution de denters-Sale of personal rights without
warranty-Sale for a bulk sum -Arts. 1510, 1517
and 1518 CC.] N.D., respondent, owner of a
cheese factory, made an agreement with farmers
by which the latter agreed to give the milk of
their cows to no other cheese factory than to
that of N.D. N. D. subsequently sold to G. D.
(the appellant) the factory and sons la simple
garantie de sesfaits et promesses, whatever righIts
he might have under his agreement with the
farmers, for the bulk sum of $7,000. G. 1). as-
signed to B. the factory and the same rights, but
excluding warranty, sans garantie aucune, for
$7,500. A company was subsequently formed to
whom B. assigned the factory and the rights,
and one of the farmers to the original agreement
having sold milk to another cheese factory, the
company sued him, but the action was dismissed,
on the ground that N. D. could not validly assign
personal rights he had against the farmers.
Thereupon G. D. broughtan action against N. D.
to recover the price paid for rights which N. D.
had no right to assign. At the trial it was
proved that although the price mentioned in the
deed and paid was a bulk sum for the factory
and the rights, the parties at the time valued
the rights under the agreement with the farmers
at $5,000. G. D. also admitted that the action
was taken for the benefit of the present owners
of the factory. Held, affirming the judgment of
the court below, Strong and Fournier JJ. dis-
senting, that inasmuch as the appellant, by the
sale he had made to B., had received full benefit
of all that he had bought from respondent and
had no interest in the suit, he could not claim to
be reimbursed a portion of the price paid.-Per
Taschereau J.: If any action lay, it could only
have been to set the sale aside, the parties being
restored to the status quo ante if it were main-
tained. DEMERSv.DUHAIME - - 366
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WAIVER-Hypothecary action-Service ofjudg- I WINDING-UP ACT-Bank - Shareholders in-
aent-Absent defendant Irregularity-Art. 476 Winding-up - R S. C. c. 129-Contributory-
C.C.P.- C.S.L.C. c. 49 s. 15 - - 357 Callv on-Double liability-Set-off-Bank Act;

R. S. C. c. 120.] A contributory of an insol-
See PRACTICE. vent company, who is also a creditor, cannot set

off the debt due to him by the company against
WARRANTY- Life insurance - Application- calls made in the course of winding-up proceed-
Material facts-Concealmen t-i statement - 715 ingsin respect of the double liability imposed by

the Banking Act, Revised Statutes of Canada. c.
See IssuRANcE, LIFE. 120. THE MARTME BANK v. TRooP - 456




