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“ 606—Line 4 from bottom. For “sub-sec. 34 read ‘““sub-
sec. 31.”

Page 615—Line 7. For “sec. 31" read “sec. 8 sub-sec. 31.”






A TABLE

OF THE

NAMES OF THE CASES REPORTED

THIS VOLUME.

IN
A.
PAGE.
Alexander v. Vye 501

Angus v. Calgary School

T'rustees 716
Annand, Tupper v. . 718
Attorney-Geneml ». Flint 707

B.

Baird, Ellis . .
Bank ot Hamilton, The
Harvey v. .
Barbeau, Labelle .
Beaulieu, The Queen 2.
Beckett, The Grand
Trunk Ry. Co. ». . 713
Bellemare, Dansereau ». 180
Bickford ». The Corpora-
tion of the Town of
Chatham. . 235
Black Diamond S. S Oo R

147

714
. 890
716

The, Trainor . 156
British American Ins.

Co., The, Gerow v 524
Busby, Winchester ». 336

C.
Calgary School Trustees,

AnO'uS ®. 716
Canadian Pacific Ry Co.

v. Ste. Thérése . 606
~——— Shaww. . 703
Carter, Ho!mes 2. 473

Muir ». :

C.
PAGE.

Chagnon ». Normand . 661

Charland, The Queen ». 721
Chatham, The Corpora-
tion of the Town of,
Bickford ». . 235
Chesley, The Queen v. 306
Clarke, in 7e. 721
Claude, Weir . . 575
Confede1 ation Life Asso
ciation, The, ». O'Don-
nell . .71
D.
Dansereau ». Bellemare. 180
Demers ». Duhaime . 366
Dixon, Dufresne ». . 596
Dubuc ». Kidston . 357
Dufresne ». Dixon . 596
Duhaime, Demers ». . 366
E.

Ellis ». Baird . 147
Evans ». Skelton . 637
F.

Flint, The Attomey-Gen-
elal . .. 707
G.
Galameau ». Guilbault . 579



viii
G.
PAGE.
Gerow v, British Am-
merican Ins. Co. 594
». Royal Cana- -
dian Ins. Co. _
Gilbert v. Gilman . . 189
MeceDonald ». . 700
Gilman, Gilbert ». . 189
Goldsmith, The Corpora-
tion of The City of
London». . 231
Grand Trunk Ry Lo,
The, v. Beckett . . 713
2. MacMillan. 543
Greene ». Harris . . 714
Grinnell ». The Queen . 119
Guilbault, Galarneau ». 579
H.
Halifax Banking Co.,
The, v. Matthews . . 721
Harris, Greene wv. 714
Harvey v. The Bank of
Hamilton 714
Hayes, Virtue ». . . 721
Holland, Mitchell ». . 687
Holmes ». Carter . 473
Hood, Sangster «. . 793
Howland, The Queen ».
In re O'Brien . . 197
L
Imperial Ins. Co., The,
‘Wyman o, . . 115
J.

Jacobs v. The Queen . 433
James, Scammell ». . 593
K.

Kidston, Dubuc v. 357
L.

Labelle ». Barbeau . 390

TABLE OF CASES REPORTED [S.C.R.Vol. XVI.

L.
PAGE.
Lake, O’Sullivan ». . 636
Lefebvre, Monette v. . 387

Les Ecclésiastiques de St.
Sulpice de Montréal ».
The City of Montreal. 399
London; The Corporation
of The Cltyof ». Gold-

smith 231
M.
Maritime Bank, The, »
Troop . 456
Matthews, The Hahfa,x
Banking Co. ». . 721
Merchants Marine Ins.
Co., The, O’Connor ». 331
Miller ». Stephenson . 722
v. White . . 445
Mitchell ». Holland. . 687
v. Mitchell . 729
Molsons Bank, The,
Thompson ». . 664
Monette ». Lefebvre . 387
Montreal, The City of,
Les Ecclésiastiques de
St. Sulpice de Mon-
tréal v. 399

Montreal St.leet R} Co )
The, ». Ritchie . . 622

Muir v. Carter . 418
Murray, Warner ». . 120
Mutnual Relief Soc. v.
Webster 718
Mec.
MacFarlane ». The
Queen . . 393
McDonald ». Gllbmt . 700
McMillan, The Grand
Trunk Ry. Co. . 543

McQueen v. The Queen: 1
N.

Neilson, Snowball ».
Normand, Chagnon v.

. 719
. 661



S.C.R.Vol. XVI.] TABLE OF CASES REPORTED ix

0.
PAGE.
. 197

O’Brien, in re .
Mer-

O’Connor v. Th(;

chants Marine Ins.Co. 331
O’Donnell, The Confed-
eration Life Assoc. ». 717
O’Sullivan ». Lake. . 636
P.

Paradis, The Queen ». 716
Parker, White ». . 699
Q.

Queen, The, ». Beaulieu 716

». Charland . 721
v. Chesley . 306
—— Grinnell . 119

». Howland. . jn

r¢ O’Brien . . 197
———— Jacobs wv. . 438
MacFarlanew». . 393
1
———». Paradis . 716
R.

Ritchie, The. Montreal

Street Ry. Co. ». 622

Robertson v. Wigle. The
St. Magnus .

Rodburn ». Swinney

Royal Canadian Ins. Co.,

The, Gerow . 524
S.

Sangster, Hood . 723

Scammell ». James . 593

Shaw ». The Canadian
Pacific Ry. Co. . . 703

Skelton, Evans v, 637

Smart, in re 396

Sno“ballv \TCIISOII .. 719

S.
PAGE.
Souther, Wallace ». . 717
Stephenson, Miller ». . 722

St. Magnus, The. Robert-

son ». Nigle . 720
Ste. Therese, The Cana-
dian Pacific Ry. Co. v. 606
Swinney, Rodburn ». . 297
T.
Thompson ». The Molson
Bank .. .. . 6064
Trainor ». The Black
Diamond S. S. Co. 156
Troop, The Maritime
Bank » . 456
Tupper v. Annand 718
U.
Union Bank of Halifax,
The, Whitman ». . 410
V.
Virtue ». I-Iayes In re
Clarke . . .o 121
Vye, Alexander 2. . 501
W.
Wallace ». Souther . . 717
Warner ». Murray . 720
Webster, .The Mutual
Relief Assoc. w. . 118
Weir ». Claude . 575
‘White, Miller ». . 445
———— o. Parker 699
Whitman ». The UnlOll
Bank of Halifax . 410
Wigle, Robertson ». . 720
Winchester ». Busby . 336
Wyman ». The Imperlal
Ins. Co. . 715




TABLE OF CASES CITED.

A.
NAME OF CASE. WHERE REPORTED. PAGE.
Adam ». Flanders . . . 3 Legal News 5 . 600
Adams ». Bancroft . . . 3 Sum. 384 126
v. Claxton . . 6 Ves. 220 . 669
Agra & Masterman’s Bank, inre . L R 3 Eq. 337 . 464
Aitchison v, Lohre . p. Cas. 755 . 527
Aldridge v. Great Western Rv Co. B N.S. 582 570
Allan v. Pratt . 13 App. Cas. 780 192
Allen v. Commereial Tns. Co. . 1 Gr ay (Mass.) 157 527
v. Quebec Warehouse Co.. 12 App. Cas. 101 271
Allis . Foster . . . . 15 L 5. Jur. 13 645
Allsopp v. Huot. . . . 2 Rev. de Leg. 79 69z
Alton ». Harrison . . 4 Ch. App. 622 . 412
American Ins. Co. ». OOden . 20 Wend 297 533
Anthony Street, in re . . . 20 Wend. 618 610
Arbon v. I‘ussell . . . 3F &F. 152 . 502
Axrrindell, in re . . . . 3 Moo. P. C. 414 201
Ashworth v. Outram . . 5Ch.D. 943 200
Atlanta, &c., Ry. Co. ». Speer . 32 Ga, 550 . 258
Attorney- General v. Flint . . 3 Russ. & Geld 453 707
v. Hitcheock . . 1Ex.91 . 454
v. Mayor of Ga,lwa.y . 1 Molloy 95 . 711
v. Rothstein . . 8L.C. Jur. 130 126
v. Walker . . . 25 Gr. 233 711
Awde ». Dixon . . . . 6 Ex. 869 322
B.
Baber, in re 18 W.R.1131; 40 L. J. Ch. 144 425
Baldwin v. London, &c Ry. Co.. 9 Q. B. D, 582 . 169
Ball ». Ray . 8 Ch. App. 467 . 877
Bank of B N. A. v. Walker . Cas»el’s Dig. 244 704
ga;[:llllton v. §Ial vey. . 90.R. 655 . 714
amiltonv. Noye Manu- -
faictllll'lnf’ Co. . 9 0. R. 631 671
reland v, Trustees of :
Evans’ Charities 5 H. L. Cas. 410. 310
Toronto ». Le Curé ct
Les \Iargmlhers de la Sainte } 12 Can. 8. C. R. 25 192
Vierge. .
Barnett’s Case . . . . L. R. 19 Eq. 449 462
Barrow, inre . . . . 14 Ch.D. 441 . 101
Barwick v. Burnyeat . 36 L. T.250 . . 353
Beckett v. Grand Trunk R) Co.. 13 Ont. App. R. 174 . 713
Beckford ». Wade . . 17 Ves. 97. . 83
Beom, n re . . . 6Q.L.R. 52 602
Bellanger v. Durocher. . . 9L.C.R. 430 . 361
v. McArthur . . . 19 L C Jur 181 G44




8.C.R.Vol. XVI.] TABLE OF CASES CITED. xi

NAME OF CASE. WHERE REPORTED. PAGE.
Bell ». Midland Ry. Co. 3 DeG. & J. 673. 257
Bennett v. Daniel . 10 B. & C. 506 . . . 144
Bickford v. Town of Chatham 10 0. R. 257; 14 Ont. App R.32 236
Bigsby v Dickinson 4 Ch. D. 24 . 31
Black v. Rose . 2 Moo. P. C. N. 8. 277 350
Black & Co.’s Case 8 Ch. App. 2564 . 457
Blackett v. Bates 1 Ch. App. 117 . 245
Blackie ». Pidding . 6C.B. 196 514
Blackmore . Vestry of M11eEnd

ackmore 2 9Q. B.D. 451 233
Blair . Deakin . 57 L. T. N. 8. 522 577
Blakey v. Latham . . 43Ch.D.23 . 595
Blanchard v, Detroit and Lake 31 Mich. 53 255

Michigan Ry. Co. .

Bloxam v. Metropolitan Ry. "Co.. 3Ch App. 337 . 627
Boisseau v. Thibaudeau . 7 Legal News 274 668
Boldero v. London, &ec., Loan Co. 5 Ex. D. 47 . 412
Boyle v. Town of Dundas . 25 U. C. C. P. 420 232
Bradlie ». Maryland Ins. Co. . 12 Peters 378 527
Brighton Areade Co. v. Dowling. L. R.3C. P. 175 463
Brinsmead v. Harrison L. R.7C. P. 547 561
Bristol & Exeter Ry. Co. v. Collins 7 H. L. Cas. 194 547
Brittan ». Barnaby 21 How. 527 338
Brown ». Gugy . 14L.C.R. 216 ; 16 L.C.R. 265 578
v. Tanner 3 Ch. App . 597 . 338
Browne v. Pinsoneault 3 Can. S C R. 102 689
Bruneau v. Massue 23 L. C. Jur. 60 712
Burland ». Moffatt 11 Can. 8. C. R. 76 689
Busby ». Winchester . 27 N. B. Rep. 231 336
Byrne ¢, Boadle 2H. &C. 722 645
C.
Calder ». Bull . 3 Dallas 336 116
Calisher’s Case . L. R. 5 Eq. 214 . 462
Canada Atlantic Ry. Co. v. The \

e i Crtan ¢ g 12 Can. S.C.R. 364 245
Canwell, Ex parte 4 DeG. J. & 8. 539 471
Cargo, Ex Argos L. R.5P. C. 134 354
Carpenter v. Buller . . SM.&W.212 . 692
Caar v. RI;”&O“ & North Wes- g L. R. 10 C. P. 307 318
Cato v. Irving . . 5 DeG. & Sm. 224 338
Ca(x)vthla v. Hamilton & Erie Ry E 35 U. C. Q. B. 531 610
Caya & Pellexin 7n re. 2 Rev. Leg. 44 . 602
Cayer v. Lebrecque . 15 L. C. R. 130 . 633
Chapman v. Great Western Ry Co. 5 Q. B. D. 278 . 555
Chappell v. Comfort . . 10 C. B. N. 8. 802 351
Charland ». Faucher . 9 Legal News 61 600
Charlebois v. Sauvé . . . 15 Rev. Leg. 653 600
Chgtgé:.lr;tsGOld Mining Co. ». E 4 Rev. Leg. 645 . 382
Chevallier v. Cuvillier 4 Can. 8. C. R. 605 207
China 8. S. Co., 1n re L. R. 7 Eq. 244 . 457
Cincinnati & Chlcaco Railroad g 95 Tnd. 259 260

Co. ». Washburn



xii . TABLE OF CASES CITED. [S8.C.R.Vol. XVI.

NAME OF CASE. WHERE REPORTED.
Clarnley v. Grundy . . . 14 C. B. 608
Coates v. Williams . . . 7Ex. 205 .
Cochran’s Estate, in re . . L.R 5Eq.2
Coe v. Columbus, &c., R.R.Co. . 10 Ohio 372 .
Coygslv. Bernard . . 18m L. C. (8Ed.) 252

Columbia Water Power Co. v.
Columbia ] 5 Rich. (8.C.) 225
Columbus, &c., Ry. Co. v. Watson. 26 Ind. 50 .
CO%’I;?I{ISS’:;;.I;'(;I‘S of Washington 56 N. Y. 144
8ompafrme d’Assurance v. Cochef. Dalloz 88, 5, 286.
onsolidated Bank of Canada " p
». Town of St. Henri 5 Legal News 231

Cooper v. Pena . . . . 21 Cal. 403 .
Cornwall £. Gault . . . 23U.C.Q.B. 46
Cory v. Burr . . . . 8 App. Cas. 393.
Cotterell ». Dutton . . 4 Taun. 826 .
Coventry v. Great Eastern R) Co. 11Q.B.D.776.
Cox ». Hickman . . 8 H. L. Cas. 268.
v. Rabbits . . . . Ep Cas. 478. .
v. Turner . . R.2Q. B. 278 .
Crafter v. Metropohtan Ry. “Co. . L R.1C. P. 300
Cremazie v. Cauchon . . . 16 L.C. R. 482 .
Cross v. Cross . . 3 Sw. & Tr. 292.
Caech v. General Steam Nav. Co. L. R. 3 C.P. 18.
D.
Dallaire ». Gravel . . 22 L. C. Jur. 286
Dallas ». Ledger . 4 Times L. R. 432
Dag}foxgh v, Phlladelplua, &c, 30 N.J. Eq. 12 .
Dash ». Van Kleeck . . . 7 Johns (N.Y) 477
Davey v. Durrant . . . 1DeG. &J. 535
Davis v. Garrett . . . 6 Bing. 716
Dawv. Eley . . . . L.R.7Eq. 49 .
]D)e&l v.l Sch(o}ﬁeld oo . . LLR3QDB.S.
esjardins Canal Co. ». Great
Western Ry. Co. . § 2E. & A. (Ont.) 330 .
DeSola v. Stephens 7 Legal News 172
Dicker v. Angerstein . . 3Ch.D.600 .
Dickson v. Great Northemn Ry Co. 56L.J.Q.B.111; 18Q. B.D. 176
D’Invernois v. Leavitt . 23 Barb. (N.Y. ) 80 . .
Dixon v. Richelieu Navigation Co. 15 Ont. App. R. 647 .
Doe. Duroure v. Jones 4 T. R. 300 .
Irvine v. Webster . . 20U.C. QB 9224
—— Malloch . H. M. Ordnance. 3 U.C. Q B. 388
5A &E. 705 .
Doolan ». Midland Ry. Co. . . 2 App. Cas. 792 .
Dublin, Wicklow and Wexfurd 3 Aop. Cas. 115
Ry. Co. v. Slattery. } pp. Cas. 1135
Duthie ». Hilton . . . J.R.4C.P. 144
E.
Earle v. Roweroft . . 8 East 134.

Easton #». London Joint Stock

ston § 34 Ch. D. 95

PAGE.

514
425
114
260
547
261
258
610
633
601
261
412
332

83
310
425
136
628
232
692
311
164

602
201
258
116
299
169
201
146
245
G645
300
547
412
547

83

72

41
502
547

233
354

332
311



8.C.R.Vol. XVL.] TABLE OF CASES CITED.

NAME OF CASE.
Ellis v. McHenry

Eureka Woolen Mills Co v, Moss.

Evans v. Skelton

Farmer v, Devlin .
Firth v. Midland Ry. Co.

Fitzgerald ». Grand Trunk Ry. Co.

Flamank, Ex parte
Foisy & Dery .
Forest v. Manchester RV Co.

Fowkes v. Manchester, &e. Ins Co

Fowles v. Great Western Ry Co.

Freedom, The
Freeman v. Cooke
Frewen v. Frewen
Fryer ». Gathercole

Gallagher »v. Glass
Games, Ex parte.
Gardner ». Lucas
—— v.Trechman.

General Finance Co. v. Liber- )

ators Building Soec..
George v. City of Haverhill.
Gervais v. Edwards
Giblin v. McMullen .
Gilkison ». Middleton
Gillespie . Thompson
Gill’s Case . .
Girard v. Belanger
Gladwin ». Cummings
Glannibanta, The
Glenfruin, The .
Goldsmith v. City of London
Goss v. Neale
Gray v. Carr .
v, Turnbull
Green v. The Queen

Grill ». General Iron Screw
Collier Co. .

Grimshaw 7. Grand Trunk Ry Co.

Grissell’s Case .

Gullischer . Ste“a,lt

Hall ». Ocean Ins. Co.

Hamilton ». Grand Trunk Ry Co.
2. Johnson

v. Pandorf

v. West Cheshire Ry Co.

F.

G.

xiii
WHERE REPORTED. PAGE.
L. R.6C. P. 228 . 423
11 Can. S. C. R. 91 . . 636
g 31 L. C. Jur. 307; M.
L. R 3Q. B.325 . 2 637
5 Rev. Leg 621 600
L R. 2 100 . 245
40 nt Ap R.601 ;5 Can.
{ S O R0k ; 547
1 Sim. N. 8. 260. .69
Ramsay’s App. Cas. 59 610
7 Jur. N. 8. 887. 627
31 &F. 440 454
7 Ex. 699 . 568
L R. 3P, C.603 160
1 Ex. 654 . . 327
10 Ch. App. 610. 32
4 Ex. 262 . . 502
32 TU.C.C.P. 641 412
12 Ch. D. 314 412
3-App. Cas. 603. 99
15 Q. B. D. 155 . 353
10 Ch. D. 23 72
110 Mass. 506 233
2 Dr. & War. 82. 257
L. R.2P. C. 317 232
2 (0. B. N. 8. 134 337
6 E. &B. 477n . 159
12 Ch.2D. 755 457
Ramsay’s App. Cas. 550 584
Cassels’s Dig. 245 594
1P. D. 287 311
10 P. D. 103 169
11 0. R. 26 . 231
5 Moo. P. C. 19 422
L. R. 6 Q. B. 522 353
2 Sc. App. 53 310
1 App. Cas. 513 135
L. R.13 Eq. 44 245
L. R.1C. P. 611 161
15 7. C. Q. B. 224 610
1 Ch. App. 528 . 457
11 Q.B. D 186; 13Q BD 317 353
21 Pick. 472 . 533
23 U. C. Q. B. 600 548
5Q. B. D. 263 . 232
12 App. Cas. 518 332



xiv

NAME OF CASE.

Harris v. Greene

Hatcher, ex paste

Hawes v, South Eastern Ry

Hayden ». Atlanta

Hayes v. Fisher

Hayn ». Culliford

Haynes ». Copeland

Herrm% \Fapanee and Tam-
wort, Ry Co.

Hewitt . Loosemore.

Hibblewhite v. McMorine

Holbird ». Anderson .

Holmes, in re

v, Carter.

Homfray ». Scroope .

Hood’s Case

Horton v. Canada Central Ry Co.

Howard ». Shepherd . .
Hudson R. R. Co. v. Out\\'ater
Huggons ». Tweed

Hughes v. Lumley

Hunter ». Walters

Irving & Manning .

Jackson v. Woolley

Janes v. Whitbread

Jarmain ». Chatterton.

Jenkins ». Jones.

Jessop v. Grand Trunk Ry Co.

Johns v. James . .

Johnson, inre .

. Shrewsbury & Bir-
mingham Ry. Co.

Jones, "o parte

v, Hough

v. Smit

v. Tarleton

v. Tuck .

Joyce v. Hart

Kandick ». Morrison .
Karthaus v. Frick
Kearney, ex parte
Kendall v. Hamilton .
Kent ». Midland Ry. Co.
Kerford v. Mondel
Kimbray ». Draper
King v. Hoare .

King, The, . Watson.
Kirby ». Shaw .

TABLE OF CASES CITED.

Co .

[S.C.R.Vol. XVI.

WHERE REPORTED. PAGE.

25 N. B. Rep. 451 714

12 Ch. D. 284 . 471

52 L, T.N. 8. 514 169

70 Ga. 817 401

102 U. 8. 121 149

3C. P.D.418 . 166

. 18U.C.C.P. 150 402

| 50.R.35 609

9 Hare 449 . 299

6 M &W.200 . 323

5T. R. 235 422

2J. & H. 527 . 38

10 App. Cas. 674 477

3Q.B.509 . 83

L R. 8 Eq. 666; 5Ch App 525 245

45 U. C. Q. B. 143 609

9 C. B. 297 . 347

3 Sandford (N.Y.) 689 610

10 Ch. D. 359 . . 275

4E, &B. 358 . 116

L.R. 11 Eq. 292; 7 Ch. App 75 311
L

. 1H. L. Cas. 287 531
J.

8§E. &B. 778 114

11 C. B. 406 420

20 Ch. D. 493 149

6 Jur. N. 8. 391. 299

7 Ont. App. R. 128 244

. 8Ch.D. 744 . 432

. 20Q.B.D.68 . 201

{ 3Dec. M &G 914 258

. 10 Ch. App. 665 135

5Bx. D. 122 . 311

1 Hare 43 . 300

9 M &W. 675 . . 338

11 Can. 8. C. R. 197 . 594

1 Can. 8. C. R. 321 194
K.

2 Can. 8. C. R. 12 594

Taney’s Rep. 96 139

7 Wheaton 38 149

4 App. Cas. 504. 561

L. R.10Q.B.1. 543

28 L. J. N. S. (Ex.) 303 338

L.R.3Q.B.163 . 99

13 M. & W. 504. 561

3 Price 6 . 423

19 Penn. 258 401



TABLE OF CASES CITED.

S.C.R.Vol. XV1.] XV
NAME OF CASE. WHERE REPORTED. PAGE.

Kirchner v. Venus . . 12 Moo. P. C. 361 337

Knickerbocker Ins.Co. v. Ecahesine 34 N. Y. (8.C.) 76 627

Kopitoft v. Wilson . 1Q.B.D.377 169

L.

Larpent v. Bibby . . 5 H. L. Cas. 481. 412

La Société de Constructlon M-

tropolitaine v. Beauchamp % 3 Legal News 135 600
Leach n re. . 8 0. R.222 . 609
Lechmere Charlton’s Case . 2 Mylne & C. 339 201
Lefebvre ». Branchaud 22 L. C. Jur. 73. 600
Lenoir v. Ritchie 3 Can. 8. C. R. 575 207
Les Ecclésiastiques du Stminaire )

de Montréal v. La Société de 28 L. C. Jur, 23 . 600

Construction .

Lessee v Douglas 3 Cranch. 70 . 584
Levi v Reed . 6 Can. 8. C. R. 482 387
Lewis » Great Western Ry. (Jo 3Q.B.D. 195 . . 547
Lickbarrow ». Mason . 1 8Sm. L. C. (9 Ed.) 760 348
Lincoln Election Case. 2 Ont. App. R. 3563 201
Littler ». Thompson . 2 Beav. 129 . . 227
ng}c,)%h:r General Iron Screw g 3 H.&C. 284;33L. J. (Ex. )769 167
Lord Abmgel v. Ashton L. R. 17 Eq. 358 258
Lundy Granite Co., in r¢ 6 Ch. App. 468 . 135
Lyon v. Mells . 5 East 428 169
Lytton v. Great Northern Ry Co. 2K.&J.394 245
M.

Macher ». London and South -

Western Ry. Co. . 2 Ex. 415 . 547
Marble Company v. Rlpley 10 Wall. 358 . 254
Mason ». Grand Trunk Ry. Co. 37U0.C.Q.B. 163 . 547
May v. Fournier M.L.R. 18.C.389 . 690
Mayor v. Musgrave 30 Am. Rep. 459 610
Mayor, etc., of Merchants of )

Staple of Eugland v. Bank of 3 21 Q. B. D. 160 319

England .

Mead v. Ballan. 7 Wall. 290 244
Melhulshhv Collier . . 15 Q. B. 878 522
Metropolitan Omnibus Co. . 3
Hawkins ) 4 H. & N. 87 626
Metropohta.n Ry. Co. ‘0. Jackson. 3 App. Cas. 193. 232
v. Wright . . 11 App. Cas. 156 232
Metzler v. Gounod . 30 L. T. N. S. 264 201
Meyerstein ». Barber . L.R.2C. P. 50 338
Milgate v. Kebble 3M.&G. 100 . . 338
Mitchelll'u. Mitchell M.L R.3Q. B. 191. 722
Montreal, city of . !
Church’ Cathedrial . M.L R.48.C. 13 401
v. Les Ecclesw.sthues de .

St. Sulpice de Montrdsl M.L. R 28.C. 265 . 400

Moore ». Central Ontario Ry Co. 20.R.647 . 610
v. Harris . . 1 App. Cas. 318. 547

7.
v. Lambeth Watcrworks } 17 Q. B. D. 462. 233

Co. . .



TABLE OF CASES CITED.

xvi [S.C.R.Vol. XVI.
NAME OF CASE. WHERE REPORTED. PAGE.
Morris ». Mellin . . 6B. &C. 455 . 143
Mors-le-Blanch v. Wilson . L. R. 8C. P. 229 339
Mulliner ». Midland Ry. Co. 11 Ch. D. 617 43
Mec.
McCanny ». South, &ec., Ry. Co. 2 Tenn. (Ch.) 773 258
MecDermott’s Case . . L.R.27. C. 341 149
McEwan v. Thornton. 2F &F. 594 . 454
McGibbon ». Bedard . 30 L. C. Jur. 282 578
McKenzie, ex parte L. R. 7CE3] 240 . C . 471
. 8 L. ur. 36; 15 Can. S.
McKinnon v. Kerouack . g C. R 111 . 207
McMillan ». Grand Trunk Ry. Co. 12 O.R. 103; 15 Ont. App R.14 544
N.
Nathan, in re 12 Q. B. D. 461 . . . 66
Neill ». Reid 4 All. (N.B.) 246 337
Nesbitt v. Turgeon 2 Rev. de Lég. 43 690
New Orleans ». S. 8. Co. 20 Wall. 392 . . 149
Notara ». Henldergon . L.R.5Q.B.346; 7Q. B.225. 169
North of England Jojnt Stock
Bomiing o i 2 1 DeG. M. & G. 576 . 311
0.
QOakes v. Turquand . . L R.2H.L. 325 548
O’g;)qm(x}o; v. Merchants’ Marine 20 N. §. Rep. 514 331
O’Donnell ». Confederatlon Life
Association 21 N. 8. Rep. 169 717
Onslow’s & Whalley’s Case . L.R.9Q.B. 219 226
O’Rorke v. Great Western Ry. Co. 23 U. C. Q. B. 427 . 548
Orrok ». Commonwealth Ins. Co. 21 Pick. (Mass.) 467 . 527
Owen v. Body . 5A.&E. 28 . . 420
P..
Palmer ». Trower . . 8Ex. 247 . 522
Parkhurst v. Gloucester Ins. Co. . 100 Mass. 301 . 332
Parkinson ». Hanbury 2 DeG. J. & 8. 450 300
Partington v. Attorney -General . L.R.4 H.L. 122 136
Patria, The . . . L.R.3A &E. 436 352
Paynter v. James . L.R.2C. P. 348 337
Peek z. North StaﬁordshlreRy Co. 10 H. L. Cas. 495 548
Peele v Merchants’ Ins. Co.. 3 Mason 27 . 526
People,The v.Trustees of Brooklyn 1 Wend. 318 610
Perez ». Allsop . . 3F.&F. 188 354
Perkins ». Ross . 6Q.L.R.65 . . . 670
Peter Des Grosse, The. 1P. D. 414 . . . 548
Pezant v. National Ins. Co. . 15 Wend. 453 527
Philbrick ». Ont. & Quebec Ry Co. 11 P. R. (Ont.) 373 609
Phillips . Clark 2 C. B. N.S. 161 165
Pheenix Bessemer Steel Co., inre. 451L.J. (Eq.) 11 114
Pickard ». Sears . 6 A. & E. 469 327
Pickstock ». Lyster 3M. &S. 371 420



$.C.R.Vol. XVL]

NAME OF CASE.

Pilon v. Brunette

Plating Co. ». Farquharson.

Pontitex ». Midland Ry. Co. .

Port Clinton Rd. Co. ». Cleve-
land and Toledo Rd. Co.

Porteous ». Reynar
v. Watney

Portland, Town of v. Gnihths
Potter ». Ocean Ins. Co.

Poutre ». Lazure

Powell Duffryn Steam Coal Co.
». Taff Vale Ry. Co.

Preston ». Hull
Prevost v. Drolet

Quartz Hill Gold Mmlng Co. ».

Eyre
Queen, The v, Cllesle

Railroad Co. ». Lockwood .
v. Manufacturing Co. .
Rainy v. Justices of Sierra Leone.

Randolph ». Milman
Rapin v. McKinnon

Ray v. Town of Petrolia
Reburn v. Town of Ste. Anne

Reid ». Ramsay

Regina . Dennis
2. Duncan
——— . Frost .

%, Wilkinson

Rennie ». Northern Ry Co.

Rex ». Elkins
Rhéaume v. Bourdon .
Rhodes v. Smethurst .

Richards ». Atty. Gen. of Jamaica
Richmond ». Dubuque & Sioux

City R. R. Co.

Rlcrb) v. Great Western Ry Co.
ngland v, City of Toronto
Robillard ». Société de Con-

struction.
Robson ». Dobbs

Rustomjee v. The Queen

Sandau, ex parte.
San Roman, The,
Sawyer v. Hoag.

Sayer v. Glossop

z. Howland In re O’Brien.

v. Richardson .

TABLE OF CASES CITED.

WHERE REPORTED.
12 Rev. Lég. 74.

17 Ch. D. 49
3Q.B.D. 23

13 Ohio 544

13 App. Cas. 120
3Q. B. D. 534 . .
11 Can. S. C. R. 333 .
3 Sam., 27 .
12 Rev. Leg. 460

9 Ch. App. 331 .

14 Am. R. 153; 23 Grat. 600
18L.C. J. 300 .

11 Q. B. D. 682.
6 Russ. & Geld. 313

xvii

PAGE.
645
201
548
254
639
353
232
527
633
245
329
697

628
306

110.R.633; 14 Ont. App.R.184 198

17 Wall. 357

16 Wall. 327

8 Moo. P. C. 47.

L. R. 4C.P. 113

17 L. C. Jur. 54.

24 U. C.C. P. 763
15 Can. 8. C. R. 92
Cassels’s Dig. 238
3F.&F 502 . .
11 P. R. (Ont.) 379 .
Dea. 464 ; 1 Jur. N. S. 406.
46 U. C. Q B. 375
41T, C. Q. B, 107

27 U. C. C. P. 153

4 Burr. 2129 .

31 L. C, Jur. 170

6 M. &W.351.

6 Moo. P. C. 381

33 Towa 422

14 M. & W. 811
23U.C.C. P. 93

2 Legal News 181

L. R. 8 Eq. 301
1Q. B. D. 487

1 Ph. 605 . .
L.R.3 A &E. 58
17 Wall. 610 .

2 Ex. 409 .

548
548
149
135
644
194
704
454
201
440
395
201
570
149
600

83

32

260
245
232
692
627

80

207
353
457
518



xviii TABLE OF CASES CITED. [S.C.R.Vol. XVL

NAME OF CASE. WHERE REPORTED. PAGE.
Scaramanga ». Scamp. . . g 4 % 1)2915) 31'6 39 C P. % 169
Scott v. Nixon . . . . 3 Dr. & War, 388 . . 82
Seaton v. Grant . . . 2Ch, App 459 . . . 627
Seminary of Quebec v. Poitras . 1 Q. L. R. 185 . . . 645
Seton ». Lafone . . . 19Q. B. D. 63 . . .3
Shattuck v. The State. . 51 Miss. 50 . . . 149
Shaw +. Canadian Pacific Rv Co. 5 Man. L. R. 334 . . 703

v. Laframboise. . . 3 Rev. Lég. 451 . . 402

v. St. Louis . 8 Can. 8. C. R. 385 . . 207
Sheffield Ry Co. ». Woodeock 7M. & W. 574, 322
Sheffield Wa,temoxks, mre. g L. /12 1 Ex.54;4 H.&C. g 619
Shiel, ex parte 4 Ch. D. 789 135
Shields v. Peak . 8 Can. 8. C. R. 579 207
Siordet v. Hall . 4 Bing. 607 169
Skeffington v, Whitehurst 3Y.&C1 . . .83
Skipworth’s Case L.R.9Q. B. 230 . . 222
Slater v. Badenach 10 Can. S. C. R. 296 . . 412

v, Spencer 4Q.B.D. 13 . . . 412
Slattery v. Nailor 13 App. Cas. 446 . .232
Small ». Marwood 9B.&C. 300 . 424
Smart, i e 12 P. R. (Ont.) 312, 430 635 306
Smith ». Bell 2 Caine (N. Y.) 155 . 527

v, Crooker 5 Mass. 538 . . . 329
Société de Constrittions. Bourassa 20 L. C. Jur. 304 . . 361
Société Générale de Parisv. Walker 11 Ahl) Cas. 20. . . 323
Society, ete., v. Wheeler 2 Galhson 139 . . . 116
Souther v. Wallace 20 N. 8. Rep. 509 . . 717
Sovereign Fire Ins. Co. v. Moir 14 Can. 8. C. R. 612 . 311
Stanton v. Richardson L.R.7C. P.421; 9C.P. 390 159
Starke ». Henderson . 9 L. C. Jur. 238 . 692
State, The, v. Graham. 15 Richardson (8.C.) 310 . 438
Steed v. Preece . L. R. 18 Eq. 192 .. 69
Steel v. State Line S. S. Co. 3 App. Cas. 72 . . . 159
Stephenson, 4n e . 20 Q. B. D. 540. . . 431
———— . Miller . 27 N. B. Rep. 42 . . 720
Stewart v. Boak . S, Eq. Rep 469 . .31
St. Jobn v. Pattison . C assel’s Dig . .232
Storer ». Great Western R) Co.. 2Y.&C. (Ch ) 43 . . 261
Suche & Co., in e *1Ch. D. 4 . . li4
Swan, Ex pa/rte . . 7C. B. \ S 400 . . 3214

2. North Blltl.:h Auaha- ~ T SIPE

Jasian Co . i 7 H. & N. 603; 2 H.& C. 175 310
Sweeny v. Bank of\lontleal g 7‘15’1?;\ éaeo(;% 661 ; 12 } 477

T.

Talbot ©. Frere. . . . 9Ch.D.568 . . . 669
Tatlock v. Smith . 6 Bing. 339 . . . 423
Tattlelaall v. National S. 8. Co. 12 Q. °B.D. 297. . . 159
Taylor v. Great Indian Penin-

Y lur Ry, Co. 4 DeC. &7J.559. . 310

v. Liverpool and Great L.R.9Q.:B. 546 . 165

Western S.5. Co. .
©. The Queen. . . 1Can. 8. C.R.65 . .99




S.C.R.Vol. XVL]

NAME OF CASE.
Tempest & Baby, in re
Tennant v. Hamilton.
Tessier v, Bienjonetti
Thompson v. Dominy
Thorpe v. Brumfitt . .
Tichborne v. Mostyn.

Toronto Bank v. Eccles . g

Torrance v. Boutellier
Tourangeau ». Dubeau .
Trainor v. Black Diamond S.S. Co
Trenton Mutual Ins, Co. ». Perrin.
Turner, Ex parte

Tylee v. The Queen

WHERE REPORTED.

2 Dor. Q. B. 371
7C. &F. 122
) . 157

3 Zabrlslue 403

156 .

TABLE OF CASES CITED.

; :0 U.’}

3 Mont. D. & D. 544

7 Can. S.C.R. 651

U.

Ungley v. Ungley .
Union Bank of Halifax v. Whltman
United States v. Breed
. Claflin
v. Nelson

5 Ch. D. 890

20 N. S. Rep. 194

1 Sum. 166
13 Blatch. 184
2 Brock. 64

V.

Valin v. Langlois

Valliéres v. Drapeau .
Vandersee ». Willis
Vansittart v. Taylor .

Vogel v. Grand Trunk Ry. Co.

3 Can.S.C.R. 1; 5 App. Cas. 115.

6 Legal News 154
3 Brown C. C. 22
4 E. & B. 910

11 Can. S. C. R. 612 .

W.

Wallace, 7n ¢

v. Bossom .

— v. Qreat Western Ry Co.
Wall Street, o re .

Waters v. \[elchants LOUlaVlHe }

Ins. Co.
Watson w. thtlg
Webb . Great Western Ry Co.
v. Whiffin
Webster v. Friedeberg
v, Mutual ReTIef Soclety §
of N. 8,
Wexr@ Claude .
Wells v. Greenhill . .
v. London, Tilbury, &c.,
Ry. Co.
Vheatle) v. Westminster Coal Co.
White ». Miller .
Whitehouse, n r¢
Whiting v. Hovey
Wllcocks v. Howell
Wile v. Cayley .
Wilkins ». Geddes
Williams v. Beaumont

L.R.1P.C 283

2 Can. S, C. R. 488

25 Gr. 93 ; 3 Ont. App. ‘R, 44.

17 Barb. (N Y.) 618

11 Peters 213
5H. & N. 472
26 W. R. 111 .
L. R.5H. L. 711
17 Q. B. D. 736.

20 N. S. Rep. 347

M.L.R. 2S.C. 326; 4QB 197

5 B. & Ald. 869 .
5 Ch. D. 130
L. R. 9 Eq. 538 .

27 N. B. Rep. 143

9 Ch. D. 595

14 Can. S. C. R. 515 .

8 0. R. 576

14 U. C. Q. B. 285
3 Can. S. C. R. 203
10 Bing. N. C. 260

xix

PAGE.

601
502
601
347
577
201
412

126
690
547
626
201

32

310
411
126
135
328

707
692
669
116
546

201

245
610
332
453
547
462
310

719

575
423
135
258
445
457
207
547
126
207
626



XX TABLE OF CASES CITED. [S.C.R.Vol. XVL

NAME OP CASE. WHERE REPORTED. PAGE.
v. Colonial Bank . . 36Ch.D. 659 ; 38Ch. D. 388 311
— v. Crow . . . 10 Ont. App. R. 301 634
v. Smith . . . 4H. &N. 559 114
Wilson v. Caldwell . . . 3 Rev. de Lég. 476 601
2. Furness Ry. Co. B . L.R.9Eq 28 . 245

v. Northampton & Ban- p
bury Junction Ry. Co. 2 9 Ch. App. 279 . 244
Yo Ovners of feargo per 5 gy Cas. 510 161
v. Robertson . . . 4E &B. 923 146
Winter v. Butt . . . . 2 M. & Rob.357. 522
Witt », Corcoran . . . 2Ch. D. 69 200
Wright v. Boston . . . 9 Cush. 233 401
v. Greenroyd . . 1B.&S.758 . . 115
Wylie v. City of Montreal . . 12Can. 8. C. R. 384 . 401
Wyman ». Imperial Ins. Co. . 70 N. S. Rep. 487 715

Y.
Young ». Grote . . . 4 Bing. 253 324
v. Hughes . . . 4H.&N. 76 114
2.

Zunz v, 8outh Eastern Ry. Co. . L. R. 4 Q. B. 539 547

Cases in this volume appealed to the Privy Council :—

BICKFORD ». CORPORATION OF THE TOWN
OF CHATHAM........ ..o,

(Leave to appeal refused. Canadian Guzette, vol,

14, p. 153).

LES ECCLESIASTIQUES DE ST. SULPICE DE
MONTREAL ». THE CITY OF MONTREAL. .

(Leave to appeal refused. 14 App. Cas 660).
ALEXANDER ». VYE...... ... .. i

(Leave to appeal refused).

GEROW «. BRITISH AMERICAN INS. CO.
—————— . ROYAL CANADIAN INS. CO........

(Leave to appeal refused).

399

501

GRANXD TRUXNK RY. CO. ». MACMILLAX........ 543

(T.eave to appeal refused).




CASES

DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEAL
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THE EXCHEQUER COURT OF CANADA.

LUCY McQUEEN (SUPPLIANT IN THE

1886
A ANT ;
COURT BELOW).......... e, % PPELLANT ;

*Nov. 30.

AND 1887

HER MAJESTY THE QUEEN (REs-

*Dec. 13.
PONDENT IN THE COURT BELOW)..... } RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Petition of Right Act, 1876, sec. 7—Statute of Limitations—32 Henry 8
ch. 9—Rideaw Canal Act, 8 Geo. 4 ch. 1—8 Wm. 4 ch. 16—7 Vic.
ch. 11 sec. 29—9 Vic. ch. 42—Deed—Construction of —Estoppel.

Under the provisions of 8 Geo. 4 ch. 1, generally known as the
Rideau Canal Act, Lt.-Colonel By, who was employed to super-
intend the work of making said canal, set out and ascertained
110 acres or thereabouts, part of 600 acres or thereabouts thereto-
fore granted to one Grace McQueen, as necessary for making
and completing said capal, but only some 20 acres were actually
used for canal purposes. Grace McQueen died intestate, leaving
Alexander McQueen, her husband, and William McQueen, her
eldest son and heir-at-law, her surviving. After her death, on

*PRESENT.—Sir W. J. Ritchie, C. J., and Strong, Fournier, Henry,
Taschereau and Gwynne JJ.
R
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1887 the 31st January, 1832, Alexander McQueen released to William
S~ McQueen all his interest in the said lands, and by deed of Feb. 6th,
McQUEEN ;

. 1832 the said William MecQueen conveyed the whole of the lands
THE QUEEN. originally granted to Grace McQueen to said Lt.-Colonel By in
fee for £1,200.

By 6 William 4 cb. 16, persons who acquired title to lands used for
the purpose of the canal after the commencement of the works,
but who had purchased before such commencement, were enabled
to claim compensation.

By the Ordnance Vesting Act, 7 Vic. ch. 11, the Rideau Canal, and
the lands and works belonging thereto, were vested in the princi-
pal officers of H. M. Ordnance in Great Britain, and by sec. 29
it waos enacted : “Provided always, and be it enacted, that all
lands taken from private owners at Bytown under the authority
of the Rideau Canal Act for the use of the canal, which have not
been used for that pupose, be restoréd to the party or parties
from whom the same were taken.”

By 9 Vic. ch, 42, Canada, it was recited that the foregoing proviso
bad given rise to doubts as to its true construction, and it was
enacted that the proviso should be construed to apply to all the
land at Bytown set out and ascertained and taken from Nicholas
Sparks, under 8 Geo. 4 ch. 1, except certain portions actually
used for the canal, and provision was made for payment of com-
pensation to Sparks for the land retained for canal purposes, and
for revesting in him and his grantees the portions of lands taken
but not required for such purposes.

By the 19-20 Vic. ch. 45, the Ordnance properties became vested in
Her Majesty for the uses of the late Province of Canada, and by
the British North America Act they became vested in Her Majesty
for the use of the Dominion of Canada.

The appellant, the heir-at-law of William McQueen, by her petition
of right sought to recover from the crown 90 acres of the land
originally taken by Colonel By, but not used for the purposes of

" the canal, or such portion thereof as still remained in the hands
of the crown, and an indemnity for the value of such portions of
these 90 acres as had been sold by the crown.

Held per Gwynne J. (in the Exchequer)—Under the statute 8 Geo.
IV the original owner and his heirs did not become divested of
their estate in the land until after the expiration of the period
given by the act for the officer in charge to enter into a voluntary
agreement with such owner, unless in virtue of an agreement
with such owner. Nor was there any conversion of realty into
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personalty effected by the act until after the expiration of said 1887
period. By the deed made by William MeQueen of the 6th M ‘;a:ﬂﬁﬁ
February, 1832, all his estate in the 110 acres, as well as in 0. .
the residue of the 600 acres, passed and became extinguished, TaE QUEEN,
such deed operating as a contract or agreement made with Col. =~ —

By as agent of His Majesty within the provisions of the act and

50 vesting the 110 acres absolutely in His then Majesty, his heirs

and successors.

2, Such deed was not avoided by the statute 32 Hy: VIII ch. 9, Col.
By being in actual possession as the servant and on behalf of
His Majesty and taking the deed from William McQueen while
out of possession, the statute having been passed to make void
all deeds executed to the prejudice of persons in possession by
pérsons out of possession to persons out of possessiom, under
the circumstances stated in the act.

3. There was no reversion or revesting of any portion of the land
taken by reason of its ceasing to be used for canal purposes
When land required for a particular purpose is ascertained and
determined by the means provided by the Legislature for that
purpose, and the estate of the former owner in the land has
been by like authority divested out of him and vested in the
crown, or in some persons or body authorized by the legislature
to hold the expropriated land for the public purpose, if the
estate of which the former owner is so divested be the fee
simple, there is no reversion nor anything in the nature of a
reversionary right left in him in virtue of which he can at any
subsequent time claim upon any principle of the common law
to have any portion of the land of which he was so divested to
be revested in him by reason of its ceasing to be used for the
purpose for which it was expropriated.

4, Assuming that Grace McQueen had by operation of the act’
become divested of her estate in the land in her lifetime and
that her right had become converted into one merely of a right
to compensation which upon her death passed as personalty,
the non-payment of any demand which her personal representa-
tive might have had could not be made the basis or support of
a demand at the suit of the heir-at-law of William McQueen to
have revested in him any portion of the lands described in the'

_deed of the 6th February, 1832, after the execution of that deed
by him, whether effectual or not for passing the estate which 1t
professed to pass. )

5. The proviso in the 29th section of 7 Vic, chap. 11, as’ explained
by 9 Vie. ch. 42, was limited in its application to the lands
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which were originally the property of Nicholas Sparks and not
conveyed or surrendered by voluntary grant executed by him
and for which no compensation or consideration had been given
to him.

6. Her Majesty could not be pluced in the position of trustee of the
lands in question unless by the express provisions of an act of
Parliament to which she would be an assenting party.

In the Supreme Court held :—

1. Per Ritchie C.J. By the deed of the 6th February, 1832, the title
to the lands passed out of William McQueen, but assuming it
did not, he was estopped by his own act and could not have
disputed the validity and general effect of his own deed, nor can
the suppliant who claims under him.

2. Per Ritchie C.J. and Strong and Gwynne JJ. The suppliant is
debarred from recovering by the Statute of Limitations, which
the crown has a right to set up in defence under the 7th section
of the Petition of Right Act of 1876.

3. Per Strong J. Independently of this section, the crown, having
acquired the lands from persons in favor of whom the statute
had begun to run before the possession was transferred to the
crown that body incorporated under the title of ¥ The Principal
Officers of Ordnance” would be entitled to the benefit of the
statute.

4. Per Strong J. The act 9 Vic. ch. 42 had not the effect of restrict-
ing the operation of the revesting clause of 7 Viec. ch. 11 to the
lands of Nicholas Sparks, and was passed to clear up doubts
as to the case of Nicholas Sparks and not to deprive other
parties originally coming within sec. 29 of 7 Viec. ch. 11 of the.
benefit of that enactment.

5. Per Strong J. A petition of right is an appropriate remedy for
the assertion by the suppliant of any title to relief under sec. 29.
Where it is within the power of a party havinga claim against the
crown of such a nature as the present to resort to a petition of
right a mandamus will not lie, and a mandamus will never
under any circumstances be granted where direct relief is sought
against the crown.

6. Per Strong J. By the express terms of the 3rd section of 8 Geo.
IV ch. 1, the title to lands taken for the purposes of the canal
vested absolutely in the crown so soon as the same were, pur-
suant to the act, set out and ascertained as necessary for the
purposes of the canal; and all that Grace McQueen could have
been entitled to at her death was the compensation provided by
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the act to be ascertained in the manner therein prescribed, and 1887
this right to receive and recover the money at which this
compensation should be assessed vested, on her death, in her
personal representative as forming part of her personal estate. THE Queex.
Therefore as regards the 110 acres nothing passed by the deed ™

of 6th February, 1832. And up to the passing of 7 Vic. ch. 11,

no compensation had ever been paid by the crown, nor any

decision as to compensation binaing on the representative of

Grace McQueen.

.
MoQUEEN
.

7. Per Strong J. The proviso in sec. 29 of 7 Vie. ch. 11 applied to
the 90 acres not used for the purposes of the canal, and had the
effect of revesting the original estate in William McQueen as
the heir-at-law of his mother, subject to the effect upon his title
of the deed of 6th February, 1832. But if it had the effect of
revesting the land in the personal representative, the suppliant
is not such personal representative and would therefore fail.

8. Per Strong J. This deed did not work any legal estoppel in
favor of Col. By which would be fed by the statute vesting the
legal estate in William MecQueen, the covenants for title by
themselves not creating any estoppel. But if a vendor, having
no title to an estate, undertakes to sell and convey it for
valuable consideration his deed, though having no present
operation either at law or in equity, will bind any interest which
the vendor may afterwards acquire even by purchase for value
in the same property, and in respect of such after acquired
interest he will be considered by a court of equity to be a
trustee for the original purchaser, and he, or his heir-at-law,
will be compelled to convey to such purchaser accordingly. In
other words, the interest so subsequently acquired will be
considered as “feeding” the claim of the purchaser arising
under the original contract of sale, and the vendor will not be
entitled to retain it for his own use. Therefore, if the suppliant
were granted the relief asked, the land and money recovered
by her would in equity belong to the heirs of Col. By.

Although nothing passed under the deed of the 6th February, 1832,
yet the suppliant could not withhold from the heirs or represen-
tative of Col. By anything she might recover from the crown
under the 29th section of 7 Viec. ch. 11, but the heirs or repre-
sentatives of Col. By would in turn become constructive trustees
for the crown of what they might so recover by force of the rule
of equity forbidding purchases by fiduciary agents for their own
benefit.

9. Per StrongJ. The deed of the 6th February, 1832, being in
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equity constructively a contract by William McQueen to sell
and convey any interest in the land which he or his heirs might
afterwards acquire, there is nothing in the statute 32 Henry 8
ch. 9, or in the rules of the common law avoiding contracts
savoring of maintenance, conflicting with this use of the deed.

10. Per Fournier and Henry JJ. The mere setting out and ascertain-
ing of the lands was not sufficient to vest the property in His
Majesty, and Grace McQueen having died without having made
any contract with Col. By the property went to William
McQueen her heir-at-law. '

1. Per Fournier, Henry and Taschereau JJ. The deed of the 6th
February, 1832, made before the passing of 7 Vic. ch. 11 sec.
29, and five years after the crown had been in possession of the
property in question, conveyed no interest in such property
either to Col. By personally or as trustee for the crown, and the
title therefore remained in the heirs of Grace McQueen.

2. The proviso in sec. 29 of 7 Vie. ch. 11 was not limited by 9
Vic. ch. 42 to the lands of Nicholas Sparks and the appellant
is entitled to invoke the benefit of it.

3. The 90 acres now used for the purposes of the Canal did not by
19. Vie. 0. 54 become vested in Her Majesty, nor were they
transferred by the B. N. A. Act to the exclusive control of
the Dominion Parliament. The words ¢ adjuncts of the canal’
in the first schedule of the B. N. A. Act could only apply
to those things necessarily required and used for the working
of the canal,

4, The crown was not entitled to set up the Statute of Limita-
tions as a defence by virtue of sec. 7 of the Petition of Right
Act, 1876, that section not having any retroactive effect.

5. Per Fournier, Henry and Tashereau JJ. There could be no
estoppel as against William McQueen by virtue of the deed of
the 6th February, 1832, in the face of the proviso in 7 Vie, ch. 11.

The court being equally divided the appeal was dismissed without
costs.

ATPEAL from the judgment of Mr. Justice Gwynne
in the Exchequer Court in favor of the crown.

The suppliant by her petition of right alleged :—

Paragraph 1. That by letters patent dated the 20th
May, 1801, under the great seal of the province of
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Upper Canada, lots lettered E and D, in concession C,
in the township of Nepean, containing 400 acres, were
granted unto one Grace McQueen in fee simple.

Paragraph 2. That by letters patent, dated the 10th
day of June, 1801, under the great seal of the said
province, lots D and E in broken concession D on the
river Rideau in the said township of Nepean were
granted unto the said Grace McQueen in fee simple.

Paragraph 3. That the said Grace McQueen entered
into possession of the lands so granted to her and, save
as hereinafter appears, continued in possession of the
said lands down to and at the time of her death.

Paragraph 4. That by an act of the Provincial Par-
liament of the said province of Upper Canada, viz.: 8
Geo. 4, ch. 1, passed on the 17th of February, 1827,
commonly referred to as the Ridean Canal Act, it was
enacted (as in this paragraph alleged, but which it is
not necessary to set out at large). :

Paragraphs 5, 6 and 7. That by the said act it was
farther enacted, as in these paragraphs alleged, but
which it is unnecessary to set out here.

Paragraph 8. That Lieut.-Col. John By, of the Royal
Engineers, was the officer employed by His Majesty to
superintend the work of making the said Rideau Canal,
and he set out and ascertained certain parts of the said
parcels or tracts of land comprised in the said two
several hereinbefore stated letters patent and deeds of
grant respectively, as aforesaid, amounting altogether
to 110 acres or thereabouts, as necessary for making and
completing the said canal, and other purposes and con-

1887
MoQueeN
R

THE QUEEN.

veniences mentioned in the before stated act, and said

110 acres were forthwith taken possession of by His
said Majesty, his heirs and successors; and the land
which he so! set out and ascertained, as aforesaid, was
described on a certain plan signed by him and lodged
by him in the office of the Surveyor-General of the
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said late province of UpperCanada, and now fyled in

Moquxex the office of Her Majesty’s Crown Land Department

v.
ThE QUEEN,

for the province of Ontario.

Paragraph 9. Some time after the passing of the
said act the said Grace McQueen died intestate, being
at the time of her death possessed of the said parcels
or tracts of land comprised in the said two several
deeds of grant, or of so much thereof as had not been

- set out and ascertained for the purposes of the said

canal, as before mentioned ; and she left Alexander Mec-
Queen, her husband, and William McQueen, her eldest
son and heir-at-law, her surviving. And on the 81st
day of January, 1832, the said Alexander McQueen, by
a deed poll of that date, under his hand and seal,
released unto the said William McQueen all his right
and interest to and in the said parcels of land, to hold
the same unto the sole and proper use of the said Wil-
liam McQueen, his heirs and assigns forever.

Paragraph 10. The Rideau Canal was completed
and opened for traffic throughout its length some time
in the month of May, 1832,

Paragraph 11. That by an act passed the 9th day
of December, 1843 (7 Vic. c. 11) the lands and other
property therein mentioned, including the Rideau
Canal and the lands and woods belonging thereto,
were vested in the principal Officers of Her Majesty’s
Ordnance in Great Britain, and their successors in the
principal said office, subject to the provisions of the
said act. .

- Paragraph 12. That on or about the 20th day of
October, 1845, the said William McQueen died intes-
tate, leaving the suppliant his only legal issue and his
sole heir-at-law,—him surviving.

Paragraph 18. No payment, indemnity or compen-
sation was ever made to the said Grace McQueen, nor

. to the suppliant, nor to any person entitled to receive
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the same, in respect of the said part of the said 110 1887
acres so set out as necessary for the canal purposes, but MoQuesy

not used for the purposes of the said canal. Tag &EEN.

Paragraph 14 That the real property adjoining
the said lots granted to the said Grace McQueen for-
merly belonged to one Nicholas Sparks. A portion
of this was set out and ascertained as necessary for the
purpose of the said canal, and was accordingly taken
from the said Nicholas Sparks under the authority of
the said’ Rideau Canal Act. And after the passing of the
said Act, 7 Vic. ¢. 11, the said Nicholas Sparks applied
for a restoration of part of the land so taken from him,
and thereupon was passed an act of the Provincial
Parliament of Canada (9th Vic,, c. 42), A.D. 1846,
intituled :—* An Act to explain certain provisions of
the Ordnance Vesting Act, 7 Vic. ¢. 11, and to remove
certain difficulties which have occurred in carrying

the said provisions into effect.’

Paragraphs 15 and 16 set out what is alleged to be
the most material part of 9 Vic. c. 42.

Paragraph 17 sets up the suppliant’s contention
as to what the effect of 7 Vic. c. 11, as explained by 9
Viec. c. 42, was.

Paragraph 18. That in pursuance of the last men-
tioned act a considerable portion of the land taken
from the said Nicholas Sparks for the said Rideaun
Canal has since been restored to him ; but that no part
of the land of the said Grace McQueen so set out and
taken as aforesaid for canal purposes, held by Her
Majesty but not used for canal purposes, to wit: 90
acres or thereabouts of the said 110 acres, has ever
been restored to the said Grace McQueen, nor to the
said late William McQueen, nor to suppliant.

Paragraphs 19, 20, 21 and 22. That by an act of
the Provincial Patliament of Canada, viz., 19 Vic. c. 45,
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it was among other things enacted as in these para-
graphs is alleged.

Paragraph 23. That several years after the death
of the late William McQueen, to wit: in 1869-70,
suppliant caused to be presented to the Governor
General of Canada in Council a memorial urging the
facts and circumstances aforestated, and praying for
the restoration of the said 90 acres of land, but that no
part of the said land has been restored to her.

Paragraphs 24, 25, 26, 27 and 28 contain an exten-
ded legal argument in support of the suppliant’s claim
to have the said 90 acres restored to her.

Paragraph 29. The suppliant insists that the said 90
acres not so used for the purpose of the said canal,
and which passed to or became vested in Her Majesty
therefore have, by lapse, passed to and are now vested
in the suppliant, as if the said canal had never been
made and the said acts had never been passed; yet
Her Majesty’s Government in Canada have all along,
since the construction of the said canal, taken and
held possession- of the said 90 acres, and still hold
possession thereof, and have taken the rents and profits
thereof, and have sold parts thereof,—and made con-
veyances thereof to purchasers and given possession to
such.purchasers, and have received the purchase money
thereof ; and the suppliant submits' that Her Majesty -
should deliver possession to the suppliant of the said
land remaining unsold, and should pay to the suppliant
the rents and profits of the lands unsold : and, as to
the portions of the said lands so sold, should pay the
present value thereof, and that the suppliant shauld
have a re-conveyance of all suchlands as have not been

-sold.

Paragraph 30. That by the.British North America
Act, 1867, the said lands and tenements were transfer-
red to the Dominion of Canada.
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Paragraph 81. That, in any case, Her Majesty was 1887
and is a trustee for the suppliant of all of the said MoQuaex
lands that were not actually used for the purposes of TaE é’UEEN
the said canal, and it should be so declared. And the —
prayer of the petition is that all such parts of the said
two parcels or tracts of land comprised in the said two
several deeds of grant, dated respectively the 20th
day of May and the 10th day of June, 1801, as Were sup-
posed to be taken to the use of the said Rideau Canal,
but not used for that purpose, may be restored to and
be re-vested in the suppliant, according to her right
and interest to and in the same; and that an account
of the rents and profits thereof may be taken, and, to-
gether with the costs of this petition, be paid to the
suppliant ;. and as to such portions thereof as have
been sold, that the values thereof may be paid to the
suppliant, and also the rents and profits thereof prior
to the selling thereof by Her Majesty, and that for the
purposes aforesaid all necessary orders and decrees
may be made and accounts taken.

To this petition Her Majesty’s Attorney General
for the Dominion of Canada has filed an answer,
wherein :—

Paragraph 1—He admits that letters patent issued,
bearing date respectively the 20th day of May, 1801,
and the 10th of June, 1801, as mentioned in the first
and second paragraphs of the said petition, whereby
certain lands were granted to Grace McQueen in the
said petition mentioned.

Paragraph 2 admits the passing of the Act of Par-
liament of the late province of Upper Canada (being
the Act 8 Geo. 4. c. 1), referred to in the fourth, fifth,
sixth and seventh paragraphs of the said petition, to
which, however, for greater certainty he refers.

Paragraph 3 admits that Colonel By, in the 8th
paragraph of the said petition named, was the officer
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employed by His late Majesty tosuperintend the work
of making the said canal, and that he set out and ascer-
tained certain parts of the said parcels of land com-
prised in the said letters patent, comprising altogether
110 acres or thereabouts, as necessary for making and
completing said canal, and other purposes and con-
veniences mentioned in the said act, and that the land
which he so set out and ascertained as aforesaid is
described in a plan lodged by Colonel By in the office
of the Surveyor-General of the late province of Upper
Canada, and signed by him. .

Paragraph 4 admits that the said Grace McQueen
died intestate some time before the 31st day of January,
1832, and after the passing of the said act, but denies
that she died seized or possessed of the whole of the
said parcels of land ; and charges that the parts thereof
set out and ascertained by Colonel By, as required for
the uscs and purposes of the said canal, were at the
time of her death vested in His Majesty, and His
Majesty was then in possession thereof for the purposes
of the said canal.

Paragraph 5 admits that the said Grace McQueen
left her husband, Alexander McQueen, her surviving,
and also William McQueen, her eldest son and heir-at-
law, and admits the execution of the deed dated 31st
day of January, 1832, from Alexander McQueen to
William McQueen, but denies that any estate or
interest in the said lands set out and ascertained by
Colonel By, as aforesaid, descended to the said William
McQueen or passed to him under said deed.

Paragraph 6 charges that the said Colonel By was,
at the time of the execution of the indenture dated 6th
February, 1832, hereinafter referred to, an officer in the
service of His Majesty the late King William IV, and
had in charge for His Majesty the said canal and the
works connected therewith, and the lands set apart and
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taken therefor, including the lands in question in this 1887
matter ; that by an indenture dated 6th day of Febru- L{c\a’[;pm
ary, 1832, made at Bytown, in the late province of, - Q,UEEN
Upper Canada, between the said William McQueen ——
and Colonel By, the said William McQueen, for the
consideration therein mentioned, granted, conveyed.
and confirmed unto the said Colonel By, his heirs and
assigns forever, all the lands and premises which are
the subject matter of the suppliant’s petition, together
with appurtenances and all the estate,-right, title,
interest, claim, property and demand whatsoever,
either at law or in equity, of the said William McQueen,
of or to or out of the same, and every part thereof; and
submits that upon the death of the said William
McQueen, after having conveyed to the said Colonel By
the said lands and premises, and all his interest there-
in, no right or interest therein passed to the sup-
pliant, as stated in the twelfth paragraph of her peti-
tion, and that she has no title to the said lands and
premises and cannot now assert any claim in respect
thereof.
Paragraph 7 submits that any interest in the said
lands and premises acquired by the said Colonel By,
under the said indenture of 6th February, 1832, having
been acquired by him under the circumstances above
referred to, passed in equity to His Majesty, His suc-
cessors and assigns, and that Her MaJesty the Queen is'
now entitled thereto. :
Paragraph 8 submits that the said conveyance by
William McQueen to Colenel By was operative under
the provisions of the second section of the said act 8
George IV, c. 1, and passed to the said Colonel By, on
behalf of His Majesty, the fee simple and legal estate
in the lands so set apart by him for the purposes of the
said canal.
Paragraph 9. The ninth section of the said act 8
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Greorge IV, ch. 1, provided that in estimating the claim
of any individual to compensation for property taken
or for damage done under the authority of the act, the
arbitrators or jury in assessing such damages should
take into their consideration the benefit likely to accrue
to such individual from the construction of the said
canals, by enhancing the value of his property or pro-
ducing other advantages.

Paragraph 10. That some time after obtaining the
conveyance of the 6th day of February, 1832, Colonel
By took proceedings urder the said act 8 George IV,
ch. 1, to obtain, by arbitration, compensation or damages
from His Majesty in respect of the lands comprised in
the said- conveyance of the 6th day of February, 1832,
and that therein he claimed compensation or damages
for the lands now in question.

Paragraph 11 charges that an award was duly
made in writing in the course of the said arbitration
proceedings, whereby it was awarded and determined
that by reason of the enhancement of the value of the
other land which at the time of her death belonged to
the said Grace McQueen, and of other benefits and
advantages which accrued to her, and those claiming
under her, from the construction of the canal, as pro-
vided in the 9th section of the said act, His Majesty
was-not liable to make compensation for the lands in
question in this matter taken under the said act.

Paragraph 12 charges that afterwards Colonel By,
being dissatisfied with, the said award; duly caused a
jury to be summoned under the provisions of the said
act, to assess the said damages and compensation
claimed by him, and that the jury duly delivered their
verdict to the same effect as the said award.

Paragraph 18 submits that by reason of the en-
hancement of the value of other lands of the said Grace
McQueeni, and of the other benefits and advautages
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which accrued to her and those representing her, the 1887
crown never became liable to make compensation for Méa};‘m
the lands in question in this matter. Y —

Paragraph 14 charges that the said William Mec- —
Queen, as heir-at-law of the said Grace McQueen,
inherited the said other lands which had. been so
enhanced in the value, and by the said deed of 6th
February, 1832, sold and convéyed the same to the
said Colonel By, and received from him such enhanced
value, by reason whereof the said William McQueen
received the wvalue of the lands in question in this
matter.

Paragraph 15 admits the '7 Vie. ch. 2, and also the
9 Vic. ch. 42, but as to the effect thereof craves leave
to refer to said acts. _

Paragraph 16 submits that upon the true construe-
tion of the said acts the benefit of the said proviso was
and is confined to Nicholas Sparks, therein mentioned,
and that the same did not extend to the lands in ques-
tion.

Paragraph- 17 submits that the claim against the
crown for compensation or damages by reason of the
taking of the lands in question in this matter was
personal estate of the said Grace McQueen, and passed
at her death to her personal representative, and not to
her heir-at-law; and by an act (2 Vic. ch. 19) it was
expressly enacted that from and after the 1st day of
April, 1841, all and every the provision of the said act,
8th year of King George the Fourth, ch. 1, should in
respect of claims brought forward after that period,
cease and determine.

Paragraph 18. And it was further by the last-men-
~ tioned act enacted that claims made before the said 1st
day of April, but not duly prosecuted as required by:
the said act, should thenceforward be barred, as if
they had never been made,
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Paragraph 19. And it was further by the last-

‘mentioned act enacted that it might be lawful for the

Lieutenant-Governor to issue a proclamation requir-
ing all persons to prosecute their claims within the
time so limited, or that such claims should thereafter
be barred. .

Paragraph 20 avers that on the 9th day of Septem-
ber, in the last-mentiofied year, such proclamation was
dulymade by the Lieutenant-Governor in Her Majesty’s
name, and the same was published in the official gazette
and claims, on behalf of Her Majesty, the benefit of the
said act and proclamation, and submits that thereby
all claims of every kind against Her Majesty, in res-
pect of the said lands, by the said Grace McQueen or
her representatives, or any person claiming through or
under them or either of them, including the suppliant,
became and were and are for ever barred on and after

. the 1st day of April, A.D. 1841.

Paragraph 21 admits that in pursuance of the acts
of 1844 and 1846 some part of the lands taken from
Nicholas Sparks for the said canal was restored to him,
and that no part of the land in question was ever
restored to the suppliant, or to those through whom
she claims,-aﬁd charges, that no land taken for the
canal from any other person was restored to the
owners under the said proviso and acts, other than to
the said Sparks.

Paragraph 22 admits the passing of the act of the
19th of June, 1856, (19 and 20 Vic.c. 45), and by virtue
thereof the lands in question became vested in Her
Majesty for the uses of the late Province of Canada,
and craves leave to refer to its provisions.

Paragraph 23 admits that by the British North
America Act the same lands, or so much thereof as
had not previously been sold or disposed of, became
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vested in Her Majesty for the use of the Dominion of 1887
Canada. MoQurex

Paragraph 24 denies that Her Majesty is a-trustee . &;m“_
for the suppliant of the said lands, or any part thereof. —

Paragraph 25 charges that from the original set-
ting apart and taking of the said lands, until the year
1843, the said lands were vested in Her Majesty, in
right of Her Imperial Crown, ddring all which time
the suppliant, or those through whom she claims,
might have proceeded against Her Majesty by petition
of right or otherwise in Her Majesty’s courts in
England, but they never did so.

Paragraph 26 charges that from the year 1843 to
the year 1856 the lands in question were vested in the
principal officers of Her Majesty’s Ordnance, and the
said principal officers of Her Majesty’s Ordnance were
also during all the times last mentioned in possession
thereof, and the suppliant or those under whom she
claims might, during all the last mentioned time, have
sued and impleaded the said principal officers in the
courts of the late province of Canada for the recovery
or restoration of the said lands, but they neglected so
to do.

Paragraph 27 charges that the suppliant and those
under whom she claims have been guilty of such
laches and delay in respect of the said claims as
precludes the suppliant in equity from now prosecut-
ing the same.

Paragraph 28 claims, under the provisions of the
Petition of Right Act, the statutes of limitations.

Paragraph 29 admits the presentation of the memo-
rial mentioned in the 23rd paragraph of the suppliant’s
petition and that after mature deliberation and con-
sideration the Privy Council refused to entertain it, of
which due notice was given to the suppliant.

Paragraph 30 submits on behalf of Her Majesty
2
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1887  that the petition shows no grounds for relief against
MoQueex Her Majesty in respect of any of the matters contained
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— Paragraph 31 submits that under no circumstances

is Her Majesty, as representing the Dominion of
Canada, answerable or responsible to the suppliant for
or in respect of any of the said lands heretofore sold or
disposed of, or in respect of the rents and profits of
any of the said lands and that the suppliant is not
entitled to any such account as prayed for in the said
petition.

Upon this petition and the answer thereto a
special case has been agreed upon, which is also
divided into paragraphs wherein it is admitted as
follows :—

Paragraph 1, admits that by letters patent of the
respective dates mentioned in the petition, the lots of
land therein mentioned, containing 600 acres, were
granted in fee simple to Grace McQueen.

Paragraph 2. That on the 17th February, 1827, the
act 5 Geo. IV, ch. 1, (commonly called the Rideau
Canal Act), was passed.

Paragraph 3. That on the 18th day of September,
A. D. 1827, Grace McQueen died intestate, leaving,
her surviving Alexander McQueen, her husband,
William McQueen her eldest son and heir-at-law.

Paragraph 4. That as set forth in the 8th paragraph
of this petition, prior to the death of Grace McQueen,
Colonel By, the officer in charge of the Rideau Canal
and works, acting under the provisions of the said
Rideau Canal Act, for His then Majesty, for the uses
and purposes of the said canal, had, from the parcels of
land patented as aforesaid, ascertained, set out and
taken possession of one hundred and ten acres thereof
which he thought necessary and proper for the pur-
poses of the said canal; and that the officers of
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Her Majesty’s Ordnance, or the purchasers from Her MoQueex
Majesty hereinafter mentioned, as the case may be, have 1. 0o,

had possession of the same from thence hitherto.

Paragraph 5. That as set forth in the 9th paragraph
of the said petition, the said Alexander McQueen, by
deed dated 31st January, 1832, released all his right,
title and interest in all the said lands to the said
William McQueen and his heirs, and that the said
Alexander McQueen died in or about the year 1851.

Paragraph 6. That by an indenture dated the 6th
February,1832, acopy of the memorial of which is put in
as evidence of its contents, the said Wm. McQueen, for
the consideration therein mentioned, purported to
grant, convey and confirm all the said lands patented
as aforesaid wunto the said Col. By, his heirs and
assigns.

Paragraph 7. That at the time of the execution of
the said indenture the said Col. By was the officer in
the service of His Majesty the late King William the
Fourth, who had in charge for His Majesty the said
canal and the works connected therewith and all the
lands set apart and taken therefor.

Paragraph 8. That the Rideau canal was completed
and opened for traffic some time in the month of May,
1832.

Paragraph 9. That on the 20th day of April, 1836, -

the act of the late Province of Upper Canada, 6 Wm.
* IV. ch. 16, was passed.

Paragraph 10. That on the 11th of May, 1839, the
act 2 Vic. c. 19, was passed, and on the 9th of Septem-
ber of that year a proclamation was issued and pub-
lished as set forth in the 20th paragraph of the answer
filed to the suppliant’s petition.

Paragraph 11. That on the 9th day of December,
1843,2 ;che act 7 Vic. ¢. 11, was passed.
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Paragraph 12. That on the 20th day of Ociober,
1845, the said Wm. McQueen died intestate, leaving
him surviving the suppliant, Lucy McQueen, who for
the purposes of this case is to be treated as his only
child, heiress-at-lJaw and next of kin. ,

Paragraph 18. That A.D. 1846, the act of the Legis-
lature of the late Province of Canada 9 Vic. c. 42, was
passed.

Paragraph 14. That in the year 1856 the act 19 and
20 Vic. c. 45, was passed.

Paragraph 15. That in the year of Our Lord 1859,
the Consolidated Statutes of Canada, chapters 24 and
36, were passed.

Paragraph 16. That in the year 1867 the DBritish
North America Act was passed.

Paragraph 17. That on 12th day of April, 1867, an
act was passed by the Parliament of Canada, called the
‘ Petition of Right Act.

Paragraph 18. That of the 110 acres of the lands
and premises so set out and ascertained and taken pos-
session of as aforesaid, only about 20 acres thereof have
been actually used for canal purposes.

Paragraph 19, sets out a provision of the 9th sec.
of 8 Geo. IV.c. 1.

Paragraph 20. That after obtaining the conveyance
of the 6th February, 1882, Colonel By took proceedings,
under 8 Geo. IV c. 1, to obtain by arbitration compen-
sation from His Majesty in respect of the lands now in
question.

Paragraph 21. That an award was made in the
matter of the said arbitration, whereby it was awarded
and determined that by reason of the enhancement of
the residue of the lands, whereof the said Grace
McQueen at the time of her death was seized, from the
construction of the canal, His Majesty, under the pro-
visions of the 9th sec. of the act, was notliable to make
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any compensation for the lands in question in this
matter.

Paragraph 22 That upon the action of the said
Col. By this award was afterwards affirmed by a jury
empanelled under the act.

Paragraph 23. That the documents relating to the
said arbitration and assessment proceedings, in the
three preceding paragraphs mentioned, are to be treat-
ed as part of the special case.

Paragraph 24. That the said McQueen, as heir-at-law
of the said Grace McQueen, inherited the said other
lands which are stated in the said arbitration proceed-
ings to have been enhanced in value, and which are
included in the said deed of the 5th February, 1832.

Paragraph 25. That no payment or compensation in
money has ever been made by the crown to Grace
McQueen, or to William McQueen, or to the suppliant,
or to any person claiming under them, for the 20 acres
actually used for canal purposes or for the residue of
the 110 acres set out, ascertained and taken possession
of as aforesaid, but not so used.

Paragraph 26. That in pursuance of the acts 7
Vic. ch. 11, and 9 Vic. ch, 42, some part of the lands
taken from Nicholas Sparks for the said canal was
restored to him, but that no part of the land in ques-
tion was ever restored to the suppliant, or to those
through whom she claims.

Paragraph 27. That on the 18th day of February,
A.D. 1869, the Under Secretary of State for Canada,
being duly authorized in that behalf to represent Her
Majesty, advertised for sale by auction a portion of the
said lands and premises for building lots, and on the
16th March, 1869, portions of the said lands were sold
for the benefit of Her Majesty in pursuance of the said

-advertisement and that such sale took place, notwith-
standing™a formal protest of the suppliant in writing
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and set out at large in this paragraph was served
upon the officer in charge of the Ordnance Lands
Department and on the several purchasers at the sale.

Paragraph 28. That in the same year, 1869, the sup-
pliant caused to be presented to the Privy Council of
Canada a memorial to the effect set out in the 23rd
paragraph of her petition, and that the Privy Council
after mature consideration and deliberation upon the
matters alleged in the said memorial, and on certain
reports made to the Council by the Department of Jus-
tice, to which department the said memorial had been
referred, to report thereon, resolved by an order duly
made and notified to the suppliant that the claim pre-
ferred by her could not be entertained, and that refer-
ence may be made to the documents referred to in
this paragraph for evidence of their contents.

Paragraph 29 is a verbatim admission of the mat-
ters of fact alleged in the 25th and 26th paragraphs of
the answer of the Attorney-General of Canada to the
suppliant’s petition.

The questions submitted for the opinion of the court
on the facts, documents and statutes referred to in the
foregoing case are as follows:—

“1st. Did William McQueen take the lands in ques-
tion, or any part thereof, as heir-at-law of Grace Mc-
Queen; and, if so, what part?

“9nd. Had Grace McQueen, at the time of her death,
as to the portion of the said lands taken and used as
aforesaid, any right to compensation or damages in
respect thereof ; and, if so, in respect of what portion
did such right pass to her heir or to her personal
representative?

“3rd. Werethe deeds dated 31st January, 1832, or 6th
February, 1832, or either of them, void at common law
or under the statute 32 H. 8, ch. 9, or otherwise ?

*4th. If the said lands, or any part thereof descended,
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is Lucy McQueen entitled to recover the same or any 1887

part thereof, or is she barred or precluded from so doing MoQosex
by the statutes of limitations, or laches, or otherwise ? g (3'0 N

“5th. If the said right to compensation or damages —
passed to the heir-at-law of Grace McQueen, in whom
would it be now vested ? Assuming it still to exist, is it
barred by the statute of limitations, or by laches, or by
the said arbitration proceedings, or otherwise? And
would the fact that there never has been any person
representative of Grace McQueen preserve the right as
against the statute of limitations ?

“6th. Is the statute of limitations any defence when
pleaded by Her Majesty in this petition of right under
the fact herein stated ?

“7th. If at the time of his death William McQueen
was residing out of Canada, and the suppliant was
then a minor, residing out of Ontario, and if the sup-
pliant has continued to reside out of Ontario ever
since, would that prevent the statute of limitations from
running in favor of Her Majesty, assuming that Her
Majesty can set it up as a defence to the petition ?

“8th. Is the suppliant entitled to recover by petition
of right the said lands, or any part thereof, under the
facts and circumstances herein stated ?

“9th. Is the suppliant entitled to recover by petition
of right compensation or damages for the taking of the
said lands or any part thereof under the facts and cir-
cumstances herein stated ¢

“10th. Is the suppliant entitled to recover by petition
of right the purchase money of the parts of the said
lands sold by the crown, and, if so, is she entitled to
interest thereon ? '

“11th. Isthe suppliant entitled to recover by petition
of right mesne rents and profits and, if so, from what
date ?

Mr. Gormully appeared on behalf of the suppliant
and Mr. Lash Q.C. for the crown.
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GWYNNE J.—(After reading the above statement of
the case delivered the following judgment in the
Exchequer Court:—)

“In the year 1876 a similar petition of right was
filed in this court by the heirs of the late Colonel By,
claiming relief in their favor, similar to that which
the suppliant, Lucy McQueen, now claims by her peti-
tion, and upon the answer of the Attorney-General
having been filed to the petition, a special case was
stated, wherein some questions were submitted to the
court similar to some of those which are now submit-
ted.

“The late Chief Justice of this court, Sir Wm. B.
Richards, delivered his judgment in that case dismiss-
ing the petition.

“Upon the argument before me of the present case it
was urged by Mr. Lash, upon behalf of the crown, that
any of the questions decided by Sir W. B. Richards in
that case, similar to those submitted now, should be
deemed concluded by his decision; and upon the
other side I was requested by Mr. Gormully to express
my own views in the case, independently of the judg-
ment of the late Chief Justice in the former case.

“In view of the apparent magnitude of the claim
asserted by the suppliant, and inasmuch as upon as
thorough a consideration of the case as I am able to
give it, I have arrived at the conclusion that there is
no ground whatever upon which the claim of the sup-
pliant to any portion of the relief prayed by her can be
supported, and as in some minor particulars my mode
of arriving at this conclusion may appear to be some-
what different from that by which the late learned
Chief Justice arrived at the like result as to the claim
of the heirs of Colonel By, I have thought it right that
I should state fully the mode of reasoning which has
satisfied my mind that the claim of the suppliant can-



VOL. XV1.] SUPREME COURT OF CANADA. 25

not be rested upon any foundation of either a legal or }f?f

equitable character. McQuEEN
“The act 8 Greo. 4, ch. 1 in its preamble recites that : Tgy &},EEN_

Whereas His Majesty has been most graciously pleased to direct

measures to be immediately taken under the superintendence of G\gntr;:; J-
the Military Department for constructing a canal uniting the waters Exchequer.
of Lake Ontario with the River Ottawa, and affording a convenient
navigation for the transport of naval and military stores, and where-
as such canal when completed will tend most essentially to the
security of this Province by facilitating measures for its defence and
will also greatly promote its agricultural and commercial interests,
and it is therefore expedient to provide by law any necessary faci-
lity towards the prosecution of so desirable a work.

And it was therefore enacted that the officer employ-
ed by His Majesty to superintend the said work should
have full power and authority to explore the country
lying between Lake Ontario or the waters leading
therefrom and the River Ottawa, and to enter into and
upon the lands or grounds of or belonging to any per-
son, and to survey and take levels of the same, or any
part thereof, and sel out and ascertain such part there-
of as he shall think necessary and proper for making the
said canal, locks, aqueducts, tunnels and all such other
improvements, matters and conveniences as he shall
think proper and necessary for making, effecting, pre-
serving, improving, completing and using the said
navigation, and also to make, build, erect and set up in
and upon the said canal, or upon the lands adjoining or
near the same, such and as many bridges, tunnels, aque-
ducts, sluices, locks, weilrs, pens for water tanks, reser-
voirs, drains, wharves, quays, landing places and other
works, as the officer aforesaid should think requisite
and convenient for the purposes of the said navigation
and also from time to time to alter the route of the said
canal, and to amend, repair, widen and enlarge the
same, or any other of the conveniences above mention-
ed ; and also to construct, make and do all other mat-
ters and things which he shall think necessary and
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1887 convenient for making, effecting, preserving, improv-
McQueEN ing, completing and using the said canal, in pursuance
Tug &'UEEN- of and within the true meaning of this act,doing aslittle

— damage as may be in the execution of the several pow-
Gwynne J. .

in the ers to him thereby granted.

Exchequer. By the 9nd section it was enacted that after any
lands or grounds should be set out and ascertained to be
necessary for making and completing the said canal,
and other purposes and conveniences thereinbefore
mentioned, the officer aforesaid was thereby empow-
ered to contract, compound, compromise and agree
with all persons, &c., &c., who should occupy, be pos-
sessed of, or interested in, any lands or grounds which
should be set out or ascertained as aforesaid, for the
absolute surrender to His Majesty, His heirs and suc-
cessors, of so much of the said land as should be re-
quired, or for the damages which he, she or they should
reasonably claim in consequence of the said intended
canal locks and other constructions and erections being
cut and constructed in and upon his, her or their
respective lands, and that all such contracts, agree-
ments and surrenders should be valid and effectual in
law, to all intents and purposes whatsoever.

By section 3 it was enacted that such parts and
portions of land or lands covered with water as might
be so ascertained and set out by the officer employed by
His Majesty as necessary to be occupied for the purposes
of the said canal, and also such parts as might, upon
any alteration or deviation from the line originally
out laid for the said canal, be ascertained and set out as
necessary for the purposes thereof, should forever
thereafter be vested in His Majesty, his heirs and
SUCCessors.

By the 4th section it was enacted that if, before the
completion of the canal through the lands of any
person, no voluntary agreement should be made as to
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the amount of compensation to be paid for damages 1887
according to the act, the officer superintending the MoQuern

said work should at any time after the completion of (S‘UEEN.

such portion of the canal, upon the notice or request in
writing of the proprietor of such lands, or his agent YZ’;’QZJ‘
legally authorized, appoint an arbitrator, &c., and Exchequer.
provision was made for the determination, by arbitra-
tors, one so appointed, another by the claimant and a
third by the two so appointed, of the amount to be
paid to such claimant.
Sections 5, 6, 7, 8 provided for submission of the
question of the amount to be paid to such claimant to
a jury, in case the officer superintending the work or
the party claiming should decline to abide by the
award of the arbitrators, and
By the 9th section it was enacted that in estimating
the claim of any individual to compensation for pro-
perty taken or for damage done under the authority

of the act, the arbitrators or jury assessing such
damages should take into their consideration the
benefit likely to accrue to such individual from the
construction of the said canal by enhancing the value
of his property: Provided also that it should not be
competent for any arbitrators or jury to direct any
individual claiming, as aforesaid, to pay a sum in
consideration of such advantages over and above the
amount at which the damages of such individual
should be estimated.

"Now the first question that arises under this act, as
it appears to me, is : At what instant of time did Grace
McQueen become, if she ever did in her lifetime
become, divested of her estate in the 110 acres, part
of the lands granted to her in fee? Unless she
became divested of the fee simple estate granted to
her, so that such estate in the 110 acres became, under
the provisions of the statute, absolutely vested in His
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1887 late Majesty King Greorge the Fourth, His heirs and suc-
MoQueex cessors, the estate granted to her by the letters patent
THE (S'UEEN_ in the whole of the lands therein mentioned, including
—— _ the 110 acres, must have devolved upon her heir-at-

Gv:ﬁﬁz " law William McQueen eo instanti of her dying intestate,

Exchequer. syhiect, however, to the interest of her husband as
tenant by the courtesy; but whichever be the correct
view to take makes no difference in the result.

That Grace McQueen did not become divested of
her estate immediately upon the lands deemed to be
necessary by the officer in charge of the construction
of the contemplated canal having been first ascer-
tained on survey and staked out upon the ground,
(which are acts that might have been done with-
out the owner of the land having any knowledge
whatever of them) appears to me to be clear from the
provisions of the 2nd and 4th section of the act; for by
the former the power given to the officer to cohtract
with the owners for the amount to be paid for the
lands, and for their surrender to His Majesty, is stated
to be given as a power coming into operation. only
after the lands shall have been set out and ascertained
to be necessary, &c., &c., and the section provides that
all contracts, agreements and surrenders made under
this power shall be valid and effectual to all intents
and purposes whatsoever.

Now, for what purpose could they be valid and
effectnal, unless it be for the purpose of vesting the
fee of the lands required in His Majesty, and how
could they operate for that purpose if, eo instanti of
the lands having been set out and ascertained, and
therefore before the officer became empowered by the
act to contract with the owner, the fee simple estate
of such owner had become divested out of him and
vested absolutely in His Majesty by the terms of the
act? Then, again, by the 4th section the period
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during which the officer in charge is empowered to 1887

enter into contracts with the owner of land taken, MJ&EEN
while such owners are deprived of all powers of . &mnx.
having the amount of compensation to be paid to —

them determined by compulsory process, is made to G‘;;{?QZJ'
extend over the whole period that the works shall be Exchequer.
in progress of construction through the lands of the
respective owners. The right of the owner to have
the amount of his compensation determined by arbi-
tration does not accrue to him until after the comple-

tion of the canal through his lands. The section says:

If before the completion of the canal through the lands of any
person no voluntary agreement shall have been made as to the
amount of compensation to be paid for damages according to this
Act, the officer superintendent of the work shallat any time after
completion of such portion of the canal, upon notice or request in
writing of the proprietors of such lands, appoint an arbitrator, &ec.
&e.

This section secms to me to regard the former
owner as still proprietor of the land taken during the
whole period that the work through his land is in
progress, and at least until the time stated, when in
default of a voluntary agreement having been entered
into the proprietor of the land may enforce an arbitra-
tion to determine the amount to be paid to him for
compensation. Then, again, the provision in the 9th
section, that in estimating the claim of any person to
compensation for property taken the arbitrator or jury
assessing such damage shall take into consideration
the benefit likely to accrue from the construction of
the canal by enhancing the value of his property
(namely the portion not taken), seems to exclude the
possibility of any person being entitled to compen-
sation for lands taken, other than the person entitled
to the estate in the land ; for, if before a voluntary agree-
ment should be entered into, and before the amount of
compensation to be paid to an owner in fee for land
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taken from him should be determined by an award or by
the verdict of a jury, and eo instanti of the required
land being set out and ascertained by a survey, the
owner should have become divested of his estate and
the lands so set out should have been absolutely vest-
ed in His Majesty, and the title of the former owner in
fee turned into a claim merely for compensation which
upon his death, intestate, would devolve upon his
personal representative, and if such personal represen-
tative could claim the compensation, the provisions of
the 9th section could not be carried into effect; for such
person, if entitled to recover, could by no possibility
have his right affected by the benefit which the con-
struction of the canal would attach to the remaining
lands not taken which would belong to the heir-at-law
of the intestate deceased. Moreover, the 4th section
which alone provides for the ascertainment by com-
pulsory process of the amount to be paid for land
taken, names the proprietor of the land as the only
person who can bring into action the compulsory
process, and he is the only person with whom the
provision of the 9th section would be given any effect.
It is, moreover, contrary to the spirit of legislation to
deprive any person of his estate in lands by expropri-
ation for the public use, unless upon voluntary agree-
ment, or until compensation shall be secured, by some
process of law provided for the purpose, such as are
the provisions contained in the various Acts of the late
Province of Canada, affecting the Board of Works,
whereby it was provided that until payment and
tender into court of some amount as and for com-
pensation and submission to arbitration, in the absence
of a voluntary agreement to determine the amount
which should be paid, the owner of the lands required
for the public use does not become divested of his
estate.
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For these considerations, I think the proper con- 1887
struction to be put upon the act, notwithstanding the Mca;;m
words of the 3rd section, is that the original owner, at [ &‘UEEN.
the time of the lands being first set out and ascertain- Guyome J.
ed by survey on the ground, and his heirs, do not inthe
become divested of their estate in the land, at least Excﬂler'
until after the expiration of the period given by the
act for the officer in charge to enter into a voluntary
agreement with such owner, unless it be in virtue of
an agreement being entered into with such owner.

The provisions of the -act, 6 Wm. 4 c. 16, seem to
me to confirm this view, for that act contemplates, and
makes provision for the case of parties acquiring title
to lands 1aken after the commencement of the works,
for in a proviso to the 8rd section of that act it is
enacted that in all cases of a sale of property made
after the commencement of the works, compensation
shall be made, either to the former owner or to the
agsignee, as it may appear just to the arbitrators under
the facts proved to them.

" Now the statute 8 Geo. 4 ¢. 1, was passed on the
17th February, 1827, and Grace McQueen died intes-
tate, as is stated in the special case, upon the 11th of
September, 1827, after Coloncl By had set out and
ascertained, but how is not stated, the 110 acres par-
cel of the 600 acres of which she was seized in fee.
The special case does not allege that when she died
the canal had been constructed through her lands. In
view of the period which had elapsed since the passing
of the act we might safely conclude that it had not,
but the special case does not even allege that any
part of the works had been commenced when she
died. In the view, however, which I take it would
make little difference if they had been because,
for the reasons which I have already explained,
I am of opinion that when she died intestate,
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without any contract having been entered into with
her by Colonel By, her heir-at-law, Wm. McQueen,
to whom his father only tenant by the courtesy,
had released all his right, was the only person with
whom a contract could have been entered into by Col.
By under the provisions of the act, and it was com-
petent for him to enter into a contract in respect of the
110 acres so taken. In this result, although arrived at
in a different way, I entirely concur with the judg-
ment of Sir. W. B. Richards in the case instituted in
this court by the heirs of Colonel By against the
Crown (1). The cases of Richards v. The Attorney-
General of Jamaica (2), and Frewen v. Frewen (8)
donot appear to me to have any bearing upon this
case, for the question which arose in those cases
was who was entitled to the compensation, into a
claim for which what had been real estate was
by certain acts of Parliament clearly converted,
whereas here there is no question as to the per-
son entitled to receive compensation for the land
taken; but the question is, whether the heir-at-law of
a former owner is entitled to have vested in him land
taken from his ancestors upon the ground of its
ceasing to be used for the purpose for which it
was taken. Moreover, for the reasons I have given,
I am of opinion that no conversion of realty into
personalty was effected by 8 Geo. IV, ¢. 1, at least
not during the period therein mentioned within
which voluntary agreements might be entered into,
nor until the arrival of the time when, by the act, the
right was vested in the proprietors of lands taken of
proceeding to obtain compensation for the lands
taken by compulsory process, in case a voluntary con-
tract should notbe entered into before the arrival of that

(1) Tylee v. The Queen 7 Can. (2) 6 Moore P.C. 381.
S. C. R. 651. (3) 10 Ch. App. 610.
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time. Neither have the cases as to the right to money 1887
agreed to be paid for the purchase of lands not yet con- M(;a.;gx
veyed when the vendor dies, passing to his personal , Qumm.
representative, any bearing upon this case, because -—
then the amount of the purchase money has been ascer- Gvfg’:ﬂg I
tained by the contract of the parties enforceable in Exchequer.
equity, and they proceed upon the principle thatequity T
regards as done,what hasbeen validly agreed to be done.
And, moreover, there is no question here as to any right
to compensation, or as to who was the party entitled
thereto. William McQueen,then,being competent to con-
tract in respect of the 110 acres, appears to have entered
into a contract with Col. By for the sale of all his estate
and interest therein for the consideration of two hund-
red and twenty pounds provincial currency paid to
him, for this I take to be the conclusion to be arrived
at upon the true interpretation of the transaction expres-
sed by the indenture of the 6th February, 1832.

From the memorial of that indenture which has been
produced and has been agreed to be taken as evidence
of the contents of the indenture itself, it appears that
thereby William McQueen, described as heir-at-law of
Grace McQueen, in consideration of twelve hundred
pounds of lawful money of the Province of Upper
Canada, to him paid, the receipt whereof is thereby
acknowledged, did give, grant, bargain, sell, assign,
release, transfer, convey and confirm with covenants
of seizin, right to transfer, freedom from incumbrances,
quiet enjoyment and general warranty unto the said
John By, habendum, to him and his heirs forever, the
600 acres granted to Grace McQueen by the precise
description covering the whole 100 acres, as contained -
in letters patent of the 20th of May and the 10th of
June, 1801.

Now‘, whether the money so paid to Wllham McQueen

was or was not the money of His then Majesty is a
]
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1887  matter with which neither William McQueen nor any
MoQuery person claiming under him can have anything to do.
TaE &EE «. Whether it was in whole or in part Col. By’s money, or
—— _ money belonging to the crown over which he had con-
G"{’,{’:ﬁg"' irol, was a matter in which Col. By and the crown
Exchequer. yrere the sole parties concerned and if Col. By choseto
~ apply hisown money in satisfying William McQueen to
the full value of the lands taken from him for the pur-
pose of the canal,all claims of William McQueen or ofany
person claiming under him to have any compensation
for the landsso taken would be satisfied and discharged
equally as if the money applied in paying him had
been the monies of His Majesty or public monies under
the control of Col. By. Whether Col. By in such a case
could or could not procure reimbursement from the
crown for monies so advanced by him out of his own
pocket would be a matter wholly between himself and
the crown, and after the payments so made to William
McQueen the latter could not ever after, nor could his
heirs-at-law, be heard to assert, under any circum-
stances whatever, a right to have any part of the land
so paid for re-conveyed to him or them founded upon

the assertion that the land had not been paid for.

Whether an estate did or did not pass by the deed
executed by William McQueen would be a matter of
no importance, for the deed still stands as a conclusive
acknowledgement that it was as and for the purchase
money for the whole 600 acres that the £1,200 was
paid, and if no estate in the 110 acres passed, still the
fact remains that William McQueen got paid the full
value of these 110 acres upon the faith that, upon the
execution of the deed, whatever estate, right, title or
interest he had therein was divested out of him and
his heirs for ever, and in fact and in law all title and
interest of him and his heirs therein became thereby for-
ever extinguished ; but as it appears to me, the estate o
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William McQueen in the hundred and ten acres 1887
equally as in the residue of the 600 acres did at law MOEEEEN
pass by the deed, notwithstanding at least anything., EQUEEN.
contained in the statute of 32 Henry 8 ch. 9, which, —
in my opinion, has no bearing upon the case. That Y,{‘;ﬁg J.
act was passed to make void all deeds executed to the Exi}ﬁ‘iue"'
prejudice of persons in possession by persons out of
possession to persons out of possession, under.the cir-
cumstances stated in the act.

If A, by the command of and as the agent and servant
of B,disseised C,and some years afterwards A, being
still in possession as the agent and servant of and upon
behalf of B took a conveyance identical in terms with
that of the deed of the 6th February, 1832, from the
heir-at-law of C, or from C himself, without any re-
entry having been made by him, such a conveyance
was never supposed to be within the act. The trans-
action would not be within the mischief pointed. at
by the act, and so would not be within the operation
of it ; the conveyance would at law operate as a release
and the legal estate of the heir of B or of C, as the case
might be, could undoubtedly in law become released
to and vested in A whatever right in equity B might
be able to enforce against him. Now that is the case
here: Col. By as the agent of His Majesty, who could
_ never Be himself in actual possession, entered upon
and took actual possession of the 110 acres in the life-
time of Grace McQueen; while in such actual posses-
sion as the servant of and in behalf of His Majesty, he
takes the conveyance from William McQueen heir-at-
law of Grace while he is out of possession. Such a con-
veyance is a good conveyance at law by way of release
unaffected by the statute of Henry the eighth equally as
the conveyance to A by the heir-at-law of C in the
case above put; and His Majesty would have equal
equig to enforce his rights against his agent and ser-
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1887 vant Col. By as, in the case put, B would have against
M(;al;l;EN A. The person out of possession executing such a deed
Tug (S;mzn to the person in actual possessipn could not, nor could
Gwyn_ne ;. his heir-at-law,ever after be ?eard tobasz a claim toany
inthe part of the land comprised in the conveyance founded
Exchequer. o the contention that the conveyance was void within

" the statute of Henry the eighth.

The deed then of the 6th February, 1832, not having
been avoided inlaw as to the hundred and ten acres in
question by reason of anything contained in the statute
of Henry the eighth, the effect of that deed as tothose
110 acres was, in my opinion, to make it operate as a
contract or agreement made with Col. By as agent of His
Majesty within the provisions of 2nd section of 8 Geo.
4 ch. 1, and so by force of that statute to vest those 110
acres absolutely in His then Majesty, His heirs and suc-
cessors, free and absolutely released and forever dis-
charged from all claims whatsoever of the said William
McQueen and his heirs, whose title thereto became
utterly extinguished, leaving Col. By, if the monies
paid by him to William McQueen in respect of the hun-
dred and ten acres were his own, to claim indemnity
therefor as best he could from the crown. Had he pre-
sented his claim in the shape of a purchase made by
him on behalf of His Majesty, at the rate of two pounds
per acre, possibly his claim might have been recog-
nized ; but he does not appear to have done so, but on
the contrary, as in paragraph 20 of the special case is
stated, he, some time after the execution of the convey-
ance of the sixth day ot February, 1832, took proceed-
ings under the act 8 Geo. 4 ch. 1, to obtain by arbitra-
tion compensation or damages from His Majesty in
respect of the lands comprised in the said indenture
of the 6th February, 1832, and therein he claimed
compensation for the lands now in question, and there-
upon, as in paragraph 21 of the special case is stated,
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an award was made in writing in the cause of the said = 1887
arbitration proceeding, whereby it was awarded and MoQoaes
determined that by reason of the enhancement of the Tag &EE "
value of the other land, which at the time of her death
belonged to the said Grace McQueen, and of the bene- Y the v
fits and the advantages that accrued to her and those Excff_‘_l_“‘""
claiming under her from the construction of the canal,
as provided in the ninth section of the said act, His
Majesty was not liable to make any compensation for
the lands in question in the matter taken under the
act, and as is stated in paragraph 22 of the special case.
Afterwards Colonel By, being dissatisfied with the
said award, duly caused a jury to be summoned under
the provisions «f the said act to assess the said dam-
ages and compensation claimed by him, and the jury
delivered their verdict to the same effect as the said
award.

By paragraph 23 of the special case it is agreed that
the documents relating to the said arbitration and
assessment proceedings in the three preceding para-
graphs mentioned are to be treated as part of the
special case. '

I have repeatedly tried to get these arbitration
papers which are so made part of the special case and
have deferred giving judgment in the case for a long
time in the hope of getting them, but either for the
reason that they have been mislaid and cannot be
found, or for some other reason, they have not been
farnished to me. I was particularly anxious to see
them, as I think that if produced they would probably
remove what I cannot but think is an error in the
admission in the special case, where it is said that it
was Col. By himself who took the proceedings in
arbitration. '

He could not have done so while he was the officer
in charge of the canal representing the crown and in
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re Holmes (1) cited in the argument it appears that the
arbitration took placein 1840 in consequence of a claim
for compensation having been made by the trustees of
the will of Col. By, who, as also appears in that case,
died upon the 1st February, 1836.

When it is said in the special case that the arbitra-
tion took place at the instance of Col. By as claimant
we must assume it to have taken place after he ceased
to be the officer in charge of the canal upon behalf of
the reigning Sovereign and when some other person
as officer in charge represented the Sovereign.

Now Col. By having purchased the lands described
in the conveyance of the 6th February, 1832, and
having procured those lands to be, by that indenture,
conveyed to himself, could not, it may be admitted, as
against the crown, have asserted an interest in the
110 acres set apart for the use of the canal, although
the effect of persons in a position of trust purchasing
in their own name lands required for the purposes of
their trust was not at that early period very well
understood in Upper Canada; however, it was the
crawn alone who could object and it was competent
for the Sovereign to waive his strict rights and as an
act of grace to recognise Col. By as the proprietor of
the land in question and so recognising him to enter
into an arbitration with him as with any other pro-
prietor of land taken for the purposes of the canal
under the provisions of the act 8 Geo. 4 ch. 1. It was
only in the character of proprietor of the land that
Col. By could have claimed to have an arbitration
under the act, and the special case admits that the
arbitrators appointed and the jury summoned to assess
the amount of compensation if any to be paid to Col.
By for the hundred and ten acres, were so appointed
and summoned respectively under the provisions of
the act, and that they adjudged and determined that

1) 2 J. & H. 527.
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under the provisions of the act he was not entitled to 1887
the payment of any sum of money by way of compen- MoQosey
sation, for that the enhanced value attached by the McQ”t;EnN :
construction of the canal to the residue of the land, —
not taken, was sufficient and complete compensation Gwiflntrﬁi I
for the value of the land taken. Exchequer.
We have seen that if any pecuniary payment by
way of compensation had been awarded it was com-
petent for the arbitrators and jury to say whether it
was, under the particular circnmstances of the case, to
be paid to the claimant Col.. By as assignee of the
former owner, or to the former owner; and as Col. By
paid William McQueen at the rate of two pounds per
acre for the land taken for the canal, there can be no
doubt, in justice, if any sum had been awarded it
would have been made payable to Col. By and not to
William McQueen or any person representing him.
The arbitrators and jury having adjudged and deter-
mined that no sum was payable under the provisions
~of the act for the reasons above given, Col. By, who
had paid William McQueen two pounds per acre for
the land, was compelled to be content with the benefit
received by him in the enhanced value attached by
the work to the residue of the land which he bought
from William McQueen.
Under the circumstances I am unable to see upon
what principle of law or equity any claim in favor of
the heir-at-law of William McQueen can be asserted
as founded upon the allegation that “mno pecuniary
compensation was paid by the crown to Grace
McQueen or to William McQueen, or to any person
claiming under them,” as admitted in the special case
and asserted in the petition of right filed in this case.
It would be difficult to reconcile with any principle of
law or eéquity the recognition of such a claim founded
upon the fact that the crown ez gratid abstained from
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1387 insisting, as against Col. By, upon rights which it
MOQUEEN might have insisted upon and granted him an arbitra-
Tag Quzmx. tion under the act, treating him as being, as the inden-

—— _ ture executed by William McQueen represented him
Gmﬁzl to be, the proprietor, as purchaser for full value from
EX"ES“""‘William McQueen, of all the land in question.

But it is said that the law does not permit more land
to be taken from any person by process of expropriation
for a public purpose than is necessary for the purpose,
and that if more be taken than is necessary for the pur-
pose for which it is taken the part not used reverts upon
the non-user or cesser of use at common law to the
former owner, although at the time of expropriation
the full fee simple value of the land taken may have
been paid to the former owner from whom it was
taken.

Upon this assertion of right is founded the claim
made in this case, that 90 acres of the 110 taken not
being used, as is said, directly or indirectly, for
the purposes of the canal have reverted to the
heir-at-law of Grace McQueen, although it appears
in the case Col. By paid to him the full value of the
whole 110 acres, under the belief that the legal estate
therein, as well as in the residue of the lands granted
to Grace McQueen by the letteis patent of the 20th of
May and the 10th of June, 1801, had passed to Col. By
in virtue of the indenture of the 6th Fehruary, 1832,
executed by William McQueen. That the land of a
private person cannot legally be expropriated for a
public purpose to any greater extent than is necessary
for the purpose for which it is expropriated may be
admitted, but it is plain that the right to restrain
expropriation beyond what is necessary for the purpose
of the expropriation must be exercised at the time of
the expropriation.

There must be some mode of determining then what
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is necessary ; and with respect to the expropriation for 1887
the purposes of this canal, the mode of determining Mo‘é}:m
what was necessary is in express terms provided by . . (3.17 _—
the act 8 Geo. 4 ch. 1; but when the land required for

the particular purpose is ascertained and determined G“{ﬁﬂz J.
by the means provided by the Legislature for that pur- Exchequer.
pose, and the estate of the former owner in the land T
has been by like authority divested out of him and

vested in the crown, or in some persons or body
authorized by the legislature to hold the expropriated

land for the public purpose, if the estate of which the

former owner is so divested be the fee simple, there is

no reversion nor anything in the nature of a rever-

sionary right left in him in virtue of which he can at

any subsequent time claim upon any principle of the

common law to have any portion of the land of which

he was so divested to be revested in him, by reason of

its ceasing to be used for the purpose for which it was
expropriated. With respect to the particular act in

question here. the late learned Chief Justice Sir John
Robinson in the Court of Queen’s Bench for Upper

Canada, in Doe. Mallock v. H. M. Ordnrance (1) thus

expresses himself :

The Legislature passed in 1827, the act 8 Geo. 4,ch. 1, for granting
certain facilities to the government for the construction of the Rideau
Canal. They recite in it that “the work would tend most esseutiaily
to the security of the province by facilitating measures for its defence
as well as promote greatly its agricultural and commercial interests”
and when this double public advantage is considered we cannot doubt
that the Legiclature intended that the discretionary powers which
they were about conferring upon the military officers to be intrusted
by His Majesty with the superintendence and charge of the canal
should be such as would enable them to carry out the design on what
they might consider an efficient and proper scale with reference to
the protection and security of the work in war as well as in peace.
I have so held on several occasions when it was made a, question
before me at nisi prius whether the lands which the military engi-
neers had;taken were in fact necessary.

1y 3 U. C. Q. B. 388,
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Although there might possibly be such an evident abuse of the
powers given by the statute as would make it right to hold that
what was pretended to be done under its provisions was not in fact

THE QUEEN. done with a view to execute its powers but only under colour and

Gwynne J,
in the
Exchequer.

pretence of its authority, yet it has always appeared to me that
wherever there could be said to be any room for question as to the
necessity, it ought to be assumed that the public officers had used
their discretion fairly and in good faith, in which case the question
of the land being necessary or not necessary must be governed by
their judgment and not by the judgment of any court or the opinion
of any other person public or private, and this appears to me to be
not only legal but highly reasonable when we consider the great public
interests involved on the one hand, and on the other the care taken
to secure to every individual whose property may be taken possession
of a just compensation for its value.

A passage from Mills on Eminent Domain (2 Ed.) was

cited on the argument in support of the claim which is

asserted as a common law right upon the part of the sup-
pliant as heir-at-law of William McQueen, but that pas-
sage refers to a case where the estate or interest expro-
priated is an use or easement : when the fee simple is
the estate expropriated that author expounds clearly
what is the language also of the common law.

At section 50 he says:—

It is the exclusive privilege of the Legislature to determine the
degree and quality of interest which may be taken from an indivi-
dual as well as the necessity of taking it. An easement or usufruct
may be taken or the entire property may be taken so as to be vest-
ed absolutely, without reversion to the original owner in case of a
change in the use, In such case the owner is paid the entire value
of the land and should have no reversion. When only an easement is
taken it is presumed that the full value is not given and that the owner
receives alesser amount when there is reserved to him the chance of
reversion on a discontinuance of the public user. * * * When the
full value has been paid the land with all the materials thereon be-
longs to the public, there is no right of easement remaining in the
owner and the lands so taken may be sold for other purposes. Land
taken originally for an almshouse or hospital may, after years of in-
crease in the population of a city, become unsuitable for such pur-
poses and may be sold by the public. Otherwise the owner having
received the full value of his land might either compel the public tq
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continue a public institution in an unsuitable place or receive in ad- 1887
dition to the value of his land the erections made on it.* * * When the MOETT:EN
state takes land for its own purposes it is presumed to take the fee. v

Now if the arbitration which took place with Col. By
in respect of the land in question,instead of having been G‘i"g the I
had with him, as the special case states, had taken place Exchequer.
withWilliam McQueen,and the arbitratorsand jury had =
adjudged and determined, as they did upon the arbitra-
tion with Col. By, that the enhancement in value put
upon the adjoining lands of William McQueen not taken
(by the construction of the canal) gave to him full
value for the land taken, such an award having been
authorised by the act, when the fee in the lands taken
became as it did by force and operation of the statute
vested in the crown to the same extent as if a money
value had been paid by the crown directly to William
McQueen,the fact that any part of the lands taken under
the act ceased to be used for the purposes of the canal,
couldnot have theeffect of revestingin WilliamMcQueen
or his heirs the land taken, and which had ceased to
be used for the purposes for which it wastaken. Noth-
ing short of another act of parliament could divest the
crown of the fee which was vested in it by the act 8
Geo. 4 ch. 1, or anthorize the appropriation of the lands
so vested in the crown to any other purpose than stated
in the act. A case of Mulliner v. Midland Ry. Co.(1) was
relied upon by the learned counsel for the suppliant,but
that was a decision rendered upon 127th sec. of the Im-
perial Statute 8 and 9 Vic.,ch. 18,usually called the Land
Clauses Consolidation Act,a section which directs a
much more natural and equitable appropriation of land
not required for the purpose for which it was acquired
than to give it back to the original owner who was
already paid for it and who might no longer have any
interest in any adjoining land, which is the unnatural

Tre QUEEN.

(1) 11 Ch. D. 617.
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and inequitable appropriation which in such a case is
by the learned counsel for the suppliant attributed to
the common law. That section enacts as follows :—

And with respect to lands acquired by the promoters of the under-
taking under the provisions of this or the special act or any actin-
corporated therewith, but which shall not be required for the pur-
poses thereof be it enacted as follows: Within the prescribed period,
or if no period be prescribed, within ten years after the expiration of
the time limited by the special act for the completion of the works,
the promoters of the undertaking shall absolutely sell and dispose of
all such superflous lands and apply the purchase money arising
from such sales to the purposes of the epecial act, and in default
thereofall such superfluous lands remaining unsold at the expiration
of such period shall thereupon vest in and become the property of
the owners of the land adjoining thereto in proportion to the extent
of their lands respectively adjoining the sama.

Then the 128 sec. enacted that before the promoters of
the undertaking should dispose of any such superflu-
ous lands they should, unless such lands be situate
within a town, or be lands built upon or used
for building purposes, first offer to sell the same to
the person then entitled to the lands, if any, from which
the same were originally taken,or if such personrefuseto
purchase the same or cannot after diligent enquiry be
found, then that the like offer should be made to the
person or to the several persons whose lands should
immediately adjoin the lands so proposed to be sold.

I have hitherto treated the case as if Grace McQueen
had died seized in fee of the land in question, and that,
having died intestate, as is admitted in the case, the
lands descended to William McQueen who, by force
of the contract made with him by Col. By, received
full value for the lands taken, and that his estate
therein by force of such contract, for giving effect to
which the deed-of the 6th February, 1832, was execu-
ted, and by force of the statute operating upon the
contract made with Col. By, the crown’s agent in the
matter, for the sale of the land to him, became vested
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in His then Majesty, his heirs and successors forever, 1887
under the provisions of the statute in that behalf. But Mo\&r‘ém
assuming Grace McQueen to have become during her, &mm.
lifetime divested of her estate in the lands, and that —
therefore upon her death intestate those lands did G‘fg";ﬁg"'
not descend to her heir-at-law William McQueen, (it Exchequer
is unnecessary to notice the interest of her husband as
tenant by the curtesy), still the claim which is
asserted upon the petition of right on behalf of the
suppliant would not be a whit advanced.

If Grace McQueen was not seized of the land in
question at the time of her death it must have been
solely because the statute 8 Geo. 4 ch. 1 had already
operated in her lifetime to divest her of her estate and
to vest the lands in fee in his then Majesty, his heirs
and successors forever, for the purposes of theact. I
have already referred to the difficulty which, as it
appears to me, such a construction of the act would
create as to the awarding compensation if none had
been agreed upon between Grace McQueen and Col.
By in her lifetime and I do not propose to refer to it
again, but shall assume, as has been argued in the
suppliant’s interest, that she had by the operation of
the act become divested of her estate in the land in
her lifetime and that her rights had become converted
into one merely of a right to compensation which
upon her death passed as personalty.

Assuming it to have so passed, it would have been
a right enforceable at the suit or demand of a personal
representative. Although beneficially it would have
belonged to the next of kin, if when her heir-at-law
William McQueen in this character of assumed owner
of the land in question received, as he did receive
from Col. By, the price agreed upon between them as
the full value of the land taken, he at least could have
no pretence of claim in his character of next of kin to
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any further compensation; but assuming for the sake
of the argument that there were other persons who as
next of kin of Grace McQueen would have had an
interest in regarding her claim as a mere personal
demand and who would not have been prejudiced in
the assertion of their demand by reason of William
McQueen having wrongfully received, if it was
wrongful in him to receive, the full value of the land
taken, such a claim could only have been asserted, if
at all, under the act.

And whether it could have been enforced under the
act or not, either before or after the time limited in
that behalf by the statute 2nd Vic. ch. 19, matters not,
for it is obvious that a claim which a personal repre-
sentative of Grace McQueen could have asserted in
the interest of her next of kin and which never was
asserted, could never be made the foundation of a claim
at the suit of an heir-at-law of William McQueen, who
either rightfully or wrongfully received payment of
the full value of the land taken and covenanted to
warrant and defend his vendee in the enjoyment of
the estate, which in consideration of such payment he
purported to convey, to have re-vested in such heir-at-
law the fee simple estate in the lands purported to be
sold by his ancestor, upon the ground of the land sold

ceasing to be used for the purpose for which it was

acquired. The non-payment of any demand, if any,
which a personal representative of Grace McQueen
might have had could never be made the basis or
support of a demand at the suit of the heir-at-law of
William McQueen to have revested in him any portion
of the lands described in the indenture of the 6th
February, 1832, after the execution of that indenture
by William McQueen, whether that indenture was
effectual or not for passing the estate which it profes-
sed to pass. '
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If, then, the suppliant is not, upon principles of 1887
the common law, entitled as heir-at-law of William Mmm
McQueen to the relief claimed in her petition of right . &mEm
filed in this case, and for the reasons already givenl —
am of opinion that she is not,she cannot have acquired G"f’,{’;ﬁﬁ T
any title to such relief unless it be by force of some Exchequer.

act of the legislature.

It is, however, contended that the proviso set out in
the suppliant’s petition ot right as being contained in
the 29th section of the act of the Parliament of
Canada, 7 Vic. ch. 11, has the effect of conferring
upon the suppliant the right asserted by her in her
petition of right.

That act recited among other things that divers
lands and real property being within the province of
Canada had been at various times set apart from the
crown reserves or from the clergy reserves,and had been
placed under the charge and control of the officers of
Her Majesty’s Ordinance or of the Commander of the
Forces for purposes connected with the defence of the
province and the service of the said department, and
that divers other lands and real property had been at
divers times purchased for like purposes, and conveyed
or surrendered to, or in trust for Her Majesty or Her
royal predecessors, or had been taken for like purposes
under the authority of some act or acts of the legisla-
ture of the late province of Lower Canada or of the late
province of Upper Canada,and are by the provisions of
such acts vested in Her Majesty, and the price or com-
pensation of and for the same hath been paid out of the
funds provided for that purpose by the parliament of the
United Kingdom, and that it might be expedient
that such parts of the said lands as might not be
wanted for the service of the said department or for
the military defence of the province should, from time
to time, be sold or disposed of.
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And it was therefore enacted that all lands covered
with water, canals, &c., within the province of Canada,
and at the time of the passing of the act vested in Her
Majesty or in any person or persons, officer or officers,
in trust for Her Majesty and set apart and occupied
for purposes connected with the military defence of
the province, or placed under the charge and control
of the officers of the said Ordinance Department or of
the commander of Her Majesty forces, or other military
officer or officers, whether the same have become vested
in Her Majesty or her royal predecessors for such pur-
pose by the cession of this province, or have been by
her or them set apart or transferred from the lands of

‘the crown or from the clergy reserves, or have been

purchased for such purpose by any person or officer
and paid for out of the funds provided for that pur-
pose by the parliament of the United Kingdom. and
surrendered or conveyed to Her Majesty or her royal
predecessors, or to some person in trust for her or them,
or have been set apart or transferred, or have been
taken for any such purpose under the authority of any
act, or law in force in this province or in any part thereof
by whatsoever mode of conveyance the same shall
have been purchased or taken, and whether in fee or
absolute property, or for any life or lives or, term or
terms of years, or for any lesser interest or a titre de
cens, and more especially the lands and other real pro-
perty mentioned and described in the schedule annexed
to the act, shall be and the same are hereby vested in
the principal officers of Her Majesty’s Ordinance in
Great Britain, and their successors in the said office
according to their respective nature and quality, and
the several estates and interests therein subject to the
provisions of this act, and in trust for Her Majesty,
her heirs and successors, for the service of the said
department, or-for such other services as Her Majesty,
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her heirs or successors, or the said principal officers, 1887
shall from time to time direct. M(;a;;Ey
In the schedule above refered to, is particularly, ;.. (Simm.
described the Rideau Canal and the lands purchased —
taken or set out and ascertained as necessary for the G‘}‘Z’:ﬁg‘"
purposes of the said canal, and marked and described Excffi“e"
as necessary for such purpose on a certain plan lodged
by the late Lieut.-Col. By, of the Royal Engineers, the
officer then employed in superintending the construc-
tion of the said canal, in the office of theSurveyor
CGreneral of the late province (of Upper Canada), and
signed by the said Lieut.-Col. By, and now filed in
the office of Her Majesty's Surveyor-General for this
province, and all the works belonging to the said canal
or lying or being on thesaid lands.
Then the 12th section of the act authorized the
principal officers to sell or exchange or to let and
demise the lands so vested in them, and the 13th
section enacted that the monies to arise from such
sales, demises, &c., should be applied to such purposes
as Her Majesty, heirs or successors, should direct.

The act also authorized the principal officers in their
discretion to acquire other lands, &c., for the service
of the department or for the defence of the province,
and made provision for the mode of acquiring such
lands.

The act also contained clauses having peculiar rela-
tion to lands acquired in that part of the province
formerly constituting Lower Canada and placed
under the control of the principal officers. The 9th
section in which the proviso relied upon by the sup-
pliant is found in one of those sections—it enacts—
that it :

Shall be lawful'for the said principal officers to grant any censitaire
holding lands or other real property, within the censive of any
seigniory vested in them under the provisions of this act, a commu-

4 .
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tation from all seigniorial rights, burthens and charges on such lands
or real property on the same terms and conditions on which such
commutations might be granted by Her Majesty without this act,
but the lands or real property, with regard to which such commuta-
tion shall be granted, shall hereafter be held in franc-aleu roturier,
as shall also any lands or real property which, being within the
boundaries of any seigniory vested in the said principal officers
under provisions of this act, shall be granted or conveyed by them
to be holden otherwise than censive, provided always that nothing
herein contained shall prevent the said principal officers from grant-
ing any lands or real property within any such seigniory to be held
en censive, if they and the grantee shall so agree—provided
always and be it enacted that all lands taken from private owners
at Bytown under the authority of the Rideau Canal Act for the uses
of the canal which have not been used for that purpose be restored
to the party or parties from whom the same were taken.

How this proviso, the operation of which, if given
effect to, would be so wholly at variance with the ob-
jects for which, as appears by the preamble and the first
enacting clause the act was passed, came to be inserted
in this section, which relates to a subject having no
connection whatever with the subject to which the
proviso relates, seems very singular. It presents to my
mind, if such a thing were possible, the appearance of
having been thus introduced by some person interested
upon behalf of some private person, and that the proviso
and its effect must have altogether escaped notice when
the bill was passing through the legislature and until
after the royal assent had been given to it. No motive
for the insertion of such a clause is suggested in the
act or can well be conceived. It seems to be impossible
to conceive that the legislature could have contemplat-
ed that lands taken under the Rideau Canal Act for a
work which the military authorities considered to be ne-
cessary for the defence of the province, and which lands
had been purchased and paid for by His then Majesty
with funds provided for the purpose by the Imperial
Government, should be restored to the parties from
whom they had so purchased, without any considera-
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tion whatever being given therefor by the personsto 1887
whom they should be so restored, and that the sole M.;a;my
reason for such restoration should be that they had not a'uzm.
been used for canal purposes, although for military pur- Gwyame ;.
poses of defence they might perhaps be very necessary; in the
but necessary or not necessary for military purposes, Exc}‘_“ﬁue"'
what motive could induce the Imperial authorities,

whose assent to such a proviso would be necessary, to

consent that any lands which had been purchased and

paid for out of funds supplied by the Imperial Gov-
ernment, which,had been at the sole cost of con-
structing the canal, should be restored, without any
consideration whatever, to the persons who had
received full value therefor, is neither suggested nor is

to my mind at all conceivable.

Ifindeed there had been a case of lands having been

taken, for which the private owner from whom they

had been taken had neglected to take measures to en-

force payment of compensation by arbitration under the

act within the time limited by 2nd Vie. ch. 19, and that

any of such lands were not required for the purposes
-of the canal, a motive of justice might be suggested for
provision being made for restoration of such land to

the owner from whom it had been so taken without

any consideration given therefor or arbitration had, but

the proviso as introduced into the act is not framed so

as to be limited tosuch a case ; and yet, as appears by

the subsequent act passed for the express purpose of
explaining what was meant by the proviso, that seems

to have been the only reason which could be suggested

as explanatory of its object.

" The act 9 Vic. ch. 4, which was passed for the ex-
press purpose of explaining this provisosoinserted in the
29th sec. of 7 Vie. ch. 11, recites the proviso and that
doubts had arisen as to the true intent and meaning of

the sa}me, and as to the land to which it was intended
4
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1887  to apply, and that proceedings at law and in equity
MoQoesy Which had arisen out of such doubts had been com-
Tas &;IEEN_ menced and were still pending and that during the

—— _ last session of the Legislature a bill had been passed by
G‘?’,{‘E‘SJ' the Legislative Council and Legislative Assembly of
Exchequer. the province for the purpase of explaining and amend-

T ing the said act, as far as regards the effect of the said

proviso and of setting such doubts at rest, but that the
bill having been reserved for the signification of Her
Majesty’s pleasure thereon had not received the Royal
Assent, and that the principal officers of Her Majesty’s
Ordinance, as well as the private pa:rties interested,
were desirous that the doubts aforesaid should be re-
moved, and that all mattersin difference between them
should be fairly and amicably settled, and it was there-
fore enacted, that the proviso should be construed to
apply to all the land at Bytown set out and ascertained
and taken from Nicholas Sparks, Esquire, under the
provisions of the act 8 Greo. 4 ch. 1, except so much there-
of as is actually occupied as the site of the Rideau Canal,
as originally excavated at the Sappers’ Bridge, and of
the basin and by-ward as they stood at the passing of
the Ordnance Vesting Act, and excepting also a track
of 200 feet in breadth to on each side of the said canal,
the portion of the said land so excepted having been
freely granted by the said Nicholas Spark to the late
Col By of the Royal Engineers for the purposes of the
canal, and excepting also a tract of 60 feet round the
said basin and By-wash (wherever the present ordnance
boundary stones stand beyond that distance from the
said basin and by-wash, but where they stand within
that distance then they shall bound the tract so ex-
cepted), which is freely granted by the said Nicholas
Sparks to the said principal officers for the purposes of
the said canal, provided there be no buildings thereon,
and that notwithstanding anything in the actlast cited
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(8 Geo. 4 ch. 1) or in the act passed in the second year of 1887
Her Majesty’s reign intituled : An act to limit the MoQorey
period for owners of land making claims for damages.
already occasioned by the construction of the Rideaun

canal, and for other purposes therein mentioned or any “%ncr}l:a J.
judgment, decree, verdict or decision of or in any court Exchequer.
of law or equity, all the lands to which the said proviso

is applicable ds aforesaid shall, if retained by the prin-

cipal officers of Her Majesty’s Ordinance under the pro-

visions of this act, be paid for by them in the manner
provided by this act and any parts thereof which shall

not be so retained and paid for shall be and the same

are hereby declared to be absolutely re-vested in the

said Nicholas Sparks, orthe other parties, respectively,

to whom the same may have been conveyed by him

before the 10th'day of May, 1846, to his and their own

proper use forever; and such conveyances shall not then

be invalidated by any want of possession in the said

Nicholas Sparks, or adverse possession by the said
principal officers at the time they were respectively

made.

v.
HE QUKEN,

The 2nd sec. of the act enacts that the principal ot-
ficer should, within one month after the passing of the
act, obtain a certificate from the officers commanding
Her Majesty’s forces in the province, setting forth what
parts of the lands to which the proviso is applicable it
is necessary to retain for the service of the ordnance
department for military purposes, and that such parts
should be retained by and should remain vested in the
said principal officers in trust for Her Majesty, and that
the remainder, if any, should be immediately there-
after absolutely vested in the said Nicholas Sparks, or
the party or parties claiming under him, to his and their
own proper use forever, any law to the contrary not-
withstanding. The fourth section makes provisions
for the purpose of ascertaining the sum to be paid for
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the parts of the said land so retained as aforesaid by
three arbitrators, namely, one James Sutton Elliott, or
in case of his death, inability to act or abscnce from
the Province for more than one month, such other per-
sons as the said principal officers shall appoint, and
Stewart Derbyshire, or in case of his death, inability to
act or absence from the province for more than one
month, such other person as the said Nicholas Sparks,
his heirs, executors, administrators or assigns should
appoint, and John Alexander McDonald, Esq., or in case
of his death or refusal or inability to act, such other as
the other two arbitrators should agree upon.

Then by the seventh section it was among other things
enacted that the sum awarded should be respectively
paid to the parties entitled to the same within three
months after making the award, and that if any sum
awarded should not be so paid within three months,
as aforesaid, then that the land for which the same
should have been awarded should be forthwith,
after the expiration of the said period, restored to the
said Nicholas Sparks, or the parties claiming under
him as aforesaid, and should be, and was thereby, vest-
ed in him or them by the mere fact of such non pay-
ment within said period, and further, that if the
said principal officers should fail to obtain the certifi-
cate of the officers commanding His Majesty’s forces in
this province, within the time limited in the act for
that purpose, or should negligently fail to comply with
any of the other requirements of the act, or if through

. non-attendance or other wilful neglect of the said James

Sutton Elliot, or other persons appointed in his stead
by the said principal officers,the other arbitrators should
be prevented from proceeding, and such wilful default
or neglect should continue for three months, then at the
expiration of the said period the land to which the said
proviso is hereby made applicable should be absolutely
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re-vested in the said Nicholas Sparks or those claiming 1887

under him as aforesaid by the mere fact of the expira- McQozex

tion of such period. '
Now, from this act, the object of passing which, was

to explain the true intent and meaning of the above ”f,{’iﬁi‘)'

proviso so singularly inserted in the 29th section of 7 Exchequer.

Vic. c. 11. and to remove difficulties attending giving T

effect to that proviso, it is apparent that its intent was

not to divest the principal officers of so much of the

land vested in them by the first enacting clause of 7-Vic.

c. 11, as had not been used for the purposes of the

canal as the proviso literally imported. On the con-

trary the intent was to leave still vested in them

under 8 Geo. 4 ¢. 1 and 7 Vic. c. 11, all the lands to

which the proviso was applicable, or so much thereof

as the commanding officer of Her Majosty’s forces in

the province should certify to be necessary to be

retained not merely for the use of the canal, but for

the service of the ordnance department for military or

canal purposes, subject however to the condition that

the lands so retained, (notwithstanding anything

in 2 Vic. ch. 19) should be paid for at their

value, to be ascertained by arbitration had between

the principal officers of the one part and Nicholas

Sparks of the other partin the manner provided in the

act, and that payment of such value, when so ascer-

tained, should be paid to Nicholas Sparks, or the per-

sons claiming under him, and that the residue of the

land, not so certified to be necessary and therefore not

so arbitrated upon, should be and was thereby re-ves-

ted in Nicholas Sparks, or those claiming under him.
In addition to the reasons given in the judgment

. rendered by the late Chief Justice Sir W. B. Richards in

the case above alluded to for holding that the proviso

must be construed as being limited in its application

to the lands of Nicholas Sparks, it appears to me

0.
ToE QUEEN.
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1887 that the plain object of the act and of the proviso
Moqueex Whose intent is explained by the act 9 Vic. ¢. 42, was
Tue éhuzx. to prevent the principal officers taking a.dvant.age of
Gwymmed 2nd Vic. ¢h. 19, for the purpose of retaining without

in the payment of compensation certain lands which had
Exchequer-hoon set apart and taken under 8 Geo. 4 c. 1 and

which had not been conveyed by voluntary grant or
surrender to Her Majesty, Her Royal predecessors or to
Col. By for the purpose of the canal or to any one in
trust for His late Majesty or arbitrated upon under the
provisions of 8 Geo. 4 ¢. 1, and as all the land to
which the statutes declare the proviso is applicable,
if retained by the officer commanding Her Majesty’s
forces, was to be paid for at a value to be ascertained
upon an arbitration with Nicholas Sparks, and to
Nicholas Sparks or those claiming under him, and the
balance not so paid for was declared to be restored to
and vested absolutely in Nicholas Sparks, and those
claiming under him, it appears to me to be plain that
all the lands to which the proviso applied were lands
which were originally the property of Nicholas Sparks,
and not conveyed or surrendered by voluntary grant
executed by him, and for which no consideration o1
compensation had been given to him. He, mosi
possibly, was the only person who, not having been
agreed with as to price by the officer in charge, had
not availed himself of the compulsory process supplied
by 8 Geo. 4 c. 1, within the time limited by 2 Vic. c.
19, and was therefore the only person whose lands
were intended to be affected by the proviso-

The whole frame of the explanatory act shows that
there never was entertained such an intention as that
lands, for which the owners had received full value,
as William McQueen had for the land in question
here from Col. By, who was the officer in charge acting
on behalf of and representing His ..ajesty, should
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become revested in the said William McQueen, who 1887
had already received full value therefor, or in his heirs- MoQorey
at-law in which character the suppliant claims the o &UEEN”
right asserted in the petition of right in this case. "
The reason why a portion of the excepted land is ‘gﬁnlglz I
said to be retained without having to be arbitrated Exchequer.
upon to ascertain a value to be patd by the principal T
officers, namely, “The portion of the said land so
excepted having been freely granted by the said
Nicholas Sparks to the late Col. By of the Royal
Engineers for the purposes of the canal,” shows that
the proviso was only intended to apply to lands not
granted and not arbitrated upon, and the reason so
given so exactly corresponds with the mode adopted
in taking title from William McQueen that it appears
very plain 1 think that if there was any lands formerly
belonging to William McQueen which were in the
same position as the land of Nicholas Sparks as to
which provision for future arbitration was made, the
110 acres mentioned in the deed of the 6th February,
1832, must have been and would have been excepted
for precisely the same reason as the above excepted
part of the lands of Nicholas Sparks, which were
retained vested in the principal officers without any
arbitration being had in respect thereof under the
provisions of the act 9 Vie. c. 42.
Then it is clear that, and indeed it is admitted that
(notwithstanding anything contained in 7 Vic. c.
11.) the lands in question here were by 19 Vic. c. 54
vested in Her Majesty for the public uses of the late
Province of Canada and that while still so vested they
were by the B. N. A. Act placed under the exclusive
control of the Dominion Parliament. So that even
if there were such principle of the common law as
that contendced for by the suppliant (although no such
principle is recognized by the common law) still it



58 SUPREME COURT OF CANADA. [VOL. XVI.

1887 would not be applicable to the present case, for by
MoQuees the force and effect of acts of the legislature these
THES,;JBEN. lands are placed under the exclusive control of the

— _ Dominijon Parliament, which therefore is the sole

Gviv,{xzrﬁzl power capable of giving to the suppliant any estate or
Exchequer. i terest whatever in the lands in question.

As to the contention that Her Majesty is a trustee of
the lands in question' in trust for the suppliant there
is no foundation for such a contention ; Her Majesty
never could be placed in such a position unless by the
express provisions of an act of Parliament to which
she was herself an assenting party and the existence
of such an act of Parliament is not suggested.

When, therefore, the 8th, 10th and 11th questions
submitted in the special case are answered, as for the
reason above given they must be, in the negative the
whole case made by the suppliant’s petition of right
is disposed of.

In the view which I have taken, although my
opinion as to the points suggested in the 1st, 2nd and
3rd questions sufficiently appears in the judgment I
have delivered, still the questions there put are quite
immaterial if, as I am of opinion, in answer to the 8th
question, the suppliant is not entitled to recover the
lands in question or any part thereof under the facts
and circumstances stated in the case, so neither, for
the like reason, is it material to determine whether, if
she ever had a right to recover any part of the lands
in question, such right would or not be now barred by
the statute of limitations.

For the like reason, and for the further reason that
the 5th question puts a merely hypothetical case
relating to a subject, namely a claim for compensation
for the land, a matter which forms no part of the case
set up or the relief prayed by the petition of right,
that question is quite immaterial in this case, and I
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decline to express any opinion upon a purely hypo- 1887
thetical case and which if given would amount to no Moa;;;gx
more than an obiler dictum as the point in respect of Tag &7 REN
which the question is put has no bearing whatever —~ _
upon the ‘case made and the relief prayed by the %"R5e U
suppliant. Exchequer.

The Tth question, for the like reason that it purely
relates to a hypothetical case not set up in the petition
of right, and having no relation to the case thereby
made and the relief thereby prayed, is also quite
immaterial to the decision of this case.

The 9th question is also immaterial as the suppliant
has not in her petition of right made any claim, if she
had any, for compensation for the land taken.

In fact, as I have already said, the whole case is
answered when I answer as I do the 8th, 10th and
11th questions in the negative, and say that the sup-
pliant is not entitled to any relief upon the claim and
case asserted in her petition of right under the facts
and circumstances appearing in this case.

Her petition of right, therefore, must be dismissed
with costs. :

On appeal‘to the Supreme Court.

McDougall Q.C. and Gormully appeared on bchalf of
the appellant and Lash Q. C. on behalf of the respon-
dent.

Sir W. J. Rircuig C. J.—I think the appeal .in this
case should be dismissed. Without going over all the
points raised, and on which a great deal may be said,
there are two very simple grounds which I think fatal
tothe suppliant’sright to recover,and first,it appears that
by memorial of a deed of bargain and sale dated the 8th
of February, 1832, William McQueen (under whom
the suppliant claims) heir-at-law of Grace McQueen of
the one part, and Col. By of the other part in considera-
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tion of the sum of £1200 sold, &c., certain tracts ofland

Mcmuu therein particularly described * to have and to hold the

v.
‘' QUEEN.

ftitchie C.J.

said granted premises, with all the privileges and ap-
purtenances thereof to him the said John By, his heirs
and assigns, to their own use for ever, with covenants
of seizin, right to transfer, freedom from incumbrances,
quiet enjoyment, and general warranty; subject, how-
ever, to the reservation and conditions contained in the
original grant thereof from the crown,” which deed
wasregistered the 6th June, 1862. Several questionshave
been raised as to the legal effect of this deed, whether
it passed the title to Col. By, or whether John By pur-
chased the property on his own behalfor for the crown
whose servant he was at the time. But these questions
appear to me wholly immaterial because, whether the
deed transferred the property to John By or whether
he purchased on behalf of himself or the crown, if
William McQueen had a right to make this deed which,
as at present advised, I think he had, and that the deed
took effect from its date as a good valid transfer of his
interest in the lands mentioned therein to John By, the
title forever passed out of William McQueen; but assum-
ingit didnot then I am ofopinion William McQueen was
estopped by his own act and could not, during his life-
time, have impunged or disputed the validity and gen-
eral effect of his own deed: so neither can the suppliant
who claims under him, she being in like manner estop-
ped.

The crown has also invoked the benefit of the statute
of limitations which, in my opinion, is a clear answer
to this claim, if the crown can raise such a defence,
and that it can do so is not, in my opinion, open to
doubt orcontroversy. The scventh section of 39 Vic. c.
28, declares what defences may be raised. The statute
is as follows :—

7. The statement in defence or demurrer may raise, besides any
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legal or equitable defence in fact or in law available under this act, 1887
any legal or equitable defence which would have been available had Mo a;EV
the proceeding been a suit or action in a competent court between o.
subject and subject, and any grounds of defence which would Tre QuEEN.
be sufficient on behalf of Her Majesty may be alleged on bebalf of
any such person as aforesaid.

Ritchie C.J.

I am, therefore, of opinion that by virtue of the effect
of the said deed as well as of the statute of limitations,
theclaimantis barred and the appeal must be dismissed.

StronG, J.—The lands which the appellant seeks to
recover by this petition of right are part of a larger
tract originally granted by the crown to Grace
MecQueen in 1801,

Grace McQueen died intestate on the 18th of
September, 1827, leaving William McQueen her eldest
son and heir-at-law ; her husband Alexander McQueen
also survived her.

By deed poll dated the 31st of January, 1832,
Alexander McQueen released all his title and interest
as tenant by the curtesy to William McQueen.

By indenture dated the 6th of February, 1832, and
made between William McQueen of the first part and
John By, a Lieutenant Colonel in the Royal Engineers
of the second part, William McQueen purported to
convey the whole of the lands originally granted to
Grace McQueen to Colonel By in fee for the valuable
consideration of £1,200. On the 17th February,
1827, the act 8 Geo. 4 ch. 1, commonly called the
“ Ridean Canal Act,” was passed by the legislature of
the then existing Province of Upper Canada, whereby
the construction by the crown of a canal connecting
the waters of the River Ottawa with those of Lake
Ontario was authorised, and certain powers and
authorities incidental to and necessary for the perfor-
mance of the undertaking were conferred upon the.
crown. By the first section of this act it was enacted
(amongst other things) that—

The officer employed by His Majesty to superintend the said
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1887  works should have full power and authority to explore the country

M (;a't‘;mx lying between Lake Ontario and the waters leading therefrom and

». the River Ottawa, and to enter into and upon the lands or grounds

TaEe QueeN, of, or belonging to,any person or persons, bodies politic or corporate,

and to survey and take levels of the same,or any part thereof, and

set out and ascertain such parts thereof as he shall think necessary

and proper for making the said canal locks, aqueducts, tunnels and

all such other improvements, matters and conveniences as he shall

consider proper and necessary for making, effecting, preserving,
improving, completing and using in the said navigation.

Strong J.

By the 2nd section it is enacted : —

That after any lands or grounds shall be set out and ascertained
to be necessary for making and completing the said canal and other
purposes and conveniences hereinbefore mentioned the officer
aforesaid is hereby empowered to contract, compound, compromise
and agree with all bodies politic, communities, corporations aggre-
gate or sole, guardians and all other persons or persons for them.
selves or as trustees not only for and on behalf of themselves, their
heirs and successors, but a'so for and on behalf of those whom they
represent whether infants, lunatics, idiots, femmes covert, or other
person or persons who shall occupy, be possessed of or interested in
any lands or grounds which shall be set out or ascertained as afore-
said for the absolute surrender to his Majesty, his heirs and succes-
sors, of so much of the said land as shall be required, or for the
damages which he, she or they may reasonably claim in consequence
of the said intended canal, locks, towing paths, railways and other
constructions and erections being cut and constructed in and upon
his or their respective lands, and that all such contracts, agree-
ments and surrenders shall be valid and effectual in law, to ail
intents and purposes whatsoever any law statute or usage to the
contrary notwithstanding.

The 3rd section enacted :—

That such parts and portions of land or lands covered with water
as may be so ascertained and set out by the officers employed by His
Majesty as necessary to be occupied for the purposes of the said
canal, and also such parts and portions as may, upon any alteration
or deviation from the line originally laid out {for the said canal, be
ascertained and set out as necessary for the purposes thereof, shall
be forever thereafter vested in His Majesty, his heirs and succes-
8OrS. :

The 4th section provided for a mode of fixing and
assessing compensation, in the first instance by arbitra-
tors, and secondly by a jury, in cases where no volun-
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tary agreement as to it was arrived at before the com- 1887
pletion of the canal ; it directed that in such cases one Mm“
arbitrator should be appointed by the land owner, one Trm C’i;mm.
by the officer superintending the works,and a third by
the two arbitrators so firstly appointed, and that these
three arbitrators should, after hearing evidence upon
oath, award the amount of compensation to be paid to
the claimant. The 5th sec. provided that if either the
officer superintending the work or the claimant should
be dissatisfied with the award, they might decline to
abide by it, and have the amount of compensation
assessed by a jury, upon giving notice to that effect
within ten days after the award. And the following
sections prescribed the mode in which the jury should
besummoned, and the procedure to be followed before it.
Section 9, which is of especial importance here, was
as follows :—

Strong J.

In estimating the claim of any individual for property taken or for
damage done under the authority of this act, the arbitrators or juries
assessing such damages shall take into their consideration the bene-
fit likely to accrue tosuch individual from the construction of the
- said canal by its eshancing the value of his property or producing
other advantages ; provided always, nevertheless, that it shall not be
competent to any arbitrators or jury to direct any individual claim-
ing as aforesaid to pay a sum in consideration of such advantages
over and above the amount at which the damages of such individual
shall be estimated.

In 1836 an amending act was passed (6 Wm. 4 ch. 16),
but in my opinion it contains nothing material to the
present case, being confined exclusively to cases of
claims by land owners for lands damaged by reason of
stone, earth, timber or other materials having been
taken therefrom and to injuries caused by diversion of
water-courses and the overflowing of lands, and not
applying to the case of lands taken for the purposes of
the canal.

In 1889 an act (2 Vic. ch. 19) was passed whereby
all claims not prosecuted before the 1st of April, 1841,
were to be absolutely barred. .
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In 1843 an act known as the Ordnance Vesting Act
(7 Vic. ch. 11) was passed whereby the Rideau C'mal
and the lands and works thereto belonging were vested
in the principal officers of Her Majesty’s Ordnance in
Great Britain. The 29th section of this act, which forms
the basis of the claim asserted by the suppliant in this
petition of right, is in the following words :—

That all lands taken from private parties at Bytown under the
authority of the Rideau Canal Act, for the uses of the canal;, which
have not been used for that purpose be restored to the party or par.
ties from whom the same were taken.

In 1846 the act 9 Vic. ch. 42 was passed whereby it
was declared that the provision containedin the 29th
section of the act of 1243 should be applicableto lands
at Bytown taken from Nicholas Sparks. It has been
suggested rather than argued, on behalf of the crown,
that this latter act of 1846 had the effect of restricting
the operation of the re-vesting clause of the 7 Vic. ch.
11, to the lands of Nicholas Sparks. I may say at once
that this objection is wholly unsustainable ; the whole
scope of the latter act shows that the object of this pro-
vision was to clear up doubts as to lhe case of Nicholas
Sparks and not to deprive other parties originally com-
ing within the 29th section of the act of 1843 of the
benefit of that enactment. This is so clear that it does
not call for further discussion, and 9 Vic. ch. 42
may therefore be dismissed from further consideration.

In the 4th paragraph of the special case agreed on
between the crown and the suppliant upon which the
cause was heard in the court below, it is stated as fol-
lows :—

Prior to the death of Grace McQueeﬁ Col. By, the then officer in
charge of the Rideau Canal and works, acting under the provisions of
the said Rideau Canal Act for His then Majesty for the uses and pur-
poses of the said canal, had from the parcels of lands patented as
aforesaid ascertained, set out and taken possessionof 110acres there-
of which he thought necessary and proper for the purposes of the

said canal, ard the officers of Her Majesty or the purchasers from Her
Majesty have held possession ever since.
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S~~~

Out of the 110 acres or thereabouts of the lands and premises so set McoQurex
out, ascertained and taken possession of as aforesaid only about 20 v.
acres thereof have been actually used for ca®al purposes. TrE Queex.

The case also contains the following statements and Str‘i“_g_‘j'
admissions of facts :(— .

20. Some time after obtaining the conveyance of the 6th day of
February, 1832, Col. By took proceedings under the said act (8 Geo.
4 ch. 1) to obtain by arbitration compensation or damage from Her
Majesty in respect to the lands comprised in the said conveyance of
the 6th February, 1832, and that therein he claimed compensation
or-damages for the lands now in question.

21. An award was made in writing in the cause of the said arbitra-
tion proceedings, whereby it was awarded and determined that by
reason of the enhancement of the value of the other land which at
the time of her death belonged to the said Grace McQueen,
and of other benefits and advantages that accrued to her and those
claiming under her, from construction of the canal as provided in
the 9th section of the said act, His Majesty was not liable to make
compensation for the lands in question in *this matter taken under
the said act.

22. Afterwards Col. By, being dissatisfied with the said award, duly
caused a jury to be summoned under the provisions of the said act
to assess the said damages and compensation claimed by him, and
the jury duly delivered their verdict to the same effect as the
said award.

23. The documents relating to the said arbitration and assessment
proceedings in the three preceding paragraphs mentioned are
treated as part of this special case.

The title of the lands in questlon having been, by
legislation set out in the case and which need not be
further referred to here, transferred from the principal
officers to the crown, the greater part of the lands have
been sold by the latter to purchasers for valuable con-
sideration. William McQueen, the heir-at-law of Grace
McQueen, died intestate in 1845, leaving the suppliant
Lucy McQueen, his only child and heir-at-law, who
now presents her petition of right seeking to recover
from the crown the ninety acres of land originally
taken by Col. By, but not used for the purposes of the
canal, or such portion thereof as still remains in the

5 .
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hands of the crown, and an indemnity for the value of
such portions of these ninety acres as have been sold
by the crown. And the questions thus raised for
decision on the facts stated and admitted in the special
case and the statutory enactments already mentioned,
having been decided against the suppliant upon the
hearing of the cause in the Exchequer Court she now
appeals to this court.

I have no doubt that a petition of right is an appro-

priate remedy available to ‘the suppliant for the asser-
tion of any title she may have to relief under the 29th
section of the act of 1843, directing lands not used for
the canal to be restored to the parties from whom
the same were taken. In the case of Re Holmes (1)
(which was a proceeding by way of petition of right
in the English Court of Chancery respecting these
same lands) Vice Chancellor Sir W.P. Wood suggested
that the remedy might be by mandamus, but the late
case of Re Nathan (2) shows conclusively that where
it is within the power of a party having a claim
against the crown, of such a nature as the present, to
resort to a petition of right a mandamus will not lie;
and further that a mandamus will never under any cir-
cumstances be granted where direct relief is sought
against the crown.
. In order to consider what are the substantial rights
of the.suppliant upon the admitted facts it is necessary
first to determine the construction of the provisions of
the Rideau Canal Act (8 Greorge 4 ch. 1) as to the effect
of the powers to take lands therein contained, and also
the exact meaning of the 29th section of the act of 1843
{7 Vic. ch. 11), the latter enactment being the founda-
tion of the suppliant’s title to relief, if any she has.

A question has been raised in relation to the time at
which lands taken for the purposes of the canal by
the officer appointed to superintend its construction

(1) 2J. & H. 527, (2) 12Q. B. D. 461.
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vested in the crown, whether the title to such land 1887
vested immediately on its being, in the words of the MoQuesy
2nd section of the 8 Geo. 4 ch. 1, “set out and ascer- 1 o.

. A HE QUEEN,
tained to be necessary {or making and completing the
canal,” or whether it did not vest until the price of the
land should be fixed and a surrender agreed to between
the commanding officer and the land owner under the
terms of the 2nd section, or if there was no such volun-
tary agreement until the compensation was fixed ac-
cording to the fourth and following sections, which
latter proceeding could, by the express words of the
statute, only be taken after the completion of the canal.
I am of opinion that by the express terms of the 3rd
section the title to lands taken for the purposes of the
canal vested absolutely in the crown so soon as the same
were, pursuant to the act, set out and ascertained as
necessary for the purposes of the canal.

Strong J

The third section applies alike to land and land
covered with water, and it expressly declares that
lands ascertained and set out as provided for in the
1st section shall be “forever thereafter vested in
His Majesty, His heirs and successors.” This, it is true,
was not in accordance with the course generally fol-
lowed in later statutes authorizing expropriation for
the purpose of works of public utility, but it is fo be
remembered that here the expropriation was not in
favor of a corporationgempowered to execute the work
with a view to private gain, but was in favor of the
crown directly, for the purpose ofa great public work
designed for the purposes of military defence as well
as for commercial transit and which was considered as
of inestimable value to the new and sparsely inhabit-
ed country through which it was to be constructed.
It was no doubt further considered that the crown
being bound to indemnify owners whose lands were
taken, the security they had in this liability of the
crown to pay the compensation did not require the

53
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addition of a retention of the title until payment, or a
lien upon the land themselves. It could hardly be
supposed that the title to lands actually appropriated
to the line of the canal itself was to remain in the
original owner after its completion until compensation
was actually paid, and until the canal was completed
the amount of compensation could not, according to
the specific terms of the act, be ascertained, and that
for the manifest reason that in ascertaining the amount
of compensation regard was to be had to the benefit
which the land owner might be considered to derive
from the enhancement in value of his other lands
caused by the construction of the canal. It seems there-
fore scarcely open to argument that the lands vested in
the crown immediately upon their being set out and
ascertained. This is the construction which seems
always to have been adopted by the Upper Canada
courts, and which the Court of Queen’s Bench consid-
ered correct in the case of .Doe Malloch v. The Princi-
pal Officers (1). Itis sufficient, however, to say that
it is a construction which the literal terms of the 8rd
section makes so imperative that no other can possibly
be admitted.

Such then being the proper construction of this
8rd section, all that Grace McQueen could have been
entitled to at the time of her death was the compen-
sation for the lands so taken provided by the act, and
to be ascertained in the manner therein prescribed ;
and the right to receive and recover the sum of money
at which this compensation should be assessed either
by arbitrators or by a jury, must have vested, on the
death of Grace McQueen, not in her heir-at-law William
McQueen, but in her personal representative as form-
ing part of her personal estate. If the statute had con-
tained any provision for re-conversion, similar to that
found in the English Lands Clauses Consolidation Act,

(1) 30. C. Q. B. 437.
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which provides for the re-investment in land of 1887
 money paid as compensation for the lands of a feme me
covert taken by railway companies, the case would e &mm.
have been different, for in that case the heir-at-law  —
would have been entitled to the money, but no pro- StrorgJ.
vision of this kind is to be found in any of the statutes
relating to the Rideau Canal. The conversion was
therefore absolute (1), and at the time of her death Grace
McQueen was entitled to a compensation in money
which vested in her personal representative and to
nothing else.

. Itis therefore clear that so far as the 110 acres origi-

nally “set out and ascertained ” for the purposes of the

canal in the lifetime of Grace McQueen are concerned,
nothing passed by the conveyance of February, 1832,

from William McQueen to Col. By. No interestin the

land, for William McQueen had acquired no title to this

110 acres, the statute having previously to Grace Mc-
Queen’s death vested the fee in the crown absolutely,

and no right to the compensation could have been
acquired by Col. By, even if William McQueen had
assumed to assign it, for William McQueen as heir-at-

law had no title to that, which was personal estate

and had, therefore, vested in the personal representa-

tive of Grace McQueen. The arbitration proceedings
mentioned in the special case as having been had
between the crown and Col. By were all void and in-
effectual so far as the present suppliant is concerned,

Col. By having no title to claim compensation and not

being within the provisions of the statute in that res-

pect. Therefore, up to the date of the statute 7 Vic.

ch. 11 no compensation had ever been paid by the
crown, nor had there ever been any decision as to
compensation binding on the representative of Grace
McQueen under the statute or otherwise. Then by

(1) See Steed v. Preece L. R. 18 Eq. 192 ; Ex parie Flamank 1
Sim. N.S. 260. :
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the 29th section of this last mentioned statute passed
on the 29th December, 1843, it was enacted :—

That all lands taken from private owners at Bytown under the
authority of the Rideau Canal Act for the uses of the canal, which

Strong J. have not been used for that purpose be restored to the party or

parties from whom the same were taken.

The 90 acres of land which the suppliant now seeks
to recover by this petition of right seem to be within
all the conditions required by this section. The lands
were situate at Bytown ; they had been taken from a
private owner under the authority of the Rideau Canal
Act for the uses of the canal, and had not been used for
the purposes for which they had been taken. Had Grace
McQueen been then alive, and had there béen no sale
or attempted sale and conveyance of the lands by her,
it cannot, in my opinion, be douhtful that immediately
on the passing of the act these 90 acres of land would
have become re-vested in her—for I construe the act
as by implication vesting the title in lands to be “ res-
tored”—the latter word (certainly amost inartificial and
inappropriate expression) applying, in my opinion, as
well to the title as to the possession, in sucha way that
the land owner entitled to the benefit of it was by force
of the statute itself, and without the necessity of a
grant by the crown, re-instated in his former title in
the lands, the possession of which the crown was bound
also to restore to him. This 29th section is in other
respects very generally and loosely worded, inasmuch
as it leavesit open as a matter of doubt whether, under
the description of “lands taken,” lands taken and
paid for by the crown, or for which compensation under
the statute had been awarded to the land owner and
paid by the crown are included. I should think it
plain, however, that lands acquired by voluntary pur-
chase, as well as lands originally taken under powers
conferred by the act, but for which compensation had
been awarded and paid by the crown, were not within
this re-vesting clause. In either of such cases the title of
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the crown would be referable to purchase and would 1887
not be solely dependent on the expropriation clause of Mo‘é;m
the act. This consideration is, however, not pertinent Tam ‘3;7 e,
to the presént case for there is nothing to show that

any price or compensation was ever paid or even fixed St’f’ig_ I
or determined either by agreement or otherwise be-
tween the crown and Grace McQueen, or her personal .
representative to whom, after her death, such compen-

sation belonged. This section is further loose, ambi-
guous and incomplete in not making any express pro-
vision in terms for the very likely case of the death of

the original owner by directing to which set of repre-
sentatives, the personal or the real, the lands should be
restored. I think, however, from the nature of the
property, “land,” from the word used by the legislature,
“restored,”implying areinstatementin title,andfrom the
absence of any adequate reason for preferring the per-

sonal representatives to the heir, that it was intended

that the statute should have, and that it had, the effect

of revesting the original estate in the heir-at-law of the
owner from whom the land was taken. Therefore

primd facie, and subject to the effect upon his title of

the sale and deed of 1832, purporting to sell and con-

vey these lands to Col. By, the statute of 1843 did vest

the title in fee, in these 90 acres of land in William
McQueen as the heir-at-law of his mother, or at least

did give him a statutory right to call upon the crown

for a conveyance and for delivery of possession ; and

that subject, to the same exception, upon the death of
William McQueen in 1845 the same estate and right
vested in the suppliant as his heir-at-law.

We have next to consider whether the deed of Febru-
ary, 1882, whereby William McQueen purported to con-
vey the lands in question to Col. By, had any and what
effect upon the title or rights acquired by the former
under the statute. In considering this question it is
to be borne in mind that on this record all equitable
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defences are open tothe crown. The Petition of Rights
Act of 1876 is express on this point. Now, I have al-
ready pointed out that this deed of the 6th of February,
1832, could have had no operation as a conveyance by
which any estate passed at the time. The deed itself
is not before us. All we haveisa copy of the memorial
of its registration. From this it does not appear that
the deed contained any recitals, though certain cov-
enants for title by the vendor are stated to have been
comprised in it, namely, covenants of siesin, right to
transfer, freedom from encumbrances, quiet enjoyment
and general warranty. In the absence of recitals it is
impossible that this deed, one of bargain and sale, the
common assurance then in use in the country operat-
ing under the statute of uses, worked any estoppel in
favour of Col. By which would be fed by the statute, (7
Vic.ch. 11 sec. 29) vesting the legal estate in William Me-
Queen. The covenants for title,according to a recent Eng-
lish authority, The General Finance Co.v.Liberator Build-
ing Society (1) do not by themselves create any estoppel,
and although this is certainly contrary to a former de-
cision of the Court of Queen’s Bench of Upper Canada
(2) the reasons given for the decision by Jessell, M. R.
seem to be conclusive. It is, therefore, clear that there
was no legal estoppel which could have effected the
estate when it revested in William McQueen. Itis, how-
ever, a well established principle of the law of real
property that if a vendor having, no title to an estate,
undertakes to sell and convey it for valuable consid-
eration his deed, though having no present operation
either at law or in equity, will bind any interest which
the vendor may afterwards acquire even by purchase for
value in the same property, and in respect of such after
acquired interest he will be considered by a court of
equity to be a trustee for the original purchaserand he
or his heir-at-law will be compelled to convey to such

(1) 10 Ch. Div. 23, (2) Doe Irvine v. Webster, 2U.C.Q.B. 224.
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purchaser accordingly. In other words the interest so 1887
subsequently acquired will be considered as “feeding” MoQorrx
the claim of the purchaser arising under the original
- contract of sale, and the vendor will not be entitled to
retain it for his own use. This doctrine is not to be
confounded with that of estoppel at common law, nor
with that relating to specific performance of the usual
vendor’s covenant for further assurance. It is purely
equitable and applies altogether irrespective of express
covenant, being founded on the right of a purchaser
for valuable consideration to call upon his vendor to
carry out his contract whenever he becomes in a posi-
tion to do so, even though at the date of the agreement
to sell he had no interest in the subject of the sale.
Instead of entering into any lengthened discussion
of the cases which might be cited in support of this
principle of equity, I extract a passage from a text
writer of high repute, not as by itself an authority but
as conveniently stating the rule, which will be found
amply supported by the decisions referred to by the
learned author in support of his text. Mr. Dart in his
“Vendors and Purchasers,” 5th edition, (1) says :—

So also the purchaser may in equity, under the covenant for
further assurance although not running with the land, require the
vendor to perfect a defective title even by conveying any interest
in the estate which he may have subsequently acquired for valuable
consideration, and this right seems to exist independently of such a
covenant, and may be enforced against the vendor's representatives
and parties claiming under him for valuable consideration with notice.
And the rule seems to be the same even where he has no estate in
the land at the date of the conveyance, It was, however, decided
in an old case that such an equity could not be enforced against the
heir, but there seems to be no good ground for such a distinetion,
and it has been judicially disapproved of by Lord St. Leonards.

v.
Tue QUEEBN.

Strong J.

Further, the same conclusion may be reached by
regarding the covenant of warranty, which the memo-
rial shows the deed to have contained, though it does
not appear to have contained the usual covenant for

(1) P. 808.
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1887 further assurance, as one susceptible of specific perfor-
Mmm mance, just asthe latter covenant would have been.
Tas é;mm From this it follows that if we were to give the sup-
pliant the relief she asks by this petition of right the
Stf_‘m_g *J Jand and money recovered by her would, in equity, be
bound by a trust for, and in short would belong to, the
heirs of Col. By, and might be immediately reclaim-
ed by them, and we should thus be, indirectly and
through the intervention of a trustee giving to the
same person, who in the case of Tyleev. The Queen (1)
sought relief against the crown in respect of thissame
land just what the Exchequer Court in that case con-
clusively adjudged they were not entitled to recover.
The judgment in this case of Tylee v. The Queen (1) is
not, it is true, mentioned in the printed case or in the
pleadings, but it was referred to in argument at the
barin such a way as to involve the admission that we
may safely refer to the statement of it contained in the

report already cited.

There is, however, still another consideration why,
upon an application of the equitable doctrine already
referred to, it would be impossible without injustice
to the crown to adjudge these ninety acres of land or
their value to the present suppliant. I have already
said, and I only repeat it to adhere to it, that I cannot
hold that Col. By intended in fact to acquire the 110
acres parcel of the 600 acres purchased by him from
William McQueen for the use of the crown or other-
wise than as his own private property. Itis true that
he acquired no estate in this portion of his purchase as
the title had already vested in the crown, but whether
advised as to the legal rights of the crown or not, I
am satisfied that Col. By in his dealing with William
McQueen was acting in his own interest and not in
that of the crown. The 110 acres, were part of the
tract of 600 acres included in the purchase deed ; the

(1) 7 Can. S. C. R. 651,
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residue beyond the 110 acres, it is not and could not
be disputed Col. By acquired for his own behoof and
held and dealt with as his own private property. The
price for the whole six hundred acres was £1,200. It
is not proved or even suggested that this purchase
money was paid out of the monies of the crown or
otherwise than out of Col. By’s own private funds, nor
is it even pretended that he had public monies in his
hands wherewith to make the purchase. Moreover
we find Col. By, by taking the abortive arbitration pro-
ceedings before referred to to enforce the payment of
compensation by the crown, most distinctly asserting
his claim to be as between himself and the crown the
beneficial owner of this land, and thus repudiating
any intention of having acted as a trustee for the
crown in the matter of the purchase. I could not
come to any other conclusion on the facts admitted
without assuming to draw inferences and make pre-
sumption which would be directly contrary to those
which the actual circumstances warrant. Further I
cannot see any principle on which we should be justi-
fied in holding, as a matter of legal presumption, that
contrary to.the fact the purchase of this land would,
if it had been effectual, by reason of the official
relationship in which Col. By stood towards the crown
have enured for the benefit of the crown in such a
way as to vest ‘the legal title in the latter. I think,
however, that upon another and that an equitable not
a legal principle the crown would, if Col. By had
made an effectual purchase of these lands now in dis-
pute, have been entitled to say that, standing as he
did in the peculiar and quasi fiduciary position as
regarded the crown of the commanding officer having
on behalf of the crown the whole charge, control and
management of the Rideau Canal and the works con-
nected with it, any purchase which he might make of
lands already set apart as required for the use of the canal
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must have been deemed to have been made as a trustee
for the crown, and that a constructive trust would
have arisen respecting any such property so acquired
by Col. By, which trust a court of equity would,
almost as a matter of course, enforce against him or
those claiming under him as volunteers or as pur-
chasers with notice.

It may, however, be said that inasmuch as according
to the construction I have put upon the 3rd sec. of
8 George 4, ch. 1, the title to this land vested in
the crown so soon as the 110 acres were “ set out and
ascertained ” to be mnecessary for the use of the
canal, the conveyance to Col. By was as regards the
land in question wholly ineffectual and inoperative,
William McQueen having had nothing to sell or con-
vey,and that consequently any claim which the heirs of
Col. By could now set up would arise from the statute
of 1843, which was entirely matter ez post fucto, and
that therefore the doctrine of equity applicable to pur-
chases by fiduciary agents can have no application. To
this objection it must,in my opinion, be answered that
as between the heiress-at-law of William McQueen, the
present suppliant, and the heirs or devisees of Col. By,
this land is in equity the property of the latter; the
suppliant’s ancestor having sold. it to Col. By and hav-
ing been by him paid the agreed price for it. That the
very foundation of this equitable title of the represen-
tatives of Col. By is the contract of purchase and the
deed of February, 1832, and that although this pur-
chase, at the time it was entered into, had no present
effect as regards an actual title to the land in question,
it was just as much in contravention of the rule of
equity which disables a person from purchasing pro-
perty, in respect of which he has fiduciary duties to
perform, as it would bave been if the legal estate had
passed under the conveyance. The principle on which
thissalutary rule ofequity is founded is,asis wellknown,
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the honesty, justice and good policy of incapacitating 1887
one who has undertaken the performance of services or MmEN
duties towards others requiring that trust and confid- ToE a;}EEN
ence should be reposed, from placing himself in a —
position in which his interest would conflict Strf_’f I
with his duty. To apply this to the present case,

it was the obvious duty of Col. By, even as regards

lands already set out and ascertained, and the title to
which, as I hold, had therefore absolutely vested in

the crown, to abstain from purchasing or trafficking

for his own private gain in the claims or supposed
rights of the owners of such lands, for the reasons

that, there must have existed a hope or expectation

‘that if not of right, yet from the justice, grace and

favor of the crown, lands which should, after the
construction of the canal was completed, prove not to

be required for the work, but to be superfluous for any

of its purposes, would not be retained by the crown,

but would be returned to the owners from whom such

lands had been compulsorily taken, or those to whom

they might have assigned their claims. With a view

to making profit out of purchases and dealings in the
claims of land owners, it would be the direct interest

of a commanding officer, who had so far forgotten his

duty as to indulge in such speculations, to sacrifice the
interests of the crown, by making it appear that lands

really required for the canal were in fact superfluous

and might be dealt with as the crown would probably

be disposed to deal with such lands by returning them

to the original owners or their assigns, which, as we

have seen, was in fact ultimately done by the statute

of '1843. The inevitable tendency of such dealings
would therefore be most prejudicial to the rights and
interests of the crown. That Col. By himself con-
sidered his purchase had placed him in a position
antagonistic to the crown, is shown by his own con-

duct in claiming compensation and by the grossly
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irregular and abortive arbitration proceedings which
he entered upon. It is clear, therefore, that although
nothing passed under the deed of February, 1832, yet
the suppliant could not withold from the heirs or
representatives of Col. By anything she might recover
from the crown under the 29th section of the act of
1843, but it is equally plain that these same heirs or
representatives of Col. By would in turn become con-
structive trustees for the crown of what they might
so recover, by force of the rule of equity forbidding
purchases by fiduciary agents for their own benefit.

The estate sought to be recovered is therefore, to use
the technical expression of conveyancers, “ at home
in the hands of the crown and upon the plainest’
principles of equity and in order to avoid circuity
we are required to do justice to the crown by dismis-
sing the suppliant’s petition of right.

In the argument before this court the learned
counsel for the suppliant dwelt with much force on
the point that the deed of February, 1832, was void
for maintenance either at common law or under the
Statute 32 Hy. 8 cap. 9 relating to the sale of pretenced
titles, for the reason that William McQueen had been
out of possession for more than a year when he
executed it. I hold this deed to have been inoperative
as a conveyance upon another ground, viz., that
William McQueen had, irrespective of being out of
possession, no title whatever remaining in him to sell
or convey; but I give effect to the deed as being in
equity constructively a contract by William McQueen
to sell and convey any interest in the land which he

‘or his heirs might afterwards acquire. There is

nothing in the statute of Henry 8th or in the rules of
the common law avoiding contracts savoring of
maintenance conflicting with this use of the deed,
according to the ordinary every day principles of
equity as shown by the passage I have quoted from
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the work of Mr. Dart. Courts of equity constantly 1887
administer this relief and no judge or text writer has MJ&EEN
ever suggested that such an equity in any way con-
flicts with the law as to maintenance, and I never
heard of such a point being even argued before.
In requiring a vendor who had nothing vested in
him when he executed the conveyance to convey an
after-acquired interest the court treats the conveyance
as a contract to convey such after-acquired interest,
and for the reason that an expressed contract to
convey an after-acquired interest would be per-
fectly free from the objection in question I fail
to see why an implied agreement to the same effect
should be open to it, ‘more especially as this
whole doctrine of maintenance has now, since the
passing of the statute which permits the assignment
of rights of entry, become almost entirely obsolete. I
should say it was principally in a view of the case
* different from that which I take, viz, that which
regards the Rideau Canal Act as not vesting the title
to lands taken wuntil after payment of compensation,
that this objection of maintenance was argued. It was
said that in that case the crown had been in posses-
sion for more than a year when the deed of 1832 was
made, and that although the title was then in William
McQueen it did not pass as the deed was void for
maintenance. As I construe 8 Geo. 4 cap. 1, this
point does not arise and I express no opinion on it.
I understood, however, that the same objection of
illegality for mainterance was raised to the validity of
the deed in the other aspect of the case which, follow-
ing the old Upper Canada decisions, I do take, viz,,
that lands vested as soon as they were set out and
ascertained, and it is from this standpoint that I have
addressed myself to the objection, and to my own
satisfaction sufficiently answered it. '

v.
THE QUEEN.

Strong J.

Reverting for a moment to the construction of the
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1887.  29th section of the act of 1843, I would say that if I
Mo\é};m have missed the true construction of that section by
Tem &IEEN. holding that restoration of the lands was to be made

—— to the heirs and real representatives, and not to the
Strong J. personal representatives of the original owner the sup-

"pliant would still fail inasmuch as she is not the
personal representative of Grace McQueen, and no such
person is a party to the petition.

Further, the statute of limitations which has been
pleaded by the crown is, as it appears to me, a defence
to this claim, as it was also held by Richards CJ. to
be to that put forward by the devisees of Col. By in
Tylee v. The Queen (1).

The Petition of Rights Act of 1876 contains a clause
—the Tth—which seems to authorize this defence, even
if the case of Rustomjee v. The Queen (2) is to be taken
as a sufficient authority to show that such a defence
would not be available to the crown under the Eng-
lish Petition of Right Act. This Tth section authorizes
the crown to raise ‘“‘any legal or equitable defences
“ which would have been ayailable had the proceeding
“been a suit or action in a competent court between
“subject and subject.”

By the 4th section of the statute of limitations, Rev.
Stats. Ontario, ch. 108, no action is to be brought to
recover land but within ten years after the right first
accrued. As is well known the following sections of
the statute prescribing the time when the right to
recover shall be deemed to have accruedin the several
cases provided for are not exclusive. In the some-
what unusual case of a title to land being conferred
by statute as in the present case, the right to recover
must be deemed to have accrued so soon as the statute
conferring the title began to operate. The statute
¥ Vic. ch. 11, not being limited to come into’
operation at a time subsequent to the date at which it

(1) 7 Can. SR.C. 651. (2) 1 Q. B. D. 487,
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received the royal assent, took effect at the latter date, 1887
. viz,, the 29th December, 1843, at which time, if this MoQore~
were an action between subject and subject, the sup- &UEEN‘
pliant’s right would be held to have accrued. There-
fore the twenty years, which formerly constituted the
statutory bar, elapsed on the 30th December, 1863, when
not only the remedy of the suppliant, but by the ex-
press provision of the 15th section of the act (which is
identical in terms with section 34 of the English act
(3-4 W. 4 ch. 27), her right and title to the lands in
question also, became extinguished. I fail to see that
any answer can be suggested to this defence of the
statute. I have considered the case of Rustomjee v. The
Queen (1), holding that the statute of limitations of
James 1st was not a defence which the crown could
set up to a petition.of right. That case is, howerer,
clearly distinguishable from the present in these im-
portant respects. The English Petition of Right Act,
1860, which applied in the case of Rustomjee v. The
Queen (1) contains no provisions similar to the 7th sec-
tion of the Canadian act just set out. Further it
appears to me to be questionable whether the decision
in Rustomjee v. The Queen, (1) which related to a quasi
personal demand against the crown, the remedy for-
which, not the right itself, would be alone barred by
" the statute of limitations applicable to it in the case
of a subject would apply at all to a claim to recover
land where not merely the remedy but by the express
words of the act, the “right and title” of the claimant,
that is his right and title against all the world, became
extinguished at the expiration of the statutory period.
I should have thought that in such a case if the crown
were in possession the right and title would become
barred in its favor as well as in favor of all other
persons. So far has this view prevailed, indeed,

" (1).1 Q B.D.487.

Strong J.

6
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that it was even held by a great authority on such ques-
tions—Lord St. Leonards—that although the statute in
its terms only purported to extinguish the title of the
claimant out of possession that it did this so effectually,
that in a case where no disabilities could be shown to
exist it operated by way of positive prescription and
conferred such a perfect title on the party in posses-
sion that a court of equity would treat it as market-
able and force it on a purchaser (1). I am con-
tent, however, to rest this defence of the statute of
limitations on the 7th section of the Canadian Peti-
tion of Right Act, 1876, as a defence which would
have been available if this had been an action between
subject and subject ; and so considered to hold that the
title asserted by the suppliants has’ long since been
barred and extinguished.

It is no answer to this defence of the statute of limi-
tations to say that there was no statutory provision
regulating the procedure by petition of right before
1875 when the first Petition of Right Act, 88 Vic. ch.
12, was passed. It does not follow that there was no
remedy against the crown either by mandamus or
some other proceeding prior to the statute which
only prescribed the practice to be applied in such cases
and did not originate the remedy. It is said to be a
constitutional obligation binding on the advisers of the
crown to put in acourse of judicial enquiry any reason-
able claim on the part of a subject to recover his pro-
perty in the hands of the crown, and this obligation
existed before as well as since the statute of 1875.

Moreover, the statute began to run in 1843 in favor
of the body incorporated wunder the title of the
“ Principal Officers of Ordnance,” in whom the pos-
session of the land remained until it was handed over
to the crown as representing the province in 1856.

(1) Scott v. Nizon, 3 Dr. & War. 388.
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That corporation was capable of suing and being sued

83
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by the express terms of the act incorporating it. Then MoQorey
nothing can be better established as a universal rule p o0 .o

of English law, applying to all statutes of limitations
from the statute of fines down to the statutes passed
in the 8-4 W. 4, whatever may be their character,
whether operating by way of extinguishment of the
right or bar to the remedy, that when the statute once
begins to run no disability afterwards supervening
will stop the running; it continues to run, notwith-
standing any subsequent disabilities even though. as
Sir William Grant says in Beckford v. Wade (1), it
should be one actually excluding the possibility of
obtaining relief, as by the closing of the courts during
war or rebellion. The authorities on this head are
too numerous and conclusive to leave the least doubt
on the point (2).

Itis plain therefore that the well known rule of
Roman and French law contra non valentem agere nulla
currit prescriptio, does not in its entirety hold good in
English law. '

Then to apply the above rule to the present case and
to consider its effect when taken in connection with
the 7Tth section of the Petition of Rights Act of 1876,
it is manifest that if the crown, after having held the
possession of the land from the date of the trans-
fer to the province in 1856, had sold it to a sub-
ject, and the purchaser, after the lapse of the statutory
period of 20 years dating from 1843, that is for a period
making up 20 years when added to the time of pos-
session by the principal officers (namely, the 13 years
between 1843 to 1856) but before he had himself held

(1) 17 Ves. 97. 13 Q. B. 509; Rhodes v. Smethurst,

(2) Doe Duroure v. Jomes, 4 6 M. & W. 351; Skeffington v.
T.R. 300; Coiterell v. Dutton,4 Whitehurst,3 Y. & C. 1;
Taun.6§26 ; Homfray v. Scroope, Beckford v. Wade, 17 Ves. 97.

Strong J.
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it for 20 years, had been sued by the suppliant for the re-
covery of theland, such a purchaser could undoubtedly
have successfully pleaded the statute. And if so the
crown is enabled by the Tth section of the Petition of
Rights Act to do the same, since it is by the express
terms of that enactment authorized to set up all de-
fences which would have been available in the case
of a subject. .

Further, independently of the 7Tth section of the
Petition of Rights Act it would appear clear that the
crown acquiring lands from persons in favor of whom
the statute of limitations had begun to run before the
possession was transfered to the crown would, on the
principle of the authorities before referred to, be entit-
led to the benefit of the statute. Granting that the
statute would not begin to run whilst the lands were
in the hands of the crown by reason of the claimant
being disabled from maintaining an action for the
recovery of the land, yet when the statute began to
run whilst the land was in the possession of subjects,
as were the Principal Officers of Ordnance, it would
seem the subsequent disability arising from the pos-
session vesting in the crown oughtnot to have any
other or different effect from that caused by other
supervening disabilities such as infancy or coverture.

I am of opinion that the appeal should be dismissed
with costs.

FOURNIER, J :—Le présent appel est d’un jugement
rendu par la cour d’Echiquier, le'19 novembre 1883,
renvoyant la pétition de droit de lappelante avec
dépens.

Les faits de la cause sont longuement exposés dans

‘la pétition de 'appelante et dans le cas spécial soumis

de consentement par les deux parties.
L’aieunle de 'appelante Grace McQueen était incon-
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testablement propriétaire en' vertu de lettres patentes 1887
émises sous le grand sccau, le 20 mai et le 10 juin MoQueex
3 4 3 3 0.
1801, d'une grande etel.ldlfle de. terrain dor%t Ceh?.l Tag QUEES.
réclamé en cette cause faisait partie. Ce terrain serait —-—

. . . ournier J.
plus tard passé en la possession de la Couronne, dans ___
les circonstances suivantes, conformément i ’admis-
sion des parties.

40, Prior to the death of Grace McQueen, Colonel By, the then
officer in charge of the Rideau Canal and works, acting under the
provisions of the said Rideau Canal Act for His then Majesty, for
the uses and purposes of the said Canal, had from the parcels of
land patented as aforesaid, ascertained set out and taken possession
of one hundred and ten acres thereof, which he thought necessary
and proper for the purposes of said Canal, and the officers of Her
Majesty or the purchasers from Her Majesty, hereinafter mentioned
have held possession of the same from thence hitherto.

La 2e section de l'acte du canal, 8 Geo. 4, ch. 1,
donnant A lofficier en charge de la construction du
canal le pouvoir d’expropriation pour les fins du

canal, est congu en ces termes (1):

Les sections 4, 5, 6, 7T et 8 du méme acte pourvoient
au mode de procédure & suivre pour I'évaluation des
dommages.

Grace McQueen est décédée ab intestate le 11 septem-
bre 1827, laissant comme son héritier légal, Wm
McQueen.

Des 110 acres pris pour les fins du canal il n’en a
jamais été employés que vingt, le surplus, 90 acres,
quoique n’ayant jamais été considéré comme nécessaire
pour cette fin, est cependant resté en la possession de
la Couronne. '

Parmi les moyens de défense invoqués est le sui-
vant:

13. I submit that by reason of the enhancement of the value of
other lands of the said Grace McQueen, and of the other benefits
and advantages which accrued to her and those representing her,

(1) See p. 62.
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1887  the crown never became liable to make compensation for the lands

~~~  in question in this matter.
MoQUREN
v La vérité de cet étrange moyen de défense est cons-
THE QUEEN,

-— tatée de la maniére la plus positive dans les termes
FournierJ. < ivants de 'article 25 du special case, ow il est dit :

250. No payment or compensation in money has ever been made
by the crown to Grace McQueen or to William McQueen or to the
suppliant or to any person claiming under them for the 20 acres
actually used for canal purposes or for the residue of the hundred
and ten acres set out, ascertained and taken possession of as afore-
said but not so used.

Il n’est ni admis ni prouvé que Grace McQueen ait
jamais consenti en faveur de la Couronne un contrat
ou titre quelconque pour transférer a cette derniere le
fee simple qui lui appartenait dans le terrain en question.

Toutefois il est évident d’aprés les plaidoiries et les
admissions de faits des parties qu’il n’en existe pas et
quil 0’y en a jamais eu. L’article 4 des admissions,
constate que c’est avant la mort de Grace McQueen
que le colonel By,

Has ascertained, set out and taken possession of one hundred
and ten acres.

Il est donc certain qu’il y a eu prise de possesion
sans titre 4 moins que le setting out ne soit lui-méme
un titre, comme on le prétend. D’aprés la 2e section
de 8 G. 4 ch. 1, (Canal Act) ce n’est qu’aprés le pro-
cédé préliminaire de détermination du terrain néces-
saire pour le canal que 'officiér en charge
is empowered to contract, compromise and agree with all persons
who should occupy, be possessed of or interested in any lands or

grounds which should be set out or ascertained as aforesaid, for the
absolute surrender, eta.

L’interprétation de cetie clause a donné lieu & la
question de savoir a quelle époque Grace McQueen
s’est trouvée expropriée et dépossédée de sa propriété, si
toutefois elle 1'a été, et quand la Couronne en a été

investie. La simple prise de possession pour les fins
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du canal suffisait-elle pour cela, ou bien ne fallait-il 1687

’ . - . . L
pas aprés la détermination du terrain requis a contract, McQueex
compromise or agreement auxquels la méme section donne 4, - 2

QUEEN,
les effets légaux en ces termes :
And all such contracts, agreements and surrenders should be valid
and effectual in law, to all intents and purposes whatsoever.

Les opinions se sont partagées a ce sujet. Sir William
Richards, dans la cause de T'lee v. La Reine (1) ol les
représentants du colonel By réclamaient comme sa
propriété le terrain en question en cette cause, a décidé
que le seul procédé de détermination (setting out and
ascertaining) avait été suffisant pour investir légale-
ment Sa Majesté de cette méme propriété. Dans son
jugement de la présente cause, au sujet de la méme
propriété réclamée maintenant par les représentants de
Grace McQueen, ’honorable juge Gwynne, aprés une
longue et savante dissertation sur cette question, en
est venu a la conclusion que Grace McQueen étant
décédée sans avoir fait aucun contrat avec le colonel
By, elle a laissé la propriété en question 3 William Me-
Queen, son héritier légal. Son argumentation sur ce
point me parait concluante; comme la citation en
serait trop longue, je référe a son Juwement dans cette
cause, sur cette question.

D’aprés ’honorable juge, un titre de Grace McQueen
ou de ses représentants était nécessaire pour investir
Sa Majesté de la propriété en question. D’aprés
I'opinion de Sir William Richards, le setting out et la
prise de possession par le colonel By étaient suffisants
pour donner un titre & la Couronne. Je suis d’avis
avec ’honorable juge Gwynne qu'un titre était néces-
saire, mais je ne crois pas comme lui que le deed du 6
février 1832 par William McQueen au colonel By, qu'il
suppose avoir agi dans cette transaction comme trustee
de la Couronne, soit un titre suffisant pour avoir in-
vesti la Couronne. J’en donnerai les raisons ci-aprés.

(1) 7 Can. S. C. R. 651.

Fournier J.
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L’opinion de 'honorable juge Gwynne sur la néces-
sité d'un titre a été partagée par Sir Hugh Cairns, alors
sollicitenr général et plaidant comme tel pour Sa
Majesté dans la cause re Holmes, (1) ou les mémes

- questions, au sujet du méme terrain ont été soumises

a la cour de Chancellerie, en Angleterre, en vertn
d’une pétition de droit contre Sa Majesté. Les repré-
sentants du colonel By fondaient leur réclamation sur
I'acte que lui avait consenti William McQueen, le 5
février 1832; I'honorable solliciteur général dit & ce
sujet

Moreover the suppliants have shown no title, which, if in any one,
is in the representative of Grace McQueen. ’

Le jugement qui renvoya cette pétition est fondé
sur le seul motif d’absence de pouvoir dans la cour
de Chancellerie en Angleterre pour disposer d’une
propriété immobiliére en dehors des limites de sa juri-
diction. Mais on trouve dans Popinion du solliciteur
général une réfutation complete des prétentions du
colonel By. Dans une autre partie de son argumenta-
tion, aprés 1’exposé des objections & la juridiction de
la cour, il exprime I'opinion que c’est aux héritiers de
William McQueen qu’appartient cette propriété:

If all these difficulties [au sujst de la juridiction] were got over,
the persons entitled to claim the restoration would be the represen-
tatives of William McQueeh, and not those who claim under colonel
By. The conveyance of 1832 passed all the interest which Williamn
MoQueen had in the land, but it would not pass an interest which
was only enacted by a long subsequent act of parliament in favour
of “the party or parties from whom the land was taken.” The
suppliants are not such parties.

En effet lorsque la vente & By a été faite par William
McQueen, le 6 février 1832, la Couronne était déja en
possession depuis au-deld de cinq ans, c’est-a-dire
depuis au moins le 11 septembre 1827, date du décés
de Grace McQueen, de sorte que William McQueen

(1) 2J. & H. p. 540.
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n’avait pu transférer 4 By des droits & une propriété
dont il n’était pas en possession et qui avait depuis
longtemps auparavant été enlevés & sa meére au nom de
la Couronne qui en était alors en possession.

De plus, cet acte du 6 février 1832, fait onze ans
avant la passation de la 7 Vict., ch. 11, sec. 29 (Vesting
Ordnance Act), ne pouvait transférer au colonel By des
droits qui n’ont pu appartenir & William McQueen que
onze ans plus tard, en vertu du proviso de la section 29.
Ceci devrait étre concluant si ce n’était a cause du
caractére de frustee que I’honorable juge Gwynne
attribue au colonel By dans cette transaction du 6
février 1832:

I1 n’est pas douteux que lorsque le colonel By ex-
ercait ses attributions dans les limites de laloi 8 Geo. 4,
ch. 1, et prenait possession de terrains nécessaires pour
les fins du canal, il devait étre regardé comme un trustee
pour Sa Majesté. Mais peut-on lui préter cette qualité
lorsqu’il agit dans une transaction tout a fait en dehors
des pouvoirs qui lui sont conférés par le statut, pour
lacquisition d’un terrain qui n’était pas nécessaire
pour le canal—a une époque (le 6 février 1832) ou le
canal était construit, puisqu’il fut ouvert au trafic
deux mois aprés—et pour un terrain qu’il n’a cessé de
réclamer comme sa propriété personnelle, comme le
démontrent les faits admis et prouvés. Il a protesté
bien des fois et de la maniére la plus formelle contre
cette qualité de ¢rustee de la Couronne qu’on lui a prétée
dans la transaction du 6 février 1832. Loin de 13, il a
mainte fois réclamé en justice et autrement cette pro-
priété comme ayant été acquise par lui et pour son
bénéfice personnel, et a défaut de la propriété, une
compensation., Une premiére fois il a obtenu une ré-
férence a arbitres, qui ont refusé de lui accorder des
dommages a raison de cette propriété. Cette méme

\

réclamation a été plus tard référée & un jury, qui a
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décidé comme les arbitres I'avaient déja fait. Ilne s'est
pas contenté de protester personnellement contre cette
qualité de trustee, ses héritiers et représentants ont
soutenu comme lui qu’il n’avait pas cette qualité—et
Pun deux, C. W. By, a réclamé cette propriété, en
juillet 1856, par une demande adressée au gsuverneur
en conseil, réclamation qui a été repoussée par la Cou-
ronne. Les trustees de la succession du colonel By ont
méme réclamé cette propriété, en Angleterre, par une
pétition de droit devant la cour de Chancellerie—in re
Holmes (1). Cette réclamation était encore une répudia-
tion de la qualité de trustee. En dernier lieu la méme
propriété a encore été réclamée par ses héritiers et re-
présentants devant la cour d’Echiquier du Canada, dans
la cause de Tylee v. La Reine (2), ou des efforts considé-
rables ont été faits pour faire déclarer que cette pro-
priété appartenait a ses héritiers. Cette procédure ne re-
posait que sur sa prétention qu'il n’avait pas agi comme
trustee, mais pour lui-méme. Non seulement le colonel
By et ses représentants ont nié cette qualité de trustee,
mais la couronne elle-méme se trouve en avoir fait une
répudiation solennelle par ’acte 7 Vic. ch. 11, section
29, en déclarant que les propriétés non employées pour
I'usage du canal seraient rendues & ceux de qui ils
avaient été prises. (’était dire clairement que n’étant
pas nécessaires pour le canal, elles avaient été prises
illégalement par le colonel By, et répudier sa préten-
due qualité de trustee. En face de cette répudiation
de la part des deux parties intéressées peut-on se fonder
sur cette prétendue qualité de trustee pour lui faire
produire I'effet d’'une vente valide et légale. Sans
l'attribut de cette qualité au colonel By, I'honorable
juge Gwynne aurait été forcé d’admettre que la Cou-
ronne n’avait pas de titre, et la conséquence inévitable
eut été un jugement en faveur de 'appelante.

) 27J. & H. 521. " (2) 7 Can. 8. C. R. 651.
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I1 me semble que cela suffit pour faire voir que le 1887
titre de propriété appartenant a Grace McQueen, en MoEJms
vertu des lettres patentes du mois de mai et juin 1801, . _ &U _—
n’a jamais été aliéné ni en faveur du colonel By per-
sonnellement, ni par son entremise comme #rustee,
en faveur de la couronne. Ce titre existe encore de
droit dans la personne des représentants de Grace
McQueen.

Indépendamment de ce titre I’appelante peut encore
en invoquer un autre, reposant sur un texte de loi.
Cest celui qui résulte du proviso suivant de la section

29 de la ¥ Vic. ch. 11, congu en ces termes:

Provided always and be it enacted, that all lands taken from
private owners at Bytown, under authority of the Rideau Canal Act,
for the use of the Canal, which have not been used for that purpose
be restored to the party or parties from whom the same were taken.

Ainsi que je crois 'avoir établi plus haut le titre de
Grace McQueen n’ayant jamais &té aliéné, il ne reste
donc a sa représentante, I'appelante, qu'a faire voir
qu’elle est encore dans-les conditions ‘de pouvoir in-
voquer le bénéfice de ce proviso. Je ne crois pas
devoir m’arréter aux considérations qui ont été faites
sur I’endroit qu’occupe cette disposition dans la section
29, comme n’ayant pas de connexion avec les autres:
parties de cette section ou l'on dit qu’elle se trouve
isolée et hors de place. Ce ne sont nullement des
raisons pour -ne pas lui donner son plein et entier
effet, si elle est d’ailleurs claire et précise. En outre, elle
me semble 14 & sa place, aussi bien que dans aucune
autre partie de 'acte. Il s’agit, il est vrai, dela maniére
de donner des titres par les officiers de 'ordonnance,
dans des seigneuries du Bas-Canada,—mais comme il
n’y en avait pas a donner & ceux dont on avait illégale-
ment pris les propriétés sous prétexte qu'elles étaient
nécessaires a la construction du canal, il n’y avait
qu'en ordonner la restitution. Et il était d’autant plus
nécessaire de le faire que la lére clause de cette loi

Fournier J.
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mettant au nombre des propriétés transférées aux
principaux officiers de I'ordonnance, le canal Ridean,
canal and works, lands, &c., les dits officiers auraient pu
croire que les terrains auxquels le proviso fait allusion
leur étaient aussi transférés. Dans le but d’éviter des
difficultés, il est évident que la loi ne leur a imposé  cet
égard qu'un devoir bien simple et bien facile 4 remplir,
celui de remettre les propriétés prises mais non em-
ployées a I'usage du canal, aux personnes de qui elles
avaient été prises. Il n'y avait pour cela qu’a en aban-
donner la possession dont se démettait le Couronne
sans en investir les officiers de I'ordonnance comme le
fait voir la cédule a la fin de l'acte, transférant le canal
et les terrains lawfully purchased and taken, &c., as
necessary for the purposes of the canal. Ceux qui n’a-
vaient pas été employés pour 'usage du canal n’étaient
donc pas mis sous leur contréle. Les propriétés par
I'opération de la loi étaient rendues aux propriétaires.
Les officiers de 'ordonnance n’avaient qu'un devoir de
constatation de l'identité de ces propriétés a remplir
pour mettre ce proviso a exécution.

Quoi qu’il en soit, ce proviso, fait pour réparer de
graves injustices commises dans la construction du
canal, avait sa place dans cet acte et doit &tre d’autant
plus respecté qu’il n’offre pas un doute possible sur sa
portée et sa signification.

Maintenant a quelles conditions sont soumises
les personnes désignées dans ce proviso? Il faut—
1o Qu’elles établissent que les propriétés ont été prises
sous lautorisation du Rideau Canal Act pour I'usage
du canal; 20. Que ces mémes propriétés n’ont pas
été employées pour les fins du canal. Voila les
seules conditions imposées. L’admission de faits
constate que la propriété réclamée a été prise pour les
fins du canal, art. 4, p. 21 du dossier—et l'art. 25 re-
connait qu’elle n’a pas été employée a cette fin. La
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preuve de I'appelante étant compléte et son droit claire- 1887

ment établi par le proviso, rien ne devrait donc plus McQuerx

. R . e s .
faire obstacle a la remise de sa propriété. Tae Quesn.

Mais pour éviter de donner effet a4 une disposition p == -
légale aussi claire que celle dont il s’agit, on refuse de ——
lui reconnaitre le caractére géméral et absolu que lui
donne les termes dans lesquels elle est con¢ue, pour
en restreindre l'application au bénéfice d’'un seul in-
dividu, Nicholas Sparks.

Cette prétention est appuyée sur la 9e Victoria, ch.
42, dont on trouve une analyse dans le jugement de
I’honorable juge Gwynne qui, comme Sir William
Richards dans la cause de Tylee v. La Reine, exprime
I'opinion .que ce statut n’a été passé que pour venir au
secours de Nicholas Sparks.

I1 est certain que ce statut déclare que le proviso de
la 29e clause de la Te Vict., ch. 11, shall be construed to
apply to all land at Bytown set out and ascertained and
taken from Nicholas Sparks en vertu de 'acte du canal
Rideau, 8 Geo. 4, ch. 1,—et il est pourvu & un mode
de procédure pour le faire rentrer en possesion. Du
fait que Sparks seul est mentionné dans cet acte, on
n’en peut conclure autre chose si ce n’est qu’il est un
de ceux auxquels il était applicable, il n’est pas déclaré
¢tre le seul ayant le droit d’invoquer le bénéfice du
la loi, il est seulement dit que le proviso sera inter-
prété comme le comprenant. Nulle expression com-
porte 'idée qu'il ne s’applique & aucune autre per-
sonne et aucune expression dans l'acte n’en comporte
la révocation. Comme ces dispositions législatives ne
sont pas en contradiction les unes avec les autres, elles
peuvent et doivent également subsister, comme indé-
pendantes les unes des autres. On a donné aussi, suivant
moi, & la 9e Vic, ch. 42, un effet restrictif qlie ne
comporte pas la teneur de ses dispositions. Cet acte ne
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me parait aucunement affecter les droits de I'appelante
en vertu du proviso.

Une autre objection est que par I'acte 19 Vic. ch. 54,
la Couronne a été investie du terrain réclamé. L’hon-
orable juge G-wynne s'exprime ainsi au sujet de cette
proposition :

Then it is clear that, and indeed it is admitted that (notwith-
standing anything contained in 7th Vie. ¢. 11,) the lands in question
here were by 19 Vie. ¢. 54 vested in her Majesty for the public uses
of the late Province of Canads, and that while still so vested they
were by the B. N, A. Act placed under the exclusive control of the
Dominion Parliament.

Malgré tout le respect que j'ai pour l'opinion de
I'honorable juge, je suis forcé de différer avec lui sur
cette question. Il me semble, au contraire que cet acte,
dont le but était de transporter 4 I'un des principaux
secrétaires d’Etat pour le département de la guerre les
terrains qui étaient en vertu de la 7e Vic. ch. 11 sous
le contréle des principaux officiers de 'ordonnance, a
soigneusement évité de faire aucune mention du ter-
rain réclamé, et que les expressions employées font voir
qu'il est resté dans la position qui lui a été faite par le
proviso de la section 29.

Les propriétés mentionnées dans cet acte ont été
divisées en deux classes énumérées dans la premiere
et la deuxiéme cédules annexées au dit acte. Celles de
la premiére cédule consistant en constructions et tra-
vaux militaires, sont transportées au principal Secré-
taire d’Etat pour la guerre. Celles de la deuxiéme
cédule sont déclarées retourner a Sa Majesté pour I'a-
vantage de la province. Au nombre de ces propriétés
se trouve le Canal Rideau dans le paragraphe ainsi
congu :

Rideau and Ottawa Canals, City of Ottawa Barracks, Block houses
and adjuncts of the Canal. )

A moins de prétendre que les 90 acres des terrains
réclamés se trouvent compris dans le terme * adjunct,”



VOL. XVL] SUPREME COURT OF CANADA. 95

il est évident qu’ils en sont exclus. Le mot adjunct 1887
qui est défini en anglais “ something added to another MoQueex

but not essentially a part of it,” ne peut s'appliquer THE&'UE x
qu’aux choses nécessaires et actuellement employées & —
Fournier J.

Pexploitation du canal. Les 90 acres en question n’en
ont jamais fait partie et n’ont jamais été employés a
I'usage du canal, comme le fait est reconnu et admis,
et ne peuvent étre par conséquent considérés comme
un “adjunct” du canal,

Ce statut loin d’avoir investi la Couronne de la pro-
priété en question pour le bénéfice de la province en
révoquant le proviso, a au contraire réservé les droits
de tous ceux qui avaient des réclamations au sujet des
terrains, bitisses ou autres propriétés mentionnées dans
la section 7 précédente. Cette section est celle opérant
le transport des propriétés de la cédule 2e.

La section 9 va encore plus loin en limitant la révo-
cation de l'acte 7 Viet.,, ch. 11, aux seules propriétés
mentionnées dans la 2e cédule, elle laisse évidemment
subsister le proviso de la section 29. De sorte que ce
statut n’affecte en aucune maniére le droit de I'appe-
lante.

Il y a le méme argument a faire contre la prétention
que le terrain en question a passé au gouvernement
fédéral par 'acte de confédération. La section 108 lui
transporte les propriétés mentionnées dans la 3e cédule,
article ler: * Canals, with lands and water powers
connected therewith.” Cet article comprend certainement
 le canal Rideau, et les mots “with lands connected
therewith,” comprennent bien certainement aussi les
terrains nécessaires et employés & l'usage du canal,
mais ne comprennent pas les 90 acres qui sont admis
n’avoir jamais été employés & I'usage du canal.

Aprés avoir attentivement examiné les divers statuts
qui concernent le sujet en question, jen suis venu 4 la
conclusion qu’aucun d’eux n’a eu l'effet de révoquer le
proviso de la seciion 29, et qu'il doit encore avoir son.
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plein et entier effet et qu'il forme un titre légal en
faveur de l'appelante. Pour conclure je citerai les
paroles de Sir Hugh Cairns ¢n re Holmes (1) qui, suivant
moi, sont parfaitement applicables & cette cause:

There has been no conveyance to vest the legal estate in the
Crown or previously in the ordnance officers, and the enactment that
the lands be restored is not a direction that they shall be reconveyed,
nothing being necessary except the surrender of possession,

I1 est vrai que les opinions exprimées par Sir Hugh
Cairns dans cette cause, re Holmes (1), n’ont pas re¢u la
sanction judiciaire, parce que.la cour de Chancellerie
se déclarant incompétente a statuer sur les droits de
propriété d’'immeubles situés en dehors des limites de
de sa juridiction, ne rendit en conséquence aucune
décision sur les autres questions débattues.

Mais ces opinions de Sir Hugh Cairns n’en sont pas
moins de la plus haute importance et ne méritent pas
moins la plus grande considération, non seulement a
cause de la science profonde de cet éminent juris-
consulte, mais aussi par le fait que dans cette cause il

- parlait officiellement comme Solliciteur-général, au nom

de Sa Majesté, et que sa haute fonction que I'on peut.
assimuler & une magistrature, 'obligeait dans ce débat
entre Sa Majesté d'un coté et des sujets de l'autre, a
dire de quel Q6té se trouvait la loi et la justice. Ils’est
formellement déclaré contre les prétentions des héri-
tiers By, déclarant que la loi avait ordonnée de rendre
la propriété en question aux héritiers de Grace McQueen.

Ces opinions me paraissent non seulement justifier
les droits de l'appelante, mais en étre en méme temps
une admission solennelle devant Sa Majesté.

La Couronne oppose encore deux autres moyens de
défense, le premier fondé sur la prescription introduite
par la septieme clanse de l’acte des pétitions de droit
de 1876, et la deuxiéme, un estoppel, fondé sur 'acte de
vente du 6 février 1832, au colonel By, par William

() 2 7. & H. 535,
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McQueen, dont appelante est héritidre en loi et comme 1887
telle garante de 'exécution des dits actes. MoQureN
La e section de I'acte des Pétitions de droit est en

v.
QUEEN.
ces termes:

FournierJ.

The statement in defence or demurrer may raise beside any legal
or equitable defences in fact or in law available under this Act, any
legal or equitable defence which would have been available had the
proceedings been a suit or action in a competent court between sub-
ject and subject, and any grounds of defence which would be suffi-
cient on behalf of Her Majesty may be alleged on behalf of any such
person aforesaid.

La Couronne par cette section se trouve avoir main-
tenant le droit qu’elle ne possédait pas avant ce statut,
dans Ontario, et qu’elle ne posséde pas encore actuelle-
ment en Angleterre, d’invoquer les statuts de timatation.
Ce droit ne lui est pas conféré d'une maniére directe, il
est une conséquence du privilége accordé & Sa Majesté
de plaider tous moyens de droit ou d’équité qui pour-
raient I'étre, comme dans une poursuite entre parti-
culiers. Les statuts de limitation ou de prescription
étant un moyen de défense a la disposition des par-
ticuliers; T'effet de cette section est de permettre & la
Couronne de s’en prévaloir.

L’acte des pétitions de droit a été passé pour combler
une lacune considérable dans notre législation qui ne
permettait pas de mettre la Couronne en cause pour
le réglement des difficultés résultant de ses nombreux
contrats pour travaux publics, réclamation de propriété,
etc., etc. Il y avait urgence & cet égard et pour
rémédier 4 ces graves inconvénients, il ne fallait qu’'un
simple acte accordant la faculté de poursuivre la
Couronne, et réglant le mode de procéder. Aucunelégis-
lation nouvelle sur le droit civil n’était nécessaire pour
cela. Les droits d’action sont réglés par le droit civil
de chaque province et doivent étre jugés et décidés
d’aprés ce méme droit.

La Couronne n’ayant pas avant cet acte le droit de
7
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plaider prescription, on a donc en lui accordant le
privilege apporté une modification importante au droit
civil des provinces dans lesquelles ce droit n’existait
pas avant d’avoir éié introduit par cette loi. Cette
modification est d’autant plus importante que Sir W.
Richards dans son jugement de la cause de Tylee v. La
Reine (1) a donné a cette loi un effet rétroactif, et déclar
prescrits et éteints les droits qui ne l’auraient pas été
sans cela. En supposant qu’il n'y aurait eu que ce
seul moyen de défense, Tylee aurait donc vu ses droits
éteints et prescrits anu moment ou entrait en force une
loi qui en lui ouvrant la port des tribunaux, lui enle-
vait en méme temps son droit d’action.. Tylee n’est
pas un cas isolé, 'appelante n’est pas non plus seule
dans cette position anormale. Cette proscription, car
c’en est une, et des plus injuste, fait main basse sur
les droits acquis de nombreux sujets qui sachant que
la Couronne ne prescrivait pas contre eux, ne se sont
guére hatés de faire valoir leurs réclamations contre
elle. Il est de toute évidence que cette loi viole des
droits acquis et que son approbation sera dans bien des
cas une véritable spoliation consommée au nom de la
loi. Peut-on dire que la loi avait en vue un pareil
résultat? Certainement non, car rien dans son texte
n’indique une semblable intention. Les criantes in-
justices, qu’elle causerait si elle était appliqmuée aux
transactions passées sont de puissantes raisons en loi
pour refuser de lui donner un effet rétroactif. Le sujet
qui fait la matiere de cette législation était tout-a-fait
nouveau, et, comme toute loi nouvelle, elle ne doit
avoir d’application que pour le passé. Cette loi pou-
vant causer des injustices aussi graves que celles aux-
quelles je viens de faire allusion, ne peut donc avoir
d’effet rétroactif 4 moins d’une disposition formelle a
cet effet qui n’existe pas. Il n’est gnére nécessaire de
référer aux autorités sur la rétroactivité des lois. Elles
(1) 7 Can. 8. C. R. 651.
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sont trés connues et on en trouvera une longue liste 1887
dans la cause de Taylor v. La Reine, (1). Mo&;‘m
Pour arriver 4 admettre la rétroactivité de cette loi, THE &UEEN‘

Sir W. Richards s’est sans doute appuyé sur cette con- _ —
T L, . . , Fournier J.

sidération, qu'en général, la présomption de non rétro- . _

activité des lois ne s’applique pas a celles qui ne

concernent que la procédure et la pratique des cours.

Ceci est sans doute vrai pour ce qui concerne la pro-

cédure et la pratique, mais non pas lorsqu'il s'agit

comme ici d'nn principe du droit civil: la prescription.

Mais méme en fait de procédure, il y a des exceptions

dans les cas ou la nouvelle procédure préjudicierait

aux droits établis sous l'ancienne, ou porterait pré-

judice 4 la bonne foi des parties (2).

But the new procedure would be presumably inapplicable where
its application would prejudice rights established under the old
or would involve a breach of faith between parties.

Le méme auteur page 271 dit :

The general brinciple, indeed, seems to be that alterations in

procedure are always retrospective, unless there be some good
reason against it (3).
# Puisque d’aprés 'autorité ci-dessus, il y a lien de
faire exception a Dlapplication de ce principe lorsqu’il
y a de bonne raison, I'exception doit &tre appliquée
dans le cas actuel, car je ne pense pas qu’il puisse s’en
trouver un seul dans lesquels il y ait de meilleurs et
plus justes raisons pour ne pas donner d’effet rétroactif
alaloi. J’ai déja signalé plus haut les graves injus-
tices qui résulteront de la rétroactivité de cette loi.
Elle détruit certainement le droit de propriété de l'appe-
lante. Et dans quelles circonstances? C’est lorsque la
Couronne admet qu'elle n'a jamais payé a l'appe-
lante le prix de sa propriété, ni i ses auteurs, ni
a qui que ce soit pour elle, lorsqu'un texte de loi

(1) 1 Can. 8. C. R. 65. Gardner v. Lucas, 3 App. Cas.

(2) Maxzwell p. 273. 603 ; and Kimbray v. Draper, L.
(3) See per Lord Blackburnin R.3 Q. B. 163.
3
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non révoqué, le proviso de la section 29, recon-
naissait ses droits et qu’aucune prescription ne les
affectait. Par cette rétroactivité on lui enléve sa
propriété pour Dattribuer contre toute justice a Sa
Majesté, qui a déclaré en vertu d'une loi que
cette propriété devait &tre rendue 3 lappelante. Et
encore on ne peut arriver & ce déplorable résultant
quen donnant a la disposition 7 de lacte des Péti-
tions de droit un effet qui dépasse la limite des pou-
voirs du gouvernement fédéral. Cette disposition, si
elle a l’effet d'introduire une prescription qui n’existait
pas, est évidemment inconstitutionnelle comme enfrei-
gnant les droits des législatures provinciales—tout
autant qu’'un statut du parlement fédéral qui aurait
déclaré A cette époque que Sa Majesté avait eu et au-
rait a4 l'avenir le droit d’invoquer les limitations et
prescriptions.~Un semblable statut efit attiré I’atten-
tion et n’aurait sans doute pas été adopté parcequ'il
elt été considéré comme une invasion des droits des
provinces—mais dans la forme adoptée, on ne s’est pas
apergu qu'on donnait simplement a la Couronne le
droit de faire les mémes défenses que dans les causes
entre particuliers, on lui accordait un droit dont I'ap-
plication pour le passé causerait de graves injustices.
Je crois que, comme loi de procédure, il y a lieu de
faire ici 'exception dont parle Maxwell. De plus, je
considére cette disposition contraire aux droits des
provinces, comme inconstitutionnelle. J’en conclus,
pour ces deux motifs, qu'on ne peut opposer a I'appe-
lante la prescription fondée sur la Te section de 'acte
des Pétitions de droit, etc.

Quant & lestoppel fondé sur Pacte de vente du 6
février 1832 par William McQueen au colonel By, il
est clair qu’il ne peut étre opposé a I'appelante, d’abord
parce qu'elle n’était pas partie a cet acte, et ensuite
parce que cet acte pour la partie concernant les 110
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acres était nul pour les raisons que j’ai données plus 1887
haut, et enfin parceque le titre de l'appelante est MoQoz
établi par la loi, .le prox'riso de la section 29. De plu:s, T &U _—
d’aprés les autorités suivantes, on ne peut se prévaloir -
s Fournier J.
de Vestoppel contre un acte du parlement: -
Everest and Strode Law of Estoppel (1).

It is, perhaps, owing to the above rule, viz: that an Act of Parlid-
ment is a record to which every oneis privy, that the doctrine of
estoppel has been considered to have no application so as to permit
parties to a contract to estop themselves in face of an Act of
Partiament. However, whatever its origin, such a rule has been
laid down (c) in re Stapleford Colliery Co., Barrow's case (2).

Bacon V. C. dans la cause ¢z re Barrow, dit (2):

But the doctrine of estoppel cannot be applied to an Act of Parlia.
ment Estoppel only applies to a contract inter partes, and it is
not competent to parties to a contract to estop themselves or any
body else in the face of an Act of Parliament.

Pour tous ces motifs j'en suis venu aux conclusions
suivantes: lo. Que les droits de propriété appartenant
a Grace McQueen en vertu des lettres patentes du
mois de mai et juin 1801, n’ont jamais été légalement
aliénés; 20. Que la partie de sa propriété prise sous
prétexte qu'elle était nécessaire a la construction du
canal, n’ayant jamais été employée a cet usage, le proviso
delasection 29de 7 Vic.,ch.11, en ordonne larestitution.
30; Qu’aucune prescription ne peut lui étre opposée.
40 ; Quil n’y a pas lieunon plus d’invoquer un estoppe!
fondé sur 'acte du 6 février 1832.

Je suis d’avis que l'appel devrait étre alloué.

Henry J.—This is an action brought by petition of
right and involves the title to a large and very valu-
able property, consisting of about ninety acres in the
City of Ottawa, part of whichis known as Cartier
Square. It originally formed a part of patents to one
Grace McQueen, dated 10th May, 1801, and 10th June,

(1) P. 40, (2) 14 Ch. D. at p. 441.
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1801, containing about 600 acres. Under a statute of

Mmsx Upper Canada, passed in 1827, (8 Geo. 4, ch. 1)

v.
Tug QUEEN.

Henry J.

—

commonly called the Rideau Canal Act, His then
Majesty was invested with certain powers and author-
ities necessary to the making, maintaining and using
the canal intended to be completed under His
Majesty’s direction for connecting the waters of Lake
Ontario with the River Ottawa, and for other purposes
therein mentioned. Lieut. Col. John By, of the Royal
Engineers, was the officer employed by His Majesty
to superintend the work of making the canal, and it is
admitted that he sometime before the passage of the
act, and before the death of Grace McQueen, measured
and made a plan of about 110 acres out of the lands
granted or conveyed by the patents befdre mentioned
to her, and took possession thereof for His Majesty,
and it is alleged that such possession has been con-
tinued up to the time of the bringing of this suit,
which was on the 1st of February, 1879. The canal
was finished and opened in May, 1832, Grace
McQueen died intestate on the 18th September, 1827,
a few months after the passing of the act, leaving
William McQueen, the father of the suppliant, her
sole heir-at-law. He died intestate on the 20th
October, 1845, leaving the suppliant his sole heiress at
law. That in the ordinary course would have estab-
lished the title to the lands in question in the suppli-
ant. How then has she been divested of that title 2

It is said in the first place that she was divested of
the title to the 110 acres by the act of Col. By as before
stated. I cannot arrive at that conclusion for the
statute provides that the laying off of the land and
the filing of the plan made of itself no expropriation,
and provided that the engineer in question was
authorized to arrange for payment for it with the
owner and obtain a surrender of title to His Majesty.
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Such was not done in the lifetime of Grace McQueen, 1887
nor afterwards, and it does not appear that she had MoQuEry
any knowledge of the laying out of the 110 acres or of . &EEN,
the filing of the plan. She never was paid anything
for the land so set apart and I have no hesitation in Henry J.
declaring that the title to it was in her at the time of
her death, and that title descended to William
McQueen her son and only heir. In Re Holmes, (2);
Sir Hugh Cairns, Solicitor Greneral, on the part of the
Crown, referring to the circumstances of this case,
said :

There has been no conveyance to test the legal estate in the Crown,
or previously in the ordnance officers ; and the enactment that the

lands be restored is not a direction that they shall be re-conveyed,
nothing being necessary except the surrender of possession.

Again, on page 536 he says :—

If all these difficulties were got over the persons eatitled to claim
restoration would be the representatives of William McQueen, and
not those who claim under Col. By. The conveyance of 1832 passed
all the interest which Wm, McQueen had in the land, but it could
not pass an interest which was only created by a long subsequent
act of Parliament in favor of ¢ the party or parties from whom the
land was taken.” The suppliants are not such parties.

The positions so taken by the learned solicitor were
combatted by counsel on the other side, and did not
form any part of the judgment in the case. Indepen-
dently, then, of the dicta just quoted, we must consider
the effect of the deed from William McQueen to By on
the 6th February, 1832. At that time the canal was
about finished, and it was opened for traffic in May
following. The 110 acres were then in the possession
of the crown, and not in possession of either McQueen
or By. I am, therefore, of opinion there was no legal
conveyance of the 110 acres to By. The title was
after that either in the crown or in McQueen. If
McQueen held the title, but even out of possession, the

() 2 H. & J. 535.
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law denied him the power or right to transfer it ; if he
did not transfer it it remained in him. If he should
subsequently obtain the possession- either by a suit at
law or otherwise he would then be in a position to
make a legal transfer, and if seeking to recover the
posession from a wrongful holder by a suit at law
the defendant could not prevent his recovery by set-
ting up the inoperative conveyance. We are not now
trying the question as to which party to the convey-
ance the recovery would finally benefit. The case be-
fore us is between the party who made the inoperative
conveyance, who was no doubt the titled owner, and
one who claims that the title was divested before the
conveyance. If that position is established the right
of the claimant never existed.

Ttisadmitted on all sides that but 20 out of the 110 acres
were required for the canal purposes, and'that no part
of the remaining 90 acres was ever used or considered
necessary for the use of the canal. The possession of
it was, however, as I think wrongfully withheld at all
events since the passage on the 9th of December, 1843,
commonly called “The Ordnance Vesting Act.” That
act vested by general terms certain public lands, &c.,
including the Rideau Canal, and the lands and works
belonging thereto in the principal officers of Her Ma-
jesty’s Ordnance in Great Britain, and their successors
in office, subject to the provisions of the said act. Now
one important provision of that act in the 29th sec. is
as follows :—

Provided always, and be it enacted that all lands taken from pri.
vate owners at Bytown under the authority of the Rideau Canal Act
for the uses of the canal which have not been used for that purpose
be restored to the party or parties from whom they were taken.

Now the 90 acres in question in this suit were taken
as the proviso states but not used—all lands similarly
placed became subject to the enactment--no matter
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from how many parties they had been taken. They
were to be “restored” not reconveyed. It may be
fairly argued that if the legislature or party or the
parties who framed the act considered the parties
wholly divested of the title to the lands in question
we would have found the word re-conveyed instead of
the word restored, and directions given and authority
enacted for the party or parties to make the convey-
ances. If that is not the true construction then a
most inapt word was used to provide for a conveyance.
I entirely agree with Sir Hugh Cairns that no convey-
ance was considered necessary and that none is pro-
vided for. It is a legislative intimation to the parties
in effect saying—The crown has taken more of your
land than was necessary for the canal, the title of
what was necessary for the canal and which has been
used for that purpose, with other public properties of
various kinds, has been handed over to the principal
officers of Her Majesty’s Ordnance, but they are not to
have anything to do with the lands taken but not
used for canal purposes. The enactment in the pro-
viso not only proclaims that the principal officers of
the ordnance shall have no title in or control over the
now used lands, but actually conveys them to the
partics from whom they were taken. The act is a
general and most comprehensive one and intended to
cover all the lands and property held by the crown
and containing the declaration that the crown should
no longer exercise any right to or have any interest in
the lands referred to.

In 1856 an act was passed by the legislature of the
late Province of Canada, intituled:

An act for transferring to one of Her Majesty’s Principal Secre-
taries of State the powers and estates and property therein des-
cribed now vested in the principal officers of the Ordnance and for
vesting other parts of the Ordnance’s estate and property therein
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1887  described in Her Majesty the Queen for the benefit, use and purpose

s~ of this Province.
MoQUEEN . .
v Section 9 of that act is as follows :

Tmfimm' With respect to all lands and other real property comprised in

Henry J. the second schedule to this act annexed, which by this act shall be

— vested in Her Majesty the Queen for the benefit, use and purposes

of this Province in the said recited act of the seventh year of the

reign of Her present Majesty, and every clause, matter and thing

therein contained, shall from and immediately after the passing of

this act be repealed,and the same is and are hereby repealed
accordingly.

On reading the second schedule referred to it will
be found that a great many lots of land and other
property are described and included. The only refer-’
ence to the Rideau Canal is in the last line of the
schedule and in these words : “ Rideau and Ottawa
Canals;” and under the descriptive heading there are
the words, ““City of Ottawa, Barracks, Block-houses
and adjuncts of the Canals.”

What, then, is meant by the words adjuncts to the
canals ? Surely they cannot be intended to apply to
the 90 acres which, since the opening of the canal in
1832—24 years before—had not only mnever been
used in connection with the canal, but which was con-
sidered by the governmentagents as not required for the
working or maintenance of it, and which must have
been within the knowledge of the legislature which
passed and those who prepared the proviso in the act
% Vie. ch. 11. The evidence furnished by the case
clearly shows that for 24 years previous to 1856 the 90
acres in question formed no part of the adjuncts of the
canal. If not sec. 9 above quoted not only does not
repeal the proviso in question so as to affect the 90 acres,
but virtually re-enacts it. It is to that extent a legis-
lative declaration that that proviso was in force in 1856
and should have subsequent operation.

The transfer to Her Majesty made by sec. 6 of the
act of 1856 were stated to be:
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All and every the lands and other real property in this province 1887
comprised in the second schedule to the act annexed, being a por- M(;‘QTI;I;EN
tion of the messauges, lands, tenements, estates and heriditaments, v.
comprised within the provisions and meaning of the said in part Tue Queex.
recited act of the 7th year of the reign of Her present Majesty,
which prior to the passing of this act were by the said recited act or
otherwise vested in the said principal officers of Her Majesty’sordn-
ance, and their successors in the said office and which have been
used or occupied for the seryice of the ordnance department or for
military defence, &ec. -

Henry J.

Now, to include lands in that referential description
it must be shown first that such lands were at the
passing of the act vested in the principal officers of the
ordnance department, for the statute only refers to
lands previously so vested. Ihavealready shown that
the 90 acres in question were never so vested, and that
the title of Grace McQueen and her heirs remained un-
divested, notwithstanding the laying off of the 110
acres and the filing of the plan. The further proof
necessary would be to show that the lands to be vested
in Her Majesty for the use of the Province had been
used or occupied either for the service of the ordnance

. department, which is not pretended, or for military
defence, and which is also not pretended. In fact, the
evidence afforded by the case shows that the 90 acres
in question was not used ; if used at all it was not for
the service of the ordnance department or for military
defence. The lands held and used for military pur-
poses are designated in the first schedule, and if the
lands in question had been so used they would have
been therein included. For these reasons then, I con-
clude that the 90 acres in question were not included
in the section in question.

The next section (the 7th) contains this enactment :

Provided always, and be it further enacted, that nothing herein
contained shall be taken to affect the rights of any parties claiming

any of the lands, buildings, or other property reterred to in the next
preceding scction, and in the said second schedule.
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If then the suppliant was entitled to claim the land

MoQuzey in question at the passing ol that act her rights are

.
Tae QUEEN,

Henry J.

reserved to her thereby.

This statute is re-enacted verbatim in the Consoli-
dated Statutes of Canada (1859) at page 292.

It is contended that the act 9 Vic. chap. 4, which
passed at the instance of Nicholas Sparks, excluded all
other persons in whose favor the proviso in the act 7th
Vic. chap. 11, was enacted, but I cannot bring myself
to the conclusion that it had any such legal result.
If the suppliant had the legal estate in the 90 acres in
question either at common law or by the operation of
the statute 82 Henry VIII, the enactment contained
in the proviso did not add to her title, but if she had
not then I am of the opinion she got such a title as
would convey to her the fee simple, and that title
could only be divested by direct legislation. It was
well known when that proviso was enacted that 90
out of the 110 acres had never been used for canal
purposes and it being contrary to all law relative to the
expropriation of private lands for public purposes that
the 90 acres being such a large excess should, in the
first place, have been marked off and, a greater
wrong still, retained—it is but right to conclude that
the 90 acres should be restored. Neither Grace
McQueen nor her heirs got any payment whatever for
the 110 acres, but it is argued that because an award
was made at the instance of Col. By deciding that the.
property unexpropriated was increased in value to the
extent of the 110 acres, her son was paid for them.
My objection to that contention is that he was in no
way a party to the reference and his interests were
not affected by the award. In the next place neither
of the reference papers were produced nor was the
award, and it is therefore impossible to say whether
the reference for the valuation was for the 110 acres or
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for but the twenty then being used. From the fact 1887
that it was then known that the ninety acres were Moﬁ?ﬁzn
not then required or used,l think the proper con- . avm
clusion, in the absence of proof to the contrary, is that
the arbitration only had reference to the 20 acres then
being used and, further, it is not easy to believe that
it would be a necessary sacrifice of more than one
sixth of the whole of the 600 acres or that any arbitra-
tors would have so awarded. It appears from the
case that Nicholas Sparks had made a surrender of
his title to certain parts of land to Col. By for canal
purposes and thereby divested himself of all claim
thereto. He parted with such parts by a surrender
and it was not taken by expropriation proceedings.
‘When therefore the act Tth Vie. chap. 11, was passed
he occupied a position in respect to the lands surren-
dered wholly different from that of Grace McQueen’s
heirs. It was considered, therefore, that as respects
his interests in the whole of his lands taken further
legislation might be necessary. To make title in him
as to the lands surrendered it was necessary not mere-
ly to restore.the possession but to give him a title,
either by express legislation or by a re-conveyance, to
be authorized by an act. In the view of Lord Cairns,
when arguing the case of re Holmes (1), before mention-
ed, and which I have adopted, no conveyance to the
heir of Grace McQueen was necessary. The act of
1846 (the Sparks act) was considered necessary to pro-
vide for such re-conveyance, and it was done by duly
reciting that doubts existed as to the construction of
the provisoin the act 7 Vic. chap. 11, and it was enacted
that portions of the land should be conveyed to him ;
but the legislature then and for the first time excepted
such lands as might be desirable to retain for the ser-
vice of the Ordnance Department for military purposes.
1y J. & H. 527.

Henry J.

——
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1887 The legislature, therefore, as far as the canal purposes
MoQuery Were concerned by that act gave effect to the terms of the
Tas a'um' proviso, but as some of the land might be required for
Homy 1. military purposes, for which purposes Sparks had made
——  no surrender, it enacted virtually an expropriation to
obtain them under the common and usual terms by
valuation of and payment to be* made therefor. That
was substantially, as far as Sparks was concerned, a
re-enactment of the terms of the proviso. The legisla-
ture then speaking by the act, said to Sparks: We will
carry out the terms of the proviso and convey all the
unused land to you, but some of the land may be re-
quired for military purposes. We will except such in
case it may be required, and if required, will pay you
for it. If then Sparks was entitled to the substantial
restoration of it by the necessary legal means, why
should not other parties still more favorably situated
be equally s0? The difficulty in Sparks’ case may have
been considered to have arisen from the surrender he
made by which his title to parts of the land was divested,
but had he occupied the position of William McQueen
I am of opinion no act would have been necessary to
explain the terms of proviso. There may too have been
other reasons why doubts were entertained as to the
proviso. Independently, then, of the legislation as to
the lands of Sparks by the act of 1846, the reason for the
doubts, as to the true intent and meaning of the same
referred to in the act, and as to the land to which it
was intended to apply, are not recited or explained. I
have already referred to the doubts as to the position
of Sparks, after his surrender of parts of his land for
canal purposes, but there must have been doubts also
as to the extent to which the proviso operated as far as

he was alone concerned, for I find the act declares:

That the proviso ehould be construed to apply to all the land at
Bytown set out and ascertained, and taken from Nicholas Sparks,
Esq., under the provisions of the act 8 Geo. 4 ch. 1, excepting such
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parts as were actually occupied as a part of the canal,and some other
exceptions defining what was to be retained.

The section in which this provision appears shows
that under the circumstances it might been considered
necessary in Sparks’ case to define particularly the land
to which the proviso was intended to apply, and there-
fore the reason is shown why the words referring to
the same in the enactment were used. The matter was
therefore one between Sparks alone and the public,
and whatever way the matter was compromised or set-
tled should not affect the rights of others. The appli-
cation to the legislature was no doubtintended only to
settle such doubts and difficulties as existed between
those interested parties, and was never intended, I
take it, to affect the rights of others. Sparks wanted
a declaration as to the meaning of the proviso,
and the extent to which his interests were affected
as regards the quantity of his land to be restored
and I conclude that the legislature meant nothing
further. The act recited “ that proceedings atlaw and
equity which had arisen out of such doubts had been
commenced and were still pending.” In 1846 suits at
law and in equity were pending. In such suits, from
the references to them, we must conclude Sparks alone
was interested and the legislature was appealed to for
aid to settle the matter in difference. This was done by
the act giving Sparks a construction of the proviso,
which gave him substantially the same as the proviso.
That construction is in favor of the claimant’s case.
At all events she is unaffected by the act as the
declaration in favor of Sparks does not directly or
even indirectly limit the terms of the proviso to the
lands of Sparks but leaves it as to others in full force.
It was in my opinion but an explanatory act appli-
cable solely to the claims of Sparks and so intended.
It could only have affected the interests of others by

I11
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1867 an express and direct application to them and not by
MOE;J:EN speculative inferences liable to error and the Working
M(JQ',,I;EEN of injustice.

e — To the petition of right in this case title to the land

__ " in question herein is pleaded to be in Her Majesty for

the benefit and use of Canada. I have carefully
examined and considered the provincial statutes and
have shown that the land was not included in any of
them having for their object the transfer of title or
interest in the public lands and property from the
“trust held, as to them, by the principal officers of Her
Majesty’s Ordnance Department, and I have shown
also that it was not included in the trust previously
created in those officers. I will next refer to the
Imperial Confederation Act of 1867. The 108th
- section—the only one necessary to be looked at—is as
follows :— '
The public works and property of each Province enumerated in
the third schedule to this act shall be the property of Canada.
The third schedule referred to in the section just
recited is headed :

Provincial public works and property to be the property of Canada.

The only items of the schedule affecting the question
are the 1st, 9th and 10th—the 1st is:

Canals, with lands and water powers connected therewith.

For thirty-five years previous to the passing of that
act the 90 acres in question had not been connected
with the canal, and if considered to have been so con-
nected the connection, such as it had been, was
severed by the act of 1843.

The 9th item is as follows:

Property transferred by the Imperial Government and known as
Ordnance property.

That item certainly does not include the 90 acres in
question.

The 10th item:



VOL. XV1.] SUPREME COURT OF CANADA. 113

Armories, drill sheds, military clothing and munitions of war, 1887

and lands set apart for general public purposes. MoQoeEN

That item does not include the 90 acres in questicn, Taz (3'11 _—
for it never was set apart for “ general public purposes ——
or, indeed, for any special public purpose. H?_’ZJ‘

If the title to the 90 acres was never vested in the
principal officers of Her Majesty’s Ordnance or the
Secretary for War it certainly never passed to Her
Majesty for the benefit or use of Canada and it did not
pass to Canada by the Imperial Confederation Act.

I am, therefore, of the opinion that the defence set
up on that ground must fail. If since the Confedera-
tion Act was passed the possession of the 90 acres has
been held by some parties connected with the Domin-
ion Government claiming under that act, it is my
opinion that such holding was unauthorized.

I have thus shown my opinion to be that the sup-
pliant, after at all events the passing of the act of 1843,
was legally entitled, at least, to the 90 acres in question.

It is, however, contended that her claim was barred by
the statute of limitations and I will proceed to consider
that question.

Up to the time of the passing of the act of Canada
passed on the 12th of April, 1876, entitled: “ An act
to make further provision for the institution of suits
against the Crown by petition of right,” the defence of
the statute of limitations could not be pleaded by the
sovereign.

By section 7 of that act: “ Any legal or equitable
defences which would have been available had the
proceedings been a suit or action in a competent court
between subject and subject will be available to the
crown.” '

° The provision is comprehensive enough to include

the defence of the statute of limitations, and we are

not to inquire whether or not the legislature meant to
8
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enable the sovereign to set up that defence. Whether
such a defence can be admitted under the circum-
stances in this case is a matter calling for considera-
tion. To answer such an inquiry it is necessary to
consider. the circumstances under which the legisla-
tion in question took place and the legislature had no
doubt in providing a new jurisdiction the right to pre-
scribe how it should be exercised. Sir Peter Maxwell,
in his work on *“The Interpretation of Statutes,” at
page 257, says:—

Upon the presumption that the legislature does not intend what
{s unjust rests the leaning against giving certain statutes a retro.
spective operation. Nova constitutio futuris forman imponere debet
fion praeteritis. They are construed as operating only on cases or
facts which come into existence after the statutes were passed, unless
# retrospective eftect be clearly intended. It is chiefly where the
enactment would prejudicially affect vested rights, or the legal
charaoter of past transactions, that the rule in question prevails.
Every statute, it has been said, which takes away or impairs vested
tights acquired under existing laws, or creates & new obligation, or
imposes a duty, or attaches a new disability in respect of transse-
tions or considerations already past, must be presumed out of
respect to the legislature to be intended not to have a retrospective
operation,

See Williams v. Smith (1); Jackson v. Woolley (2) ; Re Suche &
0o. (3) ; Re Cochran’s Estate (4) ; and Young v. Hughes (5).

At page 273 the same anthor says:— »

But the new procedure would be presumebly inapplicable where
its application would prejudice rights established under the old, or
would involve a breach of faith between the parties.

In Re Pheniz Bessemer Steel Co., (6) Jessel M. R. as
to a question whether an act had a retrospective effect
says i—

The general principle upon which alterations of the law are made

is not to interfere with rights and interests that are already ascer-
tained and determined. Nothing is more reprehensible in legisla-

1y 4 H. & N. 559, (4) L. R. 5 Eq.209.
(2) 8E. & B, 718, (5) 4 H. & N. 76.
(3) 1 Ch. D. 48, (6) 45 L. J, Eq, 11,
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tion than to deprive people of their rights without compensation. 1887
* * * [Ifthe act is to have the effect contended for (a retrospec- Mmsn
tive one) the result will be to deprive these creditors of an ascer- 0.
tained right. I am of opinion that cannot be done without express THE Queex.
words. He; J.
In re Joseph Suche Co., (1) the same learned ~
judge referring to his previous judgment just cited
and quoted from, after saying he might decide the case
on other grounds, says :—
However, I have since consulted other judges, and I prefer on the
present occasion to rest my decision on the general ground, that the
section was not intended to apply to any winding up that had been
commenced before the act came into operation. Iso decide because
it is a general rule that when the legislature alters the rights of par,
ties by taking away from them, or conferring upon them, any right
of action, its enactments, unless in express terms they apply to
pending actions, do not affect them at all. It was said that there
is one exception to this rule, namely, that where the enactment
merely affects procedure and does not extend to rights of action in
those cases enactments have been held to apply to existing rights,
and it is suggested that the alteration made by section 10 comes
within this exception. Iam of opinion it does not. It is not merely
an alteration in procedure. Itis an alteration in the right to prove
for & debt.

The learned judge then referring to the alterations of

the law by the enactment under consideration, says :
“ That is not procedure.”

In Wright v. Greenwood (2), which was an action to
recover a medical bill, the defence was that under the
provisions of sec. 82 of 21-22 Vic. ch. 90, the plain-
tiff not being a registered practitioner could not recover.
The section provided that no person should be entitled
to recover in such a case “ unless he shall prove upon
the trial that heis registered under this act.” The court,
however, held that provision inapplicable to cases
where the services were performed before the passing
of the act. The act provided that no person could re-

M 84}5L.J.Eq., abp.13; 1Ch. D. 48, (2) 1B. &8, 758,
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cover, but because it interfered with a vested right it
could not be declared to have a restrospective operation.
That is a much stronger case than that now under con-
sideration.

See also Hughes & others v. Lumley & others (1) and
Vansittart v Taylor (2) where the same principle was
declared.

See again Dash v. Varn Kleeck (8) wherein Chief
Justice Kent in an exhaustive judgment decides a case
in the same way. It is laid down in the head note:

It is a principle of universal jurisprudence that laws civil and
criminal must be prospective and cannot have a retroactive effect.

In Society, &c. v. Wheeler (4) Judge Story says:

Upon principle every statute which takes away or impairs vested
rights, acquired under existing laws, or creates a new obligation, -
imposes a new duty or attaches a new disability in respect to trans-
actions or considerations already past must be deemed retrospective
and this doctrine seems fully supported by authorities.

In Calder v. Bull (5) Chase, Justice, afterwards Chief
Justice, delivering the judgment of the Supreme Court
of the United States says

Every law that takes away or impairs rights vested agreeably to
existing laws is retrospective and is generally unjust and may be
oppressive and it is a good general rule that a law should have no
retrospect.

Again :

Every law that is to have an operation before the making thereof
as to commence at an antecedent time or to save time from the
statute of limitations, or to excuse acts which were unlawful, and
before committed and the like, is retrospective.

The governing authorities, as I read them, announce
the law to be that where vested rights are concerned
statutes shall not have reference to retrospective effect
unless made expressly to have it and that such statutes
are not to be considered as affecting procedure only.

(1) 4 E. & B.358. (3) 7 Johns. 477.

(2) 4E. & B. 910. (4) 2 Gallison at p. 139.
(5) 3 Dallas 386.
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For the reasons stated I am of opinion the appeal 1887
should be allowed and judgment entered for the MoQoueex
suppliant with costs. Tas QuaEN.

TASCHEREAU J.—I am of opinion that the suppliant’s
claim is not barred by the statute of limitations.

It appears from the facts admitted that some time
prior to the 18th September, 1827, Col. By, the officer
in charge of the Rideau Canal works, had set out, ascer-
tained and taken possession of for His Majesty King
George IV. the 110 acres of land in question in this suit.
It also appears that in February, 1832, the canal was
almost completed. These 110 acres were then conse-
quently vested in the crown. It follows, in my opin-
ion, that the sale by William McQueen to Col. By of
these 110 acres was void and of no effect. How could
Col. By, holding, as he did, this land as trustee for the
crown, buy it for himself? How could he get a title
from McQueen, when, to his, Col. By’s own knowledge,
the title was in the crown? None of this land passed
to Col. By, by that deed of sale. Then, subsequently
by the 7 Vic.ch. 11, it was enacted that “all lands
taken from private owners at Bytown under the
authority of the Rideau Canal Act, for the uses of the
canal, which have not been used for that purpose, be
restored to the party or parties from whom the same
were taken.” Now, it was only in 1869 that it was
declared by the crown that 90 acres out of the 110
acres taken from McQueen were not wanted for the
canal.

" I would hold that up to then the crown could not
prescribe against 7 Vic. ch. 11, and that since then she
holds these 90 acres as trustee.

I would allow the appeal and hold that the sup-
pliant is entitled to these 90 acres. As the judgment
of the court will dismiss the appeal it is, however,
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1887  ugeless for me to inquire what would be, in my opin-
MJ&;;;EN ion, the extent or nature of the remedy the suppliant
Tna“mm would be entitled to had the judgment been in her

— favor upon the question of the statute of limitations.
Tuot'xlerel.u
—— GWYNNE J. adhered to his judgment in the Exche-

quer Court, adding, that on the question of the statute
of limitations he concurred with the Chief Justice

and Strong J.
Appeal dismissed, but without costs.

Solicitors for appellant: Belcourt & MacCraken.
Solicitors for respondent : O’Connor and Hogg.
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FREDERICK GRINNELL......e.ceeee.vvr... APPELLANT ; }fﬁf

AND . * Mar. 23, 24,
*Dec. 14.
HER MAJESTY THE QUEEN............. RESRPONDENT, e
ON APPEAL FROM THE EXCHEQUER COURT OF CANADA,

Cusloms duties—Article imporied in parts—Rate of duty—Scrap
brass—Good faith—46 Vie. ch. 12, 8. 153—Subsequent legisla«
tion—Effect of —Statutory declaration.

@., manufacturer of an ¢ Automatic Sprinkler,” a brass device com-
posed of several parts, was desirous of importing the same into
Canada, with the intention of putting the parts together there
and putting the completed articles on the market. He inter-
viewed the appraiser of hardware at Montreal, explained to him
the device and its use, and was'told that it should pay duty as a
manufacture of brass. He imported a number of sprinklers and
paid the duty on the several parts, and the Customs officials
then caused the same to be seized, and an information to be laid
against him for smuggling, evasion of payment of duties, under-
valuation, and knowingly keeping and selling goods illegally
imported, under secs. 153 and 155 of the Customs Aot of 1883.

Held, reversing the judgment of the Exchequer Court, that there
was no importation of sprinklers, as completed articles, by G.
and the act not imposing a duty on parts of an article the in-
formation should be dismissed.

Held also, that the subsequent passage of an act [48-49 V. c. 61, 5.
12, re-enacted by 49 V. c. 32, s. 11] imposing a duty on such
parts was a legislative declaration that it did not previously
exist,

APPEAL from the judgment of Mr. Justice Gwynne
in the Exchequer Court in favor of the crown.

The claimant Grinnell was a manufacturer of an
article known as “ Grinnell’s Automatic Sprinkler,”

*PreseNT—Sir W. J. Ritchie C. J. and Strong, Fournier, Taschereau
and Gwynne JJ.

(Mr. Justice Henry was present at the argument, but died before
judgment was delivered.)
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and having had the same patented in Canada, he was
obliged to manufacture it here. Before importing any
of the materials he called on the Custom house ap-
praiser at Montreal, and showed him the different parts
of a sprinkler, as well as one put together ready for
use, and asked how these parts should be entered for
duty, and according to the evidence of the claimant
and one of his witnesses the appraiser informed him
that the part should be entered as manufactures of
brass, and the claimant proceeded to import the parts
for making these sprinklers and had them entered for
duty as above.

There was little or no labor performed on the
sprinklers in Canada, and everything, including solder
and screws for putting them together, was imported
from the United States. After several of these entries
had been made the customs authorities seized a num-
ber of the completed articles, and also a number not
put together, and claimed that they were undervalued
and should pay duty at the rate imposed on the article
in its finished state according to its market value. The
seizure was made under secs. 158 and 155 of the Cus-
toms Act of 1883.

The importer filed his claim to the goods in the
Exchequer Court of Canada and the matter was heard
before Mr. Justice Gwynne.

Girouard Q.C. for the claimant.
Hogg for the crown.

His Lordship decided against the claimant’s conten-
tion and delivered the following judgment :—

GWYNNE J.—In the month of January, 1885, the
customs officers at Montreal seized 5,606 articles of
manufactures in brass, called “Grinnell’s Automatic
Sprinklers ” for non-payment of duty.

The article is patented in the United States by a Mr.
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Grinnell who is president of the Providence Steam 1888
and Gas Pipe Company, which company has the Grwmmw
monopoly of manufacturing the patented invention o

] R . . THE QUEEN.

in the United States by license from Mr. Grinnell, the —
Gwynned.

patentee. in the

Mr. Grinnell obtained letters patent for his inven- Exchequer
tionin Canada, also, upon the 28th day of April, 1882. -
These letters patent are subject to conditions therein
contained that the same and all the rights and privi-
ledges thereby granted should cease and determine,
and the patent should be null and void, at the end of
two years from the date thereof, unless the patentee,
his executors or administrators, or his assignee or
assignees, should within that period have commenced,
or should after such commencement continuously carry
on in Canada, the construction or manufacture of the in-
vention thereof thereby patented in such manner that
any person desiring to use it might obtain it, or cause
it to be made for him, at a reasonable price at some
manufactory or establishment for making it or con-
structing it in Canada, and further that the patent
should be void if after the expiration of twelve months
from the granting thereof the patentee, his executors
or administrators, or his assignee or assignees for a
whole or part of his interest in the patent, should im-
port or cause to be imported into Canada the invention
for which the patent was granted.

In the months of February, March and August, 1884
Mr. Grinnell, the patentee, not having previously made,
or caused to be made, the patented invention at any
manufactory or establishmentin Canada, imported into
Canada a large number of the several pieces manufac-
tured in brass, which had been manufactured in the
United States by and under the license held by the
“ Providence Steam and Gas Pipe Company,” and
which being put together constituted the complete



122 SUPREME COURT OF CANADA, [VOL. XVI.

1888  patented article, to the number in the whole of about
GRINNELL 10,000 sprinklers. These he entered, not as the auto-
Trg &EEN' matic sprinklers bat simply as manufactures in brass
Gwy—nn—e 5. valued at 8c. per pound, and his claim is that this was a
in the proper entry and valuation and that he had, therefore,
Exchequer.;i;, fact, paid all duty chargeable under the circum-

stances.

This claim rests upon the contention that the mere
putting together in Canada of the parts of the sprink-
lers so imported constituted the manufacturing or con-
structing of the patented article in Canada, within the
meaning of the above condition in that behalf con-
tained in the letters patent of the 28th April, 1882.

There is evidence that the cost of putting them
together in Canada would be little over 8 cents apiece,
although the patentee sets the price at or about 12}
cents apiece.

It is established beyond all doubt by the evidence
that the pieces of manufactures in brass so imported
constituted all the parts of the patented article to the
minutest particular, and that they had no value what-
ever, and in the condition they were, as imported,
could have been applied to no use whatever, except as
parts of the patented article for which purpose they
had been imported.

The price of the patented article sold in Canada was
$1.26 apiece, but the claimant insists that 75 cents of
this is for royalty, and he contends that the sprinklers
seized were constructed or manufactured in Canada,
and that he has complied with the conditions of the
letters patent in that respect, and that, therefore, the
utmost that could be charged against him is an under-
valuation of the material of which they are made, and as
he contends a boné fide undervaluation if it be one at all,
and that the case does not come within sections 153
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and 155 of the Customs Act of 1883 upon which the 1888

information is framed. GROVNELL

This contention necessitates an enquiry, whether . &m X,
the putting together of the pieces of the sprinklers in ———
Canada, which pieces had all been manufactured in G“g{“;ﬁ“e Je
the United States, is a construction or manufacture of Exc_lf‘_l_“e"'
the patented invention in Canada within the meaning
of the conditions in the letters patent, and I am of
opinion clearly that it is not, and that the conditions
of the letters patent were violated by the importations
made in February, March and August, 1884. The
articles then imported constituted in fact Grinnell’s
automatic sprinklers in pieces, and so were importa-
tions of the patented invention after the expiration of
twelve months from the issuing tf the letters patent,
and the putting the several paris togethér in Canada
was not a compliance with the conditions of the letters
patent that within two years from their date the
patentee should commence and continuously thereafter
carry on in Canada the construction or manufacture of
the patented invention.

Itis a preposterous fallacy to say that a patented
invention, every minutest particle of which was manu-
factured and constructed in the United States, was
manufactured or constructed in Canada. I confess that
I am wholly, unable to understand how any business
man of plain common sense could conscientiously
entertain the idea that it was.

I am obliged, therefore, to come to the conclusion
that the manner in which these “ automatic sprink-
lers ” which have been seized, and which were so, as
aforesaid, imported in pieces, were imported into
Canada, was a plain evasion of the letters patent and
of the “ Customs Act.”

.As they must be regarded when so imported as hav-
ing been the patented invention, as in fact they were
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1888  in pieces, they should, in my opinion, have been
Gemweu entered at the price of the patented invention in the
TaE 56 BN, United States, where they were manufactured, that

Gy being the only market value which they had in the

in the country from which they were imported.

Exc_‘_’_‘:‘i“er' Of those so imported some three thousand or over
were sold by the patentee in Canada at the price of
$1.25 apiece, and it cannot, I think, admit of a doubt
that the object of importing them as they were impor-
ted, and of setting the valuation of 8c. per pound
upon them, was to obtain the benefit of sales of the
patented article in Canada at the full price, includfng
the royalty, without paying duty upon them as the
patented article. I must therefore, I think; hold that
the case does come within the sections upon which
the information is framed, and that the crown is
entitled to judgment.

It was alleged by the claimant that upon entering
the pieces of the sprinklers he consulted one of the
Government appraisers, who, as he says, directed him
to enter them as he did, as “ manufactures in brass,”
but he does not allege in his evidence that such
appraiser directed him to value them at any particular
price; that was the independent act of the claimant
himself.

It was in point of fact under the item, “manufac-
tures in brass,” that as automatic sprinklers they
should have been entered, but at the value of the
patented article which, in truth, the parts entered
substantially were. The appraiser, however, says that
he has no recollection of having ever seen the parts
until the sprinklers were seized, and that he has no
recollection either of Mr. Grinnell or any other person
having ever spoken to him upon the subject of the
sprinklers or their parts, but he says it is frequently.
the practice of parties to make partial statements,
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keeping back some of the main facts, in order to feel 1888
their way before passing entries, and that something GRINSELL
of this kind may have passed, although he does not., 5;11;“.
recollect that it did inthe present case; but he is quite —
certain that if he had been shown the parts, and if the G“{Z‘i‘ﬁg I
patented article had been explained to him, and if he Ex“h_"g“e“
had been asked how the parts of the patented inven-
tion should have been valued for duty, he would have
replied, “ At the value of the patented article in the
United States, less the cost of putting them together
in Canada.” This advice would, I think, need qualifi-
cation as to the right of deducting the cost of the put-
ting together of the parts in Canada, assuming such
putting together in Canada not to have been, as I am
of opinion it was not, a compliance with the act of
Parliament relating to patents of invention and the
conditions contained in the letters patent.

The claimant declares that he acted bomd fide, and
that his intention was to comply in good faith both
with the conditions of his letters patent and the
customs law. _

As to this, I can only say that, in my opinion, it is
to be much regretted that good intentions should have
been obscured by any veil, however flimsy and trans-
parent, when we come to observe it closely, it proves
to be.

Judgment must be for the crown.

, From that judgment the claimant appealed to the
Supreme Court of Canada.

Girouard Q.C. and MacMaster Q.C. for the appellant
contended that no automatic sprinklers were ever im-
ported, and the crown could not claim duty for such
on the importation of these parts. The same claim
might be made if only one part was imported and thus
each part might have to pay the duty on the whole,
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The United Statesv. Breed (1), Adamsv. Bancroft (2) and

Gumnein Wile v. Cayley (8) were cited.

Tae (z,.UEEN. Hogg for the crown, referred tothe Customs Act of

—

1883, secs. 68-9 and 153, and cited Torrance v. Boutil-
lier (1), Attorney General v. Rothstein (2).

Sir W. J. RircHIE C.J.—The information in thiscase
contains four counts : the first is that a certain person
or person did, with intent to defraud the revenue,
smuggle or cladestinely introduce into Canada, at the
port of Montreal, certain goods subject to duty, por-
tions of which consisted of 5,606 Grrinnell’s Automatic
Sprinklers.

The second count, under section 153 (Customs act
of 1888) was, that certain persons did, between 1st Feb-
ruary, 1884, and lst September, 1884, make out and
attempt to pass and did pass, through the Custom
house at Montreal false and fraudulent invoices of cer-
tain goods subject to dury, viz., 5,606 Grinnell’s Auto-
matic Sprinklers, imported from the United States of
America. ‘

The third count, under section 153 was : That cer-
tain persons did, between the 1st of February and the
1st of October, 1884, attempt to evade, and did evade,
the payment of part of the duties on certain goods, viz.,
5,606 Grinnell’s Automatic Sprinklers of great value,
viz., $5,606, by entering said goods at the Custom house
at a value much below the proper value, namely, §655.
38, and said entry was made with intent and desig‘n
of defrauding the revenue.

The fourth count, under section 155, was : That cer-
tain persons, between 1st February, 1884, and Septem-
ber 1st, 1884, did knowingly keep and sell certain duti-

(1) 1 Sum. 166. (3) 14 U. C. Q.B. 285,
(2) 3 Sum, 384, (4) 7 L. C. R, 106,
(5) 8 L C. J. 130,
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able goods, portions of which consisted of 5,606 Grin-
nell’s Automatic Sprinklers, which had been illegally
imported into Canada whereon duties lawfully payable
had not been paid. ¢ '

It seems to me that the question in this case is not
whether the bringing in the parts composing the
sprinklers in an unfinished state, and completing them
50 as to be in a state to be used as automatic sprinklers
with a view of satisfying the provisions of the patent
law, as contemplated by the claimant, is a bond fide
compliance with the conditions of the claimant’s letters
patent The only question, it appears to me, we have
to deal with is simply : Do the invoices presented to
the Customs officers correctly describe the goods which
were entered as boxes of brass at 30 per cent., machine
at 25 per cent., boxes mechanics’ tools at 80°per cent.,
solder at 25 percent., punched brass at 80 per cent. and
manufactured brass, boxes brass bodies at 80 per cent.?
And do such invoices give the true and fair market
valueof the articlesas invoiced ? And was, or was not,
this a compliance with the Customs laws ?

STATEMENT OF DEFENCE.

The statement of defence of the claimani, Grinnell,
and the evidence given in support of it, is as follows :—

5. That at the time of the arrival of the first shipments, and before
making the entry thereof, the said claimant requested the hardware
appraiser of the Customs Department at Montreal, one J. F. Hilton,
to inform the said claimant, as a foreigner, under which item of the
Canadian tariff the said parts so imported should be entered, ex-
hibiting the same to him at the ssme time and explaining to him
the purpose for which they were intended ; and that it was on his
information that the said parts were entered under the heading and
in the manner in which they were entered.

6. That the said parts were eutered at their proper valuation in
the market where they were produced, and the invoices exhibited
were, and are, true and according to the facts,and the said valuation
was made in good faith.

EXTRACT FROM AFFIDAVIT OF MR: GEORGE REAVES,
5. That deponent was present at the interview between the said
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Frederic Grinnell and the said hardware apprairer, J. F. Hilton, and
that the statement thereof made in paragraph five of the said claim
and answer is true.

OLAIMANT’'S EVIDENOE.

Ritchie C.J. Q. Did you have any conversation with any of the Custom officers

about the time of making the first entry to the Custom house in
Montreal? A. Idid; I went to the Custom house with Mr. George
Reaves for the express purpose of showing the material which I
wished to import, and of explaining fully the intended use, so far as
the Custom house officials should require me to do, in order to in-
struct him as to the dutiable value of the material that I was wishing
to import.

Q. You went with whom? A. Mr. Reaves, as stated in the pre-
vious answer. )

Q. Did you say that you saw Mr. Hilton? A. I saw an official
whom I knew at the time to be an appraiser, and was, no doubt,
informed by introduction of his name, but that, of course, was not
material to me, my whole thought being to give full instructions as
to what I wanted to do, and after this seizure had been made I
learned that this appraiser’s name was Hilton.

Q. Who told you that his name was Hilton? A. I think, as a
matter of accident, perhaps, more than anything when I went to
Montreal after the seizure, that I learned his name when I called
upon Mr. Wolff at the Custom house in Montreal and Mr. Hilton
was called in.

Q. You identified the same man? A. If I was called upon to
swear whether it was the same man or not I should prefer not to
swear. o

Q. Was Mr. Reaves with you? A, He was. Mr. Reaves was per-
sonally acquainted with Mr. Hilton at the time of our first call and
had had business of the same character with him before and, of
course, knew him when he called the second time.

Q. What did you show to Mr. Hilton at the time of your first in-
terview? A. I showed him the parts of the sprinklers just as shown
in Exhibit 6." I took those parts to Montreal for the express purpose
of showing them to the proper authorities, and explained to the
appraiser the purpose for which they were intended and showed him
a sprinkler with parts put together.

Q. Did you explain to him the parts of the sprinkler? A. I do
not think that I explained to Mr. Hilton anything in the nature of
the operation of the automatic sprinkler; I had no object in
doing so.

Q. Did you tell him what was the object of that sprinkler complete ?
A. 1 presume that I did; but I have no distinet recollection of
explaining the working of the device. I showed the device in order
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40 show Mr. Hilton that these parts entered into a constructed
-device.

Q. Mr. Reaves was present ? A. He was.
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Q. What answer did you receive from Mr. Hilton? A. I cannotTag Qum

recall Mr. Hilton’s language, but it was then decided that the articles
‘were dutiable as manufacturers’ brass, and the amount of duty was
not discussed because that is all shown in the schedule or in the
tariff.

Q. Did you come to that conclusion in the presen=e of Mr. Hilton ?
A, We got that information from Mr. Hiltcn.

Q. And you so entered the first shipment in that way? A. We

-did.

Q. Had no trouble ? A, No question whatever was raised. The
-second shipment was made the same way and no question was raised.

Q. The third shipment in August was also made the same way ;
-and when did you hear of any complaint on the part of the Custom
authorities in Montreal ? A. I heard no complaint whatever until I
‘was notified by telegraph from the Providence Steam and Gas Pipe
Company, sent to me in the South, saying that they received word
from Mr. Reaves that the Customs authorities had seized all of my
sprinklers, and tools for constructing the same, which were in his
‘building in Montreal.

Q. That was when ? A. The date of Mr. Reaves’ despatch from
Montreal to the Providence Steam and Gas Pipe company was Janu-
:ary 6th, 1885, and that despatch was repeated, or the substance of
‘that repeated, to me. Mr. Reaves also wrote to me on January 5th.

- L L - L4 *

Q. Till the time of the seizure made by the Customs authorities
‘had you any knowledge of the customs laws of Canada ? A. I had
'not any knowledge of the customs laws of Canada, and did not seek
.any information other than what I sought from the appraiser, sup-
posing that his information was all-sufficient, with no thought that
there was any statute that would apply to my importation as relat-
.ing to parts of devices.

Q. Did Mr. Hilton allude to the duty on parts ? A. Mr. Hilton,
. -or the appraiser whom I saw at my firat visit in this connection,
made no allusion whatever to the duty on parts of devices, nor
raised any discussion or question, or doubt as to whether he was
-correoct in his decision.

Evidence of Mr. George Reaves. Examined by Mr.

‘Girouard, Q.C., on behalf of the claimant, Grinnell.

I have already given my affidavit in this matter when the
-case was pending before the Department of Customs, and a copy
thereof bas just been communicated to me for inspection. I acted
‘here for Mr. Grinnell in a friendly way in connection with the

9

thchie C.J.
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1888  importation of sprinklers; this was without consideration of any

s~  kind. Iam familiar with the facts of this case from its inception.
GrupmLL Mr. Grinnell used a part of my premises for the purposes of these
THE Q:UEEN sprinklers ; the first three months he was charged no rent ; after
‘ that time he paid rental. He used this place as a manufacturing
shop for the purposes of these sprinklers. During the carnival, that
is, in the early part of eighteen hundred and eighty-four, the first
importation of these sprinklers was made ; it was first addressed to
me—the first shipment was se.t to my care and the first customs
entry was passed by Moses Davis, custom broker. Mr. Grinnell
wished to be here before the first customs entry was made, as he-
wished to put matters in such a shape’ that in the event of any
patent suits being instituted he would have everything clear and
satisfactory. - He-came to Montreal and he interviewed Mr. Hilton,.
the hardware appraiser,in my presence ; he showed the different
parts of the sprinkler to Hilton, and informed him what his inten-
tions were with regard to their manufacture.. He also informed him-
by whom -the different parts.were made in the United States; ahd:
why they were manufactured out :of the manufacture of the:
Providence Steam Pipe Company, of which he was president. He-
also told him he intended to manufacture a sprinkler in Montreal -
and that he had to do it in that manner to protect his Canadian
patent. Hilton looked at the different parts of the sprinkler which
were shown to him and he told him how to enter them,and his direc-
tions were followed by his broker, Davis, in making the entry. I
believe that Mr. Grinnell showed a sprinkler all finushed, but I am
positive he showed him all the parts and how to put them together-
to make a perfect sprinkler. There was no trouble about the first
shipment just mentioned. More shipments were made during the
same year in the same manner without any trouble. The sprinklers
were all made up and constructed and it was only after this that the
customs seizure was made by Messrs. Wolft and Grose, during the
following summer or fall. They asked for the key and took posses-
sion of the place ; they applied for my correspondence with the Pro-
vidence Steam Pipe Company and got it as I happened to be out at
the time. My clerk gave it. I am not aware that I have any corres-
pondence now _with Mr. Grinnell with reference to the matters at
jssue in this case; the officer saw the whole correspondence I had
with him or the company,

Ritchie C.J.

Cross-examined by William D. Hogg, Esq., barrlster,
on behalf of the plaintiff, to Whose questions deponent
answers as follows ;—

The Sist entry was miade after our interview and visit with Hilton,
It was during the carniyal of 1884, or thereavouts, 7 gaw Hilton in
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his own office at the examining warehouse in the customs building. * 1883
Mr. Grinnell and I were the only ones present. I introduced Grin- =
nell to Davis as a broker, and Grinnell explained the business to GRH:?EH'
Davis which he 'Wa.n:ted him to do for him. Mr. Hilton, after hear- Tae QurEN,
ing the explanations of Grinnell, told him the classification for cus. _ =—
toms duties under Which the entry should be made, and told him Ritchie C.J.
the rate of duty at which the material would be charged. The -
explanations which Mr. Grinnell gave, as I remember, were full and
clear and sufficient to obtain from Mr. Hilton the information which
he, Grinnell, required. I have no doubt that throughout Mr. Grin-
nell acted in good faith. Ourinterview with Mr. Hilton lasted about
ten or fifteen minutes. I think the interview was in the forenoon.
Mr. Hilton seemed to take an interest in the explanation and undes-
stood what was said. And further deponent saith not, and the fore-
going having been read over.to him he.declares it contains the truth
and has sigoed.

It is true that Mr. Grinnell is an interested party,
but. Mr. Reaves is, as appears by the evidence, entirely

disinterested, and Mr. Grinnell thus speaks of him :—

Q. Has Mr. Reaves, who was with you at the time of said inter-
view or since, any interest in your sprinkler business or in the
sprinkler business of the Providence Steam and Gas Pipe Company
in the United States or Canada? A, Mr. Reaves had no interest
either at that time or since, or any expectation, so far as I know, of
any interest.in any sprinkler business. My business intercourse
with. Mr. Reaves was purely and wholly in the nature of seeking in.
formation from an experienced business man in high standingin the
city of .Montreal, so that my matters might be attended to with the"
least expense and care on my part.

Q. Has he been your agent in Montreal charged with looking to
your interest in that matter whenever you were not present there?-
A.-He has been my agent, but without any compensation. whatever
exgeptin the matter of the rent of his building and a small amolunt
which I remitted him to cover his expenses to Ottawa.

And not the slightest imputation has been cast on
the character of either Mr. Grinnell or Mr. Reaves, nor
doges there appear to have been anything in the man-
ner in which these witnesses gave their evidence to.-
discredit. their testimony, and therefore we.must
assume them to be reputable and credible witnesses.

Now, how is this clear and most circumstantial “ac-
count of the irterview met? Simply by the non mi

icorao of Mr. Hiiton. 'L'nis is v hat he says :—
Tob
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1888 John F. Hilton sworn. Examined by Mr. Hogg:—
G ng“mu MQ. What is your occupation ? A. Appraiser of hardware, port of
: ontreal.
Tee Queey Q. Isuppose you have heard of this seizure ? A. Yes.

L Q. Did you eversee the boxes containing the parts of an automatic
thc:liCJ. sprinkler like this (Grinnell’s Ex.6)? A. I could not say.

Q. Do you remember haviog an interview with Mr, Grinnell ? A.
I do not.

Q' Do you know Mr. Grinnell ? A. No.

Q. Do you know Mr. Reaves of Montreal ? A. Yes.

Q. Do you remember having an interview with Mr. Reaves ? A.I
could not say-that positively ; I think he called on me at one time.

Q. Isuppose you have a great many interviews in your capacity
of appraiser ? A. A great many.

Q. It is stated by Mr, Grinnell in his evidence (counsel reads from
evidence as to conversation by claimant with witness in company
with Reaves). Do you remember these gentlemen showing you a
box containing the parts of an automatic sprinkler ? A. I do not.

His Lordship—Did you ever see those parts before the seizure ?
A. Never to my knowledge.

Q. Have you had long experience as appraiser in the customs?
A. Yes.

Q. How many years? Between seven and eight.

Q. As appraiser of hardware? A. Yes.

Q. If these parts had been shown to you as you see them now, and
the device explained to you, what would yousay? A. I should say
that the duty should be paid on the cost of the completed article
manufactured in the United States, less the cost of putting it
together in Cenada.

Q. You have no recollection of stating to Mr. Reaves that it was
to be entered as brass? A. No.

Q. If the parts had been shown to you, would it have been possi-
ble for you to have said so? A. I would not have made the answer
that is there stated.

Q. You are sure of that? A. As certainas I can be of anything,

Q. What do you say now about the interview? I cannot recollect
it now.

His Lordship—Have you no recollection of anything of the kind ¢
A. No, my Lord.

Q. And what do you say would be the proper value for duty on
these articles? A. The proper value would be 30 per cent. on the
oost, as T have stated

Cross-examined by Mr. Girouard:—

Q If you were called upon to-day by an importer to make an
entry of these goods you would tell him to enter it as the finished
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article. Was not the tariff changed within a year or two? A. There 1888

has been no alteration in that respect. G o~
(Counsel refers witness to clause 10 of the customs’ tariff of 1883.) 2. LG
Q. Is not that clause direct upon the point? 4. Yes, Tue QUERN,

Q. Would you undertake to swear that you did not say to Messrs.
Grinnell and Reaves to enter thesé goods as manufactured brass?
A. I would not swear.

Q. Under what clause of the act of 1883 are you justified in telling
them to enter the goods as finished brass? 1 should only give my
decision upon the value and get at it as if the article was finished.

(Letter from J. F. Hilton, appraiser to the Collector
of Customs).

Ritchie C.J.

" 'ApprAISER'S OFFICE, CusToMs ExaMiNiNg WAREHOUSE,
HarpwARE DEPARTMENT,

MonTrEAL, 16TH FEBRUARY, 1885,
Sir,—I beg to return to you copy of letter from the Commissioner
of Customs, which was contained in departmental file No. 235, refer-
ring to entries at this port of parts of Grinnell’s automatic sprinklers.
In reply to the statement by Mr. Grinnell that he, in company with
Mr. G. Reaves, called upon me previous to the first entry for these
goods, and presented samples of the different parts, explaining the
purpose for which they were intended, and asked the status which
they should take under the customs tariff, on which he was informed
by me that he might enter them as manufactures of brass not else-
where specified, and not as finished machines, or parts of finished
machines, etc., 1 beg to say that at this time I have no recollection
whatever of any such visit having been made by Mr. Grinpell or Mr,
Reaves, and regret to say that I am unable to give Mr. Grinnell’s
statements either an explicit denial or confirmation. I consider it
extremely unlikely, however, that I should have given such answers

to Mr. Grinnell’s enquiries as he states.

How can any court refuse to accept and act on the
uncontradicted testimony of two such witnesses as
Grinnell and Reaves, when the party with whom the
interview is alleged to have taken place will not even
deny the accuracy of Grinnell’s and Reaves' statements,
. but simply says that he has * no recollection whatever
of any such visit by Grinnell or Reaves, and that heis
unable to give Mr. Grinnell’s statements either an ex-
plicit denial or confirmation ?” TUnder these circum-
stances, I think we are bound to find, as a matter of
fact, that the statements of Grinnell and Reaves are
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1888 {rue, and that all the parts of a sprinkler were shown
GR;N‘I’!LL to the appraiser, and the purpose for which they were
T a‘u BN intended explained to him, and that a sprinkler was
. =+ __Shown to him with the parts put togéther, and that it
Ritéije_CJ- was then decided that the articles were dutiable, and
should be entered as manufacturers’ brass, and not the
slightest intimation given that they should be entered
and pay duty as automatic sprinklers. If confirmation
of the truth of Mr. Grinnell’'s and Mzr. Reaves’ state-
ments was required, could stronger evidence be found
than in the invoice submitted for entry, where the
goods were described as “ automatic sprinkler mate-
rials,” and in the action of the customs authorities on
those invoices in entering the goods as manufactured
brass at the values set forth in the invoices ? And in
such a case as this; to whom could an importer apply
with more propriety and confidence than to the ‘ap-
praiser of hardwate ?

The first shipment having been entered in that
way and no question whatever raised, and the
second in the same way and no question whatever
raised, and the third shipment also made in the
same way and no question raised, under such circum-
stances does it not look rather strange and, to say the
least of it, a very harsh proceeding that the first inti-
mation to Mr. Grinnell should be by a telegram on the
6th of January, 1885, that the customs authorities had
seiged all his sprinklérs and tools for constructing the
same which were in his buildifig in Montreal ? Apart
from the question of harshness ot hardship, with whith
we have really nothing to de, except that it would seem
‘but right that when public officers undertake to sct in
such a harsh manser they should be well satished be-
fore they do, by such a sumthary proceelling; destroy
the business operations of imputters, that the law will
justify their action, as T shall show it_will not #i this
case, if the stitenent of Grinnell and Redves i
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reference to the interview with Hilton are true, was not . 1.8.33
the charde of smuggling completely answered and Gnmmanr.
rebutted as well as the charges of false and fraudulent né{m -
invoices, evading dutiss by entering the goods belQW ‘ —hTCJ'
their proper value with intent to defraud the revenue, R‘tc__e_ “e
and of knowingly keeping and selling goods illegally
imported? If this is not so let us consider the case on
strictly legal grounds. .

Let us see what the law is as to the constructxon of
revenue laws.

‘The term “ smuggling ” has been defined to be

The difference of importing prohibited articles, or defrauding
the revenue by the introduction of articles info consumption w1th-
out payiog the duties chargeable thereon (1). e e

-:It is a technical word, having a known and accepted meaning. It

implies illegality; and is inconsistent with innocent intent. The
idea conveyed by it is that of a secret introduction of goods with
intent to avoid payment.of duty (2).

Maxwell on Statutes (8) says :—

Statutes which encroach on the rights of the subject, whether as
regards person or property, are similarly suvject to a strict constriio-
tion. It is presumed that the legislature does not desire to confis-
eate the property, or to encroach upon the rights of persons; and it
is, therefore, expected that if such, be its intention it'will manifest
it plainly, if not in express words, at least by clear implication and
beyond reasonable doubt.

See per Bramwell L.J. in Wells v. London,, Tzlbury,
etc., Ry. Co. (4) ; per Mellish L.J. in Re Lundy Granite
Co. (5); per James L.J. in ez parte Jones A6); per
cm'mm in Randolph V. Milman (7) Greenv. The Queen (8);
ex parte Shezl ). . :

No doubt revenue laws are to be so construed as
will most effectually accomplish the intention of the
legislature in passing them, which simply is to secure
the collection of the revenue. And it is clear that this

4(1.) ‘MeCulloch’s  Commercial  (5) L. R. 6 Ch:468:.»

Dictionary Vo..%Smuggling.” . - (6) L. R. 10 CH. App. 665.
(2) Ui,8. v. Claflin, 13 Blateh, (7) L.-Ri 4 C.P.-113.

at p. 184. (8) 1 App. Cas. 513.
(3) P. 346...55 (9) 4 Ch. D. 789,

(4) 5 Ch. D. 130.
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intention of the legislature, in the imposition of duties,
must be clearly expressed, and in case of doubtful in-
terpretation the construction should be in favor of the
importer; as said by Lord Cairns in Cox v. Rabbits.
(1):—

My Lords, a taxing act must be construed strictly ; you must find

words to impose the tax, and if words are not found which impose-
the tax it is not to be imposed.

And by the same learned judge (Lord Cairns) in
Partington v. The Attorney General (2):—

I am bound to say that I myself have arrived without hesitation at
the conclusion that the judgment ought to be affirmed. I do so both
upon form and also upon substance. I am not at all sure that in a
case of this kind—a fiscal case—form is not amply sufficient ; because-
as I understand the principle of all fiscal legislation, it is this: if the
person sought to be taxed comes within the letter of the-law he
must be taxed however great the hardship may appear to the judi-
cial mind to be. On the other hand, if the crown seeking to recover
the tax cannot bring the subject within the letter of the law the
subject is free, however apparently within the spirit ot the law the
cage might otherwise appear to be. In other words, if there be
admissible, in any statute, what is called an equitable construction,
certainly such a construction is not admissible in a taxing statute,
where you can simply adhere to the words of the statute.

‘What were the laws in force bearing on this case at
the time these goods were imported? By the:
customs acts and tariff then in force, 46 Vic., ch. 12, it
is enacted :— '

Section 68. Where any duty ad valorem is imposed on any goods
imported into Canada the value for duty shall be the fair market
value thereof, when sold for home consumption, in the principal
markets of the country whence and at the time when the same
were exported directly to Canada.

Section 69. Such market value shall be the fair market value of
such goods in the usual and ordinary commercial acceptation of the
term at the usual and ordinary credit, and not the cash value of
such goods, except in cases in which the article imported is, by
universal usage, considered and known to be a cash article and so,.
bond fide, paid for in all transactions in relation to such article; and-
all invoices representing cash values, except in the special cases.

(1) 3 App. Cas. 478, (2 L.R. 4 H. L. 122.
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hereinbefore referred to, shall be subject to such additions as to the 1888

collector or appraiser of the port at which they are presented may GR‘I""

appear just and reasonable to bring up the amount to the frue and 2.
fair market value as required by this section. THE QUEEN.
The only item in the tariff under which these goods pitenio 3.
could be entered, and a duty imposed, was under ——
schedule A :—Goods subject to duty: brass, manufac-
tures of brass not elsewhere specified, 30 per cent. ad
valorem. And the 41st section of 46 Vic., chap. 12,
1883, provides that the person entering goods inwards
shall deliver to the collector or other officer an invoice
of such goods, showing the place and date of purchase
and the name or style of the person or persons from
whom the goods were purchased, and a full descrip-
tion thereof in detail, giving the quantity and value of
each kind of goods so imported.
This being the law governing the case, what are the
facts as applicable to the law ? Itis established beyond
controversy that no Grinnell’s automatic sprinklers, in
a condition to be used as such, were imported into
Canada ; that to complete them required labor and
gkill in drilling, riveting, soldering and testing. The
evidence on this point is as follows :—
Mr. Grinnell continues his evidence as follows :—
The sprinklers were constructed at No. 18 Hospital street, cit;y of
Montreal. They were constructed from pieces of stamped and punched
and cast brass which were imported from the United States by me,
which pieces were purchased of parties in the United Statés making
a specialty of such work, and the construction in Canada consisted
in putting these pieces together, doing a certain amount of mechan-
ical work in the way of drilling and pinning and soldering necessary
to constitute them a completed deviee. After so being constructed
careful examination was made of them by a party expert in this
work. They were also subject to a test by hydraulic pressure, by
means of a force pump, to ascertain whether the castings were
sound, and also whether the valve which is embodied in the sprink-
ler was correctly adjusted so as to be, and -to remain, permanently
water-tight. The sprinklers were then packed in suitable boxes for

shipment to any desired point.
Q. Do you require workmen of some skill to properly put the said
parts together and test the sprinklers? A. We do. We require
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1888  men who are experienced in that work; men of more intelligence
‘s~~~ than the average mechanic, and men that are strictly to be
GR%I“ELL depended upon_ in the matter of the care which it is necessary to
Tre QUEEN. exercise in determining whether those sprinklers when constructed
i  gre ploperly ‘constructed.
thc:h-l_e_CJ Q. How many men did you employ in Montreal so to construcb

the said gprinkler? A. 'l here were three men at work.

Tﬁe Wltness Stone says —

Q, For what purpose dld you go to Montreal? A. For the pur-
pose of manufa,cturmg sprmklers.

Q. Which sprinklers? . A. The Grinnell Automatic, Spmnkl,er.,, L

o What dg, you mean by manufacturing? A. Well, I did what
work there was to be done on them,

Q. Wha.t did ‘you do on them ? A, Well, I had the drilling, and
pmnm and the settmg up, soldermg and inspection of them,
testing:

Q. Where was that done? A. 18 Hosplta.l street, in the city of
Montreal. . .

Q. In t];xe sa.me bulldmg as Mr George Reaves ? A. Yes, sir.

Q Did you have t;ools there for that purpose ? A, Yes, sir.

Q. Does exhibit No, 20 contain a list of said tools ? A. Yes, sir;
I should say it did.

Q. You had a fire in the place? A. Yes,sxr. o

Q You p}‘oduce, ‘then, there the automatic sprmkler exactly as
exhibit 138 ? AL Yes, sir.

Q. Before producing the automatic, did you make what may be
called the open sprinkler, as exhibit 12 ? . A.- Before producing the
automatic I had to make it exactly as exhibit, . No. 12—that is the
open sprinkler and after that I added the automatic feature and
it became exl:ubxt 13. .,

Q. You soldered the automatic, oo ?. A, Yes, su-, I soldered the
automatic and put together the other parts.

Q. Those parts were coming where from ? A. They were commg
from Providence,

Q And shipped to Montreal ? A. Yes, 8ir,. -

.Q. Did you have anything to do with the preparatlon of the eptry
in the custom house in Montreal. A. I went there several times to

get them. .
Q. But .you had nothing to do with the preparatlon of the neces-
sary papers ? A, No,sir.

; Q.. Do you know who it was done by ? A. I thmk Mr. Reaves
attended to that. i

. Q. After putting together the said parbs, mhat did YOll do ‘go as-
scrtain that the automatic sprinkler was perfect ? A. We had =
testing machine there.
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Q. Could it become a perfect sprinkler till then? "A. No, sir. 1888

Q. And that was done in Montreal ? A. Yes, sir.

Q. Without being tested, what did it amount to'? A. Well, i
would amount to considerable, probab]y, if we put them up, and 1f Tae va.
they proved defective it would be a serious loss.

Q. It is an 1mpoasxb1hty to use'the spmnkler w1{hout !es{,mg it? Bitchie CJ.
A. Yes, sir, I'should ssy it was.

It ‘was ‘shown that 10 or 5 per cent. ‘6f the dia-
terials imported proved tinfit for completing the spriifk-
lérs and making thém fit for use'ahd had to'be rcshr;p-
ped to the United States as scrap brass. Tt was éqtially
well established 'that 'the ‘materihls of parts of ‘the
sprinklers, with ‘a view of bein pu't together and ¢om-
pleted in Canada, Were parchaséd from two different
.and'indepe'ndent'r'na‘nufaétu‘ﬁh& éstablishments, neither
of which manufactred all the parts belonging to the
sprinklers ; that the prices ¢hargéd by these maniifac-
tarers, respectively, were theé ‘proper and fair harkét
values, honestly invoicéd, and were ghtered in accord-
ance therewith, the ‘separate invoices fo&mmn* a por—
tion ‘of thee entries ‘as sfhoxinﬁg clearly what Was pur-
chased from the one 41d from the other, and thé bnc‘é’s
paid therefor. There Was 16 itém of the tariff Tmpos-
ing either a specific or dd ‘Yalorem Auty én ‘attomitic
sprinklers ; if ther had Beei theén the dbservation of
Tatey C.J. in Karthtus ¥. Frick (1), Wonld be apbh-
cible. Hé says: “ The charge of a spécific duty updn
an article in a particaldr form or vessél i 4 chaired
upon the whole article 4k described, including the
Yessel or thaterial described 4% CO'nta,mlﬁ‘g it

We have seétt that the itetn of the tariff dndér which
ihese goods could be éntered add & &uty 1mb6ééﬁ was
dnder schediile A-Goods Fibject to dtity : Brés§_
Msnufactuied of bradé not elséwhérd speciﬁe&’ 80 pei'
éeiit. ad valovews. It s Ca,reflﬂly examitie theéé
ifivoices and eitriés; 4Hd st Wwhothet fheir aré or are
HOt the intoices atid entried coni;emialated By thé act.

NS
GRINNELI.

(1) Taney's Reps. 96.
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1888 The first invoice is 2th February, 1884, and is as

Grovwer follows :—

Txnau%mﬁ (His Lordship here read the invoice, exhibit No. 20,

Rtsehio c.J, P2ge 13 of the case, of tools sent to Montreal and ship--
e~ ped to Grinnell by the Providence Steam and Gas Pipe
Company, Providence, R.1., dated at Providence, Feb.
1st, 1884, and signed by F. H. Maynard, secretary of
the company. Also exhibit 15, an invoice of a num-
ber of pieces of punched brass, with the weights, and
.of lead, dated 17th J anf;.ary, 1884, shipped by the:
Gorham manufacturing company to Grinnell. Next
exhibit 19, an invoice of brass bodies and other articles,
from the Providence Steam and Gas Pipe company to-
Grinnell. Next exhibit 81, the entry of these goods
dated 12th February, 1884, being report No. 15109 and
entry No. 32072, the value for duty being $366 and
the duty 105.55, with the affidavits of Grinnell and of
his agent J. Kinleyside attached. Next exhibit 9 A,
invoice of brass bodies, etc.. from the Providence
Steam and Gas Pipe company dated 6th March, 1884,
amounting to $215.25. Then exhibit 16, invoice of
punched brass and lead from the Gorham Manufactu-
ring company, dated 10th March, 1884, $83,76. Then
exhibit 32, entry of the last two invoices dated 25th
March, 1884, being report No. 19139 and entry No.
88074. Value for duty in dollars $299, duty $89,70,
with the same affidavits as the former entry, made by
Charles A. Stone and J. Kinleyside. And lastly, ex-
hibit 18, invoice from the Providence Company of
brass bodies, punched brass, etc., amounting to $614.74,
and dated 19th August, 1884, and exhibit 30 entry of
the same dated 80th August, 1884, being report No.
5055 and entry No. 9481. Value for duty $615 and
duty $184,50 with a similar afidavit by J. Kinleyside.)
It has not been attempted to be controverted that
_ for the parts Grinnell purchased from the Providence
Steam and Gas Pipe company, and the Gorham Manu-
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‘facturing company, respectively, he paid the prices
at which they were supplied to him, and that for
those articles he was charged the fair market price or
value, and that at those prices he entered the goods.
The evidence on this point is as follows :—

Q. For that purpose, I believe, Mr, Grinnell, you imported into
‘Canada certain parts, and you will please state what parts and from
whom ? A. Iimported all of the parts necessary to construct she
-automaticsprinklerin Canada. A certain part of the sprinkler known
a8 the body of the sprinkler was furnished to me by the Providence
-Steam and Gas Pipe company, partially finished; the remaining
parts of the sprinkler, which consisted of the punched or stamped
brass, I obtained from the Gorham Manufacturing company for two
shipments, and from the Providence Steam and Gas Pipe company
the same material which they had previously purchased of the
-Gorham company, and imported all of these parts into Canada for
the purpose of constructing the automatic sprinkler.

Q. The entries in the custom’s in question in this cause, I believe,
wrefer to those very importations of parts ? A. Yes, they do.

Q At what price did you get the said parts from the said parties;
“was it the usual market price? It was the usual market price so far
a8 the market price had ever been established for such pieces.

Q. Did you get the said parts from the Gorham company at the
-same price they were selling the same to other parties? A. I did;
I obtained them at the same price. They were selling them to the
Providence Steam and Gas Pipe Company, who werd" the only par-
ties purchasing these particular pieces.

Q. Now, could you tell at what price you got the parts that were
manufactured by the Providence Steam and Gas Pipe Co.; was it a
fair market price ? A. It was.

Q. Upon what bagis did you place that market price ? A. The
Providence Steam and Gas Pipe Company's account of the cost of
this work was taken, and a fair margin of profit was added to the
-cost of the part they furnished.

4L
1888
GRINNELL
Taa 5,;1m.

Q. You made the entries in the Custom house in Montreal, or

«caused them to be made ? A. I attended personally to part of the
proceedings of entering the first invoice ; the remaining part of the
‘work was done by an authorized broker in Montreal, to whom I was
introduced by Mr. Reaves.

Q. Were the said entries made upon the prices you paid to the said
«concern ? A. They were on invoices that were sworn to by repre-
sentative officers of each of these concerns before the British consul
bere in Providence. ]

Q. Can you tell to-day whether, by error or other cause or causes,
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there was any mistake or omission in the said entries or value of
said parts ? A. No error ; none whatever, to my knowledge.
Q. Were they done in good faith ? A. Entirely in good faith.

I do not understand that it is contended that the
invoices submitted were not dond fide and truthful; if
it is the evidence of Mr. Grinnell is direct, and I am
kound to believe, and do believe, in the absence of any
evidence to the contrary, that what he says is strictly
true. He says, in answer to the question :

Q. Have you personal knowledge of the invoices furnished on
your behalf with the Department of Customs in Montreal in connec-
tlon With this case ? A. [ heve.

Q Are they correct and true ? A. They are.

Q, Genuine ? A. They are.

Q Are they accorling to facts ? A. They are.

Q, In good faith? A. They are.

Q. Will you say the same thing about the letters coming either
from you or from the Providence Steam and Gas Pipe Co,, filed in
thls matter ? A. I do they were all written in good faith and in
the strlct line of honest business correspondence, and contain the
facts m every particular. The same is to be said of my correspond-
ence thh my counsel, Mr. ‘Girouard, wherein I set forth the facts.
in relation to this whole matter for his instruction.

The invoices, then, having been duly produced, and
the articles correctly described and bord fide entered at
the prices paid for them at the place from which they
were imported, how can it be said that any of the
counts of the information can be sustained 2 What
other invoices could the claimant have produced or the
collector accepted 2 Were they not in the very terms
of the statute ? How can it be said that the goods
were undervalued, when they were valued at the prices
paid for them by.the importer in the market where he
bought them 2 How otherwise can their market value
be established than by showing the market value of
the article at the place of production, and the fair, bonéd
fide amount there paid ? Itbeing always borne in mind
that at the time these articles were imported there was
no law applicable to this case authorizing the imposi-
tion of the same rote of duty when imy orted iz Canada
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in separate parts as there is now by the statute 48 Vic.,, 1888
ch 61, which declares as follows :— GRE;ELL

Customs and Excise acts amended—48 Vie., cap. 61.

12. When any manufactured article is lmported into Canada in
separate parts, each such part shall be charged with the same rate thchle CJ.
of duty as the finished article, on a proportionate valuation, and = ——
when the duty chargeable thereon is specific, or specific and ad
valorem, an average rate of ad valorem duty, equal to the specific
and specific and ad valorem duty so chargeable, shall be ascertained
and charged upon such parts of.the manufactured article.

and which was re-enacted by 49 Vic., cap. 32, sec. 11.

‘What is now desired to be accomplished seems to me
an endeavor to give a retroactive operation to this sec-
ti6n which; instead of showing a retroactive operation
mia‘y falrly be said to indicate thatuntil this clause was
eriacted there was no justification for the imposition of
duties on parts of articles proportionate tothe finished
article, and T'am much inclined to think that it was
in'this view that Mr. Hilton considered that it was
right that the duty should be imposed on the material
as -imported, and mot on the finished article which
clearly was not imported; and in giving his testimony’
I am inclined to think he had in his mind the then
state of the law, and not what it was when the goods
were imported. This enaciment would seem to be a
legislative declaration that, until the passing of these
acts of 48-49 Vic., and 49 Vie, there was no law to
justify the imposition of duty on 1mported parts of
manufactured articles in reference to the value of the
finished artlcle In Morris v. Mellin, (1) Edward
Holroyd amicus cm'ue surrgested that the statute 7 .G
4,c. 57, 8. 33 was a legislative declaration that the pro-‘
V1s1ons ofthe statute 3 G 4 c. 89 did not extend to fche
assignees of an msolyent debtor.

thtledale T
The statute of 7 G.4c.57 s 33 recites that it was expedlent
to éxtend the’ px‘bwsmns of the statute 3 G. 4 ¢. 39, and enacts’
that the -last- mentioned act shall extend to the assignee of
every prisoner who shall, within the time therein mentioned, app:y
() 6 B, % C. 455,

g
TrE Q,UEEN
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2 11888 o the insolvent court for his discharge from confinement, as if the

<~  last menticned act had been expressly therein enacted ; and it then

&I?Em declares that all warrants ot attorney, ete., etc., which, by the last

Tmn Qmmx mentioned act, were declared to be fraudulent and void against the
assignees of a bankrupt, shall be deemed fraudulent and void against
mtohie Cd. the assignees of an insolvent debtor. This, as it seems to me, is a
- legislative declaration that the statute 3 G.4 ¢.39 did not make such
instrument void against the assignees of an insolvent debtor. Upon

the whole, I think that this rule ought to be discharged.

And in Benneit v. Daniel (1) Lord Tenderten C. J.,
recognized Morris v. Mellin as good law.

Where, then, is the evidence in this case to support
the charges of smuggling, false invoices, false and
fraudulent undervaluation, or of knowingly keeping
and selling goods illegally imported ? I cannot discover
it. Therefore, on the law and the facts, apart from the
conduct and declarations of Hilton and the action of
the Customs officials in passing the goods with full
knowledge of all the circumstances connected with
their importation which, in the absence of any evidence
to the contrary, it is to be presumed they must have
had through Hilton, I think the crown has failed to
establish any breach of the revenue laws as alleged in
the information, and the appeal must be allowed with
costs and the information dismissed with costs.

STRONG J.—Iam of opinion that the judgment of the
Exchequer Court cannot be sustained. The statute of
1885 introduced, for the first time, the principle of valu-
ing manufactured component parts of a manufactured
article according to the proportions they bear to the
market value of the completed article for purposes of
bome consumption. Previous to that amendment of
the law there could have been no valuation of these
pieces of brass, intended to form component parts of
these sprinklers, except according to their actual sepa-
rate value as pieces of manufactured brass,as they
were, in fact, valued. Then, if they were entered and

(1) 10 B. & C. 506.
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valued according tolaw there can be no question of an 1888
intention to evade the revenue. Sprinklers, as completed Grrywews
articles,'never were, in fact, imported, and these pieces (’i'u RN
of brass never had existed as sprinklers before their
importation. Therefore, the crown does not establish
that there was an importation of automatic sprinklers
indetached pieces, but it is simply a case of the impor-
tation of manufactured pieces of brass which were, it
is true, intended to constitute parts of antomatic
sprinklers to be formed out of them after importation
when, for the first time, the different pieces were to be
adjusted to each other. The case of a watch or a car-
riage completed abroad, then taken to pieces and im-
ported in separate parts, is wholly different, and the
same may be said of the case where the several parts,
without being actually put together previous to impor-
tation so as to form one whole, are yet so identified with
the one specific whole which is to be formed out of
them that they are appropriated to one particular instru-
ment or machine, and to no other ; in such circum-
stances it may well be said that there is an importa-
tion of a particular machine in parts, but in the pre-
sent case there was nothing resembling this.

It is, of course, a rule that a statute cannot be evad-
ed by doing indirecily that which it forbids to be done
directly. But this rule is not to be extended so as, by
implication, to bring within the statute a case not
provided for nor in the contemplation of the legislator,
even though, owing to its omission, parties may be
enabled to contravene the policy of the act and to do,
though not in the way prohibited by the act, that
which it was the object of the legislature to prevent.
In order to bring a case within the purview of a
statute the language in which the law is expressed
must be sufficiently comprehensive to include the

alleged infraction. In other words, it is no evasion of
10

trong J.
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an act of Parliament, in a legal sense, to do that which
may tend to prevent the attainment of the end which
the legislature had in view, provided parties keep out-
side the provisions of the statutes (1). If any authori-
ties are wanting for this principle of construction two
strong instances in which it was recognized and ap-
plied in recent times are afforded by the cases of
Wilson v. Robertson (2), and Deal v. Schofield (3).

I think the present was casus omissus in the customs
and tariff laws until express provision was made for it
by the act of 1885. Indeed, the very circumstance
that such an act was considered necessary and was
passed implies that the previously existing state of
the law contained no provision applicable to the
importation of such articles otherwise than as manu-
factured brass.

The judgment of the Exchequer Court should be re-
versed with costs, and the claim of the appellant to
a release of the goods allowed with costs.

FourNIER J.—I entirely agree with the judgment
of the Chief Justice in this case.

TascHEREAU J.—I would allow this appeal with
costs, and dismiss the information with costs, for the
reasons given by the Chief Justice.

GwYNNE J. took no part in the judgment.

Appeal allowed with costs.

Solicitors for appellant: Girouard, Delorimier &
Delorimier.

Solicitors for respondent : O'Conror & Iogg.

(1) See Maxwell on statutes, (2) 4 E. &. B. 923,
page 142. (3 L.R.3Q.B. 8.
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JOHN V. ELLIS.....cc.o wiiiiininiin e APPELLANT; 1888
AND * Oct. 2.
GEORGE F. BAIRD............ vevvveeeer... RESPONDENT. 1889
ON APPEAL FROM THE SUPREME COURT OF NEw  “Mar. 18.
BRUNSWICK.

Appeal—Contempt of court—Discretion—E. S. €. ¢. 135 5. 27—Final
Judgment—Practice in case of contempt.

By a rule nist of the Supreme Court of New Brunswick E. was called
upon to show cause why an attachment should not issue against
him, or he be committed for contempt of court, in publishing
certain articles in a newspaper. On the return of the rale it
was made absolute, and a writ of attachment was issued com-
manding the sheriff to have the body of E. before the court on
a day named. By the practice in such cases in the said court it
appeared that the attachment was issued merely in order to
bring.the party into court, where he might be ordered to answer
interrogatories and by his answers purge if he could his contempt.
If unable to do this the court would pronounce sentence. E.
appealed from the judgment making the rule absolute. On
motion to quash said appeal.—

Held, that the judgment appealed from was not a final judgment
from which an appeal would lie under sec. 24 (a) of the Supreme
and Exchequer Courts Act, R. 8. C. ¢. 135.

MoTION to quash appeal for want of jurisdiction.
The appellant is editor of a newspaper in St. John,
N.B,, and as such published certain articles concerning
judicial proceedings in regard to an election in New
Brunswick. The respondent, one of the candidates at
such election, obtained a rule %isi for an attachment
for contempt agains.t the appellant, which was after-
wards made absolute, and this appeal was brought

*PrRESENT.—Sir W. J. Ritchie C. J. and Strong, Fournier, Tas-
chereau and Patterson JJ.
c10% R
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from the judgment of the Supreme Court of New
Lbrunswick making the said rule absolute.

The practice in New Brunswick in matters of con-
structive contempt is as follows: On application sup-
ported by affidavits, which is usually made by the
Attorney-General, a rule #is¢ is granted, requiring the
person alleged to be in contempt to show cause why
an attachment should not issue against him, or why
he should mnot be committed for contemapt. On the
return of this rule, if it has been properly served and
within four days, if sufficient cause is not shown
against it, it is made absolute. The court then orders
the prosecutor to administer interrogatories to the
party in contempt within four days, he either giving
bail for his appearance to answer the same or being
committed to gaol. After the interrogatories are
administered, if the contempt is not purged by the
answers thereto, or in case of refusal to answer, the
party is adjudged guilty of contempt and the court
imposes sentence therefor.

These were the proceedings in the present case, and
the rule for an attachment being made absolute the
appellant gave sureties for his appearance to answer
the interrogatories, and then brought his appeal. Pend-
ing the appeal the time for answering the interroga-
tories has been extended by the court below.

Currie moves to quash the appeal for want of.juris-
diction.

There are several objections to the jurisdiction of the
court in this case.

First—The case is not ripe for appeal. Until the in-
terrogatories are administered, and the court isin a
position to pronounce sentence, there is no final judg-
ment. Corner's Crown Practice (1), Dunn’s Crown
Practice (2).

(1) P. 28. @) P. 220.
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Secondly—There is .no appeal unless contempt is
expressly mentioned in the statute giving jurisdiction
in this court.

Thirdly—The subject matter in this appeal is entirely
within the discretion of the court brought into con-
tempt, and the appeal is expressly taken away by
statute. R.8.C. c. 185, s. 27. Rapalje on Contempt (1);
McDermott’s Case (2) ; Rainy v. Justice of Sterra Leone
(3).

Fourthly—The matter of contempt is not, and from
its nature cannot be, a subject matter of appeal. See
Hayes v. Fischer (4) ; New Orleans v. S. 8.Co. (5); Ez-
parte Kearney (6) ; Shattuck v. The State (7).

The Privy Council will never entertain such appeals.
See Macpherson’s P.C. Prac. (8). -

Davis Q.C. contra cited Rex v. Elkins (9), on the first
of the above grounds, that the case was not ripe for
appeal, and Jarmain v. Chalterton (10),where an appeal
in a case of contempt was entertained and the rule
governing such appeals laid down.

Sir W. J. RitcHIE C.J.—I am of opinion the motion
to quash should be granted without costs, on the
ground that there was no final adjudication ; and, in
my opinion, the party appellant was led into error by
the action of the court, and should not suffer therefor.

STRONG J.—I am of opinion that the motion to quash
must be granted. The rule nisi was in the alternative
for an attachment or to commit the appellant for
contempt. It was made absolute generally, and the
rule absolute does not specify which alternative was

Q) P.11. (7) 51 Miss. 50.

(2) L.R.2P. C. 341. (8) 2 Ed. p. 48 and cases there
(3) 8 Mo. P.C. 47. cited.

4) 10210, 8. R. 121 (9) 4 Burr. 2129.

(5) 7 Wheaton 38. (10) 20 Ch., D. 493.

(6) 20 Wall. 392.
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granted. As the granting of the rule was followed up
by an attachment, we must assume that it was
intended to make the rule absolute in the alternative
which asked for this writ; more especially as the
appellant did not move against the writ for irregu-
larity, but gave bail to it. Then this writ of attachment
is merely the first step in the procedure to punish for
contempt of court. It is only a process to bring the
party to be attached into court in order that he may
answer. The proceedings subsequent to the execution
and return of the writ include the bringing of
the body into court, the requiring the defendant
to answer to the contempt and to answer interroga-
tories and thereis then a formal adjudication, followed
by sentence. Until there has been an adjudication as
to the defendant’s guilt or innocence of the contempt
there is no final judgment from which an appeal can
lie.

There seem to be two modes of proceedings for
contempt of court—one formal and plenary, the other
summary. The former mode of proceeding is that
which has been adopted in the present case.

I proceed altogether upon what appears on the face
of the proceedings; the rules nisi and absolute, and
the writ of attachment itself—the exigency of which

“1s that the appellant shall be attached in order that he

may “ appear and answer.” Surely when the stage
of appearance in answer to process of this kind has
alone been reached, and there has not even been a
hearing, there cannot be said to be any final judgment.
In the opinions delivered by some of the learned
judges they do not advert to the distinction between
the summary mode of procedure and the more formal
mode of proceeding adopted in the present case.

I agree with the Chief Justice, that there should he
no costs.
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FourniERr J. concurred.

TascHEREAU J.—I would quash this appeal, on the
ground that the judgment appealed from is not a final
judgment.

GwYNNE J.—In Easter Term, 1887, a rule was
issued out of the Supreme Court of the Province of
New Brunswick, Crown side, exparte George F. Baird,
the above respondent, calling upon the above appel-
lant, the editor, publisher and proprigtor of the * St.
John Globe” a newspaper printed and published in
the city of St. John, in the Province of New Bruns-
wick, to show cause in Trinity Term then next why
an attachment should not be issued against him, or
why he should not be committed for contempt of court
for writing printing and publishing in the issue of the
said “ St. John Globe ” newspaper, on the 18th March
preceding, an article under the caption of “The Queen’s
Election,” and certain other articles in other issues
of the newspaper mentioned in the rule

in which said articles the said John V. Ellis has been guilty of a
contempt of this honourable court in scandalising this court, and
particularly His Honor Mr. Justice Tuck, one of the Justices thereof,
in calumniating and vilifying the applicant George F. Baird, and in
commenting on matters of said election, said recount and said order
nisi for a writ of prohibition in a manner calculated to prejudice and
that does prejudice the public before the hearing and judicial deci-
sion of said matters, and so as is calculated to prevent the said appli-
cant George F. Baird from obtaining a fair and impartial disposal of
said matters, &c. Upon reading the said articles in the newspapers
aforesaid, and upon reading the affidavit of George F. Baird.

Upon this rule being served and the matter being
brought up again before the court, if it should appear
that the appellant had written and published the
articles complained of, or any of them, all that remained
to be done by the court, after hearing the appellant
show cause in, person or by his counsel as he was
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called upon by the rule to do, was to pronounce judg-
ment either convicting the appellant of the offence’
and passing appropriate sentence upon him for such
offence, or otherwise dealing with the case as justice
might require and to the court should seem meet.

From the judgment and expression of opinion as
delivered by the learned Chief Justice of the court, and
which is made part of the case laid before us, it appears
that the appellant appeared in obedience to the above
rule and showed cause thereto, as he was called upon
by the rule to d6; for the learned Chief Justice there
says :— :

The writing and publishing of the articles complained of are
admitted by Mr. Ellis, but his counsel contends that they do not
amount to a contempt of court, for two reasons.

He then states these reasons, and adds:

1 do not think either of these objections is sustainable.

He then proceeds to deal with those objections, and
to define the law as to contempt of court and to apply
it to the circumstances of the case before him ; and
referring to the proceedings which were before Mr.
Justice Tuck, and which formed the subject of com-
ment in the articles complained of, he concludes:

In what he (Mr. Justice Tuck) did, he was acting for this court
judicially, and in the administration of justice, and the language
which was used respecting him in the matter, in some at least of
the articles publishéd, was a contemptuous interference with the
judicial proceedings in which he was acting.

From the above it appears beyond doubt that in the
opinion of the learned Chief Justice the appellant, by

- writing and publishing the articles complained of (as

admitted by him), was guilty of a contempt of court ;
and if that opinion had been embodied in the rule of
court issued thereupon, which is the subject matter- of
this appeal, the appellant would have been, beyond all
doubt, convicted of the offence of contempt of court
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with which he had been charged, and by the rulenisi 1889
cited to appear in court and answer; but the learned FEruws

Chief Justice concludes his judgment thus : Baveo
I am therefore of opinion that the rule should be made absolute _—
for an attachment. Gwynne J.

. Not, it is to be observed, for committal of the appel-

lant, as for an offence of which he had been convicted.

Mzr. Justice Fraser expressed his concurrence in the
judgment of the learned Chief Justice.

Mr. Justice Wetmore, after referring to the circum-
stances of the case, the nature of the proceedings before
Mr. Justice Tuck, and a point that had been argued
that he had been acting without jurisdiction, and that,
therefore, the articles constituted no contempt of court,
concludes thus :

I cannot fancy any cause that could be reasonably shown against
making the rule absolute ; but if there was any, there would have
been ample opportunity to have presented it for the judges’ consid.
eration at the return of the rule nisi. But supposing I am all
wrong in the views I have expressed, and that Judge Tuck had no
right to have granted the rule nisi, what justification would his error
be for the articles published in the ¢ Globe ” newspaper ? Itappears
to me, none whatever ; so, whether Judge Tuck was right or wrong—
the severe articles are equally such a contempt of court as call for

the attachment. A

And he agreed with the Chief Justice that an attach-
ment should be ordered.

Now as the appellant was before the court and
showed cause to the rule nisi, and admitted the publi-
cation by him of the articles complained of, and as a
majority of the court were clearly of opinion that the
publication of the articles, so admitted by the appel-
lant to have been published by him, was a contempt
of court, it does not clearly appear why judgment
should not have been pronounced, convicting the
appellant of the contempt and passing an appropriate
sentence therefor, instead of ordering an attachment
to issue, the object of which appears, from the judg-
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ment of Mr. Justice Palmer, to be still to keep the
matter of the rule nisi sub judice, and to be an interlo-

cutory proceeding only. He says :—

I do not say that Mr. Ellis is guilty of the acts charged against
him or convict him of a contempt of this court ; all I at present say
is that gufficient is shown to make it our duty to bring him into
court to answer for the acts charged against him. When here, it will
be the duty of this court to give him an opportunity to fully defend
himself and, if it turns out, according to his own oath, that he has not
violated any of the principles I have endeavored to state it will be
the pleasant duty of this court to acquit ; if otherwise. it will be
our duty, no matter how unpleasant, to inflict upon him the punish-
ment that the law directs, which is just such punishment as will
prevent a repetition of the crime by him or by anybody else.

Now, whether or not the articles contain matter
which, being published as admitted, constitutes a con-
tempt of court, is a question the determination of
which depends upon the construction by the court
of the articles themselves—and the publication having
been admitted by the appellant, and counsel who
showed cause for him having been heard, I fail to see
why the matter should not have been considered as
quite ripe for adjudication, without any further
opportunity of showing cause being given to the
appellant. However, the court seems to have adopted
the view expressed by Mr. Justice Ralmer as to
the object of the attachment being issued—for the
order made by the court, and which is the subject of
this appeal, simply is that the rule #isi be made
absolute and wupon the rule so made absolute the
court has issned a writ of attachment, addressed to the
sheriff of the city and county of St. John command-
ing him to attach the appellant, so that he may have
him before the court on a day named “ to answer for
certain trespasses and contempts .brought against
him "—thus adopling the view expressed by Mr.
Justice Palmer as being the object and purpose of the
attachment ordered, namely, as an interlocutory pro-
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ceeding to enable the appellant to show cause why he 1889
should not be “ convicted ” of the offence of contempt Frots
of court and to defend himself against the charge 52
brought against him. It appears,-therefore, that the

order of the court, which is the subject of this appeal,
is not a final adjudication in the matter, and that
therefore it is not appealable to this court. The

appeal, therefore, must be quashed and with costs.

Gwynne J,

Appeal quashed without costs.
Solicitors for appellant : Weldon, McLean & Devlin.

Solicitor for respondent : L. A, Currie.
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PATRICK TRAINOR (PLAINTIFF).........APPELLANT ;

AND

THE BLACK DIAMOND STEAM-

SHIP COMPANY OF MONTREAL } RESPONDENTS..
(DEFENDANTS) .00oe vrvvennenannnnen

ON APPEAL FROM THE SUPREME COURT OF PRINCE

EDWARD ISLAND.

Contract—Carriage of goods— Negligence—— Bill of lading— Excep-

tion from liability under— Pleading.

A bill of lading acknowledged ‘the receipt on board a steamer of the

defendants, in good order and condition, of goods shipped by
T. (fresh meat) and contracted to deliver the same in like
good order and condition > * * loss or damage
resulting from sweating decay, stowage,
* * * or from any of the following perils, whether
arising from the negligence, default or error in judgment of the
pilot, master, mariners or other persons in the service of the
ship, or for whose acts the shipowner is liable (or otherwise
howsoever) always excepted, namely (setting them out).

* * .

Held, affirming the judgment of the court below, Sir W. J, Ritchie

C.J. and Fournier J. dissenting, that the clause “whether
arising from the negligence, default or error in judgment of the
master,” &c., covered as well the preceding exceptions as those
which followed, and was not limited in its application by the
words ‘from any of the following perils,”” and the defendants
were, therefore, not liable for damage to the goods shipped
resulting from improper stowage, which was one of the excepted
perils.

APPEAL from a decision of the Supreme Court of
Prince Edward Island, setting aside a verdict for the
plaintiffs and ordering a non-suit.

This was an action of damages against the defendant

company for negligence in storing and carrying the

* Present—Sir W, J. Ritchie C.J., and Strong, Fournier, Taschereau
and Gwynne JJ.
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plaintiffs goods, fresh beef and mutton, from Charlotte-
town to St. Johns, Newfoundland. The defence was
that the injury to the goods arose from causes for
which the defendants were exempt from liability under
the bill of lading.

The exemptions in the bill of lading were amongst
others, the following: “(The act of God, the Queen’s
enemies, pirates, robbers, thieves, vermin, barratry
of master or mariners, restraint of princes and rulers,
or people, or resulting from strikes or mob, loss or
damage resulting from sweating, insufficiency of pack-
age, leakage, breakage, pilferage, wastage, rust, frost,
decay, rain, spray, stowage, or contact with or smell or
evaporation from any other goods, insufficiency of
marks, numbers, address, or description of goods
shipped, injury to wrappers, however caused, or from
any of the following perils (whether arising from the
negligence, default or error in judgment of the pilot,
master ‘mariners, engineers or other persons in the
service of the ship, or for whose act the shipowner is
liable or otherwise howsoever) always excepted,
namely, risk of craft or hulk, or transhipment, explo-
sion, heat, fire at sea, in craft or hulk, or on shore,
boiler, steam or machinery, or from the consequences
of any damage or injury thereto, however such damage
or injury may be caused.”

One of the contentions of the defendants was that
the words in the above exceptions, “ whether arising
from the negligence, default or error etc ” covered
what went before, as well as what came after them.

The negligence principally relied on by the plaintiffs
was in the manner of stowing the goods on the vessel,
and as to this the learned judge who delivered the
judgment of the full court, and who had also tried the
case, says: “ In my charge to the jury, I said that it
appeared that during the time the meat was being
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1888  packed it rained, the hatch was uncovered and that

Tramor the meat packed under it must have been much

Tue Buacg Wetted.  That it also appeared that the men engaged

DusvoNp in packing necessarily trod upon it with their boots

ST&‘,‘_’ '(f:lp on in this wet state, and that it was for the jury to

MOT“" say whether this was a proper mode of shipping and

stowing the meat. That, in my opinion, a more

improper manner of treating goods committed to a

carrier could not be imagined, and I think sostill.”

But he held that it was competent for the defendants

to protect themselves against liability for any and all

negligence, and that the bill of lading did so protect

them in this case. He also found that the word

‘“stowage,” in the exceptions in the bill of lading,
necessarily meant *“ improper stowage.”

The plaintiffs claimed that even if the defendants
were protected from liability on account of gross
negligence, which they disputed, yet as they had only
pleaded exemption on account of a portion of the
exempted clauses, and the damage was occasioned by
a clause not pleaded, namely, heating, they could not
claim the benefit of such exceptions.

The Supreme Court, en banc, sustained the judgment
of the trial judge in favor of the defendants. The
plaintiff then appealed to this court.

Davies Q.C. and Morson for the appellant. It cannot
be disputed that the defendants were guilty of
negligence, and they must show that they are pro-
tected by the exceptions which they have pleaded. If
they choose to rely, in their pleadings, on specified
exceptions they cannot claim the benefit of others
which are not pleaded.

The bill of lading does not relieve the owner from
the necessity of providing a seaworthy ship and
proper accommodation for stowing the cargo.

The following authorities were relied on. Steel v.
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The State Line S. S. Co. (1) ; Stanton v. Richardson (2); 1888
Tattersall v. The National Steamship Co. (3); Gillespie Trarvor

v. Thompson (4) ; Hutchinson on Carriers (5). Term Brack
Peters for the respondents. The plaintiffs did not Dramonp
STRAMSHIP

declare against us for not providing a seaworthy ship ~ o, op

and cannot rely on it now. MoxTrEAL.
In the bill of lading the exception for “stowage”

must be taken to mean “negligent stowage,” as there

could be no damage for stowage not negligent.

Sir W. J. RitcHIE C.J.—I think it was the duty of
the shipowners to provide: first, a suitable vessel ;
secondly, a suitable place in that vessel having regard
to the nature of the cdrgo shipped ; and thirdly, to
take it on board at a suitable time and in a suitable man-
ner, that the shipowners are bound to provide a ship
reasonably fit for the purpose of the carriage of the
cargo, that is meat, in this case, which they contracted
to carry and that the shipowners warrant the fitness of
their ship when she sails, and that if the proviso in
the bill of lading that the owners will not be respon-
sible for the default of the master applies to this case
it does not relieve them from the implied obligation to
provide a vessel efficient and properly equipped for the
service.

Then, did the shipowners make provision sufficient
to enable them to fulfil their contract? I think they
did not. If the meat could not be shipped under the
hatchways without the hatchways being uncovered,
and the meat exposed for an hour and a-half to the
pouring rain, and without the men trampling on it
with their wet muddy boots, and spitting their tobacco
juice on it, certainly the place was not, in my opinion,
a fit and proper place, either as to the time of loading,

(1) 3 App. Cas. 72. (3) 12 Q. B. D. 297.

(2) LLR.7TC.P421; L. R.9C. (4) 6 E.&B. 477, n.
P. 390. () Sec. 270.
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during a pouring rain, or as to placing the meat there
at all. It was, in my opinion, the duty of the ship-
owners to ship the cargo, having reference to its nature

Dusmovp and liability to injury, at a time when it could, with

SteaMsHIP
Co. or

reasonable and proper care, be safely shipped ; and the

MoxtrEAL ghipowners, having like reference, were, in my opinion,
Ritchie CJ.bound to ship the cargo in a proper place where it

could be stowed without being so trampled or spit
upon ; in other words, having undertaken to carry
fresh meat, the obligation was on them to furnish a
vessel fit tocarry, in a fit and proper place, that cargo,
and it cannot be disputed that the place in which this
meat was put was an improper place if the meat counld
not be shipped dry and without being trampled and
spit upon ; and it was, therefore, not a fit and proper
place for the purpose. As was said by the Privy
Council in “ The Freedom ” (1) :

The simple truth is, that they did not make provisions sufficient
to enable them to fulfil their contract.

And after stating that the shipowners ought to have
known that without ventilation and without circula-
tion of air, &c, a portion of the cargo shipped would
be damaged, the judgment proceeds :

As they did not, in fact, provide sufficiently against such a natural,
if not necessary, consequence, they imposed upon themselves the
disability to fulfil the express contract into which they had entered
under the bill of lading. In this view it is not material to the
plaintiffs whether the defendants are or are not chargeable with
neglect, default or improvidence. It is enough for the plaintiffs to
have established that the defendants have not performed their con-
tract and have not sustained either of the defences which they have
pleaded as a legal excuse for non-performance.

I think it was not right or proper to remove the
meat from the warehouse, as one of the witnesses says,
in a pouring rain; and the judge says, “it rained dur-
ing the whole time of the loading and there was no
covering over the hatchway,” about 8 feet square;

(1) LR. 4 P.C. 603.
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“ (the mate explained that the lowering tackle could 1889

not work if there had been).” TraINOR
I think they should have waited until the weather 5. %, ..«
was suitable for shipping such a cargo. ' Diaxoxp
) STRAMSHIP

The learned judge says: Co. oF

In my charge to the jury I said that it appeared that during the MonrznAL,

time the meat was being packed it rained, the hatch was uncovered Ritchie C.J,
and that the meat packed under it must have been wetted ; thatit ==
also appeared that the men engaged in packing necessarily trod
upon it with their boots on in this wet state ; and that it was for the
jury to say whether this was a proper mode of shipping and stowing
the meat ; that, in myopinion,a more improper manner of treating
goods committed to a carrier could not be imagined, and I think so
still.

And the jury have so found it, and, in my opinion,
loading meat at an improper time, on a rainy night
with open hatches, and at a place where the men had
to trample on the meat with muddy boots and to spit
tobacco juice on it, are not within any of the exceptions’
of the bill of lading.

In my opinion, the loss was caused by the previous
default of the shipowners. In the case of a hill of
lading it is different from that of a policy of insurance,
because there the contract is to carry with reasonable
care, unless prevented by the excepted perils; if the
goods are mot carried with reasonable care, and are
consequently lost by perils of the seas, it becomes
necessary to reconcile two parts of the instrument and
this is done by holding that if the loss through perils.

. of the seas is caused by the previous default of the
shipowners he is liable for this breach of his covenant.
Per Willes J. in Gvill v. General Iron Screw Collier
Co. (1), said to be the true view of Lord Herschell in
Wilson v. Owners of Cargo per The Xantho (2).

The bill of lading acknowledges the articles to
have been shipped in good order and well conditioned

(1) L.R. 1C, P, 611, (2) 12 App. Cas. 510, -
11
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1889 and they are to be delivered in like good order and well
Tearsor conditioned at the port of St. Johns with the following

Tag Bracx ©XCeptions :
OiamMonp  The act of God, the Queen’s enemies, pirates, robers, thieves, ver-
STEAMSHIP min, barratry of master or mariners, restraint of princes and rulers;
g:é:; 41, OF people, or resulting from strikes, or mob, loss or damageresulting
" —w= from sweating, insufficiency of package, breakage, pilferage, wastage,
Ritchio CJ. ryst, frost, decay, rain, spray, stowage, or contract with or smell or
= evaporation from any other goods, insufficiency of marks, numbers,
address, or descriptions of goods shipped, injury to wrappers how-
ever caused, or from any of the following perils, whether arising
from the negligence, default or error in judgment of the pilot,
master, mariners, engineers or other person in the service of the
ship, or for whose acts the shipowners is liable, or otherwise howso.
ever) always excepted—namely, risk of craft or hulk, or tranship-
inent, explosion, heat or fire at sea, in craft or hulk, or on shore,
boilers, steam or machinery, or from the consequences of any dam-
fige or injury thereto, however such damage or injury may be caused.
Collision, stranding or peril of the seas, rivers, navigation of land
transit of whatever nature or kind soever, and howsoever caused,
"with liberty in the event of the steamer putting back or into any
port, or otherwise being preventéd from any cause from proceeding
in the ordinary course of her voyage, to tranship the goods by any
other steamer, and with liberty to sail with or without pilots, to call
atany intermediate port or ports, and to tow and assist vessels in

all situations.

As at present advised, I think the exception as to
exemptions from negligence or default applies to the
“ following perils ” and not to the antecedents named,
namely, whether arising from the negligence, default
or error in judgment of the pilot, master, mariners,
engineers or other persons in the service of the ship,
or for whose act the shipowner isliable, or otherwise -
howsoever, and so “ whether arising from negligence”
does not apply to all that has gone before, but only to
the perils afterwards enumerated, and if so the excep-
tions in the bill of lading did not protect the ship-
owners from negligence as to stowage, or any of the
other matters named in the bill of lading anterior to the
provision relating to negligence, &c., and therefore



VOL. XVIL] SUPREME COURT OF CANADA. 163

they did not contract themselves out of liability arising 1889
from negligent siowage. TraINoR
I think to enable the shipowner to contract against p..% o
the effect of his own, that is his servants’ negligence, Diasoxn
StTraMsHIP
the contract should be so clear and unambiguouns as (o, or
not to be open to any reasonable doubt as to the inten- MONTREAL
tion of the parties; if not made so clear, the construc- Ritchie CJ.
tion should be against the shlpowner and in favour of
the shipper.
Be this as it may, I think the terms of the bill of
lading relate to the carriage of the goods on the voyage
and not to anything before the commencement of the
voyage.
In this case the bill of lading acknowledges the
receipt of the goods in apparent good condition, to be
delivered from the ship’s deck in like good order and
condition, and there is evidence to show that the meat
was in good condition when received by the ship-
owners in their warehouse.
(His Lordship then read a portion of the evidence
and proceeded) :
Can there be any doubt that this meat left the ware-
house in good condition and was landed at St. John’s
in a most dirty, filthy, disgraceful condition ?
I think the evidence was quite sufficient to warrant
the jury in arriving at the conclusion that the meat
when received at the warehouse and when ready to be
shipped was in good condition.
No doubt, as in the case of * The Freedom ” (1),
from the cramming of the ship so as to prevent
any circulation of air and the closing of the hatches
the atmosphere in the ship’shold became heated, damp
and vitiated, without means of escape, and this
atmosphere was the proximate canse of the damage to
the meat, the subject of this suit; and this was

(1) L. R. 3 P C. 603,
113
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1889 aided and accelerated by reason of taking in the cargo
Travor &b an improper time, in view of the heavy rain falling
Tag Bracg 804 in view of the treading on of the meat with the

Diamoso dirty boots of the packers, and the tobacco spitting on
SteamsaIp

Co.or the meat by the stowers. The duty of defendant to
MoNTREAL carry and deliver these goods arises out of his contract,
Ritchie C.J.and his failure to do so is a breach of that contract. I

™ am of theopinion in this case that, independent of and

apart from any construction to be put on the bill of
lading, the defendants have broken their contract,
without any sufficient excuse or justification, and t ht
this action is maintainable. Upon this point the law
seems to be abundantly clear.

In Czech v. The General Steam Navigation Company
(1) Bovill C. J. says :

The evidence in every case must vary according to its peculiar
eircumstances ; but if the goods are damaged, and no reasonable
explanation of the damage can be given, except the mnegligence of
the defendants, a jury are justified in finding that such negligence
is proved.

WiLLES J:

I will, however, assume that it is so for the purpose of this case,
but it does not, therefore, restrict the plaintiffs as to the nature of
the evidence by which such negligence shall be proved. To explain
this by an illustration: If a shipment of sugar took place under a
bill of lading, such as the present one, and it was proved that the
gugar was sound when put on board,and had become converted into
gyrup before the end of the voyage, if that was put as an abstract
case I think the shipowner would not be liable, because there may
have been storms which occasioned the injury, without any want of
care on the part of the captain or crew ; the injury alone, therefore,
would be no evidence of negligence on their part. But if it was
proved that the sugar was damaged by fresh water then there would
be a strong probability that the hatches had been negligently left
open, and the rain had so come in and done the injury, and, though
it would be possible that some one had wilfully poured fresh water
down into the hold, this would be so improbable that a jury would
be justified in finding that the injury had been oocasioned by negli-
gence in the management of the ship.

(1) LR 3CP,atp 18,
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In Phillips v. Clark (1) Cockburn C. J. says :— 1889

The question arises upon these words in the margin of the bill of Tarl;;(;a
lading, *“ Not accountable for leakage or breakage.” Admitting T %
that a carrier may protect himaelf from liability for loss or damage SIE A,,g:ﬁ"
to goods intrusted to him to carry, even if occasioned by negligence StreaMsuip
on the part of himself or his servants, provided any one is willing to ngg;':s.u.
contract with him on such terms, yet it secems to me that we ought =~ ____~
not to put such a construction upon the contract as is here con- Ritchie C.J.
tended -for when it is susceptible of another and more reasonable ~
one. * L * A d
But there is no reason why, because he is by the terms of the
contract relieved from that liability, we should hold that the plain-
tiff intended also to exempt him from any of the consequences aris-
ing from his negligence. The contract being susceptible of two
constructions, I think we are bound to put that construction upon
it which is the more consonant to reason and common sense ; and
to hold that it was only intended to exempt him from his ordinary
common law liability, and not from responsibility for damage resulting
from negligence. I therefore think the plaintiff is entitled to jndg-
ment. '

Crowder, J.:

It could hardly have been contemplated by the plaintiff that the
defendant should be utterly absolved from the obligation of taking
any care of the goods. The construction put upon the contract by
my Lord is evidently the most just and reasonable, as absolving the
defendant from liability for leakage and breakage, the resuit of mere
accident, where no blame was imputable to the master,and for which,
but for the stipulation in question, he would have been still liable.
It clearly was not intended to relieve him from responsibility for
leakage or breakage, the result of his negligence and want of care.
The construction contended for on the part of the defendant would
be giving the contract a sense not necessarily involved in the words
as they stand.

In Taylor et al v. The Liverpool and Great Western Steam
Company (2) it appears by the statement of the case
that the following were the material parts of the bill
of lading :

Received, in good order, &c., on board the steamship Nevada,
- one box, said to contain precious stones of the value of £250, to be

(1) 2 C. B. (N. 8.) 161, (2) L R. 9 Q. B, 546,
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1889  delivered from the ship’s deck (subject to the exceptions and

Tn:x:on restrictions in the following and undermentioned clause) at the port
0. of New York; the act of God, the Queen’s enemies, pirates, robbers,

THE BLACK thieves, vermin, barratry of master and mariners, restraints of
SE;?;&’;?P princes and rulers, or people, sweating, insufficiency of package, in
Co. or size, strength, or otherwise, leakage, breakage, pilferage, wastage,
MONTBEAL rain, frost * ¢ » and all damage, loss or injury arising from
Ritcm 3, the perils or things above mentioned, and whether such perils or
— things arise from the negligence, default or error in judgment of
the pilot, master, the mariners, engineers, stevedores, or other per-

sons in the service of the shipowners, always excepted.

Lush J. says:

The first question is, does ¢ thieves ” include persons on board the
ship, or is it to be limited, as has been held in cases as to policies of
insurance, to persons outside the ship and not belonging to it. The
word is ambiguous, and being of doubtful meaning it must receive
such a construction as is most in favor of the shipper, and not such
as is most in favor of the shipowner, for whose benefit the
exceptions are framed ; for if it was intended to give to it the larger
meaning which is now contended for, the intention to give the ship-
owner that protection ought to have been expressed in clear and
unambiguous language. 1t is not, I think, reasonable to suppose,
when the language used is ambiguous, that it was intended that
the shipowner should not be liable for thefts by one of the crew or
pergons on board. The shipowner must protect himselfif he intends
this by theuse of unambiguous language. . *

The case of Czech v. General Steam Navigation Co. (1) seems to
me to have no direct bearing on this case. There it was stipulated
in the bill of lading that the shipowner should not be liable for
breakage, leakage or damage (which had been decided by previous
cases not to include leakage, or breakage, or damage caused by the
negligence of the shipowner or his servants).

The language of Lush J. is quoted in Hayn v.
Culliford (2) and acted on by Denman, J. in delivering
the judgment of the court.

In Grill v. General Iron Screw Colliery Co. (8), Kelly
C. B. says:

With respect to the quesﬁon whether a loss by the negligence of
the defendant’s servants is within the exception in the bill of Ilad-

(1) L.R.3C.P. 14 (2) 3C.P.D. 418,
(3) L.R. 3 C. P. 476,
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ing, I am of opinion that is concluded by authority. The cases of
Phillips v. Clark (1) in the Common Pleas, and Lloyd v. General
Iron Screw Collier Co. (2) in the Exchequer, are expressly in point ;
and we ought not to overrule those decisions, though sitting in &
Court of Error, unless we think them to be opposed to some princi-
ple of law or to common sense. I agree with my brother Channell
that, independently of all authority, the loss in this case is not within'
the exception. If shipowners wish to except losses resulting from
the negligence of themselves or their servants they must do so by
express language, though they may thereby make the bill of lading
repugnant. To show how impossible it is to construe the exception
in this bill of lading in the way contended for by the defendants, I
need only refer to what Cresswell J. says in Phillips v. Clark (1).The
question there arose upon a bill of lading which contained a stipu-
lation that the owner was not to be accountable for leakage and
breakage, and that learned judge says: “ Ordinarily, the master
undertakes to take due and proper care of goods intrusted to him
for conveyance, and to stow them properly, and he is responsible for'
leakage and breakage. Here he expressly stipulates not to be
accountable for leakage and breakage, leaving the rest as before.”
That is to say, the ordinary obligation of the owner to tike due and
proper care of the goods was left untouched by the exception. It
appears-to me, and [ believe to the rest of the court, that the loss in-
question arising from negligence is not within the exception, and
that the liability of the owners is only to be excluded by express
words. -

With reference to the duty of the shipowners to pro-
vide a fit and proper ship, and proper accommodation
for stowage of the goods, the law is also clear. On this
point I refer to the following authorities :—

In Tattersall v. National Steamship Co. (8) the bill of
lading contained the following exceptions and. con-
ditions:

These animals being in sole clfarge of shippers’ servants, it is
hereby expressly -agreed that the National Steamship Company,
Limited, or its agents or servants, are, as respects these animals, in
no way responsible for either their escape from the steamer or for

accidents, disease, or mortality, and that under no circumstances
shall they be held liable for more than £5 for each of the animals;

(1)2C.B (N.S)156; 26 L.J.(C. (2) 3H. & C. 284; 33 L. J,
P). 168, _ (Ex.) 269.
(3) 12Q. B. D, 300,
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all dogs to be placed wherever the captain may appoint, but at the
sole risk of the shipper and (or) owner, the act of God, the Queen's
enemies, pirates, robbers, thieves by land or_at sea, barratry of

Tar BLACK master or mariners, restraint of princes, rulers, or people; loss or

Diamonp
STEAMSHIP |
Co. op

damage resulting from heat, boilers, steam or steam machinery,
including consequences of defect therein, or damage thereto, colli-

MoxNTREAL 8ion, stranding, or other perils of the sea, rivers, steam and steam
Ri t;l;; cJ navigation ; and all damage, loss or injury arising from the perils or

—

matters above mentioned, and whether such perils or matters arise
from the negligence, default or error in judgment of the pilot,
master, mariners, engineers, stevedores, or other persons in the
service of the shipowners. )

Day J. says :—

1 take it to have been clearly established, if not previously,at any
rate since the case of Steel v. State Line Steamship Company (1),
that where there is a contract to carry goods in a ship there is, in the
absence of any stipulation to the contrary, an implied engagement
on the part of the person so undertaking to carry that the ship is
reasonably fit for the purposes of such carriage. In this case it is
clear that the ship was not reasonably fit for the carriage of these
cattle., There is, therefore, a breach of their implied engagement by
the defendants, and the plaintiff having sustained damage in conse-
quence, must be entitled to recover the amount of such damage,
unless the defendants are protected by any express stipulation.

I have considered the terms of the bill of lading, and as I construe
it, its stipulations, which have been relied upon, all relate to the
carriage of the goods on the voyage, and do not in any way affect
the liability for not providing a ship fit for their reception.

They were damaged simply because the defendant's servants
neglected their preliminary duty of seeing that the ship was in a
proper condition to receive them, and received them into a ship
that was not fit to receive them.

A. L. Smith J. says: :

It is admitted that the damage was ocoasioned by the negligence
of the shipowner’s servants befof® the voyage commenced, in not
properly cleansing and disinfecting the ship, There is unquestion-
ably a duty on the part of the shipowner tohave the ship reasonably
fit for the carriage of the goods. The case of Steel v. The State Line
Steamship Company (1) conclusively so decides. Is there, then, any-
thing in this bill of lading to exempt the defendants from what
would primé facie be their liability in respect of the breach of this

duty? I do not think there is. The terms of the bill of lading

(1) 3 App. Cas. 72,
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which have been alluded to appear to me to deal with the contract 1889

go far as it relates to the carriage of the goods upon the voyage ; T;:I’;:m
they do not, in my opinion, relate to anything before the commence- o.
ment of the voyage. Tar BLaog
Bovill C. J. In Stanton v. Richardson (1): SE;‘:;&’;‘I’P
The ship must be fit to receive any reasonable cargo of the (o. or
nature that the shipowner undertook to carry. o MoNTREAL,
In Carver’s Carriage by Sea (2) the law is thus laid gy .7,
down: _—-

A shipowner will not be exonorated from losses arising ‘from any
of these excepted causes when there has been any neglect on his
part to take all reasonable steps to avoid them, or to guard against
their possible effeots ; Siordet v. Hall (3), The Freedom (4), or to
arrest their consequences. (See illustrations cited in Ang.-Carr, ss.
160-164), Notarae v. Henderson (5). And where these causes have fol-
lowed upon u departure from the proper prosecution of the voyage,
and would nnt have operated but for that, the shipowner is not ex-
cused ; a8 where a tempest has been encountered after a deviation
from the proper course ; Scaramanga v. Scamp (6), Davis v. Garrett
(7). And see infra, ch. X,; or where the cargo has deteriorated
owing to improper delay on the voyage. Hawes v. S. E. Ry. Co. (8),
but see Baldwin v. L.C. & D. Ry. Co. (9).

And further, the shipowner is always responsible for loss or dam.
age to the goods, however caused, if the ship was not in a seaworthy
condition when she commenced her voyage, and if the loss would
not have arisen but for that unseaworthiness. This is so, although
the shipowner may have taken all reasonable pains and precautions
to make the ship seaworthy, if, in fact, he has failed to make her so.
Heundertakes absolutely that she shall be fit, on sailing upon the
voyage, to carry the cargo which she has on board, and with it to
encounter safely whatever perils a ship of that kind may fairly be
expected to be exposed to in the course of that voyage at that sea-
son of the year. If her unfitness becomes a real cause of loss or
damage to the cargo the shipowner is responsible, although other
causes, from whose effects he is excused, either at common law or by
express contract, have contributed to produce the loss. The Glen-
fruin (10), Steel v. State Line SS. Co. (11), Kopitoff v. Wilson (12),
Lyon v. Mells (13).

(1) L.R.7. C.P.431 L. R.9C.  (7) 6 Bing. T16.

P. 390. (8) 52 L. T. 514.
(2) P.18, (9) 9 Q. B.D. 582,
(3) 4 Bing, 607. (10) 10 P.D. 103,

(4) L. R. 3P.C. 594, (11) 3 App. Cas. 72.

(5) LR.5.Q.B. 346; 7 Q.B.225. (12) 1 Q. B.D. 3%,
(6) 4C. P. D, 316; 5 C.P.D. 295. (13) 5 East}428.
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Lord Blackburn, in Steel v. State Line Steamship

Tramvor CO., (1), said:—

.
THE BLACK
DiaMonp

I tuke it, my Lords, to be quite clear, both in England and in Scot-
land, that where there is a contract to carry goods in a ship, whether

Steamsure that conlract is in the shape of a bill of lading or any other form,

Co. oF
MoNTREA

there is a duty on the part of the person who furnishes or supplies

™ that ship, or that ship’s room, unless something be stipulated which

Ritchie,C.J, should prevent it, that the ship shall be fit for its purpose. That is

————

generally expressed by saying that it shall be seaworthy; and I
thilnk, also, in marine contracts—contracts for sea carriage —that is
what is properly called a * warranty,” not merely that they should do
their best to make the ship fit, but that the ship should really be fit.

The conclusion, then, at which I have arrived, is that
the defendants were guilty of a breach of duty in tak-
ing the meat on board at an improper time, in reference
to the state of the weather, and also in the manner in
which it was handled on being taken on board. If
the majority of the court agree in this view, and with
the construction I have put on the bill of lading, then
the appeal should be allowed with costs, and the ver-
dict restored. If, on the contrary, a majority cannot
arrive at this conclusion, then, as the defendants were
also guilty of a breach of duty in failing to provide a
fit and proper ship, and a fit and proper place in that
ship for the stowage of goods contracted to be carried ;
and as the plaintiffs can maintain an action for such
breach of duty, but as the trial of this case seems to
have turned rather on the terms of the bill of lading
than on any breach of the implied obligation of the
shipowners, the appeal should be allowed with costs
and a new trial ordered, with leave to the plaintiff to
amend his declaration as he may be advised and to the
defendants to amend their pleas to meet such amended
declaration. )

StronG J.—If the respondents’ liability as carriers
had been in no way restricted by contract there was

(1) 3 App. Cas. 86.
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ample evidence to warrant the verdict. The decision
of the court below, in setting aside the verdict, can,
therefore, only be supported by establishing that the
terms of the bill of lading were such as to exonerate
the respondents from liability for the negligence of
their crew ; and this is the only question which need
be considered. The exception in the bill of lading is

as follows :

The act of God, the Queen’s enemies, pirates, robbers, thieves,
vermin, barratry of master or mariners, restraint of princes and
rulers, or people, or resulting from strikes or mob, loss or damage
resulting from sweating, insufficiency of package, leakage, breakage,
pilferage, wastage, rust, frost, decay, rain, spray, stowage, or contact
with or smell or evaporation from any other goods, insufficiency of
marks, numbers, address or description of goods shipped, injury to
wrappers, however caused, or from any of the following perils,
whether arising from the negligence, default or error in judgment of
the pilot, master, mariners, engineers or other persons in the service
of the ship, or for whose acts the shipowner is liable, or otherwise
howsoever, always excepted—namely, risk of craft or hulk, or tran-
shipment, explosion, heat or fire at sea, in craft or hulk, or on shore,
boilers, steam or machinery, or from the consequences of any
damage or injury thereto, however such damage or injury may be
caused. Collision, stranding or other peril of the seas, rivers,
navigation or land transit of whatever nature or kind soever, and
howsoever caused, with liberty, in the event of the steamer putting
back or into any port, or otherwise being prevented from any cause
from proceeding in the ordinary course of her voysge, to tranship
the goods by any other steamer, and with liberty to sail with or
without pilots, to call at any intermediate port or ports, and to tow
and assist vessels in all situations.

It appears to me that the construction of this excep-
tion is plain, and entitles the shipowners’ to the
exemption which they claim. The obvious and
grammatical reading of it is, that “loss or damage
resulting from stowage” is an excepted peril “whe-
ther arising from the negligence, default, or error in
judgment of the pilot, master, mariners, engineers, or
other persons in the service of the ship, for whose
acts the shipowner is liable, or otherwise howsoever.
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That this, and not that which would confine the

Tramor €Xception of negligence to the perils immediately after-

.
Tae BLack

wards enumerated, is the proper construction is appa-

Duamosp rent when we consider that what is excepted is * loss

SteaMsaIP
Co. or

or damage,” which might result as well from perils

M°f’_“_‘f“~ antecedently specified as from those subsequently
Strong J. mentioned.

The bill of lading in Steel v.State Line Company (1) was
similarly worded, but the House of Lords there did not
pronounce any judgment on the question of construc-
tion, inasmuch as it was sufficient for the disposition
of that case to hold that the shipowners were liable on
the implied undertaking that the ship was seaworthy,
of which it was held there had been a breach and from
which there had been no dispensation from liability.
That case is, therefore, not an authority here for either
party.

As regards contracts for carriage of goods by sea, the
Legislature has not interposed to control the contracts
of the parties, stipulating for freedom from liability for
negligence, as it has in England in the case of railway
and canal companies, and here also to some extent in
the case of railway carriers. In cases like the present
the parties are free to enter into any contract they may
think fit.

It is no doubt a well established and sound rule of
construction that the exception of liability for the negli-
gence of the crew and other persons for whose acts the
owneris, by the general law, responsible, should be pro-
vided for in the most plain and unequivocal terms, and
that all doubtful or ambiguous clauses should be strictly
interpreted against the owner for whose benefit they
are introduced into the contract. But giving the appel-
lant the full benefit of this rule, I am unable to see that
there can be the least doubt as to the meaning of the
exception found in this bill of lading.

(1) 3 APP. Cﬂsl 72.
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Then, this being the proper construction of the instru- 1889
ment the onus was upon the respondents to bring TRAINOR
themselves within it, and this I am of opinion they , %
have done, since the evidence clearly established that Diaxonp
the damage to the meat was caused by bad stowage, Sigf ‘OSII: ol
careless exposure to rain, and the negligent conduct of MoNTsEAL
the crew. The verdict was therefore properly set aside. Stm_nz T.
AsIhavesaid, it was for the respondents to bring them-
selves within the exception, and the plaintiff would
have made asufficient primd facie case by merely prov-
ing that the meat reached its destinationin a damaged
condition. The plaintiffs did not, however, confine
themselves to a primd facie case of this kind, but by their
own evidence established that the loss was occasioned
by some of the excepted perils and the negligence of the
crew, from which, on the construction of the exception
already indicated, it resulted that the plaintiff by his
own case established that there was no cause of action.
The rule was therefore properly made absolute for a

non-suit, and this appeal should be dismissed with costs,

FourNier J.—I entirely concur in the judgment pre-
pared by the Chief Justice, and think the appealshould
be allowed.

TASCHEREAU J.—I concur with my brother Strong,
and for the reasons by him given I think that this
appeal should be dismissed.

GwyNNE J.—There can be no doubt that these
defendants might have by their contract with the
plaintiff, if the latter had pleased to enter into such a
contract, exempted themselves from all liability for any
loss or damage which should happen to the carcasses of
meat delivered to them to be carried, even though such
damage or loss should in any respect result from a
cause occurring before the vessel in which the meat
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was to be carried should proceed upon her voyage, and
even though such cause should arise or be occasioned
by the negligence of the defendants, or any of their
servants, or of any person for whose acts, default or
neglect they should be responsible.

The plaintiff’s declaration in the present case contains
five counts, the substantial allegations in each of which
are, that the plaintiff delivered to the defendants cer-
tain goods of the plaintiff upon a certain contract
made by the plaintiff with the defendants, whereby
the latter agreed to use due and proper care in stowing
the said goods on a ship of defendants, and carrying
them from I’rince Edward Island to St. Johns, New-
foundland, and there to deliver them to the plaintiff
in as good condition as they were received by them
(certain perils and causalties only excepted), and that

" the defendants, though not prevented by any of the

perils or casualties excepted, did not use such due and
proper care as aforesaid, and failed to carry the said
goods safely and to deliver them to plaintiff in good
condition as aforesaid,but so carelessly and negligently
conducted themselves in the stowage of the said goods
and otherwise in the premises, and took such bad care
of the goods, that by reason thereof a great part of the
said goods became lost to the plaintiff, and much
damaged and deteriorated in value.

To these counts the defendants pleaded several pleas,
among others that the goods mentioned in the declara-
tion were delivered to the defendants and were
received by them to be carried under a bill of lading
signed on behalf of the defendants and accepted by
the plaintiff, and that except the contract contained in
the bill of lading there was never any contract between
the defendants or the plaintiff. They then set forth the
bill of lading verbatim,which contained a clause exempt-
ing the defendants from any loss or damage which
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should occur to the goods (which consisted of carcasses 1889

of meat) from, among other causes, sweating, insuffi- 'thon

ciency of package, decay or stowage, and they averred 5. % o

in one plea that the loss and damage complained of Diaxoxo
. STEAMSRIP

arose from sweating, in another from insufficiency of ~co. ox

package, in another from decay, and in another from MONTREAL.

stowage, all being excepted cases in the bill of lading. Gwynne J.

To these several pleas the plaintiff replied, that, ~

although admitting that the said goods were delivered

to and received by the defendants on the terms and

conditions in the said bill of lading mentioned, yet

the plaintiff alleged that the said several causes which

the defendants in their said respective pleas alleged to

have been excepted in the said bill of lading were

occasioned by and arose through the negligence of the

defendants, and were not, nor was either of them,

within or covered by the several and respective excep-

tions in the said bill of lading as alleged. The substan-

tial issue offered by these replications was simply this:

Admitting the loss and damage to have arisen’from

sweating, from insufficiency of package, from decé,y,

or from stowage, in whole or in part from some

or one of those causes, were these several causes with-

in the clause of exemption from liability contained in

the bill of lading if they arose or were occasioned, as

the replications alleged they were, by the negligence

of the defendants ? Now, as the bill of lading was set

out verbatim in the pleas to which these replications

were pleaded, the question of the defendants’ liability

could have been determined upon demurrer to the

replications, which. admitting the only matter of fact

alleged in them, namely, that the several canses of loss

and damage pleaded were occasioned by the negligence

of the defendants would have raised the single ques-

tion of law upon the right determination of which the

defendants’ liability depends, namely, whether the
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1889 bill of lading does or does not exempt the defendants
Tramvor from liability, assuming the causes of loss and damage
Tug Buaox 38 Pleaded by the defendants to have been occasioned

Diavonp by the negligence of the defendants as alleged in the -
ST(?&M;:IP replications. Instead of demurring, the defendants,
M°§i‘_‘_‘_"“" however, joined issue, which still left the question of
Gwynne J. the defendants liability to be determined as a matter

“—  oflaw depending upon the construction of the con-
tract contained in the bill of lading. At the trial the
plaintiff went into evidence which proved that the
immediate cause of the loss and damage proved was
sweating and decay, which necessitated the condemna-
tion and destruction of a great part of the meat as un-
fit for human food ; but it was alleged that thissweat-
ing and decay arose or was aggravated by improper
stowage, and evidence was adduced on the part of the
plaintiff, although contradicted by witnesses of the
defendants, to show that the men employed in
stowing the meat on the vessel trampled upon
and rotherwise ill-treated it, and this ill-usage
of the meat in the stowing of it contributed, as
was alleged by some of the witnesses, in some
measure though not altogether, to the sweating and
decay which were the immediate cause of the loss
and damage. At the close of the plaintiff’s case the
defendants’ counsel moved for a non-suit, upon the
ground that by the contract in the bill of lading the
defendants were exempt from all liability, even though
the causes of damage did arise by reason of the negli-
gence of the defendants. Leave was renewed to the
defendants to move the court above to enter a non-suit
and the case was left to the jury, chiefly upon the
point raised as to the mode in which the meat was
stowed in the vessel, and with a charge which
assumed the defendants not to be exempted from
liability arising from such mode of stowing themeat and
the jury rendered a verdict for the plaintiff with $600
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damages. Upon a motion made in the court above a  1¥89
rule nisi was obtained by the defendants to show cause Trarvor
why this verdict should not be set aside and a verdict ., _%

] Tae éLAOK
entered for the defendants, or a non-suit entered, or a Diamosp
. . STEAMSHIP

new trial granted on the following grounds: Co. oF

1. That the learned judge misdirected the jury in charging them MoNTrEAL.

that the defendants were liable for damages caused by improper Gwynne J.
stowage—that he should have charged that the defendants were  ——
exempted from such damages by the exemptions in the bill of
lading.

2. That the learned judge refused to charge that the defendants
were not liable for decay.

3. That the judge refused to charge that the defendants were not
liable for sweating or heating.

4. That the damages were excessive.

5. That there should be n verdict entered for the defendants as
to the counts alleging negligence in carrying, because there was no
evidence of negligence in carrying.
" 6. That there should be a verdict for defendants on the tenth plea
—which was, that the plaintiff could have protected himself from the
loss which occurred by insurance. :

This rule the court, after argument, made abso-
lute for entering a non-suit, from which judgment
this appeal is taken, and thereby the case is brought
back to the original and sole question upon which the
plaintiff’s right of action turns, namely, does or does
not the contract in the bill -of lading exempt the
defendants from liability for loss or damage occurring
from sweating, or from decay, or from stowage—
assuming these causes to have been occasioned by the
negligence of the defendants ? The answer to this
question depends simply upon the proper answer to
be given to the subsidiary question, namely, upon the
proper construction of the contract do the words
inserted therein, namely, '

Whether arising from the negligence, default or error in judgment
of the pilot, master, mariners, engineers, or other persons in the

service of theship, or for whose acts the shipowner is liable, or
otherwise, howsoever always excepted
12
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1889 apply only to the points enumerated subsequently to
Travor this clause, or does the clause apply as well to the
T Braox PTECeding causes of loss enumerated, or such of them

Diamonp as could arise from the negligence of the persons
STEAMSHIP . .

Co.or named, which included, among other causes, loss or
MontREAL. damage resulting from *‘sweating,” or from * decay,”

Gwynne J. or from “ stowage,” as well as to loss or damage arising
T from any of the pezils subsequently enumerated ?

The whole sentence in which the.clause of exemp-
tion occurs is not expressed with the most perfect
grammatical precision, but the collocation of the part
relating to negligence cannot have the effect of limit-
ing the application of that part to the causes of loss
subsequently enumerated ; and inmy opinion it applies
equally to such of those previously enumerated as
could be occasioned
by the defendants or any other persons employed in the service
of the ship, or for whose acte the shipowner is liable.

The rule, therefore, to enter a non-suit was, in my
opinion, properly granted, and this appeal should be
dismissed with costs.

- It was argued that under the first count the plaintiff
was entitled to recover something for the want of due
and proper careand skill of the defendants in stowingthe
goods, though there was no attempt made to distinguish
the loss, if, indeed, it could be done, from the subsequent
loss by sweating and decay; but it is not pretended
that there was, indeed it is concluded by the admis-
sions on the pleadings that there was not, any contract
whatever between the defendants and the plaintiff in
relation to the goods but that contained in the bill of
lading, and the contract in the first count is stated as
one promise to use proper skill in stowing, and to
carry, &c., certain perils and casualtics only excepted,
which plainly applies to the one contract in the bill of
lading ; so that, apart from a breach of the contract in
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the bill of lading, it is apparent that the plaintiff has 1889
not alleged any cause of action in respect of which he Tramvor
could recover vpon this record. Tus B

HE Brack

A technical point was also taken, namely, that the Diaxoxn

rule nisi for leave to enter a non-suit contains, as is nggéj? v
contended, no grounds for a non-suit Lut only for a Mo¥T:EAL
new trial ; but there is nothing in this objection, even GwynneJ.
if it could be entertained on an appeal, for the objection ~ = '~
to the rulings of the judge which are stated, namely,
that the defendants were liable for damages caused by
improper stowage—that he should have ruled that
they were exempted from such damages by the exemp-
tions in the bill of lading—that he refused to direct
that the defendants were not liable for decay, or for
sweating or heating—if these objections were well
founded are sufficient reasons why the plaintiff should
be non-suited, and the court below having made the
rule absolute for a non-suit a court of appeal cannot
take notice of such a technical objection ; which, if
there was anything in it, affected only a matter of
procedure in the court below.

Appeal dismissed with costs.
Solicitor for appellant: Neil McLeod.

Solicitor for respondents: Arthur Peters.
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ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Patent— Carriage tops—Combination of elements— Novelty.

P. D, obtained a patent for an improvement in the construction
of carriages by the combination of a folding sectional roof
joined to the carriage posts, in such a way and by such an
arrangement of sections of the roof and of the carriage posts
that the whole carriage top could be made entirely in sections
of wood or other rigid material with glass sashes all round,
and the carriage be opened in the centre into two principal parts
and at once converted into an open uncovered carriage. In an
action for infringment of this patent,

Held, reversing the judgment of the Court of Queen’s Bench for
Lower Canada (appeal side), and restoring the judgment of the
Superior Court, Ritchie C.J. and Gwynne J. dissenting, that
the combination was not previously in use and was a patentable
invention.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) in an action
brought against respondent, a carriage manufacturer,
of the city of Montreal, for damages for the infringe-
ment of a patent of invention, issued to appellant on
the 6th May, 1881, for an improvement in the construc-
tion of carriages, called “ Dansereau’s carriage tops.”

The letters patent give the following definition of
the invention claimed by appellant :

“ It consists in the combination of a top made in

*PreseNT. —Sir W. J. Ritchie C. J. and Strong, Fournier, Taschereau
and Gwynne JJ.
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folding sections as described, with the posts D, O & 1888
P arranged to turn down substantially as set forth.” paxsereav
The paper called specification which is annexed toy o
ELLEMARE.
the letters patent contains a more explicit description —
of the pretended discovery and is as follows :—
“This invention has reference more particularly to
the construction and arrangement of the top of car-
riages, to obviate the difficulty that when tops are
made so that they “ let down” and are formed of flexible
material and in a short time show all the ribs of the
bows, and thereby become shabby looking and ill
shaped, and this defect cannot be remedied without
removing the covering of the top, or replacing it with a
new one; by my invention a rigid top is provided,
arranged in sections so that when it is desired to
“turn down ” the top, it may be folded up and then
turn down. Also, as constructed, whenever the top
that I have invented becomes shabby it is only
necessary to coat it with paint to make it look as good
as new. My invention also enables glass pannels to
be used all round the carriage, a thing that is very
much desired by the public at this time.”
Six months after the registering of this patent, the
plaintiff caused an additional one to be registered with
the following description :
“Tt consists first in the combination of a top divided
into rigid parts and hinged together as described, one
ot the said parts secured in posts C and the whole of
the parts turning back, with the said posts; 2nd, in
the combination of a top divided into rigid parts as
described and arranged to turn completely back as
‘described, with back turn down posts C and front
turn down posts H.”

The defendant pleaded :
1st. The carriage tops manufactured by the defend-
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ant were neither an imitation of those built by the
plaintiff nor an infringement on his patent.

2nd. The pretended invention of plaintiff was not
one in reality and his patent was null and void. At
the date when said patent was registered carriage tops
made of rigid material and folding by sections were
well known to the public, and had been in use for a
considerable time ; the plaintiff was not the inventor
of the carriage tops described in his letters patent;
plaintiff’s patent had been obtained by fraud and false
representations and could not form a basis of a suit at
law.

These two pleas were followed by a general denial.

After evidence on both sides was concluded the
court, of its own motion, appointed experts to examine
and compare the carriage tops of four carriages made
by respondent and alleged by appellant to be in-
fringements on his patent; and also to examine the
carriage top of one carriage, in the possession of C. A.
Dumaine, alleged by respondent to be made on the
same principle as appellant’s invention, and to have
been in use long before the appellant obtained his
patent; and to ascertain and report on the 17th
September, 1873, whether they were constructed on
the principle covered by the appellant’s patents,
exhibits Nos. | and 2, and to state the differences, if
any existed.

The court on the said 17th September, on motion of
appellant extended the delay for the experts to report,
until the 20th of September, 1883, the report was then
filed, and was favorable to plaintiff’s contentions.

The court rendered judgment in favor of the plaintiff,
which judgment was subsequently reversed by the
Court of Queen’s Bench.

Geoffrion Q. C. for appellant.

Saint Pierre for respondent,
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Sir W. J. RircHIE C.J.—I cannot discover that the 1888

invention is novel, that it developes any new principle, D xsrrEav
or exhibits the application of known principles to a new BELLEMARE.
use. The principle claimed by the plaintiff on the —
folding of carriage-tops appears to have been applied
and used by Dumaine in reference to the front part
of carriages for some time before the plaintiff obtained
his patent, and plaintiff’s patent would seem to be only
the application of the same principle to the rear part,
and Mr. Lariviére, one of the experts, says : “ the prin-
- ciple of the front part of Dumaine’s carriage could be
applied to the rear part as well, and the fact that the
post is solidly attached to the top, or connected with
it, by means of hinges does not constitute any
difference.”

The principle in Dumaine’s carriage seems to be

precisely the same as the invention covered by the
letters patent 1 and 2. In both the top is solid in front,
_ both open by sections, and the principle is, therefore,
exactly the same in both cases; therefore, as I can
discover no new invention by plaintiff in this case, I
am not disposed to interfere with the judgment of the
Quecen’s Bench—that plaintiffs patent disclosed no
new patentable invention or discovery.

StroNG J.—I am iu favor of allowing the appeal
for the reasons which will be given by my brother,
" Mr. Justice Taschereau.

FourNIER J.—I agree with the view of the case
taken by Mr. Justice Taschereau and also with the
reasons given by Mr. Justice Loranger, in the Superior
Court, for upholding the appellant’s patent.

TaSCHEREAU J.— This is an appeal by the plantiff
from a judgment in an action brought against respon-
dent, a carriage manufacturer, of the city of Montreal,
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for damages for the infringement of a patent of inven-

Dansereav tion, issued to appellant in May, 1881, for an improve-

V.
BELLEMARE.

Tascherean
J.

ment in the construction of carriages, called *Dan-
sereau’s carriage tops,” which was extended by a
subsequent patent issued on 7th November, 1881.
The Superior Court had maintained the plaintiff’s
action but the Court of Appeal reversed the judgment,
and dismissed the action on the ground that the said

Ppatent discloses no new patentable invention or dis-

covery.

It appears by the first patent and specifications, and
drawings annexed thereto, that the invention of the
appellant is an improvement in the construction of
carriages, by the combination of a folding sectional
roof joined to the carriage posts, in such a way and
by such an arrangement of sections of the roof folding
in themselves, and of the carriage posts on hinges,
that the whole carriage top can be made (like station-
ary tops) entirely in sections of wood or other rigid
material, with glass sashes all round, and the carriage
be opened in the centre into two principal parts, and
at once converted into an open uncovered carriage.

The arrangement of all the parts being (as shown
by the specifications and drawings) combined in such a
way that the sections of the roof opened and folded in
themselves, the lining is protected from the weather
and the sashes also protected by a special device..
One of the most important devices used in the com-
bination, to convert the carriage from a covered to an
uncovered carriage, is that some of the sections of the
roof, are rigidly attached to the door posts, so that
when the carriage is to be converted from a closed in-
to an open carriage, two of the door posts are thrown
back on hinges with the rigid sections attached, and
two are thrown forward with the other rigid sections
of the roof attached ; or in summer, the top may be
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left up as a protection from the sun, with the sides, 1889
back, and front, all open, the sashes being let down. Dansereav

The respondent pleaded first, that he had not copied BELLOMARE.
plaintiff’s invention, and secondly, that the patent
covered no new or patentable invention.

As to the first of these pleas, there is no question. ——
That the respondent did manufacture carriage tops
similar in principle to the one described in this patent
is clearly proved, and in fact was hardly denied by
the respondent at the hearing. The two experts found
against the respondent on this point

On the second of the respondent’s pleas, by which
he alleged that the plaintiff’s patent disclosed no new
or patentable invention, there is more difficulty.

I have however come to the conclusion that this
plea is also unfounded, and that the judgment of the
Superior Court was right.

The respondent, to sustain this, examined seven wit-
nesses, Dumaine, Racette, Roussel and Giroux, carters:
Maccabe, a blacksmith, and Houle and Papinean, car-
riage makers ; the two latter only may be classed as
mechanics skilled in the subject matter of the inven-
tion, but do not appear to have had any long experience
in the business.

The first witness, Dumaine, who is described as a

cooper and a carter, says, that on a visit to New York,
in 1878, he got the plan of a carriage top, which he
brought to Montreal, and that the front part folded like
the model B, and that he had a carriage of his own,
remodelled on the same plan by a carriage maker, but
he could not tell, without having the carriage before
him, whether it closed like the model or not. Racette,
a carter, in the employ of Dumaine, says he saw a few
months previous to 1881, a carriage, the front of which
wes like appellant’s model, but it appears the carriage
he saw belonged to Mr. Dumaine.

Taschereau
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Houle, a carriage maker says, he saw the carriage of

Dansereag Mr. Dumaine, and that it folds up like appellant’s.

v

BELLEMARE.

Taschereau

That he had seen carriages like appellant’s for five, six,
or seven years, perhaps longer ; buthe afterwardssays,
he never saw carriages like Mr. Dumaine’s until he
saw his. He doesnot say where he had seen any other
carriages like the model, whether in Canada or the
United States, and he describes no other carriages than
Mr. Dumaine’s.

Papinean testifies that he made in 1-80, a carriage
with folded top like that of inodel, that it was a round
carriage, repaired for Mr. Hoofsteter. He had made
one for Mr. F. X. Roy like the model. but Mr. Roy had
been prosecuted by appellant, and he had been told
that Mr. Roy had promised to make no more carriages
like that, and that the suit had been settled.

Maccabe, a blacksmith, says that he examined the car-
riage of Mr. Dumaine and that the front part closes in
the same way as appellant’s model B; he then states
and describes differences in the constructions, and
adds, que ca revient toujours & pew prés & la méme affaire.
But he never made any carriage like the model B.

Giroux, a carter, says he has seen carriage tops fold-
ing like the model B for a long time—Mr. Marlo had
one for nine years. Mr. Hoofsteter had one for three
or four years. Mr. Marlo’'s was made by F. X. Roy—
as to the carriage of Mr. Marlo, he cannot say positi-
vely qu’elle ferme les deuzx draps ensemble.

These were the witnesses produced by respondent
in support of this plea.

On examining Papineau’s testimony it appears that
Roy had been prosecuted for manufacturing carriages
on appellant’s model, and that the action had been
settled by Roy promising not to manufacture any
more. This statement rebuts the assertion that the
carriage made for Marlo by Roy, had been made prior
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to the appellant’s paten{;, for, if such had been the
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case, there would have been no reason for Roy’s settl- p,ysrrEas

ing appellant’s action and stopping the manufacture.
It may be observed here that the appellant’s invention
was found by expert and skilled carriage makers to be
so new and useful that they consented to pay $10 and
$20 as royalty for each top manufactured on the model
patented. Giroux, being a carter and not a carriage
maker, and therefore not skilled in the construction of
carriages, the general appearance of the folding of the
top might have seemed to him so like the model, that he
could see no difference in principle. It does not appear
that he examined Marlo’s carriage with any care, for on
cross-examination, he is unable to say how it closed ;
consequently he could make no comparison. Giroux
also says, that Mr Hoofsteter had one folding like the
model for three or four years, but he says that it was a
coupé; he says also that this was the same carriage
that the witness Papinean says he altered from a
round top, for Mr. Hoofsteter, by cutting the front.

As the points of resemblance of Marlo’s carriage and
Hoofsteter’s carriage to the appellant’s are not shown,
the only carriage known prior to appellant’s patents,
about which there can be any question of resemblance,
in the principle of construction, is that of Dumaine.
As'to the respondent’s plea, that appellant’s alleged
invention was used by others long before appellant
obtained his patent, the respondent seeks to show this,
by attempting to prove that the carriage of Dumaine
constructed by him, before appellant obtained his
patent, was on the same principle as appellant’s.

The respondent attempted to sustain this part of his
plea by the same witnesses above referred to, but in
my opinion, completely failed in his attempt.

The appellant brought in as witnesses men of large
experience in the carriage trade, in Montreal, who all

v,
BELLEMARE.

Taschereau
J.
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1889  swear that they never saw any tops folding on the
Davsereau Same principle as the one patented, and the evidence
Brromang, OO this part of the case strongly preponderates in favor

——  of the plaintiff. The material part of the contestation,
Tasc}jereau as already remarked, was as to one of Dumaine’s

——  carriages, which the respondent alleged was similar

and anterior to that of the plaintiff But the report
of the expert Simpson against this contention seems to
me so clear and able, that I am not surprised that the
Superior Court did not hesitate to adopt it.

I would allow the appeal with costs distraits.

GwyNNE J.- 1 am of opinion that this appeal
should be dismissed upon the grounds taken in the
Court of Queen’s Bench for Lower Canada, appeal side,
that the appellant’s patent disclosed no novelty.

Appeal allowed with costs.

Solicitors for appellant: Geoffrion, Dorion, Lafleur &
Rinfret.

Solicitors for respondent: Saint Pierre, Globensky &
Poirier.
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EBENEZER E. GILBERT, et al. (DE-

FENDANTS)...cerve corevnrns s ; APPELLANT ;

AND

FRANCIS E. GILMAN, (PLAINTIFF).......RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Jurisdiction— Appeal— Future rights—Supreme and Ezxchequer
Courts Acts Sec. 29 Subsec. (b.)

In an action for $1333.36, a balance of one of several money payments
of $2000 each, one whereof the defendants agreed to pay to the
plaintiff every year so long as certain security given by the
plaintiff for the defendants remained in the hands of the
government, the defendants contended that the security had
been released by the action of the government and they were
therefore not liable to pay the amount sued for, or any further
instalments. The Court of Queen’s Bench (appeal side) held
that the security had not been released and gave judgment for
the amount claimed. The defendants applied to one of the
judges of that court and obtained leave to appeal on the ground
that if the judgment waswellfounded then future rights would
be bound and they had become liable for two other instalments
of $2000 each for which actions were pending.

Held, that the appeal would not lie, because even if the future
rights of the defendants were bound by the judgment such
future rights had no relation to any of the matters or things
enumerated in subsec. b. of sec. 29 of the S. & E. C. Act.

The words “where the rights in future might be bound” in this
sub-section are governed and qualified by the preceding words,
and to make a case appealable when the amount in controversy
is less than $2000, not only must future rights be bound by the
judgment, but the future rights to be so bound must relate to “a
fee of office, duty, rent, revenue or sum of money payable to Her
Majesty, or to some title to lands or tenements, or to annual
rents out of lands or tenements, or to some like matters and

things.”

*PRESENT.—Sir W. J. Ritchie C. J. and Strong, Fournier, Tas-
chereau and Patterson JJ.
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APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) reversing the

GIL:;AN_ judgment of the Superior Court by which the respon-

dent’s action for $1,333.36 was dismissed.

The only point determined upon this appeal was
that the judgment of the Court of Queen’s Bench in
this case was not appealable.

The petition presented by appellant to the Court of ‘
Queen’s Bench (appeal side) for leave to appeal to the
Supreme Court of Canada sets forth the grounds relied
on by appellant and is as follows:

“To any of the honorable judges of the Court of
Queen’s Bench, Province of Quebec, appeal side,
sitting in Montreal, the petition of Ebenezer E.
Gilbert et al, the respondents above mentioned,
respectfully show :

“That by judgment of this honorable court rendered
on the twenty-second day of December, instant, they
have been compelled to pay to the appellant the
sum of eleven hundred and sixty-six dollars and
sixty-seven cents ($1,166.67) and costs, as well in the
Court of Queen’s Bench as in the Nuperior Court.

“ That said judgment was based on a letter, whereby .
in substance your petitioners agreed to pay the
appellant the sum of two thousand dollars per annum,
for the use of certain security (to the extent of $15,000)
deposited by appellant with the government of
the Dominion of Canada, so long as such security was
not released by said Government of Canada.

** That vour petitioners contended that such security
had been released on the twentieth of November, 1885,
by the return then made by the said government of
Canada, through your petitioners to the said appellant,
of a certain deposit receipt of the Exchange Bank of
Canada for a like sum of fifteen thousand dollars
(815,000.00), but which return of said deposit receipt



VOL. XVI.] SUPREME COURT OF CANADA.

this honorable court has decided mnot to constitute a
release of the said security.

“That the said government of Canada contends that
by the return of said deposit receipt, the said security
was entirely released, the said appellant having
brought a direct action against the said government
of Canada for the sum of fifteen thousand dollars
($15,000.00), which is now before the Exchequer Court
for the Dominion of Canada, and the said Government
now defending the said action, and refusing to return
to the said Gilman the said sum of fifteen thousand
dollars ($15,000.00) claimed by him.

“ That by reason of the premises, if the judgment of
this honorable court is well founded, your petitioners
have become liable already for the payment of two
other sums of two thousand dollars each, to wit, for
the year commencingon the twenty-sixth day of July,
1886, and on the twenty-sixth day of July, 1887, and
actions for said sums have been instituted by the
appellant against your petitioners, and one of said
actions is now pending in appeal before this honor-
able court. and the other one is pending before the
Superior Court for the district of Montreal.

“ That by reason of the premises, the judgment ren-

dered in this cause is of a nature to bind and affect
certain rights between the parties, and does in fact
decide the said two cases for two thousand dollars
each, pending as aforesaid before the courts in this
district.

“ Whereby the present judgment is susceptible ot
appeal to the Supreme Court of Canada.

“ Wherefore your petitioner prays that he may be per-
mitted to appeal from the judgment of this court, ren-
dered in this cause on the twenty-second day oz
December, inst., to the said Supreme Court of Oanada
and justice will be done.”

191
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The parties having been heard Mr. Justice Church
made the following order:

“Seeing that the matter in controversy in this cause
relates to matters or things where the rights in future
might be bound, and that the said Ebenezer E. Gilbert,
et al., have given security to the extent of five hundred
dollars, as required by the 46th section of chapter 185
of the Revised Statutes of Canada (The Supreme and
Exchequer Courts Act, 1886), that they will effectnally
prosecute their said appeal, and pay such costs and
damages as may be awarded against them by the
Supreme Court, the appeal to the Supreme Court is
hereby allowed.”

Before the Supreme Gourt Mr. Gilman moved to
quash the appeal on the ground of want of jurisdiction.

C. Robinson Q. C. and Archibald Q. C., contra.

Sir W. J. RitcHIE C.J.—I certainly for one do not
see my way to entertain this appeal, especially when
we take it in connection with the decision of this
court in the Bank of Toronto v. Le Curé and Les
Marguilliers, &c., (1), and also the late decision in the
Privy Council, in Allan v. Pratt (2).

The statute enacts “ no appeal shall lie where-
in the matter in controversy does not amount to
the sum of value of two thousand dollars.” In this
court when the question first arose we held that the
matter claimed in the declaration was to govern as
being the amount in controversy, but a late decision of
the Privy Council has determined that the matter in
controversy is the amount of the judgment. In this
case it is not claimed that either the amount claimed
by the declaration or adjudged by the judgment
amounts to the sum of two thousand dollars: Then to
make it appealable the appllant must be prepared to

() 12 Can. S. C. R, 25. (2) 13 App. Cas.780.
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show that it “ relates to a fee of office,”—which it is 1889
not,—‘duty, rent, revenue or sum of money payable Girerr
to Her Majesty "—which it is not,—or “to any title to , * =
lands or tenements” ,—which it is not,—or ‘“annual —
rents” that is annual rents out of lands or tenements— Rit(flio"}'
which it isnot,—or ‘such like matters or things where
the rights in future mightbe bound.“ Ihave no doubt
that the words “such like matters or things” are
governed by the preceding words. Ifeverthe doctrine
nosctiur a sociis is applicable it is in this case—and
under these circumstances I cannot see how we can
get the matter within the above named exceptions of
the section, or within the portion of the section which
declares that to make the case appealable the matter
in controversy must amount to two thousand dollars.

As to the argument of inconvenience all I can say is
that the legislature has not given the right of appeal
in the present case. If hereafter a case should arise in
connection with this transaction in which the amount
in controversy is two thousand dollars and it is deter-
mined in a manner hostile to the present appellant,
then such a case would be appealable to this court, not
because it affects any future rights, but because the
amount in controversy was sufficient, and this court
would not be bound in that matter by any decision of
the court below, inasmuch as that court is not a
superior tribunal to this court. .

Under these circumstances I cannot escape the con-
clusion that this is not an appealable case and therefore
the appeal must be quashed with costs.

STrRONG J.—The jurisdiction to entertain this appeal
must depend altogether on sec. 29, sub-sec. 4. of the Su-
preme and Exchequer Courts Act. It is said that future
rights will be bound by the judgment appealed if it is

allowed to stand unreversed. It is plain however that
13
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1889 this is not enough, for not only must future rights be
Giesrr bound by the judgment in order that an appeal may
Guaax. De admitted when the amount in controversy is less
St;c:r:g_J than $2000, but further the future rights to be so bound

—~ " must relate to some or one of the matters or things

specified in the sub-section in question, viz: to a fee
of office, duty, rent, revenue or sum of money payable
to Her Majesty, or to some title to lands or tenements,
or to some like matters and things where the same
consequence will follow, viz: when future rights will
be bound. Now it is manifest that in the present
case, even if future rights will be bound by the judg-
ment under appeal, such future rights will have no
relation whatever to any of the matters or things
enumerated in this sub-section in question.

It therefore follows that the case does not come
within the only exception to the first part of section
29 to which jurisdiction to entertain it has been
ascribed, and the appeal must therefore be quashed.

FourNIER J.—I do not dissent. I have given my
reasons at length in the cases of Joyce v. ITart (1),
Bank of T.ronto v. Le Curé et les Marguilliers, &c. de
la Paroisse de la Nativité (2), and in Reburn v. Corpo-
ration of Ste. Anne (3) as to my interpretation of this
section 29 giving a right of appeal in cases coming
from the Province of Quebec.

In my opinion the case of Allan v. Pratt (4) decided
by the Privy Council is not applicable to the present
case.

TASCHEREAU J.—I need only add that we are asked
to read this section as if it read—‘ Or in any matters
or things where the rights in future might be bound.”

(1) 1 Can, S. C. R. 321. ¢3) 15 Can. S.C. R. 92,
(2) 12 Can. S, C. R, 25. (4) 13 App. Cas. 780.
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But the words the legislature has used are “such like 1889
matters,” thereby qualifying them to such matters or Geerr
things as are precedently mentioned. Now what  * =
would be the result if we were to adopt the construc-

tion contended for? Take an extreme case. Suppose
aman owed $1,900 payable by instalments, and the
action was taken only when all the instalments were
due, the case would not be appealable, but if after
default of the first instalment, could it be said he had
a right to appeal because the decision on that instal-
ment would affect the decision as to future instal-
ments? Certainly not. But putting aside the con-
sideration of “ rights in future,” I am clearly of
opinion that this case is not appealable and this
conclusion is in affirmance of the decision of this
court in the case of the Bank of Toronto v. Le Curé et
les Marguilliers, &c (1). As to Allan v. Pratt, (2) I do not
think this case comes up under the part of the section
of the act to which that decision is applicable. I sup-
pose, however, that we are bound by that decision and
the members of the bar from the Province of Quebec,
will no doubt understand that the decision of this
court in Joyce v. Hart (3) has been overruled.

Taschereau

PATTERSON J.—There are no future rights, within
the meaning of the clause limiting appeals from the
Province of Quebec, affected by this judgment. The
words “or to any title to lands or tenements, annual
rents or such like matters or things where the rights in
future might be bound,” cannot be construed toinclude
this claim for the balance of one of the money pay-
ments which the defendant was to make to the plain-
tiff every year as long as certain security given by the
plaintiff for the defendant remained in the hands of

' (1) 12 Can. S. C. R. 25. (2) 13 App. Cas. 780.

(3) 1 Can. S.C.R. 32I.
13%
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the government. If the amount claimed in the action
had been for more than $2,000 while the judgment
was recovered for less than that amount, the limita-
tion of the appealable amount would have applied,
because the matter in controversy which, as explained
in Allan v. Pratt (1), means the matter in controversy
upon the appeal, would have been only the smaller
sum. Here, however, the claim is only for the balance
of $1,389.86.

There may be actions for sums under the minimum
appealable amount where the judgment will be conclu-
sive of the right to much larger sums, as e. g., an
action to recover one instalment upon an obligation to
pay a large sum by small instalments, or an action by
a legatee claiming the income of a fund where the
present right to the income and the ultimate right to
the fund itself depend on the validity of the will.
In such cases, when the whole amount involved in
the decision exceeds $2,000 it is not to be supposed
that the parties are precluded from appealing merely
because the money immediately payable, and the pay-
ment of which is sought to be enforced, is under that
sum. But the right to appeal in such cases arises, or
rather the limitation is excluded, not because future
rights are involved, but because the matter in con-
troversy is the whole fund or the whole obligation and
amounts to the sum or value of $2,000.

Appeal quashed with costs.
Solicitors for appellants : Archibald, Lynch & Foster.
Solicitor for respondent : J. N. Greenshields

(1) 13 App. Cas. 780.



VOL. XVI.] SUPREME COURT OF CANADA. 197

In re HENRY O'BRIEN.........cceeeeeereees. APPELLANT ; 1888

AND *Mar. 16.

THE QUEEN UPON THE RELATION
oF FREDERIC FELITZ (PLAINTIFF).
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RESPONDENT; *Mar. 18,

AND

WILLIAM H. HOWLAND.......t.ceeevvener . DEFENDANT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Contempt of court—Constructive contemp!— Appeal—Discretion of
court—R. 8. C. ¢c. 135 8. 21—O0bstructing litigation— Prejudice
to suitor— Locus standi. ’

The decision of a provincial court in a case of constructive contempt
is not a matter of discretion in which an appeal is prohibited by
sec. 27 of the Supreme and Exchequer Courts Act. Taschereau
J. dubitante.

The Supreme Court has jurisdiction to entertsin such an appeal from
the judgment of the Court of Appeal of the Province, not only
under sec. 24, sub-sec. (a) of Supreme and Exchequer Courts
Act as a final judgment in an action or suit, but also under
sub-sec. (1) of sec. 26 of the same act, as a final judgment ¢ in
a matter or other judicial proceeding * within the meaning of
said sec. 26.

The adjudication that the appellant, a solicitor and officer of the
court and moved against in that quality, has been guilty of a
contempt is by itself an appealable judgment, although no
sentence for the contempt has been pronounced by the court.
When the party in contempt has been ordered to pay the
costs of the application to commit the court in effect inflicts
a fine for the contempt.

The alleged contempt consisted in publishing in a newspaper com-
ments on a judgment rendered by'a master in chambers in a
cause in which the writer was solicitor for the defendant. The
motion to commit was made by the relator in such cause.
Notice of appeal from said judgment had been given but before
the motion was made the notice was countermanded and the
appeal abandoned.

PresenT.—Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Gwynne JJ.
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Held, that the proceedings in the cause before the master being at
an end the relator in the cause could not be prejudiced, as a
suitor, by the publication complained of ; and assuch prejudice
was the only ground on which he could institute the proceed-
ings for contempt he had no locus standi and his application
should not have been entertained.

APPEAL from the decision of the Court of Appeal for
Ontario (1) affirming the judgment of Mr. Justice
Proudfoot (2) who held the appellant guilty of con-
tempt in publishing a certain letter in the Toronto
Daily Mail.

These proceedings took place in the course of pro-
ceedings by quo warranto against Howland, a can-
didate for Mayor of Toronto, by which his qualification
for the office was attacked. The matter was heard be-
fore amaster and the next morning an editorial appeared
in the Mail commenting on the proceedings and stat-
ing that Howland had made a bad blunder in running
for Mayor without being qualified. The appellant was
a strong supporter of Howland and chairman of his
committee, and he caused to be published in the Mail
a few days later the following letter explaining the
position, which was the alleged contempt of court :(—
To the Editor of the Mail,

Sir,—The many friends of Mr. W, H. Howland must have been
gratified (as doubtless he was himself) as well by ‘your timely and
heartily expressed suggestion that he should now be returned by
acclamation, as by your appropriate remarks on the conduct of those
who have been stirring up thislitigation. There isone remark, how-
ever, which I must ask your indulgence to refer to and explg,in.

Yousay Mr. HHowland made a bad blunder in runaing without a
proper qualification. It was perhaps natural to assume this on the
supposition that the law was correctly expounded last Tuesday. We
contend it was not 80, but will speak of that hereafter. Mr, How-
land’s advisers, however, had to take the law as they found it. How
then did it stand before the election ?

1. Ever since we have had municipil institutions it has been

(1) 14 Ont, App. R. 184, (2) 11 0. R. 633
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assume1 that a husband properly rated, and whose wife has the ne-
cessary property, had the right to vote and qualify in respect of that
property. ‘The generally received and acted upon opinion was that
the property had under such circumstances the right to representa-
tion, and that this right was in the husband. The whole country
has acted on this view, and the right has never been questioned
until now. It might have been brought up at any time since the
Married Woman's Act of 1859, but was not.

2. Chief Justice Richards, probably the best authority on such
matters in Canada, had held in 1871 that under such circumstances
the husband had the right we contend for in the Howland case. This
decision has never been over-ruled, is consistent with common senée,
and with the universally accepted opinion on the subject.

Under these circumstances the counsel wha advised Mr. Howland
that his qualification was sufficient were amply justified in so doing,
They did so advise Mr. Howland plainly and distinctly when asked
by him. If they were wrong surely the blame should rest on them,
and not on the person who had been unhesitatingly advised that he
had the qualification required by law.

Youmay naturally ask : Why then was the decision the other way ?
This question I am unable to answer. The delivered judgment
affords no answer. The arguments addressed were simply ignored,
and the authority relied on by us, so far from being explained
or distinguished, was not even referred to. This is eminently
unsatisfactory to both the profession and the public—an officer
of the court over-ruling the judgment of a Chief Justice who,
above all others in our land, was skilled in matters of municipal
law: But the legislature on both sides of the House, on the matter
being presented, at once admitted that the interpretation of Chief
Justice Richards was correct and according to the original intention
of the legislature, and thereupon declared that to be the case, and
removed the apparent difficulty. This being the case Mr. Howland
has decided not to keep matters in abeyance by asking for a stay
of proceedings pending appesal, and instead of relying upon a rever-
sal of the late judgment by a higher authority, has determined to go
at once to the people, encouraged thereto partly by your own manly
utterance on the subject, and by the universal expressions of sym-
pathy and support which he has received.

It may be Jnecessary as a question of costs to appeal from the
recent judgment, but that does not now effect the question before
the electors.

Yours, etc.,
Hexry O'BRIEN.
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1888 Before the publication of this letter the legislature
Inre Of Ontario, then in session, passed an act declaring the
OBRIEN. gqalification claimed by Howland (one in respect to
his wife’s property) to be sufficient for the purpose of
the election and Howland was again a candidate for
the mayoralty ; and the intention of this letter was
alleged by O’Brien, in the proceedings for contempt, to
be to do away with the effect on the electors of the
Mail’s editorial. After the passing of this declaratory
act the solicitors of Mr. Howland in the quo warranto
proceedings gave notice of abandonment of the appeal
which they had contemplated from the judgment of

the master.

Subsequent to the service of this notice of abandon-
ment application was made in the gquo warranto suit to
the divisional court for an attachment against O’Brien
for contempt of court for publishing the above letter,
and he was adjudged guilty of such contempt and
ordered to pay the costs of the application to the
informant in the suit, the order of the court stating
that as no prejudice could then result to the informant
from the letter no punishment would be inflicted.
This decision was confirmed by the court of appeal,
and from the judgment of the latter court this appeal
was brought to the Supreme Court of Canada.

Bain Q.C., for the respondent, objects to the hearing
of this appeal for want of jurisdiction. Ashworth v.
Outram (1) ; McDermott’s case (2); Jarmain v. Chatler-
ton (3); Rainy v. The Justices of Sierra Leone (4). See
also R. 8. C. ch. 185, sec. 27.

S. H. Blake Q. C. for the appellant. This is not the
exercise of a judicial discretion unless every judgment
of a court is such. Witt v. Corcoran (5); Ashworth

(1) 5 Ch. D. 943. (3) 20 Ch. D. 493.
(2 L R.2P.C. 34l (4) 8 Moo. P.C. 54.
(5) 2 Ch. D. 69.
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v. Outram (1); Jarmain v. Chatterton (2); Re John-
son (3); Re Wallace (4); Re William Arrandale (5)
are cases in which the courts in England entertained
appeals in matters of contempt.

The proceedings in the original suit being at an end
the informant had no right to make this application ;
Metzler v. Gounod (6). v

There was no contempt of court in the appellant’s
letter. Plating Co. v. Farquharson (7); Dallas v.
Ledger (8).

The master had no jurisdiction to hear the matter as
it was connected with an election. Reg. v. Duncan (9).

The learned counsel referred also to Lechmere
Charlton’s case (10) ; Lincoln Election Case (11); Reg. v.
Wilkinson (12).

Bain Q. C. for the respondent. The proceedings in
the original suit could not be abandoned without the
order of the court. Ez parte Turner (13).

See also Tichborne v. Mostyn (14) ; Daw v. Eley (15).

The order is simply one for payment of costs for
which an appeal will not lie.

Sir W. J. RitcH1E C.J.—I am of opinion that the
appeal should be allowed with costs.

StroxG J.—In January, 1886, Mr. William Henry
Howland was, by a large majority of votes, elected
Mayor of Toronto. On the 18th February, 1886, the
respondent in the present appeal, Mr. Frederic Felitz,
as relator, instituted proceedings in the nature of a

(1) 5 Ch. D. 943. (9) 11 Ont. P. R. 379.

(2) 20 Ch. D. 493. (10) 2 Mylne & C. 339.

(3) 20Q. B. D. 68. (11) 2 Ont. App. R. 353.

(4) L.R.1P.C. 283. (12) 41 U. C. Q. B. 42 at p. 107.
(5) 3 Moo. P. C. 414, (13) 3 Mont. D.& D 523atp. 534.
(6) 30 L. T. N. S. 264. (14) L. R. 7 Eq. 55 n.

(T) 17 Ch. D. 49. (15) L. R.7 Eq. 49.

(8) 4Times L. R. 432.
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quo warranto against Mr. Howland to set aside the
election upon the ground of want of qualification.
This quo warrantv afterwards, and on the 20th of March,
1886, came on to be heard before the master in cham-
bers who, on the 23rd of March, delivered judgment
unseating Mr. Howland. On the 26th of March, 1886,
the defendant gave notice of appeal against the judg-
ment of the master to a judge in chambers. On the
29th of March the defendant served the solicitors of
the relator with a notice that the notice of appeal pre-
viously served was withdrawn and that the appeal
was abandoned. On the same 29th of March, 1886,
the relator in the quo warranto proceeding, the present
respondent, Frederic Felitz, served the appellant, Henry
O'Brien, Esq., who had acted as solicitor for Mr. How-
land in the proceedings to set aside the election and
who had also been one of his principal supporters in
the contest, with a notice of motion to commit him for
contempt of court. This notice of motion was as fol-
lows :—

Take notice, that by special leave granted by His Lordship the
Chancellor, this court will be moved on behalf of the above named
Frederic Felitz on Thursday the 1st day of April, 1886, at the hour
of eleven o'clock in the forenopn, or so soon thereafter as counsel
can be heard, for an order to commit Henry O’Brien, of the City of
Toronto, Esq., solicitor for the above named William H. Howland in
this cause, to the common gaol of the county in which he may be
found, on the ground that the said Henry O'Brien while such solicitor
and while the proceedings in this cause are still pending has been
guilty of contempt of this court and for his said contempt of court
in writing and publishing and procuring to be published in the issue
of the Toronto Daily Mail of Saturday the 27th March, 1386, a letter
addressed to the editor of the Mail, with the heading ¢ The Mayor's
position explained " and signed ¢ Henry O’Brien .

And that all necessary attachments may be issued for that purpose
and for an order that the said Henry O’Brien do pay the costs of
this application, or for such other order as to the said court may

seem just.
And take notice that on such application will be read the affidavits
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of Frederic Felitz and Christopher William Bunting this day filed,
and exhibits therein referred to, together with papers and proceed-
ings taken herein.
Dated this 29th day of March, 1886.
Yours, &c.
BaiN, L.ioLaw & Co.,

Solicitors for relator.
T'o Henry O’Brien.

Barrister, Toronto, and to Messrs. Robinson & O’'Brien,
Solicitors for W. H. Howland.

The notice of countermand of the notice of appeal
was accompanied by a letter written and addressed by
Messrs. Robinson & O’Brien, the solicitors for Mr. How-
land, to the respondent’s solicitors, which was as

follows :—
68 Church Street, Toronto, March 29th, 1886,
Messrs. Baiv' & Laipr.aw, Toronto. .

DEar Siks,—We have served on you a notice of abandonment of
the motion for appeal from Mr. Dalton’s judgment herein.. It was
only given as a matter of form to preserve the right of appeal (if any)
as the counsel who were advising in this matter were out of town;
but as Mr. Howland has decided (as already publicly announced)

his intention not to appeal, but to go again before the electors, and '

a8 the question of costs is unimportant, the appeal is now formally
abandoned, as the thought of appealing was in effect abandoned
when Mr. Howland made his announcement that he would run again.
Yours truly, '
RopiNson & O'BRIEN.

The 15th paragraph of the affidavit filed by the
appellant in answer to the notice to commit wasin the
following words :—

15. That the notice of motion to commit me in this matter was
not served until after I had written the letter now shown to me
marked with the letter “D " and the notice of abandonment now
shown to me and marked with the letter ¢ €" and after such notice
had been actually delivered to the solicitors for the applicant in
this matter.

The letter “D ” here referred to was the letter before
set out.

This statement contained in the 15th paragraph of
the affidavit is not in any way contradicted.
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It appears from the affidavits filed by the appellant
that the publication complained of as a contémpt was
induced by, and was written and published for, the
purpose of explaining an editorial paragraph which
appeared in the Mail newspaper of the 24th March.
This paragraph was as follows :—

THE MAYORALTY.

It is eminently proper that the occupant of the mayor’s chair
should be duly qualified acccrding to the requirements of the act;
and without doubt Mr. Howland has made a bad blunder in running
for the positicn last January without having the necessary qualifica-
tions. Nevertheless there is reason to fear that the suit which termi-
nated yesterday in his being unseated was brought and carried on
more for the purpose of tormenting him and putting him to expense
than of vindicating the law. What course Mr. Howland intends to
pursue we do not know, bu’ there should be no trouble in securing
his re-election by acclamation. It is due to him and to the people who
chose him for the chief magistracy that no obstacle should be placed
in the way of his return.

The letter complained of as being a contempt was,
as Mr. O’'Brien swears, written on the 26th of March,
before the notice of appeal was served, and was pub-
lished in the Mail newspaper on the 27th of March. It
is set forth ¢n eztenso in the order made on the motion
to commit and is in the following words :—

To the Editor of the Mail.
‘ Sir,—The many friends of Mr. W. H. Howland must have been
gratified (as doubtless he was himself) as well by your timely and
heartily expressed suggestion that he should now be returned by
acclamation, as by your appropriate remarks on the conduct of those
who have been stirring up this litigation. There is one remark,
however, which I must ask your indulgence to refer to an‘l explain.

You say Mr. Howland made a bad blunder in running without a
proper qualification. [t was perhaps natural to assume this on the
supposition that the law was correctly expounded last Tuesday. We
contend it was not so, but will speak of that hereafter. Mr. How-
land’s advisers, however, had to take the law as they found it. How
then did it stand before the election ?

1. Ever since we have had municipal institutions it has been assum-
ed that a husband properly rated, and whose wife has the necessary
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property, had the right to vote and qualify in respect to that pro-
perty. The generally received and acted upon opinion was that
the property had under such circumstances the right to representa-
tion and that this right was in the husband. The whole country has
acted on this view, and the right has never been questioned until
now. It might have brought up at any time since the Married Wo-
man’s Act of 1859 but was not.

2, Chief Justice Richards, probably the best authority on such mat-
ters in Canada, had held in 1871 that under such circumstances the
husband had the right we contend for in the Howland ecase. This
decision has never been over-ruled, is consistent with common
sense and with the universally accepted opinion on the subject.

Under these circumstances the counsel who advised Mr. Howland
that his qualification was sufficient were amply justified in so doing.
They did so advise Mr. Howland plainly and distinctly when asked
by him. If they were wrong surely the blame should rest on them,
and not on the person who had been unhesitatingly advised that he
had the gualification required by law.

You may naturally ask, why then was the decision the other way ?
This question I am unable to answer. The delivered judgment
affords no answer. The arguments addressed were simply ignored,
and the authority relied on by us,so far from being explained or
distinguished, was not even referred to. This is eminently unsat-
isfactory to both the profession and the public—an officer of the
court overruling the judgment of a Chief Justice who, above all
others in our land, was skilled in matters of municipal law. But the
legislature on both sides of the House,on the matter being presented,
at once admitted that the interpretation of Chief Justice Richards
was correct and according to the original intention of the legisla-
ture, and thereupon declared that to be the case and removed the
apparent difficulty. This being the case Mr. Howland has decided
not to keep matters in abeyance by asking for a stay of proceedings
pending appeal, and instead of relying upon a reversal of the late
judgment by a higher authority, has determined to go at once tothe
people, encouraged thereto partly by your own manly utterance on
the subject, and by the universal expressions of sympathy and sup-
port which he has received.

It may be necessary as a question of costs to appeal from the
recent judgment, but that does not now affect the question now
before the electors.

Yours, ete.,

HEexry O’BrIEN.
Toronto, 26th March.
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1889 The motion to commit came on to be heard before
Tnre Mr. Justice Proudfoot on the 13th of April, 1886, and
O'BRIEN. 61 the 28th of April the learned judge pronounced
Strong J. judgment adjudging the publication of the letter
" complained of to be a contempt and ordering the
appellant to pay the costs of the application. The

formal order drawn up was as follows:—

This court finds that the writing and publishing of the letter
aforesaid by the said Henry O’Brien was, under the. circumstances
under which it was written and published, a contempt of this court.
But this court having regard to the circumstances appearing in the
affidavits, and being of opinion that no prejudice can now result to
the relator from the publication of the gaid letter, doth not see fit
to make any order save that the said Henry O'Brien do forthwith
pay to the said relator his costs of this application to be taxed.

From this order Mr. O’Brien appealed to the Court
of Appeal for Ontario. This court (which was consti-
tuted of four judges, viz: the Chief Justice of Ontario
and Burton, Patterson and Ferguson JJ.) by a majority
of three judges to one affirmed the order of Mr. Justice
Proudfoot and dismissed the appeal, the dissenting
judge being Mr. Justice Burton. Mr. O’Brien then
appealed to this court. ,

The first question we have to decide is that raised
by the respondent as to the jurisdiction of this court to
entertain the appeal. This objection presents no
difficulty in view of the decisions upon the question of
jurisdiction which have already been pronounced here.
I am clearly of opinion that we have jurisdiction to
entertain the appeal, not only under section 24 sub-
section (a) of the Supreme and Exchequer Courts Act
(R.S.C. cap. 135) but also under sub-section (1) of
section 26 of the same act. The Court of Appeal is the
highest court of final resort in the Province of Ontario,
and the judgment appealed from is a final judgment
according to decisions which the court is bound to
follow. Further, if it is not a final judgment in “an
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action or suit ” it is nevertheless a final judgment “ in
a matter or other judicial proceeding’ within the
meaning which decided cases have attached to those
words as used in section 26 sub-section (1).

I refer to the following authorities as conclusive
against the objection, viz.,, Wallace v. Bossom (1):
Wilkins v. Gedies (2); Lenoir v. Ritchie (3); Chevalier
v. Cuvillier (4); Shields v. Peak (5): Shaw v. St
Louis (6); McKinnon v. Kerouack (7); Whiling v.
Hovey (8).

That the order in question contains an adjudication
that the appellant had been guilty of contempt
although the word “adjudged ” is not used is, I think,
too clear to require any observation. The expression
“the court finds” is amply sufficient to meet all the
requirements as to an adjudication pointed out as
regularly essential by Lord Lyndhurst, Chancellor, in
Ex parte Sandau (9); and I find the equivalent, or
. perhaps the less distintt, expression of an adjudication
“this court is of opinion” in common use in the
precedents given in Seton.

Then, it is said that this is merely an appeal on a
“question of costs. This objection also appears to be
wholly untenable. The proceeding to commit for
contempt is of a penal and quasi-criminal character.
The order complained of contains, in the first place,
a distinct adjudication that the appellant has been
guilty of a contempt of court, and it then proceeds
(waiving other punishment) to inflict what is in
substance, if not in form, a penalty or punishment by
ordering the appellant to pay the costs. The adjudi-
cation that the appellant, a solicitor and officer of the

(1) 2Can. 8. C. R. 488. . (6) 8 Can. 8.C. R. 385. .
(2) 3 Can. S.C. R. 203. (7) 8 C. L. J. 36.

(3) 3Csn. 8. C. R.575. (8) 14 Can. 8. C. R. 515.
(4) 4 Can. S. C. R. 605. (9) 1 Ph. 605.

(5) 8 Can. 8. C. R. 579.
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court and moved against in that quality, has been
guilty of a contempt is, by itself, an appealable judg-
ment and would have been so even if it had not (as
in fact, however. it has) been followed by sentence.
As Mr. Blake forcibly urged the order under appeal
affixes to the appellant, as a professional man; a stigma
from which he is entitled to be relieved if he has been
found guilty upon insufficient evidence or for insuffi-
cient reasons.

Again, by ordering him to pay costs as a conse-
quence of this conviction the court inflicts upon the
appellant a punishment which, if not so in name and
form is yet in substance and effect, a fine for his con-
tempt. There can be no analogy between an appeal
from-such an order as this and one from a decree or
order in an ordinary case relating to property or private
rights which is confined to an adjudication as to costs
to be paid by one party to the other.

The authorities to this effect are clear and entirely
support what is said on this head in the judgment of

Mr. Justice Burton in the court below.

Having thus disposed of the preliminary objections
which were raised at the hearing of the appeal we may
now proceed to consider the case upon its merits.

Contempts of a court of justice being a court of re-
cord, other than those committed in its presence (sedente
curid), have received the name of constructive contempts
and may be classed under two entirely distinct and
very different heads. In the first place itisheld to be a
contempt to interfere with the due course of justice
by publishing comments or criticisms on pending liti-
gation which may have the effect of influencing the
minds of those who will be called upon to decide either
upon the facts or the law, jurors or judges, and thus
cause prejudice to either of the suitors whose rights
are in controversy. Such contempts are, when pro-
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ceedings are taken to punish them and restrain their
repetition, always in practice brought under the notice
of the court by the litigant who considers himself ag-
grieved by the publication or comment, and the order
made usually extends to prohibit a repetition of the
offences as well as to punish for the past contempt.
In cases of this kind, provided the litigation is still
pending, the suitor complaining is considered as hav-
ing a locus siandi to institute the proceedings and is
recognized by the courts, at least in cases of private
litigation, as the proper person to prosecute the pro-
ceedings for the contempt. As Mr. Justice Burton
has pointed out in his very clear and able judgment,
it was a contempt of this class which was complained
of by the respondent. The notice of motion indicates

this very plainly. The motion of which notice was
~ given was for the committal of the appellant on the
ground that he, while solicitor for Mr. Howland and
while the proceedings in the cause were still pending,
had been guilty of contempt in writing and publish-
ing and procuring to be published in the *“Toronto
Daily Mail ” of Saturday the 27th day of March, 1886,
a letter addressed to the editor of the Mail.

It is plain,' therefore, that what the respondent com-
plained of was not the contents of the letter per se, but
the publication ofit “ while the proceedings in the cause
were still pendin%‘ ”. This, if the respondent brought
himself within the proper conditions, was a matter
which he had a sufficient locus standi to complain of.
There is, however, nothing-in the notice of motion from
which it is to be inferred that the motion which the
respondent proposed to make was not as a party inter-
ested and on hisown behalf but merely as a champion

of public justice, and by way of asserting the dignity of

the court by calling for the punishment of a person who
had b4een guilty of contempt in publishing a libel on
1
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one of its officers, a matter in which the respondent
had no greater interest than any other of Her Majesty’s
subjects. As I shall show hereafter the respondent
had no qualification entitling him to constitute him-
self the prosecutor of a contempt of this latter kind.
Then regarded as a contempt of the first class before
defined. that is as one calculated to prejudice the in-
terest of the respondent in litigation in which he was
then engaged and which was actually in progress,
our first inquiry must be : Was the respondentat the
time he served the notice of motion and made the mo-
tion to commit in a position which entitled him to the
recognition of the court for such a purpose ? Before
considering this it is important to recall certain dates
already mentioned. The master’s judgment unseating
the mayor was pronounced on the 23rd of March, and
the letter which is the subject of complaint was writ-
ten on the 27th of the same month. Now itisobvious
that if no step in the cause had been taken between
these two dates, the 23rd and 27th, there would have
been no litigation pending which could have been pre-
judiced by the letter to the newspaper, and conse-
quently the respondent would not have been in a posi-
tion to complain of that communication as a contempt
of court. The master’s judgment was final and con-
clusive unless appealed against within the time limit-
ed by statute. If no notice of appeal had been given
the case would, on the 29th of March when notice of
motion was served, have stood in exactly the same
position as an ordinary action at law which had been
tried by a jury, and in which the time for moving
against the verdict had not expired. On the 26th of
March, however, notice of appeal was served. The
appellant in the affidavit which he filed in answer to
the motion to commit states the reason for serving this
notice of appeal to have been that the counsel by whom
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he was advised was absent from Toronto, and beingin,

doubt what to do he gave the notice of appeal, on the
last day for so doing, as a matter of precaution and
withthe intention of abandoning the appeal ifit should
appear in consultation with counsel that Mr. Howland
was qualified to be a candidate under the new act
passed by the legislature subsequent to the judgment.
All this, however, appears to be quite immaterial. We
have the indisputable fact that from the 26th until the
morning of the 29th March an appeal was pending.
On the 29th, however, and before the notice of motion
to commit the appellant was served, a notice counter-
manding the notice of appeal, and distinctly abandon-
ing it, was delivered to the respondent’s solicitors
accompanied by the letter from Mr. O'Brien before set
out, and which also states that the appeal was abandon-
ed and further gives the reason I have already
mentioned as that which had induced the appellant to
serve the notice of appeal. It is to be especially ob-
served that this notice and letter were actually served
and delivered before the contempt proceedings were
initiated by the serving of the notice of motion to com-
mit. The effect of this abandonment of the appeal
was, of course, not merely to restore the proceedings
to the state they were in prior to the notice of appeal
being served, but to preclude all right to appeal and
to make the master’s judgment from that time abso-
lutely conclusive, and thus finally to terminate the
litigation. The case is, therefore, stronger than that of
a party, who had obtained a verdict the time for mov-
ing against which had not expired, complaining of a
publication calculated to interfere with his rights. In
the latter case the proceedings might be said to be, in
a sense, still pending though dormant for the time,
since it would be still within the power of the party

against whom the verdict had been found to move for
14%

211

1889
In re
O’BRIEN.

Strong J.




212

1889

In re
(O’BRIEN.

Strong J.

SUPREME COURT OF CANADA. [VOL. XVIL

a new trial, but here after the notice waiving the ap-
peal the proceedings were finally closed and disposed
of in favor of the respondent.

The case of Dallas v. Ledger, which I have not seen
reported anywhere but in the Times Law Reports for
the 27th of March, 1888, appears to have been a much
stronger case than this, a rule for a new trial having
been actually pending, but it was there held by a
Divisional Court composed of Mr. Justice Stephen and
Mr. Justice Field that an article published by the
defendant criticising the verdict and the conduct of
the jury generally, in very strong and uncourteous
language, was not such an interference with the
course of justice as warranted the court in granting a
rule nisi calling upon the defendant to answer as for a
contempt. The learned judges who decided that case
must have thought that the article would have been
wholly innocuous as regarded the application for a
new trial and, indeed, Mr. Justice Stephen points out
that it was only material in the contingent event of a
new trial being granted, and the case being brought
before another jury. In the present case, if the appeal
had gone on it is impossible to suppose that this
article, having no reference to facts or evidence but to
a dry question of law, could have had the slightest
influence on the judge in chambers before whom it
might have come on appeal. Moreover, when the
notice of motion was served all proceedings by way of
appeal had been abandoned so that, as I hold, agreeing
in that respect entirely with Mr. Justice Burton in the
Court of Appeal, the respondent had no locus standi
entitling him to make the motion which he did
treating the letter as a contempt as having a tendency
to exercise an undue influence over the regular course
of justice, inasmuch as all proceedings had reached a
final termination.
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Agreeing again with Mr. Justice Burton I do not
think we are called upon to consider whether this
letter was a contempt included in another class of
such offences against the administration of justice,
namely, as containing injurious reflections upon a
judicial officer of the court. The respondent has,
manifestly, not based his motion on any such
ground, and even if he had the matter was one with
which he was not concerned if I am right in holding
that the proceedings in the quwo warranto case had
terminated, but it was for the court on the publication
being brought to its notice, if it considered the letter a
contempt, to have interfered ex officio and to have
itself instituted proceedings calling the appellant
to account for his contumacious conduct. Further,
I may add that although I admit the letter might
have been more courteously worded I, at present,
fail to see that it exceeded the bounds of that fair
criticism upon the public administration of justice
which every one is entitled to write and publish.
That the writer was inaccurate in his law, as he
manifestly was, for it is beyond doubt that the
decision of the learned master was perfectly correct,
can make no difference provided his remarks were
made in good faith, and that they were so made
appears, I think, from the fact that the letter com-
plained of was not a spontaneous communication to
the “Mail ” by Mr. O’Brien but was an answer to, and
was elicited by, certain editorial comments on the
mayoralty case contajned in a preceding number of
the same newspaper. The observations which are said
to constitute a contempt have reference, not to facts
but exclusively to questions of law. The letter cer-
tainly does allege that the learned master had pro-
nounced an erroneous decision, but it does not contain
any imputation that such alleged error proceeded from
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1889 any improper motive. The most that can be said
Inre against Mr. O’Brien is that in this letter he erroneously
O'BRIEN. gtated that Chief Justice Richards had decided the
Strong J. same point of law in a different way from that in
" which the master had determined it in the mayor's
case and, further, that the master’s decision was wrong
in law. Although I altogether differ from Mr. O’Brien’s
views of the law I cannot say that in publishing these
criticisms under the circumstances stated in his affi-

davit he was guilty of any contempt of court.
I am of opinion that the appeal must be allowed

~with costs to the appellant in all the courts.

FourNIER J. was also of opinion that the appeal
should be allowed for the reasons given by Gwynne J.

TASCHEREAU J.—-I am not prepared to assent to, or
dissent from, the judgment aboutto be entered. I was
doubtful as to our jurisdiction and as to the right of
appeal under the Supreme Court Act and more
especially under section 27 thereof. I will not, how-
ever, unnecessarily delay the judgment. I hope that
Parliament will interfere and protect the dignity of
the provincial courts by making their decisions in
matters of contempt final.

GwYNNE J.—In MeDermott v. The Judges of British
Guiana (1), there was no question as to whether or not
the publication complained of constituted a contempt
of court, and all that the judicial committee there say
is :—

Not a single case is to be found where there has been a committal
by one of the colonial courts for eontempt. where it appeared clearly
upon the face of the order that the party had committed a contempt,

that he had been duly summnoned, and that the punishment
awarded for the contempt was an appropriate one, in which this

(1) L. R. 2 P. C. 363.
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committee has ever entertained an appeal against an order of this 18859

description. N~
1Y In re

But this practice of the judicial committee of the O’Brimx.
Privy Council, however invariable it be, has no Gw}:n—e J.
bearing upon the question before us, which is —
whether or not an appeal lies by law to this court

in the present case, a question which must be
determined by the statute constituting the court.

It may be admitted that an order convicting a

party of contempt of court committed in facie curie

may be so drawn as to leave nothing which could

be open upon an appeal, and so to exclude an appeal,

but in the present case the publication complained of

as a contempt of court is set out at large in the order

that is appealed from, and a question is raised as to

the proper construction to be put upon that publica-

tion and whether under the circumstances appearing

in the case that publication can in point of law be

held to have been a contempt of court.

Now, that an appeal lies in the present case in
virtue of the express provisions of the Supreme and
Exchequer Courts Act, ch. 135 of the Revised Statutes
of Canada, there can be no doubt unless it is excluded
by the 27th section of that act which enacts that:—

No appeal shall lie fiom any order made in any action, suit,
cause, matter or other judirial proceeding masle in the exercise of
the judicial discretion of the court or judge making the same.

The contention that an order of a court pronouncing
a publication to contain matter which constitutes it a
contempt of court, and adjudging the party convicted of
such contempt to pay costs to the suitor who made the
application to commit the party for such contempt, is an
order so made in the exercise of the judicial discretion
of the court as to take from the party against
whom it is made all right to appeal from it cannot, in
my opinion, be for a moment entertained. Whether
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matter published gut of court constitutes a contempt
of court may involve a question whether it constitutes
a defamatory libel upon a judge or other officer of the
court, or a question whether it can properly be con-
strued to interfere with the due administration of
justice in some pending proceeding, or to be calculated
to influence the result of the pending proceedings
which questions of law and fact must need be deter-
mined before the accused could be convicted: of the
offence of contempt of court. Now, whether matter
published out of court be or be not a libel upon the court
or upon some judge or other officer thercof, or whether
it could or not interfere with the due administration

‘of justice in any particular pending proceeding, can

never be said to rest in the unquestionable discretion
of the court before which a motion for an order to
commit is' made and to be free from all appeal to a
higher trtbunal calling in question the correctness of
the decision of the court upon its construction and
view of the matter published. That the matter pub-
lished in the present case did not, under the circum-
stances appearing in the case, justify an adjudication
that it constituted a contempt of court was, and still
is, the point in issue, and that is an issue which, for its
determination, called for a judgment, not rendered in
the exercise of an arbitrary discretion of the court to
which the question of law was submitted, but rendered
in accordance with the principles of law and justice
equally as any other point of law in any action, suit
or judicial proceeding is submitted, and so equally
subject to revision on appeal. The 27th section of the
act relates, in my opinion, to matters which the court
or a judge may at its or his pleasurc decide indifferent-
ly one way or the other and not to a matter submitted
to judicial enquiry and adjudication as the principles
of law and a proper construction of the facts involved
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in the case require. In Daw v. Eley (1) a motion was 1889
made to commit a solicitor, as in the present case, for 7n e
contempt of court in writing for publication letters OBRIPN.
tending to influence the result of the suit for Gwynne J.
one of the parties to which he was solicitor, and ~—
Lord Romilly, Master of the Rolls, before whom
the motion was made, while adjudicating that
the solicitor was guilty of contempt of court
in writing the letters, directed that the order should
not be enforced for a fortnight for the express pur-
pose of enabling the solicitor to appeal. In Wit v.
Corcoran (2), an order declaring that defendant had
committed a breach of an “injunction,” but giving no
directions except that the defendant should pay the
costs of an application to commit him, was appealed
against, and it was contended for the plaintiff that no
appeal lay for that the order was merely for the pay-
" ment of costs and that the act under which proceed-
ings were taken provided that there should be no ap-
peal for costs where they are in the discretion of the
court, but Lord Justice James giving judgment that an
appeal lay, says:— :

There is no discretion as to whether a man has or has not been
guilty of something alleged against him. The defendant says he has
been guilty of nothing, and if the court had been of that opinion it
could not have ordered him to pay the costs any more than it could
dismiss a bill and order the defendant to pay the costs of the suit.
The court has made an adjudication and as a consequence of that
adjudication has ordered the defendant to pay the costs. If the
court had thought that no contempt had been committed it could
not have ordered the defendant to pay the costs. The defendant
must have a right to appeal against the adjudication.

In Jarmairn v. Chatterton (3) an appeal was taken
from an order refusing to commit a party for an
alleged contempt of court and directing the applicant

(1) L. R. 7 Eq. 49. (2) 2 Ch. D. 69.
(3) 20 Ch. D. 493.
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for the order of commitment to pay the costs of the
application, and it was contended upon the authority
of Ashworth v. Oufram (1) that an application to com-
mit for contempt is a matter in the discretion of the

judge and that no appeal lay from his refusal to com-

mit, but the Master of the Rolls giving judgment, said :

It is clear that Lord Justice James never intended in Ashworth v.
Outram to lay down a new rule, and that his words must mean that
in the circumstances of that case there was no appeal. The case of
Ashworth v. Outram is not in our way here where a question of right
is discussed-~where the defendants are asserting that the plaintiffs
have no right to what they claim.

And Lord Justice Brett, in the same case, explains
Ashworth v Outram :

As being a case in which there was no dispute as to the meaning
of the order said to have been disobeyed- -no dispute as to whether
it had been disobeyed or not—but the Vice Chancellor in the cir-
cumstances of the case came to the conclusion that he should exer-
cise his discretion indulgently, that is, he merely made the costs of
the motion costs in the cause, and there was no appeal as to his con-
struction of the agreement, the appeal was confined to the mode of
enforcing an order, and was simply from the discretion of the court ;
and the court of appeal said that when an appeal is simply on this
ground although the court has jurisdiction on so delicate a matter
it will not ex~reise it ; here the meaning of the order is in dispute,
and a considerable question arises whether the Vice Chancellor did
not interpret the order in a different way from that in which this
court has construed it.

So in the case now before us the questions were and
are as to the proper construction of the letter which is
charged to have been a contempt of court ; and whether
under the circumstances appearing in the case the
order of the court below adjudging its publication to
have been a contempt of court, and ordering the soli-
citor of the defendant in the guo warranto proceeding
to pay to the relator in that proceeding the cost of his
application to commit was a proper order to have been

(1) 5 Ch. D. 943.
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made, and these are questions that, in my opinion, are 1889
proper questions to be submitted to this court by - way 7nr
of appeal from such order. O’Briex.
It is impossible I think to read the case asit is GwynneJ.

reported in 11th O. R. 633, under the title Regina
ex relatione Felitz v. Howland in re O’ Brien, without
perceiving that the application to commit O'Brien the
solicitor of the defendant Howland for contempt of

court in writing and causing to be published the letter

in question was made by the relator in the quo war-

ranto proceeding instituted by him against the defend-

ant Howland as a matter of right claimed to be vested

in himas asuitor in that proceeding, and on the ground

that the publication of the letter was, as was contended

on his behalf, calculated to prejudice his case, and to
interfere with the due administration of justice in the
determination of and the adjudication in that proceed-

ing, and that it was so entertained by the divisional

court in which the application was made. The con-
tention upon behalf of the relator was that although
judgment had been rendered by the master in chambers

in the gquo warranto proceeding which was a final
determination of the matter unless appealed from,

yet that a notice of appeal from that judgment

had been served upon the relator and that after

such notice had been served the letter complained of

was published and that, therefore, the qua warranto
proceeding was still pending so as to leave vested

in the relator a right to complain that the publication

of the letter was calculated to prejudice his case

and to interfere with the due administration of
justice therein. The judgment of the master in
chambers which adjudged that Mr. Howland, the
defendant in the quo warranmto proceeding, had not

a legal qualification to warrant his being elected
mayor of the City of Toronto was rendered on
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the 23rd March, 1886. On the 26th of March Mr.
O'Brien, as solicitor of the defendant, gave a notice of
appeal from that judgment. On the 27th March the
letter complained of appeared in the Mail, a newspaper
published in the city ot Toronto. On the 29th of
March notice of the abandonment of the appeal was
served upon the relator’s solicitor, and upon the same
day but after the service of such notice the motion to
commit was made. All these facts appeared in an
affidavit made by Mr O’Brien in answer to the motion,
in which affidavit he also stated that the letter
complained of was written by way of answer to an
article which appeared in the Mail newspaper on the
24th March, which was annexed to his aflidavit, and
he said that by reason of a statement in that article to
the effect that Mr. Howland had made a bad blunder
in running for mayor without a qualification, serious
injury, as he was informed, was done to Mr. Howland’s
reputation as a public man and that he, Mr. O'Brien,
held it to be his duty, being familiar with the matter,
to explain his, Mr. Howland’s, position, and he added
that his sole object in writing the letter and the only
thought in his mind was a desire to correct a mis-
apprehension which had been raised in the public
mind by the said article and by certain other state-
ments of a like nature which were apparently intended
to try and prevent Mr. Howland from again becoming
a candidate as mayor of the city. He further stated in
his said affidavit, that upon the 25th of March, after
discussion among Mr. Howland’s supporters, it was
finally decided not to appeal from the judgment, and
that instructions to that effect were given to him,
and that an announcement of such decision was
published in the newspapers that evening and the
next morning, and he stated further to the effect that
the notice of appeal served by him on the 26th March



VOL. XV1.] SUPREME COURT OF CANADA. 221

was given by him merely as a precautionary measure, 1889
as the 26th was the last day upon which such notice 7
could be served, and to keep the matter open until the O’E{“'
decision of Mr. Howland and his supporters could be Gwynne I.
communicated to Mr. Howland’s counsel who was
then absent from Toronto. He stated further that he
wrote the letter complained of on the morning of the
26th March before the notice of appeal was served, and
that as it was only written for the purpose and under
the circumstances aforesaid, namely, to answer the
article published on the 24th .March, it did not occur
to him to withdraw it in view of any possible conten-
tion that the quo warranto proceedings could be said
to be still pending, and further that when he wrote
the letter he believed that his professional connection
with the proceedings was in fact at an end, and that
he wrote the letter simply as a citizen in the interests
of the candidate be had supported at the last election,
and intended to support again, and he added that as a
matier of fact at such time no proceedings were pend-
ing in said quo warranto matter. The letter as publish-
ed contained the {ollowing paragraph at the conclu-
sion of an argument wherein he stated his reasons for
thinking the judgment which had been rendered to be
wrong in point of law :—

This being the case Mr. Howland has decided not to keep matters
in abeyance by asking for a stay of proceedings pending appeal,
and instead of reversing the late judgment by a higher authority
has determined to go at once to the people, encouraged thereto
partly by your own manly utterances on the subject, and by the
universal expressions of sympathy and support vaich he hasreceived.
It may be necessary as a question of costs to appeal from the recent

judgment, but that does not row affect the question before the
electors.

The letter he subscribed with his own signature in
disavowal of any intention of treating with disrespect
the master in chambers who had rendered the judg-
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1889  ment which the letter commented on. Mr. O'Brien’s

Inre affidavit concluded as follows :—

¥ -
O’BRIEN. While I am unable to conclude that in writing the said letter I

Gwynne J, offended against any rule of this honorable court, or any rule of pro-
—  fessional etigur tte, or was guiltv of disrespert tothe learned master,
if it should be thought I, in any way, offended in these respects or if
there are (unintended by me) any expressions which could in ani(
way indicate that 1 thought the learned master had not acted with
impartiality, I must unfeignedly say that I deeply regret them and

desire to withdraw the said letter so far as the same are concerned.

Now the relator’s counsel in supporting  his motion
insisted that the relator was not deprived of his right
to make the motion and to press it by reason of notice
of abandonment of the appeal having been served
before the motion was made, for that the relator’s
position was to be considered as at the time the letter
was published, and that he was entitled to insist upon
his rights as they were then, and he contended that
the tendency of the publication was to interfere with
and to obstruct the due administration of justice in
his quo warranto proceeding which by reason of the

. notice of appeal he contended was still pending at the
time of the publication of the letter although it had
ceased to be so when the motion was first made. In
support of this contention he relied upon Skipworth’s
Case (1) ; Tichborne v. Mostyn (2); and Daw v. Eley (3)
from which latter case he quoted the following
passages as appears by the report of the case (4).

The principle is quite established in all these cases that no person
must do anything with a view to pervert the sources of justice, or
the proper flow of justice ; in fact they ought not to make any pub-
lications or to write anything which would induce the court, or
which might possibly induce the court or the jury, the tribunal that
will have to try the matter to come to any conclusion other than
that which is to be derived from the evidence in the cause between

(1) L. R. 9 Q. B. 230. (3) L. R. 7 Eq. 59.
(2) L. R. 7 Eq. 55. N. (4) 11 0. R. 635.

0N
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parties * * * () Gentlemen who are concerned for contending
clients in this court, whet'ier solicitor or counsel, should abstain
entirely from the merits of the=e questions in public print.

The context in immediate connection with the last
quotation is

If they do it ab all they ought to put their names to their com-
munications ; but to let the public suppose that it is merely done by
a person who takes a great interest in, and has great knowledge of
the subject and diseusses it from a public point of view, when, if the
fact were known, he is the solicitor of the defendant and has the
strongest possible interest in his success is, in my opinion, highly
reprehensible.

Now all the above cases so relied upon were cases of
flagrant attempts to taint and obstruct the due course
of the flow of justice by scandalous vituperation of a
judge before whom a case was shortly to be tried with
a view to endeavoring to prevent his trying the case,
and by interested representations of facts in such a
manner as to endeavor to obtain a result of legal
proceedings not yet tried different from that which
should be derived from the evidence in the cause and
different from what would follow in the ordinary
“course. It cannot therefore, I think, admit of a doubt
that the motion was made simply in assertion of a
legal right vested in the relator in the quo warranto
proceeding to make it upon the ground that, as he
contended, the publication complained of was cal-
culated, and had an evident tendency, to affect the
result of the quo warranto proceedings to the prejudice
of the relator and thereby to obstruct and interfere
with the due administration of justice in that proceed-
ing; and that it was upon this ground that the motion
was entertained and adjudicated on by the court
appears, I think, from the terms of the order which
was made upon the motion which, after stating that
the motion was made by the relator, and setting out
the letter at length, concludes as follows :

(1) L. R. 7 Eq. 61.

.
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1889 The court finds that the writing and publishing of the letter
m aforesaid by the said Henry O’Brien was, under the circumstances

O’Brizy. under which it was written, and published, a contempt of court; but
this court huving regard to the circumstances appearing in the
affidavits and being of opinion that no prejudice can now result
to the relator from the publication of the said letter doth not see fit
to make any order save that the said Henry O’Brien do forthwith
pay to the said relator his costs of this application to be taxed.

Gwynne J.

The reason for the court arriving at the opinion
which is stated in the order—that “ no prejudice can
now result to the relator” is shown to have been
the abandonment of the appeal; so that it appears, 1
think, to be clear, not only that the motion was made,
but that it was entertained and adjudicated upon by
the court, as one which the relator as a suitor in a
cause pending in court had a vested right in law to
make, because of the prejudice to his suit by reason of
the tendency which the publication of the letter had
to obstruct the due administration of justice in the
quo warranto proceeding instituted by him, and that
it was because of the tendency so to prejudice the
relator in the result of that proceeding that the court
pronounced the publication to have been a contempt
of court, and ordered Mr. O'Brien to pay to the relator
the costs of his application. We may therefore, I think,
confine ourselves to the consideration of the question
whether the publication of the letter can properly be
sald to have had a tendency to obstruct the flow of
justice and to interfere with its due administration to
the prejudice of the result of the quo warranto proceed-
ing instituted by the relator, and we are, as it appears
to me, relieved from determining whether or not there
is anything in the manner in which the judgment of
the master in chambers is commented upon in the
letter which can be said so to transgress the bounds of
fair critiofm as to justify the letter being adjudged to
have been for that reason a contempt of court, for a



o
[S2)
(11

VOI. XVL] SUPREME COURT OF CANADA.

judgment of a court of justice is open to fair comment 1889
and criticism which may call in question its sounduess 7, 7
in point of law even though it be still open to revision OBRIEN.
upon appeal. This much, however, may, I think, be Gwynne J.
said of +he letter, that whether the reasoning upon ~—
which the soundness of the learned master’s judgment
was impugned be sound or otherwise, and whether
the authorities and references by which the writer
essayed to support his argument when properly under-
stood gave weight to his argument or had the contrary
effect, the whole tenor of the letter nevertheless ap-
peared upon its face to be, as it was intended to be, an
argument calling in question a judgment delivered
upon purely legal grounds, and that if a motion to
commit the writer of the letter as guilty of contempt
of court upon any public grounds, as that the letter
contained a very calumnious vituperation or a personal
attack upon the integrity of the judge, or as having a
tendency to bring him or his judgments into contempt
with the public, there could not have been found, 1
think, in modern times at least, any precedent for enter-
talning such an application upon such grounds upon
like materials ; and certainly none of the authorities
which were relied upon by the relator in the present
case would have had any application in such a case.

Upon the question, then, as to the prejudice to the
relator in the quo warranto proceeding instituted by
him all the authorities are to the same effect, namely.
that any publication, the object of which is, or the
evident tendency of which is, though not intended, to
bend and pervert the source of justice, or to disturb its
free course, as to induce the tribunal having to try a
matter in litigation to come to any decision other than
that which is to be derived from the evidence in the
cause between the parties, is a contempt of court.
whicll_x any suitor whose suit may be prejudiced by such

2
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publication has an undoubted legal right to bring under
the notice of the court and to demand its adjudication
thereon.

The matter which in Tichborre v. Mostyn and Tich-
borne v. Tichborne (1) was pronounced tobe a contempt
of court was an article in a. newspaper pronouncing
certain affidavits sworn by several persons upon
behalf of the claimant in a cause pending in court,
but which had not yet been laid before th