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Errors in cases cited have heen corrected in the Tuble of Cases cited.

Page 282.—Transpose notes (7) and (9).

Page 338.—line 7 of head-note. For “9 & 10 W. 477 read “9 & 10
Ww. 3.

Page 372.—Line 4. For “ch. 31 ” read “ch. 13.”
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Page 581.—Line 4 from bottom. For “Sept.” read “ Nov.”

Page 620.—Line 13 from bottom. For “ won ”’ read “ ongce.”

Page 652.—Lines 13 and 17. For “ Company ”” read “County.”
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SUPREME COURT OF CANADA
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ALEXANDER 8. WALLBRIDGE‘ ) 1889
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WILLIAM FARWELL et al. és-qual.
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THE ONTARIO CAR axp FOUNDRY | . ‘
COMPANY (limited) (PLAINTIFF)... % APPELLANT ;

AND
WILLIAM FARWELL et al. és- qual
(DEFENDANTS) .ecuvn vinirn sirens vevevnnns

ON APPEAL FROM THE COURT OF QUEEN’S BENCH
FOR LOWER CANADA (APPEAL SIDE.)

% RESPONDENTS.

Railway bonds—Trust conveyance—Construction of—Trustees—43 and 44
Vic. (P.Q.) c. 49—44 and 45 Vic. (P.Q.) c. 43—Privileged claim—
Unpaid vendor—Immoveables by destination—Arts. 1973, 1996 1998,
2009, 2017 C. C. .

In virtue of the provision of a trust conveyance, granting a first lien,
privilege and mortgage upon the railway property, franchise and
all addition thereto of the South Eastern Railway Company, and
executed under the authority of 43 and 44 Vie. (P.Q.) ch. 49,

" *PrESENT.—Sir W. J. Ritchie C. J., and Strong. Ta.schereau, Gwynne

and Patterson JJ.
R
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and 44 and 45 Vie. (P. Q.) ch. 43, the trustees of the bond-
holders took possession of the railway. In actions brought
against the trustees after they took possession, by the appellants,
for the purchase price of certain cars and other rolling stock used
for operating the road, and for work done for, and materials de-
livered to, the company after the execution of the deed of trust,
but before the trustees took possession of the railway,—

Held—1st, affirming the judgments of the court below, that the
trustees were not liable.

2. That the appellants lost their privilege of unpaid vendoxs of the cars
and rolling stock as against the trustees, because such privilege can-
not be exercised when moveables become immoveable by destina-
tion (as was the result with regard to the cars and rolling stock
in this case,) and the immoveable to which the moveables are
attached is in the possession of a third party or is hypothecated.
Art. 2017 C. C,

3. But even considered as moveables such cars and rolling stock became
affected and charged by virtue of the statute and mortgage made
thereunder, as security to the bondholders, with right of priority

- over all other creditors, including the privileged unpaid vendors.

Per Gwynne J.—That the appellants might be entitled to an equitable
decree, framed with due regard to the other necessary appropria-
tions of the income in accordance with the provision of the trust
indenture, authorizing the payment by the trustees “of all legal
claims arising from the operation of the railway including dam-
ages caused by accidents and all other charges,” but such a decree
could not be made in the present action.

Per Strong J.—Quare: Whether the principle as to the applicability of
current earnings to current expenses, incurred either whilst or
before a railway comes under the control of the court by being
placed at the instance of mortgagees in the hands of a receiver, in
preference to mortgage creditors whose security has priority of
date over the obligation thus incurred for working expenses,
should be adopted by courts in this country.

APPEALS from the judgments of the Court of Queen’s
Bench for Lower Canada (appeal side), reversing the
judgments of the Superior Court in favour of the ap-
pellants. '

The action brought by the appellant, A. W. Wall-
bridge, against the respondentsin their quality of trus-
tees of the South Eastern Railway Company, was for
work done for,-and supplies delivered to, the Railway
Company, and the action brought by the appellants,
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The Ontario Car Company, was for cars and other
rolling stock furnished to the said railway company,
after the execution of a trust conveyance to respon-
dents of the railway company’s property and franchise
as authorized by statute to secure the payment of its
bonds, but prior to the trustees taking possession under
said trust conveyance.

The material provisions of the statutes 43 and 44
Vic. ch. 49, and 44 and 45 Vic. ch. 43 (P.Q), in per-
suance whereof the trust conveyance was executed,
and of the trust conveyance itself, are referred to at
length in the judgments hereinafter given.

Both appeals were argued together.

Laflamme, Q.C., for appellants, cited and relied on
arts. 1973, 2047, 2009, 2082, 2083, 1922, 1802, 1977,
1046, 1966, 1996 and 1987 C. C. ; Sirey, Rep. Gen. (1) ;
Sirey (2); Aubry & Rau (8); Troplong, Antichrese (4) ;
Laurent (5); Pothier, Pandectes (6); Proudhon (7);
Beach on Receivers (8); Burnham v. Bowen (9); Fos-
dich v. Schall (10} ; Union Trust v. Souther (11); Ral-
ston v. Stansfield (12) ; Greenshields v. Dubeaw (13).

O’ Halloran, Q.C., and Ferguson, Q.C., for respondents,
cited and relied on Redfield v. Wickham (14) ; Rhode
Island v. South FEastern Railway Company (15); 8t. Louts
v. Cleveland (16) ; Goodherham v. Toronto & Nipissing
Railway (17) ; Coote on Mortgages (18); Jones on Rail-
road Securities (19).

(1) Vo. Constructeur No. 3. (11) 107 U. 8. R. 591.
(2) 31, 2, 286. (12) 31 L. C. Jur, p. 1.
(3) 4 Vol,, p. 719. (13) 9 Q. L. R. 353,

(4) No. 425. (14) 31 L. C. Jur. 170.
(5) 20 Vol., p. 361-363. (15) 31 L. C. Jur. 6.
(6) 1 Vol., p. 20. (16) 125 U. S. R. 659.
(7) 3 Vol., p. 285, No. 1436, (17) 8 Ont. App. R. 685.
(8) §§ 367-370. (18) P. 400.

(9) 111 U. $ R. 777. (19) Cap. 11, § 357.

(10) 99 U. S. R. 235,
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Stk W. J. Rircuie C.J.—I agree in the judgments
prepared by Mr. Justice Taschereau in these cases.

STrONG J.—I concur in the judgment which has
been prepared by nry brother Taschereau, and I only
desire to add a few words to guard against any mis-
construction of my acquiescence in that judgment, as
it may be invokéd as a precedent in future cases,
especially in cases arising in the Provinces subject to
the English system of law.

The actions in the present case seek to make the
trustees personally liable for the debts of the railway
company, incurred in the purchase of rolling stock.
This, I am clear, cannot be done and, therefore, I agree
in dismissing the appeal. I also entirely concur in
the view of my brother Taschereau as regards the loss
of the vendor’s priVilege by reason of the cars and
rolling stock having become, under the express pro-
vision of the law, immoveables by destination.

What [ desire to explain, however, is this. In
assenting. to the judgment of the court dismissing
these appeals I do not by any means intend to pre-
clude myself in future, should the question be raised
in proper form and in an appropriate case, from con-
sidering whether the principle which is now univer-
sally recognised in the United States as to the appli-
cability of current earnings to current expenses,

‘incurred either whilst or before railway property

comes under the control of the court by being placed
at the instance of mortgagees in the hands of a receiver,
in preference to mortgage creditors whose security
has priority of date over the obligation thus incurred
for working expenses, should be adopted by our courts.
This doctrine is now firmly settled in the United
States, where railway imortgages exactly resemble
{hose in use with us, and which do not at all resemble
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the securities of debenture holders under the English 1890
system of securities for borrowed capital; and the Wapr.-

practice referred to is so pregnant with justice, good BRIPGE
- v

faith and equity that there may be found strong Firwer.
reasons for applying it here when the question arises. gy

It certainly does not arise in the present case where 8{1:;":‘\%
the defendants are not receivers but trustees, and Fouxpry

o s . JOMPANY
where it is sought to recover a personal judgment Co I@,AN‘

against them, which is entirely inadmissible. FarwELL.

Strong J.

TAscHEREAU J.—By the Quebec Act 43-44., Vic,, ch.
49, (1880) the South Eastern Railway Company, being
in financial difficulties, was authorized to issue mort-
gage bonds to a certajn amount, and for the purpose of
securing the payment of the same and interest thereon,
to convey its railway, franchise and all its property,
tolls and income to trustees to be named, when required,
by the shareholders of the company.

By section 4 of the said act, it was enacted that in
any such deed of conveyance, the company and the
trustees might stipulate as to who should have the
possession, management and control of the said rail-
way, receive the tolls and income thereof, and dispose
of them, as well before as after default in the payment
of said mortgage bonds or of the interest thereof, with
power also to stipulate how, in case of such default, the
company might be divested of all interest, equity of
redemption, claim or title to the said railway franchise,
and other property so conveyed, and how the same
might become vested absolutely in the said trustees in
satisfaction of the said bonds.

By section 5, the said trustees were empowered, upon
default in the payment of the bonds, or of any interest
coupons, to take possession of and run operate, manage
and control the said railway as fully and effectually as
the company might do the same.

[
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Section 7 enacts that the said conveyance shall be to
all intents, valid, and create a first lien, privilege and
mortgage upon the said railway.

Section 10 enacts that neither the present proprietors
of the said road, nor those contemplated under the said
act, shall have the power to close or cease running the
said road.

On the 12th August, 1881, mortgage bonds having
been issued by the company, a deed of trust was

Taschereau executed by which the said railway was conveyed by

the company to the present respondents as trustees, for
the purpose of securing the payment of the said bonds,
as contemplated by the said act. It was stipulated in
the said deed that the company should remain in full
possession of the said railway, as if the deed had not
been passed, until ninety days after default of payment
of said bonds or interest thereon, after which ninety
days the said trustees were empowered to enter into
possession. The deed then provides that in case of
default of payment, during six months, the trustees
may become full owners of the road, after certain
notices and lapse of time therein specified.

This deed was registered in March, 1884.

Under the terms of this deed the company continued
in possession of the railway, until the 5th October, 1883.
when, interest on the said mortgage bonds being over-
due for more than 90 days, upon the request of the
sald trustees, the company gave them up the possession
and control of the railway, voluntarily and in good
faith, as alleged in the appellant’s declaration.

These trustees, ave the respondents in this court,
defendants in the Superior Court. They are sued
by the appellant for work done for and materials
delivered to the company, from the 9th of May,
1882, to September 20th, 1883, that is to say after
the execution of the deed of trust aforesaid, but
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before they, the trustees, came in possession on the
5th October, 1883.

They pleaded to this action, that they are not liable
for the appellant’s claim, and that there is no i)rivity
of contract between them and the appellant. They also
pleaded res judicata, but abandoned their contentions
on that point at the hearing before us.

The Superior Court gave judgment for the appellant
on the ground, * that the deed of trust to the respon-
dents constituted a pledge of this railway, with the
statutory power, against the common law rules con-
cerning pledges, to leave the pledge in the hands of
~ the pledger, as long as the interest on the bonds was
paid as accrued, that as in law the pledger is bound
to the preservation of the thing pledged, under Article
1973, Civil Code, the respondents, as such pledgees,
were bound to satisfy the appellant’s claim, which is
for work and materials necessary for the working of
the said railway.”

The Court of Appeal reversed that judgment and
dismissed the appellant’s action upon the ground that
the work done and the materials sold which he claims
in his action were not furnished or done to or for the
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respondents, -but to and for the company, to whom

alone he had given credit.

The appellant now appeals from this last judgment.

Since the judgment of the Superior Court was given
in this case, the Privy Council has, in a case of
Redfield v. Wickham (1) given an authoritative
opinion on the construction of the Quebec Statute
of 1880, under which the respondents are now in
possession of this railway. The only observation of
their lordships, however, which can have any bearing
on this present case is the following:

Their lordships do not doubt that the effect of the trust conveyanee

(1) 13 App. Cas. 467.
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of 12th of August, 1881, followed by possession in terms of the deed’
was to vest the property of the railway and its appurtenances in the
appellants and to reduce the interest of the South Eastern Company
to a bare right of redemption.

The appellants there were the trustees, respondents
in the present case.

These remarks of their lordships, however, have
perhaps, no direct application here, because, clearly,
their lordships thereby refer solely to the conveyance
to the trustees when followed by their possession,
whilst the appellant’s claim is for goods sold to the
company when the company was still in possession,
before the trustees exercised their right to take
possession. .

This raises the question, not determined by the
Privy Council, as to the nature and legal character of
the possession by the company after the deed of trust
of 1881 till the 5th October, 1883 ? A question which,
of course, I need consider here only as its solution may
affect the present case.

Now, conceding with the Superior court for the sake
of argument,that the deed of 1881,as long as the company
retained possession, constituted a pledge, (which, of
course, implies that the company also remained pro-
prietor,) it is evident that this pledge was not for the
benefit and in the interest of the company’s creditors
generally, but only and exclusively for the benefit and
in the interest of the mortgage bondholders. The appel-
lant contends however, and the Superior Court gave
countenance to that contention, that, as under article
1978, the debtor is obliged to repay to the creditor the
necessary expenses incurred by him, the creditor, in
the preservation of the thing pledged, the respondents
are here liable towards him, the appellant, because
such was the nature of the materials sold and the
work done by him for the company. I cannot adopt



VOL. XVIII.] SUPREME COURT OF CANADA.

this view of the case. It is true, in fact, and admitted
in the record, that the work done and materials sold

1899

v~
WALL-

by the appellant were necessary for the working of BRIDGE
the railway; but, assuming there was a contract of Firwewr.

pledge, the company being allowed, exceptionally
by the statute, to remain in possession of the thing
pledged, though, at common law, the pledgee must
have the possession, it follows that article 1973, can
have no application whatever to the appellant’s claim.
In the first place, it is not the creditor here who has
incurred expenses for the preservation of the thing
pledged by his debtor and still belonging to his debtor,
but it is the debtor who, according to this theory,
allowed to remain in possession of the thing pledged,
hasincurred the expenses for the preservation of his own
property. In the second place, if these expenses were
recoverable at all against the trustees, it is the com-
pany, and the company alone, who could recover them.
I cannot see on what principle the appellant, a third
party, can have an action against the trustees on that
contract of pledge, if such contract there ever existed
before the trustees’ possession. The appellant contrac-
ted with the company and the company alone. To
the company alone he gave credit. He sued the
company and obtained judgment for these very same
advances he now claims from the trustees. This fact,
it is true, is not by itself a bar to his present action,
but is as full and complete evidence as can be had
that his dealings were with the company. There is
no lien de droit: there was no privity of contract
between the appellant and the trustees, and 1 cannot
see that any legal liability ever was created in his
favour against the trustees by this contract of pledge,
if it ever existed, for the sum now claimed.

Then this article 1973, C. C., upon which this
argument is based, seems to me the very enactment
that proves its unsoundness. This article says that

THE
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1890 the pledger is always responsible for the expenses

Wanr- incurred for the preservation of the thing pledged,
BRIDGE
FaRwLL session. By what reasoning can it be contended that
rur When, as here, by exception, the pledger retains pos-
8?}:‘&% session, these expenses will then fall, not on the
Founpry pledger, but on the pledgee? I cannot seeit. I take
COM:_‘\NY this article to lead to the very opposite conclusion,
Farwent. and, when applied to this case, to clearly throw on the
Taschereau company alone all the expenses now- claimed from the
v trustees.
I have so far considered the deed of 1881, as creating
till the 5th of October, 1883, a contract of pledge with

the possession and title in the pledger.

even when the thing pledged is in the pledgee’s pos-

I have done so, however, only argumentatively. I
cannot see in the deed, as long as the company re-
mained in possession, a contract of pledge. Possession
by the pledgee is such an essential feature of that con-
tract that there cannot, in my opinion, exist, any such
thing as a contract of pledge with the pledge in the
pledger’s hands. '

Now, if the deed of trust of 1881, as argued in the
alternative by the appellant, is to be considered as an
actual sale, one by which the title to this railway be-
came vested immediately in the trustees with equity
of redemption, even hefore default of payment of the
interest on the mortgage bonds, and before they exer-
cised their right to take possession of it, is the appel-
lant’s action maintainable? In that case, the respon-
dents are the vendees, allowing their vendor to remain
in possession. The vendor in possession incurs ex-
penses for the preservation of the thing sold, say, ex-
penses absolutely necessary, and of which the vendees
must eventually benefit. He incurs these expenses,
and contracts for them in his own name with third
parties. He himself may, perhaps, then, under certain
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circumstances, have an action against his vendee for the 1890
re-imbursementoftthemonies so expended forhis benefit, WaLL-
though, as a general rule, till delivery, the property is at B“I;).GE
the vendor’s risks and charges as a depositary,but would FarwrLr.
this give to those who have contracted with him, the gy
vendor, in his nawme, for these expenses, a right of action 8:;“3‘;
against the vendee personally,for the payment thereof ? Founvry
I should say, clearly not; and, to apply this to the pres- C'OMPAM
ent case, supposing that the company might maintain an Famwh.
action against the trustees for the expenses necessarily Taschereau
incurred on the road after the deed of 1881, and before I
the 5th October, 1883, yet I cannot see that this would
give to the appellant, a third party, the right to claim
from the trustees the advances he made to the company,
or in other words, the right to be paid by any one else
than by the party he dealt with. Whether in such a
case the appellant would have under art. 1081, C. C,,
the right to exercise the company’s action against the
trustees is a question which does not arise. He claims
to act here in his own name and to exercise his own
personal right of action. And for the same reason, I
may as well immediately remark, the appellant’s at-
tempt to have his action considered as one de in rem
verso (1), cannot help him. The action de in rem verso
would, under the facts disclosed in the present case,
be an action by and in the name of the company against
the trustees. The doctrine upon which such an action
rests cannot be invoked by the appellant to create a
lien de droit between him and the trustees.

To follow Mr. Laflamme’s able argument for the ap-
pellant, I have so far considered the deed of trust of
1881, before the respondents came into possession,
either as creating a pledge or as an actual and complete
sale of this railway, and I have said why, in my opin-

ion, admitting it to be either one or the other, the ap-

(1) Vide 20 Laurent, No. 334.
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pellant has no action against the trustees. I meed
hardly remark the contradiction between these two
grounds of reasoning. If a pledge, the railway
company remained the owners. If a sale, the
trustees became owners. Was that deed, however,
anything else than a mortgage or hypothec of
of this railway, as long as the company remained in
possession, within of course the sense and meaning
that these words have in the Province of Quebec,

Taschereau Where the hypothec is a kind of pledge in which the

J.

pledger retains both ownership and possession of the
thing pledged, in contradistinction to the contract of
pledge, pignus, where the pledgee is put in possession,
the title remaining in the pledger. It seems to me -
impossible to see in that deed, as interpreted in the
light of the statute of 1880, anything else than a
hypothecation of this railway in favour of the bond-
holders, not precisely the hypothecation of article 2016,
C. C., but with the exceptional right, given by the
statute, of the mortgagee to enter into possession,
in default of payment, after the exercise of which
right the contract between the parties became one of
nantissement, with, of course, droit de rétention, till
paid, joined to the hypothec. The term “sold” is
used in the deed, it is true. But the statute of 1880
authorizes only to convey as security. Transporter,says
the French version. Then a deed called a sale may be
nothing else but a contract of pledge : Ross v. Thompson
(1); Farmer v. Bell (2); Canada Paper Company v.
Cary (3).

Now what is a hypothec, or rather its origin at
common law ?

Troplong (4) answers:

L’on en vint done par la suite & établir qu’une simple convention

(1) 10 Q. L. R., 308. (3) 4Q. I. R. 323.
(2) 6Q. 1. R. 1. (4) Hypothégue No. 7.
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suffirait pour que le débiteur engageat son fonds, sans en abandonner
la possession, & condition toutefois de devoir en étre dessaitsi; en cas
de non paiement au temps fixé par le contrat. Ce fut un établisse-
ment que le droit prétorien emprunta 4la civilisation grecque. Aussi
le terme dont on se sert pour exprimer cetie convention est-il pure-
ment grec.

This is, in my opinion, precisely the nature of the
contract that has taken place between the parties here.
The company were to remain in possession as long as
they satisfied, as accrued, their liabilities to the bond-
holders. They might never have lost the possession,
and have continued to work the railway themselves,
the railway, however, by the authority of this statute,
all the time remaining vested in the bondholders, or in
the trustees for them, till the complete satisfaction of
their bonds, in 1901, as security therefor. I must con-
fess that I can see nothing else in this deed, before the
trustees took possession, than a hypothecation of the
railway, which hypothecation took the character of an
antichresis, when the trustees took possession, or, to
use the English law terms of their Lordships of the
Privy Council, in the Redfield case (1)—a conveyance
by a debtor to his creditor, coupled with possession,
with right of redemption, in security of a debt (2).

New, as before remarked, it is for a debt contracted
by the company, before default, and during the pos-
session of the company, for the company, that the
appellant now sues the trustees. That the mortgagee
is personally liable for the debts created by the mort-
gagor in possession upon the property mortgaged
could not be contended for. Yet the appellant goes

that far, when he argues that the company, during:

the interval between the deed of trust of 1881 and
the 5th October, 1883, were the agents or mandataries
or negotiorum gestor of the trustees.

(1) 13 App. Cas. 467. (2) Secalso Laurent, 28 Vol. Nous.
480, 543.
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A word now, as to the question of privilege, upon
which the appellant at the hearing strenuously relied.
Admitting, for the sake of argument, that he had a
privilege on the railway for his claim, under arts. 1996
and 2009, C. C., as being for work done in the common
interest of the creditors, [ cannot see how this can
support his action. 1st There is no question here of
preference or priority amongst creditors. 2nd.
The privileged creditor has no personal action against

Taschereau the tiers détentenr of an immoveable affected by a priv-

ilege, but only a real action. 3rd. The privilege given
for the expenses incurred in the common interest of the
creditors cannot be exercised against a subsequent pur-
chaser, or pledgee in possession, if it has not been
registered.

It is true that art. 2084, as does art. 2107 of the
French Code, exempts such a privilege from the neces-
sity of registration, but this must be read as applying
merely to the respective rights of the creditors amongst
themselves, when a distribution of the price of sale of
the property takes place. It has no application to sub-
sequent purchasers or pledgees of the property, whose
titles are registered. Art. 2056 (1)

4thly. The trustees for the bondholders have, by the
act of 1880, confirmed in this respect by the act of 1881,
44-45 Vic. c. 48, the first lien and privilege on this rail-
way, with the droit de rétention, till all arrears due on
these bonds are paid. Consequently, the plaintiff, if
he has this privilege attached to expenses made in the
interest of the mass of the creditors, which, undoubted-
ly, under art 1996, would include those incurred for
the preservation of this railway, cannot have the bene-

(1) See also arts. 2015 & 3030 hypoth. 2107 ; Dalloz, Priv. & -
C.C.; Pont 2 Vol. 1123 ; Aubry ch. 1, sec. 4; Boileux, 7 Vol. pp.
& Rau 3 Vol. § 269 ; Massé 5 Vol. 557, 558 ; Troplong Priv. & Hyp.

806 ; Rolland de Villargues, Pri- 265, 273, 922 ; and Zachariwe Par.
vilege No. 334; Persil, Régime 269.
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fitof his privilege, before disinteresting the bondholders.
Being vested by the statute and the deed with the
drott de rélention, as a first lien and privilege, the bond-
holders, and the trustees for them, cannot be deprived
of it till they are entirely paid (1). This question does
not directly arise in this case, however, as the appel-
lant’s action is merely a personal action against the
trustees. I have noticed it solely in answer to the ap-
pellant’s contention as to the rank of his privilege
under the code. It is clear, to my mind, that the statute
of 1880, has given to the bondholders a privilege which
carries priority to the appellant’s claim, whatever rank
his privilege would have had under the code, and, con-
sequently, if the appellant was at all entitled to invoke
his right of privilege in support of his action, he could
not do so without having, as a condition precedent,
paid all the bondholders (2). It has been argued for
the appellant that the statute merely says that the con-
veyance shall be “a first charge,” and that this does
not mean the first charge. But to my mind there is no
ground whatever for that distinction. A first charge
must mean second to none.

Some of my remarks in the next case may apply to
this one.

I would dismiss the appeal.

OnTARIO CarR COMPANY v. FARWELL.

TascHEREAU J.—In this case, the same trustees are
sued by the Ontario Car Company, for cars sold, on
credit, to the South Eastern Railway Company, to the
amount of over $45,000, after the deed of trust of 1881,
and before the 5th October, 18883, that is to say, as in
the preceeding case, before the trustees were put into

(1) Compare arts. 1967, 1969, 2001 (2) Sce 28 Laurent Nos. 500, 540
C.C.
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1890 possession of the railway. Here also, as in the previ-
Wanr- ous case, the Superior Court gave judgment for the
BRSSP plaintiffs, now appellants, and the Court of Appeal

Firwerl, reversed that judgment. I need not repeat here my

Tag Teasoning in the previous case, which applies almost

ONTARIO gntirely to this one. The two however are not pre-
CAR AND

Founpry cisely identical. Here, the Car Company’s action prays

ComPaNY
v as follows :—

FARWELL. ot the trausfer and delivery of the said cars by the said company

'l‘ascl_lelteau to the defendants and their predecessors be declared fraudulent, null
J. and void, and be set aside. That the indenture of mortgage of the 12th
T of August, 1881, the resolution of the shareholders authorizing the
same, and the foreclosure and taking possession thereunder upon the
5th of October, 1883, be also declared fraudulent, null and without
cftect, and be set aside so far as respect the said cars. That the said
South Eastern Railway Company be impleaded to hear said transfer,
indenture, resolution and foreclosure set aside and hear the final judg-
ment thereon. That the trustees, defendants, he adjudged and con-
demned to pay and satisfy the plaintiffs the sum of $45,556.97, damages
for the use and detention of said cars, from the 5th October, 1883, to

this date, with interest.

That the defendants be ordered not to use, and be enjoined and
prevented from holding or using, said cars or any of them, as long as
said plaintiffs shall not be paid therefor the sum of $45,556.97 with
interest, and be condemned to surrender and deliver the said cars within
fifteen days from the final jndgment to be pronounced in the case in
as goud order and condition as when taken by the said trustees, to a
guardian to be named by said court, and that the same be sold in satis-
faction of the plaintiffs’ claim, and in default of so doing and failing
to deliver the same that they be adjudged and condetaned to pay jointly
and severally the said sum of $45,556.97.

By these conclusions, the car company do not ask
for a direct personal condemnation against the trustees.
Neither do they claim the cars themselves, they merely
claim a jus ad rem on them, and that they be sold, en
Justice, in satisfaction of their claim. It is only on the
failure by the trustees to deliver up these cars so that
they be so sold, that the car company ask, that they,
the trustees, be condemned to pay the plaintifis’ claim.
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And I cannot see that it would have been possible, in
any case, upon these conclusions, to condemn the trus-
tees to pay the amount claimed, without option, as the
Superior Court has done.

This action, I notice, was instituted in December,
1886, over 8 years after the trustees entered into pos-
session of the railway. The argument of counselat bar
had led me to understand that the car company based
their action on a claim to a right of privilege, as unpaid
vendors. There is not a word of it, however in their
declaration. The only grounds of their conclusions are
that the deed of trust of 1881, and the delivery of
possession in 1883, were fraudulent, null and void, and
strange to say, though the general issue was pleaded,
only one witness was examined by the plaintiffs, and
that one, merely as to the necessity of these cars for
the working of the railway. An admission covering
certain facts is to be found in the record, but there is
nothing in it that can be connected in any way what-
ever, that I can see, with the plaintiffs’ allegations
of fraud. The insolvency of the railway company,
in 1883, when they bought these cars, is admitted,
but I-fail to see that the trustees, authorized by Act of
Parliament to take possession of the railway, and
everything connected with it, including these very
cars, as security towards the bondholders, can be said
to have participated in a frand, when they did the
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very thing the statute was passed to authorize. If a -

fraud at all, all I can say is, that it was a fraud author-
ized by statute, and a statute enacted precisely because
the railway company was insolvent. It is not even
proved that when they entered into possession on the
5th October, 1883, the trustees were at all aware of
the car company’s claim against the railway company.

Upon the general issue alone the plaintiffs’ action

2
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1890 it seems to me, fails. But were it otherwise on that
Warr- first plea, and taking it for granted that it may be
PRIGE gathered from the general allegations of their declar-

Farween. ation that their claim is based on their privilege as

‘Tme unpaid vendors, on the defendants’ exception, by
851:"‘:;0]) which they plead the privilege and mortgage given
Fouxpry by the statute on this railway and all its rolling stock
COM::_ANY in favor of the mortgage bondholders, the result must

Farwern. be the same.
Pascherean 1t is clear that by the deed of trust of 1881, as I said

_J- in the previous case, the railway and everything con-

nected with it became a security towards the bond-
holders with a first lien, privilege or mortgage on
everything thereby conveyed, either moveable or
immoveable, comprising all cars, locomotives, tenders,
etc., etc., then owned by the company, or that might
from time to time thereafter be acquired by the com-
pany. Now the very cars upon which the plaintiffs
claim a right became, by operation of the statute, at
the very moment they came into the railway company’s
possession, and whether they are to be considered as
moveable orimmoveable property, affected and charged
as security to the bondholders, with right of priority
over all other creditors, including the privileged
unpaid vendor. And even if it might be contended
that this privilege and lien did not so attach immedi-
ately at the moment the railway company bought
these cars and added them to their rolling stock, it
seems to me unquestionable that, when on the 5th of
October, 1883, the trustees got possession of them with
the railway, as pledgees by antichresis, as additional
security to their statutory mortgage, their droit de
rétention became a first charge and lien, with priority
over every other creditor, even the unpaid vendor, and
that consequently the trustees cannot be dispossessed,
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except upon payment of all accrued interests on these
bonds. Article 2001 C. C.

To give the plaintiffs a right of preference over the
trustees, or to deny to the trustees the droit de rétention
on these cars, would clearly be setting the statute at

‘naught. Under article 1543 civil code, (article 5811
Revised statutes) the right of an unpaid vendor to de-
mand the rescission of the sale of moveable things can

only be exercised while the things sold remain in the

possession of the buyer. The railway company here
were the buyers, not the trustees. The contention that
they, the company, acted merely as agent or zego-
tiorum gestor for the trustees is untenable. I have
referred to this point in the previous case. The railway
company was then the owner in possession with a
statutory mortgage on the property in favor of the
bondholders. When the statute gives to the trusteesa
lien or mortgage on the railway, it clearly implies that
the trustees were not, at first, to be owners. One does
not require a lien or mortgage on his own property for
the payment of his claims. Then the statute and the
deed provide when and under what circumstances the
trustees might become later absolutely owners of the
railway. This also implies that they were not yet
owners, and still further, there was no price of sale, so
there was no sale ; pretium is a requisite of this con-
tract, as much as res et consensus. The fact that trus-
tees for the bondholders, benefited by the sale of these
cars to the railway company does not help the plaintiffs.
A hypothecary creditor always benefits from the im-
provements made and expenses incurred by his debtor
on the property hypothecated.

As to the unpaid vendor’'s right of revendication,
under article 1998, civil code, it clearly cannot be
claimed by the plaintiffs. 1st, because they had

given delay to the railway company for the payment
235
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1890  of these cars. 2nd, because those cars are now in the
Wani- hands of a third party. 8rd, because they are too late.
BBI:}"GE Articles 1998, 1999, civil code, and cases cited in de

Farwert. Bellefeuille’s code under these articles; Rhode Island

Taz V. South Eastern (1). I need not dwell on this any

8:;{?;% longer however, as the action here is not one of reven-
Founpry dication.

COM::ANY But further are these cars now moveable property ?
Farwerl. It is a well established jurisprudence that the rolling
Taschereau Stock of a railway is immoveable property and part of
_i_ the freehold. The appellants argue, however, that the
immobilisation of a moveable does not operate against
its unpaid vendor. Admitting this to be so, and the
weight of authorities now seems to incline that way,
the rule applies only between the vendor and the
vendee as long as the vendee is in possession of the
thing sold, but does not operate against a third party
who comes into possession of an immoveable to which
are attached moveable things, which by law are im-
moveable par destinalion, nor against a mortgaged
creditor. I think that the point is now not open to
" discussion. Irefer to the cases of Chrétien (2), and
Camus (8), in that sense. So that, putting aside the
general rule that “les meubles n'ont pas de suite (4),”
on this other consideration, I do not see how the action
can be supported. The immobilisation takes effect
against an unpaid vendor in favor of the mortgaged
creditor, even if the buyer.is still in possession. Mar-

cadé (5), says i—
Laseconde question est de savoir si la résolution de la vente mobi-
liére, qui est impossible quand le meuble vendu est passé dans les
mains d’un tiers de bonne foi qui ’a acheté ou regu en gage, est égale-

ment impossible quand ce meuble est devenu immeuble par destina-
tion et qu’il se trouve soumis au droit d’un créancier hypothécaire de

V’acheteur.
(1) 31 1. C. J. 86. (4) Laurent 29 Vol., No. 478;
(2) 8. V., 36-2-347. Bourjon, 1 Vol. No. 145.

(3) S. V. 40-1-412. (5) Vol. 6, p. 301.
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Mr. Troplong (addit. au No. 465) et plusieurs arréts décident que
la résolution. peut encore avoirlieu. L’acheteur disent-ils en substance,
n’a pas pu transférer plus de droits qu’il n’en avait lui-méme ; or la
transformation ‘du meuble en immeuble par destination ne met pas
cet acheteur & labri de l'action du vendeur, la preuve en est dans
Tarticle 593, puisque la loi, aprés avoir prohibé en principe, dans
Particle 592, la saisie exécution des meubles immobilisés par desti-
nation, la permet dans cet article 593, au vendeur non payé. Cette
dectrine nous parait inexacte, et nous pensons, avec Mr. Duvergier
(1439) et des arréts postérieurs 4 ceux indiqués ci-dessus, que Vaction
résolutoire n’est pas admissible ici.

Il est trés vrai que du vendeur 4 ’acheteur I’immobilisation dont
il s’agit ne nuit en rien au droit de ce vendeur, mais il en est autre-
ment entre le vendeur et le tiers qui acquiert un droit sur le meuble
vendu, et il est faux de dire que le tiers ne puisse pas avoir plus de
droits que n’en aurait I’acheteur. Mr. Troplong reconnait que, vu
Peffet de la possession de bonne foi sur les choses mobilidres, celui &
qui le menble aurait été revendu par mon acheteur serait & abri de
mon action en résolution, tandis que mon acheteur, lui, s’il avait
encore le meunble, ne pourrait pas s’en garantir. ,

Le tiers peut donc avoir plus de droits que l'acheteur, et -c'est
tout simple, puisque c’est un effet de la bonne foi de ce tiers, bonne
foi dont I’acheteur qui ne paye pas ne saurait argumenter. - Si celui &
qui le meuble a été revendu est & P’abri de Vaction résolutoire, s’il en
est de méme du créancier dont ce meuble est devenu le gage mobilier,
pourquoi en serait-il autrement de celui dont il est devenu, par son
immobilisation, le gage hypothécaire ?

Le droit de ce dernier n’est pas moins favorable, et ¢’est avecraison
que la jurisprudence se fixe dans ce sens !

See in the same sense, Pont (1); Aubry & Rau (2)

also say :

I1 importe peu, quant aux immeubles par destination, que les
objets réputés tels aient déja existé en cet état au moment
de Détablissement de DIhypothéque, ou que le propriétaire de 'im-
meuble hypothéqué ne les y ait attachés que plus tard. On doit en
conclure que le vendeur d’objets mobiliers, par exemple de machines
incorporées par l'acheteur & I'immeuble hypothéqué, ne peut exercer
ni 'action résolutoire ni le privilége établi, par le No. 4 de 1’art. 2102
au détriment des créanciers hypothécaires de ce dernier, qu’ils soient
antérieurs ou postérieurs a la vente.

See also Zacharige (3) and Dalloz (4).

(1) 1 Vol. No. 154, (3) 5 Vol. P. 143, note 27.
(2) Vol, 3, p. 409. (4) 87-1-394,
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According to these authors, these cars are now
immoveable property, as forming part of the railway,
and the trustees’ mortgage and privilege on the rail-
way extends to them, even if they, the trustees, were
not vested with the possession.

A case of Detouche c. Neustadt (1), in the Cour de
Cassation is in point.

See also Philion v. Bisson (2), and article 2017, civil
code. ,

But if they are moveables, the plaintiffs are not in a

better position.
Le droit de résolution et le privilége supposent que l’acheteur est
encore en possession de la chose (3).

The Colebrook Rolling Mills v. Oliver (4), Thibaudeau
v. Mills (5).

See also Laurent (6); Bédarride, Achats et Ventes (7).

Article 1996, civil code, relating to disbursements in-
curred for the preservation of the property has been
cited by the appellants, but it hardly applies to the
facts of this case. But should it apply, the statute
here again intervenes, and sets at rest all possible con-
troversy as to the relative rank of the claim for these
expenses, or that of the unpaid vendor’s and that of the
trustees, by enacting that the trustees shall be first.

Another point upon which there can be no doubt, is
that when the vendor has given credit, the pledgee’s
claim has priority over the vendor’s (8).

And again :—

La résolution de la vente mobiliére & la poursuite du vendeur non
payé ne peut avoir lien contre un tiers & qui le meuble a passé de
bonne foi en gage (9).

Article 417 civil code, which enacts that the pro-

(1) S. V. 68,1. 9. (7) Nos. 327, 328.

(2 23L.C.J. 32 (8) See 1 Pont, No. 152, art.
(3) 29 Laurent, No. 471. 2000, C.C.

4) 5Q. L. R. 72. (9) S. V. 38, 2, 97, Moss v. St.
(5) M. L. R. 1, Q. B. 326. Jean, 15 R. L. 353.

(6) 29 Vol. No. 526, Nos.470,487.
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prietor must re-imburse to the possessor the necessary 1890
expenses incurred on the property, was alsoinvoked by Warr.
the plaintiffs and is referred to by the Superior Court, P*Pe*
butit has no application. The expenses here were made FarweLr.
by the railway company as owners in full possession pgg
and for themselves. The plaintiffs sold these cars to gfg“g%
the railway company, and, on that sale, they have no Fouxpry
personal action against the trustees. This article, if it COM; ANY
applied at all, would give an action to the railway FarRwEeLL.
company against the trustees, but cannot give one to Tascherean
the car company. J-
Axrticles 1048 and 1046 civil code, were also relied
upon by the Superior Court. This last article enacts
that he whose business has been well managed by a
negotiorum gestor is bound, 1st, to fulfil the obligations
that the negotiorum gestor has contracted in his (the
person whose business has been well managed) name,
2dy., to indemnify him for all the personal liabilities
which he has assumed, and 3dly., to reimburse him all
necessary or useful expenses. In the Wallbridge case,
the Superior Court treated the railway company pend-
ing their possession after the deed of trust, as the
negotiorum gestor of and acting for the trustees. This,
in that case, under article 1046, would have given an
action to the railway company against the trustees,
but not to the plaintiff. The railway company did not
contract with the plaintiff Wallbridge in the trustees’
name, and it is not pretended that they did. Then the
railway company were not negotiorum gestor at all for
Wallbridge, as I said in that case. In the present
case, the Superior Court, another judge presiding, held
that it is the Ontario Car Company that was the nego-
tiorum gestor for the trustees. I cannot adopt that view
of the facts. I cannot see how the Ontario Car Company,
by the simple fact of selling cars to the railway com-

pany acting for itself became the negotiorum gestor of
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1890  the trustees. By this line of reasoning the bondholders,
Wart- instead of a security on this railway, would have been
PRIDGE ~ Jiable to all the expenses even before getting the con-

Farwert. trol and revenue.

Tz Astothepleaofres judicata. 1t appears on this record
gf{f“gg that, in previous actions, the present plaintiffs attempt-
Fouspry ed seizure en revendication of these verysame cars, and
COM;ANY that by judgments, which are now chose jugée, these
FARWELL. seizures were quashed on the ground that these cars
Taschereau Were now immoveable property, as forming part of the

g rolling stock of this railway.

Le vendeur qui a succombé sur la demande en revendication d’objets
mobiliers, est-il ensuite recevable 4 former une demande en résolution
de la vente des mémes objets ? Non, suivant Ja Cour de Cassation, (1).

The annotator however brings strong arguments
against that decision, and I do not determine this ques-
tion of res judicata. 1 would hesitate, however, to say
that it is not res judicata between the partiesthat these
cars now form part of the freehold. The seizures were
quashed on that only ground.

L’auterité de la chose jugée s’attache aux motifs d’'un jugement
quand ils ont été sanctionnés par le dispositif (2).

It might perhaps have been contended that the
plaintiffs’ action was nothing else but the action
Pauliana, to set aside the deed of August, 1881, as made
in fraud of creditors. Articles 1039 and 1040, however,
would have been in their way, apart from the statute
of 1880, passed for the very purpose of authorizing that
deed. That is probably why they have not attempted
to support their action, as one of that character.

I would dismiss the appeal.

Since I wrote down these reasons for my conclusion
it has been suggested by my colleagues that, as the

(1) S. V., 37-1-42. 7 Vol. des oblig. par. 291; S. V.

2 S. V. 76-1-448 —81-2-145 ; 39, 1, 119 ; Dalloz, 88-2-210.
Bounnier, 2 Vol. 459 ; Demolombe, .
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deed puts upon the trustees the obligation to pay the
running expenses of the road, they are liable for the
appellants’ claim. But I cannot adopt this conclusion.

I. I read the deed as stipulating that the trustees,
after they come into possession, shall be bound to pay
the expenses of the road incurred during their posses-
sion, but cannot see that they covenanted to pay the
expenses incurred or expended by the company itself
during the possession by the company.

2. Such a construction of the deed would put on the
trustees all the debts incurred by the company, even
those incurred prior to the deed of trust.

3. If this was the true construction, the statute of
1881 would have been altogether unnecessary, and
I take that statute as a legislative interpretation that
the bondholders’ lien has priority over all other
creditors whatever.

4. By this construction, the enactment which gives

to the mortgage bond holders a first lien on the road
and all its appurtenances is set at nought.
- 5. This construction has not been thought of, even
by the appellants and is inconsistent with their decla-
ration and particularly with their conclusions, as,
were it to prevail, it would necessarily entail a direct
condemnation against the trustees for the amount
claimed, with execution, of course, against the railway
itself and all its appurtenances, a condemnation which
in this case would clearly be uitra petita.

6. Even if that was the true construction of the
deed, the appellants’ action should fail for want of
privity of contract: as it is clear that a covenant
between the company and the trustees that the trustees
should pay the expenses incurred by the company
would not give to the appellants a right of action
against the trustees.

1890
A
‘WaLL-
BRIDGE
.
FARWELLL.
THE
ONTARIO
CaAR AND
Founpry
CoMPANY
2.
FARWELL.

Taschereau
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1890 GwyYNNE J.—The decision in these cases must
Warr- depend upon the construction to be put upon the
BRIDGE  terms and provisions of the trust indenture by way of

v.
Farwert. mortgage, executed by the South Eastern Railway

e Company, under the authority of the Quebec Statutes,
8??;;?) 43 and 44 Vic,, ch. 49, and 44 and 45, Vic., ch. 43.
Fousprr By the former of these acts the company was author-
COMinNY ized to issue certain bonds and, for the purpose of
FarwELL. gecuring the payment of the same and interest thereon,
Gwynne J. to convey the railway, franchise and all property,
T rights and interests owned, possessed or enjoyed by it,
and the tolls, income, profits, improvements and
renewals thereof, and additions thereto, to trustees in

trust for that purpose, and it was enacted that the
trustees to whom such conveyance should be made

should be designated by the shareholders at a meeting

of the shareholders authorizing the issue of said bonds,

and that the said conveyance should be made in such

form as the shareholders at such meeting should direct,

and that the company and the said trustees might
therein, among other things, stipulate as to who should

have possession, management and control of the said
franchise and other property therein conveyed, and

receive the tolls and income thereof, and how the same

should be applied and disposed of, while such bonds

should be outstanding, as well before as after default

should be made in the payment thereof, or of any of

the coupons thereto attached, and might make such

other provisions therein, not contrary to law, as might

be considered necessary or convenient for the purposes

of such trust: and the trustees were by the act
authorized, upon default being made in payment of

the said bonds or coupons, to take possession of and

run, operate, maintain, manage and control the said
railway and other property conveyed to them as fully

and effectually as the company might do the same;
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and it was further enacted that the said conveyance 1890
should be to all intents valid and should create a first Wapt-
lien privilege and mortgage upon the said railway PFDS®
and other property thereby conveyed: and it was FArweLL.
expressly declared that neither the said company, who  Tag
were the proprietors of the road at the time of the 8?:“;‘;%
passing of the said act, nor those contemplated to Fouspry
become proprietors under the act, namely the trustees, COM;’ ARY
and, eventually, the bondholders, should have power FaRWELL.
to close or cease running any part of the said road. Gwyane J.
Under the authority of these acts the trust indenture ™=
therein referred to was executed by the company to

certain trustees therein named, whereby, after recital

of the issue of the bonds, authorised by the act, the
company granted, bargained and sold to the trustees,

the railway of the company as the same was then

located and constructed, and as the same might there-

after be located and constructed; and all branches
thereafter to be built, and all the lands, &c,, &c., then

owned or that thereafter might be acquired by the
company for the uses of the railway, together with the
franchises of the company, and all rights secured to

the company by its charter, and also all cars, loco-
motives, tenders, wood, ties, steel and iron rails, tools,
machinery, supplies, and personal property of every
description then owned by the company, or that

might from time to time thereafter be acquired by the
company for the purpose of operating and maintaining

the said railway and-transacting the business thereof,

and also all the right, title and interest of the company

in two certain railways, called the Newport and
Richford railways and the Lake Champlain and St.
Lawrence Junction railway, to have and to hold to the

trustees upon the trusts thereinafter specified and,

among such trusts, upon trust, that until' defaunlt

should be made in the payment of the said bonds, or
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of some portion of the interest thereon, and such
default should continue for the space of 90 days, the
company should be entitled to retain possession of all
of the railway property, rights and interests thereby
conveyed and to run, operate and manage the same,
and to take and receive all and singular the tolls,
receipts, income and profits of the same and the busi-
ness thereof for their own use, benefit and advantage,
in all respects as fully and absolutely as if the inden-
ture had not been made; but that upon such default
happening then the trustees should be entitled, and
have the right, to take and receive immediate posses-
sion of the said railway, and all the property, rights,
and interests by the said indenture conveyed, and to
run, operate, and manage the same, and to take and
receive all and singular the tolls, receipts, income and
profits of the same and the business thereof, as fully
and absolutely as the company might otherwise do,
and use, pay out, and disburse said tolls, receipts,
income and profits in the payment and settlement of
all expenses of running, operating, managing, and
maintaining the said railway and other property,
rights and interests thereby conveyed, including all
rents due for the use of any and all railways and pro-
perty leased to the company, as specified in the leases
thereof, or agreements in respect thereto, and all
expenses and liabilities incurred by the trustees their
successors and assigns in that behalf, and a reasonable
compensation to them for their services: and also all
expenses of renewing, repairing, and increasing the

_said railway and other property for the purpose of

keeping the same in good condition for the transaction
ofthe business thereof; and all taxes and assessments on
said property thereby conveyed, and all legal claims
thereon arising from the operating of said railway,
including damages caused by accidents, and all other
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charges, and the balance of said tolls, receipts, income 1889
and profits, after paying or providing for the payment w,rr-
of all and singular the expenses and payments afore- BRI;’_GE
said, to use, pay out and disburse semi-annually to Farwrrr.
the owners and holders of the bonds aforesaid,and the ‘1.
residue, after paying all such bonds to the company. 85:'5:;%
Now in the month of November, 1883, the plaintiff, Founpry
Wallbridge recovered a judgment in the Superior COM::_ ANY
Court of the Province of Quebec, against the South FarwerL.
Eastern Railway Company for the sum of $7970.00 and Gw;l—n—c 7.
interest for lumber and ties supplied to the company,
for the necessary use and working of the railway,
between the months of August, 1881, and September,
1883, and the plaintiffs, the Ontario Car and Foundry
Company, in the month of July, 1884, recovered three
several judgments against the railway company for
the sum in the whole of $45,556.97, exclusive of
interest for,—1. 200 railway platform cars delivered
to the railway company in the month of February,
1883, for the necessary use and working of the railway.
2. for 50 coal cars delivered to the company in the
month of May, 1883, for the like necessary use and
working of the railway, and,—8. for 20 cattle cars
delivered to the company in the month of July, 1883,
for the like necessary use and working of the railway.
On the 5th October, 1883, the trustees under the said
trust indenture took possession of the railway and of
all the above material and plant so as aforesaid sup-
plied for the necessary use of the railway; and made
use thereof under the provisions of the said act 48 and
44 Vict. ch. 49, and of the said trust indenture, in
operating and working the said railway which, by
the act, they were under the obligation to continue to
run and operate, and the question is whether, for the
purpose of obtaining satisfaction of the said judgments
which still remain wholly unsatisfied, the parties who
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1890 supplied the materials and plant above described, and
Waze- which was all necessary for the working of the railway,
PRIPGE  have any remedy against the trustees personally, or

FarwerLL. against the receipts, income, and profits coming to

Tae  their hands from the working of the railway and the
gi‘:*’g‘l’) use of the said material and plant.

Fouxpry  That the bondholders, in whose interest and for

COM:ANY whose benefit the trustees are operating, as they are

FarwELL. by the act obliged to keep the railway in operation,

Gwynne J. have obtained the benefit of the plant and material in

— question there can be no doubt; and as deriving the

benefit, it is not unreasonable that some provision for

such a case should have been made in the trust inden-

ture; it would certainly, I think, be but just and

equitable that there should be, and the only question

appears to me to be whether there has been. If the

material and plant had not been provided by the

company, the trustees, I apprehend there can be no

doubt, would have taken possession much sooner than

they did, and, upon taking possession, in order to

operate the railway as they were obliged by the statute

to do, in the interest of the bondholders, must needs

have supplied themselves with the material and plant;

and, in that case they must have been personally

responsible, to whomsoever should supply it, for the

price thereof: but the material and plant in question

having been delivered to the railway company before

the trustees took possession, although the latter, as

trustees of the bondholders, derive all the benefit and

could not continue to operate the railway without

such material and plant they, cannot, I agree in think-

ing, be made personally responsible. It was argued, that

the true construction of the trust indenture is that the

company’s possession of the railway, after the execution

of the indenture prior to the railway being taken pos-

session of by the trustees, was as agents merely of the
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trustees, in whom the property was vested by the trust 1890
indenture, and that, therefore, the trustees should be Wanp.
held to be liable for material and plant, necessary to PRPSE
keep the railway in operation, provided for the benefit Farwerr.
of the trustees by their duly authorised agents; but ‘g
this contention cannot be entertained in face of the 8;“?;‘;%
express provision in the trust indenture that until Fouspry
defanlt the company should be at liberty to retain COM;’_ANY
their possession of the railway, &c., &c., &c., for their FARWELL.
own use, benefit, and advantage, as fully and abso- G\v;—ne J.
lutely as if the indenture had never been made. The
statute, however, enacts that it is whatever the
“ conveyance,” that is, the trust indenture, provides for,
that shall become a first lien privilege and mortgage
upon therailway and other property thereby conveyed.
Now, the trust indenture in express terms provides
for many things as being payable out of the income
and receipts from the railway before anything shall be
paid to the bondholders.

The trustees, on behalf of the bondholders, are by
the statute bound to keep the railway in operation,
consequently all claims and expenses incurred by the
trustees in their operating the railway became a first
charge upon the income and receipts coming to their
hands, as a necessary incident upon the obligation
imposed upon them to keep the railway in operation,
without any express declaration in relation to such
claims and expenses. However, the trust indenture
apparently, ex majori eauteld, does declare the trust
purposes towards which the trustees shall apply the
income and receipts coming to their hands, namely :—

1st. in payment of all expenses of running, operating,
managing and maintaining the railway and other
property vested in them by the trust indenture, in-
cluding all rents due for the use of any railway leased
to the company.
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2nd. In paying reasonable compensation to them-
selves for their services.

8rd. In payment of all expenses of renewing, repair-
ing and increasing the railway and other property for

.the purpose of keeping the same in good condition for

the transaction of business.

Now, these trust purposes so declared, seem to cover
and include everything having relation to expenses
and claims arising from the operating of the railway
by the trustees. But the trust indenture provides fur-
ther, that the trustees, out of the income coming to
their hands from the railway, shall pay:

4th. “ All taxes and assessments, and all legal claims
on the property thereby conveyed, arising from the
operating of the railway, including damages caused by
accidents and all other charges.”

A1l charges and claims of the nature comprised -
under this last head, which should arise or accrue
during the period that the trustees should be operating
the railway, had already been provided for in express
terms ; the question, therefore, appears to me to be re-
solved simply into this; is this provision to be con-
strued also as wholly and solely relating to claims and
charges azising while the railway is being operated by
the trustees? To my mind, there appearsto be a diffi-
culty in so construing it, for, as already observed, the
previous provisions in express terms provided for the
application of the income by the trustees towards the
payment of every one of the items enumerated under
this 4th head, if they occurred while the railway was
in the possession of and operated by the trustees; the
implication, therefore, would seem to be that what is
here provided for cannot be limited, at least, to matters
occurring wholly during the period that the railway
is so operated. Sufficient provision had already been
made for the payment of all taxes accrued during the.
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possession of the railway by the trustees, as expenses 1890

necessarily incident to their running, operating, mana- Warr.

ging and maintaining the railway and other property R

in. good working order and condition. Now, assuming Farwrcr.
taxes to have accrued due and payable before the T, ‘
trustees took possession, which still remained unpaid 8:;“;;%
after they had taken possession, they surely would be Fouxpry
justified under this provision of the trust indenture in Comf)f‘m
paying out of the income coming to their hands all FarweLr.
taxes which were over due before they took possession. Gwynne J.
Taxes, it may be said, stand on a peculiar footing—
granted—but in this sentence in which this provision
as to taxes is made, the other cha;rges mentioned are
connected by the copulative “and all legal claims,”
&c., &c., &c. Is there, then any reason why the
trustees should not in like manner, under the lan-
guage of this provision, be justified in paying and, if
justified, liable to be compelled to pay, out of the
income coming to their hands * all legal claims arising
from the operating of the railway, including damages
caused by accidents and all other charges,” which
had occurred in connection with the operating of the
railway prior to their taking possession and which
then still remained unpaid? As, for example, sup-
posing that while the railway was worked by the
company the wages and stipend of those engaged in
working it had not been paid in full but that a portion
had been suffered to fall into arrear, would not the
trustees upon their taking possession and finding such
wages and stipend to be in arrear, be justified under
this provision in the deed, in paying such arrears by
degrees out of the income and receipts coming to theii
hands? Again, supposing that an accident had
occurred on the railway a day, a week or a month or
more before the trustees took possession, which
accident had caused damages to individuals the amount

-

2
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1882 of which had not yet been ascertained, or that it had
Wan-  been ascertained but not yet paid,when the trustees took
PEOSE possession, would not the trustees be justified, under

YarweLn. this provision in the trust indenture, in applying, and

Tas  if justified, could they not be compelled toapply, some

gi‘;“fég portion of the monies coming to their hands towards

Founory payment of such damages? And if they would be so

COME_ AT justified and could be compelled so to do why should

FARWELL. they not be equally justified in paying, and be equally

Gw;;;, J. liable to be compelled to pay, all other charges which,

™ like those in the present case, are for the direct im-

provement and beneficial increase in the value of the

property vested in the trustees, and absolutely neces-

sary for the operating of the railway by them on their

taking possession, although such charges accrued

due and payable three months or more or it might be

only a week or a day before the trustees should take
possession ?

The peculiar language of the trust indenture in de-
fining the trust purposes to which the trustees are aun-
thorized, and directed to apply the income and receipts
coming to their hands, present a great difficulty, as it
appears to me, in limiting the authority and direction
to matters accruing wholly while the railway is in the
possession of the trustees, and being worked by them,
but if the plaintiffs be entitled to relief in virtue of the
provision of the trust indenture, under consideration,
it would be by an equitable decree framed with due
regard to the other necessary appropriations of the in-
come, in accordance with the provisions of the trust
indenture, a decree which could not be made in the
present actions, which are not framed for that purpose,
but are framed solely for the purpose of obiaining
judgment against the trustees personally, which, as I
have already said, I concur in thinking that the facts
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and law do not warrant. I must concur, therefore, in 1890

dismissing the appeals. WALL-

BRIDGE

.
PArTERSON J.—I concur in dismissing these appeals Farwerr,
on the grounds stated by my brother Taschereau. I g
also agree with the views expressed by my brother OXTaRIo

Gwynne whose opinion I have read, so far as they lgggxﬁgg
affect the present actions in which the trustees person- COM:'ANY
ally are charged. - FARwELL,

I am not prepared to express an opinion as to the Patterson J.
trustees being justified, and being compellable in any
other form of action to provide for claims such as those
of these plaintiffs. By the terms of the mortgage deed,
they are to hand over from time to time to the com-
pany all surplus income not required for the payment
of the overdue bonds and coupons. Such surplus
moneys, if any such should be forthcoming, would
form a fund to which these plaintiffs could have
recourse. But to construe the trusts as including
among the specified charges debts incurred before the
trustees took possession of the road, thus giving those
.debts priority over the bonds and coupons, would seem
to be in effect abandoning the limit of $12,000 a mile
or $2,000,000in all, affixed by the statute to the borrow-
ing powers accorded to the company, and so far impair-
ing the security offered to purchasers of the bonds.

I should, therefore, require to consider maturely the
suggestion that the income in the hands of the trustees
was chargeable with debts of this class in any form of
action, before venturing an opinion upon it.

Appeals dismissed with costs.
Solicitors for appellants : Laflamme, Madore & Cross.

Solicitor for respondent: Jas. O’ Halloran.
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ARTHUR W. GODSON (PLAINTIFF)...... APPELLANT §

AND

— THE CORPORATION ON THE CITY

OF TORONTO AND JOSEPH E.; RESPONDENTS.
McDOUGALL (DEFENDANTS)........

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Prohibition—Restraining inquiry ordered by city covnctl—R.S.0. {1887)

¢. 184 s, 477—Functions of county court judge.

The council of the City of Toronto, under the provisionsof R. 8. O,

(1887) c. 184 s, 477, passed a resolution directing a county court
judge to inquire into dealings between the city and persons who
were or had been contractors for civic works and ascertain if the
city bad been defrauded out of public monies in connection with
such contracts ; to inquire into the whole system of tendering,
awarding, carrying out, fulfilling and inspecting contracts with the
city ; and to ascertain in what respect, if any, the system of the
business of the city in that respect was defective. G. who
had been a contractor with the city and whose name was mention-
ed in the resolution, attended before the judge and claimed that
the inquiry as to his contracts should proceed only on specific
charges of malfeasance or misconduct, and the judge refusing to.
order such charges to be formulated he applied for a writ of pro-
hibition.

Held, affirming the judgment of the Court of Appeal for Ontario,

Gwynne J. dissenting, that the county court judge was not acting
judicially in holding this inquiry; that he was in no sense a court
and had no power to pronounce judgmentimposing any legal duty
or obligation on any person ; and he was not, therefore, subject
to control by writ of prohibition from a superior court.

Held, per Gwynne J. that the writ of prohibition would lie and in the

circumstances shown it ought to issue.

APPEAL from a decision of the Court of Appeal for
Ontario (1) reversing the judgment of Mr. Justice
Robertson (2), who ordered a writ of prohibition to is-

PreEseNT.—Sir W. J. Ritchie C.J. and Fournier, Taschereau,Gwynne

and Patterson JJ.

(1) 16 Ont. App. R. 452 (2) 16 O.R. 275.
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sue to restrain the judge of the county court of the 1890
county of York from proceeding with an inquiry GoDSON

against the plaintiff. . pam
The Municipal Corporations Act (1), provides by Corrora-
TION OF
sec. 477, as follows: r5E CITY OF

“In case the council of any municipality at any TORONTO.
. time passes a resolution requesting the judge of the
county court of the county in which the municipality
is situate, to investigate any matter to be mentioned
in the resolution and relating to a supposed malfeas-
ance, breach of trust, or other misconduct on the part
of any member of the council or officer of the corpora-
tion, or of any person having a contract therewith in
relation to the duties or obligations of the member,
officer, or other person to the municipality, or in case
the council of any municipality sees fit to cause inquiry
to made into or concerning any matter connected with
the good government of the municipality or the con-
duct of any part of the public business thereof; and if
the council at any time passes a resolution requesting
the judge to make the inquiry, the judge shall inquire
into the same, and shall for that purpose have all the
powers which may be conferred upon commissioners
under the act respecting inquiries concerning public
matters ; and the judge shall, with all convenient .
speed, report to the council the result of the inquiry,
and the evidence taken thereon.”

Under this provision, the council of the city of
Toronto passed resolutions reciting that one Lackie, an
officer of the corporation, had been guilty of malfeas-
ance and breach of trust in his position of inspector of
materials furnished for work done for the city by con-
tractors, and specifying instances of such malfeasance,
one of them being that the plaintift had been allowed
to furnish material inferior to that called for by his

(1) R. S. O. (1887), ch. 184.
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1890 contract, and the county court judge was directed to
Govsox make an inquiry with a view of ascertaining the truth

rap - of the allegations against Lackie, and also
Corrora-  “ 2. To investigate and inquire into every matter
TIT]];O(EIIT(;I.FOF and thing connected in any manner with the past or
TOE’iTO' present relations which may have existed or do exist
between the city of Toronco, contractors and officials,
and other persons who are or who have been connect-
ed with this corporation, and which relations might
or may tend to unduly influence the action of the said
officials and persons in favor of said contractors when

dealing with them on behalf of the city.”

“3. To investigate and inquire into and ascertain
whether contractors or other persons wrongfully ob-
tained from the city of Toronto payment of moneys by
deception, fraud or other unlawful means, and if so,
who are the parties, and to what amount were such
moneys obtained unlawfully.”

‘“4. To investigate and inquire into the whole sys-
tem of tendering, awarding, carrying out, fulfilling
and inspecting contracts mnade with the city of Toronto,
and to ascertain’ whether the present system and con-
duct of that part of the public business has been or is
defective, and that the said county judge do report to
this council on as early a day as possible the result of
the inquiry into the matters and things referred, and
the evidence taken therein.”

The judge proceeded to hold an inquiry as directed
by these resolutions, and notice was given to plaintiff
that certain contracts in which he had been interested
would be taken up and investigated on a day
named. The plaintiff and his counsel attended
the inquiry in pursuance of this notice and claimed
that specific charges of misconduct should be formu-
lated which the judge refused to direct.

Eventually the plaintiff, on being informed that the
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judge intended to proceed to Chicago and take evi-
dence of a.witness there who had formerly been in plain-
tiff’s employ, applied to Mr. Justice Robertson for a
writ of prohibition to restrain from further prosecuting
the inquiry otherwise than as to the acts and conduct
of Lackie, the officer of the corporation named in the
resolution. Mr. Justice Robertson granted the writ (1),
but his decision granting it wasafterwards reversed by
the Court of Appeal (2). From the judgment of the lat-
ter court the plaintiff appealed to the Supreme Court
of Canada.

McCarthy Q.C. and T. P. Galt for appellant. As to
prohibition generally see Rex v. Justices of Dorset (3);
Bishop of Chichester v. Harward (4); Bacon’s Abr. (5);
Comyn’s Dig. (6).

As to the powers exercised by the county court
judge, see The State v. Young (7); Chabot v. Lord Mor-
peth (8); Reg.v. Hastings Local Board (9).

Prohibition will lie against other than courts. Reg.
v. Herford (10); South Eastern Railway Company v.
Railway Commissioners (11); Reg. v. Local Government
Board (12) ; Gould v. Capper (18) ; Mackonochie v. Lord
Penzance (14).

Biggar Q. C. for the respondent the City of Tronto
and Aglesworth Q. C. for the respondent McDogall
referred to Cuté v. Morgan (15); Rex. v. Justices of
Dorset (16); Poulin v. Corporation of Quebec (17);
Molson v. Lamb (18). ‘

Sir W. J. Rrrcaie C.J.—I am clearly of opinion that

(1) 16 O.R. 275. (10) 3E. &. E. 115.
(2) 16 Ont. App. R. 452. (11) 6 Q.B.D. 586.

(3) 15 East 598. (12) 10Q. B. D. 320,
(4) 1T. R. 650. (13) 5 East 366.

(5) Title Probhibition. (14) 6 App. Cas. 459.
(6) Prohibition A 1. (15) 7 Can. S.C.R. 1.
(7) 29 Minn. 474. (16) 15 East 589.

(8) 15 Q.B. 446. (17) 9 Can. S.C.R. 1S5

(9) 6 B. & S. 401. (18) 15 Can. S.C.R. 253
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the judgment of the Court of Appeal, in reversing the

Govsox judgment of Mr. Justice Robertson who had granted a

v,
THE

writ of prohibition in this case, was right and should

Corrora- not be disturbed The proceeding before the county

TION OF

rHE Crry op cOUrt judge was, in my opinion, in no sense a judicial

ToRroxTO.

proceeding. The city was empowered by law to issue

Ritchie J.C. the commission to the county judge to make the in-

quiries directed in this case. The object of such in-
quiry was simply to obtain information for the council
as to their members, officers and contractors, and to
report the result of the inquiry to the council with the
evidence taken, and upon which the council might in
their discretion, if they should deem it necessary, take
action. The county judge was in no way acting judi-
cially ; he was in no sense a court ; he had no powers
conferred on him of pronouncing any judgment,decree
or order imposing any legal duly or obligation what-
ever on the applicant for this writ, nor upon any other
individual. The proceeding for prohibition in this case
was, therefore, wholly unwarranted, and the appeal
should be dismissed with costs.

FourNIER and TasCHEREAU JJ. concurred.

GwYNNE J.—By sec. 477 of the Municipal Act, ch.
184, of the Revised Statutes of Ontario, it is enacted
that (1)

Now, the powers thus imported into the above act
from the act respecting inquiries concerning public
matters, ch. 17T R. 8. O,, are:

The power of summoning before the judge any party or witnesses,
and of requiring them to give evidence on oath, orally or in writing,
or on solemn affirmation if they be parties entitled to affirm in civil
matters, and to produce such documents and things as the judge shall
deem requisite to the full investigation of the matters referred to him
to inquire into ; and the same power to enforce the attendance of wit-
nesses, and to compel them to give evidence and produce docnments

(1) See p. 37.
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and things as is vested in any court in civil cases; but no party or 1390

witress shall be compelled to answer any question by his answer to
Gopsox

which he might render himself liable to a criminal prosecution. ».
Now, it is to be observed that the person authorized CO;I;,%};A_

to make whatever inquiry is authorized is designatedTI'ITE{‘Oé“I -

in his official character only as ““ the judge of the coun- Toroxro.

ty court of the county in which the municipality is Gwymme J.

situate,” and the subjects which he is, by the statute, —

authorized in this very exceptionable manner to in-

quire into, and the powers which are vested in him in

relation to such matters, are, as it seems to me, two-

fold; the first affecting the persons whose conduct is

to be inquired into, and the second affecting the sys-

tem, practice, or procedure in use in the conduct of

the affairs of the municipality, with a view to the im-

provement of such system, practice or procedure, if

necessary, for the good government of the municipality-

It is with the first of these alone, namely, the powers

vested in the corporation and the judge as affecting

persons, that we are concerned in the present case.

With reference to the persons affected by the act the

resolution which the council is authorized to pass in

order to put in motion against them the functions by

the act vested in the judge is a resolution requesting

him to investigate some matter to be mentioned in the

resolution of the nature of malfeasance, breach of trust,

or other misconduct supposed to have been committed

either by a member of the council, or by some officer

of the corporation, or by some person having a contract

with the corporation. Legislation of this nature.so open

to abuse as, in view of the matters in contestation here,

and of the construction put upon it on behalf of the

respondents, it appears to me to be, should, in my

judgment, be so construed as as to confine the powers

proposed to be conferred by the act within the strictest

construction of its letter.
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1890 Now, in order to give to the judge any jurisdiction
Gobsox to exercise any of the powers vested in him by the act
rnp  the resolution of the council must, as it appears to me,

Corpora- specify some act, matter or thing, either in the nature
T,f,;"&&“gwf malfeasance, breach of trust, or other named mis-

Toroxto. conduct, which is charged as supposed to have been
Gwynne J. committed by some named member of council, or officer
of the corporation, or person having a contract with
the corporation. A resolution, for example, requesting
the judge to inquire whether any malfeasance, breach
of trust or other misconduct had been committed by
any member of council or officer of the corporation, or
any person having a contract with the corporation,
would be absolutely void, and under such a resolution
the judge would not become vested with any jurisdic-
tion over any person under the act. To call into ac-
tion the functions vested in the judge by the act some
Specific matter, act or thing of the nature of malfeas-
ance, breach of trust, or other misconduct must, in my
judgment, be mentioned in the resolution as being
alleged as supposed to have been committed by some
named member of council, officer of the corporation,
or person having a contract with the corporation, and
no other person is affected by the resolution, nor is any
of the above persons, except as to such matters as are
specifically stated in the resolution as being supposed
to*have been committed by some or one of the persons

named in the resolution as and being either a member
of the council, an officer of the corporation, or person
having a contract with the corporation. The act does
not, in my opinion, authorize any inquiry in this ex-
traordinarily exceptionable mannerinto the conduct of
a person who had been, but no longer was at the time
of the resolution being passed, a member of the coun-
cil or officer of the corporation, or into the conduct of
any person who may have had, but no longer had
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when the resolution invoking the judge’s jurisdiction-

was passed, any contract with the corporation, nor
into the conduct of any person, although having then

43

1890
GobsoN
v.

TaE

a contract with the corporation, in relation to a con- Corrora-

TION OF

tract which such person previously had had, but which ygg Crry or
was then finally determined. It was not the object TORONTO.
of the act, in my opinion, that this exceptionable juris- Gwynne J.

diction should be invoked for the purpose of inguiry
into the conduct of persons having had contracts with
the corporation which were completed and finally set-
tled, it may be for years ; for if the jurisdiction extends
to affect a contract which had been closed and deter-
mined six months previously, it might equally be in-
voked in relation to the conduct of a person who had
had a contract with the corporation which had been
closed five or ten years previously to the passing of the
resolution of council, to put in action the jurisdiction
of the judge.

Then, again, in order to exercise such jurisdiction as
is vested in the judge by the act he is empowered to
summon before him any party and witnesses, and to re-
quire them to. give evidence on oath or affirmation,
and to produce such documents as the judge shall
deem necessary for the full investigation of the matters
referred to him ; and for that purpose, all the powers
vested in any court in civil cases are vested in him,
including committal for contempt, for disobedience of
the summons or subpeena issued by the judge,
but no party or witness shall be compelled to answer any question by
his answer to which he might render himself liable to a eriminal prose-
cution.
~ The word “ party,” as twice used in the above sentence
as applied to sec. 477 of ch. 184 R.S.0, plainly means,
in my opinion, the member of council, officer of the
corporation, or person having a contract with the cor-

poration, who is charged with having committed some
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malfeasance, breach of trust or misconduct “in rela-

Govsox tion to some duty or obligation,” due by such party to

V.
THE

the municipality, and whose conduct in breach of such

Corrora- duty or obligation is to be inquired into. The power

TION OF

THE CITY OF

thus vested in the judge of summoning any party be-

ToRONTO. fore him is one which, in my opinion, it is imperative
Gywnne J. upon him to exercise before he can acquire any juris-

diction to inquire into the charge or complaint against
such person referred to the judge to be inquired into,
because it is contrary to the principles of natural jus-
tice, and to the course pursued “by any court in civil
cases,” that any person should be subjected against
his will to any jurisdiction in any person to inquire
into his conduct in respect of any matter, and to have
evidence taken against him, unless he should be given
notice of the particular nature of the charge or com-
plaint made against him, and which he has to meet,
and of the time and place of the taking of the evidence
against him in relation thereto. As the statute vests
in the judge the same powers as are vested ‘‘in any
court in civil cases,” it must be intended that these
powers shall be exercised in the same manner as those
powers are exercised by all courts of justice in civil
cases.

Then upon the evidence given upon oath after due
inquiry made the *judge” is required to report to the
council the result of the inquiry, and the evidence
taken thereon. Now, what possible meaning can be
attached to these words, * the result of the inquiry,”
unless it be the opirion or judgment formed by the
“judge ” as to the just and legal conclusion from the
evidence, which the “judge,” as a person qualified by
his judicial mind to give, is to report to the council,
namely, whether the malfeasance, breach of trust, or
other misconduct charged against the person whose

_ conduct in relation to some duty or obligation owed by
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him to the municipality has been inquired into by the 1890
“judge,” has or has not been established by the evi- opsos
dence ; in other words, whether the party accused T”I;E
was or was not in the opinion and judgment of the Corrora-
“judge,” proved to have been guilty of the malfeas-T;é(&T?w
ance, breach of trust or other misconduct whereof he TOET”'
was accused ? If he was, although true it is that the Gwynne J.
judge was not empowered to inflict any punishment —
as consequential upon the opinion or judgment which

he had formed as to the guilt of the accused, still the
corporation, upon whose behalf the inquiry was made,

had such power, as for example, by removal from office

of an officer of the corporation, if the accused was an

officer of the corporation, or by disqualifying a person

having a contract with the corporation, if such a per-

son was the accused, from having any other contract

with the corporation. So that although the judge was

not himself empowered to inflictany punishment upon

the accused as a consequence of his being, in his opi-

nion and judgment, guilty of the malfeasance, breach

of trust or misconduct charged, still, as the result of

the conclusion so arrived at by the judge, the accused

would be subjected to serious consequences affecting

his reputation and his business, and to injuries of a
pecuniary nature’ which the corporation might inflict

as the result of the opinion and judgment formed by

the judge upon the evidence. Now, as regards the ob-
servations of Lord Justice Brett in The Queen v. The

Local Government Board (1), that learned Lord Justice

did not say that the jurisdiction of the superior courts

over persons vested with limited authority by par-
liament is confined to cases in which the limited
authority is in the nature of a power to impose some
obligation upon individuals, and if that was a principle

that he was laying down there cannot, I think, be

(1) 10 Q. B. D, 321.
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any doubt that the power to subject individuals to

GobsoN pecuniary loss or obligations at the hands of others as

V.
TaE

the result of the actions of the persons invested with

Corrora- the limited authority would be equally within the

TION O

HE CITY ‘op principle. But the learned Lord Justice laid down no
TO_Ii‘iTO such principle. He was dealing simply with the case
Gwynne J. then before the court, and applying his observations to

it. The Penarth Local Board had power in certain
circumstances to impose pecuniary obligations upon
individuals and in the particular case had done so.
The person affected had appealed to the Local Govern-
ment Board, insisting that this Board had a right to
review the action of the Penarth Board, anqd to bind or
loose the obligation imposed by the Penarth Board,
and invoked the interposition of the Local Government
Board to relieve the appellant from the action of the
Penarth Board. The latter Board moved for a prohibi-
tion. The Court of Queen’s Bench refused the writ.
The Penarth Board appealed, insisting. that the Local
Government Board had no jurisdiction to entertain the
appeal. The Solicitor-General, on behalf of the Local
G-overnment Board, contended that the latter was not
a judicial tribunal, that its functions were not of a
judicial nature, and that, therefore, prohibition would
not lie. It is to this contention that the Lord Justice
adresses himself. Afier saying that it was asserted by
the Solicitor-Greneral upon behalf of the Local Govern-
ment Board, among other things,

that the Board was not a body against which a prohibition can lie,

that is, if they exceed their jurisdiction they are not a tribunal or set
of persons against whom prohibition will lie at all,

he says that, in the view he took of the case, it was
not necessary to decide that point, such view being

that the statute did give an appeal to the Local Gov-
ernmen( Board in the case, and that in entertaining
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the appeal, they would be acting within their juris-
diction, and he adds:

I think I am entitled to say this, that my view of the power of pro-
hibition at the present day is that the court should not be chary of
exercising it, and that wherever the legislature entrusts to any body of
persons, other than to the superior courts, the p wer of imposing an
obligation: upon individuals [that being the case then before him], the
courts ought {o exercise,as widely as they can, the power of controlling
those bdies of persons if those persons admittedly attempt to exercise
powers beyond tlie powers given to them by act of parliament.

The learned Lord Justice, in this manner, intimated
his opinion to be that whether the persons exercising
limited statutory authority be a judicial tribunal or be
invested with judicial functions, in which case there
could be no doubt that prohibition should lie if they
exceeded their jurisdiction, or be a body of persons
not exercising judicial functions but having statutory
power to impoge an obligation upon individuals, as in
the case before him, prohibition would lie against such
personsif they should exceed their jurisdiction equally
as it would against persons, or a tribunal, exercising
judicial functions with limited authority. Now, it is
impossible, in my opinion, to entertain the contention
that ““ the judge,” in exercising the functions vested in
him by the act under consideration, was not acting
judicially. The matter is referred to him in his official
name only—*the judge of the county court.” The
matter anthorized to be referred to him is in the nature
of a complaint against a member of council, or officer
of the corporation, or a person having a contract with
the corporation, for some malfeasance, breach of trust
or misconduct supposed to have been committed by
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Gwynne J.

such person in relation to some duty or obligation due

from him to the municipality; the matter so referred
requires a due inquiry, under oath ; the judge is em-
powered to summon before him the party and witness-
es, and to exercise all the powers vested in any court
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1890 in civil cases for enforcing the attendance of witnesses
Govsox and the production of documents, and being so em-
s Powered heis, in my judgment, bound to exercise the
Corrora- powers so vested in him in the same manner as they
T;é%\;TgFOF are exercised by a court of justice in civil cases. Upon
Toronto. the close of the inquiry, “the judge” is bound to re-
Gwynne J. port to the corporation the judgment or opinion formed
by him as to the charge or charges referred to him
upon the evidence taken before him, and the result of
that judgment or opinion, if unfavorable to the accused,
may injuriously affect his character, reputation and
business prospects, and subject him to pecuniary
losses at the hands of the corporation; under all
these circumstances, I cannot for a moment entertain
a doubt that the judge was, by the act, invested
with judicial functions in respect of the matter
to be inquired into and reported on by him, and was
required to proceed in a judicial manner, and that,
therefore, he is subject to prohibition if he exceeded his
jurisdiction, or did not exercise his jurisdiction in ac-
cordance with the due and ordinary course of proce-
dure in courts of justice. The language of Lord Justice
Fry, in Leeson v. The General Council of Medical Educa-
tion (1) is, in my judgment, precisely applicable in the
present case.

‘What the statute under consideration authorizes, in
substance, is that upon a resolution of council being
passed requesting the judge of the county court to in-
vestigate some complaint of malfeasance, breach of
trust or other misconduct mentioned in the resolution
as having been committed by either a member of the
council, an officer of the corporation, or a person hav-
ing a contract with the corporation, in relation to the
duties and obligations owed by such person to the
municipality, the judge shall institute a due inquiry

(1) 43 Ch. D. 386.
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into such charges, upon oath, and for conducting such 189
inquiry he is invested with the same powers as are @opson
vested in any court in civil cases to enforce the attend- T%E
ance of witnesses, the production of documents, &c., Corrora-
&c., and, upon the close of the inquiry, he is required gy Orry or
to report to the council the result of the inquiry. That ToroxTo.
is to say, he is to report his judgment upon the evi- Gwm J.
- dence of the guilt or innocence of such accused person
of the charges or charge alleged against him in the
resolution of council. Such report, if unfavorable to
the accused, cannot fail to be attended with conse-
quences injurious to his character and to his business
prospects and pecuniary interests. Moreover, the cor-
poration would have it in their power to give effect to
the judge’s report by removal of the officer, if the officer
of the corporation was the accused person, or by dis-
qualifying the person from ever having another con-
tract with the corporation,if the accused person’s busi-
ness was that of a contractor and if-he was a person
having a contract with the corporation. A person who
may be so injuriously affected in his pecuniary inter-
ests, his reputation and business prospects by the
judgment formed by a “ judge” upon such an inquiry
had before him must be entitled to have the inquiry
conducted in a judicial manner, and “ the judge ” pre-
siding and making the inquiry and required to report
his conclusions or opinion or judgment, or whatever '
else the result may be called, to the council who have
power to act upon it must, beyond all doubt, in my
opinion, be considered to be acting in a judicial capa-
city.

In the particular resolution before us it was an of-
ficer of the corporation who was accused of having
been guilty of malfeasance, breach of trust, gross negli-
gence and other misconduct, specially named in rela-
tion to his duties as such officer, namely, as inspector

4
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1890  of works, and the judge was required to inquire and

Gonsox report to the council whether these charges were true

'1‘11]{13 or false. The resolution of council which prescribed

Corrors- the jurisdiction of the judge is as follows: (1) The
T;,;O&T%FOF resolution refers to the judge.

Toronto. 15t Certain specific matters charged upon, and affect-

Gw;;;: J. ing the conduct of, anamed officer of the corporation;and

_ 2nd. Requests an inquiry into the gemeral system

pursued by the corporation in relation to the letting of

contracts. The personal charges which the resolution of

council purports to authorize the judge to inquire into

and to report upon seem to me, I confess, very plainly

to involve an inquiry into matters of a criminal nature

amounting to charges of larceny, or obtaining money

upon false pretences, and a conspiracy between Lackie,

the officer named, and Godson, and others not named

but whom the judge was to identify and report their

names, to defraud the corporation. If the judge should

report that the charges were established before him,

and such report should be well founded upon the

evidence, it cannot, I think, be doubted that persons

guilty of the matters charged would be liable to pro-

secution by indictment. Now, the Provincial Legisla-

tures have, by their constitutions, no power whatever

to legislate in any manner in relation to criminal mat-

ters otherwise than by establishing courts of criminal

jurisdiction. How, then, can it be contended for a

moment that when an act of a Provincial Legislature

authorises the judge of a county court eo nomine to

inquire into and to report upon matters involving

charges of a criminal nature the judge can act other-

wise than in his judicial capacity, and as a court of

criminal jurisdiction—a court of limited jurisdiction,

it is true, but as a court of criminal jurisdiction special-

ly constituted as such for the express.purpose named ?

(1) Seep. 38.

-
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The only person named in the resolution, as being sub- 1890
jected as a party to the inquiry required to be instituted gopson
by “the judge” is an officer of the corporation, William o
Lackie, into whose conduct, as inspector in relation to Corrora-
the particular matters specified in the resolution, the.r;éogm.?w
inquiry is directed. Whether all the charges made ToroxTo.
against him are made with that precision which Gwynne J.
would, under the terms of the statute, give the judge
jurisdiction over him, personally, as an accused party
guilty of some malfeasance, breach of trust, or miscon-
duct in relation to the duties and obligations owed by
him to the municipality, we are not concerned at pres-
ent to inquire, for.all that we have to deal with is the
Jjurisdiction assumed to be exercised over Godson, the
appellant in the present case, and with respect to him
it is to be observed that not one of the personal charges
referred to the judge to investigate and report upon is
made against him as a party personally brought under
the jurisdiction of the judge, and into whose conduct
the statute has authorized any inquiry to be made,
otherwise than in connection with the charges speci-
fied against Lackie. He is, it is true, named, and
liable to be called and examined as a witness in rela-
tion to the charges secondly, fifthly, sixthly and
eighthly made against Lackie, the officer of the cor-
poration, subject to the qualification contained in the
statute that he shall not be compelled to criminate
himself. Lackie is the only person named in the reso-
lution as having been guilty of any malfeasance, breach
of trust, or other misconduct in relation to the duties
and obligations which, as an officer of the corporation,
he owed to the municipality, and the ouly person,
therefore, into whose conduct in respect of the charges
made, the *“ judge ” is, by the express-provisions of the
statute, authorized to make any inquiry. Godson is

neither a member of council or officer of the corpora-
4% :
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tion, nor, so far as appears, a person having a contract

Govson Wwith the corporation. The reference with respect to

v.

Lackie, under the paragraph of the resolution number-

Corrora- ed ““1,” however objectionably vague it may be ik

TION OF

g City or S0Me Tespects, as to him is confined expressly into the
Toroxto. tryth or falsity of the charges previously recited in the
Gwynne J. resolution as made against him ; it in no way affects

Godson as a person whose conduct is submitted to the
jurisdiction of the judge under the terms of the statute.
The reference under the paragraph No. “2” is, in my
judgment, altogether too vague to give the judge juris-
diction over any person. That reference does not ap-
pear to be authorized by the statute at all, for there is
no allegation therein of any malfeasance, breach of
trust, or other misconduct supposed to have been com-
mitted by any member of council, officer of the corpora-
tion, or a person having a contract with the corpora-
tion, such persons being the only persons whose con-
duct is, by the statute, submitted to and brought
under the jurisdiction of “the judge.” Paragraph No.
3 appears to be objectionable for the same reason, and
because it professes to submit an inquiry whether
frauds have been committed upon the corporation by
some person or persons not named. Paragraph No. 4
relates to the system of awarding contracts, with
which we are not concerned in the present case ;
and the result is that, in my judgment, Godson is
not, by the resolution of reference, brought at all
under the jurisdiction of ‘“the judge,” as a party
having a contract with the corporation, or otherwise,
and liable to have any conduct of his inquired into,
either as being misconduct in relation to any duty or
obligation owed by him to the municipality, or other-
wise than as incidental to the charges against Lackie.

I am of opinion, therefore, that the learned judge of
the county court erred in the conclusion arrived at by
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him in the very inception of the inquiry instiiuted by 1890
him under the above resolution of the council of the Gopsox
city of Toronto, that he was not acting in a judicial T
capacity in the exercise of the authority vested in him Corrora-
by the statute. TE,!I:J(g:ITgFOF
It appears by the affidavit of the appellant filed up- Toroxro.

on his motion for a writ of prohibition, and it is not Gw;rr—n_n—e J.
denied, that at the opening of the investigation insti-
tuted by the judge he intimated that it was intended
in the course of the investigation to inquire into differ-
ent contracts and dealings which the appellant had
had with the city of Toronto, and that he refused to
direct any particulars of any charges of misconduct to
be delivered to him. Iam of opinion that the learned
Jjudge erred here also. 1st. Because no charges against
Grodson were within the terms of the statute as for mal-
feasance, breach of trust or other misconduct committed
by him either as a member of council, an officer of the
corporation or a person having a contract with the
corporation, referred to the judge to be inquired
into, and therefore the learned judge had no jurisdic-
tion to institute the threatened investigation against
Grodson, and 2nd,—if he had jurisdiction it was con-
trary to natural justice that any charge against him
should be made the subject of inquiry which was not
duly notified to him to enable him to meet it. The
learned counsel for the corporation appears to have
taken what appears to me to be a singular view of the
object and intent of the statute, for instead of regarding
it as authorizing only an inquiry into some named
charge against named persons of having been guilty of
some malfeasance, breach of trust or other misconduct
in violation of certain duties and obligations owed by
such persons to the municipality, he seems to think
that what the Legislature contemplated was a sort of
secret fishing inquiry to be made by a judge for the
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purpose of ascertaining whether, at any time, any mal-

Gopson Teasance, breach of trust, or other misconduct had been

V.
Tur

ever committed by any person formerly, but no longer,

Corrora- a member of council, or by any person formerly, but no

TION OF
THE CITY OF

longer, an officer of the corporation, or some person who

TO“_ON_TO' formerly had, but no longer had, a contract with the
Gwynne J. corporation, for he says, in an affidavit filed by him,

that he was informed by the judge that his duties
would be 1o assist the judge, and under his direction,
so far as might be necessary, to make inquiries and
ascertain what evidence could be obtained bearing
upon the matters under investigation and to cause the
same to be brought before the judge, and he adds :—

It has been and will be necessary in the progress of the said investi-
gation to call witnesses whose evidence I cannot beforehand ascertain,
and to inquire into matters where the facts are only partially known
or even only suspected, and if I were compelled to take counsel for
the parties intercsted in the results of this investigation into my con-
fidence Leforehand, and to disclose to them the object I had in view in
making the said inquiries, and calling the said evidence, I have strong
belief the result would be to defeat the object the investigation has
m view.

The object of the investigation, and of the legislature
in authorising the investigation authorized by it,
would thus seem to be assumed to be that the judge
of the county court should be empowered, with the
assistance of a counsel employed by the corporation, to
make inquiries whether any charge of malfeasance or
misconduct can be discovered against a person who
formerly had had a contract with the corporation,in rela-
tion to such contract, although such person is not
charged, in the resolution of council which puts the
judge in motion, with any malfeasance or misconduct
in relation to such contract, instead of being simply
to investigate such charges of malfeasance or miscon-
duct as are mentioned in the resolution of council and
with being guilty of which the person therein also
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mentioned is accused. I can only say that [ am sar- 1890
prised that any person should construe the terms used gopson
in the statute as justifying such a species of investiga-

tion. CORPORA-
TION OF

Then, we find that the first inquiry made by the gz Crry or
learned judge was not at all into any one of the charges TORONTO:
mentioned in the resolution as made against Lackie, Gwynne J.
and which were referred to the judge to inquire into, ~
but for the purpose of discovering whether any com-
plaint could be made against Godson in respect of
a certain contract which he had had withthe corpora-
tion in relation to what is called the Eastern Avenue
Bridge. The learned judge, Mr. Justice Robertson,
before whom the motion for prohibition was made, and
who had before him all the evidence taken before the
judge of the county court, says that in 71 pages of
large foolscap type writing taken upon this inquiry
there was not a tittle of evidence that Lackie had any-
thing whatever to do with the subject then under in-
quiry. I entirely concur with Mr. Justice Robertson
that this inquiry into the Eastern Avenue Bridge con-
tract and work was altogether in excess of the jurisdic-
tion vested in the judge, and that Godson was not
bound to have submitted to it. He did, however, sub-
mit to if, and does not therefore now complain of it,
but he does object to being exposed to any similar in-
vestigation into his conduct in respect of contracts he
_has had with the corporation which are not referred
to the judge by the resolution of council under which
he is proceeding. He appears to have been willing to
have had his conduct in respect of such contracts in-
vestigated by the learned judge, although not brought
within his statutory cognizance under the resolution of
council, if only he should be given notice beforehand
of the nature of any charge against him which is pro-
posed to be investigated, but this having been refused,
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and because of some other extraordinary assumption of

Govson authority upon the part of the learned judge, he ap-

v,
TrE
CORPORA-
TION OF

plied for the writ of prohibition. )
After the close of the investigation, which as T have

ore Ciry or S21d  'Was, in my opinion, unauthorized, into the con-
Toroxnto. dyct of Grodson in connection with what is called the
Gwynne J. “ Eastern Avenue Bridge,” Grodson again applied for

particulars of all charges against him, if the judge
should assume to investigate any, and was again re-
iused, and, thereupon, he declined to submit to or at-
tend upon the investigation any longer. Thereafter,
in his absence, a person whom Mr. Justice Robertson,
not inappropriately it would seem, judging from a
letter of his to Godson dated the 10th January, 1888,
terms the “ Informer Cooper,” is examined. With ref-
erence to this person it may be observed that this let-
ter of his of the 10th January, 1888, seems to justify
Godson’s declaration on oath, that he believes it to
have been written with the view of extorting black-
mail from him, and further, that although from the
letter itself the council of the municipality, by several
of its members, appear to have been placed in posses-

" sion of the information possessed, or alleged to be pos-

sessed, by this man Cooper before they passed the re-
solution of council of the 12th March, 1888, yet they
did not make, in that resolution, any charge of mal-
feasance or misconduct against Godson, nor authorize
any investigation into any such as having been com-
mitted by him in relation to any contract he had with

the corporation. Again, after Godson had so with-

drawn from attending the investigation which was in-
stituted by the judge, and at the close of the month of
May, 1888, a letter is written by the counsel acting for
the corporation, under the direction of the judge, to
the gentlemen who had acted as counsel for Godson
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on the inquiry to which he had submitted into the 1890

“Eastern Avenue Bridge ” matter as follows: GopsoN
DEar S1rs,—I hereby notify you that on Monday, at 2 p.m., I will TZ;E

make a special application to His Honor Judge McDougall to go on Corrora-
Wedne:day to, some place in the States to take the evidence of James THTFI:OgIT(;FOF
Hardy in the investigation now pending in re the Board of Works. TORONTO.
A large portion of the evidence taken is now ready and can be obtain-  ——

ed from the reporter, Mr. Clarke, and the balance will be ready on Gwynne J.
Monday, and will, I think, sufficiently inform you of the pointsupon ~—
which T propose to examine My, Hardy. I also notify you that it is

impossible to bring Mr. Hardy here, and if you desire to cross-examine

him, I will ask the judge to rule that you will have to do so immedi-

ately after the examination-in-chief is concluded. Yours,

" And on the 1st of June, 1888, the following :

I propose to make an application to His Honor Judge McDougall
to-morrow, to allow Mr. Cross to examine certain accountsin M.
Godson’s books, other than those that have been referred to in Cooper’s
evidence to date. By direction of His Honor, I give you notice that
such application will be made. Yours,

This assertion of a right to examine the books of a
man in business, not for any evidence upon any speci-
fic matter as to which a contestation was pending in a
court of justice, but to enable the corporation of the
city of Toronto to discover whether they could find
there any foundation whereon-to raise a suspicion, or
to rest a complaint, of some misconduct having been
committed by Godson in relation to some contract he
may have had with the corporation in years past, or
to enable them to discover whether the information
obtained from Cooper was reliable, seems to me, I must
confess, 1o involve a most singular misapprehension of
the statute in virtue of which the right was claimed.
The statute invested the judge with only the same
powers to compel production of documents as were
possessed by courts of justice in civil cases ; but it
never has been heard that a court of justice exercised
the right which has been here claimed over Godson’s
books unless in respect of some matter in contestation,
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1890  or some litigation to which the person whose books
Gooson  are sought to be inspected is a party litigant, or with-
e Out giving him an opportunity of stating whether he
Corrora- had any books in his possession containing any entries
T:échgFOFtherein in relation to the mattersin issue.

Toronto.  The Mr. Hardy referred to in the former of the above
Gwynne J. letters written by the counsel acting for the corpora-
tion, and whose evidence was proposed to be taken in
Chicago against Grodson, against whom no charge had
been made, and in relation to some matters not speci-
fied, is another person who, as Godson swears, was in
his employment formerly, and having been discharged
by him, had attempted by threats to levy blackmail
from him, and had written to him a threatening letter
an extract from which he annexed to his affidavit.

It appears from the judgment of Mr. Justice Robert-
son that the evidence taken in this manner from Cooper
and others extends over 143 pages of type-writing, and
from the above letters from the counsel acting for the
corporation, to the gentlemen who had been acting as
counsel for Godson in the Eastern Avenue Bridge mat-
ter, it appears that a portion of this evidence, at least,
how much we are not informed, related to charges
made, not by the corporation, but by the witness Cooper
and others against Godson personally. It is under
these circumstances that he moved for the writ of pro-
hibition, and I must say that I entirely concur with
the able judgment of Mr. Justice Robertson,that a clear
case for the interference of a court of justice by pro-
hibition has been made out, and this, in my opinion,
quite apart from the judgment in the case of The
Queen v. Squier (1).

Otherwise than as a witness against Lackie the
learned judge did not, in my opinion, become invested
with any jurisdiction over Godson, or acquire any au-
thorily to compel an inspection of his books in the

(1) 46 U. C. Q. B. 474,
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manner asserted, which could have been for no other 1890

purpose than to fish for some ground of complaint gopsox

against Godson, not to investigate one made against -

him for in the resolution of council none was made.  Corrora-
It is no answer now to the motion. for the writ of mTéonggFox‘

prohibition to say as to the examination of Mr. Hardy Toroxto.

in Chicago that the learned judge, after Mr. Justice Rob- Gwynne J.

ertson had rendered his judgment, gave up the idea of -

taking Hardy’s evidence in Chicago, and that his evi-

dence has been otherwise obtained ; this is but a por-

tion of the grounds upon which the motion for prohi-

bition rested, for if the investigation against Godson

personally, against whom no charge has been made,

is unauthorized, he surely must havearight to prevent

his character from being assailed, and it may be de-

famed in this manuer by malevolent persons with a

corrupt intent. He must surely have a right also to

claim relief from having his whole time occupied in

watching, and that, too, it may be at very great ex-

pense, proceedings instituted, apparently, not to carry
out the object expressed in the resolution of council
but for the purposes of opening up all the transactions
which Godson may have had with the corporation over
a course of years, with the view to ascertain whether
he may have been guilty of some misconduct in rela-
tion to some or onc of those transactions; with the view,
in short, of fishing for evidence, if any could be found,
whereon to rest a charge against him. This is not, in
my judgment, what the statute contemplated and has
authorized, and as the learned judge has, in my judg-
ment, clearly exceeded his jurisdiction in so insti-
tuting an inquiry into Godson’s conduct, and as the
counsel acting on behalf of the corporation still
insist upon the right of carrying on the investiga-
tion in the manner it has been carried on, save only as
to the taking of evidence outside of the Province of On-
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1890 tario, I am of opinion that the appeal should beallow-
Gopson ed with costs, and that the writ of prohibition should
. be issued in accordance with the judgment of Mr.
Corrora- Justice Robertson, prohibiting the judge to proceed in
T:EI,O&T?{FOF investigating any charges against, and from reporting
TO_‘B’:'_TO- upon the conduct of, Godson personally otherwise
Gwynne J. than in so far as his conduct in relation to the particu-
lar matters charged against Lackie, mentioned in the
resolution of council of March 12th, 1888, warrants and

requires.

PaTTERSON J.—T concur in the views expressed by
the judges of the Court of Appeal, and am of opinion
that this appeal should be dismissed.

Appeal dismissed with costs.

Solicitors for appellant : Beally, Chadwick, Blackstock
) & Galt.

Solicitor for respondent, City of Toronto: C. R. W,
Biggar.

Solicitor for respondent, McDougall : J. S. Fullerton.
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THE PHENIX INSURANCE COM- N .
PANY (DEFENDANTS)...oeovenn.n.... % APPELLANTS ;

AND
LEONARD J. McGHEE (PLAINTIFF) . ..RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Marine tnsurance— Total loss—Evidence—Right to recover for partial loss.

A vessel insured for a voyage from Newfoundland to Cape Breton
went ashore on October 30th at a place where there were no
habitations, and the master had to travel several miles to com-
municate with the owners. On Nov. 2nd a tug came to the
place where the vessel was, the master of which, after examining
the situation, refused to try and get her off the rocks. On Nov.
16th one of the owners and the captain went to the vessel
and caused a survey to be had and the following day the vessel
was sold for a small amount, the purchaser eventually stripping
her and taking out the sails and rigging. No notice of abandon-
ment was given to the underwriters and the owners brought an
action on the policy claiming a total loss. The only evidence of
loss given at the trial was that of the captain who related what
the tug had done and swore that, in his opinion, the vessel was
too high on the rocks to begot off. The jury found, in answer to
questions submitted, that the vessel was a total wreck in the pos-
tion she was in aud that a notice of abandonment would not have
benefitted the underwriters. On appeal from a judgment refus-
ing to set aside a verdict for the plaintiff and order a nonsuit or
new trial.

Held, per Ritchie C. J. and Strong J., that there was evidence to justify
the trial judge in leaving to the jury the question whether or not
the vessel was a total loss, and the finding of the jury that she
was a total loss, being one which reasonable men might have
arrived at it should not be disturbed.

Per Taschereau, Gwynne and Patterson JJ., that the vessel having heen
stranded only, and there being no satisfactory proof that she
could not have been rescued and repaired, the owners could not
claim a total loss.

PresENT.—Sir W, J. Ritchie C.J. and Strong, Taschereau, Gwynne
and Patterson JJ.
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Held, Gwynne J. dissenting, that there being evidence of some loss
under the policy, and the owner being entitled, in his action for a
total loss, to recover damages for a partial loss, a non-suit could
not be entered, but there should be a new trial unless the parties
agreed on a reference to ascertain the amount of such damages.

Per Gwynne J.—That the plaintiff could not recover damages for a
partial loss of which he offered no evidence at the trial but rested
his claim wholly upon a total loss, .

Held, per Strong J.—An appeal court exercises different functions in
dealing with a case tried by & judge without a jury from those
exercised in jury cases. In the former case, the court has the
same jurisdiction over the facts as the trial judge, and can deal
with them as it chooses. In the latter, the court cannot be sub-
stituted for the jury to whom the parties have agreed to assign
the facts for decision.

APPEAL from a decision of the Supreme Court of

New Brunswick refusing to set aside a verdict for the

plaintiff and order a non-suit or new trial.

-The facts of the case are fully set out hereafter in the

judgment of Mr. Justice Strong.
C. A. Palmer for the appellants.
Barker Q.C. for the respondents.

In June, 1890, the court proceeded to deliver judg-
ment but no decision was pronounced as Mr. Justice
Patterson wished to satisfy himself that the plaintiff
could recover for a partial loss under the pleadings and
the case stood over until October.

(June 12th, 1890.)

Sir W. J. Rircuie C.J.—Two questions were dis-
cussed in this case. First, was there evidence of a
total loss? Secondly, as to the preliminary proofs?

I think there was evidence to justify the learned
judge in leaving the question to the jury whether the
vessel was an actual total loss or not in these words :

Was this vessel when she was thrown upon the beach as deseribed in
the evidence, in your opinion, a complete wreck, that is, bad she ceased
to be a.ship for any useful purpose or not ?

In answer to this question the jury stated :
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We find that the vessel was a total loss from the position in which
we consider she was in.
- lread these words to mean that the vessel was a
complete wreck—a total loss—as she lay upon the
shore, and therefore, no notice of abandonment was,
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in my opinion, necessary. The evidence of the captain RitchieC.J.

fally justifies this conclusion (1).

It is clear from this evidence that if the tug could
have taken her off she would have done so, and, there-
fore, I think the jury were quite justified in finding
that in the position she then was she was a total loss.

This finding of the jury shows that the ship, in the
position in which she was, was physically irreparable
and, therefore, she was an actual loss to the owner.
In this case the jury must be taken to have found that
there was no chance of the recovery of the vessel ; that
there was a total loss of the subject matter insured :
that the vessel had become a wreck, and from the po-
sition she was in she was a mere congeries of planks,
and, in the language of the Court of Exchequer in
Rouz v Salvador (2).

She was placed by reason of the perils of the seas, against which the
underwriter insured the vessel, in such a position that it was wholly
out of the power of the insured or of th: underwriter to procure its
arrival, and he is bound by the letter of bis contract to pay the sum
insured.

This case'is cited in Cossman v. West (8).

There having been sufficient evidence to justify the
learned judge in so leaving that question to the jury
I think their verdict should not be disturbed, more
especially as the loss appears to have been, unquestion-
ably, a bord fide loss. I am, therefore, less disposed to
interfere with this finding.’

As to the preliminary proof, the learned Chief J ustice
in the court below says:

(1) See p. 66 (2) 3 Bing. N. C. 267.
(3) 13 App. Cas. 174,
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The defendants could not possibly be prejudiced by the variance
between the preliminary proof of interest and the proof on the trial,
and I should be very sorry to defeat a just and honest
claim by an objection so purely technical, and which
in no way whatever touches the merits of the case.
I think the appeal should be dismissed.

(Nov. 10th 1890.)

When the matter was formerly before the court my
brother Strong was of my opinion that the appeal
should be dismissed, but my brother Gwynne thought
that a non-suit should be entered, and it has now be-
come necessary to determine what form our judgment
should take. I think a non-suit would be against the
law laid down in New Brunswick decisions. I have
looked into this point, and find that the courts of New
Brunswick, on several occasions, have determined that
where an action was brought for a constructive total
loss, which has not been established for want of notice
of abandonment, that it is not proper to non-suit, but
that there should be a verdict at all events for nominal
damages, or, as it was determined in one case, that there
should be a new trial or a verdict for nominal damages.

In Millidge v. Stymest (1), the plaintiff claimed for a
constructive total loss but the evidence showed a par-
tial loss only the vessel having been repaired, but no
evidence having been given of the cost of the repairs
the plaintiff was non-suited. It was distinctly held
that the non-suit was wrong, and that plaintiff was
entitled to nominal damages at all events. So in the
case of Wood v Stymest (2), the plaintiff sought to re-
cover for a total loss without giving notice of abandon-
ment, which the court thought necessary ; no evidence
of damages on a partial loss was given, and it was very
obvious could not be given as it would go against the
party seeking to recover for a total loss. On motion

(1) 6 AlL (N. B.) 164. (2) 5 Allen (N.B.) 309
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to enter a non-suit the court refused to make the rule
absolute, but ordered a new trial unless the plaintiff
should consent to have the damages reduced to one shil-
ling, or unless both parties should agree to refer the
estimate of liability on a partial loss to some competent
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person for adjudication. The case before us is in pre- RitchieC.J.

cisely the same condition.

I therefore think that in this case there should be a
new trial ordered unless the parties agree to refer the
matter to a competent accountant to take evidence of
the amount of damages as on a partial loss, and then a
verdict should be entered for that amount.

StroNG J.—This was an action on a policy of insur-
ance, dated 2nd November, 1883, and underwritten by
_ the appellants, effected sometime previously to the date
in the name of the respondent for the sum of $600 on
the schooner *‘ Betsey” lost or not lost at and on a
voyage from St. John’s, Newfoundland, to coal portsin
Cape Breton and return. The vessel was valued on
the policy at $4,000. The policy contained a clause in
these words, ““ and in case of loss such loss to be paid

within thirty days after proof of loss and proof of in-

terest in said schooner,” and also a clause * that no
partial loss or particular average should be paid unless
amounting to 5 per cent.”

The vessel sailed from St. John'’s on the 27th Octo-
ber, 1883, and went ashore on Wing and Point Beach
inside of Gruion Island, about five miles from Gabarus,
Cape Breton, on the morning of the 30th October. The
crew having got ashore the captain went in search of
a settlement, the spot at which the vessel was beached
being on a wild shore with no houses nearer than
Grabarus. The captain not being able to find houses or
settlement had to return to the vessel, but found her

5
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pounding so badly that he could not get aboard and
had to remain in the woods all night.

The next morning, the 31st, a man came down to
them from a place called Firchete and told the crew
where they were, and this man guided the master to
Gabarus from whence, finding no telegraph there, he
went on to Louisbourg, twenty miles further, and
from thence telegraphed the owners, Messrs. S. March
& Sons of St. John's, Newfoundland, informing them
of the loss and received an answer telling him that
the vessel was only half insured and directing him to
use his best endeavors to get her off, and referring
him to Messrs. Archibald & Co. of Sydney, Cape Bre-
ton, for assistance. Thereupon the master telegraphed
Messrs. Archibald & Co. who the next day sent their
tug “The Merrimac” to the wreck. The master also
returned there. The master of the tug having arrived
at the wreck and examined the situation of the vessel
declined to attempt to pull her off, considering it use-
less to do so as from her position he considered that
the tug could not have hauled her off. Nickerson the
master of the schooner in his evidence gives the fol-
lowing account of what occurred on this occasion and
of the situation of the vessel. He says :—

The tug came around and would not take hold of the schooner.
The captain of the tug said he could do nothing to the vessel as she
was too high up. She was at that time so high up that at high water
it would only come half way up half her length. It was Archibald’s

tug “ Merrimac,” a large tug. Don’t know her tonnage or power.
Refused to take hold.

Then in answer to the question :

From nautical knowledge and experience could the tugin your
opinion have pulled the vessel off ? Answer—I don’t think she could.
She was too far up, was not water enough to float her. The ground
she was on was no objection to pulling her off, but she was too high
and dry. Went to Sydney and telegraphed the owners that the tug
could not get the vessel off and that they had better come on them-
selves. No more correspondence until Levi March came on himself,
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The very last time I saw her was last fall (September) I saw her ribs
sticking up out of the sand. The last time before that about a
fortnight after I went to Sydney, say about middle of November, 1883,
she was pretty well used up then by pounding on the shoals. Her keel
was twisted badly ; her treenails were sticking out of her ; the oakum
sticking out of her seamsand a hole was through her bottom ; her
rudder traces were broken and the wheel was broken.* * ¥ No chance
of getting the vessel off. Heavy waves, barren country, no roads,
swamps, ete. No heavy woods within 15 or 20 miles, the vessel never
was off the beach. .

Then in cross examination the witness says:

If on the 1st or 2nd November I had had ways etc., she could not
have been launched. The time of year and weather could not be
depended upon. I took the carpenter down I think to try and launch
the vessel. The tug did not take hold of her. If there was any chance
of getting the vessel off, the tug could have taken hold of her. * * * *

Question.—How much more in your opinion were the hull and
materials of the schooner “ Betsey > worth on the 2nd of November
than they were at the time of sale ?

Answer.—I don’t consider she was worth a great deal to any one after
she struck.* * ¥ The only effort I made to get the vessel off was having
tug comeround.* ¥ When I left hull in tug boat she was pretty badly
strained.

The master returned to Sydney taking with him the
crew with the exception of the mate whom he left in
charge of the vessel.

About a fortnight after this Mr. Levi March came
over from Newfoundland and he, together with Nicker-
son, Mr. Ross, who described himself as Surveyor for
Lloyd’s agent, and Gordon the master of the tug “ Mer-
rimac,” went to Gabarus and from thence to the wreck
which was found to have suffered much additional
damage since the captain had been last there. Nickerson
in his deposition says that at this time the vessel was
in the state detailed by him in the extract before
given from the evidence. A survey was then held by
Mr. Ross and Gordon the captain of the tug who made
the following report : —

We the undersigned Alexander C. Ross, of North Sydney C.B. agent

and Surveyor Lloyd’s agent at North Sydney aforesaid, and James W.
5%
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Gordon, master of the steam tug “ Merrimac,” having heen called upon
by George Nickerson, master of the schooner * Betsey ** 79 tons register
of St. John’s Newfoundland, to hold a survey upon the said vessel do
hereby certify that on the day of the date hereof we proceeded together
to the said vessel and after careful examination and survey report as
follows :—We found the said vessel up on Wing and Point Beach inside
of Guion Island near Gabarus, Cape Breton, but within reach of the sea
at high water, and considering the dangerous and exposed condition of
the said vessel on a barren coast several miles from any hahitation, the
lateness of the season, and the impracticability of procuring the neces-
sary material and assistance for launching and floating the said vessel,
we therefore condemn the said vessel and order her to be sold as she
lies for the benefit of all whom it may concern.

Given under our hand at North Sydney, Cape Breton, this 2nd day
of November 1883.

(Signed) ALEX. C. ROSS,
Surveyor for Lloyd’s agent.
J. W. GORDON, Master Steamer
“ Merrimac,”

The date of this document is clearly erronecus; in-
stead of the 2nd of November, the date should have
been the 14th or 15th of that month.

This document was proved by Nickerson on his ex-
amination and its admissibility in evidence does not
appear to have been objected to, either then or subse-
quently when it was read at the trial.

Upon this the vessel was sold at auction on the 17th
November, at Gabarus, for the sum of $400, the net
proceeds of sale, after deduction of expenses, being
$376, as appears from the account sales put in as an
exhibit, and this amount being further diminished by
the deduction of $150, the amount of the Messrs. March
expenditure for the survey, protest, tug service and tele-
grams, left $226 to be distributed between the two
sets of underwriters and the owners as self-assurers
for the amount not covered by the policies, the propor-
tion attributable to the appellants being some $38.90.

The purchaser did not attempt to get the vessel off,
but stripped her, taking out rigging and sails, and in
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this condition left her on the beach, where Nickerson
says he saw her remains in September, 1884, when
‘“her ribs were sticking out of the sand.”

Mr. Justice Fraser, who tried the case, refused to
grant a motion for a non-suit but reserved leave to
move in term, holding that there was evidence of an
actual total loss and that the proofs of loss and interest
furnished to the appellants were sufficient, and he left
the case to the jury who, upon the question of actual
loss, found for the respondent for $625.53, and in an-
swer to a question put by the learned judge the jury
said :

We find the vessel was a total loss from the position in which we
considered she was in.

The declaration, as amended under an order of a
judge in chambers, averred interest in the owners S.
March & Sons, a firm composed of Nathaniel March,
Stephen R. March, and Levi March, as broker for
whom the policy sued on had been effected by the
plaintiff, and the interest so alleged was proved at the
trial. It was, however, objected that the proofs of loss
furnished to the defendants preliminary to the action,
and as required by the policy, did not show the inter-
est as thus alleged and proved.

A motion to enter a non-suit or for a new trial hav-
ing subsequently been made in term a rule nis¢ was
granted which was, after argument, discharged, Mr.
Justice King and Mr. Justice Tuck being dissentients
from the judgment of the court, and from that decision
the present appeal has been brought.

The only substantial questions which we are called
upon to decide in order to determine this appeal are
whether there was evidence to leave to the jury of
an actual, as distinguished from a constructive, total
loss; and if so, whether the verdict ought to be set
aside as being against the weight of evidence.
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No notice of abandonment was given and, therefore,
the respondent is entirely precluded from recovering
as for a constructive total loss.

A majority of the learned judges in the court below
were of opinion that there was evidence proper for the
consideration of the jury, and that Mr. Justice Fraser
was right in leaving the question of an actual total
loss to them. The learned Chief Justice, however,
thought that although there was some evidence fit for
the consideration of the jury yet it was weak and
hardly satisfactory ; but Mr. Justice Wetmore and Mr.
Justice Fraser considered it amply sufficient to warrant
the verdict.

It is a fact not without legitimate influence in the
case, and therefore one not to be disregarded, that the
claim in the present case is beyond all doubt or ques-
tion a perfectly honest and legitimate one. The vessel
was valued in the policy at $4000, and besides the $600
covered by the policy sued upon in the present action
there was no insurance on the interest of Messrs. .
March & Sons except a policy for £275 ($1100) under-
written by private insurers in Newfoundland.

The case must depend then altogether on the evidence
of Nickerson, the captain of the schooner. This witness
was unfortunately not examined before the court and
jury, but his deposition taken by consent before an
examiner was read at the trial.

Cases of high and unimpeachable authority have
established that to constitute a total loss in the case of
a ship the subject of insurance must be either such an
entire wreck as to be reduced, as it is said, to a mere
“ congeries of planks,” or if it still subsists in specie it
must, as a result of perils insured against, be placed in
such a situation that it is totally out of the power of
the owner or the underwriter at any labor, and by
means of any expenditure, to get it afloat and cause it
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to be repaired and used again as a ship. The latter

branch of the foregoing proposition is deducible from
the following cases, viz. Cambridge v. Anderton (1) ;
Roux v. Salvador (2); Rankin v. Potter (8); Barker v.
Janson (5) and Cossman v West (5). In Roux v. Salva-
dore (2) Lord Abinger says :—

If in the progress of the voyage the thing insured becomes totally
destroyed or annihilated, or if it be placed by the perils insured against
in such a position that it is totally out of the power of the assured or

the underwriter to procure its arrival, the latter is bound by the very
terms of his contract to pay the whole sum assured.

And in Rankin v. Potter (8) Mr. Justice Blackburn
in advising the house says:—

The decision of the Exchequer Chamber in Rouz v. Salvador (2) was,
as far as I can learn, received with general approbation. There was,
however, one exception ; Lord Campbell never could be brought to
think it right. In the case of Fleming v. Smith (6), the counsel for the
appellants, the Attorney General Jarvis and Sir F. Thesiger, argued, as
I.think logically from the decision in Rouz v. Selvador (2), that notice of
abandonment could not be in any case required except where there
was something which could be done by the underwriters in consequence,
and then the failure to give notice of abandonment might be material
as determining the election which the assured had, whether to treat the
loss as total or not. This, as I have already stated, is what I consider to
be the law.

In the same case of Rankin v. Potter (8), the rule thus
propounded by Mr. Justice Blackburn was accepted as
a correct statement of the law and, so far as it was
applicable to the circumstances of that case, acted upon
by the House of Lords. In the case of Anchor Marine
Insurance Company v. Keith (7), this court recognised
and acted upon this view of the law and, adhering to
what I said in the last named case, I am of opinion that
il must now be considered a governing principle of the

(1) 2 B. & C. 691. (4) L.R. 3C.P. 303.
(2) 3 Bing. N.C. 386. (5) 13 App. Cas. 160.
3) L.R. 6 H. L. 83. (6) 1 H. L. Cas. 513.

(7) 9 Can. S.C.R. 483.
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1890  law of marine insurance and that the case of Knight
Tar V. Faith (1), Lord Campbell’s opinion in Fleming v.
f;‘?’éﬁ Smith (2), and the case of Kaltenbach v. Mackenzie (3)
v.  (unless, indeed, the latter case is to be distinguished
' M(ﬁf_[_EE' upon its particular facts) are so inconsistent with the

Strong J. case of Rankin v. Potter (4) as to be of no authority.
T That this rule is well founded appears very plain
when we consider the object and purpose for which
notice of abandonment is required as a preliminary
condition to the right to claim for a constructive total
loss. The reason for requiring such notice is not, as
explained by the authorities already quoted, that the
underwriters may thereby be subrogated to the rights
of the assured in so much of the subject as still remains
in specie ; the law alone, without any notice, effects

such a subrogation upon payment of the loss.

The notice is required in order that the underwriters
may have an option of doing that which the assured
by the act of abandonment has announced his inten-
tion not to do, viz.,, an opportunity of reclaiming and
rescuing the insured property and (in the case of a
ship) repairing it, and reinstating it in its original con-
dition. Then it is manifest that if such restoration is
a physical impossibility the reason for requiring notice
is inapplicable, and the assured who fails to give it
does not, in legal contemplation, by his omission, cause
prejudice to the underwriters.

The cardinal point for determination in the present
case is therefore this : Was there any evidence which
the judge could properly have submitted to the jury
to show that the schooner could not, by means of the
tug, or by the use of other appliances within reach,
have been got off the shore on which she had been
beached ?

(1) 15 Q.B. 649. (3) 3 C.P. D. 467.
(2) 1 H.L. Cas. 513, (4) L. R. 6 H. L. 83.
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It is important to emphasize that the question we
have to consider, in so much of the appeal as relates to
entering a nonsuit, is not whether the proposition of
fact just stated is established to our own satisfaction,
but solely whether there was evidence of it proper for
the consideration of the jury.

And as regards that part of the rnle which asks for
anew trial on the weight of evidence it is to be re-
marked that although issues of facts are now in some
jurisdictions tried by a judge without a jury yet the
functions of a court in bane, or an appellate court, in
reviewing the findings in such cases on a motion for a
new trial or on appeal, differ widely from those which
are properly exercised in the case of a trial by jury. In
the case of Jones v. Hough (1), Lord Bramwell said :—

A great difference exists between a finding by a judge and a finding
by the jury. Where the jury find the facts the court cannot be sub-
stituted for them because the parties bave agreed that the facts shall
be decided by a jury ; but where the judge finds the facts there the
court of appeal has the same jurisdiction that he has, and can find the
facts whichever way they like.

It being the province of the court to determine if
there is any evidence proper for submission to the
jury, then if it is determined that there is such evid-
ence a verdict based upon it is not, according to a late
decision of the House of Lords, to be disturbed unless
the court should think it such that reasonable men
could not have found as the jury did. In the case re-
ferred to, Metropolitan Railway Company v. Wright
(2), Lord Halsbury said :

If reasonable men might find (not “ought to,” as was said in Solomon
v. Button), (3) the verdict which has been found, I think.no court has
jurisdiction to disturb a decision of fact which the law has confided to
jurors, not to judges.

This decision of the House of Lords, though of so

(1) 5 Ex. D. 122. @) 11 App. Cas. 156.
< (3) 8 Q. B. D. 176.
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recent a date as 1886, has been so frequéntly referred
to as to have become very familiar to the profession, so
much so that it may seem superfluous to quote it. It
appears to me, however, that in the presentday, when
courts and judges have so frequently to deal with facts
in cases in which juries are dispensed with, that this
important distinction between the widely different
functions of the court in such cases, and in those in
which upon a motion for a new trial its duty is
limited to reviewing the verdict which the jury may
have found in the exercise of its exclusive jurisdiction
of finding the facts, and to annulling it if it should
appear not to be such as reasonable men could, on
the evidence, have found, cannot be too much dwelt
upon. In the present case it may well be that if
we had on this appeal to decide the question of fact
we might find the evidence not satisfactory to show
that it was impossible to have got the vessel off on
the 2nd of November when the tug went to the scene
of the wreck, but we have not here to pronounce upon
any question of fact except so far as we are called
upon to say: 1st. If there was any evidence of the
loss of the schooner in the sense before mentioned,
which the judge could submit to the jury; and 2nd.
If there was, whether on that evidence reasonable
men might find as the jury actually did find. What-
ever opinion I might have come to if I had had
to deal with the evidence absolutely as a judge of fact,
I am of opinion that upon these two questions, which
alone are properly before us, the conclusion of the
court below was in all respects correct.

Upon the question of non-suit I think it clear that
there are to be found in the evidence of Nickerson, the
master, facts stated which were properly left to the
jury. We have the fact sworn to that the captain of
the tug, after having been brought at considerable ex-
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pense to the spot where the vessel lay, and having
every inducement, so far as self-interest was concerned,
to endeavor to get her off, considered it so hopeless
as not to be worth while making the attempt; and
that in the judgment of the witness himself, who, as a
nautical expert, gives his opinion that the vessel could
not have been pulled off, this conclusion of the master
of the tug was entirely correct. Then there isin ad-
dition the report of the surveyors, which appears to
have been before the jury having been admitted in
evidence without objection so far as appears from the
record before us. Further, there is the evidence of
Nickerson to show that except the tug other means
and appliances for the rescue of the vessel were not
within reach. On the whole, it seems impossible to
say that these were not proper matters for the consid-
eration of the jury, and that in the face of such evi-
dence the judge would have been justified in granting
the motion for a non-suit.

Then, as regards the alternative of the rule asking
for a new trial, that, in my opinion, was also properly
refused. It was, no doubt, open to remark that the
captain of the tug was neither called nor his absence
accounted for, but any presumption resulting from this
is not, in my opinion, sufficient to neutralize the evi-
dence of the facts stated by the master, and to warrant
us in saying that in finding as they did the jury did
not act as reasonable men. Upon this head it is also
to be remembered that in the present case the value of
the vessel was not covered by the insurance, and that
the master, who scems to have been zealous for the
interests of his owners, and to have done his best to
protect them, knew this to be the fact. I am of opin-
ion, therefore, that the verdict could not properly have
been set aside as being against the weight of evidence.

Had I thought, however, that there was no evidence
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of actual loss proper for the consideration of the jury
I should have considered a new trial and not a non-
suit to have been the proper disposition of the case. It
is quite clear that though the declaration goes for a
tolal loss yet upon such pleading a partial loss may be
recovercd for. Then there was, beyond all doubt or
guestion, evidence of some loss from perils covered by
the policy having been sustained by the assured, and
although the exact amount of it had not been ascertained
yet it seems to me it would have been reasonable to
have permitted a new trial in order to ascertain the
amount, unless the defendants had, to save expense,
submitted to some less costly and more simple mode of
arriving at the amount as by a reference to an officer
of the court or other referee. It would have seemed to
me a harsh decision to have precluded the assured from
recovering any indemnity whatever in respect of the
policy sued on, as must be the effect of a judgment
entered upon this action for the defendants.

There was ample evidence of proofs of loss and of
the interest of the assured having been forwarded to
the appellants before action brought. The fact of loss
was shown by the protest. Asregards the interest no
technical proof of that was required and the account
furnished by the assured to the appellants, of the ex-
penses incurred in which (as is poiuted out by Mr.
Justice King) the underwriters were charged as debtors
to “ 8. March & Sons,” would at once have been an
intimation to any reasonable man that the latter firm
claimed as owners, and that the insurance had been
effected for their benefit.

The appeal must be dismissed with costs.

TASCHEREAU J.—The only question left for our deter-
mination is as to the necessity of the notice of abandon-
ment. I am of opinion, for the reasons given by Tuck
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and King JJ. in the court below, that such notice was
necessary, and that none having been given in this
case the appeal should, on this ground, be allowed.

I cannot see in the evidence that this ship was an
actual total loss. As Arnould on Insurance (1) puts
it: '

An absolute total loss takes place when the subject insured wholly
perishes, or there is a privation of it and ifs recovery is hopeless. A
constructive total loss takes place when the subject insured is not
wholly destroyed but its destruction is highly probable, or the priva-

tion of it, although not quite irretrievable, is such that its recovery is
either exceedingly doubtful or too expensive to be worth the attempt.

And to quote Tuck J. in the court below :

An absolute total loss entitles the assured to claim from the under-
writer the whole amount of his subscription. A constructive total loss
entitles him to make such claim, on condition of giving notice of the
abandonment of all right and title to any part of the property that
may still exist or may be recovered.

It is the duty of the assured if he means to abandon,
in cases where abandonment is necessary, to give notice
to the underwriters of his intention within a reason-
able time after he gets intelligence of the loss.

If the first information is not sufficient to enable the
owner to tell whether he ought to abandon or not, he
may wait a reasonable time for further information as
to the extent of the damage. He cannot wait an undue
length of time to see which will be the more profita-
ble for him to abandon or to claim for a partial loss.
If the assured makes little or no effort to recover the
property whilst it exists in specie, but lies by for
weeks with knowledge of the disaster, and gives no
notice of abandonment, he cannot recover for an
actual total loss. The rule is that where there is
anything to abandon, it must be abandoned; in
case of an actual total loss, where nothing is left

(1) 6 ed. vol. 2 p. 951.
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to abandon, there need be no abandonment, but when
there is a constructive total loss it is necessary.

In Kaltenbach v. Mackenzie (1), Lord Justice Brett
states the law thus :

If he (the assured) hears that the ship is stranded and her back is

Taschereau broken, although she retains her character as a ship, if he gets the

information upon which any reasonable man must conclude that there
is very imminent danger of her being lost, the moment he gets that
information he must immediately give notice of abandonment.

If the information that he first receives is not suffi-
cient to enable him to say whether there is immediate
danger, then he has reasonable time to acquire full in-
formation as to the state and nature of the damage
done to the ship. I also refer to Hilliard on Marine
Insurance (2), Marshall (8) and 2 Phillips (4).

GwYNNE J.—Upon the 30th October, 1888, the in-
sured vessel named the *“ Betsey ” was cast ashore on
the coast of Cape Breton, about twenty miles from the
town of Louisburg, and on the 1st November her cap-
tain telegraphed from Louisburg to the owners at St.
John’s, Newfoundland, as follows :—

LouisBURG, 1st November, 1883.
S. MarcH & Sons.—“ Betsey ” stranded Tuesday’s gale, twenty miles
west of Louisburg—wild shore—any insurance ? Tejegraph instruc-
tions immediately.
GEORGE NICKERSON,

Upon the same day March & Sons telegraphed to
Nickerson in reply: _

“ Betsey ”” not half insured—use all possible means to get her off,
and dock her if necessary. Have telegraphed Archibald, our agents,
North Sydney to assist you. Consult them by wire. Employ tugs if
necessary.

Upon the same day March & Sons telegraphed to
Archibald as follows :—

Schooner “ Betsey ” ashore near Louisburg. Have telegraphed

(1) 3C. P. D. 473, (3) 5 ed. p. 446.
(2) Secs. 364 et seq. (4) 5 ed. p. 225.
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Captain Nickerson to wire you for advice and assistance. Vessel not 1890
half covered. Serious loss if abandoned. Make best possible arrange- o~

- T
ments, Keep us posted. Has “ Mayflower 7 sailed ? PH;EIX

Nickerson also telegraphed to Archibald as he was Ims;]‘CO.
directed in the telegram he had received from March MoGHEE.
& Sons. Archibald sent a tug down to the vessel upon Gwynne J.
the 2nd or 3rd November. The tug did not take hold
of her or make any effort to take her off the shore where
she was. Nickerson said that the captain of the tug
had told him why nothing was done by him to take
the vessel off ; this evidence was objected to, and as it
was inadmissible as evidence it is unnecessary to re-
peat what Nickerson said that the captain of the tug
said to him. Nickerson himself, however, said that he
thought the vessel was too far up ashore to have been
hauled down ; that the ground where she was offered
no impediment to pulling her off, but that he thought
she was too high and dry. On the same day that the
tug came down to the vessel she returned to North
Sidney with captain Nickerson and all his crew except
the mate of the ¢ Betsey ” who was left in charge of
her. Nickerson said that immediately after his arrival
at Sydney he telegraphed again to March & Sons, the
owners of the “ Betsey,” that the tug could not get
the vessel off and that they had better come down
themselves.

Whether Archibald, the agent of March & Sons, who
had been directed by the telegram of the 1st November
to keep March & Sons posted in the matter, sent any
communication to them by telegram or letter did not
appear ; however, from Nickerson’s telegram from Syd-
ney to March & Sons on the 3rd or 4th November they
must, I think, be held to have had sufficient reliable
information to make reasonable men conclude that the
vessel was then in imminent danger of becoming lost.
That she then existed in specie as a ship there can be
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no doubt, however perilous may have been the position
in which she was. Then, therefore, was the time when,
upon the authority of Kallenbach v. McKenzie (1), it
becameimperative upon the owners, if ever they should
claim as for a total loss, to have given immediate notice
of abandonment to the underwriters. There is no sug-
gestion that the vessel was in such a position and con-
dition that she must have absolutely perished and
disappeared before notice could be given to the under-
writers, if that would have been asufficient excuse for
not having given notice of abandonment. From the
information which the owners then had they had no
right to keep secret in their own minds what they
intended to do, namely, whether they would treat the
loss as total, in which case notice of abandonment was
necessary, or wait to see whether a change of circum-
stances might not make it more to their advantage to
treat the loss as partial, thus keeping the underwriters
in ignorance of the state of things and depriving them
of the opportunity of doing what they might think
best to be done in their interest, while the vessel was
all the time left exposed to the violence of winds and
waves and to increased damages and greater probability
of eventual total loss. From the 3rd to the 18th Novem-
ber the vessel was left exposed to the violence of the
winds and waves without any effort whatever being
made to get her off. During this time she suffered ad-
ditional damage. On the 18th, one of the owners went
down to where she was and got the captain of the tug,
who had gone down to her on the 2nd or 8rd of
November and done nothing, and another man, to make
a survey of the vessel as she then lay, and upon their
report,which is not produced, sold the vessel. Nickerson
says that between the time that he had left her on the
2nd or 3rd of November and his coming back with Mr.

(1) 3 C. P. D. 467.
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March, the owner, who went down to her on the 18th
November she had sustained additional damage—that
he could see that she had strained and had some water
in her—that he did not know whose idea it was
bringing Mr. Ross and the master of the tug from Syd-

81

1890
Tar
PrENIX
Ins. Co.

.
McGHEE.

ney to hold survey— that Mr. March got them to hold Gwynne J.

survey, and that the vessel was sold the same day or
the next day after the survey. He said :—

The men that held the survey,I suppose, went about to sell the vessel
and she was sold the same day or next after survey.

The language of the Lords Justices in Kaltenbach v.
McKenzie (1) is, tomy mind, conclusive in the present
case. Lord Justice Brett (2) says, speaking of the assur-
ed owner of a ship:—

If he hears that the ship is stranded, and her back is broken, although
she retains her character as a ship, if be gets information upon which
any reasonable man must conclude that there is very imminent danger
of her being lost, the moment he gets that information he must imme-
diately give notice of abandonment. Thelaw that has been laid down is
that immediately the assured has reliable information of such damages
to the subject matter of insurance as that there is imminent danger of
its becoming a total loss, then he must at once, unless there is some
reason to the contrary; give notice of abandonment.

And again (3), he says:—

I am not prepared to say that if it could be shown that the subject
matter of insurance, at the time when the assured has information
upon which otherwise he would be bound to act, isin such a condition
that it would absolutely perish and disappear before notice could be
received or any answer returned, that that might not excuse the assured
from giving notice of abandonment, but I am prepared to say that
nothing short of that would excuse him ; and although I do not say
that what I have stated would excuse him, I am not prepared to say it
would not; that is the limit to which, I think, the doctrine could be
carried, and it seems to me that to go further than that would let in
the danger to provide against which the doctrine of notice of abandon-
ment was introduced into the contract and made a part of the contract.

Lord Justice Cotton (4) says :

(1) 3 C.P.D. 476. (3) At p. 475.
(2) At p, 473. (4) At p. 480.
6.
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1890 The object of notice, which is entirely different from abandonment,
m is, that he (the assured) may tell the underwriters at once what he has
Praanix  done, and not keep it secret in his mind to see if there willheachange
Irs. Co.  of circumstances. There is another reason : the thing in various ways
may be profitably dealt with ; therefore the second reason for requir-
ing notice of abandonment te be given to the underwriters is that
Gwynne J. they may do, if they think fit, what in their opinion is best and make
T the most they can out of that which is abandoned to them as the con-
sequence of the election which the assured has come to. How then

can the plaintiff say that it was not necessary in the present case to

V.
McGHuEER.

give notice of abandonment ?

And referring to Rankin v. Potter (1), he says :

It was suggested that it followed from Rankin v. Potter (1) that if the
notice of abandonment was «f no use to the underwriters the assured
was excused from giving if, but in my opinion nothing that was said
by the learned lord who moved the judgment of the House of Lords,
or by any of the judges, supports that contention.

And again :

There is nothing in the observations of Blackburn J. which can pos-
sibly be construed to mean, that where the assured has in his posses-
sion the thing insured at the time when he received notice of the
facts, he then is excused from giving notice of abandonment to the
underwriters. On principle, ought we to carry what was laid down in
Rankin v. Potter (1), further than that case has carried it ?In my opinion,
no. All the grounds upon which the rule requiring notice of aban-
donment to be given is based apply equally in this case, even although
the jury might find that in the ultimate result notice of abandonment
would have produced no good result to the underwriters. The object
is, as I have pointed out before, to communicate to the underwriters
that decision at which the assured has arrived at the earliest possible
moment, so as to render it impossible for him having formed that
decision to retract it,and in order that he must not be allowed to run
the chance of events, and to abstain from giving notice and after-
wards excuse himself by saying; * if I had given notice the under-
writers would have got no benefit from it,” and from the other ground
on which notice is required it equally follows that it must not be left
to the jury to say whether or no notice would be useful.

Then Lord Justice Thesiger, after quoting largely
from the judgments of the learned law lords in Rankin

(1) L. R. 6 H. L. 83.
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v. Poller (1), and referring to the opinion of Blackburn

J. in that case given to the House of Lords, says (2):

In the first place it is to be observed that the opinion of Blackburn
J. delivered to the House of Lords isnota binding authority upon us,
and although the opinionis very valuable for the purpose of guiding
us, we have to look at the opinions of the lords and not the opinion of
the judges given to the lords ; but, at the same time, I think I may
also say that when the whole opinion of Blackburn J.is looked at it
does not justify the contention on behalf of the plaintiff, and without
taking up time by reading passages from that opinion I would say
that it goes no further than the opinions of the lords themselves, that
where at the time that the assured receives notice of the loss, and has
to exercise his election to abandon, there is no part of the subject mat-
ter of the insurance to abandon, and therefore no possibility of ad-
vantage to the underwriters if they did receive the notice, in that case
the assured may be discharged from the onus which otherwise would
be upon him of giving a notice of abandonment.

Now how can it be held that the judgment in that
case is not conclusive upon the present ? Here, upon
3rd or 4th November, at latest, the owners of the in-
sured vessel had reliable information that she lay
ashore where she had stranded, in imminent peril of
. becoming a total loss, which made it their imperative
duty then to elect whether they would treat the vessel
as a total loss, or should regard their loss as partial
only. In the former case it was absolutely necessary
for them to give notice of abandonment to the under-
writers in order to enable them to recover as for a total
loss. The vessel was, beyond all question, then in ex-
istence as a vessel, and capable of being abandoned to
the underwriters as the subject insured by them, and
Kaltenbach v. MacKenzie (8) is a conclusive authority,
therefore, that in the absence of notice of abandonment
the assured cannot recover as for a total loss.

In my opinion the conduct of the assured in doing
nothing whatever with the vessel for the purpose of
extricating her after receiving Nickerson’s telegram of

(1) I. R. 6 H. L. 83. (2) At p. 486.
(3) 3 C.P.D. 467.
634
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the 3rd November, and in suffering her to be exposed
to further damage from the violence of the winds and
waves without giving notice of abandonment to the
underwriters, affords abundant evidence that they did
elect to regard their loss as partial, and to run all risks
themselves of extricating the vessel; the conduct of
the owners is not, I think, otherwise susceptible of a
reasonable construction.

It has been contended that this case comes within
the principle of the Anchor Marine Insurance Company
v. Keith (1), which proceeded upon the opinion ex-
pressed by Willes J. in Barker v. Janson (2), namely,
that

when a ship is so injured that it cannot sail without repairs, and can-
not be taken to a port at which the necessary repairs can be executed,
there is an actual total loss, for that has ceased to be a ship which never
can be used for the purposes of a ship.

In that case it was held that a valid sale for the
benefit of all concerned might be made, and no
notice of abandonment would be necessary. The
principle involved in such a case is, that as there was
a physical impossibility under the circumstances
that the vessel ever could be used again as a ship she
had ceased to be a ship, and could not be transferred
to the underwriters as the thing which was the sub-
ject of insurance by them. Itis unnecessary to inquire
whether a ship stranded, but not otherwise damaged,
and which retains her character of a ship in specie and
is capable of being abandoned to the underwriters as
the very thing insured by them, presents a case at all
analogous to the case suggested by Willes J. in Barker
v. Janson (2), which was the very case of The Anchor Ma-
rine Insurance Company v. Keith (1), for there was in the
present case no evidence whatever that there was any
physical impossibility in the insured vessel being put

(1)9 Can. S, C. R. 484, (2) L. R. 3 C. P. 305,
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to sea again. It was suggested that from the fact of
the tug having gone down on the 2nd or 3rd Novem-
ber, and nothing having been done, it might be infer-
red that it was physically impossible that anything
could be done—but from such a premise no such in-
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ference could be drawn. It might be that the tug had Gvynne J.

not the necessary appliances, or that the expense of

getting the vessel down to sea again was thought to

be greater than she was worth, or that the tug master
could give no rational account of his inaction and,
therefore, was not called by the plaintiff. But, in
truth, the case of the plaintiff was not one to be estab-
lished by any such inferences as were suggested. He
had undertaken to excuse his not giving a notice of
abandonment to the underwriters upon the ground
that it was physically impossible to get the vessel
down to sea again. If that could afford an excuse,
while the thing insured remained in existence in
specie the fact had to be proved by the assured by
clear and conclusive testimony, and in point of fact
none such was, in my opinion, offered. The plaintiff
should, therefore, have been non-suited.

Finally, it has been suggested that as there was un-
doubtedly a partial loss the plaintiff could not be non-
suited. This suggestion has proceeded from omne of
the learned judges in the court below, not from the
plaintiff either in the court below or here, and it ap-
pears that at the trial the plaintiff, repudiating all idea
of claiming as for a partial loss, abstained from offering
any evidence in support of such a claim, and insisted
wholly upon an actual total loss which he failed to
prove. The appeal, therefore, in my opinion, should
" be allowed with costs, and judgment of non-suit be
ordered to be entered in the court below.

ParTERSON J.—I have had an opportunity of read-
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ing the opinion prepared by my brother Gwynne, and
agreeing as I do with the views he has expressed I
shall not repeat what he has said.

The result of that opinion is to overrule the judg-
ment pronounced by a majority of three against two
in the court below, but when I read the opinions of
the learned judges who formed the majority I cannot
avoid the impression that if the second discussion,
which is one advantage of an appeal, had taken place
in the court below there would have been at least a
majority of that court in favor of a judgment of non-
suit.

The learned Chief Justice formed his opinion with
hesitation, being pressed by the slight evidence of
inability to get the vessel off the rocks, there being
really no evidence of any attempt to do so and no
evidence of the reason why the tug did not make the
attempt, and Mr. Justice Wetmore seems to have been
influenced by what I conceive to be a misapprehension
of remarks of my brother Strong in Providence Wash-
ington Insurance Company v. Corbett (1). He applies
to this case, in which the vessel when surveyed and
sold was in far worse condition than when the tug
was there, the rule stated and illustrated in Corbett’s
case that the right to abandon the vessel must, under

'English law, be tested by the condition of the vessel

at the time of action brought. But the discussion in
Corbett’s case was on a very different matter. It-
related to the case of notice of abandonment being
given under circumstances that justified it—ase. g.
when the vessel had been captured by an enemy’s
cruiser but afterwards came back to the possession of
the assured, as in the event of a rescue by an English
frigate—and the point discussed was whether under
such circumstances the notice of abandonment could

(1) 9 Can. S, C. R. 246.
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be insisted on. Nothing was said in that case at all
inconsistent with the doctrines quoted by my brother
G-wynne from the observations of the lords justices in
Kaltenback v. Mackenzie (1) as to the necessity for
prompt notice of abandonment.
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I agree that the plaintiff ought to have been non- PattersonJ.

suited and that the appeal should therefore be allowed.
(Nov. 10th, 1890.)

Our judgment in this case upon the merits when the
court formerly proceeded to deliver judgment was to
enter a nonsuit, taking the view of two judges of the
court below, but it was suggested in this court that
a new trial would be more proper under the circum-
stances. I was not prepared at the time to pronounce
an opinion upon that, as I wished to be quite satisfied
that upon the pleadings it was competent for the plain-
tiff to recover for the partial loss. I am now satisfied
that he has a right to do so. It was competent after
evidence of partial loss, which I think there is in this
case, for the plaintiff to recover for a partial loss on his
claim on the record for a total loss. I therefore agree
that our judgment should be for a new trial instead of

entering judgment of nonsuit. I do not think it should"

affect the question of costs of the appeal as. the judg-
ment of the majority of the court is against the deci-
sion appealed from. If a new trial is had it should be
on terms of paying the costs of the former trial.

Appeal allowed and case remitted to
court below to make rule absolute
for new trial on payment of costs.

Solicitor for appellants : C. A. Palmer.
Solicitors for respondent : G. C. & C. J. Cosler.

1) 3 C.P.D. 467.
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180  THE MOLSON BANK (PLAINTIFFS)......APPELLANTS ;

*Ma\r’.vl\:l, 17. AND
*Dec. 10
" EDWARD HALTER AND MOSES
E. WISMER (DEFENDANTS) ........ % RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Construction of statute—R.8.0. (1887) c. 124 5. 2—Assignment for benefit
of creditors—Preference—Intent— Pressure—Crimanal liability.

R. 8. 0. (1887) c. 124 5. 2 makes void any conveyance of property by
aperson in insolvent circumstances made “ with intent to defeat,
delay or prejudice his creditors, or to give to any one or more of
them a preference over his other creditors or over any one or
more of them, or which has such effect.”

Held, affirming the judgment of the Court of Appeal, Fournier and
Patterson JJ. dissenting, that the words “ or which has such
effect ”” in this section apply only to the case of “giving any one
or more of (his creditors) a preference over his other creditors or
over any one or more of them.”

Held further, that the preference provided against in the statute is a
voluntary preference and a conveyance obtained by pressure from
the grantee would not be within its terms.

W. having become insolvent, and wishing to secure to an estate of
which he was an executor monies which he had used for his own
purposes, gave his co-executors a mortgage on his property for
the purpose, and proceedings were taken by a creditor to set aside
this mortgage under the above section.

Held, Fournier and Patterson JJ. dissenting, that the mortgage was
not void under the statute.

Held per Strong, Taschereau and Gwynne JJ. that there wasno prefer-
ence under the statute as the persons for whose benefit the security
was given were not creditors of the grantor, but they stood in the
relation of trustee and cestut que trust.

Held also, per Strong and Taschereau JJ., that the grantor being crim-
inally responsible for misappropriating the money of the estate of
which he was executor the fear of penal consequences was suffi-
cient pressure on him to take from the mortgage the character of
a voluntary preference.

PRESENT.—Strong, Fournier, Taschereau, Gwynne and Patterson JJ.
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APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of MacMahon J. at
the trial in favor of the defendants.

The defendants were co-executors and trustees under
a will of what was known as the Jantz estate. The
defendant Wismer was the active trustee and he re-
ceived certain monies of the estate which he applied
to his own purposes. He had been a farmer but
bought the interest of a partner in a milling business
and gave a statement of his means to the plaintiff bank
in order that his firm might obtain a line of credit to
carry on the business. In a little more than ayear the
firm became insolvent and Wismer gave to his co-
trustee a second mortgage on certain property to secure
the estate money which he had appropriated. No
assignment for the general benefit of creditors was
made by the firm or by Wismer and the bank having
obtained a judgment against Wismer took proceedings
to have the said mortgage set aside as being a fraudu-
lent preference under the statute R.S.0. (1877) ch. 124
sec. 2. The trial judge refused to set it aside and gave
judgment for the defendants which the Court of Appeal
affirmed. The decision of the latter court was based
on the ground that the parties did not stand in the
relation of the debtor and creditor and there could,
therefore, be no preference and that an intent to defeat
or delay creditors must still be shown to avoid a pre-
ference under the statute which was not done. The
plaintiffs appealed to the Supreme Court of Canada.

Bowlby Q. C. for the appellants. R. 8. O. ch. 124,
sec. 2, makes void every transfer of property which
has the effect of defeating or delaying creditors.

The relation of debtor and creditor undoubtedly ex-
isted between the Jantz estate and Wismer. Ez parte

(1) 16 Ont. App. R. 323.
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1890  Taylor. In re Goldsmid (1), followed in Ez parte Ball.
Tue  In re Hulchinson (2); In re Mills. Ex parte The Official
Mﬁ’i‘;‘}’{" Receiver (3).
Al The mortgage is clearly void under the statute. Me-
—_" Donald v. McCall (4); Davis v. Wickson (5); Warnock
v. Kloepfer (6) affirmed by the Supreme Court on ap-
peal ; Rider v. Kidder (7).
Aytoun-Finlay and Duvernet for the respondents.
The judgment of the plaintiffs is against Wismer. per-
sonally, and cannot be enforced against him as execu-
tor. Allen v. McTavish (8); Lucas v. Crookshank (9).
The statute only applies to voluntary assignments,
McLean v. Garland (10) ; Long v. Hancock (11); and
there was clearly pressure on Wismer to give this

mortgage.

STrRONG J.—The question presented for decision by
this appeal is whether a mortgage of lands made by
one of several executors to his co-executors as security
for money belonging to his testator’s estate, wrongfully
appropriated by him, is void by reason of the mort-
gagor’s insolvency when he executed the mortgage.

The solution of this question depends, in the first
place, npon the construction to be placed upon section
2 of the Revised Statutes of Ontario, 1887, ch. 124,
which is as follows :—

Every * * * conveyance* * * of ¥ * % gapy * * ¥ pro.
perty, real or personal, made by a person at a time when he is in insol-
vent circumstances, or is unable to pay his debts in full, or knows that
he is on the eve of insolvency, withintent to defeat, delay or prejudice
his creditors, or to give to any one or more of them a preference over
his other creditors or over any one or more of them, or which has such
effect, shall as against them be utterly null and void.

(1) 18 Q.B.D. 295. (6) 15 Ont. App. R. 324.
(2) Weekly Notes, 1887, p. 21. (7) 10 Ves. 360.

(3) 58 L.T.N.8. 235. (8) 8 Ont. App. R. 440,
(4) 12 Ont. App. R. 593. (9) 25 Can. L. J. 124,
(5) 1 O.R. 369. (10) 13 Can. S.C.R. 30686,

(11) 12 Can. S.C.R. 539.
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~ The appellants have contended before this court, as
they also contended before the Court of Appeal, that in
construing this enactment the words “or which has such
effect,” are not to be confined to the immediately ante-
cedent case, that avoiding preferences, but are also to
be applied to the first case comprised in the section,
that of conveyances made to defeat, delay or prejudice
creditors, and that, consequently, as the effect of the
mortgage here has been, in fact, to defeat and prejudice
the appellants as judgment creditors of Wismer, the
mortgagor, it is, irrespective altogether of the intent
with which it was given, void as against the appel-
lants. The Court of Appeal; by a majority of three to
one, Mr. Justice Osler being the dissentient judge, de-
cided against this contention. The Chief Justice of
Ontario and Mr. Justice Burton both held, in the
learned judgments delivered by them, that the words
“ or which has such effect,” are to be confined to the
case of preferences, and Mr. Justice MacLennan con-
curred in the judgment of the Chief Justice; Mr. Jus-
tice Osler, on the other hand, based his dissenting judg-
ment on the construction which attributes the words
in question to both the cases dealt with by the section
and therefore held that, without regard to the intent
with which it was made, the mortgage by Wismer to
his co-executors to secure the moneys of the testator’s
estate which he had appropriated to his own use was
void. Ifintent to defeat creditors is required to be
proved to bring a case within the first part of the sec-
tion it is manifest that the appellants must fail so far
as regards the contention now under consideration.

In the first place I entirely agree with the majority
of the Court of Appeal in attributing the words * or
which has such effect ” to the case of preferences ex-
clusively. Many unimpeachable authorities have
established that in interpreting statutes th rule
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of grammatical construction is to govern unless the
context, indicating that a different intent actuated
the legislature, requires a departure from that rule,
or unless some absurdity, injustice or great incon-
venience would be the result of adherence to it. So
well established is this rule that it has been called
by very great judges the “ golden rule,” and we find it
approved and applied to numerous cases, some of them
decided in the House of Lords. One of the instances of
the application of this principle is that which occurs
in the construction of relative words and a subordi-
nate rule, formulated in a well known legal maxim,
has been adopted as a canon of construction in such
cases. This maxim, ad prozimum antecedens fiat relatio
nist impediatur sententia, is, therefore, thalt which is
primarily to be applied in the present case, and we are
not entitled to disregard it or to depart from it unless
its effect will be to bring the clause of the statute we
are dealing with within some of the exceptions to the
general principle of literal, grammatical construction.
Then can it be said that the interpretation of this sec-
tion adopted by the Court of Appeal in accordance
with the maxim just referred to, by confining the words
“ or has such effect,” or rather the relative word “such ”
in that sentence, to that part of the section concerning
preferences which immediately precedes, introduces
any of those consequences which are said to indicate
that the rule is inapplicable? I am of opinion that it
cannot be so said. It is impossible to say that such a
meaning is at variance with any context, or that it in-
volves either absurdity or injustice, or that it is repug-
nant to anything to be found either in this specific
clause or in other parts of the statute. I have heard
and can conceive nothing which would lead to these
results and, therefore, I am of opinion that we must
refer the words “such effect’’ to the next antecedent,
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“a preference over his other creditors,” a construction
which is in accord, not only with the literal and gram-
matical meaning. but which is also consistent with
reason, good sense and legal convenience, and which
does not conflict with any contrary intent of the legis-
lature disclosed by the context. If, on the other hand,
we were to apply these referential words to the first
part of the section, and hold that a conveyance tending
to prejudice creditors, though made with the most
honest and praiseworthyintentions, was void, and that,
too, even as regards bond fide purchasers, such as a
creditor innocently taking a conveyance in satisfaction
of his debt, or parties claiming under an ante-nuptial
settlement made and accepted in good faith and wiih-
out notice of any fraudulent intent, we should, I think,
be attributing to the statute an operation which
would not merely be novel and startling but which
would be positively unjust.

Therefore, I am of opinion that the validity of the
impeached mortgage must depend exclusively on the
answer to be made to the inquiry whether or not the
mortgage is proved to have been made with intent to
give a preference to particular creditors over the ap-
pellants or over the general body of creditors, or whe-
ther it has had such effect, which is the case secondly
provided for by the enactment in question. No ques-
tion of statutory construction arises here; the section
construed in the manner already indicated is, in my
opinion, perfectly plain and unambiguous. The ques-
tion we have to determine is, in the abstract, whether
. a conveyance or mortgage by a defaulting trustee to
his co-trustees, made when the defaulter is in a state
of insolvency with the object and intent of making
good to the trust estate monies which he has abstracted
from the trust fund and appropriated to his own use,
is to be considered a preference of one creditor to
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1890  another or as having the effect of such a preference
Tar within this second section. Again concurring with the
)IEX;(;N learned judges who formed the majority in the Court
v, of Appeal I am of opinion that the answer to this
Hﬂm' must be in the negative for the reason that the persons
Strong J. for whose benefit the security was given were not
"~ creditors within the meaning of this section of the
statute but have rights higher than those of creditors.
The English cases are conclusive on the point. Ez parte
Stubbins re Wilkinson (1) and ex parte Taylor re Gold-
smid (2), and ex parte Kelly (3), all decide that the doc-
trine of fraudulent preference has no application to
such a state of facts as we find disclosed by the evi-
dence in the present case. As the Master of the Rolls
observed in the case of ex parte Taylor (2), the relation-
ship between the defaulting party and those who
get the benefit of the conveyance or mortgage in such
cases is not that of debtor and creditor at all but that
of trustee and cestui qui trust, and consequently the
enactments in the bankruptcy statutes against prefer-
ences do not include the case in question. The reason-
ing of these cases is so satisfactory, and the disastrous
consequences of a contrary construction so obvious, that
Ineed not say more on this head. The English authori-
ties already quoted are precisely in point, and no rea-
son has been, or can be, suggested why they should not

be acted upon here.

There is, however, still another reason why, even in
the ‘absence of these English cases, I should, on a dif-
ferent ground, have come to the same conclusion. As
Lord Cairns, in the case of Butcher v. Stead (4), has
laid it down the word “ preference ” imports a voluntary
preference, that is to say, a spontaneous act of the
debtor. There was nothing new in this explanation

(1) 17 Ch. D. 88. (3) 11 Ch. D. 311.
() 18 Q.B.D. 295. (4) L.R. 7 H.L. 839.
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of the term; it wus a very old principle of the
law of bankruptcy, though it was stated by Lord
Cairns more clearly and decisively, and in a more ab-
solute form, than it had ever before been formulated
in. Then could it be said that the giving a security
by Wismer for this money which he had abstracted
from the assets of his testator and fraudulently applied
to his own use was a mere voluntary act on his part?
Surely not in view of the state of our criminal law,
which renders such a defaulting trustee liable to pro-
secution, and on conviction to personal punishment. It
is held that a mere demand is sufficient pressure by
a creditor to take away from a conveyance, transfer or
mortgage the character of an unjust preference, and if
the pressure of the creditor is thus sufficient to show
that such a transaction is not a voluntary preference,
how much more effectual for that purpose should be the
pressure caused by the consciousness of the trustee,
that if he failsto make good his abstractions from the
fund he will subject himself to penal consequences.
In such a case it could never be said that the act of
restoration, if impeached as a preference, was voluntary
or spontaneous, or made otherwise than under the
weight of the heaviest pressure to which the defaulter
could be subjected. As I have said, pressure by the
creditor in the case of a common debt divests a trans-
fer of any fraudulent color, and in the case of the
- trustee, such as we have here, the law itself, by recog-
nizing the restitution of a trust fund as a higher duty
enforced by a higher statutory sanction than the pay-
ment of an ordinary debt, exerts the pressure which
takes away from the transaction the character of a
voluntary preference.

Upon this last ground alone I should be prepared
to hold that the mortgage impugned by this section
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was neither an illegal preference nor a security having
the effect of such a preference.

Although in the view which I takeit is not material
that I should be able to assign any particular meaning
to the words “ or has such effect,” 1 may add that I
should find no difficultyin doing so. It appears to me
that they have a perfectly plain and obvious meaning.
They are, in my opinion, redundant words inserted by
the draftsman, ex abundanti cauteld, to show that not
merely direct preferences,such as would result where an
impeached mortgage or conveyance was made directly
by the debtor to the creditors, they being the only and
immediate parties to the transaction, were intended to
be prohibited, but that preferences which might be
the consequences of indirect and circuitous forms
which might be given to transfers of property made
through persons interposed between the debtor and
creditor were also intended to be included.

So used they were probably unnecessary and super-
fluous, but their use for such a purpose was quite in
conformity with the style generally adopted in draft-
ing legislative acts. A

The appeal must be dismissed with costs.

FourNIER J. was of opinion that the appeal should
be allowed.

TASCHEREAU J. concurred with STRONG J.

GWYNNE J. —~The determination of this case turns
upon the true construction to be put upon sec. 2 of the
Ontario Statute, 48 Vic. ch. 26—which is now consol-
idated with other acts in ch. 124 of the Revised

- Statutes of Ontario. The frequent revision of the

statutes and the mode adopted for effecting these revi-
sions are, in my opinion, calculated to conceal, and to



VOL. XVIIL.] SUPREME COURT OF CANADA. 97

distract the attention from the consideration of the 1890
object which the legislature had in view in originally Tgg
enacting the provision of the law for the time being B%’X;‘:f
under consideration. This 2nd section of 48 Vic. ch.  ».
26 was passed by way of substitution for the 2nd sec- HALTeE,
tion of ch. 118 R.8.0., 1877, and the effect was tomake wa g
this section, so substituted, to be thenceforth read as

the 2nd section of said ch. 118, the title of which act

is: “ An act respecting the fraudulent preference of
creditors by persons in insolvent circumstances.” We

have thus, as it appears to me, a clear enunciation by

the legislature of their intention in enacting this 2nd

section of 48 Vic. ch. 26 to be to provide against per-

sons in insolvent circumstances transferring any pro-
perty for the purpose of defrauding their creditors, or
giving to any of their creditors a fraudulent preference
over any other creditor. The section enacts that—
Every gift, conveyance, assignment, or transfer, delivery over, or
payment of any goods, chattels or effects, or of any shares, dividends,
premiums or bonus in any bank company or corporation, or of any
other property, real or personal, made by any person at a time when
he is in insolvent circumstances, or is unable to pay his debts in full,
or knows that he is on the eve of insolvency,with intent to defeat, delay
or prejudice his creditors, or to give to any one or more of them a

preference over his other creditors or over any one or more of them,
or which has such effect, shall as against them be utterly void.

What the draftsman of this section intended by the
words at its close, “ or which has such effect,” I do not
think was very clear to his own mind. To my mind, I
must-sa,y that they do not appear to have the effect of
changing the nature of the inquiry which would have
been necessary, or of extending the operation of the sec-
tion beyond what it would have effected if these words
had been omitted. Prior to the passing of 48 Vic.
ch. 26, if a deed had been assailed under ch. 118 of the
Revised Statutes of Ontario upon the ground of its
being fraudulent as against the creditors of the grantor

7 -
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as having been executed by him with intent to defeat,
delay or prejudice them in obtaining satisfaction of
their debts out of the property conveyed by the deed
to the extent of the value of such property,the inquiry
into that subject nécessarily opened the question of the
consideration upon and for which the deed had been
executed ; and if it appeared that the deed was purely
voluntary upon the part of the grantor, without any good
and valuable consideration having been given by or on
behalf of the granteeor other person on whose behalfand
for whose benefit the deed was executed, the natural and
necessary effect of such a deed was to defeat, delay and
prejudice the creditors of the grantor, and so the fraud
charged was established, namely, that the deed was exe-
cuted by the grantor with theintent that it should have
that effect which was the natural and necessary effect
of its being executed ; but if itshould, on the contrary,
appear that the deed was executed for a good, valuable,
legal consideration, proceeding from the grantee or
person in whose favor or for whose benefit the deed was
executed, such good consideration operating to sup-
port the deed and to pass the title in the property con-
veyed to such person, the necessary result was that no
fraud against the grantor’s creditors had been com-
mitted, and the deed could not be held to have had the
effect of depriving the creditors of any property which
they had any right to reach to obtain thereout satis-
faction of their debts in whole or in part. Thus we
see that the question as to the intent with which the
deed was executed was subsidiary to, and involved in,
the question as to what was the consideration upon
and for which the deed was executed. If the consid-
eration given was good and valuable, and given bond
Jide, the deed could not be said to have the effect of
defeating or delaying the grantor’s creditors nor could
the grantor be said to have executed the deed with the
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intent that it should have an effect which, in point of 1890
law, it could not, under the circumstances, be said to Tgg
have; in short the question as to the sufficiency or M}gii‘f
insufficiency of the deed to pass the title thereby pur- .
ported to be conveyed, and the question as to what HALTER.
was the effect of the deed, and what the intent with Gwynne J.
which it had been executed, were all involvedin the T
one question, namely: Wasthe consideration upon and

for which the deed was executed a good valid and

bond fide consideration for the purpose of vesting the

title of the property according to the terms of the deed,

or, on the contrary, was the deed a purely voluntary

deed executed without any consideration bond fide

given and proceeding from the person in whose be-

half or for whose benefit it was executed ? Now, if a

deed should be assailed since the passing of 48 Vic.

ch. 26 as fraudulent against the creditors of the grantor

upon the allegation that it defeated or delayed or pre-
judiced them in the recovery of their debts, the evi-
dence, I apprehend, must be of precisely the same nature

as had been necessary before the passing of the act,

and the consideration upon and for which the deed

was executed isstill, equally as before, the crucial test

to determine whether the deed was sufficient to pass

the title bond fide to the grantee of the deed, or whether,

on the contrary, it was a purely voluntary deed, and

so having the effect as charged of defeating, delaying

and prejudicing the grantof’s creditors in the recovery

. of their debts. Assuming, then, the words, * or which

has such effect” to be coupled with the words, “ with
intent to defeat, delay or prejudice his creditors” as

well as with the words with which they are immedi-

ately connected, namely, “or togive to any one or

more of them a preference over his other creditors, or

over any one or more of them,” it does not appear to

me that thereby any material difference is made in the
7%
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law, either as to the nature of the deed, which is open
to the imputation of being one which, operating so as
to defeat, delay, or prejudice the grantor’s creditors, is
fraudulent as against them, or as to the nature of the
evidence as to the consideration which is sufficient to
sustain the deed, and to relieve it from such imputa-
tion of fraud. The whole question is still as beforein-
volved in an inquiry into the precise character and
sufficiency of the consideration upon and for which
the deed was in truth executed. The suggestion that
the effect of the words, *‘ or which has such effect,”
coupled with the words, *“ with intent to defeat, delay,
or prejudice his creditors,” is to make them operate in
two distinct events, namely: First, to avoid a deed
executed with intent to defeat, delay or prejudice
the grantor’s creditors, whether the deed should
or should not have, or in other words, although it
should not have, such effect ; and second, to avoid
the deed which had the effect of defeating, de-
laying or prejudicing the grantor's creditors, al-
though he executed the deed bond fide for good and
valuable consideration without any such intent, can-
not, in my opinion, be entertained for a moment. It is
impossible to attribute to the legislature so motiveless
and senseless an intention as that a deed should be
avoided as prejudicial and fraudulent as against credi-
tors, as defeating or delaying or prejudicing them in
the recovery of their debts, which had not any such
effect, upon the ground that the grantor is assumed to -
have vainly intended that the deed should have an
effect which ex premissis it had not. Every deed
executed by an insolvent purely voluntarily and with-
out consideration is regarded in law as well as in fact
as having the effect of defeating, delaying and pre-
judicing the creditors of the insolvent grantor; the only
deed, therefore, executed by an insolvent not having
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such effect must be a deed executed bornd fide for good
and valuable consideration; and neither justice nor
common sense, in my opinion, justifies the contention
that the legislature, by the language used, contem-
plated declaring void as fraudulent, as against the
grantor’s creditors, a deed executed by him, bord fide,
for good and valuable consideration proceeding from
the person to whom, or in whose favor, and for whose
benefit the deed was executed. Such a great change
in the law which such a construction of the language
used, so pregnant itself with fraud, would effect can-
not, in my opinion, be attributed to the language used
by the legislature.

‘While I am of opinion that the words under
consideration have no such effect I concur with
the learned Chief Justice of the Court of Ap-
peal for Ontario, in the opinion that the words “or
which has such effect,” are to be construed only in
connection with the sentence immediately preceding
—thus: “or to give to any one or more of them a pre-
ference over his other creditors, or over any one or
more of them, or which has such effect.” If the
intention had been to apply these words in con-
nection also with the words, “ with intent to defeat,
delay or prejudice his creditors,” the natural expression
would have been, ¢ or which has any of such effects,”
for there had been several effects involved in the two
sentences, namely, the effect of defeating, the effect of
delaying, the effect of prejudicing the grantor’s credit-
ors generally, and the very different effect, namely,
the effect of preferring one or more of his creditors
over others ; but construing the words in connection
with the immediately preceding words—*“or to give
to any one or more of his creditors a preference over
his other creditors, or over one or more of them,”
there is not the slightest indication that the legislature
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intended, in 48 Vic. ch. 26, to use the terms, * prefer-
ence,” and ‘‘to give a preference,” in any other sense
than the well understood legal sense of those terms
as the same had been in use before the passing of the
act. Indeed, on the contrary, the enacting of the 2nd
sec. of 48 Vic. ch. 26, in substitution for the 2nd sec. -
of ch. 118 R. 8. O., 1877, the title of which act is as
above stated, indicates very plainly, I think, that the
legislature used the terms in their well understood
legal sense, namely, the fraudulent preference given
by an insolvent to one or more of his creditors over
others. It is, therefore, as material since the passing
of 48 Vic. ch. 26 as it was before to inquire what
species of conveyance was assailable as giving a pre-
ference to one of the creditors of an insolvent over
others. A preference of one creditor over others con-
sisted, and, in my opinion, still consists, in the volun-
tary disposition by an insolvent of some portion of his
property so as to confer greater benefit upon one or
more of his creditors than upon others, when unable
to pay all in full. To constitute a preference it must
have been given by the insolvent of his own mere
motion, and as a favor or bounty proceeding volun-
tarily from himself.

If, for example, a person in insolvent circumstances
should execute a deed conveying a portion of his pro-
perty to one of his creditors in order to get the
remainder of his property released from the operation
of an execution in the sheriff’s hands as against his
property generally, or if in a suit in chancery by one
of his creditors to compel specific performance of a
contract relating to a portion of his property the insol-
vent should be decreed specifically to perform such
contract by conveying to such creditor the particular
property in question, in neither of those cases could a
creditor of the insolvent assail successfully the convey-
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ance as constituting a preference of one creditor over
his other creditors, either before or since the passing
of 48 Viec. ch. 26, for the reason that such deeds must
be regarded as having been executed by compulsion
of law and for good consideration, and not for the
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of the grantor’s property as a benefit conferred upon
one of his creditors over the others.

So likewise, as it appears to me, if an insolvent
should transfer property to one of his creditors for the
purpose of specifically performing a contract which
the creditor could enforce by process of law, although
no suit had been instituted for that purpose, such
transfer would not constitute a giving a preference by
the insolvent to such creditor within the meaning of
the statute ; an act, specific performance of which could
have been enforced by law, could not, I apprehend,
have been considered to be, before the passing of 48
Vic. ch. 26, what the law regarded as a preference
given to one of an insolvent’s creditors over the others;
and as the 48 Vic. ch. 26, makes no difference as to
the character of the act which constitutes a preference,
but uses that term in its well known legal sense, a
disposition of property by an insolvent which did not,
before the act, constitute a preference of one creditor
over others cannot be adjudged to be a preference
within the meaning of 48 Vic. ch. 26.

Upon the whole, therefore, I can see no reason why
the English decisions upon a similar question to that
arising here are not as applicable to the determination
of the present case asto like cases arising in Eingland;and
upon the authority of Ex parte Kelly. Inre Smith (1), Ex
parte Stubbins. In re Wilkinson(2),and Ex parte Taylor. In
re Goldsmid (8), and upon principle, I am of opinion that

(1) 11 Ch. D. 306. (2) 17 Ch. D. 58.
(3) 18 Q. B. D. 295.
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a conveyance, such as the one in question, executed by
one of two trustees to his co-trustee to reinstate a fund
of their cestui que trust which had been misappro-
priated by the former trustee in breach of his trustisnot
a conveyance which can be avoided under the Ontario
statutes relating to assignments and preferences by
insolvent persons, either upon the contention that it
operates as fraudulent to the insolvent’s irustees credi-
tors generally, or as a preference to one of his creditors.

To such a transaction the Ontario statute has, in my
opinion, no application, and the appeal, therefore,
should be dismissed with costs.

ParTERSON J.—The essential facts in this appeal are
few and are not now in dispute.

Halter and Wismer were executors of Jantz. Wis-
mer received moneys belonging to the estate and ap-
plied them to his own use ; then, becoming insolvent,
he executed a mortgage to Halter and himself, as ex-
ecutors of Jantz, to secure the amount of the misappro-
priated moneys.

This action is brought to set aside that mortgage as
void against the creditors of Wismer.

The mortgage is not void under the statute 13 Eliz.
ch. 5. Holbird v. Anderson (1); Alton v. Harrison (2);
Bolderov. London and Westminster Discount Co. (3). 1
lately discussed these and other cases in Whitman v.
Union Bank of Halifax (4).

Is it void under the Ontario Act, R.S.0. (1887) ch.
124, which is entitled *“ An Act respecting Assignments
and Preferences by Insolvent Persons ™ ?

I shall refer again farther on to the title of the act.

The second section declares that the assignment of
any property, real or personal, made by a person at a

(1) 5 T. R. 235. ©) 5 Ex. D. 47.
(2) 4 Ch. App. 622, (4) 16 Can. S. C. R. 410,



VOI. XVIIL.] SUPREME COURT OF CANADA.

time when he is in insolvent circumstances, or is un-
able to pay his debts in full, or knows that he is on
the eve of insolvency, with intent to defeat, delay or
prejudice his creditors, or to give to any one or more of
them a preference over his other creditors, or over any
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one or more of them, or which has such effect, shall, FattersonJ.

as against them, be utterly void.

This differs in two or three respects from the statute
of 13 Eliz. Its scope is more limited because it ap-
plies only to insolvent persons, and its effect with
regard to those persons is more extensive because it
includes preferences. of particular creditors among its
prohibitions, and makes its operation depend not on
intention alone but also on the effect of the transaction.

I do not read the enactment as requiring the con-
currence of the two things, the intent and the effect.
A transfer made by an insolvent person with intent to
defeat or delay creditors, or to give a preference to one
or more creditors over the others, is made void as
against creditors although no creditor shall be actually
defeated or delayed, ard no preference actually obtain-
“ed, by means of it:

In that case the intent must be established in the
same way as under the statute of Elizabeth, and the
apparent object of the transaction may be explained by
proof of pressure or some motive which rebuts the for-
bidden intent. But if the result is the defeating or
delaying or giving a preference, if the transaction has
such effect, then the statute dispenses withinquiry as
to the intent. It might not be incorrect to say that
the effect being produced the intent is conclusively
presumed if, as under the statute of Elizabeth, the in-
tent were essential to the avoidance of the transfer.
With our minds trained under that statute it may be
hard to dissociate the two ideas, but the language of
the Ontario act, ““ or which has such effect,” is very
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1890  plain, and to my mind makes the effect of the transac-
Tar tion decisive without respect to the intent. The mo-
1\%’3‘]’("' tive of the legislature was avowed in the preamble of
».  the statute by which the clause was cast in its present
Havzen. form, 48 Vic. ch. 26. Questions were constantly aris-
PattersonJ. jng respecting the intent of transactions impeached
" under the law as it stood in R.S.0. (1877) ch. 118. An
attempt had been made by 47 Vic. ch. 10, sec 3 to
couple with the intent to give a preference among cre-
ditors the effect or the tendency of a transfer to create
a preference, but the amendment was not happily ex-
pressed and failed in its purpose. Then the legisla-
ture, in the following session, enacted the clause as we
now find it, reciting that * whereas great difficulty is
experienced in determining cases arising under the
present law relating to transfers of property by per-
sons in insolvent circumstances, or on the eve of insol-

. vency, and it is desirable to remedy the same.”

Along with this recital may be noticed the fact that
the term “ fraudulent ” which had been used in the
title of ch. 118 of the R.8.0. (1877) and in the previous
statute which was there represented and which is
replaced by section 2 of the act of 48 Vic., which term,
applied as it was in that title to preferences led, in my
apprehension, to much of the difficulty referred to in
this recital, is dropped in the act of 48 Vic. and in R.
S.0. (1887) ch. 124.

The effort to remove the recited difficulty will turn
out to be unsuccessful if we refuse to give their plain
and direct force to the terms in which the legislative
will is expressed. There is no reason or warrant for
our so refusing.

These views I understand to be the same as those of
Mr. Justice Osler who dissented in the court below,
and I do not understand any of the learned judges of
that court to find fault with them as a matter of prin-
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ciple. But when we come to the practical interpreta-
tion of the clause three of the learned judges, one of
whom further holds that the intent as well as the
effect must appear, read the words * or which has such
effect ” as applying only to preferential transfers, and
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not to those that may defeat, delay or prejudice credi- Patterson J.

tors without giving a preference to one creditor over
another.

This reading of the clause is, to my apprehension,
far away from the plain grammatical reading of the
language as well as widely apart from what I take to
be the expressed object of the legislature in framing it.
The language is “ with intent to defeat, delay or pre-
judice his creditors or to give to any one or more of
them a preference over his other creditors or over any
. one or moreof them.” That is the descriplion of the
intent, an intent to do any one of the things enume-
rated ; a transfer made with that intent, that is to say
an intent to do any one of those things, “ or which
has such effect,” that is the effect of doing any one of
those things, shall be void against creditors.

If these qualifying words “ or which has such effect”
are not to apply equally to all the objects of the intent
on equal footing it must be by reason of some over-
ruling policy or principle that will justify a distinct
violence to language which is not itself ambiguous or
indefinite. - _

The preamble of the statute does not suggest any
idea of discrimination. To defeat or delay creditors or
" to give a preference stood on precisely the same foot-
ing in the law under which difficulties were experi-
enced which it was desired to remedy. A new term
was introduced in the act 48 Vic. ch.26,viz., to prejudice
creditors, and the four things, defeat, delay, prejudice,
prefer, now stand each in precisely the same grammati-
cal relation to the enacting words as the others.
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The legislature has adopted the policy of resting the
validity of a transfer by an insolvent person on the
effect without inquiry into the intent. It is argued
that that is only when a preference is accorded. Why
should that be so? Assuming the policy to be sound
policy, and it is not our province to question it, why
should a transfer which merely disturbs the equality
among the creditors be dealt with more strictly than
one that defeats all the creditors? Ifthe factof giving
a preference is to be fatal to one, the other ought not to
be treated with greater tenderness.

It was held by all the Jearned judges of appeal that
the morfgage had not the effect of giving a preference
to one or more creditors over the others within the
meaning of the statute because the mortgagees were
not creditors of Wismer, or, in the guarded language
of Mr. Justice Osler, were not creditors in the strict
sense of the word. I shall show why I differ from that
conclusion, but if it was not a transfer to creditors it
was one that had the effect of defeating, delaying or
prejudicing the creditors and is, therefore, as against the
creditors, utterly null and void. Iagree in that parti-
cular with Mr. Justice Osler.

That ground would be sufficient for the allowance
of this appeal, but the other question is an important
oneon the construction of the statute and must be con-
sidered.

It is not and cannot be denied that when Wismer
applied the trust money to his own use he became
liable in a civil action at the suit of somebody. The"
form of action is of no consequence. It might be what
in former times was an action at law, as money had
and received, if the money was appropriated to an in-
dividual cestui que trust, or it might have been by suit
in equity if nothing had been done to alter the relation
of trustee and cestut que trust. See many cases collect-
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ed in Bullen and Leake’s treatise on pleading (1). He 1890
became a debtor to some one. It would be so even ifthe Tgp
money had been feloniously stolen. See Chowne v. Baylis “%’ii?{“
(2), where one question put and answered in the affirm- .
ative by Sir J.Romilly, M.R., was this : If one man takes HiTER'
the property of another does such taking constitute in PattersonJ.
the eye of the law a debt from the thief to the person T
robbed ? The liability is not less a debt by reason of its

being incurred by a breach of trust, whether an express

or an implied trust. See Emma Silver Mining Co.

v. Grant (3), where a specific sum was found due from

the defendant, who was financial agent and promoter

of the company, to the company for the secret profit

made on a transaction. One head-note is

Held, also, that the debt so due from G. was incurred by “fraud ”
and also “breach of trust”’ within section 49 of the Bankruptey Act,
1869, and that accordingly G. was not released from such debt by his
discharge ; and he was thereupon ordered personally to pay such debt
to the company, or so much thereof as should not be received by the
company under the liquidation. )
See also to the same effect Cooper v. Pritchard (4) where
a bankrupt was refused his discharge from a debt
incurred by the fraud of his partner who misappro-
priated money intrusted to the firm for investment.
Brett, M. R., there referred to the well known rule,
which 1 venture to think has been somewhat over-
looked in the present case, that in construing an act of
parliament one has no right to introduce words into
the enactment unless it is obvious that it cannot be
.made sensible without them. See also Evans v. Bear
(5) where an order having been made against two
executors jointly to pay into court money misappropri-
ated by one of them an attachment was issued against
the innocent executor as well as the other, the point

(1) P. 47 of the 3rd edition. (3) 17 Ch. D. 122.

(2) 8 Jur. N.S. 1028; 31 L.J. (4) 18 Q.B.D. 351.
Ch. 757 ; 31 Beav. 351, (5) 10 Ch. App. 76.
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decided being that he came within the third exception
to the fourth section of the act for abolition of impris-
onment for debt, the Debtors’ Act, 1869, which excludes
from the operation of the section “default by a trustee
or a person acting in a fiduciary capacity and ordered
to pay by a court of equity any sum in his possession
or under his control.”” -Cobhkam v. Dalton (1) was a case
where a trustee, who had been ordered to pay into court
trust money which he had mixed with his own, was
adjudicated a bankrupt. It was held that although
the debt was one from which an order of discharge
would not release him still, as it was a debt provable
under the bankruptcy, he was, pending the bankruptcy
proceedings, protected from attachment for disobedi-
ence to the order by section 12 of the Bankruptcy Act,
1869, which enacted that

Where a debtor shall be adjudicated a bankruptno creditor to whom
the bankrupt is indebted shall have any remedy against the person or
property of the bankrupt in respect of such debt, except in manner
directed by this act.

In Ex parte Kelly & Co. In re Smith, Fleming & Co.,(2)
Kelly & Co., at Glasgow, remitted money to Smiths,
Fleming & Co., at London, to pay in retiring certain
bills. They intended to appropriate the money to that
purpose and never applied it to their own use, though
a part was paid by mistake into their own bank in
place of the Bank of England, and about the time of
their bankruptcy endeavored to correct the mistake.
That was held not to be a payment made voluntarily
and by way of preferring a particular creditor. James,
L. J., thus states the law :

No doubt if a trustee commits a breach of trust by stealing or other-
wise misappropriating the trust moneys he becomes a debtor to his

cestui que trust in respect of the money which he has thus improperly
taken, and if he becomes a debtor in that way he remains only a

(1) 10 Ch. App. 655. {2) 11 Ch. D. 306.
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debtor, and the cestus que trust only a creditor, unless he can ear-mark 1890

the money which the trustee has misappropriated, ‘Ef;
E
and so on. MoLsox

Bawk

It is indisputable that Wismer was a debtor and that o,

the person or persons to whom he owed the money, HﬂT_ER-
whether the executors or beneficiaries, whether known Patterson J.
and ascertained individually or called by the com- =
prehensive name of the estate, were his creditors.
They could clearly have proved for the debt as credit-
ors under an assignment for the general benefit of
creditors under the Ontario act. If the money was
appropriated to them, as Wismer proposed to do when
he told Halter that he was ruined and would like to
save the money of the estate that he had used if he
could, and as he tried to do by executing the mortgage,
il undoubtedly gave a preference to those creditors over
the others, and so the transfer came literally within
the terms of the statute.

But it has been held that it is not within the statute
because the transfer was not made to acreditor. I am
not prepared to concede that the executors were not
creditors of Wismer. It was the duty of Halter to pro-
tect the interest of the cestwis que trustent by active
measures against his co-executor, and he would
be the proper person to prove the debt under the statute.

A trustee is called upon, if a breach of trust be threatened, to prevent
it by obtaining an injunction, and if a breach of trust Las been already
committed, to bring an action for the restoration of the trust fund to
its proper condition, or at least to take such other active measures as,
with a due regard to all the circumstances of the case, may be consid-
ered most prudential.

Lewin on Trusts (1), citing Brice v. Stokes (2), In re
Chertsey Market (8), Franco v. Franco (4), Walker v.
Symonds (5) and other cases, and see Styles v. Guy (6),

(1) 8 ed. p. 274. (4) 3 Ves. 75.

(2) 11 Ves. 319. (5) 3 Swans. 81.
(3) 6 Price 279. (6) 1 Mac. & G. 422.
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per Lord Cottenham ; Williams v. Nizon (1), per Lord
Langdale ; Booth v. Booth (2), Lincoln v. Wright (3),
which related to executors.

But there is not a word in the statute on which to
found the doctrine that the transfer must be to a cre-
ditor. What is forbidden is a transfer which gives a
preference to one creditor over the others, no matter
who the transferee may be. It is the effect of the
transaction, not the shape it is put in, that is dealt
with.

I respectfully submit that the decision is an instance
of introducing words into a statute which, without
them, is perfectly plain. The words areimported from
the English Bankruptey Acts, either section 92 of the
act of 1869, or section 48 of the act of 1883, which are
similar in their words and read thus:

Every conveyance or transfer of property made by any person un-
able to pay his debts as they become due from his own money in favor
of any creditor, or any person in trust for any creditor, with a view of
giving such creditor a preference over the other creditors, shall, if the
person making the same is adjudged bankrupt within three months
after the date of the same, be deemed fraudulent and void as against
the trustee in bankruptcy.

Here we have forbidden a transfer made iz favor of
any creditor or person in trust for any creditor, with a
view to give such creditor a preference. Thatistosay,
it must be made to the creditor himself who is pre-
ferred, or to some one in trust for him. We have no
such provision. The section of the Bankruptcy Acts
has been construed very literally, and perhaps with
unnecessary strictness, in the courts as appears from
dicta in cases relied on in the court below. The cases
really were decisions that the transactions in question
were not with a view to prefer creditors because the
motive was to restore trust funds or to escape prosecu-

(7) 2 Beav. 475. (8) 1 Beav. 125.
(9) 4 Beav. 427.
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tion for misappropriating them, but the other point 1890

was alluded to. TaE
Thus in Ez parte Stubbins. I'n re Wilkinson (1) it was Mﬁ’:‘i‘f

held that if a debtor on the eve of bankruptcy volun- _ .
tarily makes good trust moneys which he has mis- HaLze.
applied the payment cannot be set aside under the Fattersond.
Bankruptcy Act as a fraudulent preference. James T
L. J. concluded his judgment by stating the doctrine
that if a debtor on the eve of insolvency, and just before
he becomes bankrupt, sells goods in order that he may
restore money which he has taken from his master, or
from anybody else, and does restore the money, it
seems impossible to hold that such a payment can be
treated as a voluntary preference of a creditor. The
defaulting trustee had induced his co-trustee to buy
part of his goods in order that he might replace trust
moneys which he had misappropriated. That was
held not to be a fraudulent transter to the purchaser.
He paid the money to the credit of the two trustees
in the banking account of the trust estate, and as to
that the Lord Justice said

Tam of opinion that it is impossible to bring such a transaction
within the doctrine of voluntary preference of a creditor. In order
to do that there must be a payment or a transfer of goodsto a creditor

or to somebody in trust for a creditor. Here the creditor was the frust
estate, if it could be called a creditor.

Then followed the general statement of law already
quoted. This dictum is relied on as some authority
. for the construction of the Ontario Act. It is obviously
an example of the strict reading of the words which
have no equivalent in the Ontario Act, while the de- -
cision of the case is on the question of intent which
the latter statute excludes. .

Another case relied on‘is Ex parte Taylor. In re Gold-
smid (2). It follows Ex parte Stubbins (1) on both points,

(1) 17 Ch. D. 58. (2) 18 Q. B. D. 295.
8
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1890 as will sufficiently appear from a short passage from
Tae the judgment of Lord Esher, M. R.

MEX;?(N With regard to the other ground, the execution nf the deed of the

v, 23rd of March, the bankrapt had been guilty of a gross, and perhaps a
HALTER.  fraudulent, breach of trust, and an application was made td him by
Patterson J. Taylor, his co-trustee, to replace the trust money which had been lost.
—— I do not say that threats were made use of, but great pressure was put
on him. The relation of debtor and creditor did not exist between
the parties. The relation was only that of trustee, honest trustee and
defaulting trustee. No action of debt could have been maintained for
the sum which was paid, and such a case is not within s. 48 at all. But
even if Taylor could be regarded as a creditor of the bankrupt I think
the other view comes in ; the bankrupt had committed a gross breach
of trust, and it could not be said that he executed the deed with a view
of preferring Taylor to whom it could bring no personal benefit. The
deed must have been executed with the view of making good the
breach of trust. Consequently, there was no fraudulent preference and

no act of bankruptey.

Two other cases were referred to in the court below,
Re Mills. Ex parte the Official Receiver (1), and Ex parte
Ball. Re Hutchinson (2), which is found only in the
weekly notes. They add nothing to the others.

Ex parte Kelly (3), which I have noticed, was not
mentioned in the judgments. It was.there held, two
years before the case of Stubbins, that the provisions
of section 92 of the Bankruptcy Act, 1869, apply only
to transactions between a debtor and persons who are,
in the strict sense of the words, his creditors.

I may add all these cases to the list I have given as
examples of the recognition of a debt created by a
breach of trust as being a debt as fully as when created
in any other way. ‘

We have to interpret our own statute which differs
in the important particulars which I have pointed out
from the clause in the English acts, and which, in its
present form passed in 1885, long after the Bank-

(1) 58 L. T. 235 and 871. (2) W. N. (1887) 21.
(3) 11 Ch. D. 306.
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ruptcy Act, 1869, and after nearly all the decisions 1890
cited under that act and the act of 1883, continues to  Tan
avoid the form of words on which those decisions turn, MoLsox
~ It aims at the equal distribution of the assets of insol- v,
vent persons among their creditors without preference
or priority except in defined cases of privilege which do PattersonJ:
not come in question under the second section. -
I am clearly of opinion that Wismer was a debtor in
respect of the money in question ; that the ground on
which this appeal should be decided is not that the
effect of the mortgage of Halter was to defeat or delay
or prejudice creditors, as it would be if not given in
respect of a debt, but that it had the effect of provid-
ing for this debt in preference to his other debts. -
Ifit were essential to the operation of the statute, as
it is held to be under the strict reading of the English
Bankruptey Acts, that the transfer should be to a credi-
tor I am prepared to hold that Halter was a creditor,
having as executor a legal right—joint if not several—
to the money, being entitled by a civil action to com-
pelits restitution to him or to him and his co-executor,
and if necessary to prove as creditor for the debt in
any proceedings for the administration of the estate of
Wismer, whether under the statute in question or
otherwise.
I am of opinion that the appeal should be allowed
with costs.

Appeal dismissed with costs.
Solicitors for Appellants: Bowlby & Clement.
Solicitors for Respondent : W. Nesbitt & C. R. Hanning.
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DONALD ARCHIBALD (DEFENDANT)..... APPELLANT ;

AND

ANDREW HUBLEY (PLAINTIFF).........RESPONDENT.
ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Bill of sale—Registry— Defective affidavit—Assignment for benefit of credi-
tors—Writ of execution—Signature of prothonotary—=Seal of court.

An assignment of personal property in trust to sell the samc and
apply the proceeds to the payment of debts due certain named
creditors of the assignor is a bill of sale within sec. 4 of the Nova
Scotia Bills of Sale Act (R.S.N.S. 5th ser. ¢. 92) not being an as-
signment for the general benefit of creditors and so excepted from
the operation of the act by sec. 10.

The omission of the date and the words “ before me ” from the jurat
of an afidavit accompanying a bill of sale under s. 4 of the said act
makes such affidavit void and the defect cannot be supplied by
parol evidence in proceedings by a creditor of the assignor
against the mortgaged goods. Gwynne J. dissenting.

Per Gwynne J. Sec. 4 of the act only applies to bills of sale by way of
chattel mortgage and not to an assignment absolute in its terms
and upon trust to sell the property assigned.

In the Province of Nova Scotia writs of execution need not be signed
by the prothonotary of the court. It is the seal of the court
which gives validity to such writs, not the signature of the officer.

APPEAL from a decision of the Supreme Court of
Nova Scotia affirming the judgment in favor of the
plaintiff at the trial.

The defendant is sheriff of the County of Halifax, N.
S., and the action is brought for the possession of goods
seized under an execution which the plaintiff claims
under a deed of assignment to him from one Eaton,
against whom the execution was issued, for the benefit
of creditors. The points raised and argued in the case
were the following :

PRESENT.—Sir W.J. Ritchie C.J. and Fournier, Taschereau, Gwynne
and Patterson JJ.
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1. That the execution under which the sheriff justi- 1890
fied was improperly issued, not being signed by the ARCHIBALD
prothonotary of the court. HOUBLET.

2. That the affidavit attached to the assignment and —
required by the Bills of Sale Act was defective, the
jurat containing no date and the words ‘‘ before me”
being omitted, in consequence of which the deed could
not be registered and would not operate as against sub-
sequent creditors.

3. That the assignment itself was void for contain-
ing preferences to creditors and a resulting trust in
favor of the debtor.

R.S.N.S. 5th ser. ch. 942 contains the following pro-
visions :—

Sec. 1. Every bill of sale of personal chattels, made
either absolutely or conditionally, or subject or not
subject to any trust * % % shall be filed with the .
registrar, etc.
~ Sec. 4. Every bill of sale or chattel mortgage of
personal property, other than morigages to secure
future advances, ¥ % % ghall hereafter be accom-
panied by an affidavit of the party giving the same, or
his agent or attorney duly authorized in that behalf,
that the amount set forth therein as being the consid-
eration thereof is justly and honestly due and owing
by the grantor % % % % % otherwise
such bill of sale or chattel mortgage shall be null and
void as against the creditors of the grantor or mortgagor.

Sec. 10. In constructing this chapter the following
words and expressions shall have the meanings hereby
assigned to them, unless there be something in the
subject or context repugnant to such construction, that
is to say :

The expression ¢ bills of sale ” ‘'shall. include bills of
sale, assignments, transfers, and other assurances of
personal chattels, and also powers of attorney, authori-
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ties or licenses to take possession of personal chattels

Arcrmsarp as security for any debt, but shall not include the fol-

V.
HuBLEY.

lowing documents, that is to say, assignments for the
general benefit of the creditors of the person making or
giving the same * % %,

The assignment in this case, made by Chas. L. Eaton
to the respondent Hubley, contained the following
declaration of trust after the usual words of convey-
ance which included all the household goods and
furniture and all other personal estate and effects of the
assignor :—

“To have and to hold the said land and premises
and the said personal estate upon trust to sell and dis-
pose of the same at such time and manner as to him
shall seem best and collect in the money therefor, upon
trust to pay the costs and expenses incurred by him on

_trespect of these presents, and ten per centum of the

gross proceeds to the said party of the second part in
payment for his labor and responsibility herein, and
the residue of said trust moneys in the payment
of the following amounts to the persons, creditors of
said Charles L. Eaton, named herein without any pre-
ference of payment, namely : The said Andrew Hubley,
$100, Benjamin Hubley $400, Thomas Ritchie (interest
$45, city taxes and water rates now $38), Gordon and
Keith $12, Doctor Cowie $60, John McLearn $8.35, R.
N. McDonald $12.16,Williams and Manual $14.40, Hes-
sian and Devine, $4.10, and the balance, if any, to the
said Charles L. Eaton.”

The assignor, Eaton, made an affidavit asrequired by
the above section 4 of the act the jurat to which was
as follows :

“ Sworn to, at Halifax, in the County of . ,
Halifax this day of September, 188%.

J. PARSONS.
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A Commissioner of the Supreme Court, County of 1890
Halifax.” ARCHIBALD
The assignment with this affidavit attached was filed =
as a bill of sale under the above act. —
One James Jack having recovered judgment for a
debt due to him by the said Eaton issued execution
and caused the goods covered by the assignment to be
seized thereunder. The present action was then
brought against the sheriff. :
The court below held that the assignment was not
one for the general benefit of creditors and therefore
came within the act, and that whether or not the affi-
davit was void for the defect in the jurat the plaintiff
was entitled to recover as the execution issued by the
defendant was void for want of the signature of the
prothonotary. , _
The defendant appealed to the Supreme Court of
Canada.
Ross for the appellant. Under the practice estab-
lished by the Judicature Act, in 1884 the signature of
the prothonotary is not required to writs. See R. S.
N. 8. 5 Ser. Order 40 and rules p.903. Rule 14 gives
the form of execution which was followed in the pre-
sent case. '
If the writ should have been signed the omission
of the signature is an irregularity only and does not
make it void.
~ The jurat to the affidavit annexed to the deed of as-
- signment is defective in two respects. The words
“before me ” are omitted, which has been held fatal in
many cases. The Queen v. Blozham (1); Graham v.
Ingleby (2). And the day of the month was left blank,
which has also been held bad. In re Lioyd (3) ; Duke
of Brunswick v. Harmer (4).

(1) 6 Q. B. 528. (3) 1 L. M. & P. 545.
(2) 1 Ex. 651. (4) 1 L. M, & P. 505,
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The deed is void under the statute of Elizabeth. In

Arommarp the case of The Union Bank of Halifax v. Whitman (1)

.

HuBLEY.

an assignment for benefit of creditors was set aside
as creating preferences to which unpreferred creditors
could not be asked to assent. The present deed is
open to the same objections as were made to the deed
in that case.

Eaton Q. C. for the respondent. The question as to
the form of the execution is one of practice in the court
below with which an appellate court will not interfere.

The Judicature Act did not expressly alter the prac-
tice which had been followed for many years previous-
ly, and will not be held to alter it by implication.

That the writ is void, and not merely irregular, is

~ supported by Hooper v. Lane (2).

As to the objection to the affidavit lt is submitted
that a different rule prevails in respect to affidavits re-
quired by statute and those used in judicial proceed-
ings. See Ex parte Johnson (3); Cheney v. Courtois (4);
Moyer v. Davidson (5).

Perjury could be assigned before jurats were used.
Cheney v. Courtois (4) ; Hollingsworth v. White (6).

No question can arise as to the registration of the
deed as plaintiff was in possession.

A deed is not void merely for containing preferences.
Whitman v. Union Bank of Halifax (1) does not so
decide, and the deed in that case was of a peculiar
character. Nor is a resulting trust fatal. If there had
been nothing else in Whitman v. Union Bank (1) but a
a resulting trust the deed would not have been set
aside.

Ross, in reply, cited Ez parte Parsons (7), and New-

(1) 16 Can. S. C. R. 410. (4) 7 L. T. N. S. 680.
(2) 6 H. L. Cas. 443. (5)7 U. C. C. P. 521.
(3) 50 L. T. N. 8. 214. (6) 6 L. T. N. 8. 604.

(7) 16 Q. B. D. 532.
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love v. Shrewsbury (1), on the question of possession 1890

avoiding the necessity of registry. ARCHIBALD

.

Stk W. J. RitcHIE C. J.—The first question that HMUBLEY.
arises in this case is : Was this deed of assignment an
instrument which required to have an affidavit attach-
ed ? Ifit was, was the affidavit so attached a com-
pliance with the statute, or if it was not were the
executions under which the sheriff levied, valid execu-
tions ? :

As to the first question, the court below appears to
have considered that the instrument not being for the
general benefit of creditors, the statute required that
to be valid against an execution creditor the provisions
of ch. 92 R.S.N.S. 5th ser. must be complied with, and
that therefore there should have been an affidavit ; in
this I quite agree with the court below.

Secondly: Was the affidavit in this case a compliance
with the statute ? I think it was not ; it was with-
out date and the words “ before me” were omitted. I
have no hesitation in saying that the omission of the
date and the words “ before me ” are fatal, and I quite
agree with Mr. Justice Ritchie that

When the legislature required an affidavit to be filed with the bill of
sale they meant a document that had all the requisites of an affidavit
according to the common law and the well recognized practice of the
Superior Courts.

These omissions are not mere matters of form. In
addition to the cases cited in the court below I may
mention as to the want of a date Re Lloyd (2), and
The Duke of Brunswick v. Slowman (8), and as to the
absence of the words *‘ before me” as Lord Denman
remarked in The Queen v. Blozham (4):

The objection is not ambiguity but insufficiency.

And again:

(1) 21 Q. B. D. 41. (3) 8 C.B. 617.
(2) 15 Q.B. 683. : (4) 6 Q.B. 528.
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I think this is not an irregularity which can be waived ; a defect of
jurisdiction is shown and the objection is one which we cannot avoid
giving effect to.

And in the same case Coleridge J. says :

The objection is not a mere irregularity but affects the jurisdiction.

But I do not think it necessary to refer to the effect
of such omission in affidavits at common law, or those
used in judicial proceedings based on the practice or
rules of the court. We have a statutory enactment by
which we must be governed; the statute ch. 92 R.S.N.
S. 5th ser. expressly provides by the 11th sec. that the
affidavits mentioned in secs. 4 and 5 shall be as nearly
as may be in the form in schedules A and B respec-
tively, and the following is the form of jurat in said
schedules :

Sworn to at , in the

county of this day

of ,AD. 18 | (8gd.) A.B.
Before me,

How can it be said that this afidavit is as nearly as
may be in the forms of schedules A and B. respectively ?
Certainly the date and the words “before me” are
material ingredients in affidavits. If these can be omit-
ted why may not the place where sworn be likewise
dispensed with, and so the whole jurat be got rid of ?
I cannot think the words “as nearly as may be” were
intended to permit material and substantial omissions
and departures from the forms given, but rather re-
ferred to the material facts set forth in the body of the
affidavit, which, under the peculiar circumstances of
the case, cannot be, or are not, in the exact words of
the affidavit given, but are, as nearly as may be, sub-
stantially the same. The jurat, unless strictly as pro-
vided for, cannot be “as nearly as may be,” for the
substantial requisites of the jurat are entirely omitted.
How can this affidavit be said to be a substantial
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equivalent to the form when it cannot be said to have\ 1890
the same legal effect? The cases of Parsons v. Brand Arcarsarp
and Colson v. Dickson (1), on the English Bills of g - .
Sale Act, show how rigidly the Court of Appeal held —

. . .. Ritchie C.J.
parties to a strict adherence to the provisions of the
statute and to a compliance with the forms prescribed.
In those cases Lord Justice Cotton said :

s

There was nothing in the act itself requiring that the names, ad-
dresses and descriptions of the attesting witnesses should be added.
The question was, whether either of these bills of sale complied with
the requirement of sec. 9—that they should be made in accordance
with the form in the schedule to the act.

And the court held that the bills of sale did not com-
ply with what that section required, but were void
for want of the addresses and description of the attest-
ing witnesses as required by the form in the schedule.
And see Bird v. Davey (2).

And I am quite clear that this deficiency cannot be
supplied by parol evidence. 1fthis could be done, and
the date established, and the person before whom sworn
and his authority to take affidavits can be shown by
parol testimony, why may not the whole jurat be dis-
pensed with and even the signature of the attesting
party himself?

I cannot, however, agree with the court below that
the execution under which the sheriff justifies is void
because, though sealed with the seal of the court, it is
not signed by the prothonotary. It appears to me to
be utterly useless to go back a hundred years to ascer-
tain what the practice of the Supreme Court of Nova
Scotia then was; though this may be a very interest-
ing antiquarian study for those who have the time to
pursue it I fail to see that it has any practical bearing
on the case we are now considering, becanse the whole
matter of the practice of suing out writs has been in

(1) 25 Q. B. D. 110. (2) [1891] 1 Q. B. 29.
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modern times the subject of special legislation. By the
first series R.S.N.S. (1857) ch. 188, it was provided—

That all writs should be signed by the prothonotary with his name
and the date of their issue and be subscribed with the name of the
attorney or party by whom they are sued forth, and shall be directed
to the proper officer and be in the form theretofore used.

When the statutes were again revised in 1859, the
second series, this section was omitted ; so also in the
third and fourth series this provision was likewise
omitted, clearly showing, to my mind, that the legisla-
ture did not deem the signing of the prothonotary ne-
cessary ; in the fifth series, 1884, there is the strongest
possible confirmation of this view, with reference to
writs of summons :

Every writ of summons shall be issued out of the office of one of
the prothonotaries. Every writ of summons shall be sealed by the
officer issuing the same and shall thereupon be deemed to be issued.

Then we have the provisions with reference to
executions as follows :—

20. A writ of execution,if unexecuted,shall remain in force for one year
only from its issue, unless renewed in the manner hereinafter provid-
ed, but such writ may at any time before its expiration, by leave of
the court nr a judge, be renewed by the party issuing it for one year
from the date of such renewal, and so on from time to time during
the continuance of the renewed writs, either by being marked with a
seal of the court, and having indicated the date of the day, month and
year of such renewal, or by such party giving a written notice of
renewal to the sheriff, signed by the party or his solicitor, and bearing
the like seal of the court and date ; and a writ of execution so renewed
shall have effect, and be entitled to priority, according to the time of
the original delivery thereof.

The production of a writ of execution, or of the notice renewing
the same, purporting to be sealed and marked as in the last preceding
rule mentioned, showing the same to have been renewed, shall be suf-
ficent evidence of its having been so renewed.

All this showing, to my mind, beyond all doubt,
that the proper authentication of the execution was
the seal of the court, not the signature of the protho-
notary ; and I think it cannot be doubted that the seal
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of the court is the proper authentication of all acts of 1890
the court and not the signing of the prothonotary. Arcumsarp
This is evidenced by order 59, sec. 2, applicable to Homy
copies and other documents, which declares that

All copies, certificates and other documents appearing to be sealed with
a seal of the court, used by the prothonotary, shall be assumed to be
authenticated copies or certificates or other documents issued by the
prothonotary, and may be received in evidence, and no signature or
other formality except the sealing with the prothonotary’s seal shall
be required for the authentication of any such copy, certificate, or other
document.

Ritchie C.J.

Then section 10 provides :

The forms contained in the appendices shall be used in or for the
purposes of the prothonotary’s office, with such variations as circum-
stances may require.

The form for an execution is the following :

TirLe oF CAUSE.
Seal a writ of execution directed to the sheriff of

to levy against C.D., the sum of § and interest therecon at
the rate of $6 per centum per annum from the day of
(and $ costs) to judgment (or order) dated day of
X. Y.

Solicitor for party on whose behalf writ is to issue.
Therefore, in my opinion, it is unquestionably the
scal which is necessary to the validity of the writ and
gives it vitality, and not the signature of the prothono-
tary. But assuming, for the sake of the argument, that
the signature of the prothonotary is necessary his omis-
sion to put it to an execution in all other respects
regularly issued, as this appears to have been, would
amount to no more, in my opinion, than an irregularity
and render the writ voidable and not void, and the
execution would be a good and valid instrument until
set aside which has not been attempted to be done in
this case. The following authorities may be referred
to on this point :
Chitty’s Practice of the Law (1):
(1) Vol. 3 ¢h. 5 p. 224,
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1890 The sealing or resealing seems to be considered more important than
~~  signing. Original writs issued out of the Court of Chancery, were not

ARCHIBALD . . . .
». only in the King’s name, but sealed with his great seal, but mesne

HuBLEY. process founded thereon always issued under the private seal of the
Rit::-};e—C. 7. particular court, and not under the great seal, and are tested, not in
the King’s name, but in the name of the chief justice, or chief baron of
the particular court. The seal at present is the same as heretofore.
In the King’s Bench and Common Pleas the sealing of the writ is con-
sidered of principal importance, and is the act which completes its
authenticity.

Bacon’s Abridgement.—Sheriff M. (1).

2. That he cannot dispute the authority by which writs issue, nor
object to any irregularity in them. Neither the sheriff nor his officers
ave to dispute the authority of the court out of which any writ, pro-
cess, or warrant issues, but are at their peril truly to execute all such
writs, &c., as are directed to them by the King’s judges and justices,
according to the command of the said writs, and hereunto they are
sworn.

And in Burt v. Jackson (2) Tindall C.J. says :—

Although by the rule of M. T. 3 Will. 4 the filacer is entitled
to certain fees for signing writs, it does not therefore follow that he

must sign them.

In Frost v. Eyles (3), on a motion to set aside a pro-
ceeding for irregularity, the name of the filacer not
being on a common capias, the court held the proceed-
ings regular, the addition of the filacer’s name not be-
ing necessary. In Wilson v. Joy (4), it was held that
the omission of the name of the chief clerk of the King’s
Bench on a writ of summons is but an irregularity, and
Taunton J. said :

I think it is sufficient if the writ of summons is conformable to the
form given in the schedule of the act. :

And the same rule appears to prevail in the United
States. In Benjamin v. Armstrong (5) Tilghman C. J.
says as to the writ not being signed by the prothono-

tary:
(1) P. 690. (3) 1 H.Bl."120.
(2) 2 Dowl. 748. (4) 2 Dowl. 182.

(5) 2 Serg. and Raw. 392.
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The omission in this case is but an informality; the writ derives au- 1890
thenticity from the seal of the court. e~
ARCHIBALD
Lessee of Boal v. King (1). Judge Lane delivered the ooy
opinion of the court : —
Ritchie C.J.

No principle is more definitively settled than that the process of a
court having a seal can only be evidenced by its seal, which is the ap-
pointed mode of showing its authenticity. Without it, a majority of
the court hold such process void. The cases in 19 Johns. 170, 5 Cow.
550, and 5 Wend. 133, show the necessity of a seal to writs.

The affidavit then being clearly necessary and being,
as I think, substantially defective, and the executions
having been regularly issued,I think this appeal should
be allowed with costs in this court and in all the courts
below.

FourNIER J.—Tam in favor of allowing this appeal
for the reasons given by the learned Chief Justice.

TASCHEREAU J.—I am of opinion that the appeal
should be dismissed with costs.

GWYNNE J.—I am of opinion that the appeal in this
case should be dismissed with costs. The bill of sale
under consideration does not appear to be avoided by
the statute of Elizabeth, and as to the alleged defect in
the affidavit filed with the bill of sale, assuming an
affidavit to have been necessary in the present case,
I do not consider that we are bound by the decision in
The Queen v. Bloxham (2) and such like cases, or that
they apply in the circumstances of the case before us.
In that case a writ of certiorari was quashed because
the words “ before me ” were not inserted in the jurat
of the affidavit upon which it had been issued, al-
though the name of a commissioner for taking affidavits |
was inserted at the foot of the jurat. The Court of
Queen’s Bench held that they had no jurisdiction to

(1) 6 Ohio 11. . (2) 6 Q.B. 528.
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grant the certiorari upon such a document. Without

Arcamsarp evidence of the matter relied upon inthe affidavit filed

) v.
HuBLEy.

Gwynne J.

upon a motion for a certiorari the court clearly had no
juriediction to grant the writ. 1t was by affidavit
alone that the matter necessary to give the jurisdiction
could be laid beforethe court. The court had the right
to determine the sufficiency or insufficiency of the
mode in which such matter was laid before it, and as
it held that the affidavit was defective and could not
be amended, there was no matter 1aid before the court
so as to give it jurisdiction to interfere by granting the
certiorari. But in the case of these bills of sale, when
a question arises affecting their validity, it is raised in
a suit in court upon the trial of which evidence upon
oath taken in the ordinary way in suits inter partes can
be given showing, as matter of fact, that the affidavit
was duly sworn before it was filed. The courts in
Nova Scotia are not governed in a matter of this nature
by the rules by which the Court of Queen’s Bench was
governed in The Queen v. Blozham (1). In an issue in a
cause in court whether an affidavit was filed with the
bill of sale, the question would be one of fact, to be tried
in the ordinary way, upon evidence taken in the cause
in court upon the issue joined therein ; upon the trial
of such an issue the judge presiding could not as a
point of law, because of the absence of the words “ be-
fore me " from the jurat, exclude the evidence, for ex-
ample, of the commissioner whose name was at the
foot of the jurat, to the effect that he had administered
the affidavit, and that in point of fact it was sworn
beforehim. The Queen v. Bloxzham (1) is no authority that
upon such an issue such evidence can be excluded ; it
is,inmy judgment, an authority only to the effect that

- the Court of Queen’s Bench in England had no juris-

diction to entertain a motion upon matter which can
only be brought to its notice by affidavit, unless the

(1) 6 Q. B. 528.
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[13

words ‘“ sworn before me” are inserted in the jurat 1890
above the name of the commissioner by whom the Arcammas
afﬁd.avit was administered, when the affidavit purports HUIZ;I:EY.
to have been administered by a commissioner, for the -
same court has held that an affidavit sworn before a Gwmg‘ J.
Jjudge at chambers will be received on a motion in
court although the woids *“before me ” do not appear
in thejurat. In The Queen v. Bloxham (1)the court held
that the defect in the jurat was not amendable al-
. though a defect of a somewhat similar nature had been
amended by the court, and they pronounced the docu-
ment upon which the certiorari had been obtained as
no affidavit at all and, as such, to have been ahsolutely
void. No such rule of law prevails in the Province of
Nova Scotia. Ch. 104 of the Revised Statutes, 5th
series, order 36, prescribes all that is necessary to be
done by a commissioner in administering an oath taken
before him in order to the filing of an instrument, and
the words “before me” are not there mentioned as
necessary to be inserted to give validity to the affidavit,
and sec. 14 of that act enacts that:

The court or a judge may receive any affidavit for the purpose of
being used in any cause or matter notwithstanding any defect by mis-

description of parties or otherwise inl the title or jurat or any other
irregularity in the form thereof.

So that the defect in the jurat which, in The Queen
v. Bloxham, (1) was pronounced to occasion nullity is, by
the lJaw of Nova Scotia, declared to be no nullity, and
if not nullity in an affidavit upon which a motion is
made in court how can it possibly cxclude evidence
upon an issue joined ¢nter partes, to show that the
affidavit before it was filed was duly administered ?
Or upon what principle can we hold the case of The
Queen v. Bloxham (1), an incontrovertible authority
in the Nova Scotia courts governing a case like the

present ?
(1) 6 Q. B. 525.
9
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1890 But, further, the point upon the omission of the
Arcamsarp Words “ before me,” from the jurat of the affidavit
Hmffm. under consideration, does mnot. as it appears to
—— e, apply in the present case ; ch. 92 of the Revised
wafie J- Statutes 5th series, makes a distinction between bills
of sale which are absolute or upon trust to sell, and
those which are in the nature of chattel mortgages
only, to secure by mortgage a debt due to the grantee.
Section 1 of the act is the section within which the
bill of sale in the present case comes, for it is a bill of
sale absolute in its terms and on trust to sell—it re-
quires no affidavit to be filed with it as sec. 4 does
with the bills of sale there mentioned which are, as it
appears to me, bills of sale by way of chattel mortgage
only. The affidavit required by this section shows
that the section applies to chattel mortgages only. It
enacts that every bill of sale, or chattel mortgage, of
personal property, other than certain excepted chattel
mortgages, shall be accompanied by an affidavit of the
party giving the same that the amount set out therein, as
the consideration thereof, is justly due and owing by the
grantor to the grantee, showing that the instrument
which this affidavit is to accompany is a chattel
mortgage securing a debt due to the grantee or mort-

gagee from the grantor or mortgagor.
Lastly, upon the question as to the validity of the
writs of execution under which the appellant claims
title to the goods in question, as at present advised I
am disposed toregard that as a question of practice
and procedure which the Supreme Court of Nova Scotia
was itself competent exclusively to determine and the
most competent court for the determination of a ques-
tion of that kind, namely, the essentials necessary and
in use, according to the practice of the court, to consti-
tute a valid writ of execution issued by the court, and
I do not feel disposed to question, unless absolutely
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necessary, the judgment of the full court upon this 1890
question, and in the view which I take upon the other Arcainarp
point it is unnecessary that I should express a conclu- Hosiey

sive opinion upon the point. —_—
Gwynne J.

ParrersoNn J.—I am happy to say that I find no
difficulty in concurring with his lordship the Chief
Justice in holding that the writ of fi-fu is not void for
want of the signature of the prothonotary. There is a
regular judgment, followed by a writ of execution
which is sealed with the seal of the court, and in all
respects in full compliance with the directions of the
judicature act and the orders under the act. If the
sheriff is not protected in executing that writ, even if
it was the duty of the prothonotary to sign the writ,
the law will not be administered, as it strikes me, on
the same principle as in the cases of Carralt v. Morley
(1) and Hargreaves v Armitage (2) referred to by one
of the learned judges in the court below.

I think he is protected under any of the views of the
question of practice which have been presented to us.

If we assume, what at present I think would be an

“incorrect assumption, that the rule which governs
these matters in Nova Scotia is to be found in the
regulations adopted by the Executive Council in 1749,
we find a direction that ¢ all original process, and all
executions, and all process whatsoever, belonging to
any matter prosecuted in the general court, be issued
from the secretary’s office, signed by the clerk of the
court, and also be returned into the same office;” and
further, *“ that all writs be in the same form as in Eng-
land.”

1 borrow the quotation as abbreviated in Leary v.
Mitchell by Mr. Justice Ritchie, copies of whose judg-
ment have been furnished to us by the respondent.

()1 Q B.1s. @) L. R. 4. Q B. 141.
9k )
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1890 The order deals of course with writs, one essential

ARCHIBALD of which is the seal.
v

Husrey, A Writ, breve, is said to be a formal letter of the King, in parchnient,

sealed with a seal, &c., &e. (1).

Patterson J.

I understand the regulations to be, as correctly ex-
pressed by Mr. Justice Ritchie, “ regulations in respect
to the court.” They provide for the administrative
service, but leave the substantial requirements of the
writ to follow the English law. No doubt it would
be irregular to issue process from any office but that of
the secretary, or to return it into any other office, or to
omit the signature of the clerk, but those would be
venial irregularities. In Leary v. Mitchell the question
was onlyv one of irregularity.

In his judgment in the case now in hand Mr. Justice
Ritchie refers to Hooper v. Lane (2) which turned a
good deal upon an arrest made under a document
which had been placed in the hands of the sheriff as a
writ of capias,but which in Hooper v. Lane (2) was con-
ceded to be void. The learned judge understands the
defect to have been that —to quote his own words :—

The capias under which the arrest was made was in regular form, pro-
perly tested and sealed, but did not have an extra mark or stamp
called signing, which was required for the validity of a writ of capias or
nesne process.

With great respect for the learned judge who has
given us, on other branches of this appeal, the assist-
ance of much learning and industry, I am unable to
read Hooper v. Lane {2) as he has done. It was an action
against the sheriff for negligence in not executing a
good capias which the plaintifi had put in his hands
against one Bacon. The misadventure was caused by
the sheriff having arrested Bacon on the other docu-
ment, from which arrest he was discharged by ajudge’s

(1) Old Nat. Br. 4—Shep. Abr. (2) 10 QB. 546 ; 8 E. & B.
245 —Tomlin’s L. D. Writ. 1095.
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order. What we know of the void writ we learn from 1890
the bill of exceptions in the case, and that is that a Arcarsatp
piece of parchment purporting to be a capias against HOBLEY.
Bacon at the suit of one Aramburn, indorsed for bail, —
had been brought to the sheriff’s office by an attorney’sPatTLS()_n T
clerk. The piece of parchment was produced at the
trial, purporting to be a writ of capias issued out of
the Court of Exchequer at the suit of Aramburn, but
it was not duly signed or marked by the sealer of
writs, nor had a praecipe thereof been taken to the of-
fice of the court according to the practice of the Ex-
chequer. The pointin the case was the sherift’s liability
for negligence in so acting on this document, which is
spoken of not as a void writ only but as no writ at all,
as to leave the plaintiffs’ good writ unexecuted until
Bacon was gone. It was not that the so called writ,
which came into being we are not told how, was worse
for want of the signature, but that the sherift had been
misled by what was not only worthless in fact but had
not on it the indicia of genuineness which asignature
would have aflorded. The case does not appear to me
to touch our subject.
I suppose, though 1 have not verified the supposition,
that the practice of the Exchequer referred to in the
Bill of Exceptions was under a general rule. The
rules of Hilary Term, 1832, which applied to all three
courts, did not, I believe, regulate the issue of mesne
process. They did provide, as to executions, that
It shall not be necessary that any writ of execution should be signed ;
but no such writ shall be sealed till the judgment paper, postea or in-
quisition has been seen by tbe proper officer.
I observe a Common Pleas case, in 1833, Burt v.
Jackson (1), the headnote of which is:

It is not necessary for the filacer to sign his name to a writ of sum-
mons ; if he impress upon it the stamp of comrt it is sufficient, al-

(1) 3 M. & Scott 552.
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though the rule of Mich. 3 Will. 4, . 2, allows fees to be taken for
signing as well as for sealing the writ.

And approaching a little nearer to the remote date of
the order in council, there is this note of an anonymous
case in 1814 (1) :

Reader moved to set aside proceedings for irregularity, stating that
an old copy of writ had been used, with the names of clerks of the
court subseribed who were no longer so. Bayley J. That is an imma-
terial part.

I have looked rather extensively into the subject, and
I have not seen any reason for considering the regula-
tions of the order in council otherwise than directory,
and as being matters of practice. It may not add to
this to say that they strike me as coming within Order
LXVIII, as “rules of practice for the time being in
force.”

We are told that ever since the Judicature Act of
1884 has been in force the practice of signing execu-
tions, which had continued from 1747, has been dis-
continued, signature by the prothonotary not beirg in
terms required by that act which follows in this re-
spect the English rule expressed in the rule of Hilary,
1832, and continued under the Judicature Act 1875.

A question is made whether the rule of the Judica-
ture Act has superseded the practice as it was before.

The practice inaugurated so long ago by the order
in council was adopted and continued under the pro-
vincial législation, 2s has been explained to us, the rule
under the statute in the first series of revised statutes
requiring in express terms the signature of the officer,
and in the later series down to the fourth that express
enactment being dropped, but the form appended to
the statute continuing to indicate, by a place for the
signature, that the practice was to be the same. Of
course, whatever has been said as to the directory

(1) 2 Chitty 239.
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character of the legislation when it was under the 1890
order in council is, to at least as great an extent, ap- ARCHIBALD
plicable to it'under these statutes. HOBLEY.

The provisions of ch. 94 ot the fourth series of the
Revised Statutes, which included those in question,
remain in force only so far as not altered by the Judi-

_cature Act (1). The excepted provisions, some of which
relate to executions, are pretty numerous, but those
regulating procedure cannot be among them. The mode
of issuing executions is one of those things dealt with
by the orders under the Judicature Act, and it would
be anomalous to hold that an isolated provision of the
old statutory rule of practice or procedure, such as
that which directs the prothonotary to sign executions,
survives to supplement those of the new system.

The objection to the assignment by reason of the
omission of the words “ before me” in the juratof the
affidavit is one that I should gladly deal with as it has
been ably dealt with in the court below if I could
distinguish the case of Parsons v. Brand (2), to which
his lordship the Chief Justice called my attention
when it appeared in the Times Law Reports. I regret
to say that I cannot distinguish it. By section 11 of
the Nova Scotia Bills of Sale Act the affidavit required
by sections 4 and 5 shall be as nearly as may be in the
forms in schedules A and Brespectively. Those forms
require the commissioner or person before whom the
affidavit is taken to certify that it was sworn “ before
me.” Omit those words and the certificate is merely
his certificate that it was sworn, which-is not as nearly
as may be to the same effect. By sec. 4 the mortgage

Patterson J.

or bill of sale is to be null and void as against credi-
tors unless the prescribed affidavit of bora fides is
made, and sec. 11 is imperative that it shall be as
nearly as may be in the given form. This is undis-

(1) Jud. Act. sec. 45. (2) 25 Q. B. D. 110.
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tinguishable from the English act of 1882 which pro-
vides in sec. 9 that the bill of sale shall be void if not
made in accordance with the form in the schedule to
the act, the form in the schedule containing the words
“add witness’s name, address and description.” The
absence of these particulars was held fatal to the bill
of sale attacked in the case of Parsons v. Brand (1), for
reasons which I can neither controvert nor hold inap-
plicable to the statute or the facts before us. Some of
the decisions in Ontario which have been cited have
gone as far as liberal construction of the facts would
allow to uphold defective affidavits in cases of this
kind, but no case has gone the length we are asked to
go in this case and, besides, they have no provision in
Ontario like that of the 11th section of the Nova Scotia
act. It has been contended that the statute does not,
under the circumstances, require this assignmentto be
accompanied by the affidavit or, indeed, to be register-
ed. T am afraid the circumstances must be somewhat
sirained to arrive at that conclusion. The first section
requires that, at the risk of losing priority over credi-
tors, &c, every bill of sale shall be filed whereby the
assignee shall have power, either with or without

" notice, on the execution thereof or at any subsequent

time, to take possession of the property. It cannot be
doubted that this bill of sale comes within that cate-
gory. Possession was not given at the time it was
made, and the right to take possession depended on
the terms of the deed. The definition of a bill of sale
is similar to that contained in the English bills of sale
acts, 1878 and 1882, and is illustrated by several deci-
sions, the latest of which is the case of Mills v. Charles-
worth (2) which was decided since the argument of
this appeal.

The first section of the Nova Scotia statute does not

(1) 25 Q. B. D. 110. (2) 25 Q.B.D. 421.
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require ihe affidavit now in discussion, but it is re- 1830
quired by the 4th section in all cases except those ex- Arcaiap
cepted by the tenth section. Assignments for the p > o
general benefit of creditors form one exception, but as-

. . . Patterson J.
signments for a select number of creditors, like the ——
deed before us, are not excepted.

But it is said that possession was taken by the as-
signee. His statement is that about two months after
the date of the assignment of the 15th of September,
1887, which is the one on which the questions arise,
he received another which the assignor, who was in
the United States, had executed in order to include all
his creditors, but which could not be registered for
want of affidavits sworn before a proper person. On
receiving that deed the assignee went to the house of
the assignor, whose wife was still living there, and
removed one piece of furniture to his own house. Two
or three days afterwards he took an inventory of all
the furniture in the house but permitted the wife to
remain in possession and use of it in the house, and
she was in possession of it when the sheriff seized.

This taking of possession was only formal, there was
‘no actual change of possession.

What the effect of taking actual possession and re-
taining it might have been I do not think we are called
on to consider for the purpose of this case,and I should
not venture to do so without more acquaintance than
I have at present with the course of decisions in Nova
Scotia under this statute.

The statute departs from the English bllls of sale Acts
of 1854 and 1878 (1) which furnished the language, at
least, in which some of its enactments are partly framed -
by providing that a bill of sale of the class described in
the first section shall take effect, as against persons
whom we may in general terms call creditors, only

(1) 17&18 V. c. 36;41 &42 V. c. 31.
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1890 from the time of its registration, in place of the provi-
Arcrmanp Sions of the English acts that it shall be null and void
to all intents and purposes whatsoever so far as regards
the property or right to the possession of any personal
chattels comprehended in it which at or after the time
of the bankruptey, &c., shall be in possession or ap-
parent possession of the person making such bill of
sale, &c. But, while thus dropping the reference to
“ apparent possession,” it retains the definition of those
words in the interpretation clause which is borrowed,
with slight modifications, from the English statutes.
We have thus * apparent possession ” of an assignor
contrasted with * formal possession ;” and although
there is nothing in the statute to declare the effect of
the giving or taking of possession, either apparent or
formal, we may at least regard the interpretation clause
as recognizing the two kinds of possession which may
have to be distinguished from each other when ques-
tions of possession happen to arise in connection with
the working of the act.

The formal possession that was taken gave the as-
signee no better title to the goods than he already had.
He had title by the deeds. A delivery by the assignor’
might perhaps have operated as a conveyance at com-
mon law to cure defects, if any there were, in the in-
straments under which he held, but the assignor did
not make any delivery. He executed the deeds, being
. himself at a distance from the goods, and the assignee

thereby acquired the right to take possession or, as ex-

pressed in the first section, the power to take posses-
sion. The deeds were thus of the category dealt with
by the first section and which, under the fourth, were

null and void against creditors. The case of Davies v.

Jones (1), which was cited by Mr. Eaton, turned on the

character of the possession. The assignor sold his goods

. V.
HuBLEY.

Patterson J.

(1) 7 LT.N.S. 130.
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or stock in trade and went away, and the assigneesput 1890
an agent of their own in possession to carry on the Agrcarsarp
business for them, and added to the stock. They re- =
tained a relative of the assignor in their service in the

shop and kept the assignor’s sign over the door. The
question of “ apparent possession ” was held to be one
of fact. It was held that there had not been a mere
formal possession but a bond fide sale, an actual deliv-
ery, and a complete change of possession, ‘and that it
was not within the statute at all. I do not see that
that case can aid the argument. Nor can Graham v.
Wilcockson (1), another case which was cited. It was
an interpleader issue relating to household goods which
a landlord had bought from his tenant, taking them in
payment of rent, taking possession of them, and then
letting them to the tenant al a weekly rent. The
tenant signed a paper acknowledging payment for the
goods by way of the rent account, and the only ques-
tion argued in the case was whether the paper was a
bill of sale or only a receipt. It was held to be a
receipt and therefore not to require registration.

The result is that while I am clearly of opinion, for
reasons similar to those which I gave at some length
in Whitman v. Union Bank of Halifax (2), that the as-
signment is not bad under the 13 Eliz. c. 5, I have to
concur in holding it void under the Nova Scotia Bills,
of Sale Act for want of a sufficient affidavit of bona fides.

I agree that we must allow the appeal.

Patterson+J.

Appeal allowed with costs.
Solicitors for appellant : Ross, Sedgewick & McKay.

Solicitors for respondent: Eaton, Parsons & Beckwith.

(1) 46 L.J. Ex. 53. (2) 16 Can. $.C.R. 410.
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SAMUEL CREIGHTON (DEFENDANT)...APPELLANT ;
AND

THE HALIFAX BANKING COM- < :
PANY (PLAINTIFFS)...oevininnnninnn. z RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTTA.

" Partnership—Eraud against pariners—Use of firm name—Promissory

note—Authority to sign—Notice to person taking.

E. was a member of the firm of 8. C. & Co. and al:o a member of ‘the
firm of E. & Co., and in order to raise money forthe use of E. &
Co. he made a promissory note which le signed with the name of
the other firm and indorsing it in the name of E. & Co. had il
discounted. The oificers of the bank which discounted the note
knew the handwriting of E. with whom the bank had had frequent
dealings. lu an action against the makers of the note C. pleaded
that it was made by E. in fraud of his partnersand the jury found
that 8. C. & Co. had not authorized the making of the note huu
did not answer questions submitted "as to the knowledge of the
bank of want of authority.

Held, reversing the judgment of the court below, that the note was
made by E. in fraud of his partners and that the bank had suf-
ficient knowledge that he was using his partners’ names for his own
purposes to put them on inquiry asto authority. Not having made
such inquiry the hank could not recover against C.

APPEAL. from a decision of the Supreme Court of
Nova Scotia setting aside a verdict at the trial for the
defendant, Creighton, and ordering a new trial.

The action was on a promissory note. The defendant
Creighton entered an appearance and pleaded that the
note was made by his partner Isson without his
knowledge or consent and used by Esson for his own
privatz purposes. The evidence at the trial showed
that Esson was also a member of the firm of Esson &
Co., which was largely indebted to the plaintiff bank,

PRESENT.—Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau,
Gwynne and Patterson JJ.
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and the note was endorsed by Tsson, in the name of 1890
the firm, to the bank to reduce such indebtedness. Creranron

Certain questions were submitted to the jury which,
with their findings, are as follows: — Havrrax
Bavkixa

1. Did the defendant Creighton authorise Wm. Esson ¢gypany.
to sign the note in question with the name of 8. —
Creighton & Co.? No.

2. Where the proceeds of the noté appropriated by
the plaintiff bank, at the request of William Esson, to
the payment of the indebtedness of Esson & Co. to the
plaintiff bank? Yes.

3. Was the firm of Esson & Co., when this note was
discounted, financially embarrassed, and did the cashier
of the plaintiff bank know this? Yes. _

4. Had the plaintiff bank, at the time this note was
discounted, notice that William Esson had no authority
to sign the name of the firm of 8. Creighton & Co. to
this note ? Don’t know.

5 Was the plaintiff company or its officers aware,
when this note was discounted, of circumstances con-
nected with the business iransactions of the firm of
Esson & Co. with the plaintiff bank which would, or
ought to, raise in the mind of the cashier of the bank
ateasonable doubt as to the authority of William Lisson
to sign this note? Yes.

6. Had the firm of ¥ Creighton & Co. ever given
authority to William Esson or the firm of Esson & Co.
to sign notes for them in the management of the
husiness of the firm of S. Creighton & Co.? No.

7. Had the firm of S. Creighton & Co. ever given
authority to William Esson or to Esson & Co. to sign
notes in the name of S. Creighton & Co. and appro-
priate the proceeds to the credit of Esson & Co? No.

8. Did the cashier of the plaintiff bank discount this
note with the intention and purpose to appropriate the
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proceeds to the reduction of the account of Esson &

Crerenroxy Co. with the plaintiff bank ?  Yes.

.
TrE

9. Was the cashier of the plaintiff bank justified, from

Havreax his former dealings with Samuel Creighton of the firm

Banking

CoMPANY,

of Creighton & Co., in helieving that William Esson
was authorised in signing this note for the firm of
Creighton & Co? No.

The following additional questions were submitted
at the instance of plaintiffs’ counsel :

10. Did the plaintiff bank or the manager know
when the note was discounted that the firm of S.
Creighton & Co. was not indebted to the firm of Esson
& Co? Don’t know. _

11. Did the plaintiff bauk in discounting the said
note know that Esson, made the note in fraud of his co-
partner? Don’t know.

12 Did the plaintiff bank give value for the said
note 2 They did by placing the proceeds to the credit
of Esson & Co. '

13. Did Esson when, or shortly before, the note was
offered for discount inform the manager of the bank
that the firm of S. Creighton & Co. was indebted to
the firm of Esson & Co.? Don’t know.

14. Did the plaintiff bank pay the proceeds of the
said note to Esson or to Esson & Co. ?  To Esson & Co.

Upon these findings judgment was entered for the
defendant. On molion to the Supreme Court of Nova
Scotia this judgment was set aside and a new trial
ordered, the majority of the court being of opinion that
it was essential that the jury should find upon the fact
whether or not the bank knew, when discounting the
note, that it was made by Esson in fraud of his co-
partner, and that the jury having answered “ don’t
know "’ to questions involving such knowledge there
was no such finding and no verdict could be entered.
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The defendant appealed from the judgment ordering a 1890
new trial. CREIGHTON
Newcombe for the appellant. The fact that the bank -
had sufficient knowledge of want of authority in g\\;;ﬂliz
Esson to make the note to put them to inquiry before Coppany.

discounting it is sufficiently found by the questions —
answered. See /n re Richards (1); Leverson v. Lane
(2); Kendall v. Wooud (3).

Russell Q.C. for the respondents. There is a distine-
tion between a partner. ostensibly acting on his own
behalf or acting as agent for a lesser firm. Ames Select
Cases on Bills and Notes (4).

The rights of a third party taking such paper will
vary according to the form of the instrument. See
ex parle Bushell (5) ; Ridley v. Taylor (6).

Newcombe was not called upon to reply.

Sir W. J. RireHIE C. J..—We do not think it neces-
sary to hear further argument in this case. I think the
evidence and findings of the jury afford sufficient ma-
terial to establish that HEsson signed the note in
question in the name of the firm of Creighton & Co.
without the authority of his co-partners, that he en-
dorsed it in the name of Isson & Co.—whether with or
without authority is not material—and that he took
it to the bank and had it discounted, and [ am of opi-
nion that the bank had a fair intimation that Tisson
was using the name of the firm, of which Creighton
was a partner, for his own private purposes, which was
an illegal transaction ; therefore, Ithink it should have
put the bank on inquiry as to Esson’s authority, and
the facts shown threw on the plaintiffs the burthen of
showing that the transaction was a right and proper
one. Had they made the inquiries they should have

(1) 4 DeG. J. & 8. 581. (4) Vol 3 p. 869, sec. 14.

(2) 13C. B. N. 8. 278, (5) 8 Jur. 937.
(3) L. R. 6 Ex. 243. (6) 13 East 175,
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made they would have seen that Esson was using the
name of Creighton & Co. without authority. and that
they should not have discounted the note. Not hav-
ing made such inquiries the loss should not {all upon
Creighton, the partner whose name was unlawfully
used, but upon the hank.

The judgment of the learned Chief Justice at the
trial rightly stated the law, and I cannot think there
could be a doubt in anybody’s mind as to -its correct-
ness. The appeal should be allowed with costs.

StroNG J.—There were two firms with two part-
ners common to each, the firm of Creighton & Com-
pany composed of Creighton (the present appellant)
Esson and Anderson ; this firm carried on business as
lumber merchants at Liscomb; then there was the
firm of Esson & Company, composed of Isson & And-
erson, which carried on business as general merchants
at Halifax. The circumstance that there were in the
present case two partners instead of one common to
each firm constitutes the only difference between this
case and those of Leverson v. Lane (1), and Re Riches
(2), in both of which the facts were that the name of
the firm was, in frand of the partnership, attached by
one partner to securities which he applied for his
own individual benefit. The circumstances that there
are here two partners who are members of each firm
is, of course, wholly immaterial. .

Esson made the note sued upon payable to Esson &
Co. and signed to it the name of Creighton & Co.
and endorsed it in the name of Esson & Co. The
respondents then discounted it and placed the proceeds
to the credit of Esson & Co. who kept an account with
them

The law applicable to such a state of facts was laid

(1) 13 C. B. (N.8.) 278. (2) 4 DeG. J. & S, 581,
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down with great clearness by Lord Westbury L. C. in 1890
re Riches (1), to be as follows :— CREIGHTON

If an individual partner gives directly to his private creditor the T%E
paper of his firm for his own individual benefit, and thus uses the Harirax
credit of the firm for his own private purposes, in thab case such DANKING

partner is guilty of fraud. Coxpan.

Such a transaction, Lord Justice Lindley says (Lindley S%°ongJ-

on Partnership) (2).

Is frandulent against the firm whose name is affixed to the paper
even if the partner using it does not himself sign the name of the firm ;
@ fortiort when he does sign it.

See also Smith’s Mercantile law (8); Leverson .
Lane (4) ; re Riches (1).

The person who accepts the paper having, from the
very nature of the transaction, primd facie notice that
the partner in applying the securily of the firm for his
own private ends is acting beyond the scope of his
authority as a partner, and is thus committing a fraud
upon the other partners, is put upon inquiry, by which
it is meant that he takes the paper at his peril and
cannot afterwards protect himself by saying that he
had not notice of the particulars of the fraud upon the
firm. In other words, the party taking the bill or note
has cast upon him the onus of establishing that no
fraud was perpetrated by proving that the transaction
was with the assent of the other partners or in some
way for the benefit of the firm.

In the case of The Bank of Commerce v. Moul (5)
the bank when it took the note had no notice that the
partner from whom it received it was using it for his
own purposes, for it was found as a fact in that case
that the manager of the hank did not know that Mec-
Carthy, the fraudulent partner, was a member of the
firm. A )

(1) 4 DeG. J. & S. 581. (3) 10th ed. p. 41-42.

(2) 5th ed. p. 171-172. (4) 13 C. B. N. S. 278.

(5) 36 U.C.Q. B. 9.
10



146 SUPREME COURT OIF CANADA. [VOL. XVIIL

1890 It is beyond doubt in the present case that the bank
Cumemon through its officers, Mr. Pitcaithly and Mr. McIntyre,
g Dad notice that the signature of Creighton & Co. to
Harirax this note was signed by Esson. They had had
éi;fl‘,‘ ny. dealings with Esson and well knew his handwriting.
Strong 7. The case on that point of evidence is as strong as it
'——  possibly could be. The bank must, therefore, when
the proceeds of the discount were applied by placing
them to the credit of Esson & Co., have been aware
that the paper and credit-of Creighton & Co. were -
being used by Esson, one of the partners in that
firm, for the benefit of Esson & Co., a firm in which,
as they knew, Creighton had no concern or inter-
est. The case is thus brought directly within the
principles laid down by Lord Westbury and by the
Court of Common Pleas in the authorities already quot-
ed ; it was, therefore, for the bank, ifthey counld, to shew
that Creighton, the appellant, had assented to such a
use of the name of his firm, or that the latter firm had
reaped the benefit of the transaction, but this they
have wholly failed todo. The judgment of Mr. Justice
Townshend in the court in banc and that of the Chief
Justice of Nova Scotia at the trial were, consequently,
in all respects right both as regards the conclusion

arrived at and the reasons assigned.

Mr. Russell has argued the appeal with great
ingenuity but he has, I think, failed to establish that
the case is not covered by the English authorities
before referred to which, as appears from the work of
Lord Justice Lindley as well from the late Edition of
Smith’s Mercantile Law, are now universally recog-
nised as having established a settled principle of com-
mercial law.

The judgment must be that the appeal should be
allowed and that an order discharging the rule for a
new trial be entered in the court below, and the judg-



VOL. XVIII.] SUPREME COURT OF CANADA. 147

ment for the defendant which was pronounced by the 1890
Chief Justice at the trial restored with costs to the Crrrearox
appellant in all the courts. o
Harirax
FourNiER J.—I think the judgment should be for go“;;'l‘,‘jﬂ;
the defendant, and that the appeal should be allowed, Fornior J.

for the reasons given by Mr. Justice Townshend in the

court below.
TASCHEREAU and GwyYNNE JJ. Concurred.

PatrersoN J.—I also concur. I read the case with
some care before the argument and do not think there
is any reason for delaying the judgment.

Appeal allowed with costs.
Solicitor for appellant: E. L. Newcombe.

Solicitor for respondents: John T. Ross.

10l4
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MARIA KEARNEY, (PLAINTIFF).......... JAPPELLANT;
AND
STEPHEN D. OAKES, anp JOHN

PAW, (DEFENDANTS) .veveee vunnnnn. % RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Action— Notice of—Contractor to build Government Railway—Government
Raslway Act, 44 Vic. ch. 25, s. 109—Construction of term * employee.”

Sec. 109 of the Government Railway Act of 1851, (44 Vic. ch. 25), pro-
vides that “no action shall be brought against any officer, em-
ployee or servant of the department, [Railways aud Canals], for
anything done by virtue of his office, service or employment,
except within three months after the act committed, and upon
one month’s previous notice in writing.”

Held, reversing the judgment of the court below, Ritchie C. J. and
Gwynne J. dissenling, that a contractor with the Minister of
Railways and Canals, as representing the crown, for the construc-
tion of a branch of the Intercolonial Railway, is not an “em-
ployee ” of the department within this section.

Held, per Patterson and Fournier JJ., that the compulsory powers
given to the Government of Canada to expropriate lands required
for any public work can only be exercised after compliance with
the statute requiring the land to be set out by metes and bounds
and a plan or description filed ; if these provisions are not com-
plied with, and there is no order-in-council authorizing land to be
taken when an order-in-council is necessary, a contractor with the
crown who enters upon the land to construct such public work
thereon is liable to the owner in trespass for such entry.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1), reversing the judgment at the trial in
favor of the plaintiff.

This was an action for trespass on plaintiff’s land.
The defendants were contractors with the Dominion

*PRESENT.-Sir W. J. RitchieC.J. and Fournier, Taschereau, Gwynne
and Patterson JJ,

(1). 20 N.S. Rep. 30.
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Government, represented by the Minister of Railways
and Canals, for the construction of a branch of the
Intercolonial Railway at Dartmouth, N. 8. The
plaintiff’s land was expropriated by the Govern-
ment for the purposes of the railway, and an action
was brought in the Exchequer Court and damages
recovered therein by the plaintiff in respect of such
expropriation, and to the present action the defendants
pleaded that the plaintiff having admitted the right of
the crown to expropriate the land could not now claim
that the entry by defendants, which was for the pur-
pose of executing the work for which the expropria-
tion was made, was a wrongful entry. Another de-
fence pleaded was that the defendants, by virtue of
their contract, were employees of the Department of
Railways and Canals within the meaning of sec. 109 of
the Government Railways Act of 188 1, and entitled to
notice of action which they had never received.

The Supreme Court of Nova Scotia decided the case
in favor of the defendants upon this latter ground,
reversing the judgment of the Chief Justiceat the trial
who had awarded the plaintiff $100.00 damages. The
plaintiff then brought the present appeal.

Wallace for the appellant referred to Abbott’'s Law
Dictionary under the word * servant ”” and Bouvier title
“ employé,” to show that defendants were not * em-
ployees ” under the statute.

Borden for the respondent, cited on the same point’

Lowther v. Earl of Radnor (1) ; Ellis v. Sheffield Gas Co.
(2) ; Water Co.v.Ware (8) ; and contended that as the
crown was in possession of the land no action would lie
against the defendants who were on the land merely
as the servants or agents of the crown, citing Carr v.
United States (4); The Davis (5).

(1) 8 Hast 113. (3) 16 Wall. 566.

@) 2 E. & B. 767. (4) 98 U.S.R. 433.
(5) 10 Wall. 15,
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Sir W. J. RircHIE C. J—Sec. 109 of the Govern-
ment Railways Act is as follows : —

No action shall be brought against any officer, employee or servantof
a department for anything done by virtue of his office, service or em-
ployment, unless within three months after the act committed and
upon oue month’s previous notice thereof in writing, and the action
shall be tried in the county or judicial district where the cause of
action arose.

In this case there was no notice of action ; the Gov-
ernment undertook to perform certain work which, as
they could not do it personally, they agreed with, that
is to say they employed, the defendants for a certain
consideration to do it. "Whether the agreement was in
the nature of a contract in writing or verbal for a fixed
sura or otherwise to do certain specified work, can it be
sald that those who agreed to do the work were not
employed to do it? And if so, how can it be said they
were not employees of the parties for whom they were
to do the work 2 Though those who actually did the
work may properly be called contractors, as between
the Government and themselves, how did that make
them the less persons employed to do the work and,
therefore, the less employees of the Government ? By
what process of reasoning can it be said that the con-
tractors in this case were not empioyed to do this work,
and did not become employees of the crown, or that
what they did was not done by virtue of their office,

.service or employment ? By the terms of their contract

what they were employed to do was :

To provide all and every kind of labor, machinery and other plant,
articles and things whatsoever necessary for the due execution and
completion of all and every the works set out or referred to in the
specifications annexed, &ec. in the manner required by, and in strict con-
formity with, the said specifications and drawings relating thereto and
the working and detail drawings which may from time to time Dbe
furnished, (which said specifications and drawings were thereby declar-
ed to be part of the contract) and to the complete satisfaction of the
chief engineer for the time being having control over the work.
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The said contract gave the chief engineer, with the
sanction of the Minister, liberty at any time before the
commencement or during the construction of the woiks,
or any portion thereof, to order any work to be done or
to make any changes which he might deem expedient
in the grades, width of cuttings and fillings, nature,
character or position of the works or any part or parts
thereof, or any other thing connected with the works,
or connected with such changes, &c., and provided that
the contractors should immediately comply with all
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written requisitions of the engineer in that behalf, but

that they should not make any change in, or addition to
or omission or deviation from, the works unless directed
by the engineer, and should not be entitled to any
payment therefor unless first directed in writing by
the engineer to make such changes, etc., nor unless the
price to be paid for any additional work was previously
fixed by the Minister in writing, and the decision of
the engineer as to whether such change or deviation
increased or diminished the cost of the work and the
amount to be paid or deducted therefor, as the case
might be, should be final, and the obtaining of his cer-
tificate should be a condition precedent to the right of
the contractors to be paid therefor. If any such change
or alteration should, in the opinion of the engineer,

constitute a deduction from the works his decision as -

to the amount to be deducted on account thereof should
be final and binding. The engineer by the said con-
tract was the sole judge of the work and material in
respect to both quantity and quality, and his decision
in respect to disputes with regard to work or material,
or as to the meaning or intention of the contract and
the plans, etc., was to be final.

The contract also provided that a competent foreman
should be kept on the ground by the contractors during
all the working hours to receive the orders of the
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engineer, and should the person so appointed be deemed
by the engineer incompetent or conduct himself im-
properly he might be discharged by the engineer, and
another should at once be appointed in his stead.
Such foreman should be considered the lawful repre-
sentative of the contractors and should have full
power to carry out all requisitions and instructions of
the engineer.

Sec. 12.  All machinery and other plant, material and things what-
soever provided by the contractors fof the works hereby contracted
for, and not rejected under the provisions of the last preceding clause,
shall from the time of their being so provided become, and until the
final completion of the said works shall be, the property of Her
Majesty for the purposes of the said works, and the same shall on no
account be taken away o1 used or disposed of except for the purposes
of the said works, without the consent in writing of the engineer.

Sec. 13. If the engineer shall at any time consider the number of
workmen, horses or quantity of machinery or other plant, or the
quantity of proper material respectively employed or provided by
the contractor on or for the said works, to be insufficient for the ad-
vancement thereof towards completion within the limited time, or
that the works are, or some part thereof is, not being carried on with
true diligence, then in every such case the said engineer may by
written notice to the contractors require them to employ or provide
such additional workmen, etc., as the engineer may think necessary,
and in case the contractors shall not thereupon within three days or
such other longer period as may be fixed by any such notice in all
respects comply therewith then the engineer may, either on behalf of
Her Majesty, or if he see fit may as the agent of and on account of the
contractor but in either case at the expense of the contractors, provide
and employ such additional workmen, etc., as he may think proper,
and may pay such additional workmen such wages and for such addi-
tional horses, etc., such prices as he may think proper, and all such
wages and prices respectively shall thereupon at once be repaid by the
contractors, or the same may be retained and deducted out of any
moneys at any time payable to the contractors. ’

Sec. 28. Her Majesty shall have the right to suspend operations from
time to time at any particular point or points or upon the whole of
the works, and in the event of such right being exercised so as to cause
delay to the contractors, then an extension of time equal to such delay
or detention, to be fixed by the Ministers as above provided for, shall
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be allowed them to complete the contract, but no such delay shall 1890
vitiate or avoid this contract or any part thereof. ' Koany

. . . . . 'EARNEY

Sec. 35. In the event of it becoming advisable in the interests of the 2.

public to suspend the work hereby contracted for or any portion OAKEs.
thereof, at any time before its completion, and to put an end to this RitcE-C. 7.
contract, the Minister for the time being shall have full power to stop
the work and cancel this contract, on giving due notice to that effect
to the contractors.

These provisions clearly show that the whole work
was performed under the control and immediate super-
intendence of the Grovernment and appear to me
to bring this case directly within the case of Newtor v.
Ellis (1). In that case it was claimed as in this case
that the contractor was entitled to notice under 11 &
12 Vie. ch. 63, sec. 139, which is as follows :—

And be it enacted, that no writ or process shall be sued out against
or served upon any Superintending Inspector or any officer or person
acting in his aid, or under the direction of the general Board of Health,
nor against the local Board of Health, or 'any members thereof
or the officer of health, clerk, surveyor, inspector of auisances,
or other officer or person whomsoever acting under the dir-
ection of the said local board, for anything dome or intended to be
done under the provisions of this Act, until the expiration of one
month next after notice in writing shall have been delivered to him,
or left at their or his office, or usual place of abode, clearly and ex-
plicitly stating the cause of action, and the name and place of abode of
the intended plaintiff, and of his attorney or agent in the cause ; and
upon the trial of auy such action the plaintiff shall not be permitted
to go iito evidence of any cause of action which is not stated in the
last mentioned notice and unless such notice be proved the jury
shall find for the defendant ; and every such action shall be brought or
commenced within six months next after the accrual of the cause of
action, and shall be laid and tried in the county or place where the
cause of action occurred, and not elsewhere, and the.defendant shall
be at liberty to plead the general issue, and give this Act and all special
matter in evidence thereunder, and any person to whom such notice
of action is given as aforesaid may tender amends to the plaintiff, his
attorney or agent, at any time within one month after service of such
notice.

In fact the present case appears to me to be stronger,
(1) 5E. &B. 119.
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for here the word “ employee ” is specifically used
which is not the case in the statute referred to.
In Newton v. Ellis (1), Lord Campbell C. J. says :—

ITam of the opinion that the defendant was a “person” acting
under the direction of the local board in doing what the declaration
complains of.  The declaration complains of his wrongfully, negli-
gently and improperly making or digging a hole or cutting, and con-
tinuing it without placing a sufficient light, whereby the plaintiff was
injured and his carriage broken. The contract shews that the defendant
wasacting under the direction of the board ; he contracted with them
to make the well ; and in thi, particular contrace there is a stipulation
which removes all doubt. We are not bound to lay down any general
rule ; the contract here requires all to be done to the satisfaction of
the surveyor and by his direction ; and Mr. Bittleston very properly
admits that the surveyor is for this purpose indentified with che board.
That is not all ; the surveyor has power to interfere ; he may dismiss
any workman if he is dissatisfied with the way in which the workman
performs the works, The defendant was emphatically a person acting
under the direction of the board.

Coleridge J.:

There are two things which have been perhaps a little confounded.
The question where the work has been done by an independent con-
tractor or by a servant relates only to the liability of the principal.
But, so far as regards the effect of a clause such as the one now in
(uestion, what the contractor does is done under the direction of the
party with whom he contracts for that purpose.

In Ellisv. Sheffield Gas Co., (2). Lord Campbell C. J.
savs i—
I am clearly of opinion that if the confractor does the thing he is

employed to do, the employer is responsible for that thing as if he
had done it himnself.

He also says:

It would be monstrous if a person causing another to do a thing were
exempted from liability for that act merely because there wasa con-
tract hetween him and the person immediately causing the aet to e
done.

In Hole v. Sitting-Bourne and Sheerness Railway Co.(8).

(1) 5 E. & 1. 122, (2) 2 K. & B. 769.
(3) 6 H. & N. 497,
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I am of opinion that the rule must be discharged. Theshort ground KEARNEY
on which my judgment proceads is, that this does not fall within that A"[’(‘ES
class of cases where the principal is exempt from responsibility because )
he is not the master of the person whose negligence or improper con- Ritchie C.J.
duect has caused the mischief. This is a case in which maxim que¢ facet
per alium facit per se applies. Where a person is authorized by act of
parliament or bound by contract to do particular work he cannot
avoid responsibility by contracting with another person to do the
work. In Ellisv. The Sheffield Gas Consumers Co. (1) Lord Campbell
said it is “ a proposition absolutely untenable that in no case can a
man be responsible for the act of a person with whom he has made a
contract. I am clearly of opinion that if the contractor does the
thing which he is employed to do the employer is responsible for that
thing as if he did it himself.” Here the contractor was employed to
make a bridge, and he did make a bridge, which obstructed the naviga-
tion. The case then falls within the principle laid down in Eilis v.
The Sheffield Gas Conswmers Co. (1).

‘Wilde B.:

But when the thing contracted to be done causes the mischief, and
the injury can only be said to axise from the authority of the employer
because the thing contracted to be doneis imperfectly performed, there
the employer must be taken to have authorized the act and is respon-
sible for it. The present defendants were authorized to takeland
for the purpose of their railway, and to build a bridge over the Swale.
Instead of erecting the bridge themselves they employed another per-
son to do it. What was done was done under their authority. In the
course of executing their order the contractor, by doing the work im-
perfectly, obstructed the navigation. It is the same asif they had
done it themselves. It is not distinguishable from the case where a
landowner orders a person to erect a building upon his land which
causes a nuisance. The person who ordered the structure to be put up
is liable, and it is no answer for him to say that he ordered it to be put

up in a different form.

How then can there be an employer and not an em-
ployee? I am very clearly of opinion that the con-
tractor in the present case is an employee within the
meaning of sec. 109 of the Government Railways Act
of 1881, and therefore entitled to the notice provided
for by that section, and not having received such notice

(1) 2 E. & B. 767.
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the plaintiff was not entitled to recover. I therefore
think that this appeal should be dismissed with costs.

FournNiER J.—I am in favor of allowing the appeal
for the reasons given by Mr. Justice Patterson in his
judgment in this case.

TAscHEREAU J.—I am also of opinion that the appeal
should be allowed.

GwyNNE J.—This case would appear to be by way
of supplementary claim to thatin Kearney v. The Queen,
in which the present appellant obtained in this court
the sum of $5,131.60 by way of compensation, in lien
of $2,012.00 with interest on $1,5612.00 from the 23rd
Angust, 1884, awarded to her by the Exchequer Court
for the same land, for entry upon which this action was
brought, taken by the Dominion Government for the
Dartmouth Branch of the Intercolonial Railway, and
which has been constructed upon the land so taken.

A statement of the facts will serve, I think, to show
the utter absence of all merit in the plaintiff’s claim,
which, if she shall succeed, will afford a marked in-
stance of the triumph of the merest technicality
against the justice of the case.

By an act passed by the legislature of the Province
of Nova Scotia, upon the 19th day of April, 1883, 46
Vie. ch. 83, the municipality of the Town of Dart-
mouth was empowered to enter into an agreement
with the Government of Canada represented by the
Minister of Railways of Canada, or with the Govern-
ment of Nova Scotia represented by the Commissioner
of Works and Mines for the province of Nova Scotia
for the time being, for the payment to such Government
of a sum not exceeding $4,000.00, for a period not ex-
ceeding twenty years, or in the alternative a sum not
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exceeding two thousand dollars per annum fora period 1890
not exceeding fortyyears, in the event of the Intercolo- Kganwy
nial Railway or a line of railway connected therewith OA:{Ji:s.
being extended into the Town of Dartmouth to a point

to be determined in such manner as should be approv-
ed by the town council. With the view apparently of
giving effect to this act of the legislature of NovaScotia,
the Parliament of Canada by the act 46 Vic. ch. 2,
passed on the 25th May, 1883; granted a sum of

$110,000 for a branch of the Intercolonial Railway to Dartmouth,
provided the Municipality of Dartmouth undertake the payment to
the Government of the amount of $4,000 per annum for twenty years,
orso much of that amount as may be required in addition to the net
rcvenue to pay four per centum per annum on the sum expended.

It appears that on or about the 12th of June, 1888,
an agreement in accordance with the provisions of the
above statute, 46 Vic. ch. 2, in relation to the grant of
the $110,000 was entered into between the Govern-
ment of Canada and the Corporation of Dartmouth.
Thereupon the Minister of Railways, thinking himself
to be justified in proceeding to have a survey made for

Gwynne J.

the purpose of determining the route of the proposed
branch railway, and of acquiring the right of way, pro-
ceeded to act under the provisions of the Dominion
acts, 81 Vic. ch. 12, 85 Vic. ch. 24, 87 Vie. ch. 15,
and 44 Vic. ch. 25, certain sections of which acts ap-
peared to him to afford ample authority forevery thing
done or authorized to be done by him in the circum-
stances as they then existed.

By the 10th sec. of 31 Vic. ch. 12, among the works
there enumerated as placed under the control and
management of the Minister of Public Works, are :

The railways and rolling stock thereon, and also the works acquired

or to be acquired, consiructed or to be constructed, repaired or im-
proved at the expense ot Canada.

By the 22nd section the Minister is empowered to
authorise :
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The engineer, agents, servants, and workmen employed by or under
him to enter into and upon auy ground to whomsoever belonging and
to survey and take levels of the same, and to make such borings and
sink such trial pits as he deems to be necessary for any purpose relative
to the works under his management.

Then by the 24th section it is enacted that :

The Minister may at all times acquire and take possession for
and in the name of Her Majesty of any land or real estate, etc., the
appropriation of which is in his judgnient necessary for the use, con-
struction and maintenance of any public work, ete., and he may for
such purpose contract, and agree with all persons possessed of or inter-
ested in such land, real property, etc., and all such contracts and
agreements shall be valid to all intents and purposes whatever.

By the 26th section it is enacted that:

The compensation agreed on between the parties or awarded in the
manner hereinafter set forth, shall be paid for such land, real pro-
perty, ete., to the owners within six months after the amount of such
compensation has been agreed on or awarded.

By the 27th section it is enacted that:

‘When any such owner refuses or fails to agree for conveying his
estate or interest in any land, real property, etc., the Minister may
tender the reasonable value in his estimation of the same with notice
that the question will be submitted to the arbitrators hereinafter men-
tioned, and in every case the Minister may, three days after such
agreement or tender and notice, authorise possession to be taken of
such land, real property, etc., so agreed or tendered for.

By the 54th section :

If any person or body corporate has any claim for properiy taken
or for alleged direct or consequential damage to property arising
from the construction or connected with the execution of any public
work undertaken, commenced or performed at the expense of the
Dominion, etc., such person or body corporate may give notice
in writing of such claim to the said Minister, etc., who may, within
thirty days after such notice, tender what he considers a just satisfac-
tion for the same with notice that the said claim will be submitted to
the decision of the arbitrators acting under this Act, unless the sum
so tendered is accepted, etc.

2. But before any claim under this vr any other section of this Act
shall be arbitrated upon the claimant shall give security to the satisfac-
tion of the arbitrators or any one of them for the payment of the
gosts and expenses incurred by the arbitration, in the event of the
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award being against such claimant or of its not exceeding the sum
tendered as aforesaid.

By the 35th clause the Minister may refer any of the
clauses aforesaid either to one or any greater number
of arbitrators as he may see fit, subject, however, in
the case of a reference to one arbitrator or to a less
number than the full board to an appeal to the full
board which is provided for by section 44.

By the statnte 35 Vie. ch. 24, passed on the 14th
June, 1872, the above 10th section of 381 Vic. ch. 12
is amended and extended, for it is enacted thereby
that every work of the nature of any of those mentioned
in the 10th section of 81 Vic. ch. 12:

Acquired or to be acquired, constructed or to be constructed, ex-
tended, enlarged, repaired or improved at the expense of the Dominion
of Canada, or for the acquisition, construction, requiring, extending,
-enlarging or improving of which any public money has been or shall be
Lereafter voted and appropriated by Parliament, and every work
required for any such purpose, is and shall be a public work, under
the control and management of the Minister of Public Works, and all
the provisions of the said Act, and of any Act amending it,do and shall
apply to every such work as aforesaid, and all the powers, privileges
and dutics thereby vested or assigned to the Minister of Public Works
may be exercised by the said Minister in relation to any and every
such work, subject always to the exceptions made in the said tenth
section of the said Act, etc. Provided that this Act shall not apply to
any work for which money has been appropriated as a subsidy only.

By 87 Vic. ch. 15, passed on the 26th May, 1874, it
was enacted that from and after the 1st day of June,
1874:

The Inlercolonial Railway shall be a public work vested in Her
Mujesty, and under the control and management of the Minister of
Public Works, etc.

And further that the powers of the commissioners
appointed under the act 21 Vic. ch. 13, respecting
the construction of the Intercolonial Railway thereby
transferred to the Minister of Public Works, should—

as respects the said Intercolonial Railway and works be in addition
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1890  to any powers the said Minister may as such bave with respect to the
~~~  same as a public work, under 31 Vic. ¢h. 12, and the Minister may

KEARNEY . . . . . .
» in any case relating to the said railway and works exercise any powers

OAKES. given him by either of the said Acts, and applicable to such case.

Gwynne . Then by 42 Vic. ch. 7, 1879, the Public Works
" Department was divided into two departments, name-
ly, the Department of Railways and Canals, presided
over and managed by an officer designated *“ Minister
of Railways and Canals,” and the Department of
Public Works, presided over and managed by an
officer designated  Minister of Public Works,” and it
was thereby enacted that the Minister of Railways
and Canals should have the management, charge and
direction of all railways, and works and property ap-
pertaining or incident thereto, which were, or immedi-
ately before the coming of the act into force might be,
under the management and direction of the Depart-
ment of Public Works, and to the same extent and
under the same provisions, subject to those of the act,
and that the Minister of Railways and the officer act-
ing under him should, as respects the works under his
charge and direction, have all the powers and duties
which at the time of the act coming into force should be
vested in the Department of Public Works as formerly
constituted, and that the Minister of Railways and the
officers acting under him as to such works as should
be under his charge should be deemed to besuccessors
in office of the former Minister of Public Works and
the officers acting under him or his department. This
act, in pursuance of a provision in that behalf in the
act, came into force by proclamation upon the 80th
May, 1879.

Now, upon the organization of the Department of
Railways and Canals under this act, it cannot, Ithink,
be doubted that the Intercolonial Railway and all
works thereafter to be constructed by public money of
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the Dominion must be regarded as being public works
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under the control, direction and management of the Kgarwey

Minister of Railways, and that, unless there be some
express provision in some subsequent act of Parliament,
plainly and in unequivocal terms enacting to the con-
trary, upon the perfection of the arrangement between
the Government of Canada and the Corporation of
Dartmouth, as provided in 46 Vic. ch. 2, the Minis-
ter ot Railways became invested with all the powers
contained in 31 Vic. ch. 12, and which were necessary
for the purpose of determining the site by survey and
of acquiring the right of way for the construction of
the Dartmouth branch of the Intercolonial Railway as a
public work of the Dominion of Canada without any
powers or authorities whatever additional to those con-
tained in 51 Vic. ch. 12.

Upon the 21st of March, 1881, The Government
Railway Act, 44 Vic. ch. 25, was passed. That act
increases rather than diminishes the powers vested in
the Minister by 31 Vic. ch. 12, 35 Vic. ch. 24 and 87
Vie. ch. 15.

The 1st, 2nd, 8rd and 5th sub-sections of sec. 5 of 44
Vic. ch. 25 correspond with sec. 22 of 31 Vie. ch. 12.
By this 5th section and sub-sections it is enacted that :

The Minister shall have full power and authority by himself, his
engineers, superintendent, agents, workmen and servants—

1. To explore and survey the country through which it is proposed
to construct any Government railway ;

9. And for that purpose to enter into and upon any public lands or
the lands of any corporation or person whatsoever ;

3. To make surveys, examinations or other arrangements on such .
lands necessary for fixing the site of the railway, and to set out and
ascertain such parts of the land as shall be necessary and proper for
the railway ;

5. To enter upon and take possession of any lands, real estate,
streams, waters and water-courses, the appropriation of whieh is in his
judgment necessary for the use, construction, maintenance or repair of
the railway.

11
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OAKES.
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Then the 15th sub-section of this section 5 made
provision for the-Minister contracting with the owners
forthe land required, corresponding with the provisions
of sec. 27 of 31 Vie. ch. 121, and the 17th sub-section
made this aditional provision that the Minister should
have full power—

At any time to change the location of the line of railway in any par-
ticular part for the purpose of lessening a curve, reducing a gradient
or otherwise benefiting such line of railway or for any other purpose
of public advantage; and all and every the provisions of this act shall
refer as fully to the part of such railway, so at any time changed or
proposed to be changed, as to the original line.

Then the 10th section of 44 Vic.ch. 25 enacted that :

‘Where no proper deed or conveyance to the crown is made and ex-
ecuted by the person having the power to make suchdeed or convey-
ance, or where a person interested in such lands is incapable of mak-
ing such deed or conveyance, or where for any other reason the Min-
ister shall deem it advisable so to do, a plan and description of such
lands, signed by the Minister, Lis deputy or secretary, or by the super-
intendent, or by an engineer of the department, or by a land sur-
veyor duly licensed and sworn in and for the province in which the
lands are situate, shall be deposited of record in the office of registry
of deeds for the county or registration division in which the lands are
situate, and such lands by such deposit shall thereupon become and
remain vested in the crown ;

2. In case of any omission, mis-statement or erroneous description
in such plan or description, a corrected plan and description may be
deposited with like effect ;

3. Such plan and description may be deposited at any time either
before entry upon the lands or within twelve months thereafter.

Section 11 made binding all contracts at the price
agreed upon for lands which might be purchased for
the railway

before the setting out and ascertaining of the lands required if they
should be set out and ascertained within a year from the date of the
contract even although land may, in the mcantime, have become the
property of a third party.

Then sec. 15 of 44 Vie. ch. 25 made provision for
tender of compensation, and arbitration if tender should
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be refused, corresponding with sec. 27 of 81 Vic.ch. 12, 1890
and sections 27, 28, 80 and 31 of 44 Vic., all relating to Kranwey
arbitration, correspond severally and respectively with >
sections 34, 35, 87 and 38 of 31 Vie. ch. 12.

Acting under the powers vested in the Minister by
the several sections of the acts above referred to the
Minister, after the agreement of the 12th June, 1888,
between the municipality of Dartmouth and the Domi-
nion Government, as contemplated by the above ex-
tract from the Dominion Statute 46 Vic. ch. 2, had been
entered into, proceeded to have a survey made for de-
termining the route of the proposed railway, and had
it staked out upon the ground in the usual manner for
designating the line of the railway by stakes planted
in the ground showing the centre line of the railway.
The plaintiff was then approached by persons acting
under the authority of the Minister with the view of
making a contract with her for the purchase of the
portion of her land required for the railway. She ap-
pears to have, at first, expressed herself as willing to
take $200, and afterwards to have demanded $1,000,
and finally to have refused to enter intoany arrangement
without the approbation of her solicitor who appears
to have advised her to agree to nothing but to insist
upon such compensation as should be awarded to her
under the statutes in that behalf. TUpon the 3rd of
April, 1884, the Minister had a tender made to her and
a notice served upon her in accordance with the pro-
visions of section 27 of 81 Vic. ch. 12, and of section 15
of 44 Vic. ch. 25. In this notice the land mentioned
as taken was described as embracing a width of twenty
feet throunghout the plaintiff’s lot on each side of the
centre line of the railway * as shown on the plan filed’
in the office of the Chief Engineer at Moncton.” At this
time the engineer was, however, making a slight altera-
tion in the width of theland proposed to be taken ;no

11%4

Gwynne J.
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1890  alteration was made in the centre line as staked tpon

Keapvey the ground, but only in the width of theland takenon
O&vs either side of such centre line. This location of the

— railway appears to have been finally completed before
Gwynne J. the 9th of April, 1884, by a plan and description of the
land as taken which were filed in the office of the
registrar of deeds for the county of Halifax, in pursu-
ance of the provisions of sec. 10 of 44 Vic. ch. 25, on
the 18th of August, 1884, wherein the land as taken
upon the 9th of April, 1884, is described as follows :—
Now, it is hereby declared and made known that the said lands ave
described as follows, that is to say : Beginning at a point where the
centre line of the Dartmouth Branch Railway intersects the northern
boundary line of the lot belonging to the said Maria Kcarney, thence
southerly following the several courses of the said centre line a dis-
tance of one hundred and forty-eight feet, embracing a width of
twenty feet on the eastern and fifteen feet on the western side of the
said centre line, thence southerly a further distance of two hundred
and fifty feet along the said centre line embracing a width of twenty
feet on each side of the same, thence southerly a further distance of
five hundred feet along the said centre line, embracing a width of
thirty feet on the eastern and twenty-five feet on the western side of
the same ; thence southerly a further distance along the said centre
line of two hundred and forty-one feet more or less, or to thesouthern
boundary line of the said lot, embracing a width of twenty-five feet on
each side of the said centre line, the whole containing an acre and
twenty-six hundredths of an acre, more or less, being land and land
covered with water as shown on annexed plan colored red.

‘Whether any notice was served upon the plaintiff
showing this trifling variation from the land as des-
cribed in the notice served upon her on the 3rd of
April does not appear. Most probably the slight varia-
tion was deemed to be quite immaterial as it seems to
have been, for the plaintiff in any arbitration must have
recovered compensation for the land actually taken
however erroneously it had been described in the notice
served upon her on the 8rd of April; and if she had
found any difficulty upon that point she herself could
have taken theinitiative under the 34th section of 31
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Vic. ch. 12, or the 27th section of 44 Vic. ch. 25,t0 1890
have compensation awarded to her for the land actually KEBARNEY
taken, to shew which the Department of Railways ,
must have produced their locating plan. Uponthe 9th —
of April the Department of Railways telegraphed to Guynne J.
Mr. Compton, an official arbitrator residing at Halifax,
directing him to take the evidence in the plaintiffs
case for submission to the full board ; this telegram was
supplemented by a written authority to Mr. Compton
from the department, signed by the secretary, and dated
the 17th of April, 1884, as follows :

Sir,—With reference to the claim of Mrs. Widow Kearney, in the
matter of the expropriation of certain land for the purposes of the
Dartmouth Branch Railway, you are hereby instructed to take the
evidence in the case, and submit the same to the full board of arbitra-
tors for award upon the claim under the powers conferred by the act
31 Vie. ch. 12. I write this in confirmation of telegram sent you
on the 9th instant.

In the meantime Mr. Compton, acting upon the au-
thority of the telegram of the 9th of April, had given
notice to the plaintiff’s solicitor, and also to a gentlemen
acting as counsel for the Dominion Government, that
he would hold his court at the 17th of April to takethe
evidence. On that day the plaintiff and her solicitor
and the counsel acting for the Dominion Government
attended, and the court was opened by Mr. Compton. A
surety was then offered by and on behalf of the plaintiff
to sign with her the necessary bond as required by the
34th section of 381 Vic. ch. 12, and the 27th section
of 44 Vic. ch. 25 ; the surety tendered not having
been approved the case was adjourned to the following
day, when plaintiff’s solicitor attended and produced
and tendered a bond duly executed in his presence by
the plaintiff and a surety, and bearing date the 17th
day of April, 1884. This bond was approved and
accepted and was subject to the condition following:

Whereas Maria Kearney of Dartmouth, N. 8., hath preferred a
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1890  certain claim against the Civil Government of Canada for a certain

KBaaNEY piece or parcel of land lying and being in the town of Dartmouth,in

2 the county of Halifax,and Province of Nova Scotia, taken by the
OakEs. Government of Canada for the purposes of the Dartmouth Branch of
Gw;_n:a 7. the Intercolonial Ba‘ilway. Whe.reas the claimant cannot agree with
2 ' the Honorable Minister of Public Works of Canada, (acting in the
capacity of representative of Our Sovereign Lady Victoria), with
regard to the said claim, the same has been referred to the full board
of official arbitrators of Canada, appointed under and by virtue of the

act of the legislature of Canada, 31 Vic. ch. 12.

And whereas by the said act it is expressly required that before any
claim shall be arbitrated upon the claimant shall give security to Her
Majesty to the satisfaction of the arbitrators, or any one of them, for
the paymeunt of the costs and expenses incurred by Her Majesty in the
arbintation in the event of the costs on such arbitration, or any part
thereof, being awarded against the said claimant, or of the award not
exceeding the sum tendered by the said Minister to the said claimant.

The plaintiff’s solicitor having then stated that he
was not ready with his witnesses, and having applied
to the official arbitrator for an adjournment, the
case sat adjourned “ until such time as the arbi-
trator can conveniently resume it.” In point of fact
it never was resumed by the official arbitrators, nor was
any reason suggested why it was not. The plaintiff
and her solicitor perhaps thought, as is generally
found to be the case, that a much larger sum is usual-
ly awarded after the work is completed than would be
awarded, or than may be asked, if the arbitration should
take place before the work is commenced. However,
nothing further was done in the arbitration until after
the 81st October, 1887, when, in pursuance of the provi-
sions of the Dominion Statute, 50 & 51 Vic. ch. 16, the
case was transferred to the Exchequer Court for adjudi-
cation by the judge of that court to whom was sub-
mitted all the evidence taken in the present action, and
the result has been that, upon appeal to this court from
the judgment of the learned judge of the Exchequer,
the plaintiff has succeeded in recovering for the land
the sum of $4,000 together with interest thereon from
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the 28rd of August, 1884, as already stated, for land
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for which she had expressed herself, in April, 1884 as Krarwey

willing to take $1000.

In the meantime the Department of Railways by the
Minister of Railways, upon the 22nd of July, 1884, en-
tered into a contract with the defendants for the con-
struction of the railway, and after having, upon the
23rd day of August, 1884, caused a plan and adescrip-
tion of the land taken from the plaintiff to be duly
registered in theregistry office of the county of Halifax,
authorized and directed the defendants afterwards, and
onor about the 18th day of September, to enter upon
the land of the plaintiff so taken and to do the
several acts which they did, and for which this action
was commenced upon the 30th of September, 1884.

It is unnecessary to set out the pleadings which dis-
play no small amount of prolixity and irrelevancy, for
the whole substance of the case is that the action for
an alleged wrongful entry upon the plaintiff’s land,
and for doing such acts as were done by the defendants
between the 15th and 30th September in consiructing
the railway,—to which action the defendants plead,
first in justification, that the Minister of Railways had
authority to enter upon and take the plaintiff's land
for the construction of the Dartmouth branch of the
Intercolonial Railway, and to do and to authorize to
be done the acts complained of, and that the defend-
ants, by the direction and command of, and as the
agents and servants of, the Minister entered upon the
land and there did the thing complained of;; and second-
ly,that the defendants did what they did as the servants
and employees of the Department of Railways, and that
no notice in writing of this action was ever given to
them as required by the 109th sec. of 44 Vic. ch. 25.

The case proceeded at the trial upon the contention,
in which the learned Chief Justice of Nova Scotia who

V.
OAKES,

Gwynne J.

—_—



168 SUPREME COURT OF CANADA. [VOL. XVIII.

1890 tried the case concurred, that as it appeared that an
Krarney order in council authorising the construction of the
OA?{.ES. Dartmouth branch was not made until the 12th Dec-

—— _ ember, 1884, none of the acts anthorized by the Min-
Gwynne J. jter priorto that date were legal, and he rendered a ver-
dict for the plaintiff for $100. Upon appeal from that
judgment the Supreme Court of Nova Scotia reversed
it and ordered judgment to be entered for the defend-
ants upon the ground that they were entitled to have
had, but had not, notice of action. From this judg-

ment the present appeal is taken.

The Minister of Railways certainly appears to have
received the impression or formed the opinion that in
November, 1884, an order in council was neces-
sary, but in this opinion or impression I think he was
mistaken. Both he and his advisers seem to me to
have lost sight altogether of 35 Vic. ch. 24 and 46 Vic.
ch. 2, and also to have misconceived the object and
the effect of the 6th sec. of 44 Vic. ch. 25.

It cannot, I apprehend, admit of a. doubt that the 6th
sec. of 44 Vic. ch. 25 did not effect a repeal of 85 Vic.
ch. 24; neither can it be doubted that if this 6th section
had never been enacted the Minister would have had
complete authority to construct the Dartmouth branch
as a public work of the Dominion of Canada under the
powers vested in him by 85 Vic. ch. 24, in connection
with 46 Vic. ch. 2, and that for such purposes all the
provisions of 44 Vic. ch. 25, as well as 31 Vic. ch. 12,
would apply in maintenance and support of the acts of
the Minister Now, the object and effect of the 6th sec.
of 44 Vic ch. 25, seems to me to be this: It authorises
the Minister of Railways, without any order in council
or any other authority whatever, to construct a branch
line of the Intercolonial Railway, provided such branch
should not exceed one mile, and it makes applicable to
the construction of such a branch all the provisions



VOL. XVIIL.] SUPREME COURT OF CANADA.

applicable to the acquiring the necessary land and to
the complete construction of the work. Now if the
Dartmouth branch railway had not exceeded one mile
in length the Minister could have constructed it upon
his own responsibility without the assistance of any
previous appropriation by Parliament for the purpose
such as was granted by 46 Vic. ch. 2'; and if a sum of
money had been appropriated for such a branch by a
Parliamentary grant the Minister would have that ap-
propriation as an additional authority under the powers
vested in him by 85 Vic. ch. 24, as justifying him inall
his acts for the purpose of constructing sucha branch.
But the section 6 further provides that the Minister
may, by and with the authority of the Governor in
council, and without any other authority, construct a
branch railway not exceeding six miles in length, and
this authority may be exercised without any previous
appropriation of any sum by Parliament for such a
branch. This is a power given to the Governor in
council ez mero motu, to construct a branch in connec-
tion with a Government railway without any previous
appropriation for the purpose or any other Parliamen-
tary sanction whatever. But the vesting such aspecial
authority in the Governor in council does not detract
one iota from the authority vested in the Minister by
35 Vic. ch. 24, when an appropriation is made by an
act of Parliament for the construction of a branch line
between two places whether they be or be not more
than six miles apart from each other. The 46 Vic. ch.
2 shows that the Dartmouth branch of the Intercolo-
nial Railway was a line known to Parliament. It
required no order in council to bring it into existence.

By 44 Vic. ch. 25, it is enacted that all the provisions
of that act shall apply to all railways vested in Her
Majesty, and that are under the control and manage-
ment of the Minister of Railways. The word * rail-
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way” as used in the act is declared to mean every
railway and property connected therewith under the
management of the department.

By 87 Vic. ch. 15 the Intercolonial Railway, with all
property thereunto appertaining, is expressly declared
to be a public work vested in Her Majesty and under
the control and management of the Minister.

By 85 Vic. ch. 24 every railway for the construction
of which any public money shall be appropriated by
parliament is declared to be a railway and public
work under the control and management of the
Minister.

Upon the passing, therefore, of 46th Vic. ch. 2 the
Branch of the Intercolonial Railway to Dartmouth
became a railway vested in Her Majesty and under
the control and management of the Minister, to which
all the sections of 44 Vic. ch. 25, relative to the acquir-
ing title to lands for the purposes of the railway, as
well as all the like sections of 81 Vic. ch. 12, are made
applicable wholly apart from and independently of
anything in the 6th section of 44 Vic. ch. 25. T am of
opinion, therefore, that for the protection and justifica-
tion of the Minister, in doing and authorising to be
done every thing that was necessary for the construc-
tion of the Dartmouth Branch Railway, an order in
council under the said 6th section was not necessary ;
and that upon registration in August, 1884, of the plan
and description of the plaintiff’s land, which was
required for that purpose, that land became vested in
Her Majesty for the use of the Dominion Government
under section 10 of 44 Vic. ch. 25, and the plaintiftf’s
rights were converted into a claim for compensation,
the proceedings to obtain which it was quite com-
petent for the plaintiff herself to have initiated under
the 27th section of the act, which she might have
done at any time. and no doubt would have done if
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she or her advisers had not formed the opinion, in
which they have been justified by the result, that it
would be to her advantage to delay proceedings
towards arbitration until after the work should be
completed. I am of opinion, therefore, that it clearly
appeared that the acts of the defendants under the
authority of the Minister were justified, and that for
this reason the verdict should have been for the
defendants. But I am also of opinion that the de-
fendants were entitled to notice of action. If the
Minister was authorised in causing the acts com-
plained of to be done, the defendants were justified
as acting by his command and as his servants. If
the Minister was not justified he was himself equally
responsible as the defendants for the acts of the de-
fendants, and he would have been entitled to notice of
action, and as the defendants acted under the authority
of the Department of Railways and the Minister and
employed by them to do what they did, as they would
be justified as the servants and employees of the de-
partment if the Minister had been justified, so are they
equally the servants and employees of the department
and the Minister if the Minister was not justified and
equally with him entitled to notice. He who does a
thing by the command and authority of another, and
employed by such other, is surely, as regards the act
authorized, both in law and common sense, rightly des-
cribed as the servant and employee of the person em-
ploying him.

I am of opinion, therefore, for the above reasons, that
the appeal should be dismissed with costs.

PATTERSON J.—The plaintiff brought this action on
the 30th September, 1884, charging the defendants with
trespassing on her lands, and claiming $8,000 damages.
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The pleadings, which do not err on the side of need-
less brevity, need not be noticed in detail.

The defendants, by indenture dated the 22nd day of
July, 1884, entered into a contract with Her Majesty
"Queen Victoria, represented by the Minister of Rail-
ways and Canals of Canada, to construct a railway of
five or six miles, being a branch of the Intercolonial
Railway, the work to be completed to a named point
on or before the 15th September, 1884, or if extended
the whole contemplated distance then tobe completed
on or before the 1st November, 1884.

This branch railway was a work which the Minister
of Railways and Canals was authorized by the 6th sec-
tion of the Government Railways Act, 1881, to con-
struct, but only by and with the authority of the Gov-
ernor in Council. The order in council was essential
whenever such a branch railway exceeded one mile in
length.

An order in council was passed, but not until the
12th December, 1884, which was after the contract
time for the completion of the whole work and after
the commencement of this action.

The entry upon the lands of the plaintiff of which
she complains was made in September, 1884.

The action was tried in 1886, before the Chief Justice
of Nova Scotia, who gave judgment for the plaintiff
with $100 damages.

The defendants moved against that judgment, and
it was reversed by a majority of the court on the
ground that the defendants were entitled, under section
109 of the statute of 1881, (44 Vic. ch. 25), to a notice
of action which had not been given. Two of he
learned judges of the court held that opmlon the learn-
ed Chief Justice dissenting.

Section 109 is thus expressed :

No action shall be brought against any officer, employee or servant
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of the Department for anything done by virtueof his office, service or 1890
employment unless within three months after the act committed, and _ ~-~

upon one month’s previous notice thereof in writing, and the action KEA;‘ NEX
shall be tried in the county or judicelal district where the cause of Quaxgs,

action arose.

The question was whether these contractors were
employees of the Department of Railways and Canals
within the intention of the enactment.

The dispute is over the word “ employee ” which has
of late years found a place in our popular vocabulary, .
and has now been adopted in Dominion legislation.

In the absence of any definition in the interpretation
clause of the statute we have to find what the word
means.

Several dictionaries have been quoted from in the
judgments delivered in the court below. In those of
them within my reach I do not find the word ‘“ em-
ployee,” but I find the French term ‘ employé,” inthe
masculine form, inserted as a word that retains in
English speech its French meaning of one who is em-
ployed.

That is doubtless the term intended by the legisla-
ture.

In fact we find the two expressions used convertibly,
as e. g. in section 112 * any officer or servant of, or any
person employed by the department,” and in section
121 “ any officer or servant of, or person in the employ
of the department,”’obviously denoting the same persons
described in sections 64, 74, 82, 106 and 109, as officer,
servant or employee of the department.

The word as used in the statute means, in my opi-
nion, “servant ” and nothing more. It is, perhaps, in-
serted to save the feelings of those servants who do not

Patterson J.

like to be called servants, or by way of concession to
the tendency of the day to understand the word ser-
vant as expressive only of service of a lower or quasi
menial grade.
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Section 120 illustrates this. It provides for the
“ punishment of every person wilfully obstructing any
officer or employee in the execution of his duty,” obvi-
ously including under the term ‘employee,” persons
who might be called servants without fear of resent-
ment on their part—switchmen for example-—and prov-
ing that words “employee or servant” are used to
denote one class and not two classes of retainers.

Thus the statute is its own interpreter. The “ em-
ployee or servant of the department” is not a contrac-
tor like these defendants who agree with Her Majesty
to provide materials and labor, and to execute such
works as the construction of a branch railway. There
is not often occasion to speak of contractors in the
Railway Act, but the term does occur once ortwice. In
section 104 the contractor is called * contractor ” in pro-
visions relating to his contract, and section 99 provides
for attesting on oath accounts sentin by “ any contrac-
tor, or person in the employ of the department,” dis-
tinguishing between contractor and employee.

Then we have section 121 giving to the informer a
moiety of pecuniary penalties imposed by the act,
“ unless he be an officer or servant of, or person in the
employ of, the department,” where the persons in the
employ, or employees, must mean those regularly em-
ployed about the railway. A better definition, and
one which effectually excludes contractors, is supplied
by sections 112 and 113, viz: persons employed at
regular wages. Section 112 makes a misdemeanor of
the wilful contravention of any rule, order or regula-
tion of the department by “ any officer or servant of,
or any person employed by, the department,” if injury
ensues to property or person ; while, if the contraven-
tion does not cause injury, then, by section 118, “ the
officer, servant or other person guilty thereof shall
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thereby incur a penalty not exceeding the amount of 1890
thirty days’ pay,” ete. KEBARNEY
It is, to my mind, manifest from the light thrown by o *
the statute itself upon the sense in which the word
‘“employee ” is used that the view of the learned Chief
Justice in the court below is correct, and that the pro-
tection of section 109 is not intended to extend to

persons in the position of the present defendants.

I should have arrived at the same conclusion if sec-
tion 109 had been the only place in the statute where
the expression in debate was found. It would, in
my judgment, be impossible on the one hand to extend
the meaning of the term “employee,” so as to include
contractors, even if they were nominally contractors
with the department in place of being contractors with
the Queen, and on the other hand to narrow the force
of the term so as to exclude the liability of the em-
ployer for injuries caused by the negligence of the
employed. It is now familiar law that a person em-
ploying a contractor is not usually liable for injuries
caused by his negligence. The cases on the subject
will be found collected, and discussed in a pleasant
style, in Shirley’s Leading Cases, (1), under Reedie v.
London and N.Y. Railway Company (2.) And see Evans
on Principal and Agent (3).

I have no idea that the ordinary rule on the subject
is to be reversed when Government railways are con-
cerned, but that would, as I apprehend, be the result of .
the judgment now in review. If the contractor is an
employee or servant then the master is liable for in-
juries caused by his negligence or want of skill.

I do not think we derive assistance in finding the
force of the terms “ employee or servant,” as used in
our section 109, from the decisions under section 139

Patterson J.

(1) 3 ed. pp. 291 et seq. (2) 4 Ex. 244.
(3) 2 ed. pp. 590 et seq.
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of the English Public Health Act, 1848, or section 106
of the Metropolis Management Amendment Act, 25 &
26 Vic. ch. 102. The former act requires notice of ac-
tion before process is sued out against any superin-
tending inspector, or any officer or person acting in
his aid or under the direction of the Greneral Board of
Health, or against the Local Board of Health or any
member thereof, or the officer of health, clerk, surveyor,
inspector of nuisances, or other officer or person whom-
soever acting under the direction of the Local Board of
Health. A person who agreed to sink wells under a
contract with a local board which contained prpvisions
found in most contracts of the kind, and found in the
contract of the present defendant with Her Majesty,
that the work should be done to the satisfaction of the
surveyor of the board who had power to require the
contractor to reject and remove materials, &c., and to
discharge foremen or workmen with whom the sur-
veyor might be dissatisfied, was held in Newton v.

!lis (1) to be a person acting under the direction of
the board, and therefore entitled to notice of action.
That decision was followed by others, both under the
Public Health Act, 1848, and under the Metropolis
Management Amendment Act, section 106 of which is
essentially the same as section 139 of the earlier act, but
includes “ contractor ” among the persons enumerated
as entitled to notice. (See Davis v. Curling (2), Hard-
wick v. Moss (8), Poulsum v. Thirst (4), Wilson v. Mayor
of Halifax (5), Whatman v. Pearson) (6).

These enactments differ so materially from our sec-
tion 109, which extendsits protection only to * any of-
ficer, employee or servant of the department,” as to
leave them without influence on the controversy ex-

(1) 5 E. &B. 115. (4) L.R. 2C. P. 449,
(2) 8 Q. B. 286. (5) L. R. 3 Ex. 114.
(3) 7H. & N. 136. (6) L. R. 3 C. P. 422,
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cept as they tend to show that my understanding of 1890
the effect of section 109 correctly interprets the inten- Kganvey
tion of the legislature ; because, with the two Eng- %
lish statutes before them, one of which was held by force
of the words “ acting under the direction of the board,”
to include a contractor under the ordinary form of con-
tract, and in the other of which the contractor was ex-
pressly named, notwithstanding the presence of the
words “ acting under their or any of their directions,”
the legislature has not adopted the same or, in my
judgment, any equivalent phraseology. We must, as
it seems to me, interpret our statute by itself, and, for
the reasons I have endeavored to explain, I am unable
to hold that this defendant is, within the meaning of
section 109, an officer, employee or servant of the
department.

It has been contended that the actsof the defendants
were legally authorised. That contention was unsuc-
cessfully advanced at the trial before the learned Chief
Justice, and was dealt with in the judgment then
delivered by him. Before the court in banc the judg-
ments turned altogether on the objection to the want
of notice of action, and no opinion is reported to have
been expressed on the other grounds of defence.

The points have been ingeniously argued before us
by Mr. Borden for the defendants, but without creating
in my mind any doubt of the soundness of the judg-
ment which decided them against his clients

The fundamental difficulty in his way is the
absence of legal authority to enter on the lands of the
plaintiff in September, 1884.

One answer, suggested rather than seriously argued,
is that an order in council was passed after action com-
menced which professed to ratify what had been done.

No aunthority has been produced which supports the

contention. The order in council, which under the
12

Patterson J.
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Government Railway Act 1881, section 6, might have
been issued to authorise the construction of this
branch railway, would have taken the place of an act
of Parliament. The Governor in Council would have,
in making such an order, been exercising a power
vested in him by the legislature.

The order made in December, 1884, could operate
only from its date. It was not like the ratification of
something done in the name or professedly on behalt
of another. It is too plain to require elaborate demon-
stration thatt he act which can be effectnally ratified so
as to affect the rights of a stranger must be one which
the person who ratifies it could himself have lawfully
done. The prior mandate to which the ratification is
equivalent must be a mandate that could lawfully
have been issued.

It was argued that the Minister of Railways and
Canals had power to enter or authorise the defendants
to enter upon this land without an order in council by
virtue of certain powers given to the Minister of Pub-
lic Works by 31 Vic. ch. 12, and which it is said have
been transmitted to the Department of Railways and
Canals. Works constructed at the expense of Canada
are, by section 10, vested in Her Majesty. The Minis-
ter is empowered, by section 24, to acquire and take
possession of in the name of Her Majesty any land ne-
cessary in his judgment for the construction or main-
tenance of any public work, and if the owner refuses
or fails to agree for conveying the land the Minister
may, by section 27, tender the reasonable value in his
estimation, with a notice to arbitrate, and may after
three days authorise possession to be taken.

Without stopping to discuss the question whether
these provisions are now applicable to railways which
are the subject of separate legislation, we notice that the
minor premiss in each syllogism is not proved. It is



VOL. XVIII.] SUPREME COURT OF CANADA. 179

not proved that this land was the property of Her Ma- 1890
jesty under section 10. There was, in 1883, included KEARNEY
in the estimates an item of $110,000 for a branch of the 0 A’}i'ES.
Intercolonial Railway to Dartmouth, but the grant was
contingent on action to be taken by the municipality of
Dartmouth. I do not know that such action was taken,
and it is clear enough that the plaintiff’s land had not
been bought from her at the expense of Canada, or
from any other source, when she brought this action.
If there was any right of entry under the Public Works
Act it must have been under section 27. But here the
minor premiss is that there was a public work for
which the land was wanted, and we are brought back
to the absence of the order in council by which alone
the Dartmouth branch became known to the law, but
months had to elapse before such an order existed.

An argument has been pressed for the defendants
founded on steps that were taken towards arbitration,
and another is rested on the filing of a plan and des-
cription. Let us. note together the facts touching
these two matters.

A notice to arbitrate was given to the plaintiff on
the 4th of April, 1884. These dates are material. It
described the land proposed to be taken, and for
which $150 was offered, as running all across the
plaintiff’s lot at the uniform distance of twenty feet
on each side of a line marked on a plan filed in the
office of the Chief Engineer at Moncton as the centre
line of the railway. There were either one or two
meetings of the arbitrators. The plaintiff attended,
and she executed the bond required by the statute.
The last meeting was on the 18th of April, when the
arbitration was adjourned, and it was never resumed.

It is provided by the Government Railways Act,
1881, section 10, that

Lan/ds taken for the use of Government railways shall be laid off by
64

PattersonJ.




180

1890
KEARNEY
V.
OAKES.

Patterson J.

SUPREME COURT OF CANADA. [VOL. XVIIIL

metes and bounds; and where no proper deed or conveyance thereof to
the crown is made and executed by the person having the power to
make such deed or conveyance, or where a person interested in such
lands is incapable of making such deed or conveyance, or where for
any other reason the Minister shall decem it advisable so to do, a
plan and description of such lands signed by the Minister, his Deputy
or Secretary, or by the Superintendent or by an Engineer of the
Department, or by a land surveyor duly licensed and sworn in and for
the province in which the lands are situate, shall be deposited of
record in the office of the registry of deeds for the country or registra-
tion division in which the lands jare situate, and such lands by such
deposit shall thereupon become and remain vested in the crown.

No part of the plaintiff’s land was laid off by metes
and bounds. There were stakes planted by the en-
gineers, but they were merely to show the centre line
of the railway.

The plan referred to in the notice to arbitrate was
never deposited of record in the office of the registry
of deeds, but another plan with a different descrip-
tion was prepared, omitting part of the land covered
by the first description and including some land which
the first description did not include. That plan was
deposited in the registry office on the 138th of August,
1884, and the entry on the land was in September. It
is admitted that the second description included the
locus in quo.

1t is argued that the effect of the deposit of the plan
was, under section 10, to vest the lands in the crown,
making the entry lawful and confirming the right of
the plaintiff to her claim for compensation. I am
inclined to think that that would be so if the section
had been fully complied with, but I have not examin-
ed the statute closely enough to speak more decidedly
on the point. It seems clear, however, that the plan
and description must be of territory laid off by metes
and bounds. It is upon “ such lands™ that the statu-
tory conveyance operates, and the essential work on
the ground is here wanting. '
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The point made respecting the attempt at arbitration 1890
is that the plaintiff is estopped by her conduct from Kgarwey
disputing the right of the crown to enter. OArEs.

I confess my inability to perceive any particular in
which the doctrine of estoppel has any application to the
facts, but the change from the plot of land respecting
which the tender was made and the arbitration
initiated, to the different, or partly different, plot to
which the dispute now relates, puts all question of the.
arbitration out of sight.

In a case very recently decided by the Court of
Appeal, in re Uxbridge and Rickmansworth Railway Co.
(1), there are some observations made by Lord Jus-
tice Cotton which are not inapplicable to one or two
phases of the case before us. The private act of .the
Railway Company there required the subscription of a
certain amount of capital before the company was
authorised to exercise its compulsory powers ; in our
case the order in council was necessary.

The capital there had not been subscribed, as here
the order in council was not passed.

Nevertheless treaties had gone on with landowners
not unlike what occurred with the present plaintiff.

The direct question to which the observations of the
Lord Justice were addressed was whether or not the
compulsory powers of the company had been exercised.
Incidentally he had to touch upon the effect of the
failure in the preliminary requisite of the subscription
of capital, a question similar to that respecting the
obligation of a railway company to file plans and
surveys before exercising any statutory powers, on
which the decision to a great extent turned in Corpora-
tion of Parkdalev. Wesl,(2). The report of the Uxbridge
Railway case is very long. The observationsto which
I refer are the following, and will be found at p. 563;

Pattersond.

(1) 43 Ch, D. 536. (2) 12 App. Cas. 602.
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Then has there been an exercise of the compulsory powers? In
my opinion there has not. It is very true the power to give mnotice
to treat is included in that group of ~ections, in the Lands Clauses Act,
headed “and with respect to the purchase and taking of lands other-
wise than by agreement, be it enacted as follows :’” Then there follows
a direction that the promoters of the undertaking shall give a notice to
treat in respect of the lands they require to take. But alihough the
direction to give notice to treat is included within that group of
clauses, there may never be any step taken as regards the exercise
of compulsory powers : because if the company have not got their
capital snbscribed they cannot exercise any compulsory powers, and
the notice to treat,as was the case in one instance here, may be merely
a step taken towards an agreement with the landowner, in order to
ascertain whether he is willing to make the contract with the railway
company, the company saying: ‘I want the land ; will you sell it to
us?’ In my opinion it cannot be said that that alone is an exercise
of compulsory powers. We are not deciding this for the first time,
because it was decided in 1870,in Guest v. Poole and Bournemouth
Ruilway Company (1),that notice to treat was not an exercise of compul-
sory powers. It was said that that was not necessary to the decision
of the case—that the actual decision was only that the company could
not give the notice ; but all the judges (and they were judges of con-
siderable authority), in their judgments say that giving the notice was
not an exercise of compulsory powers. And in the events which have
happened here service of the notice to treat is shown not tv have been
an exercise of the compulsory powers. It is very true it is a step
towards the exercise of the compulsory powers; that is to say, the
compulsory powers as regards the purchase of land cannot be exercised
until the notice to treat has been given ; but Jhey cannot be exercised
unless the capital has been subscribed. Subscribing the capital is not
an exercise of the compulsory powers, although it is a necessary step
towards the exercise of those powers ; and in the same way a notice to
treat is not an exercise of the compulsory powers, though it is a step
that must be taken before the compulsory powers can be exercised and
put in force.

I am of opinion that the appeal should be allowed
with costs.
Appeal allowed with costs.

Solicitor for appellant: T..J. Wallace.

Solicitor for respondents: Wallace Graham.

(1) L. R. 5 C. P. 553.
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HENRY W. RAPHAEL, ésqual.} g0 oo 1890
(PLAINTIFF) coviiiinniiiinnieiiannnn. ’ Nyandl
AND *Dec. 9.

JAMES McFARLANE (DEFENDANT).....RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA, (APPEAL SIDE).

Commercial or Joint Stock company—Shares held “ in trust  for minor—
Sale of-—Tutor—Arts. 297, 298 and 299 C. C.

Where a father, acting generally in the interests of his minor child, but
" without having been appointed tutor, aud being indebted to the
estate of his deceased wife, of whom the minor was sole heir,
subscribed for certain shares in a commercial or joint stock com-
pany on behalf of the minor and caused the shares to be entered
in the books of the company as held “in trust,” this created a valid
trust in favour of the minor without any acceptance by or on
behalf of the minor being necessary.

Such shares could not be sold or disposed of without complying with
the requirements of articles 297, 298 and 299 of the Civil Code ;
and a purchaser of the shares having full knowledge of the trust
upon which the shares were held, although paying valuable
consideration, was bound to account to the tutor subsequently
appointed for the value of such shares.

The fact of the shares being entered in the books of the company and

in the transfer as held “in trust ” was sufficient of itself to show
that the title of the seller wasnot absolute and to put the purchaser
on enquiry as to the right to sell the shares. Sweeny v. The Bank
of Montreal (12 Can. S.C.R. 661; 12 App. Cases 617) referred
to and followed. Taschereau J. dessenting.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (Appeal Side) (1) affirming a
judgment of the Superior Court dismissing the appel-
lant's action with costs.

This was an action brought by the appellant, as tutor

*PrRESENT—Sir W. J. Ritchie, C.J., Fournier, Taschereau, Gwynne
and Patterson JJ.
(1) M.L.R. 5 Q.B. 273.
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of the minor child, issue of the marriage of Patrick

Rarnagn Thomas Gibb and the late Helen Raphael, to recover

v,
McFAR-
LANE.

certain stock of the Major Manufacturing Company,
held by Patrick Thomas Gibb in trust for the minor,
and transferred, in breach of his trust, to respondent.

From 1879 to first February, 1884, Patrick Thomas
G1ibb and Edward J. Major were partners in the firm of
Major & Gibb. Gibb married Miss Helen Raphael in
January, 1880, after executing a marriage contract, of
record, by which he made over to her and her heirs inter
alia, a gift of ten thousand dollars, household furniture,
and all the moneys coming to him as one of the residuary
legatees of the Estate of the late Beniah Gibb. Gibb
received from this Estate subsequent to his marriage
various sums of money at different times. In Novem-
ber, 1880, Helen Raphael died intestate, leaving the
minor child Helen Raphael Gibb, her sole heir-at-law.
In the books of the firm of Major & Gibb a portion of
the money therein invested ($1,315.6'7) was credited to
Estate Gibb, the rest appears to have been included
in a different account. This did not include the
money that Gibb had received from the Beniah Gibb
Estate subsequent to his marriage.

In February, 1884, the business of Major & Gibb
was merged into a joint stock company, under the
name of the Major Manufacturing Company, the part-
ners in the former Company, for their capital, receiving
an equivalent in shares of the Major Manufacturing
Company. To effect this, the defendant Gibb sub-
scribed for three allotments of stock:

1st. Thirteen shares in his name ““in trust,” repre-
senting $1,300.00.

2nd. Twenty-four shares in his own name, repre-
senting $2,400.00.

8rd. Three shares in his own name, representing
$300.00.
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The thirteen shares were distinctly subscribed for
“in trust.”” It was not made clear that the additional
shares were subscribed for in trust, but subsequent to.
the subcription the words “in trust” appeared appended
to the name. '

In the ledger of the Major Manufacturing Company,
this stock was credited at the formation of the Com-
pany in two accounts: “P.T. Gibbin trust,” $2,700. OO
and ‘ Estate Gibb.” $1,800.00.

Respondent was appointed Managing Director of
the Company, which position he held from its form-
ation till after the transfers.

On the 20th February, 1885, Gribb transferred three
shares of this stock to respondent, and on the 16th
March, 1885, he transferred to respondent the remain-
ing thirty-seven shares, as follows:

“THE MAJOR MANUFACTURING CO,, (LiMITED).
“ Transfer No. 6.

“ For value received from James McFarlane, I, P. T.
Gibb, of Montreal, do hereby assign and transfer unto
the said Jawmes McFarlane, three shares, amounting to
the sum of three hundred dollars, in the capital stock
. of the Major Manufacturing Company (Limited), sub-
ject to the rules and regulations of the said Company.

“ Witness my hand, at the Company’s Office this
twentieth day of February, eighteen hundred and

eighty- ﬁve
“Witness : (Signed)  “P. THOS. GIBB, in trust.”
(Signed) “(C. F. BincgaAM.”

“I do hereby accept the foregoing transfer, this 20th
day of February, 1885.
“ Witness : (Signed) “ JAMES MCFARLANE.”
(Signed) “C. F. BINGHAM.”

“THE MAJOR MANUFACTURING CO. (LimITED.)
“ Transfer No. 7.
“For value received from James McFarlane, I, P. Thos.
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Gibb, of Montreal, do hereby assign and transfer unto
the said James McFarlane, thirty-seven shares, amount-
ing to the sum of three thousand seven hundred dol-
lars, in the capital stock of the Major Manufacturing
Company (Limited), subject to the rules and regula-
tions of the said Company.

“ Witness my hand, at the Company’s Office, this 16th
day of March, 1885.”
“ Witness : ” (Signed) “P.THos. GIBB, in trust.”

(Signed) “C. F. BiNgHAM.”

“I do hereby accept the foregoing transfer this 16th
day of March, 1885.” ‘
“ Witness : ” (Signed) “ JamMEs MCFARLANE.”

(Signed) “C. F. BinaHAM.”

The words “in trust” in the foregoing transfers
were added by P. T. Gibb in answer to the following
letter written by Mr. Macfarlane to Mr. Gibb. : —

Montreal, March 23rd, 1885.
To Mr. P. T. GIBB,

Care 646 Craig Street.
DEAR SIR,

‘We beg to call your attention to the fact that your
transfers of forty shares of this Company’s Capital
Stock, recently made to James McFarlane, are slightly
irregular, and in your interest it is well that you
should call at as early an hour as convenient and make
the necessary corrections to same.

' Yours truly,
THE MAJOR MANUFACTURING COMPANY,
(Signed). JAMES McFARLANE,

Man. Dir.
There was evidence given at the trial that the
respondent, Vice-President and Manager of the Major
Manufacturing Company inspected the books, and that
he was aware that P. T. Giibb held the shares in trust
for his child, and that the words “in trust” in 2nd
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and 38rd allotmehts of stock had been added subse- 1890
quently by Gibb, in order to protect the interest of Rarmans

his minor child. McFaz.
Davidson, Q. C., & MacLellan for the appellants. LANE.
Geoffrion Q. C., and Smith for the respondents. Ritchic C.J.

Sir 'W. J. RircHiE C. J.—It is clear that under art.
297, C.C., a tutor without authorization of the judge or
prothonotary, granted on the advice of a family coun-
cil, is not allowed to alienate or hypothecate the im-
moveable property of a minor, nor is he allowed to
make over or transfer any capital sum belonging to the
minor or his share and interest in any financial, com-
mercial or manufacturing joint stock company. See
also arts. 298 and 299 C. C.

The sale or transfer in this case was made without
any such authorization. This brings the matter down
to the simple question : Were the shares or any of them
the property of the minor? I think there can be no .
doubt that the thirteen shares subscribed * in trust ”
were the property of the minor held by her tutor in
trust for her. Although the words ‘“in trust” were
not added at the time of the subscription of the 87
shares, they were subsequently added in the books of
the company, and stood, at the time of the transfer to
defendants in such books, in the name of Patrick
Thomas Gibb in trust. The transfer of the 16th of
March, appears to have been made to plaintiff by the
signature of Gibb without the addition of these words.
On the 23rd, the defendant discovering thisirregularity
and necessarily knowing from the books and his posi-
tion in the company that the shares were not held by
Gibb in his own name, but in trust, addressed the fol-
lowing letter to Gibb :—

Mo~NTREAL, 23rd March, 1885.
To Mr. P. T. GisB,

Care 646 Graig Street.
DEAR S1R,—We beg to call your attention tothe fact that your
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transfers of forty shares of this company’s capital stock, recently made
to James McFarlane, are slightly irregular, and in your interest, it is
well that you should call at as early an hour as convenient and make
the necessary corrections to same.
Yours truly,
THE Major Manvuracrurive Co.,
(Signed)  James McFARLANE.
Man. Dir.
and the words “ in trust” were accordingly added.

I think itis sufficiently clear that the amount of these
shares was received by Gibb as part of the property
belonging to the minor, and if it was, his adding the
words “ in trust ” in the books of the company was
just what he should have done, for it would have been
most unjust that the property of the minor should have
been taken by him to meet his individual liability.

Inasmuch, then, as I think it was sufficiently shown
that this stock represented the property of the minor
and was held by Gibb in trust for her and that the
defendants took the transfer of it with knowledge that
it was not held by Gibb as his own property, but “ in
trust,” therefore the transfer was void, and the defend-
ant must account for the shares to the plaintiff, the
present tutor. I cannot distinguish this case from that
of Sweery v. The Bank of Montreal (1) decided in this
court, and subsequently approved by the Privy Coun-
cil (2). '

I therefore think the appeal should be allowed.

FourNIER J.—The present appellant (plaintiffin the
court below) in his capacity of tutor to Helen Raphael
Gibb, daughter of Patrick Thomas Gibb, one of the
defendants in the court of first instance, brought an
action against the respondent and the said Patrick
Thomas Gibb for a decree to set aside and annul a
transfer, made by the said defendant Patrick Thomas

(1) 12 Can. 8. C. R. G61. (2) 12 App. Cas. 617.
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Gibb, to said respondent, Macfarlane, of forty shares 1890
in the capital stock of the joint stock company known Rapmass
as the * Major Manufacturing Company,” and obtain 2
the said shares for the said minor. LANE.

In January, 1880, Patrick Thomas Gibb married gourmier J.
Helen Raphael, and by his contract of marriage he ——
made over to her and her heirs inter alia a gift of ten
thousand dollars, household furniture and all moneys
coming to him as one of the residuary legatees of the
estate of the late Beniah Gibb.

At the time of his marriage he received certain
moneys from his wife, which he invested in the
partnership firm of Major & Gibb, composed of him-
self and Edward J. Major. Subsequent to his
marriage, he received certain other sums from the
estate Beniah Gibb, as is evidenced by the receipts
signed by him, and to be found in the case at pp. 76,

78 and 80, and which moneys were also invested in
the firm of Major & Gibb.

- In November, 1880, Helen Raphael died intestate,
leaving the minor child, Helen Raphael Gibb, hersole
heir-at-law.

In the books of the firm of Major & Gibb, a portion
of the money therein invested ($1,315.67) was credited
to Estate Gibb. This did not include the money Gibb
had received from the Estate Beniah Gibb subsequent
to his marriage.

After his wife’s death Gibb did not take any steps to
have a tutor appointed to his minor child, or to have
an inventory made of his late wife’s estate.

In February, 1884, the business ,of Major & Gibb
was amalgamated with the business of the respondent,
and formed into a joint stock company, under the
name of the Major Manufacturing Company, the
partners of the old firm receiving an equivalent in
stock for their capital. To effect this, Gibb subscribed
for three allotments of stock.
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1st. Thirteen shares in his own name “in trust,”
representing $1,300.

2nd. Twenty-four shares in his own namec repre-
senting $2,400.

3rd. Three shares in his own name representing
$300.

The thirteen shares were subscribed for “ in trust.”
The subscription list and books of the company show
that the twenty-four shares were also held “in trust,”
but whether the words *“in trust” were added on sub-
scribing or at a subsequent date is not very clearly
proved. The subscription for the three shares never
had the words “in trust " appended.

But in theledger book of the company this stock was
credited at the formation of the company in two
accounts, “ P. T. Gibb, in trust, $2,700,” and “ Estate
Gibb, $1,300.”

On the 20th February, 1885, one year after the re-
spondent had commenced to act as Managing Director,
Gibb transferred three shares of this stock to res-
pondent, and on the 16th March, 1885, he transferred
to respondent the remaining thirty-seven shares.
Appellant contends that the shares which he claims
by his action are the property of his pupil, and that
they were held “in trust” for her by her father, who
had no right or authority to sell the said shares, and
that the sale of these shares was fraudulent and
collusive.

The respondent alone contested the action, alleging
in his pleas that the stock was acquired by him in
good faith, that no trust attached to the stock, that the
words “in trust” were added by Gibb to the sub-
scription list after the allotment of the stock, for the
purpose of preventing Gibb’s creditors from attaching
the stock as private stock, and that Gibb was the sole
and absolute owner of the shares.
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The appellant in answer to respondent’s pleas said 1890
that the stock was always held “in trust” and that Ripmass
the shares were so entered in the Company’s books, McF Az
and in the books of the firm of Major & Gibb ; that it =zane
was known to respondent that Gibb was not the purmier J.
owner, and that Gibb had no power or authority to
sell the stock. Respondent filed no answer or repli-
cation to appellant’s answers to pleas.

There is evidence that in her lifetime Mrs. Gibb
loaned to her husband the sum of $1,315.67, which
sum was credited to her in the books of the firm of
Major & Gibb. Upon her death, there being no will,
the property in that account belonged to her child,
and it was credited in consequence in the books to
“ Estate Gibb.” This same amount, less $15.67, was
carried forward into the books of the Major Manufac-
turing Company. It is clear, therefore, that it was
with these moneys that Gribb subscribed for the first
thirteen shares, amounting to $1,800, moneys which
he had received from his wife and which belonged
to his child. The twenty-seven shares were also sub-
scribed for with moneys received from the estate of
Beniah Gibb, and these moneys having been trans-
ferred to Helen Raphael by Gibb’s marriage contract,
they became the property of the minor, the sole heir.
of Mrs. Helen Raphael Gibb. Having no right or
property in the moneys, he invested them in this way
for the benefit of his child. It is true he was not
regularly appointed tutor to his daughter, but his-
management of the business of the minor assimilates
his position to that of a quasi-lutor, or least to that of
a negotiorum gestor (1). He had sufficient control over
these moneys to administer and take charge of them
and invest them in such a way as not to mix them
with his own private funds. By placing them “in

(1) Art. 1043 C.C.
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1890 trust” without disclosing the name of his cestui que
Rarmapn trust, he nevertheless gave positive notice to all per-
McPag. Sons interested that these shares were not his pro-

vave.  perty. He, himself, states in his evidence that he

Fournicr J. did so in order to protect the interest of his minor
child. The statute authorizing ‘‘trusts” does not
enact any special form in which it should be written in
order to create a trust, itis sufficient that the intention of
creating a trust is made manifest and clear. Upon

this point of the case there can be no doubt, for we
have the positive statement made by Gibb that he
added the words “in trust ” because, knowing he had
private debts, he wanted these moneys to be free from
seizure, as a portion of them did not belong to him.
As to the portion belonging to the minor (and she was
the real owner of the greater portion), nobody can
reproach Gibb for having done his duty by placing
them “in trust,” for his object in doing so was both
legal and honest. There can be no doubs, therefore,
that his intention was clearly to create a trust, for of
the three subscriptions he made, there is only one in
his name without the addition of the words * in trust,”
and in the transfer he made, he gave notice that they
were all held “in trust.” When therefore he added
the words “ in trust” as he did when he subscribed
for the thirteen shares ($1,300), it is clear he wanted to
create a ‘ trust,” and by doingso, he didnotin any way
alter his mode of dealing with these moneys which

* belonged to his child and formed part of his mother’s
estate ; he thereby publicly made known the quality
and capacity in which he had always held the shares.
He was simply a trustee ; that is what is meant by the
words “in trust.” Taylor v. Benham (1):

The ordinary sense of the term * in trust »’ is descriptive of a fiduci-
ary estate or technical trust ; and this sense ought to be retained

(1) 5 How. 233.
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until the other sense is clearly established to be that intended by the 1890
testator. Every person who receives money to be paid to another, or _ -~~~

to be applied to a particular purpose to which he does not apply it, is RAPS ABD

atrustee. LICF;\R-

In King v. Mitchell (1), Mr. Justice Story said :— . B

"The ordinary sense of the term “ in trust ” is descriptive of a fiduci-
ary estate or technical trust.

The fact that Gibb represented his child’s interests
in the Major Manufacturing Company clearly appeared
by the entries in the company’s books, for it described
his interest as follows: “ P. T. Gibb in trust ” and
“ Estate Gibb,” and by the general knowledge that
the directors and officers of the company had that the
trust was for "his child or his wife’s estate, as Mr.
Charles Bingham positively swears in his deposition.

Gibb did not contract in his own personal name for
these shares with the company, but as representing the
minor, and that with the knowledge of the respondent
and therefore the contract which was executed was one
between the company and the representative of the
minor. This investment of the minor’s moneys made
with notice to the respondent could not be displaced.
Gibb had no doubt the power and authority to act on
her behalf in getting the stock, but once he had it, he
could no longer deal with it as he pleased, but he lost
control of it and became immediately subject to the
provisions contained in articles 297 and 298 of the Civil
Code, which prevent a tutor from making or transfer-
ring any shares belonging to minor in any joint stock
company without the authority of a judge or prothono-
tary.

Not only is the transfer null as being in direct
.contravention with the terms of article 297 of our
Code, but also because the respondent knew perfectly
well that the shares in question did not belong to

Fournier J.

(1) 8 Peters 326.
13
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Gibh, that they were the absolute property of
his minor child, they having been secured with
moneys belonging to her mother, and for which
moneys Mrs. Raphael G-ibb had been credited in the
books of the firm of Major & Gibb. As to the shares
amounting to $2,700—they also being credited to the
minor under the entry of “P.T. Gibb in trust,”—it
is clearly and positively proved that respondeni had
full knowledge of the fact that this entry was madein
those books in order to show that they belonged to the
minor. Respondent had, prior to the formation of the
Major Manufacturing Company, closely examined the
accounts of the partnership firm of Major & Gibb. He
had also on several occasions looked into the account
books and examined the financial standing of the
Major Manufacturing Company, of which he was vice-
president and managing director. Not only was he
in a position to ascertain to whom the shares belonged,
but there is abundant evidence that he had personal
knowledge of the fact that they belonged to the minor
child of P. T. Gibb, and had been subscribed for
with her moneys. With the full knowledge of this
fact he could not be ignorant of the provisions of the
law which prohibit the transfer or alienation of shares
belonging to a minor without the previous authoriza-
tion of a judge, and theretore that the transfer he
obtained without complying with this formality was
absolutely null and void.

I do not think it is necessary for me to give here
extracts from the evidence to show that respondent
was well aware of the minor’s rights and interests in
these shares, for it is uncontroverted and positive. But
there is one fact of record which dispels any doubt
which might arise on this question, it is that
respondent, having got a transfer of these shares
signed by Gibb in his own name, without the words
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“in trust,” got Gibb, on the 23rd March, 1885, to add 1890
the words “in trust” in order to show that it was Rarman
trust property he was alienating. How can he now MC%’Z;\R_
contend for a moment that these shares were not rnave
shares in trust 2 It would be acting in bad faith and pyyrnier J.
claiming contrary to his own title.

It is evident that having full knowledge that the
shares were the minor’s property, he should not have
accepted a transfer of them unless Gibb had previously
got authority from a judge to sell them. In any event
there was sufficient to show by the words ““in trust”
that Gibb’s title was not absolute and it was for
respondent to inquire whether he had authority to sell
as it was decided by this court in the case of Sweeny
v. Bank of Montreal. (1.)

Notwithstanding the contrary opinion which has
been expressed, I think the principles of law appli-
cable to the facts of this case are the principles of law
which we thought should be applied in the case
Sweeny v. The Bank of Montreal (1).

It has been attempted to distinguish the two cases
by stating that in the Sweeny case the cestui que trust
had approved of and accepted the investment made
of the moneys whilst -the minor in this case could
not accept the investment. The plea of minority can-
not avail the respondent. It is true, that Gibb, the
father of the minor child, was not her tuior ; but the
evidence clearly establishes the fact that hehad assumed
the functions of tutor and had during the whole of this
transaction acted for and on behalf of his minor child.
In such a case the law imposes on the party who
assumes the functions of a tutor, the same responsibhility
as if he were duly appointed. He is what we call a
quasi-tutor or protutor. Having acted as such and
done an act to which the law imposes the same re-

(1) 12 Can. S.C.R. 661,

13%
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sponsibilities as if it had been done by a tutor, he can-
not afterwards act otherwise than as a tutor would,
{. e., it is impossible for him to dispose ot these shares
once acquired otherwise than by conforming to the
formalities imposed on a tutor by articles 297-298,
Civil Code.

In any case Gibb acted as the negotiorum gestor of
his minor child, and by Art. 1043 C.C. he is responsible
for his administration. It is true that at her majority
the child might repudiate the investment and make
her father responsible for any loss the investment might
cause to her. But until then there is a subsisting
contract which must have its whole effect.

These formalities not having been complied with
the sale and transfer of these shares is null, and the
appellant should be condemned to pay their value to
the appellant in his capacity of tutor.

I am-of opinion that the appeal should be allowed
with costs.

" TascHEREAU J.—I would dismiss this appeal.
There is no trust whatever disclosed by the evidence
in this case, and I fully agree in the finding of the
two courts below.on that question of fact. As to the
three shares, there is no room for controversy. They
were subscribed for, and always remained in Gibb's
own name. The twenty-four shares were also only
subscribed for in Gibb’s own name. Subsequently,
however, he added to them the words “in trust.”
His reason for doing so, he says, was to secure them
from his creditors. Now, this fraudulent contrivance
cannot have changed the ownership of these shares in
favor of his child, or of any one else. The two
courts as to these twenty-four shares and the three
shares were unanimous in the dismissal of the action.
There were, however, dissenting opinions in the Court
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of Appeal as to the other thirteen shares, but I think 1890
the majority were right. Theseshares were subscribed RAPHAEL
for in trust, it is true, but Gibb was never a trustee. M Cﬁ.’;m_
He was simply a debtor of his wife first, and later of vraxe.
his child, and these shares so subscribed for could Tascherean
never be considered as-a payment of his indebiedness. J.
They were an offer of payment, a *pollicitation ”
which could always be withdrawn till acceptance.
The company might have became altogether insolvent,
and every cent on these shares a dead loss, and yet
Gibb would have continued to remain his child’s
debtor. The loss would have been for him and for him
alone. And this is so as to the other twenty-seven

shares, as well as for these thirteen.

GwYNNE J.—I concurred with Fournier J.—ihat the
appeal should be allowed.

ParTERSON J.—I am of opinion that we should
allow the appeal, not only in respect of the thirteen
shares for which the two dissenting judges in the’
court below thought the plaintiff entitled to succeed,
but for the whole forty shares.

Gibb had borrowed from his wife $1,815.67. That I
understand to have been in 1880, the year after the
firm of Major & Gibb was formed. The money was
credited in the books of the firm to Mrs. Gibb. She
died in November 1880,and the account afterwards
was headed “ Estate Helen Gibb,” the name being that
of the infant daughter who became entitled in succes-
sion to her mother.

Gibb had another account in the ledger of his firm
in his own name, which showed $2,700, or thereabouts
at his credit as capital in the business.

By his marriage contract he convenanted to settle
on his wite $10,000. She was to have the interest of
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1890  that sum during her lifeand at her decease the principal

" Rarmapn Was to belong to her child or children; and he also

Mcﬁm- made over to her whatever amount should be received

LaNE. by him as one of the residuary legatees under the will
Patterson J, 0f the late Beniah Gibb.

-— He did receive as residuary legatee certain sums,
all or part of which he put into the business. Those
sums he says were $1,588, and they together with other
moneys of his own made up the $2,700. He did not
pay over the $10,000 by any direct payment.

That was the position of things in 1884, when the
defendant McFarlane united his business with that of
Major & Gibb, and the joint stock company called the
Major Manufacturing Company was formed.

The capital of the two partners in the firm of
Major & Gibb was converted into shares in the capital
stock of the new company.

The shares were $100 each.

Gibb subscribed for thirteen shares in the name
‘ Estate Gibb,” which represented the $1,815.67, at the

- credit of the minor, less $15.67, which was paid him in
cash to make even money.

He also subscribed in his own name as P. T. Gibb,
for two allotments of twenty-four shares and three
shares, representing $2,400 and $300. I don’t think
his reason for separating those two subscriptions is
explained.

Soon after the subscribing of these shares, and it
would seem within a very few days, Gibb wrote the
words ‘““in trust” in the stock book after the $2,400
subscription, but not after that for $300, and he caused
the same note “in trust” to be made in the ledger of
the company against the whole twenty-seven shares.

His object in doing this is twice spoken of by him
in his evidence. When examined on the 21st of
October, 1887, he stated to counsel for the defendant
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that when the words “in trust” were added he had 1890
many private creditors, but was not afraid at that time Rirrarn
that they might attach the stock for his debts,and that =
‘the money he owed was not more than he expected to rnane.
be able to pay; and again on the 28rd of January, pasterson J.
1888, he said the words “ in trust” were added in the —
following way: He was owing some money outside
of his business, and he added the words so that in case
any one came down on him they could not touch this
money as a portion of it did not belong to him. From
these references to creditors it seems to have been
considered by Mr. Justice Bossé, and I suppose by the
other learned judges in the Queen’s Bench, that the
transaction was fraudulent as against the creditors of
Gibb. I think too much effect was given to what
was said. No creditor is stated to have been inter-
fered with. It is not at once apparent how the
marking the shares in trust would have affected
creditors more than selling them to the defendant.
But the reason given by Gibb that the fund did not
altogether belong to him was quite consistent with
what we learn from the evidence. 1 think, however,
that the plaintiffi’s right may be put on stronger
ground, at all events as to the amount beyond the sum
of $1,583 which came from the estate of Beniah Gibb.

Gibb was debtor to the minor in the sum just
mentioned and in the further sum of $10,000. I do
not understand why he was not at liberty to appro-
priate the twenty-seven shares towards payment of his
debt. Itistruethathe did not express in the books the
name of the person interested in the trust, but he tells
us that he had the protection of the plaintiff in view.
He may have thought in the first place of protecting
her in respect of the Beniah Gibb money, if that is the
proper understanding of the answers to which I have
adverted, but he was her debtor in respect of the
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$10,000 to the same extent. Her claim to the whole
stood on the same footing under the marriage contract
of her mother.

Nor do I perceive the importance; under all the cir-
cumstances of the omission to note in the stock list
when the subscription for the twenty-four shares took
place, the word *in trust ” which were afterwards in- -
serted in the list as well as in the ledger, or the inser-
tion of those words against the three shares in the
ledger alone and not in the stock-list.

If the view I have intimated as to the right to desig-
nate those twenty-seven shares as held in trust for the
minor who was creditor of her father is correct, the
time when they were so designated cannot be material
so long as it was before the shares were dealt with.

. The use of his individual name in the subscription
could not disable Gibb from afterwards devoting the
shares to the payment of his creditor.

A very important fact in the discussion is of course
the fact of notice to the purchaser of the designation of
the shares iz frust. On that point the evidence was
regarded as defective in the court of first instance with
regard to all the shares, and I think, by all the learned
judges who heard the case in the Queen’s Bench with
regard to the twenty-seven shares.

It is with diffidence that I venture to express a dif-
ferent apprehension of the effect of the evidence, but
having regard to the facts that the purchaser was
managing director of the company ; that the evidence
of his acquaintance with the contents of the booksis
as direct as it well could be, short of actual demonstra-
tion, and agrees with what was his duty as managing
director ; and that he wrote at the suggestion of the
book-keeper asking Gibb to come and correct an irregu-
larity in the transfer book of the forty shares, the
irregularity being the omission, which Gibb promptly
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supplied, of the words “ in trust ”’; the inference of fact 1890
that he had full knowledge, seems to me, to be Rarmars
irresistible. McFan.

Mr. Justice Cross discussed this question of notice Lank.
in reference to the thirteen shares, but otherwise it pattersonJ.
does not seem to have been dealt with in the Court of
Queen’s Bench, where the opinion of Mr. Justice Tait
was probably adopted. The point made in the Queen’s
. Bench was principally that the minor could not be-
come the owner of the shares unless they were accepted
in her name by some one authorised to act for her. As
expressed by Mr. Justice Bossé :—

Or cette créance de la fille contre la société Major & Gibb n’a pu par
la seule volonté du pére, méme s’il était & cette date tuteur de son en-
fant, &tre convertie en la propriété d’actions dans la nouvelle com-
pagnie par actions. Il fallait quelqu’un d’autorisé pbur agir ainsiaun
nom de la mineure, et disposer ainsi de son bien. Le pére ne Détait
Ppas, et si nous prenons ce qu’il nous dit pour vrai et que nous admet-
tions qu’en réalité ces treize actions étaient souscrites pour sa fille, il
n’y avait pas la contrat entre lui et elle. Ily avait bien offre desa
part, mais la mineure n’avait pas accepté et personne ne Vavait fait
pour elle. (C’était tout au plus une simple manifestation dela volonté
du débiteur telle qu’elle existait alors, mais qui pouvait étre révoquée
on retirée par lui en tout temps avant acceptation par lenfant. Le
contrat ne devenait parfait que si I’enfant devenue majeure, ou son
tuteur pour elle durant sa minorité, trouvait la transaction avan-
tageuse et Pacceptait. Dans le cas contraire ils pouvaient la répudier,
et avant P’acceptation le ¢trust n’était pas complet.

This is said with special reference to the thirteen
shares, but applies to all the others.

The proposition seems to me to be fallacions and
opposed to the doctrine acted on in this court in Bank
of Montreal v. Sweeny (1).

It may be that the daughter was not bound to accept
the shares, and could have insisted, as against her
father, on payment of her money, but she was at liberty
to adopt the transaction and accept the shares. Gifts

(1) 12 Can.S.C.R. 661.
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inter vivos, by article 787 of the Civil Code, do not bind
the donor nor produce any effect until after they are
accepted, but I do not understand the principles which
govern gifts to apply to this transaction. It was nota

Patterson J.gift that Gibb was making. His object was to apply

the property in satisfaction, pro tanto, of a debt. For
that purpose he earmarked the shares as the property
of his daughter and creditor. That had always been
so with regard to the $1,800 and it was so also with
regard to the $2,700 from a date earlier than the trans-
action with the defendant. The defendant took the
shares thus earmarked, and if not absolutely the pro-
perty of the minor, at least designated for her accept-
ance in case she elected to accept them. I attach much
significance in support of this view, to the action of the
defendant in requiring the words “in trust” to appear
in the transfer tohim. That was not the declaration of
anew trust on which the defendant was to hold the
shares. For that purpose he would not have required
the intervention of Gibb. The addition of the words
was made because the book-keeper called attention to
the fact that the transfer, as first executed, did not
recognise the title of Gibb as being merely the limited
ownership of a trustee.

On these general grounds and on the authority of
The Bank of Montreal v. Sweeny (1), I concur in allow-
ing the appeal.

Appeal allowed with costs
Solicitors for appellant : Mac Master & McGibbon.

Solicitors for respondent: MacLaren, Lecet, Smith &
Smith.

(1) 12 Can. 8. C. R. 661.
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Solicitor practising without certificate—Allowing name to appear as «
member of firm—ZEstoppel.

M., a solicitor who had not taken out the certificate entitling him to
practice in the Ontario courts, allowed his name to appear in
newspaper advertisements and on professional cards and letter
heads as a member of a firm in active practice ; he was not, in
fact, a member of the firm, receiving noue of its profits and
paying none of its expenses, and the firm did not appear as
solicitors of record in any of the proceedings in their pro-
fessional business. The Law Society took proceedings against
M. to recover the penalties imposed on solicitors practising
without certificate, in which it was shown that the name of the
firm was indorsed on certain papers filed of record in suits
carried on by the firm.

Held, reversing the judgment of the court below, that M. did not
“practise as a solicitor ”” within the meaning of the act imposing
the penalties (R. S. 0. (1877) c¢. 140) and that he was not estopped,
by permitting his name to appear as a member of a firm of
practising solicitors, from showing that he was not such a member
in fact.

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the Divisional
Court (2) which suspended the appellant from practice
as a solicitor and imposed a penalty of $40 for practis-
ing without a certificate.

The solicitor of the Law Society moved the Queen’s
Bench Division of the Divisional Court for an order

*PrESENT.—Sir W. J. Ritchie C. J. and Strong, Fournier and
Gwynne JJ.

(1) 15 Ont. App. R 150. (2) 13 0. R. 204.
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1890  suspending the appellant from practice as a solicitor
Mac- until he paid the fees due to the society and a penalty
DOTGALL f $40. The affidavit read in support of the motion

v

’lél(i)EI.EI:;;W stated that appellant practised during the year 1885

or Upprr 88 senior member of the firm of Macdougall, Mac-

CA_IEA' dougall & Belcourt, and returns were produced from
officers of the court in Ottawa and L'Orignal showing
the appellant’s name among the solicitors practising in
those courts for the said year.

The affidavit of the appellant in opposing the motion,
and the evidence of J. M. Macdougall, were to the
effect that while appellant’s name appeared on the
professional card of the firm, on the office sign, and in
the advertisements, appellant had nothing to do
with the firm business, received no share of its
profits, and that his name was not used in any process
issued or proceedings in suits carried on by the firm,
all of which was done in the name of N. A. Belcourt ;
that the appellant had his own business as consulting
barrister with which the firm had nothing to do;
and that any solicitor’s business offered to appellant
was handed over to the other parties, who took all the
profits resulting therefrom.

The professional card of Macdougall, Macdougall &
Belcourt was put in evidence and was as follows :—

“Macdougall, Macdougall & Belcourt, Avocats, Pro-
cureurs, &c., Scottish Ontario Chambers, Ottawa,
Ontario.

Hon. WM. Macpouagarr, C. R,
Frank M. MACDOUGALL,
N. A. Bercourr, L. L. M,,
Notaries Public.
Agents pour les affaires de la Cour Supréme, du Parle-
ment et des Départements du Canada, &c.
Les affaires de 1a Province de Québec recevront I’atten-
tion personnelle de Mr. Belcourt, membre du
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Barreau d’Ontario et de celui de Québec, et
Commissaire pour cetie derniére Province.”

The Queen’s Bench Division held, and its decision
was afirmed by the Court of Appeal, that the appel-
lant was practising as a solicitor within the meaning
of section 21 of “The Act respecting Solicitors,” R. S.
0. (18717) ch. 140, which section is as follows :—

Sec. 21 : “If any attorney or solicitor practises in
any of the said courts, or in_the county courts, with-
out such certificate in each and any year of his prac-
tice, he shall be liable to bhe suspended from practice
for any such offence in all of such courts for a
period of not less than three mor more than six
‘months, and to continue so suspended until his fee
upon the certificate for the year in which he so prac-
tised without certificate is, together with the penalty
of $40, paid to the treasurer of the Law Society, and
the proceedings for such suspension may be taken in
any of the said Superior Courts.”

Belcourt for the appellant. The statute is not
violated by an uncertificated person advertising him-
self as a solicitor ; he must practise as a solicitor in
the High Court or in a County Court.

Practising as a solicitor in this section means doing
some act, as issuing a writ, entering an appearance or
doing some other act in one’s own name usually per-
formed by a solicitor. See Law Society v. Waterloo
(1) ; Barnard v. Gostling (2) ; Davis v. Edmonson (3).

One act of practice would not be sufficient. Re
Horton (4).

On the construction of the statute, the fees being for
revenue purposes only it should be stringently
construed. Graff v. Evans (5), Ex parte Swift (6),

(1) 8 App. Cas. 407. (4) 8Q. B. D. 434.
(2) 1B. & P. (N. R.) 245. (5) 8 Q. B. D. 377.
(3) 3B. & P. 382, (6) 3 Dowl. 636.
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1890 Gordon v. Dalzell (1), Ford v. Webb (2), Stephenson v.
Mro- Higginson (3).
DOUGALL .
. Marsh Q. C. for the respondents. If the partnership
'I‘S'f)’”éngn‘;‘v had been a true one the appellant would, clearly, have
or Urrer come within the terms of sec. 20 of the act. But the fact
CAN_AEA' that there was no real partnership is immaterial. Our
statute prohibits practising by uncertificated persons
without the qualification in the English Act by the
words “for fee or reward.”
The statute is disciplinary as well as for purposes of
revenue, and looks to the protection of the public.
Edmonson v. Davis (4), and Dockings v. Vickery (5),

were cited.

SR W. J. RircHIE C.J.—Mr. Macdougall swears that: |

In or about the month of November, A.D. 1884, my son, F. M.
Macdougall, a barrister and solicitor in the Province of Ontario, enter-
ed into partnership with N. A. Beleourt, a barrister and solicitor in
the said Province, and the said partnership or firm have since practised
and are now practising as barristers aund solicitorsin the city of Ottawa.

That I have never read, or been made aware of the particular
terms or stipulations of the said partnership agreement and have not
now, and never had any pecuniary or other interest in the same.

I have not for many years past practised as an attorney or solici-
tor in the courts of Ontario and have no desire or intention to do so.

Mr. Frank Macdougall is the only witness called on
behalf of the Law Society. He positively swears that
the firm of Macdougall, Macdougall & Belcourt con-
sisted of Frank Macdougall & Napoleon Belcourt ; that
the Hon. William MacDougall had nothing whatever to
do with the firm ; that he had nothing to to with the
firm’s business at all ; that the profits of the business are
shared between Mr. Belcourt and himself ; that William
Macdougall’s name appeared on the business card of

(1) 15 Beav. 351. (3) 3 H. L. Cas. 638.
(2) 7 Moore 54. (4) 4 Esp. 14.
(5) 46 L.T.N.S. 139.
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the firm and on the letter headings, but he did not 1890
practice at all; that when they required counsel they Mac-
give him a preference. And healso testifies as follows : POPFALE

Q.—Doesit (appellant’s name) appear in any advertisement? A.-- LTHE Law
Yes, I think so. OEO%EI’I;;R
Q.—And onsome papers filed in the courts ?  A.—I think not. Tam Cawnapa.
prepared to say that mo writ has ever been issued by the firm of
Macdougall, Macdougall & Belcourt. The writs are issued, and have
always been issued in the name of Belcourt, so far as it is possible for

me to say. That is the usual course of procedure.

Q.—I suppose the papers are endorsed in the firm’sname ? A.—Yes,
on the outside of the papers the firm style is used in endorsation.

Q.—And that is the way in which the business is carried on? A.—
Yes.

Q.—Have you William Macdougall’s permissionjto use it in this way ?
A.—In this instance ,no.

Q.—It was ratified by him ? A.—Acyuiesced by him.

Q.—He has always been aware of it? A.—Undoubtedly; it is
painted on the windows.

Q.—Stuck on the sign? A —His name personally doesn’t appear ;
but the style of the firm does ; there is a sign at the front of the oflice
with the firm name, and Mr. Macdougall’s own name appears in that
with that of myself and Belcourt.

Mr. Frank Macdougall made the following state-
ment.

Ritchie C. J.

At the time of the partnership there wasno intention that he should
have any interest or any connection good, bad or indifferent with the
firm ; Mr. Macdougall has never done any business for the firm except
as couunsel, and has nothing whatever to do with the ordinary work of
the office even when present ; he has a business of his own in which
the firm has no interest or connection whatever.

By Mr. READ :—

Q.—What is that business of his own? A.—Advisory counsel for
the Northwest Telegraph Company, counsel business exclusively ; he
has a separate business as advising counsel, and otherwise with which
we have no connection ; and furthermore we have received from him
business to be doue by our firm which he, as a barrister, could not do
—acting as a solicitor.

Q.—How much business? A.—In two years past three or four
cases, .

Q.—And did you give him any share in the profits of that business ?
A.—No.
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The writs having been issued in the name of
Belcourt the subsequent proceedings would necessarily

DOUGALL he carried on in his name. I think the mere endorse-
Tre Law ment of the name of the firm on the back of papers is

ScoreTy

or Upppr DO Part of the proceedingsin a cause, and consequently

Cawapa,

such an endorsement cannot be considered a practising

Ritchie C.J. in the courts. The appellant’s name was not used in

issuing the writs, and except this endorsement I
cannot discover that his name was used in any
proceedings in any court. So far as there is any
evidence all the proceedings in the courts were in the
name of Mr. Belcourt, a duly qualified solicitor ; there-
fore, I think that the evidence that the appellant
practised entirely fails.

This being clearly a penal enactment no penalty
should be inflicted under it unless the case is clearly
within the spirit and letter of the statute imposing
the penalty. I think the penal clauses of the act,
R.S.0., (1877) ch. 140, do not apply to the appellant;
that he is brought neither within the letter nor the spirit
of the act and, therefore, no penalty has been incurred.

I entirely agree with Chief Justice Armour and Mr.
Justice Burton in the views they have taken of this
case, and do not think it necessary to add any thing
to what they have so clearly expressed.

I think this appeal should be allowed with costs in
this court and in the courts below.

StroNG J.—This was originally an application to
the Queen’s Bench Division on behalf of the Law
Society for an order that the present appellant, the
Hon. William Macdougall, a solicitor of the Supreme
Court of Ontario, should be suspended from practice
for a period of three months and continue suspended
until the fees due by him to the Law Society and a
penalty of $40 should be paid.
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In support of the motion an affidavit of Mr. Walter
Read, the solicitor of the Law Society, was filed as
well as the deposition of Mr. Frank Macdougall, taken
before an examiner, and in answer to the motion the
appellant’s own affidavit was read. The undisputed
facts appearing from this evidence are as follows :

In or about the month of November, 1884, the appel-
lant’s son, Mr. Frank Macdougall, a barrister and
solicitor, duly called to the bar and admitted to practise
in the Province of Ontario, entered into partnership with
Mr. N. A. Belcourt, also a barrister and solicitor for the
same province.

There were no written articles of partnership but,
‘as Mr. Frank Macdougall states in his deposition,
there was a distinct verbal agreement of which an
unsigned written memorandum was made. By the
terms of this agreement the partnership business was
to be carried on by, and the profits divided exclusively
between, Mr. Frank Macdougall and Mr. Belcourt.

The name and style adopted by this firm was “ Mac-
dougall, Macdougall & Belcourt,” and it is admitted that
by the first name of Macdougall the present appellant
was meant to be indicated. A printed business card
in the French language used by the firm was pro-
duced, and upon it the following names appear, viz.:
Hon. Wm. Macdougall, C. R., Frank M. Macdougall
and N. A. Belcourt, L. L. M. The before-mentioned
style of the firm was also painted upon the office
window and on a sign affixed in front of the office,
and appeared in newspaper advertisements. It is
sworn that the appellant never interfered in or took
any part in the business of the firm, and never derived
any benefit from it, and it is not pretended that he in
any way contributed to its expenses and disburse-
ments. The appellant used for his own private

business affairs a room in the offices of the firm, which
14
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was assigned to him by the partners in consideration
of certain telephone accommodation which he enjoyed
as counsel for a telegraph company, and which he
permitted the firmto use fortheirown convenience. Mr.
Frank Macdougall says he had no express consent or
permission from his father to use his name in the
style of the firm, but he says the appellant knew it
was used in the way mentioned and acquiesced in it.

It is distinctly stated by Mr. Frank Macdougall in
his deposition that the appellant’s name in no way
appeared in any of the legal proceedings carried on by
the firm, save in so far as that “on the outside of the
papers the firm’s style was used in endorsation.”
Further, Mr. F. Macdougall says he thinks the
firm’s name was not used in papers filed in the courts,
and he adds :

I am prepared to say that no writ has ever been issued by the firm
of Macdougall, Macdougall & Belcourt. The writs are issued and
have always been issued in the name of Beleourt so far as it is
possible for me to say. That is the usual course of procedure.

Mr. Frank Macdougall also in the course of his
examination made the following voluntary statement :

At the close of the partnership there was no intention that he (the
appellant) should have any interest or any connection, good, bad or
indifferent, with the firm. Mr. Macdougall has never dome any
business for the firm except as counsel, and has nothing whatever to
do with the ordinary work of the office even when present ; he has a
business of his own in which the firm has no interest or connection
whatever.

It is admitted that the appellant did not take out
any certificate as a solicitor and attorney for the year
1885.

The statutory provisions applicable are contained in
the Revised Statutes of Ontario, (1877,) cap. 140, and
are as follows :

Section 16, sub-section 1. Each practising attorney and solicitor shall
obtain from the Secretary of the Law Society annually, before the
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last day of Michaelmas Term, a certificate under the seal of said
Society, stating the Superior Courts in which he is practising attorney
or solicitor. .

Sub-section 4. The Law Society shall determine what fees shall be

payable for such certificates.
- Section 20. If any attorney or solicitor, or any member of any firm
of attorneys or solicitors, either in his own name or in the name
of any member of his firm, practises in any courts of Queen’s Bench,
Chancery, or Common Pleas, without such certificate being taken
out by such attorney or solicitor, and by each member of his firm, he
shall forfeit the sum of 840, which forfeiture shall be paid to the
Treasurer of the Law Society for the uses thereof, and may be
recovered in any of the said courts.

Sec. 21. Ifany attorney or solicitor practises in any of the said
courts, or in the county courts, without such certificate in each year
of his practice he shall be liable to be suspended from practice for any
such offence in all of such courts for a period of not less than three
nor more than six months, and to continue so suspended wuntil
his fee upon the certificate for the year in-which he so practised with-
out certificate is, together with the penalty of $40, paid to.the treasurer
of the Law Society, and the proceedings for such suspension may‘ be
taken in any of the said Superior Courts.

The certificate required by the 16th section is clearly
for revenue purposes ; in other words, it is a tax im-
posed ‘upon solicitors who practise in the courts for
the benefit of the Law Society by which the funds so
raised are to be devoted to purposes which are no doubt
highly beneficial to the profession of the law, and in
which the public also are indirectly interested. These
clauses are, therefore, to bhe construed strictly for the
double reason that they are enactments for fiscal
purposes, and also because they impose penalties and
forfeitures. ‘ .

The inquiry upon which the decision of this appeal
must depend is, therefore, whether the evidence estab-
lishes that the Honorable William Macdougall prac-
tised in any of the courts without having taken out
a certificate. - ’

‘What the effect of an uncertificated solicitor sharing

proﬁt; with one duly qualified might be, under this
1472
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statute, is a case we are not called upon to consider,
inasmuch as it is distinctly proved and not disputed
that the appellant received no 'part of the profits or
emoluments of the firm or pecuniary advantage of any
kind from its practice. It would, however, be impos-
sible to hold such an arrangement by itself to be
illegal practising by the unqualified person in the
face of decisions by which it has been held perfectly
legal to agree that a share of profits shall be paid to
the widow of a deceased partner, or even to an unquali-
fied solicitor, provided such person does not participate
in the profits in consideration of his acting or taking
proceedings as asolicitor. Scott v. Miller (1) ; Candler v.
Candler (2); Sterry v. Clifton (8); Lindley on Partner-
ship.

The only way in which I can conceive a solicitor
can be said to practise as such in the courts is by
exercising the functions of a solicitor, by taking on
behalf of a client some of the regular steps of procedure
in an action or some other judicial proceeding.

Can it then be said that Mr. Macdougall, by per-
mitting his name to be used in the manner disclosed
by the evidence, practised in either of the courts (or
divisions) of Queen’s Bench, Common Pleas or Chan-
cery ?

Tam of opinion that allowing his name to be used in
the business card, in newspaperadvertisements and on
the office signs did not, upon any reasonable principle of
construction which can be applied to the statute, con-
stitute a practising. As I have before said the English
cases show that sharing the profits of a solicitor’s
business with a disqualified person is notillegal when
that person does not so share the profits in considera-
tion of his acting as a solicitor. Then the use of the

(1) Johns. 220, (3) 9 C. B. 110.
(2) Jac. 225. (4) 5th Ed. p. 100.
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name of adisqualified person in the style of the firm, as
in the case of a former partner who has retired from
the practice of the profession, cannot possibly be con-
sidered by itself as a practising as a solicitor; that
practice is common in England, and prevails not merely
in the case of a retired partner but in the case of
deceased partners as well. The new business is carried
on in the name of the old firm for the sake of the good-
will associated with it. 1Inshortthe name of the firm is
nothing ; the real question is: Did the disqualified
person perform functions which the law says he shall
not perform without having taken out a certificate? In
the case reported in 4 Esp. relied on in both the
Queen’s Bench Division and the Court of Appeal, it is
not for a moment pretended that the use of the name
of the defendant in the style of the firm, nor the hold-
ing himself out generally as a practitioner by announc-
ing himself as a partner, amounted to practising, but
what was held to constitute the illegal act was that
he had held himself out to the world as the attorney
in a particular cause. In the present case the firm
might never for the whole year which would have
been covered by the certificate, the want of which is
complained of, though- carrying on a large business in
other respects, have been once called upon to act as
solicitors in any of the courts; how, in that case,
would it have been possible to say they practised in
the courts within the meaning of the 20th section of
this act ?

That there is nothing wrong in itself in qualified
solicitors adopting as the name of their firms a style
not exclusively composed of the proper names of actual
acting partners is so apparent from the common
practice which prevails as to it that no one would
think of impugning the practice. An instance of it
referred to in the judgment of Mr. Justice Burton is
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familiar to all of us who come from the Ontario Bar.
The late Hon. Robert Baldwin, a distinguished attorney
general of that province who also for a long time
filled the office of treasurer of the Law Society, and
who was a scrupulous observer of professional pro-
priety, for years carried on practice under the name of
Baldwin & Son, long after the death of his father Dr.
Baldwin who was indicated by the first name in the
style of the firm; and if I do not mistake, the late
learned Chief Justice of the Queen’s Bench Division,
Sir Adam Wilson, together with his partners, also for
some years practised under the same name and style
of Baldwin & Son.

These instances do not of course amount to anything
like authority, but they do show very strongly what
the opinion of men of high honor and eminent members
of the profession as to the proper construction of the
statute has been. I can see nothing, therefore, in the
advertising and public announcement of the firm’s
name which amounts to practising within the meaning
of the statute. ,

It remains to consider whether the endorse-
ment of the partnership name on papers in actions
actually instituted, and in other proceedings taken in
the courts, is to be deemed a practising by the
appellant. Assuming for the moment that this is the
case I should, if we were driven to decide the point,
feel bound to hold that the evidence before us was
insufficient to warrant an order for suspension or a
conviction for the penalty. We have no proof of any
actual instance in which papers were so endorsed, but
we have only the general statement of Mr. Frank
Macdougall which ought not, I think, to be considered
sufficient in a penal proceeding like the present; how-
ever, as it appears that the case can be disposed of on a
broader ground, one which will afford a more
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complete vindication of the appellant, it is fairer to
him not to rest the judgment on this point.
Had it appeared that the actual proceedings in the
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have had grave doubts if this would not have brought oz Upeer
the appellant within the statute, though even in CANADA.
that case much might, I think, have been said, StrongJ.

which we need not now discuss, in his favor. It is,
however, stated by Mr. Frank Macdougall that in the
formal proceedings in the courts Mr. Belcourt’s name
has always been used as the attorney of record, and
not that of the firm. It is true that he only speaks of
cases in which the firm have acted for plaintiffs and
does not, in terms, allude to cases in which they have
appeared as attorneys for the defence, but I understand
him to speak generally, and at all events no instance
was adduced by the respondents in which the firm
appeared or took any proceedings as attorney of record
for defendants.

This being so, are we to consider the mere endorse-
ment of the writ with the style of the firm to amount
to a practising as a solicitor by the appellant 2 I can
see in such an endorsement nothing more than an

announcement that a firm, carrying on its business

with this name, were acting for the party on whose
papers the announcement appeared, and nothing
implying that every person whose name appeared in
the style of the firm was personally engaged in
conducting the proceedings. If the firm’s name had
been used in the formal proceedings, as for instance,
if the precipe for a writ had been signed, or an
appearance entered, in the name of the firm that might
possibly have been regarded as an actual exercise of
professional functions by every one of the members
whose names thus appeared on the files of the court.
As regards authority I entirely agree with Chief
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Justice Armour and Mr. Justice Burton that Edmunson
v. Davis (1) is distinguishable. There the language of
the statute was different and, as far as we can gather
from the somewhat vague report, the defendantin that
case, the unqualified attorney, actually appeared as
one of the attorneys of record in the action in which it
was alleged he had acted as an attorney. But even if
the language of the statute applicable in that case had
been identical with that of the 20th and 21st sections
of the present statute, and even though the acts
relied on as being in breach of the statute had been
precisely similar to those here, I should, considering
that the decision was a mere #is¢ prius ruling, reported
in a book of so little authority as Espinasse, (2) have’
declined to follow that case, and I should have per-
sisted in what I have already declared to be my own
opinion of the proper construction and application of
this statute.

For the foregoing reasons, which are the same as
those stated in the judgments of Mr. Justice Burton
and Chief Justice Armour, I am of opinion that this
appeal should be allowed and that an order refusing
the motion should be substituted for that made by the
Queen’s Bench Division, with costs to the appellant in
all the courts. '

GwYNNE J.—The question raised by this appeal is
whether the appeilant is or is not, under the circum-
stances of the case, a person who is subjected fo the
penalties of ch. 140 of the Revised Statutes of Ontario,
1877, intituled “ An Act respecting Attorneys at Law.”
By the 1st section of the act it is enacted that—

Unless admitted, and enrolled, and duly qualified to act as an

(1) 4 Esp. 14. and Lady Wenman v. Mackenzie, 5

(2) See as tolthis Lord Denman E. and B. 453 per Coleridge J. ap-

in Small v. Nairne, 13 Q. B. 844, proving what Lord Denman had
said.
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attorney or solicitor, no person shall act as attorney or solicitor in 1890

any superior or inferior court of civil or criminal jurisdiction in law Moo
or equity, or before any justice of the peace, or as such sue out any poygarr

writ or process, or commence, carry om, solicit or defend, any action, v.

. . . sy Tar Law
suit or proceedings, in the name of any other person, or in his own ‘g -
name, oF Uprer

. CaNaDAa,

By the 16th section—

Each practising attorney and solicitor shall obtain from the Gwynne J.

Secretary of the Law Society annually before the last day of Michael-
mas Term, a certificate under the seal of the said Society, stating the
Superior Courts in which he is a practising attorney or solicitor.

By the 20th section—

If any attorney or solicitor, or any member of any firm of
attorneys or solicitors, either in his own name, or in the name of
any member of his firm, practises in any of the courts of the
Queen’s Bench, Chancery, or Common Pleas, without such certificate
being taken out by such attorney or solicitor, and by cach member of
his firm, he shall forfeit the sum of forty dollars, which forfeiture
shall be paid to the Treasurer of the Law Society, and may bhe
recovered in any of the said courts.

By the 21st section—

If any attorney or solicitor practises in any of the suid courts, of
Queen’s Bench, Chancery, or Common Pleas, or in the County Courts,
respectively, without such certificate, in each or any year of- his
practice, he shall be liable to be suspended from practice for any such
offence in all of such courts for a period of not less than three nor
more than six months, and to continue so suspended until the fee
upon his certificate for the year in which he so practised without
certificate is together with a penalty of forty dollars paid to the
Treasurer of the Law Society, and the proceedings for such suspension
may be taken in any of the said Superior Courts, and upon the vote
being made absolute for such suspension in any of the said Superior
Courts, such attorney or solicitor shall be suspended from practice
in the other courts in the same manner and for the same period as
if the rule had been made absolute also in each of the said courts.

The question before us arises under this 21st section
of the act. Upon a motion by the respondents to the
Divisional Court of Queen’s Bench for Ontario that the
appellant should be suspended from practice for a
period of three months and continue suspended until
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1890 certain fees claimed by the society to be due by the
Mac- appellant to them and a penalty of forty dollars should
POUMALL be paid, that court, Mr. Justice Armour dissenting,
Tue Law made an order whereby it was ordered that the said

OEO%ET)};R appellant be suspended from practice for a period of
CA_I"A_DA- three months, and continue so suspended until the
Gwynne J. fees due by him to the Law Society, together with a
~  fine of forty dollars, be paid, and that the appellant
should also pay the costs of the said application to be

taxed.

Upon appeal from this order by the appellant his
appeal was dismissed and the order affirmed by the
Court of Appeal for Ontario, Mr. Justice Burton dis-
senting. :

There is no dispute as to the facts of the case
which briefly are as follows: The appellant had
been a duly qualified attorney and solicitor and
barrister, practising in the Ontario courts, but prior to
the year 1385 he wholly ceased practising as an
attorney and solicitor, and confined his practice to the
profession of barrister and counsel only, and for this
reason he did not take out any certificate as a practising
attorney and solicitor for the year 1885, and it is for
his not having taken out a certificate in that year that
the order under consideration was made. In that
year a son of the appellant, being a duly qualified
attorney and solicitor, and who had duly taken out his
certificate as such for the year 1885, entered into
partnership with a Mr. Belcourt, also a duly qualified
and certificated attorney and solicitor, practising in
the same courts of Ontario. The appellant’s son
and Mr. Belcourt having thus formed a partner-
ship Dbetween themselves in the business of
attorneys and solicitors, without any prior applica-
tion to the appellant for his leave and without his
authority, styled the name of their firm—* Macdougall
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Macdougall & Belcourt,” and published cards stating 1890
the firm to consist of the appellant, his said son and  Maic.
Mr. Belcourt. The appellant became aware of this POUZALE
having been done and did not make any objection to ThE Law
his son and Mr. Belcourt so using his name, but OEO%}ET,;QR
in point of fact he was not, nor was it ever intended CM“_ADA~
that he should be, 2 member of the firm, nor had he, Gwynne J.
nor was it ever intended that he should have, any —
interest therein or in the profits thereof. All the
business of every description carried on in the courts

was conducted personally by, and in the name of, Mr.
Belcourt. The appellant never in any way took any

part in any business conducted by the firm or per-

sonally interfered in any such business. His name

simply appeared in connection with the advertisements
published by his son and Mr. Belcourt of the style of

the firm in the names of Macdougall, Macdougall &
Belcourt. The learned counsel for the respondents in

his argument before us admitted that the appellant

had not practised as an attorrey or solicitor in the year

1885, in the popular sense of the word, but he never-

theless contended that he had within the meaning of

the act; but there is nothing whatever in the act

which indicates that the word practises as used therein

is used in any other sense than the ordinary or popular

sense of the word. It is the popular sense which is to
attributed to all words in an act of Parliament, unless
the-contrary plainly appears upon the face of the act.

He contended that the appellant having permitted
without complaint his name to be published as a
member of the firm he would be liable to a client of
the firm, who should have a good cause of action
against the firm, and that in like manner and for the
like reason he would be liable to the penalties by the
act attached to hisnot taking out a certificate; but the
‘lability to a person who, having employed the firm
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upon the faith of the appellant being a member of it
as he was published to be, was damnified by any act or
default of the firm, would arise by reason of the estoppel
which under the circumstances the law would impose
upon him preventing him from setting up the truth
that in point of fact he was not a member of the firm.
No case has been cited, and if one had been found no
doubt the learned counsel for the respondents would
have cited it, wherein it has been held that the
doctrine of estoppel applies to prevent a person, against
whom proceedings are taken under a penal statute to
recover or inflict penalties, from shewing the truth,
nemely, that in point of fact and truth the thing had
never been done to the doing of which the penalties
sought to be recovered or inflicted were attached.

It was admitted that, in i)oint of fact, all the acts of
practising, with the doing of which the appellant is
sought to be connected, were personally and directly
done by Mr. Belcourt who was duly licensed to prac-
tice, but it was contended that Mr. Belcourt’s acts were
the acts of the appellant because of the latter having
suffered his name to be used as it was. This is but
another mode of insisting that having suffered his
name to be so used he is, even in penal proceedings,
estopped from shewing the truth. It was also argued
that although Mr. Belcourt was the person who him-
self personally did each and every one of the acts
relied upon as the acts of a practising attorney or
solicitor yet that he, and every member of his firm
how many soever they should be, are severally liable
to the penalty imposed by the 20th section, and from
that premise it was contended that he was liable
under the 21st section. Whether Mr. Belcourt him-
self would be liable under the 20th section may
possibly depend upon the true determination of
the question whether or not Ze would be estopped
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from showing what is now admitted to be the 1890
truth, namely, that in point of fact the appellant jfic.
was not nor was ever intended to be a member of the DOUGALL
firm, but we are not dealing with the 20th section nor Tuz Law
does it throw any light upon the true construction of OEO%IE,ZR
the 21st that does not appear in the 2!st itself, the Canapa.
language of which is, in my opinion, sufficiently clear, Gwynne J.
and deals with persons who,in the ordinary and popular

sense of the word, do actually practise as attorneys or
solicitors either alone or in partnership with others.

All that the facts, in my judgment, warrant us in
concluding that the appellant did was, not that he
practised at all as an attorney or solicitor in the year

1885, but that he suffered his son and Mr. Belcourt,

who did practice in partnership together as attorneys

and solicitors, to publish his name as if he was a
member of their firm, although in point of fact he was

not nor was ever intended to be; that was not, in my
opinion, an act to which the statute has annexed any
penalty. . The appeal must, therefore, be allowed with

costs and the order of the Divisional Court of Queen’s

Bench discharged and in lieu thereof an order be

ordered to be issued from the said court dismissing the
application made to it with costs.

Appeal allowed with costs.
Solicitor for appellants: N. A. Belcourt.
Solicitor for respondent: Walter Read.
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OCTAVE COSSETTE (PLAINTIFF)......... ..APPELLANT;
AND
ROBERT G. DUN ET AL. (DEFEND
ANTS) .. RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Jurisdiction—Amount in controversy—Supreme and Exchequer
Courts Act, ch. 135, sec. 29—Slander and libel—Mercantile Agency—
Responsibility for incorrect report—Arts. 1053, 1054 and 1727 C. C.—
Damages—Discretion of the court of first instance as to amovnt.

Where the plaintiff in an action for $10,000 for damages obtains a
judgment in the Superior Court for Lower Canada for $2,000,and
the defendant appeals to the Court of Queen’s Bench, where the
judgment is reduced below said amount of $2,000, the case is
appealable by the plaintiff to the Supreme Court, the value of
the matter in controversy as regards him being the amount of
the judgment of the Superior Court. (Taschereau and Patterson
JJ. dissenting.)

Persons carrying on a mercantile agency are responsible for the
damages caused to a person in business when by culpable
negligence, imprudence or want of skill, false information is
supplied concerning his standing, though the information be
communicated confidentially to a subscriber to the agency on his
application therefor.

The amount of damages awarded by the judge who tries the case in
his discretion in the court of first instance, should not be inter-
fered with by a court of appeal, unless clearly unreasonable and
unsupported by the evidence, or there be some error in law or
fact, or partiality on the part of the judge. Levi v. Reed, 6 Can.
S.C.R. 482, and Gingras v. Destlets, Cassels’s Digest 117, followed.
(Tascherean J. expressing no opinion ou the merits.)

APPEAL and cross-appeal from a judgment of the
Court of Queen’s Bench for Lower Canada (Appeal

Present.—Sir W. J. Ritchie C. J., and Fournier, Taschereau,
Gwynne and Patterson JJ.
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Side) partly confirming a judgment of the Superior
Court and reducing the amount awarded by the
Superior Court from $2,000 to $500.

This was an action for slander and libel against
Dun, Wiman & Co, who carry on in this country a
mercantile agency for collecting information con-
cerning persons in trade and commerce. The
appellant complained that through false and incorrect
reports made by the respondents to the firm of Hurtean
& Brother, onme of their subscribers, as to his
commercial standing and especially as regards hypo-
thecs on his real estate, he suffered heavy loss and was
brought almost to the verge of bankruptcy and ruin.
He claimed $10,000 damages. The respondents
pleaded that the communication was privileged ; that
they were merely the agents of their subscribers for
obtaining the information which they communicated
to them—also that they sent a report correcting the
preceding false reports. The material facts are as
follows (1) :

Cossette the appellant, was the owner of a saw and
planing mill at Valleyfield, was doing a large
business and was a contractor of large buildings, such
as churches, market halls, &c., and to carry on his
business and contracts he required a large credit in
business circles, especially amongst the lumber mer-
chants.

His credit was perfect up to February 1886, and all
his circumstances of the most favourable character.

Amongst other contracts, he had one for erecting a
church at Longueuil, the cost of which was about one
hundred and fifty thousand dollars.

About the middle of February, 1886, Hurteau &
Brother, lnmber merchants of Montreal, and the main
suppliers of the appellant, seeing that the requirements

(1) See also report of this case in M.L.R. 3 8.C. 345.
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of his affairs had caused the appellant to augment
lately his purchases on credit by about five thousand,
($5,000.00) whilst his ordinary credit was already
about twenty thousand dollars ($20,000.00), and that
new orders from him were coming in more frequently,
applied to the agency of respondents, of which they were
subscribers, in order to obtain additional information
as to appellant’s exact position as far as his real ‘estate
was concerned.

The appellant Cossette had always represented to
them that his immovables were clear of mortgages
and encumbrances. But they wanted to ascertain the
fact in such a way as to leave no room for any doubt
or anxiety.

It being customary to add a fee to their annual sub-
scription to obtain a certificate from the registry office,
they applied to the respondents for “ a special report
from the Registry Office,” offering o pay whatever
additional cost might be required.

In conformity with that demand, the respondents
provided them with a report which read as follows :

“ February 27th, 1886.—Find by the valuation roll
“of Valleyfield that he has three lots in Valleyfield.
“No. 1, Cadastral No. 589, valued at $700. At Registry
“ office find sale by licitation, to Elizabeth Anderson,
“of this lot and several other; mortgages for $4,000
“ payable to Antoine Leduc. Another for $6,000 to
“the corporation of St. Anicet, sale dated 1st April
“ 1885, so that there is an encumbrance of $10,000 not
“ discharged. This amount was due by the late Alex.
‘ Anderson.

“No. 2. Cadastral 788, on which is the mill, valued
“at $3,200 by valuation roll, mortgaged for $160.
“Two dollars per year rent, rente fonciére non rachetable.

“ No. 8. Cadastral 851, valued at $1,200 clear.
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“ His stock on lot 788 is valued by the corporation
“at $10,000.—3,400,500, N.Y.”

In consequence of that report Hurtean & Brother
began to curtail Cossette’s credit, but applied again to
the respondents assuring them that the report could
not be correct, and asking for an additional and more
minute inquiry.

The respondents then applied to Mr. Joron, a notary
public, their local agent at Valleyfield, for information,
and on the 18th March, 1886, he reported as follows :

* He owns personally and alone a large mill and all
the property for his woodyard; would say that that
property, taking its location, should be worth from
$15,000 to $20,000, on which we are sure there was no
mortgage a year and a half ago. This gentleman has
been doing a fine business, and the following state-
ment, which is altogether frue, will show it: In
1883, a gentleman by the name of Emile Prevost, who
is now the proprietor of the Loudon Bros.’ mill in this
town, went into partnership with Mr. Cossette with a
capital of $1,500. During twenty-two months that he
was with him he increased his capital to $200 or $300
more. At the end of twenty-two months they
separated, and though he had to pay interest on
the surplus and capital put in by Mr. Cossette he got,
when retiring, $6,000 cash from Mr. Cossette for his
share in the partonership. Mr. Cossette has been
continuing to do a good, a very good business, since,
and if we understand well he has been particularly
lIucky in a contract which he has made for wood last
summer at some place near Three Rivers. Mr.
Cossette owns some property beside that; he has his
private hoase, worth about $2,500, and some other
vacant lots ; would think that, should he get out of
business at the present time, he could realize a sum
varying from $15,000 or $20,000, or perhaps $25,000.

15
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1890  He is one of the joint contractors of the Longueuil
Cosserre church ; he has built the market hall here and has
Doy, done good work ; also the Roman Catholic church, in
—= partnership with Mr. E. Prevost, and there also they

have succeeded in doing splendid work. He is an
active young man, married, about 32 or 85 years of
age, of regular habits, honest and attentive to
business. We understand that he has always kept his
mill and wood insured.”

The respondents did not act on this but on the 29th
March, 1886, persisting in their report, as far-as appel-
lant’s real estate was concerned, they added, gratuit-
ously, the following report:

“March 29, 1886.—The valuation given in last report
is considered about correct. He is not considered
worth much over and above liabilities. He is a
Pontifical Zouave. Began with no capital. Had to
compromise in 1877 or 1878 with Ross, Ritchie & Co.,
lumber dealers, Three Rivers. Started manufacturing
at Valleyfield with Emile Prevost. They made some
money, but last year separated, and he paid Prevost
$6,000 cash. Prevost, who is a smart fellow, then
bought Loudon Bros.’ saw mill, and since then they
have been at loggerheads. Last year Cossette bought
a large amount of lumber, without capital, and has
now most of it and cannot dispose of it. Looks for
public honors. Has tried for the mayoralty several
times. His business manager is not considered
capable, is said to be extravagant, and has failed when
in business for himself. The impression is consider-
able care should be exercised in credit transactions.—
3400-500-N. Y.”

The consequence of this report was that Hurtean &
Brother closed down upon Cossette. An order which
he had received for lumber was not executed. With-
out assigning any reason, they refused to give him
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any further credit, and notified him that he would
have to pay up the whole of his indebtedness. He
wrote asking for the renewals which he had been in
the habit of getting. They refused, and forced him to
pay $12,000. To meet this sudden call upon him he
was obliged to realise at once and to sacrifice a portion
of his property. His mill at Valleyfield was burned
down about this time ; but it appeared that he had a
very small amount of insurance, and the defendants
hastened to apprise Hurteau & Brother of this fact.
Hurteau & Brother then investigated Cossette’s affairs
and found that the report made by the defendants was
untrue ; that he had had no mortgage upon his pro-
perty. It appeared that the agent of the defendants
had made a mistake as to the numbers of the pro-
perties, the three properties indicated as belonging to
him were in reality not situated near his mill but at
the other end of the town, and did not belong to
Cossette at all, nor were they entered in his name, and
the mistake could only arise from gross carelessness.
Hurteau & Brother then found that they had done an
injustice to Cossette, and offered him all the money
necessary to rebuild his mill. The Town of Valley-
field, however, came to his relief, and advanced money
for the purpose of re-building the mill.

Twelve days after the institution of the action the

respondents, having heard of the falsity of their reports,
informed Messrs. Hurteau & Brother of their mistake.

Evidence having been taken as to damages suffered
the Superior Court awarded the appellant $2,000
damages, but on appeal to the Court of Queen’s Bench
the damages were reduced to $500.

In the Supreme Court, when the case came up for
argument, Mr. Justice Taschereau stated that he
thought a question of jurisdiction arose as to the

amount in controversy. Counsel for the appellant and
15%
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respondents, being desirous to obtain a final decision
on the merits of the appeal, agreed to argue the case
subject to the objection taken by the Court as to the
jurisdiction.

Belcourt for appellant :

The jurisprudence of the Province of Quebec and of
France, as a matter of principle, admits of no distine-
tion as to the responsibility that mercantile agencies
incur by giving inaccurate information, no matter
whether this information be given to all their cus-
tomers or to only one or two subscribers (1).

Information furnished for pay, as a business matter,
and not gratuitously, cannot be confidential.

In the present case the communications were not
confidential even from the point of view of American
and English jurisprudence, because: 1. The character
of a communication isto be determined by its nature
and object, and not by the purely accidental fact of its
being made to only one or a few persons. Each and
every one of the subscribers could have obtained it. It
was not information collected for the exclusive use of
Hurtean & Brother, but for the use of the subscribing
public. 2. Inaccurate and libelous facts were given
that had not been asked for. 3. It was very easy to
verify the information given. 4. It cannot be shown
how these reports could have been made in good faith.

From this tissue of falsehoods it is evident that there
was malice, either on the part of the respondents’
employees at Montreal, or on the part of their cor-
respondent at Beauharnois.

Cossette might have been ruined had not an ac-
cidental circumstance (a fire) brought about the
discovery of the untruthfulness of these reports.

(1) Carsley v. Bradstreet, M.1.R., 69. Journal des tribunaux de com-

2 8.C. 35. Arts. 1053, 1054. C. C. merce, Vol. 32, p. 541, Vol. 33, p.
Girard v. Bradstreet, M. L.R.3Q. B. 488 and Vol. 34, p. 202.
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The amount of damages granted by the Superior 1890
Court ($2,000) not being excessive the Court of Appeal Cossprrs
should not have changed it. Levi v. Reed (1); Gingras De.
v. Desilets (2). _

By condemning Cossette to pay all the costs of the
appeal the Court of Appeal decided that Cossette

should have nothing at all.
Lash Q.C. and Girouard Q.C. for the respondents.

" Under the circumstances the communications com-
plained of were privileged. Todd v. Dun, Wiman &
Co. (3) ; Waller v. Lock (4) ; Paterson on “ The Liberty
of the Press (5)”; and the occasion being privileged, to
use that term, the onus of showing express malice and
absence of good faith rested on the plaintiff. Clark v.
Molyneux (6) ; Mclntee v. McCullough (7); Spill v.
Maule (8) ; Fountain v. Boodle (9).

This case should be decided according to the princi-
ples of the English Law, and a privileged communica-
tion according to the law of England is stated in Starkie
onSlander (10), and cases quoted. These principles have
been generally adopted by the courts of the Province of
Quebec, which shows most conclusively that in matters
of this kind the English law must prevail ; Ferguson v.
Gilmour (11); Poitevin v. Morgan (12) ; Durette v. Cardi-
nal (13) ; Pacific Mutual Insurance Co. v. Butters (14); see
also Dewe v. Waterbury (15) ; Carsley v. Bradstreet (16).

As to the French jurisprudence the last decision is
that of Wallaerd v. Wys (17) in 1384 referred to by the
appellants.

(1) 6 Can. S.C.R. 482. (10) Sce ‘Wendell’s ed. 1843,
(2) Cassels’s Digest 116. Vol. 1, p. 292.

(3) 15 Ont. App. R. 87. (11) 5 L.C.R. 145,

(4) 7 Q. B. D. 619. (12) 10 L. C. J. 93.

(5) P. 191. (13) 4 R. L. 232.

(6) 3Q. B.D. 237. (14) 17 L.C.J. 309.

(7) 2E. & A. (Ont.) 390, (15) 6 Can. S.C.R. 143,

(8) L. R. 4 Ex. 232. (16) M.L.R. 3 Q.B. at p. 83.
(9) 3Q. B. 5. . (17) 34 Journal des Tribunaux

de Commerce 302.
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But it can hardly be cited as favorable to his preten-

Cosserre tion. Here is the Jugé : “ Lorsqu'il est démontré que

2.
Doun.

les reseignements fournis sur la situation ou le crédit
des négociants, par une agence de renseignements
commerciaux, ont été donnés et libellés par Pagence
confidentiellement, dans les limites d’informations per-
mises, et sans intention de nuire aux négociants sur
le compte desquels les correspondants de l'agence
prenaient des informations, il »'y a faute et responéa-
bilité encourue a Pégard des négociants qui se plaignent
des reseignments fournis, que si ces renseignements sont
nototrement inexacts.”

If we compare this last decision with the one given
in 1862, we can safely conclude that the jurisprudence
of the Tribunaux de Commerce is in a fair way of reform
and progress. As in England, they are slowly but
surely bending the law to the usages of society.

It is perfectly evident that there is not much differ-
ence between the French and the English law on the
subject of mercantile agencies and of its privileges and
immunities. As remarked by Mr. Justice Cross in
Carsley v. Bradstreet, * the difference will be found

- more in the practical application of the law than the

principles themselves.” The French jurisprudence is
perhaps more favorable to the agency acting, as the
appellants did in this instance, upon a special request
from an interested subscriber, and in a private and
confidential manner. The communication being then
confidential no action for damages is possible under
the French law unless actual malice be proved. So
says Mr. Justice Cross, quoting Grareau des Injures (1) :
“ What in France would be considered a confidential
communication would not give a title to a claim for
reparation unless dictated by actual malice, while in
England the same idea has given riseto a multitude of

(1) Vol. 1, p. 120.
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fine distinctions elaborated by the judges under the
term of privileged communications.”

One word as to the measure of damages. The report
of the 29th of March céuld not have caused any dam-
age, as it only reached M. M. Hurteau & Frére on the
very day they discovered the mistake it contained.
The report of the. 27th of February, no doubt, caused
some inconvenience to the appellant, but no serious
injury as its confirmation had not been obtained.
The books -of the appellant were produced in
court, and they showed that the appellant, who
at the time was doing a business of about $85,000
a year, was sustained by means of renewals of
his paper; and judging from the books it does not
seem that he was specially harassed in Februaty and
March, 1886, in consequence of the report of the 27th
of February. The appellant had made heavy pur-
chases in November and December for the Longueil
church from Hurteau & Frére, all on time. Three notes
to Hurtean & Frére became due between the 27ith of
February and the day of the fire, one for $1,317.61, dated
the 24th November, 1885, at 3 months; another for
$1,950, and a third one $2,000, given in December,
at 2 and 8 months and due in February and March,
which were all renewed. From the books, no note
was paid to these parties during that time. Judging
from the statement of his monthly sales, as given by
Emond, the appellant does not seem to have suffered
in that particular; indeed, his cash sales amounting to
less than a couple of hundred dollars a month is a sure
indication of a small general business. The judge in
the court below seemed to have taken into considera-
tion the damage done to the appellant as the partner
of one Préfontaine for the construction of the Longueuil
church. But it is evident that the court cannot con-
sider the damage, if any, suffered by “ Cossette & Pré-
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fontaine.” When we consider that Mr. Carsley, with
immense interests at stake amounting to millions of
dollars, was only awarded $2,000 for a false and
damaging communication published to the entire mer-
cantile community, not only by means of their printed
circular, but also by the medium of newspapers to which
it had been given, it is almost impossible to resist the
conclusion that the amount awarded is excessive.
When examined swr faits et articles, appellant was
unable to make a statement of his loss. -To the ques-
tion : “ Pouvez-vous chiffrer le montant des dommages
que vous avez soufferts par suite de ces rapports,” he
answers: “ Le montant des dommages sera prouvé dans
la cause. Je considére que ce ne serait pas cinquante
mille piastres qui m’indemniseraient de tout ce que j'ai
en A souffrir. Quant aux détails, je ne puis pas les don-
ner a présent.” These details were never given and no
special damage has been proved. The case was inves-
tigated according to the old system of enquéte, and the
judge of the court below was not in a better position
than the judges of this court to appreciate this question
of damages.

Sir W. J. RircHIE C. J.—The action in the present
case is one of damages against a mercantile agency for
slander, libel and defamation contained in false and
malicious reports.

The judgment appealed from to the Supreme Court
has been rendered by the Court of Queen’s Bench,
Montreal, on the 26th of March, 1889, partly confirm-
ing a judgment of the Superior Court of Montreal,
dated the 12th November, 1887, and partly reducing
the amount awarded by the court of first resort.

The Court of Queen’s Bench having reduced the
amount of the judgment of the Superior Court to $500
the question has now been raised whether this court



VOL. XVII1.] SUPREME COURT OF CANADA. 233

has jurisdiction to entertain this appeal. I think it 1890
certainly has, because it appears to me that the Cosserrr
question before us is not as to $1,500 but simply o
whether the plaintiff has a right to have the judgment
obtained by him in the Superior Court for $2,000
restored. Therefore the question we have to determine
is : Did the Court of Queen’s Bench do right in inter-
fering with the judgment of the Superior Court,
which awarded the plaintiff $2,000 damages? AsI
think they did wrong we should now reverse that
judgment and give the judgment the Court of Queen’s
Bench should have given, that is to say, instead of
varying we should affirm the judgment of the Superior
Court ; and therefore the right of the plaintiff to hold
his judgment in the Superior Court for $2,000 was the
question before the Court of Queen’s Bench and is the
matter now in controversy before us in this court-
Under these circumstances the case, to my mind, is
clearly appealable.

The agreement under which the information com-
plained of was furnished to Hurteau & Brother is as
follows :

Ritchie C.J.

TERMS OF SUBSCRIPTION TO THE MERCANTILE AGENCY.

Memorandum of the agrecement between Dun, Wiman & Co.,
proprietors of the mercantile agency on the one part, and the under-
signed, subscribers to the said agency, on the other part, viz :—

The said proprietors are to communicate to us, on request for our
use in our business, as an aid to us in determining the propriety of
giving credit, such information as they may possess concerning the
mercantile standing and credit of nerchants, traders, manufacturers,
&e., throughout the United States and the Dominion of Canada. It is
agreed that such information bas mainly been, and shall mainly be -
obtained and communicated by servants, clerks, attorneys and
employees, appointed as our sub-agents, in our behalf, by the said
Dun, Wiman & Co. The said information to be communicated by
the said Dun, Wiman & Co., in accordance with the following rules
and stipulations, with which we, subscribers to the agency aforesaid,
agree to comply faithfully, to wit :
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1. All verbal, written or printed information commuunicated to us,
or to such confidential clerk as may be authorized by us to receive
the same, and all use of the Reference Book hereinafter named, and
the notification sheet of corrections of taid book, shall be strictly con-
fidential, and shall never, under any circumstances, be communicated
to the persons reported, but shall be exclusively confined to the
business of our establishment.

2. The said Dun, Wiman & Co. shall not be responsible for any loss
caused by the neglect of any of the said servants, attorneys, clerks
and employees in procuring, collecting and communicating the said
information, and the actual verity of correctness of the said in-
formation is in no manner guaranteed by the said Dun, Wiman &
Co. The action of said agency being of necessity almost entirely
confidential in all its departments and details, the said Dun,
Wiman & Co. shall never, under any circumstaunces, be required by
the subscriber to disclose the name of any such servant, clerk,
attorney or employee, or any fact whatever concerning him or her,
or concerning the means or sources by or from which any informa-
tion so possessed or communicated was obtained.

3. The said Dun, Wiman & Co., are hereby requested to place in
our keeping for our exclusive use, a printed copy of a Reference
Book, containing ratings or markings of estimated capital and relative
credit standing of such business men, in such states as may be agreed
upon, prepared by them or the servants, clerks, attorneys and
employees aforesaid, together with notification sheet of corrections.
We further agree that upon the delivery to us of any subsequent
edition of the Beference Book, the one now placed in our hands shall
be surrendered to them, and also npon the termination of our rela-
tions as subscribers, the copy then remaining in our hands shall be
given up to the said Dun, Wiman & Co., it being clearly understood
and agreed upon that the title to said Reference Book is vested and
remains in said Dun, Wiman & Co.

4. We will pay in advance fifty dollars for one year’s services, from
date hereof, of said Dun, Wiman & Co, together with the use of said
Reference Book, pursuant to the foregoing conditions ; and subject
always to the conditions and obligations above mentioned, the same
sum annually thereafter, in advance, unless within ten days after the
commencement of any subscription year we notify Dun, Wiman &
Co. in writing to the contrary.

5. Dun, Wiman & Co. are hereby permitted to reserve to them-
selves the right to terminate this subscription at any time, on the
repayment of the amount for the unexpired portion thereof.

6. If the inquiries for detailed reports during the year shall exceed
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150 in number, the excess we agree to pay for at the rate of thirty- 1890
three and one-third dollars per hundred. o~
" . . CoSSETTE
7. The subscriber agrees to accept as the aforesaid Reference Book 0.
quarto edition issued in March and September. Dow.
23rd day of June, 18.85. Ritchie C.J.
(Signed) A. HURTEAU & FRERE, -

92 Rue Sanguinet, Montreal

To extend to August, 1886.

To include Mercantile Test and Legal Record.

Les parties admettent que le document ci-haut est une vraie copie
de la souscription signée par Messieurs A. Hurtean & Frére, 4 lagquelle
il est fait référence dans la déposition de M. Hurteau, pour les fins de
la présente cause.

Montréal, 12 mars, 1887.

TRUDEL, CHARBONNEAU,
LAMOTHE & DE LORIMIER,
Awocats du Demandeur.
D. GTROUARD,
Awvocat des Défendeurs.

The information asked for by Hurteau & Brother was
in reference to the real estate of the plaintiff and to
incumbrances or hypothecs thereon (if any) and to that
alone. This by a proper and careful examination at
the Record Office could easily have been obtained and
of this Cossette would have had no cause to complain,
and if a truthful answer had been returned to this en-
quiry by no possibility could Cossette have been
damnified for two reasons; first, because the records
are for the purpose of being examined ; secondly, had
they been examined with any degree of reasonable
care, they would have shown that the plaintiff’s pro-
perty was unincumbered.

The following is the first report complained of :—

First REPORT.
OcravE COSSETTE,
Sawmill, Valleyfield, Que.

February 27, 1886.—Find by the valuation roll of Valleyfield
that he has three lots in Valleyfield ; No. 1, cadastral No. 589, valued -
at $700. At Registry Office find sale by licitation, to Elizabeth
Anderson, of this lot and several others; mortgages for $4,000,
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payable to Antoine Leduc. Another for $6,000 to the Corporation of
St. Anicet, sale dated 1st April, 1885, so that there is an incumbrance
of 810,000 not discharged. This amount was due by the late Alex.
Anderson,

No. 2 Cadastral 788, on which is the mill, valued at $3,200 by
valuation roll, mortgaged for $160. Two dollars per year rent : rente
Jonciére non rachetable.

No. 3, Cadastral 851, valued at $1,200, clear.

His stock on lot 788 is valued by the Corporation at $10, 000
3,400—500—N.Y,
all of which is entirely false from beginning to end.

After attention had been called to this report, on the
29th March a second report was made as follows :

March 29th, 1886.—The valuation given in last report is considered
about correct. He is not considered worth much over and above
liabilities, He is a Pontifical Zouave. Began with no capital. Had

to compromise in 1877 or 1878, with Ross, Ritchie & Co., lumber
dealers, Three Rivers. Started manufacturing at Valleyfield with

. Emile Prévost. They made some money, but last year separated, and

he paid Prévost $6,000 cash. Prévost, who is a smart fellow, then
bought Loudon Bros.” sawmill, and since then they have been at
loggerheads. Last year, Cossette bought a large amount of lumber,
without capital, and has now most of it and cannot dispose of it.
Looks for public honors. Has tried for the mayoralty several times.
His business manager is not considered capable ; is said to be extrava-
gant, and has failed when in business for himself. The impression is
considerable care should be exercised in credit transactions. 4400—
500—N.Y.

On March 18th, the defendants had received, through
Mr. Dawes, the chief clerk of their agency in Montreal,
the following very favorable report:

March 18, 1886.—He owns personally and alone a large mill and all
the property for his woodyard ; would say that that property, taking its
location, should be worth from $15,000 to $20,000, on which we are
sure there was nd mortgage a year and a half ago. This gentleman
has been doing a fine business, and the following statement, which is
altogether true, will show it : In 1883, a gentleman by the name of
Emile Prévost, who is now the proprietor of the Loudon Bros.’ mill

. in this town, went in partnership with Mr. Cossette with a capital of

$1,500. During twenty-itwo months that he was with him he
increased his capital to $200 or $300 more. At the end of twenty-
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two months they separated, and though he kad to pay interest on the 1890
surplus and capital put in by Mr. Cossette, he got, when retiring, Co‘s'st;TE
$6,000 cash from Mr, Cossette for his share in the partnership. Mr. .
Cossette has Dbeen continuing to do a good—a very good—business Dun.
since, and if we understand well, he has been particularly Iucky in a th(:];—(.] 7
contract which he has made for wood last summer at some place necar
Three Rivers. Mr. Cossette owns some property besides that ; he has
his private house, worth about $2,500, and some other vacant lots;
would think that, should he get out of business at the present time,
he could realize a sum varying from $15,000 to $20,000, or, perhaps,
$25,000. He is one of the jczint contractors of the Longueuil Church.
He has built the market hall here, and has done good work ; also, the
Roman Catholic church, in partnership with Mr. E. Prévost, and
there, also, they have succeeded to do splendid work. He is an
active young man, married, about 32 or 35 years of age, of regular
habits, honest and attentive to business. We understand that he has
always kept his mill and wood insured.

Which, however, was not furnished to Hurteau &
Brother, but which the defendant’s clerk says was
.read to the book-keeper of Cossette, but which Cos-
sette’s book-keeper denies, claiming that only a portion
of it was read, namely, to the $6,000 mentioned
therein. On the 29th March, notwithstanding this
favorable report of the 18th March, and notwith-
standing that their attention had been called to the
report of the 27th February, the report of the 29th
March, above set out, was made ; and on April 13, 1886,
Cossette having called on the defendants, the follow-
ing eniry was made by them in their books:

Cossette, Octave—Saw-mill and lumber, Beauharnois Valleyfield,
Que., Canada—J. E. L., April 13, ’86—Calls and states that our
report of Feb. ’86, in r¢ his property is incorrect, that he does not own
the propertics there mentioned ; but his properties are cad. Nos. sub.
div. 141-d, 141-e, 141-8, 141-10, 141-11, 141-12, 141-13, in parish of
Ste. Cécile, which cost $2,400, and are mortgaged for $1,200 ; cad.
Nos. 137, 138 and 141, in Valleyfield ; bought from sheriff for $1,440,
clear half of Nos. 507, 508, on which was his mill, lately burned, clear
of incumbrance, and he shows us certificates from registry office,
which carry out his statement as to properties. Denies also that he
ever compromised with Ross, Ritchie & Co.; says he had bought two
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barges of lumber for them, which he instructed them to send him in
charge of a tug, but they did not follow out his instructions, and
allowed them to sail without the tug, the barges got caught in a gale
of wind and foundered, the amount of the purchase was $1,600, and he
paid Ross, Ritchie & Co. $800, which he considers was more than they
were entitled to, as they had not carried out his instructions.

And it was not until a month after, namely, the 17th
May, 1886, that they reported that

CossErrE, OcTAVE.—Mill and Lumber, Valleyfield. Beauharnois
County, Quebec, Canada.

W. W. J.,, May 17, 1886.—Having seflt for a special inquiry by
messenger to the Registry Office at Beauharnois, we have learned that
our report of his real estate position in February last was a mistake
and altogether erroneous, the wrong cadastral numbers having been
taken. Mr. Cossette’s statement of April 13,in correction of our
report, seems to be a statement of facts apparently. We have also
written Ross, Ritchie & Co., of Three Rivers, who confirm Mr.
Cossette’s statement as to the settlement of the barge load matter
referred to in previous reports, and by enquiry at the Insnrance
Companies, we learn that the loss sustained through his fire in April
was between 15 and $20,000, and on this he received an insurance of
about $3,200, the Royal and the Insurance Association being the only
two companies interested. Mr. Cossettehas been granted a bonus of
several thousand dollars from the town and stands well among fair
judging men. He is a good energetic business man and doing quite
well. 3400—500—N.Y.

It may be that as between Hurteau & Bro. and the
agency that they were not authorised to communicate
to Cossette the information furnished, and there may
have been a breach of contract on the part of Hurteau
& Bro., but this is a question the agency and the
employer must, I think, settle between themselves.

. . - . .

It is clear, however, that the information was given to
be acted upon, and was acted upon to Cossette’s detri-
ment, and but for his mill being burnt would, if not con-
tradicted, have resulted in his utter ruin. Itis difficult
to understand, if acted upon, how it could be kept from
the knowledge of the party injured; he would
necessarily require to know why confidence had been
lost in him, and if not informed of the reason how



VOL. XVIIl.] SUPREME COURT OF CANADA. 239

could he correct the information, if erroneous, and 1890
withheld from him? I am unable to understand Cossprre
- what duty the agency was under to supply informa- 7
tion to their customers except in virtue of the contract Ritohie C.J
between them by which, for a valuable consideration, =~ __""
they undertook to do so. But even as between them-
selves, could it have been contemplated that false
information should be supplied ?

But apart from ‘this contract in reference to the
plaintiff in this case with other third parties what
duty was there on the part of the agency to inter-
meddle with the plaintiff’s property, affairs or business?
And if they did so intermeddle, was there not a higher
duty due to the party inquired of that the information
supplied in reference to him should be true.? When-
ever, by culpable negligence or the want of proper
precaution, not truthful but false information is
supplied, whereby a third party is damnified in his
business, property or credit, why should the party so
injured by the wrongful act of the agency not be
indemnified for the loss he has sustained by the injury
done him by the agency who by their act caused the
damage ?

In this case no proper precautions appear to have
been exercised. Surely no man has a right to propa-
gate a false statement, injurious to the credit of
another, without having satisfied himself of its truth
or falsity before adopting and promulgating it as
truthful and useful information. Would it not be a
most dangerous and unreasonable doctrine to hold
that a man’s reputation and credit could be destroyed
by secret false information, furnished, as it were,
behind his back, and the knowledge of which is
withheld from him, and the truth of which the agency
is under no obligation to guarantee? Cossette does
not appear to have had any connection or contract
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1890  with the agency. They had no interest in his
Cosserre business, but appear to have intermeddled with
it for certain reward, paid them without hisauthority,
and made statements, unfounded in fact, in reference
thereto, with a view to such statements being acted
upon and which were acted upon to his injury. There
was no duty, as I have said, cast on the agency to
furnish this information except their contract to do
50, to which Cossette was no party. They furnished
it voluntarily for pure gain. I cannot conceive that
if a man who for gain and reward voluntarily inter-
meddles with another man’s business, and issues false
reports in reference thereto to be acted upon by the
party receiving it, is in any way privileged so to do ;
if he does it I think he does it at his peril. I by no
means intend to dispute the proposition in English law,
that “ a communication made bond fide on any subject
matter in which the party communicating has an
interest, or in reference to which he has a duty, is
privileged if made to a person having a corresponding
interest or duty, although it contains criminatory
matter which, without this privilege, would be
slanderous and actionable (1).” This company may be
and probably is useful to the mercantile world, but
it is clear its usefulness must depend on the care
they take to promulgate only truthful information.
I think, therefore, the damage in this case was caused
solely by the fault of the agency; that there was
on their part and on the part of those whom they
employed the greatest and most culpable negligence,
carelessness and impropriety without taking any
reasonable or proper precautions to ascertain the
truth of the statements.

But apart from discussing this question on general
principles or principles applicable to English law, I

(1) 5 E. & B. 348. 2 C.B. 569.

'8
Duw,

Ritchic C.J.
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think that this case, if ever a case did, clearly comes 1890
within Articles 1053 and 1054 of the Civil Code of Cossgrre

Lower Canada which provide as follows : Dg.N

1053. Every person capable of discerning right from wrong is
responsible for the damage caused by his fault to another, whether by
positive act, imprudence, neglect or want of skill.

1054, He is responsible, not only for the damage caused by his own
fault, but also for that caused by the fault of persons under his
control and by things which he has under his care.

But in addition to all I have said the agency
attempted to discredit Cossette entirely apart from the
information asked for. Thus, on March 28, 1886,
after they had in their possession the report of
the 18th March, of their own mere motion they
reported that Cossette was not considered worth
much over and above liabilities, an unfounded
and incorrect statement. ‘That he was a Pontifical
Zouave.” What that had to do with his credit it is
difficult to discover, unless it was by way of disparage-
ment, of the truth of which, however, there is no
evidence. ‘“That he began with no capital ; that he
had to compromise in 1877 or 1878 with Ross, Ritchie
& Co., lumber dealers, in Three Rivers.” A statement
quite untrue and no attempt made to show that the
agency had any grounds whatever to justify or excuse
this statement. ‘That he last year bought a large
amount of lumber without capital and has now the
most of it and cahnot dispose of it,”" of the truth of
which likewise no evidence was offered. *“That he
looks for public honors,” of which there was mno
evidence. “ Has tried for the mayoralty several times,”
which is contradicted by the evidence, and is not
sufficient to disparage the credit of Cossette. The
report goes on to attack his credit through his business
manager thus: “His business manager is not con-
sidered capable; is said to be exiravagant and has

failed when in business for himself,” without show-
16

Ritchie C.J.
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ing in any way the truth of this or where or how this
information was obtained, and winds uwp with * the
impression is considerable care should be exercised in
credit transactions.”

Considering that the only information asked for was
a report of the amount of mortgages or hypothecs
affecting Cossette’s real property, if evidence of malice
was required in this case, which I do not think it was,
I can scarcely conceive that stronger evidence of
malice could be shown than these volunteered,
unasked for and reckless statements, without a tittle of
evidence to show that defendants even believed them
to be true, or that they had any reason whatever for
thinking or believing them to be true.

This leaves the case then a mere question as to the
amount of damages to which Cossette is entitled. The
court of first instance arrived at the conclusion that
the plaintiff had established his claim to $2,000. I
cannot say that this is a wrong conclusion. In a case
of this kind we have no means of weighing in very
nice scales the exact amount of damages the plaintiff
may have sustained. A grievous wrong was clearly
done him, calculated to wreck his business and utterly
ruin his credit. He has conclusively shown that in
fact for the time being it had that effect, and therefore
he was entitled to very substantial damages. He has
clearly shown, from his business being entirely dis-
arranged, and his credit, for the time being, utterly
destroyed, he was, for the purpose of raising money,
compelled to scll his property below the ordinary rate.
The general evidence shows he lost $1,500 to $2,000,
though it is true that the specific items of this loss
were not shown ; that he also lost by reason of Hurteau
& Bro.s refusal to supply him with lumber, it is
stated, four or five hundred dollars, and was other-
wise, beyond all doubt, greatly damaged in his
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business and credit.” If we were to allow the judg-
ment now appealed from, which not only reduced his
judgment of $2,000 to the comparativaly trifling sum
of $500, and which judgment also has mulcted him in
the costs of the appeal court, to stand, it is obvious
that he will be, after paying those costs, practically
without the slightest remuneration for the wrong done
him, and this without any fault or wrong on his part.

I therefore think the appeal should be allowed, and
the judgment of the Superior Court restored, aid also
that the cross-appeal be dismissed, with costs to the
appellant in this court and in all the courts.

FourNigr J.—L’appelant en cette cause était deman-
deur en Cour Supérieure dans une action en dommage
de $10,000.00.

La cour rendit jugement en sa faveur pour la somme
de $2,000.00. Les défendeurs Dun et al. ayant porté
ce jugement en appel a la Cour du Banc de la Reine,
cette derniére réduisit & $500.00, le montant de
$2,000.00 accordé par la Cour Supérieure. De ce der-
nier jugement le demandeur Cossette s'est porté appe-
lant devant cette cour. Ce jugement de $2,000.00
réduit & $500.00 est-il appelable pour le demandeur ?
Les intimés prétendent que ce jugement n’est pas appe-
lable parce que la matiére en litige se trouve réduite a
$1,500.00, montant de la déduction faite par la Cour du
Banc de la Reine sur celui de la Cour Supérieure.

La cause de McFarlane v. Leclaire (1) décidé au Conseil
Privé est invoquée au soutien de cette prétention. Il
est vrai que dans cette cause, le Conseil Privé a déclaré
que lorsqu’il s’agit de déterminer le montant d’appel :

The correct course to adopt is to look at the judgment as it affects
the interest of the parties who are prejudiced by it and who seek to relieve
themselves by an appeal.

(1) 15 Moo., P. C. 181.
105
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Cette régle n’est pas posee d'une maniere absolue, car
Lord Chelmsford fait 'observation suivante :

Tu order to ascertain the value of the matter in dispute it isnccessary
to advert to the nature of the proceedings.

La régle qu’il faut référer an jugement pour s’assurer
comment les intéréts de la partie qui s’en plaint en
sont affectés, résulte du cas particulier dans lequel se
trouvait 'appelant McFarlane. 11 était tiers saisi dans
la cause de Leclaire v. Delesderniers dans laquelle le
montant demandé n’était que de £417 0s. 8d. par con-
séquent au-dessous du montant, pour pouvoir appeler
au Conseil Privé. Mais les effets dont il se trouvait en
possession comme tierssaisi étaient estimés & £1642 14s.
5d. La cour du Banc de la Reine avait permis a
McFarlane d’appeler du jugement sur la saisie-arrét.
Leclaire demanda par pétition an Conseil Privé
d’annuler cette permission. C’est sur cette pétition que
s’est élevé le débat de savoir quel était le jugement dont
le montant devait servir de regle au droit d’appel.
Etait-ce le jugement principal dont le montant n’était
que £417 0s. 8d., ou celui sur la saisie-arrét, de £1,642
14s. 5d. Dans le premier cas il n'y avait pas d’appel,
dans le second le droit était évident. C’est dans ces
circonstances que le conseil a déclaré:

The correct course to adopt is to look at the judgment as it affects
the interest of the parties who are prejudiced by it, and who seek to
relieve themselves from it by appeal.

C’est aussi ce qu’il faut faire dans le cas actuel pour
apprécier 'intérét de I'appelant. Il n’est pas intéressé
seulement dans la différence entre les deux jugements.
Il n’est pas correct de dire que 'appelant ne se plaint
que de cette partie du jugement qui le prive de $1,500,
différence entre les deux jugements.

Dans cette cause la demande était pour $10,000. Le
jugement de premiére instance a accordé $2,000, mon-
tant suffisant pour I'appel a cette cour. Ce jugement
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a été ensuite réduit a $500 par la Cour du Banc de la 1890

Reine. L'intérét de Dappelant a-t-il cessé d'étre de Cosserre

$2,000? Non parce qu'il n’a fait aucun acquiescement %

a ce jugement, et que par son factum en appel il con- -
s - ..., Fournier J.

clut 4 ce que le montant accordé par la Cour Supé-~ ___

rieure soit rétabli & $2,000, & ce que le jugement de

la Cour Supérieure lui accordant $2,000 soit confirmeé.

" D’un autre ¢dté les intimés qui prétendent que les faits

portés a leur charge étaient des communications privi-

légiées ne pouvant donné lieu 3 aucune action en dom-

mage, se sont portés contre-appelants du jugement qui

les a condamnés a $500 et ils demandent 3 cette cour

de les relever de cette condamnation et de renvoyer

purement et simplement Paction de 'appelant. Ainsi

la matiére en litige d'un c6té, c’est le montant du juge-

ment de $2,000 et de I’autre, par le contre-appel, le droit

d’action de I'appelant. Son action était de $10,000. Les

intimés par contre-appel ont mis la question du mon-

tant d’appel hors de contestation en concluant par leur

factum :

That the cross appealshould be maintained and theaction for damages
altogether dismissed.

Toute la matiére en litige est de nouveau mise en
contestation, & commencer méme par le droit d’action.
On sait qu’en faisant application de la régle posée par
le Conseil Privé, de référer an jugement et aux procé-
dures pour déterminer le montant d’appel, il est clair
que dans ce cas il est de $2,000 pour l'appelant tandis
gqu’il est de $10,000 pour les intimés. Le montant
d’appel peuat étre différent pour les deux parties comme
le déclare ce jugement du juge du Conseil Privé. La
cause d’dllan v. Pratt (1) est aussi invogué contre le
droit d’appel en cette cause. Le Conseil Privé a con-
firmé la régle qu’il avait adopté dans la cause de
DMeFarlane et Leclaire et décidé que le droit d’appel du

(1) 13 App. Cas. 780.
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défendeur est déterminé par le montant accordé au
demandeur. Cette decision n’est applicable qu’a un
défendeur condamné i moins de $2,000. Elle n'est pas
applicable 4 un demandeur qui a obtenu un jugement
fixant ses dommages & $2,000 et qui demande & étre
réintégré dans les droits acquis par ce jugement. L’ap-
pel est ici pour $2,000. Pour prétendre que l'intérét
de 'appel est moins de $2,000, il faudrait prouver qu'il
a acquiescé au jugement dont il se plaint. Il a fait
précisement le contraire et son intérét est en entier pour
les $2,000. Peut-on présumer que le jugement qui
n’accorde que $500, est plus correct que celui quiaccorde
$2,000. C’est évidemment le cas de regarder au jugement
et a la procédure pour décider qu’il doit y avoir appel.
En conséquence je suis d'avis qu'il y a appel.

Au mérite je suis du méme avis que le juge en chef.

L’appelant, constructeur et propriétaire de moulin a
scie, a poursuivi les intimés qui font affaires, en la cité
de Montréal et ailleurs, comme agence commerciale et
de renseignements concernant la position et la solva-
bilité des commergants, pour la somme de $10,000, pour
avoir fourni 2 MM. Hurteau et frére, avec lesquels il
était en affaires pour un montant considérable, de faux
renseignements au sujet de son crédit et des hypothe-
ques grévant ses propriétés immobiliéres.

Les intimés ont plaidé que les renseignements fournis
a Hurteau et frére, souscripteurs a leur agence ne 'ont
été qu’'en vertu d'une convention déclarant que ces ren-
seignements sont considérés comme privés, confiden-
tiels et donnés sans garantie quant a leur exactitude.
Que ces renseignements ont été donnés de bonne foi par
les intimés qui les croyaient correctset formenten con-
séquence une communication privilégiée qui ne peut
donner lieu a une action en dommage contre eux.

Cette action est fondée sur les articles 1053 et 1727
C.C.
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Toute personne capable de discerner le bien du mal, est responsable
du dommage causé par sa faube & autrui, soit por son fait, soit par im-
prudence, négligence ou inhabilité

Le mandant est responsable envers les tiers pour tous lesactes de son
mandataire faits dans Iexécution et les limites du mandat; excepté
dans le ca: de Darticle 1738, et dans le cas ot par la convention ou les
usages du cominerce, le mandataire en est seul responsable.

Le mandant cst aussi responsable des actes qui excédent les limites
du mandat, lorsqu’il les a ratifiés expressément ou tacitement.

L'exception mentionnée en cet article n’a ancun rap-
port quelconque aux faits de la présente cause. La
question de savoir si c’est le droit frangais ou anglais
qui doit servir de régle dans le cas présent est plus
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que oiseuse. Lorsque la loi s’explique aussi claire-

ment qu’elle le fait dans les deux articles précités, le
doute n’est pas permis. Dans la cause de Carsley v.
Bradstreet (1).

L’honorable juge Loranger dont le jugement a été
confirmé en appel dit:

It has been said by the plaintiff’s counsel that the French Law must
apply, and so do I rule.

Cette décision est aussi bréve que juste.

En février et mars 1886, I'appelant avait des con-
trats importants pour la construction d’églises et
autres grands édifices, et faisaient des affaires considé-
rables et prospéres pour lesquelles il avait besoin de
tout son crédit. Ses relations d’affaires principales

-étaient avec la maison Hurteau et frére, marchand de

bois envers lesquels il se trouvait alors endetté en la
somme de $23,000. Ceux-ci ayant constaté que depuis
quelque temps les besoins de fournitures de bois
de l'appelant avait beaucoup augmenté, et que ses
demandes devenaient plus fréquentes, jugérent a pro-
pos de demander a I'agence mercantile des intimés
dont ils étaient souscripteurs, des informations sur sa
position et surtout au sujet de ses immeubles qu'il

. (1) M. L. R. 2 8. C. p. 35.
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leur avait toujours représentés comme exempts d’hy-
pothéque. Sur le rapport de leurs agents et employés
ils informérent faussement Messieurs Hurteau et frére,
que les immeubles de 'appelant étaient grevés au mon-
tant de plus de $10,000 d’hypothéque, et leur firent
rapport de plus qu'il avait derniérement compromis
avec un de ses créanciers, la société Ross, Ritchie et Cie,
ce qui était aussi faux que l’existence des hypotheques
rapportées comme affectant ses immeubles.

Le 29 mars 1886, les intimés persistant dans les as-
sertions mensongéres de leur rapport précédent, firent
le suivant sans aucune demande ni sollicitation de la
part de Hurteau et frere (1).

Chaque proposition contenue dans ce rapport est une
fausseté manifeste. Au lieu de corriger leur premier
rapport qui avait indiqué comme dues, par I'appelant
des hypothéques affectant des propriétés qui ne lui
availent jamais appartenu, on dirait qu'animés d’un
violent désir d’exercer quelque vengeance particu-
liére, ils se plaiseni & entasser les faussetés les unes
sur les autres sur le compte de l'appelant afin de le
ruiner; on le représente comme ne valant guére plus
que le montant de ses dettes, ayant commencé les
affaires sans capital et compromis en 1877 ou 1878
avec Messieurs Rosg, Ritchie et Cie, marchands de
bois de Trois-Riviéres. On rapporte aussi de pré-
tendues difficultés qu’il a eues avec un nommé
Prevost dui avait été son associé, qu’il avait acheté
Iannée précédente une quantité de bois considé-
rable dont il ne pouvait plus se défaire, qu'il re-
cherchait les honneurs publics, et avait essayé plu-
sieurs fois de se faire élire comme maire, que son
gérant d’affaires manquait de capacités, était extra-
vagant et avait failli en affaire pour son compte;
qu'enfin on ne saurait étre trop prudent avec lui

(1) See p. 226.
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dans les affaires & crédit. Tous les faits de ce
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rapport sont faux et calomnieux. Rien n’était plus Cossprre

facile pour eux que de s’assurer de la vérité. En s’adres-
sant an bureau d’enregistrement, ils auraient eu de
suite un certificat correct des hypothéques qui pou-
vaient exister contre I'appelant. C’est précisément dans
ce but qu'ils ont été institués, et ¢’est un acte impardon-
nable de négligence grossiére et coupable de leur part
que d’aller chercher leurs renseignements sur ce sujet
ailleurs que dans ces bureaux. Mais il y a encore un
fait plus inexplicable de leur part, c’est que pendant que
les intimés communiquaient 3 MM. Hurteau et frére
et 4 leurs bureaux d’'agences, cet inconcevable rapport,
ils étaient en possession de la preuve de toutes les faus-
setés qu'il contenait par le rapport de leur agent régu-
lier a4 Valleyfield, le notaire Joron, en date du 18 mars
1886, déclarant les faits suivants : —

Ce rapport qui contredit directement et prouve la
fausseté de toutes les assertions de celui du 29 mars
était en la possession des intimés depuis onze jours,
lorsqu’il donnait encore communication du rapport
mensonger du 29 mars.

Les conséquences des faux rapports que les intimés
soutenaient avec tant de persistance ne tardérent pas a
se produire; Hurteau et frére qui étaient les princi-
paux fournisseurs et avanceurs de fonds de 'appelant,
décidérent de lui refuser crédit et de le forcer de payer
son compte. Pendant que l'appelant avait le plus
besoin” d’avances pour l'exécution de ses contrats et
qu’il ordonne de nouveaux chargements de bois, il se
voit refuser I'exécution de ses commandes; les billets
qui deviennent dus doivent étre payés en entier et
des renouvellements lui sont refusés. Et cela dans le
temps de la construction de l'église de Longueuil,
lorsque son crédit aurait di étre le double de ce qu'’il

(1) See p. 225,

V.
Doux.

Fournier J.
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Cosserrs d’avril. I fut alors obligé de déployer toute son
Dow. nergie et d’employer toutes ses ressources, réaliser &
sacrifice afin de maintenir son crédit et éviter la

Fournier J. . . , .

— “"ruine dont il ne fut sauvé que par un accident. Au
milieu de toutes ses difficultés, son moulin et sa
manufacture furent détruits par un incendie. Sur ses’
entrefaites Hurteau se rendit a4 Valleyfield pour s’en-
queérir de la position de I'appelant qu’il trouva satis-
faisante aprés examen des livres de compte, et aprés
s'étre enquis de faits rapportés contre lui, et dont il
constata l'entiére fausseté. Grice au montant de ses
assurances et 4 la confiance que MM. Hurteau repre-
nait en lui, I'appelant put éviter la déroute compléte
de ses affaires. Mais les intimés ne firent absolument
rien pour réparer les torts qu’ils avaient commis & son
égard ; ils ne firent aucune contradiction de leurs faux
rapports et ne donnérent jamaisa M. Hurteau communi-
cation du rapport de Mr. Joron, qu’aprés ’émanation de
P’action en cette cause. A l'enquéte le montant des dom-
mages a éte diversement évalué ; fixé 4 une somme con-
sidérable par quelquestémoins et 4 beaucoup moins par
d’autres, la cour faisant une appréciation modérée de
la preuve a déterminé le montant de ces dommages &
la somme de $2,000. Sur appel 4 la Cour du Banc de
la Reine le montant de la condamnation a été réduit a
la somme de $500. Cossette a appeléde ce jugement et
demande 3 faire rétablir celui de la Cour Supérieure.
La seule question a décider sur le présent appel est celle
du montant des dommages qui devrait &tre accordé.

Les intimés ont invoquéleur prétendue bonne foi dans
la communication des renseignements, mais outre que
la bonne foi ne peut étre une excuse des dommages
causés par leur imprudence, négligence ou incapacité,
il y a une preuve positive de la négligence grossiére et
coupable de leur agent dans la collection des renseigne-
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ments. En prenant comme appartenant a 1’appelant
des lots qui ne lui appartenaient pas et en faisant rap-
port & Hurteaun et frére qu’ils étaient grevés d’hypothe-
ques, leur agent a nécessairement agi par malice,
imprudence, négligence grossiére ou incapacité, car il
était facile d'obtenir du bureau d’enregistrement des
renseignements certains. Ce fait seul suffirait pour
rendre ‘les intimés responsables du dommage causé.
Mais indépendamment de cela il est prouvé qu'ils
avaient en mains le rapport du notaire Joron, un de
leurs agents, établissant la fausseté de toutes les infor-
mations qu’ils avaient communiquées 8 MM. Hurteau
et frére et qu’ils n'en firent aucune communication
qu’aprés avoir été poursuivis. Ceci forme une preuve
de malice et d’intention de faire tort a Pappelant que
rien ne contredit dans la preuve des intimés.

La prétention des intimés que leur communication 2
Hurteau et frére était confidentielle et que la nature
d’une telle communication les exempte de responsabilité
pour dommage, est inadmissible. Elle est contraire a la
loi et a la jurisprudence établie.

Il est inutile d’aller chercher soit dans le droit anglais
soit dans le droit américain lasolution de cette question.
Les principes de ces législations n’étendent pas la res-
ponsabilité aussi loin que les art. 1053, 1054 du code
civil de la province de Québec. Ces articles ne font pas
de la malice un des éléments de la responsabilité, ni de
la bonne foi une exemption de cette responsabilité.
Pour qu’il y ait responsabilité, il suffit qu’il y ait faute
imprudence, négligence ou inhabillté.

Le quasi-délit,(dit Laurent) (1), existe dés qu’ily a fante la plus légére,
la moindre imprudence suftit ; telle est la tradition, telle est 1a doctrine,
telle est la jurisprudence. Pour qu’il en fiit autrement dans le cas de
renseignements inexacts, il faudrait une exemption écrite dans la loi, et

il est inutile d’ajouter que la loi ne fait ancune exemption & la régle
générale et absolue de I’art. 1382 (correspondant & notre article 1053).

(1) Vol. 20, p. 512.
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Sans doute la jurisprudence francaise considere
comme privilégiée certaines confidences, telles que
celles qui sont faites dans certains cas, comme par ex-
emple les informations données par un maitre au sujet
du caractére d’un serviteur qu'il a en & son service,
par un marchand au sujet d’'un commis. Mais ces
informations sont données gratuitement a titre de
service. De plus toutes les communications gue 1'on
désire garder secretes ou confidentielles ne peuvent pas
étre faites pour rémunération, Sirez Rev. Gen. (1), et
non pas vendues comme une marchandise a tant par
rapport ou souscription annuelle a des rapports fournis-
sant réguliérement des renseignements sur les affaires
des commercgants. C’est un genre d’affaire adopté par
les agences commerciales qui font ce commerce de
renseignement, moyennant considération pécuniaire.
La jurisprudence francaise consideére ces agences
mercantiles, quant i la responsabilité civile, sur le
méme pied que tout autre commerce. Des décisions
nombreuses ont été rendues par les tribunaux francais
sur cette question. Le factum de l'appelant en con-
tient plusieurs auxquelles il serait facile d’en ajouter
d’autres.

La Cour de Liége a rejeté cette théorie de prétendu
privilége des lettres et rapports (2), des agences com-
merciales en se fondant sur le motif qu’elles faisaient
profession de vendre des renseignement d’affaires aux
marchands.

Journal des tribunaux de commerce pour l'année
1885, p. 302, pour Iannée 1877, (Vol. 26,) p. 16.

Dans la province de Québec, il y a déja plusieurs
décisions a ce sujet. Carsley v. Bradstreet (3); and in
Appeal (4): Girard v. Bradstreet, judgment of Justice

(1) 1. 1883, p. 457. (3) M.L.R. (2 8. C.), p. 3.
(2) Journal du Palais, jurispru-  (4) M.L.R.,, 3 Q.B,, p. 83.
dence ¢trangbre 1885, p. 25.
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McKay, confirmed in Appeal in 1875 (15 February) (1). 1890

Le jugement de la Cour Supérieure avait condamné Cossgrre
Pintimé & $2,000, mais la Cour du Banc de la Reinel’'a D"é'N.
réduit a $500. C’est sur ce point que repose principale-
ment le présent appel. Lorsque l'on considére toutes
les circonstances qui ont été rapportées plus haut, peut-
on dire que la condamnation a $2,000 soit exagérée.
Certainement non. D’abord la preuve testimoniale, non
seulement justifie ce montant, mais la négligence gros-
siére et coupable dans la collection des renseignements,
la persistance malicieuse des intimés a en faire usage
pendant qu'ils en connaissaient la fausseté d’aprés le
rapport du notaire Joron, sont des circonstances qui
auraient justifié un plus fort montant de dommages.

Pour réformer ce jugement quant au montant, il fau-
drait démontrer qu’il y a eu erreur de fait ou de droit,
ou partialité de la part du juge. Il n’y a absolument
rien de tel dans ce cas, comme la Cour du Banc de la
Reine I'a reconnu en admettant la responsabilité des
intimés et en les condamnant 4 $500 de dommages. Les
deux cours n’ont différé que sur 'appréciation des dom-
mages laissés & P'arbitrage des juges, c’est le cas de faire
Iapplication de la régle qu’aucune erreur n’étant dé-
montrée le jugement doit étre confirmaé.

Cette question de la différence d’appréciation des
dommages par les cours Supérieure et d’Appel a été
déja soulevée devant cette cour, dans les causes de Levi
v. Reid (2) ¢t dans celle de Désilets v. Gingras(8). Dans
ces deux causes la cour se fondant sur les autorités du
droit frangais et pour les raisons contenues dans ces
deux jugements auxquels je référe, a rétabli le montant
des dommages tels qu’ils avaient été fixés en premier
lien par la Cour Supérieure. Pour les mémes raisons
je suis d’avis que le jugement de la Cour du Banc de

Fournier J.

(1) 3 M.L.R., Q.B., p 69. (2) 6 Can. S.C.R,, p. 452,
(3) Cassels’ Dig. 116.
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TASCHEREAU J.—I am of opinion to quash this
appeal. The case is not appealable. The plaintiff,
now appellant, obtained a judgment for $2,000 in the
Superior Court. The defendants thereupon brought
an appeal to the Court of Queen’s Bench, where they
succeeded in getting the judgment reduced to $500. The
plaintiff now appeals to this court from the Court of
Queen’s Bench. Upon this appeal, the only contro-
versy clearly is as to the $1,500 which the Court of
Queen’s Bench reduced from the judgment of the
Superior Court. Now it seems to me that we cannot
entertain the appeal. The right principle on which to
establish what is the amount in contestation, when
the amount is the limit of the right of appeal, is, as
laid down by the Privy Council in Macfarlane v.
Leclaire (1) re-affirmed in Allan v. Pratt (2) that the
judgment appealed from is to be looked at as it affects
the interests of the party who thinks he is prejudiced
by it, and who seeks to relieve himself from it by
appeal. Here, the appellant only complains of that
part of the judgment which deprived him of $1,500.
This judgment clearly affects his interests as to $1,500
only and he only appeals from a judgment of $1,500.
Upon his appeal there can be no contestation whatever
as to the $500 for which the appellant succeeded in
the court below.

GwYNNE J.—I entertain no doubt that this is an
appealable case. The plaintiff recovered judgment in
the Superior Court in the Province of Quebec for

(1) 15 Moo. P.C.C. 181. (2) 13 App. Cas. 780.
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$2,000 damages in an action for libel. The only 1890
defence offered to the action was that the matter Cosssrre
complained of, although admitted to be false, was >
aprivileged communication, as havingbeen madeinthe —
course of their business by the defendants as commer- Gwynne J.
cial agents for the purpose of obtaining information
concerning persons engaged in trade to a person who

had employed them to obtain for him certain particular
information as to the condition of and charges upon
certain real property of the plaintiff. The defendants
appealed from the judgment of the Superior Court to

the Court of Queen’s Bench at Montreal in appeal,
insisting that no action lay against them upon the
ground that the communication complained of was
privileged and that although it was in point of

fact untrue it was made in good faith and without
actunal malice. The falsehood of the matter complained

of was, it may be observed, attributable to very gross
carelessness upon the part of the persons employed by

the defendants to obtain the information which they

were asked to obtain for the person who had requested

them to obtain the information. The Court of Appeal

held the judgment of the Superior Court to be free

from error upon the ground for which the appeal had

been taken, namely, that the matter complained of as

a libel was a privileged communication, made bond

Jide and without actual malice, but they reduced the
damages to $500 and condemned the now appellant to

pay the costsof the appeal, although he had succeeded

upon ‘the ground of error taken to the judgment of the
Superior Court. From this judgment the plaintiff now
appeals and the question before us is whether or not

the Court of Appeal at Montreal did or did not err, in

our opinion, in.rendering that judgment. We are
bound to give the judgment which, in our opinion,

that court should have given, and to do so the same
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question must be before us as was before it, namely,
whether the plaintiff was not entitled, and is not
therefore still entitled, to retain the judgment which
was rendered in his favor by the Superior Court for
$2,000, and whether the Court of Appeal at Montreal
has not erred in interfering to deprive him of that
judgment and to substitute therefor a judgment for
$500. This is, to my mind, clearly a question involy-
ing a sum of $2,000 as the amount in litigation.

Then upon the merits, while concurring with the
Court of Appeals and the Superior Court that the
action well lay, I am of opinion that the Court of
Appeals did err in reducing the damages. Whatever
privilege the defendants might have insisted upon
if the information they had given to their client
had been confined to the particular matter they were
requested to obtain information upon (as to which, or
as to the effect which their great negligence which
occasioned that information to be false should have on
the question of privilege I express no opinion) it is
clear that the defendants wholly voluntarily communi-
cated to their client matter which was not only abso-
lutely without foundation in point of fact, and gravely
and injuriously affecting the character and solvency
of the plaintiff, but was altogether outside of the
matter they were asked to obtain information upon,
which was simply as to the charges upon a particular -
piece of property belonging to the plaintiff, a piece of
information which could have been obtained by a
search upon the piece of land in the Registry Office,
and which by reason of the gross negligence of an
agent employed by them was hot done.

Upon the question of reduction of damages I am of
opinion that the cases of Gingras v. Desilets (1) and of
Leviv. Reid (2)inthis court must be takenasestablishing

(1) Cassels’s Dig. 116. (2) 6 Can. S.C.R. 482,
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the principle which is weli settled in England and 1890
conformable with sound sense, namely, that no court Cosserre
has any right to reduce the verdict of a jury as to Do
damages where a jury is the tribunal, or of a judge —
adjudicating without a jury, on the ground of the Gwynne J.
damages being éxcessive in cases in which, like the
present, the damages recoverable are not ascertainable

by the application of any rule prescribing a measure

of damages, or are not determinable by precise calcu-
lation, unless the damages awarded be so excessive,
having regard to the evidence, as to shock the under-
standing of reasonable persons; to be so outrageous, in

fact, that no reasonable twelve men, if the tribunal be

a jury, could give; and that no judge, if a
judge be the tribunal, could rationally give, that

is without like shock to the understanding of
reasonable persons. The question is not what dam-

ages the judge sitting in appeal thinks he would

have given if he had tried the case, but whether the
Jjudge who did try the case can with propriety be said

(as in the case of a jury) to have acted altogether
beyond the bounds of reason in awarding the amount

of damages which he has awarded. This cannot well

be said in the present case, for some of my learned
brothers think the damages given by the learned judge

of the Superior Court to be reasonably moderate

in their view of the evidence. Not having tried the

case I cannot for my part precisely say what damages

I should have given if I had tried it; I think it
sufficient to say that in my opinion the Court of
Queen’s Bench in appeal should not set aside a judg-

ment on the ground of excessive damages, or have
reduced the amount awarded in the present case,
unless upon the ground that the amount awarded by

the Superior Court was altogether and palpably

beyond the bounds of reason ; and this cannot, I think,
i7
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1890 with any propriety be said in the present case, whether
Cosserre 1 should or should not have given the same amoun’
Doy, Myself if I had tried the case.
—_ I think, therefore, that the appeal must be allowed
Gwynne J. with costs of this court and of the Court of Appeals in
the Province of Quebec, and that the judgment of the
Superior Court should be restored.

PATTERSON J.—It is not; and cannot be, disputed
that, in construing the 29th section of the Supreme
and Exchequer Courts Act., R.8.0C., ch. 135, we are
bound by the principles enunciated and acted on by
the Judicial Committee of the Privy Council in Mac-
farlane v. Leclaire (1),in 1862, and in Allan v. Pratt (2),
in 1888. That section declares that no appeal shall lie
from any judgment rendered in the Province of Quebec
in any action, &c., wherein the matter in controversy
does not amount to the sum or value of $2,000, unless
under circumstances which do not exist in this case.
The decisions cited show that the controversy to be
considered is that which is carried to this court, and
which is not necessarily co-extensive with that
originally entered upon. Whatever ambiguity there
may seem to be in the section may be made to
disappear, without doing any violence to the language,
by simply bringing the word “ wherein” into
more direct connection with the word *appeal,”

as e. g.: “No appeal wherein the matter in controversy
does not amount to the sum or value of $2,000 shall
lie,” &ec.

It is very usual to find that the valuein controversy
on an appeal is less than that which was originally in
contest, and we have in Macfarlane v. Leclaire an
instance where the value to the appellant was much
higher than it could have been to the respondent.

(1) 15 Moo. P.C.C. 187. (2) 13 App. Cas, 780,
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There are many cases where the limitation founded 1890
on the amount in controversy seems to act unequally (,ogsmm
between the parties, as when a plaintiff claiming more 7 o
than $2,000 obtains judgment for less. In that case
the defendant could not appeal, while if the defendant
had succeeded the limitation would not have stood in
the way of an appeal by the plaintiff. Macfarlane v.
Leclaire affords an example of this occasional absence
of reciprocal power to appeal, and shows that it does
not, as has been sometimes thought, tell against the
construction now given to section 29.

The principle, as stated by Lord Chelmsford in
Macfarlane v. Leclaire and repeated by Lord Selborne
in Allanv. Pratt, is that the judgment is to be looked at
as it affects the interests of the party who is prejudiced
by it, and who seeks to relieve himself from it by
appeal.

In this action the plalntlﬁ Cossette, claimed $10,000
damages. The court of first instance awarded him
$2,000. From that judgment the plaintiff did not
appeal. The defendants appealed, and on their appeal
the Court of Queen’s Bench sustained the plaintiff’s
right of action but reduced the damages to $500.

From that judgment there are two appeals to this .
court.

The plaintiff appeals complaining of the deduction
of $1,500 from his damages, and the defendants appeal
on the ground that the judgment ought to be
altogether in their favor.

If these two appeals could properly be treated as
one appeal, it might be plausibly urged that the whole
amount of $2,000 was in controversy. I cannot how-
ever see my way to that position. The effect would
be to put us in the position of the Court of Queen’s
Bench hearing the appeal from the Superior Court,
whereas we have to review the judgment of the

17%

Pa.tterson J.
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Queen’s Bench only. The appeals from that judgment

Cossmrre are separate appeals. The defendants by their appeal

V.
Don.

Patterson J. .

seek 1o be relieved from the judgment for $500. That
is the extent to which their interests are affected by the
judgment.

The plaintiff’s case is that his interests are affected
to the extent of $1,500, by the deduction of that
amount from his damages. Thus, the amount in con-
troversy on the one appeal is $1,500 only, and on the
other $500 only.

I think, therefore, that both appeals are unauthor-
ised. .

I should be better pleased to come to a different
conclusion. Not that I object to the limitation of the
right of appeal ; I think it is founded on wise policy,
and should be frankly given effect to in all proper
cases. But, having considered the appeals on their
merits, I am satisfied that the courts decided correctly
when they sustained the plaintiff’s right of action.
Nor would I have been disposed to disturb the judg-
ment of the Court of Queen’s Bench with regard to
the amount of damages. The appeal to usis from that
court only, and having regard to the fact that the
damages, though technically unliquidated, are never-
theless brought by the evidence to some extent within
the range of approximate calculation, and the court
has, in the exercise of its undoubted jurisdiction, and
after a careful consideration of such data as are avail-
able, fixed the amount at $500, I should hesitate
before saying that the judgment was wrong in this
particular. At the same time the award of the costs
of the appeal against the plaintiff who successfully
repelled the attack upon his right of action, though
the court estimated his damages on a different scale
from that which seemed proper to the judge who tried
the action, strikes me as harsh and even unjust, and in
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order to relieve the plaintiff from that hardship I 1890
should be strongly tempted to concur with those of Cosseree
my learned brothers who think that the plaintiff’s
appeal should be allowed and the judgment of the
Superior Court restored.

On the question of jurisdiction, however, I am of
opinion that both appeals should be quashed without
costs.

v,
Dun,

Patterson J.

Appeal allowed with costs and
Judgment of the Superior Court
restored.

Solicitors for appellant : Trudel, Charbonean & La-
mothe.

Solicitors for respondents : Girouard & DeLorimier.
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THE PEOPLES LOAN AND DEPOSIT

! i
COMPANY (DEFENDANTS)............ ( APPELLANTS ;
AND
ALEXANDER GRANT AND \
OTHERS (PLAINTIFES)........ E RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Mortgage—Rate of interest—Fixed time for payment of the principal—
“ Until principal and interest shall be fully paid and satisfied.”

A mortgage of real estate provided for payment of the principal money
secured on or before a fixed date “ with interest thereon at therate
of ten per centum per annum until such principal money and
interest shall be fully paid and satisfied.”

Held, affirming the judgment of the Court of Appeal for Ontario, that
the mortgage carried interest at the rate of ten per cent. to the
time fixed for payment of the principal only,and after that date
the mortgagees could recover no more than the statutory rate of
six per cent. on the unpaid principal. St. John v. Rykert (10 Can.
S. C. R. 278) followed.

APPEAL from a decision of the Court of Appeal for
Ontario (1) affirming the judgment of the-Chief Justice
of the Common Pleas Division and the ruling of a
referee appointed to take an account of the amount due
on defendants’ mortgage.

The single question raised on this appeal was as to
the construction of a covenant in a mortgage for pay-
ment of interest. Such covenant provided that the
mortgage would be void on payment of the principal
sum “ on or before the first day of June, 1834, with
interest thereon at the rate of ten per cent. per annum
until such principal money and interest shall be fully

*PreEsENT : Sir W. J. Ritchie C.J., and Strong, Fournier, Gwynne
and Patterson J.J.
(1) 17 Ont. App. R. 85.
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paid and satisfied, such interest being payable and to 1890

be paid quarterly.” There was also a provision that Tag

interest at the same rate should be paid on any instal- L%’f&”f;})

ment of interest in default, the same to be compounded Derosir

and added to the principal half yearly. OOM;)_ AN
The plainiiffs in this action were the mortgagor.and GRANT.

the beneficiaries under certain insurance policies given

as collateral security to the mortgagee, and the action

was brought to redeem the said policies. A reference

having been ordered to take an account of the amount

due on the mortgage the referee, in taking such account

calculated the interest at ten per cent. up to the first of

June, 1884, and from thal time he only allowed interest

at six per cent.,and did not compound theinterest after

that date. The defendants appealed to the Chief Jus-

~ tice of the Common Pleas Division, claiming the inter-

est as provided in the mortgage up to the time of tak-

ing the account. The ruling of the referee was affirmed

by the Chief Justice, and on further appeal to the

Court of Appeal his judgment was also confirmed.

The defendants then appealed to the Supreme Court

of Canada.

Delamere Q.C.for the appellants. The courts below
decided against us on the authority of Stz. John v. Rykert
(1), but this case may be distinguished. St. John v.
Rykert (1), was a case of a promissory note on which
judgment had been recovered. The peculiarly strong
words of our covenant distinguish it from that case and
from Peck v. Powell (2).

The following cases were cited as instances of similar
covenants: King v. Greenhill (3); Popple v. Sylvester
(4) ; Ez parte Fewings (5); Ex parte Furher. Inre King
(6).

~ (1) 10 Can. 8. C. R. 278. (4) 22 Ch. D. 98.
(2) 15 Ont. App. R. 138, (5) 25 Ch. D. 338.
(3) 6 M. & G. 59. (6) 17 Ch. D. 191.
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Beck for the respondents. In St John v. Rykert (1),
the words were “until paid,” which cannot be con-
strued differently from those in this case, “until fully
paid and satisfied.” In Archbold v. Building and Loan
Association (2), Mr. Justice Street similarly construes
the words “ until fully paid off and satisfied.” And
see Re European Central Railway Co. (3); Powell v.
Peck (4) ; Wilson v. Campbell (5).

It was urged that the mortgage should be construed
most strongly against us in accordance with the rule
fortius contra proferemtem but that rule has no force
at the present time. Elplinstone on deeds (6) ; Taylor
v. Corporation of St. Helens (7).

Sir W. J. RircuiE C.J.—The defendants admit the
allegations in the first paragraph of the statement of
claim contained, and say that the said mortgage is in
the words and figures following, that is to say :—

This indenture made in duplicate the 31st day of May, 1881, in pur-
snance of the act respecting short forms of mortgages, between Alex-
ander Grant of the city of Toronto, in the county of York and Pro-
vinee of Ontario, barrister-at-law, and Annie Grant of the same place,
wife of the said Alexander Grant, hereinafter called the mortgagors of
the first part, and the People’s Loan and Deposit Company, hereinafter
called the company of the second part.

Witnesseth, that in consideration of seven thousand five hundred
dollars, now paid by the company to the mortgagors, (the receipt
whereof is hereby acknowledged), the mortgagors do grant and mort-
gage unto the company (their successors and assigns) forever, all and
singular that certain parcel or tract of land and premises situate, Iying
and being in the city of Toronto aforesaid, on the north west corner
of Duke and Parliament streets, in the said city, being compos-
ed of part of lot fifteen, the whole of lot sixteen and part of lot seven-
teen, according to plan 7 A, and being ninety-four feet on Duke street,
and extending along the westerly limit of Parliament street two hund-

(1) 10 Can. 8. C. R. 278. (4) 15 Ont. App. R. 138,
(2) 15 0. R. 237. (5) 8 Ont. P. R. 154.
(3) 4Ch. D. 33. (6) BL Ed. p. 93-4.

(7) 6 Ch. D. 270.
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red and four feet : Provided this mortgage to be void on payment at
the office of the company in the city of Toronto of $7,500 in gold
coin if so demanded, on or before the 1st day of June, 1884, with
interest thereon at the rate of ten per cent per annum until such
principal money and interest shall be fully paid and satisfied, such in-
terest to be paid quarterly, on the 1st day of June,September, Decem-
ber, and March, the 1st payment thereof to be made on the 1st day
of September next, together with all fines imposed by the company on
the mortgagors on account of default in payment according to the
company’s rules,and taxes and performance of statutelabor : Provided
that on default of payment for two months of any portion of the
interest hereby secured the whole of the prineipal hereby secured shall
hecome payable at the option of the company.

‘ Shall be fully paid and satisfied ” necessarily refers
to the time fixed for payment, viz.: *° On or before the
1st of June, 1884, and the interest to be paid quart-
erly on the 1st of June, September, December and
March, the first payment thereof to be made on the 1st
day of September next;” in other words, until fully
paid and satisfied according to the times fixed in the
deed. I can see nothing in these words to show any
intention to extend the time of payment of principal
or interest beyond the respective times named in the
mortgage. The last gale day would be the 1st June,
1884. It is quite an error to say there is any provision
in this mortgage for post diem payments. There is no
payment provided for after the 1st June, 1884, on
which day, if not paid before, the principal and interest
then due is made payable. There was no contract to
pay beyond the period for which the money was bor-
rowed.

I think the rate of interest allowed by the referee as
damages was, under the evidence before him, most
reasonable. Independent of the fact that as a general
rule interest by way of damages should be the statu-
tory rate of interest it is quite impossible to distingunish
this case from St. John v. Rykert (1). There the words

(1) 10 Can. S. C. R. 278.
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were “ with interest at the rate of two per cent. per
month until paid.” What possible difference is there
between “ until paid” and “ until fully paid and satis-
fied ?” If the money secured is “ paid ” isit not * fully
paid ?” And if the debt is * paid ” is it not * satisfied ?”
The debt cannot be * paid ” without being * fully paid
and satisfied ”; the terms “ paid ” and * fully paid and
satisfied ” are equivalent terms, the meaning being
precisely the same, the only difference being that in the
one case one word, and in the other four are used to
express the same idea.

STRONG J.—-On the 81st of May, 1881, Alexander Grant
(one of the present respondents) and Annie Grant
his wife, since deceased, by indenture of that date, mort-
gaged certain land and hereditaments to the appellants
to secure the repayment of $7,500 lent and advanced
by the appellants to the mortgagors and interest
thereon; and by an indenture of the same date the
respondent, Alexander Grant, assigned to the appellants
three policies of assurance on his own life, viz.: a policy
for $4,000 in the Canada Life Assurance Company and
two policies, each for £499 19s. sterling, in the Eagle
Insurance Company, as further and collateral security
for the same loan. These several securities were
subject to the following proviso for redemption :

Provided this mortgage to be void on payment at the office of the
company, in the city of Toronto, of $7,500 in gold coin if so demanded,
on or before the 1st day of June, 1884, with interest thereon at the rate
of ten per cent. per annum until such principal money and interest
shall be fully paid and satisfied, such interest being payable and to be
paid quarterly, on the 1st day of Juue, September, December and
March, the first payment thereof to be made on the 1st day of Sep-
tember next, together with all fines imposed by the company on the
mortgagors on account of default in payment according to the com-
pany’s rules, and taxes and performance of statute labor; Provided
that on default of payment for two months of any portion of the
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interest hereby secured the whole of the principal hereby secured shall
become payable at the option of the company.

The mortgage deed also contained the following
clause :

And it his hereby declared that in case the company satisfies any
charge on the lands, other than a certain mortgage at present held by
the Canada Life Assurance Company, the amount paid shall be payable
forthwith with interest at ten per cent. per annum, and in default the
power of sale hereby given shall be exercisable, and in the event of
the moneys hereby advanced or any part thereof being applied to the
payment of any charge or incumbrance, including the said mortgage of
the Canada Life Assurance Company, the company shall stand in the
position of, and be entitled to all the equities of, the person or persons
so paid off.

There was also inserted in the mortgage a power of
sale as follows:

Provided that the company, in default of payment for two months,
may without any notice enter upon and lease or sell the said lands for
cash or credit.

Prior to the execution of the before mentioned mort-
gage, and on the 13th of June, 1877, the respondent,
Alexander Grant, and his wife had mortgaged the same
lands and premises to the Canada Life Assurance Com-
pany to secure the sum of $6,000 and interest at eight
per cent., and had assigned to and deposited with the
last mentioned company the same policies of assurance
as collateral security for that amount, and such mort-
gage and deposit and assignment of policies were sub-
sisting securities at the date of the execution of the mort-
gage and assignment of policies to redeem which the
present action was instituted and were, in fact, paid off
out of the loan advanced by the appellants. The mort-
gage to the Canada Life Assurance Co. was subject to
the following proviso :

Provided this mortgage to be void on payment of six thousand dol-
lars in gold, with interest at eight per cent. as follows :—The said

principal sum of six thousand dollars at the expiration of one year
from the date hereof, with interest in the meantime, payable half-
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yearly on the thirteenth day of December and the thirteenth day of
June, at the rate of eight per cent. per annum, and on payment of all
sums of money which may be requisite, or which the said mortgagees,
their successors or assigns, may pay or expend for premiums of insur-
ance against loss by fire in terms of the covenant hereinafter contained,
or for premiums upon the several policies of insurance upon the life
of the said Alexander Grant hercinafter mentioned, with interest at the
rate aforesaid upon such premiums and taxes and performance of sta-
tute Jabor.

Subsequently to the mortgage to the Canada Life
Assurance Company, and on the 28th February, 1879,
an indenture was executed to which Alexander Grant
and his wife and the Canada Life Assurance Company
were the only parties, whereby the time for pay-
ment of the money thereby secured was extended
until the 18th of December, 1881.

The appellants were, by the express terms of the
mortgage of the 31st of May, 1881, subrogated to all
the rights of the Canada Life Assurance Company in
respect of their securities paid off as before mentioned.
By the deed of assignment by the Canada Life Assur-
ance Company to the appellants, which was dated the
2nd day of June, 1881, and to which Alexander Grant
and his wife were parties, it was admitted that the
amount then due to the Canada Life Assurance Com-
pany and assigned to the appellants was the sum of
$7,025 for principal and interest, and $400 for expenses.

On the 24th of August, 1877, prior to the date of the
appellant’s mortgage but subsequent to the mortgage
to the Canada Life Assurance Company, Alexander
Grant by endorsement upon the policies under his
hand declared, pursuant to the statute in that behalf,
that the said policies, and the sums payable thereunder,
should be for the benefit of his wife for her natural
life, and on her decease to such of his children as should
be living at the time of the death of his said wife in
proportions more fully set out in the endorsement.
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Mrs. Grant having died, the respondents other than
Alexander Grant are, as the children of Alexander
Grant, who survived his wife, absolutely entitled to
the policies and the monies payable thereunder at the
death of Alexander Grant, subject only to such charge
thereon as the appellants may be held to be entitled to.

Default having been made in the payment of the
principal money secured by the mortgage of the 31st
May, 1881, the appellants, on the 28th of July, 1888,
sold the mortgaged lands for the sum of $10,360,
and this amount of purchase money was received
by them from the purchaser. The respondents
other than Alexander Grant thereupon tender-
ed to the appellants the sum of $120, and demand-
ed a re-assignment of the policies. This demand
having been refused by the appellants, who claimed a
much larger sum to be due than the amount tendered,
this action was instituted to compel a re-assignment of
the policies. The action having come on to be heard
upon a motion for judgment before Mr. Justice Rose
on the 28th day of May, 1889, it was ordered and
adjudged that it be referred to the registrar of the
Queen’s Bench Division for inquiry and report, pur-
suant to R. 3. O. cap. 44, sec. 101.

The referee having heard evidence and considered
the accounts laid before him subsequently made his
report, dated the 27th June, 1889, whereby he found
and reported that the mortgage security in the
first paragraph of the statement of claim men-
tioned fell due on 1st June, 1884, and that the
defendants were not entitled to any interest after
that date under the terms of the contract in the
mortgage security contained or under any con-
tract ; and the referee assessed the appellant’s
damages at the rate of six per cent. per annum on the
unpaid principal moneys from 1st June, 1884 until
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1890  they received payment. The referee further found
Tae that the several insurance policies in the indenture in
I};ﬁ‘;"‘ﬁf}) the second paragraph of the plaintiff’s statement of
Derosir claim mentioned were, on the 2ith day of August,
COMi,ANY 1877, assigned by Alexander Grant to the plaintiffs
GRANT.  other than himself, who are now entitled to those
Strong J. policies ; and that the plaintiff, Alexander Grant, by
T the indenture in the second paragraph of the state-
ment of claim mentioned, assigned the policies to the
defendants as collateral security for the indebtedness

under the mortgage in the first paragraph of the state-

ment of claim mentioned, and to secure the repayment

of any premiums the defendants might pay in respect

of the policies, but the plaintiffs, other than Alexander

Grant, were not parties to such assignment to the
defendants and were not bound thereby; and that

the defendants had advanced in payment of in-
surance premiums upon the life insurance policies
assigned to them, as in the second paragraph of

the statement of claim mentioned, the sum of $258.53,

and that they were entitled under the terms of the

said assignment to the sum of $24.79 interest thereon,
making together the sum of $278.32, from which

sum the sum of $181.59, due by the defendants,
having been deducted, there was left a balance of

$96.73 due to them in respect of life insurance
premiums which were a charge on the said life
policies; that under and by virtue of a certain
indenture of mortgage, dated the 13th day of June,

1877, made by the said Alexander Grant and Annie

Grant to the Canada Life Assurance Company, the

said Alexander Grant and Annie Grant mortgaged the

said lands to the Canada Life Assurance Company to

secure $6,000 and interest ; that by assignment dated

the 18th day of June, 1877, the said Alexander Grant
assigned to the Canada Life Assurance Company by
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way of collateral security the three several insurances
policies hereinbefore referred to; that the said mortgage
to the Canada Life Assurance Company was paid
off by the defendants out of the moneys advanced
upon the security of their said mortgage, and the
defendants obtained an assignment thereof, and of
their charge on the said life policies, from the Canada
Life Assurance Company by way of collateral security
for their mortgage hereinbeforc mentioned; that the
plaintiffs, before the commencement of this action, ten-
dered to the defendants the sum of $120 in payment
of the amount due to them under the assignment in
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the statement of claim mentioned, and also tendered to -

the defendants a re-assighment of the policies for exe-
cution and demanded possession of the policies, but
the defendants refused to accept that sum or to
give up possession thercof; and that the plaintiffs are
entitled to redeem the policies, and to the possession

thereof, and to have.the same re-assigned to them on -

payment of the sum of $96.73.

From this report the present appellants appealed, as-
signing the following grounds of appeal :

1st. That the official referee should have allowed
the defendants interest on their mortgage security at
the rate mentioned in the mortgage from the date of
the mortgage until actual payment, both because such
rate is so reserved and made payable by the mortgage
and because the evidence shows that, subsequent to
the expiration of the term for payment fixed by the
mortgage, the plaintiffs agreed to pay such rate if the
immediate payment of the mortgage money was not
enforced, and because, in any event, the defendants
would be entitled to interest at the rate reserved in the
mortgage as damages for breach of contract in not
paying the same as therein reserved.

2nd. On the ground that the plaintiffs, other than
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1890 Alexander Grant, have no interest in the policies, and
Tue that the said Alexander Grantis precluded from re-
LIZ)'Z‘;PT;S’D deeming them by his contract.
é)EPOSIT 3rd. Because the evidence shows that, as between
Y the parties to the action, the mortgage to the Canada

Gravt. Life Assurance Company is still unsatisfied, and that
Strong J. the policies in question are held by the defendants as
~ security therefor.

This appeal having come on to be heard before the
Chief Justice of the Common Pleas Division that
learned judge, on the 27th September, 1889, gave judg-
ment dismissing the appeal with costs. From this
order the appellants then appealed to the Court of
Appeal, by, which latter court the appeal was also dis-
missed with costs. From this last order the present
appeal has been brought.

The declaration of 2nd August, 1877, made by Alex-
ander Grant by endorsement on the policies, clearly
had the effect attributed to it by the referee in his re-
port of vesting the policies and the monies thereby as-
signed absolutely in the respondents other than Alex-
ander Grant in the event, which has occurred, of Mrs.
Grant’s death. The original enactment which was in
force at the date of the endorsed declaration, and of
which sec. 5 of ch. 136 of the Revised Statutes of
Ontario, 1887, is a reproduction, provides that such
a declaration shall be deemed a trust for the chil-
dren according to the interest expressed or de-
clared, and that so long as any object of the trust
remains, the money payable under the policy shall not
be subject to the control of the father or his creditors,
or form part of his estate when the sum secured by the
policy becomes payable. It follows from this that no
dealings with the policies by Alexander Grant and his
wife subsequent in date to the 2nd of August, 1877, can
in any way prejudice or affect the rights of their children,
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the other respondents, and that in this respect the find-
ing of the referee is unimpeachable. Therefore, as
-agairfst the respondents other than Alexander Grant,
the appellants are not entitled to a charge upon these
policies more extensive than that which was imposed
by the mortgage of the 13th of June, 1877, in favor of
the Canada Life Assurance Company, and all charges
and dispositions of the policies by Alexander Grant
subsequently made are inoperative and void as against
the respondents other than himself. The last named
parties were, therefore, strictly entitled to redeem and
have a re-assignment of these policies upon payment to
the appellants of the original mortgage debt to the
Canada Life Assurance Company of $6,000,together with
interest calculated according to the terms of the proviso
contained in the mortgage deed, together with any
premiums on the policies which may have been paid
by the mortgagees, and any proper allowances in respect
of costs and expenses—less the amount of payments
made by the mortgagors to the original mortgagees, and
less a due and ratable proportion of the purchase money
received from the sale of the lands and of the payments
made by the mortgagors to the appellants. The referee
has not, however, taken the account on this principle,
but according to the terms of the appellants’ mortgage
of 1881, which was less favorable to the respondents
(other than Alexander Grant) than the principle of
accounting to which they were in strictness entitled.
They have not, however, appealed from the referee’s
decision.

The learned Chief Justice of the Common Pleas Divi-
sion, and the Court of Appeal, rest their respective deci-
sions on the authority of the cases of Powell v. Peck (1)
and St. John v. Rykert (2), and in the former case of
Powell v. Peck the Court of Appeal followed the deci-

(1) 15 Ont. App. R. 237. (2) 10 Can. S.C.R. 278,
18
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1890  sion of this court in St. John v. Rykert. Tn St. Johnv.
Tue  Rykert it was held that upon a promissory note by
I}:ﬂ;"“ﬁ}) which interest was reserved at the rate of 24 per cent.

Derosit per annum * until paid,” interest at the rate so reserved
COM;_ANY was not recoverable by way of damages after the day
GRANT.  of payment, and that from that time interest could only
Strong J. be recovered at the rate of 6 per cent. per annum. This
decision was founded on the case of The European Cen-
tral Railway Company (1), and upon the explanation
and approval of it by Mr. Justice Fry in the later case
of Popple v. Sylvester (2). See also re Roberts (3). Mr.
Justice Fry in the last named case distinguished it
from that of The European Central Railway Company
as follows, he says :—

I ought perhaps to make a remark upon the case of The European
Central Rarlway Company. There the covenant being to pay the
principal sum with interest until repayment thereof the conrt held that
these words meant until the day fixed for payment, and therefore they
held that there was no covenant to pay beyond the day fixed for re-
payment of the principal. Here I have held that there is an express
covenant to continue the payment of interest so long as the security
should continne. That case therefore has no application.

The material words of the debentures in question
in the case of Ewropean Central Railway Company
were “the principal sum to be paid on the 11th day
of October, 1865, and the interest to be payable in the
meantime half-yearly until the repayment thereof (4).”
Following the case of the Europear Central Railway
Company and Mr. Justice Fry’s comment on i,
it was determined in S¢t. Johnm v. Rykert that
the words “until paid” were equivalent to the
expression ‘‘until repayment” in the case in the Eng-
lish Court of Appeal. In Powell v. Peck (5) interest was

(1) 4C.D. 33. (4) See also Cook v. Fowler, 1.
(2) 22 Chy. D. 100. R. 7, H.L. 27 ; re Roberls, 14 Ch.
(3) 14 Ch. D. 49. D. 49.

(5) 15 Ont. App. R. 237.
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reserved at 8 per cent. per annum ‘““until payment in
full.” Proudfoot J. allowed interest by way of dam-
ages at 6 per cent. only, after the day fixed for payment,
and the Court of Appeal unanimously refused to inter-
fere with his decision, holding that interest was only
payable under the contract up to the date fixed for
payment of principal, and that the rate of subsequent
interest allowed by way of damages was discretionary
and ought not to be interfered with. This case is
valuable for a very able discussion of the principles
involved and a full examination of the authorities
contained in the judgments of Mr. Justice Burton and
Mr. Justice Osler. For myself, I agree with the rule
as to interest by way of damages there laid down
except in one respect. I cannot assent to the sug-
gestion of Mr. Justice Osler (not, however, acted on in
the case under consideration) that in foreclosure and
redemption actions more than 6 per cent. might be
given by way of damages. Creditors have it in their
power to stipulate for liquidated damages in case of
default, and in my opinion if they do not do so they
must, in the silence of their contract, be content with
the statutory rate of 6 per cent. which, in the face of the
express enactment of the statute, is not to be exceeded
unless a larger rate of subsequent interest is actually
" contracted for. The defeasance clause in the mortgage
of 1881 on the footing of which the referee seems to
have taken the account, is that the “mortgage should
“be void on payment on or before the 1st of June,
“ 1884, with interest thereon at the rate of 10 per cent.
‘“ per annum until such principal and interest shall be
“fully paid and satisfied.” I entirely agree with the
Court of Appeal and the Chief Justice of the Common
Pleas Division that no sensible distinction can be
made between these words and those used in the Eng-

lish case referred to, and in St. John v. Rykert and
18%4
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Powell v. Peck ; the words in the last case in parti-
cular “until payment in full” being the exact equi-
valent of those used in the present case.

As I have before indicated, however, the mortgage to
the Canada Life Assurance Company of the 31st May,
1874, is that which alone can affect the children of
Mr. Grant who claim under the statutory declaration
endorsed on the policies, and the defeasance clause in
that instrument is expressed even more strongly in
favor of the respondents than that in the appellants’
own mortgage. In this first mortgage the proviso
reads : “Provided this mortgage to be void on pay-
ment of $6,000 with interest at 8 per cent., as follows :
the said principal sum of $6,000 at the expiration of

. one year from the date hereof, with interest in the

meantime payable half-yearly.” The words, “in the
meantime,” here used, bring this case exactly within
the terms of the debentures in the case of The European
Central Railway Company, and are conclusive to show
that there was no contract to pay interest ultra the
day fixed for payment of the principal.

The case before us is, therefore, a much stronger one
for restricting the recovery of interest at the stipu-
lated rateto the day fixed for payment of the principal
than any up to this time before the Ontario courts.

Since the foregoing portion of this judgment was
written my attention has been called by the appel-
lants’ counsel to the case of Mellersh v. Brown (1). 1
have read the report of that case, and after the most
careful and attentive consideration I have been able
to give it it appears to me that so far as it has
any bearing at all on the present case it is an
authority for the respondents rather than for the appel-
lants. The principal question in Mellersh v. Brown
was whether the mortgagee of a reversionary interest

(1) 45 Ch. D. 225
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in personal property was to be restricted to a recovery
of arrears of interest for six years in analogy to that
provision of the statute of limitations which pre-
scribes that in the case of money charged on land the
mortgagee or chargee shall be limited to six years’
arrears. It was held that no such analogy could pre-
vail, a decision which has no application whatever to
the question we have to deal with in the present ap-
peal. There is nothing in the judgment in this case
of Mellersh v. Brown touching the question raised in
the appeal before us beyond this : The learned judge
who decided that case, Mr. Justice Kay, held that
interest subsequent to the day fixed for payment, and,
therefore, recoverable only by way of damages, was to
be at the rate of 5 per cent., not, however, because that
was the rate reserved by the mortgage deed, but be-
cause it was the usual and current mercantile rate of
interest. So far, therefore, the case is a strong authority
for the respondents here. In England there is no
statutory provision as to the rate of interest, except as
to judgment debts which, by statute 1 & 2 Vic,, ¢. 110,
sec. 17, are to bear interest at 4 per cent. per annum.
Here, however, we have the statute (now R.S.C. c. 127,
sec. 2) fixing the rate of interest in all cases where
interest is recoverable, and where by the contract a rate
is not expressly stipulated for, at 6 per cent. per an-
num. The words of this enactment are clear :

Whenever interest is payable by agreement of the parties or by law,
and no rate i3 fixed by such agreement or by law,the rate of interest
shall be six per cent. per annum.

It follows that interest recoverable by way of dam-
ages in this country cannot exceed a yearly rate of six
per cent.

Further, this case of Mellersh v. Brown is an authority,
if any can be required in addition to the cases before
cited, that when by the contract interest is stipulated
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for up to a certain day fixed for payment of the prin-
cipal the contract is not to be considered as providing
by implication for the payment of subsequent interest
at the same rate.

It is true that the judgmentin the case of Mellersh v.
Brown contains certain dicta from which it might, per-
haps be inferred that the rule restricting subsequent
interest to the current mercantile rate would not apply
to a suit for redemption, and the learned judge certainly
does quote the dictum of Lord Justice Cotton in re
Roberts having reference to the same point. That,
however, can have no application in the present case
for the reason already mentioned,that we are here bound
by astatute which prescribes an absolute rate for such
cases which cannot be exceeded. Further, the case of
Cook v. Fowler, the appeal in which embraced two
causes one of which was a redemption suit, and the
note to Mounson v. Redshaw (1) seem to have escaped
observation. According to the last of these authorities
the rule that interest post diem solutionis is recoverable
only by way of damages is said to apply as well to
money secured by a mortgage deed as to other contracts
reserving interest payable at a day certain; and it
results from Cook v. Fowler that no distinction is to be
made between redemption suits and actions or pro-
ceedings instituted by the creditor for the recovery of
the debt. And in the face of the well established prin-
ciple that the price of redemption is to be the same in
a redemption as in a foreclosure suit (2), it would be
difficult if the case turned on that to maintain that
there was any foundation for the distinction suggested.

(1) 1 Wms. notes to Saunders 240; Cook v. Fowler, L.R. 7. H.L.
p. 205. 27 ; Walker v. Bernard, 2 Gr. 366 ;
(2) Coote on Mortgages, 5 Ed. Hanson v. Keating, 4 Hare 6 ; Sober
1102 ; Fisher on Mortgages, 3 Ed. v. Kemp, 6 Hare 160 ; Negsom v.
1037 ; DuVigier v. Lee,2 Hare 326 ; Clarkson, 4 Hare 97.
Waltts v. Symes, 1 DeG. M. & G.
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It is sufficient, however, for the present purpose, to
say that in the Province of Ontario the rate of subse-
quent interest recoverable by way of damages is fixed
by ‘the statute at six per cent., and that that rate
cannot therefore be exceeded.

The appeal must be dismissed with costs.

FourNIER J.—Concurred.

GwyYNNE J.—I only add in concurrence with this
judgment of Mr. Justice Strong that it is, in my
opinion, too plain to admit of any argument to the
contrary that there is no covenant in the mortgage in
question for payment of any interest beyond the day
named in the proviso for avoiding the mortgage by
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payment of the principal, and that, therefore, beyond

that day interest given as damages must be governed
by the statute referred to by my brother Strong.

PATTERSON J. concurred.
Appeal dismissed with costs.

Solicitors for appellants : Delamere, Reesor, English
& Ross.

Solicitors for respondents: Beck & Code.




280 SUPREME COURT OF CANADA. [VOL. XVIIIL

1889 JOHN A. McRAE AND COMPANY g APPELLANTS ;

*Dea, 11,12. (DEFENDANTS) .. coevvennirrane crvnenne.
'1‘856 AND
s py, B- F. LEMAY (PLAINTIFFS)..........o... RESPONDENTS.
‘*D_ec._lo. (By original writ.)
JOHN A. McRAE AND COMPANY «.
(PLAINTIFFS).. vvveereeeernnnnns rrveeae g APPELLANTS ;
AND
E. F. LEMAY AND LEMAY AND
SON (DEFENDANTS)....c.euven. creeeaes } RESPONDENTS.

(By counter-claim.)
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Arbitration and award—Award made final by submission—Motion to set
aside—Grounds of objection.

An award will not be set aside on the ground that a memo., furnished
by the arbitrator to the losing party after its publication,
showed that the accounts between the parties were adjusted upon
a wrong principle, the defect, if any, not being a mistake on the
face of the award or in some paper forming part of, and incor-
porated with, the award, and there being no admission by the
arbitrator himself that he had made a mistake.

APPEAL from a decision of the Court of Appeal for

Ontario (1) afirming the judgment of the Divisional

Court (2) and refusing to set aside an award in favor

of Lemay & Son. _

The facts of this case are fully set out in the reports
of the decisions appealed from. The following state-
ment contains all that is necessary for the purposes of

this report : —

*Present : Sir W. J. Ritchie C.J., and Strong, Taschereau, Gwynne
and Patterson JJ.

(1) 16 Ont. App. R. 348. (2) 16 0. R. 307.
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McRae & Co. were contractors with the Canadian
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Pacific Railway Company for the construction of McRae

certain pile and trestle bridges on the line of the rail-
way east of Port Arthur, on the north shore of Lake
Superior and Lemay & Son were sub-contractors for
the construction of portions of the same work. After
the contract was completed a dispute arose between
McRae & Co.s and the railway company in reference
to the quantity of timber supplied under the contract,
the difficulty arising {rom the use of the term “ board
measure ” as the basis of payment. This dispute ended
in a suit against the company which was settled
during the trial, and the present suit was brought in
which the same contest arose as to what was meant
by “board measure.” In this suit the parties agreed
on a reference to arbitra- tion, and a submission was
signed which referred “ to the arbitration, award and
final end and determination of George H. MacDonnell,”
all matters of account and counter-claim in the action
in question, and all matters in difference between the
parties E. F. Lemay & Son, and John A. McRae &
Company. The arbitration resulted in an award being
made in favor of Lemay & Son.

McRae & Co. moved to set aside the award on the
grounds of the improper admission of evidence of
verbal agreements varying the contract between the
parties, of wrong computation by the arbitrator to
ascertain the amount due the plaintiffs and not award-
ing payment on the basis of board measure, and of the
discovery of new evidence. The affidavits in support
of the motion stated that after the award was published
the solicitor of McRae & Ce. had a conversation with
the arbitrator who informed him that a written memo.,
which he produced, showed his reasons for the
different findings in his award, and how he arrived at
the figures and results stated therein, but that he had

V.
LeMay.
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not published these reasons as his decision was to be
final. Tt was claimed in support of the motion that
this memo. showed that the arbitrator had proceeded
on a wrong principle in making up the accounts
between the parties and also that he had departed
from his original intention as to his award.

In support of the ground of the discovery of new
evidence taken in the motion, the affidavits stated that
an important witness had been sick during the progress
of the hearing before the arbitrator, and it was only
ascertained a day or two before the motion was made
that material evidence could be given by another per-
son who had not been called as a witness.

The application to set aside the award was refused
by the Divisional Court, and the decision of that court
was affirmed by the Court of Appeal. From the latter
decision an appeal was taken to the Supreme Court of
Canada.

Christopher Robinson, Q.C., and A. Ferguson, Q.C.,
for the appellants, cited the following authorities: In
re Dare Valley Railway Co. (1); East and West India
Docks Co. v. Kirk (2); James v. James (3); Kent v.
Elstob (4).

S. H. Blake QO., and’ Keefer for ihe respondents
referred to Dinn v. Blake (5), Ching v. Ching (6),
Filynn v. Robertson (7), Hogg v. Burgess (1)., Doed.
Ozenden v. Cropper (9).

Sir W. J. RircaIE C.J.--This was a voluntary sub-
mission, without any provision therein for an appeal
from the award; the reference could scarcely be larger,
“the said action and all matters of account and counter

(1) L. R. 6 Eq. 429. (6) 6 Ves. 282.

(2) 12 App. Cas. 738. (7) 3 H. & N. 293,

(3)22 Q.B.D.669;23Q.B.D.12. (8)10A. & E. 197;2 P. & D.
(4) 3 East 13. 497.

(5) L.R. 10 C. P. 338. (9) L.R. 4 C.P. 327
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claim therein, and all matters in difference between the 1890
parties.” The case of Hodgkinson v. Fernie (1), clearly McRur
enunciates the law that where matters in difference [ - =
are referred to an arbitrator he is constituted the sole
and final judge of all questions both of law and fact,
the exceptions to the rule being cases where the award
is the result of corruption or fraud, or where the ques-
tion of law arises on the face of the award or upon
some paper accompanying and forming part of the
award, which is approved of in Dinn v. Blake (2},
where another exception is stated, viz.: "where the ar-
bitrator himself admits that there is a mistake, which,
in the case before us, the arbitrator does not admit.

The award is good on its face. The draft award or
memo. relied on handed to the defendant’s solicitor,
was neither delivered with the award, nor did it form
any part of it. Neither this draft award nor the oral
admissions of the arbitrators can be used for setting
aside the award.

This is not the case of an application to revoke the
submission. See Dinn v. Blake (8), Leggo v. Young (4).

I agree with the reasons given by Mr. Chief Justice
Armour for refusing to set this award aside, and also
with him that no proper case is made for remitting
the award to the arbitrators on the ground of the dis-
covery of new evidence.

For the reasons given, and on the authorities cited
by Chief Justice Armour and Mr. Justice Osler, I think
the decision in the court below correct, and that this
appeal should be dismissed.

Ritchie C.J.

STRONG J.—This is an appeal against an order of the
Court of Appeal for Ontario, affirming an order of the
Queen’s Bench Division, refusing a motion to set aside

(1) 3 C.B.N.S. 189. (3) L.R. 10 C.P, 388
(2) L.R. 10 C.P. 388. (4) 16 C.B. 626.
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an award upon the ground of mistake on the part of
the arbitrator.

In my opinion there is no foundation whatever for
the appeal.

Nothing in the law relating to arbitrations and
awards is better established than the rule that the
court will not set aside or otherwise interfere with an
award on the ground of mistake in the arbitrator either
as regards the law or the facts, except in certain well
defined cases.

These exceptions are, first, where the mistake appears
on the face of the award, orin some paper which forms
part of the award and is by reference incorporated with
it. Secondly, in cases where the arbitrator himself
states :

That in his opinion he has made a mistake of law or fact and was
desirous of the assistance of the court, and willing to reserve his deci-
sion on the point on which he believed himself to have gone wrong.

For the first of these rules, the authority of the cases
of Hodgkinson v. Fernie (1) ; Dinn v. Blake (2) ; Flynn
v. Robertson (3); Holgate v. Killick (4); Re London
Dock Company v. Trustees of Shadwell (5), may be
quoted. For the second position besides the before
mentioned cases of Dinn v. Blake (2), and Flynn v.
Rubertson (3) ; Mills v. The Master, etc. of the Mystery
of Bowyers (6), may be referred to.

In the present case there is nothing on the face of
the award or in any paper forming part of it showing
any mistake, nor has any mistake been admitted by
the arbitrator. It has been attempted to demonstrate
that there has been a mistake by producing a draft
award which the arbitrator, after he had published his
award, handed to the appellants’ solicitor and by argu-
ing from what there appears that the arbitrator must

(1) 3 C.B. N. S. 189. (4) 7 H. & N. 418,
(2) L.R. 10 C. P. 388. (5) 32 L. J. (Q.B.) 30.
(3) L. R. 4 C. P.324. (6) 3 K. &J. 66.
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have been mistaken, and also by an affidavit of the
appellants’ solicitor of what was stated to him by the
_ arbitrator after the publication of the award. These
are totally insufficient grounds for interfering with the
award. In Lockwood v. Smith (1) Martin B. says:

There must be some grounds given us to suppose that the arbitrator
Is satisfied that there has been a mistake.

Nothing before us indicates that the arbitrator in the
present case is under any such impression or that he
thinkshe hasin any respect committed an error; for all
that appears to the contrary if the award was now
referred back to him he would again make one exactly
similar.

If any illustration of the wisdom of the rule referred
to could be required it would be afforded by the
course which was taken on the argument of the pre-
sent appeal which resolved itself into nothing less than
an appeal at large from the arbitrator’s decision on the
law and facts; therefore to entertain such an applica-
tion would be, in effect, to supersede altogether the
functions of the arbitrator whose arbitrament the par-
ties had agreed should be final.

The appeal must be dismissed with costs.

TASCHEREAU J.—I am of opinion that the appeal
should be dismissed with costs for the reasons given

by his Lordship the Chief Justice.
GwyYNNE J,—Concurred.

PaTTERSON J.—I cannot see my way to hold the
appellant entitled to be relieved from the award of
which he complains.

The submission is by an order made by consent
of parties in an action in which the present respon-
dents are plaintiffs and the appellants defendants.

(7) 10 W. R. 628.
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There is no agreement contained in the submission
that the award shall be subject to appeal under the
Ontario Statute, and there is no motion to refer back
the award to the arbitrator for reconsideration. The
present motion is merely to set aside the award.

The appellants were contractors with the Canadian
Pacific Railway Company for the construction of a
part of the railway. The respondents were sub-con-
tractors under them for the construction of certain pile
and trestle bridges, and they were to be paid—with
some exceptions which do not effect this contract—a
price per thousand feet (board measure) for the timber,
round or flatied, put into the work. The price covered
the work of construction as well as the supplying of
the timber, which was to be procured along the line
where practicable and within reasonable hauling dis-
stance.

The dispute is over the amount awarded to the res-
pondents, which the plaintiff alleges to be more than
a measurement of the timber by * board measure”
will justify.

The award adjudges that the respondents are in-
debted to the plaintiffs in $9,900.52, without giving
any details as to how that sum is arrived at, but the
arbitrator had at one time intended to have made his
award in a different shape, and had prepared a draft
award giving full details of the process by which the
result of $9,900.52 was reached. That draft was after-
wards seen by the parties or their solicitors and is
brought before the court with an affidavit showing
how it was obtained and stating conversations with
the arbitrator.

It is objected on the part of the respondent that
under the established law relating to motions to set
aside awards that are good on their face, the draft
award and the conversations mentioned in the affidavit
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cannot properly be taken into consideration by the court. 1890
To decide that objection would involve a discussion McRax
of some questions of fact as well as of law, including a
divergence in one or two particulars betwecn the ar-
bitrator and the respondents’ solicitor in their accounts
or their understanding of the conversations, &c., re-
ferred to in the affidavits filed. In my judgment that
discussion is unnecessary, because I think that, even
with all the materials presented by the appellant be-
fore us, we must agree with the courts below in hold-
ing that the arbitrator did not exceed his jurisdiction.

The term “board measure ” is not one that explains
itself. It is shown to be a term in use among lumber-
men, and among them to denote the number of square
feet of 1-inch boards which a log of given length and
diameter is estimated to be capable of producing. Mr.
Pinkerton, a partner in the appellant firm and himself
an engineer, speaks of it in his evidence, and he seems
to show that a lumberman would probably make his
estimate by means of Scribner’s tables, though the
actual yield might vary according to the thickness of
the saw. One of his answers is:

1 have looked over Scribner ; he gives a talle, and it is pretty hard
to arrive at a rule, because some saws are thicker than others, as a band

saw will not waste as much as a circular saw, so there could not beany
rule on that point.

The appellants by no means conceded that * board
measure ” according to Scribner’s tables satisfied their
contract with the railway company. They claimed
the cubic contents of each piece of timber, and the
company’s engineers measured and certified on that
basis. The company insisted on * board measure” by
the lumbermen’s scale, which, as Mr. Pinkerton ex-
plains, is much less than the cubic contents of the log,
because you lose the slabs and saw cut.

On this dispute the appellants brought an action
against the company which was compromised during

v.
LeMay.

Patterson J.
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the trial without a decision on the meaning of “ board
measure’’ in these contracts.

The respondents claimed against the appellants
another mode of computation, at least as to a consider-
able part of their work They had three contracts, each
for a different section of the railway. On one section
there was timber available tosupply the sizes, 12inches
square being the largest required. Thereis no difference
between the measurements by which the respondents
claimed and those of the appellants on that section.
The same thing is said‘to be true of the first forty miles
of the second section, but after that the available
timber was smaller, and smaller sizes than the com-
pany’s contract required were used and accepted by the
company’s engineers. It is, as I understand, with
regard to these smaller timbers that the principal dis-
pute exists. The respondents were not satisfied to be
allowed merely the cubic contents of each stick, and
of course were farther from submitting to the lum-
bermen’s board measure. Their claim was for the
full sizes of timbers required by the contract, although
smaller sizes were used and accepted. As expressed
by one of the Lemay family in his evidence before the

arbitrator—

The timber that was used as 12 by 12 was measured 12 feet to the
running foot; timber used as 8 by 12 was measured at 8 feet to the
running foot.

The dispute as to this made of computation was one
of the matters in difference referred to the arbitrator.
He does not appear to have adopted the respondents’
method of making their computations. He takes their
measurements which were made as just noticed, and
says: .

But from the evidence I am satisfied that a large percentage of the
timber measured as 12 inches in diameter was not that size. In fact
John W. Lemay says in his evidence that some of it was not more than
9 inches in diameter at the small end. For me to arrive at the exact
amount that should have been allowed it would be necessary to have
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all the bridges re-measured. This is an impossibility, asmany of the
structures have already been filled in with earth by the railway com-
pany, and to do what I consider fair and right between the parties a
deduction of 30 per cent. should be made from the above figures in
the measurements made by plaintiff’s witnesses Beauvais and Lemay.

‘Then he gives the figures which bring out the
amount of the award. In doing this he makes
the deduction of 80 per cent., not from measurements
of Beauvais and Lemay but from the excess of their
measurements over those put in on behalf of the ap-
pellants. I do not understand that to be an error as
was urged at the'bar. I understand the error to be in
failing to express his meaning clearly. There are three
reasons for so thinking. There is first the arbitrator’s
own figures. Then there is the fact that to deduct 30
per cent. from the gross measurements would reduce
the measurements below those of the respondent ; and
lastly there is theaffidavit of. the solicitor who obtained
the draft award and who talked the matter over with
the arbitrator. He says the arbitrator—

further stated to me that he considered there was no evidence
whatever before him as to what system of measurements was, or was
to be, adopted on the second and third contracts except the evidence
of Ross and Lemay, and that as the work was all filled in, and he
could not discover the actnal measnrements, he was obliged to disposc
of the question of measurement of timber without any evidence and as-
cording to his own ideas of right and justice, and that he accordingly
took Lemay’s measurement, allowing thirty per cent. off the excess or
difference between Lemay’s and McRae’s claims to make up for the
fact that Lemay admitted that part of the timber was only nine inches
in diameter.

I have carefully examined the cases cited to us and
a number of others, and I do not see that either on
authority or on principle we should be warranted in
setting this award aside.

I think the appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitor for appellants : A. Ferguson.

Solicitors for respondents : Keefer, Thacker & Godfrey.
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JOHN ROLAND HETT (DEFENDANT)... APPELLANT ;

AND
PUN PONG (PLAINTIFF) ..........cccvveooeo. RESPONDENT.
ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Solicttor—Negligence—Failure to register judgment— Retainer.

A solicitor is liable in damages to his client for neglecting to obey
instructions to register a judgment and thereby precluding the
client from recovering the amount of his judgment debt.

Per Strong J.—A refainer to prosecute an action does not terminate
when the judgment is obtained but makes it the duty of the
attorney or solicitor without further instruction to proceed after
judgment and endeavor to ohtain the fruits of the recovery
including the making it by registration a charge on the lands of
the judgment debtor.

APPEAL from a decision of the Supreme Court ot
British Columbia affirming the verdict for the plaintiff
at the trial.

The plaintiff, a merchant of Hong Kong, retained
the defendant, a solicitor of the Supreme Court of
British Columbia, to recover a sum of money from
Kwong, Lee & Co., a Chinese firm in Victoria.
Judgment was obtained against the said firm but was
not registered so as to bind their real estate, and other
creditors having also obtained, and registered, judg-
ments against the same parties the real estate was all
taken to satisfy them and the plaintiff was unable to
obtain his money, and he brought an action against the
solicitor to recover the amount of his judgment as
damages for negligence in not registering.

On the trial the issue mainly turned upon whether

*PReESEXNT : Sir W. J. Ritchie C.J., and Strong, Fournier, Gwynne
and Patterson JJ.
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or not the solicitor had received special instructions to
register. The plaintiff’s agent, who had originally
instructed the defendant, swore that when told
by the defendant that judgment had been
signed he asked if he could get the money
and was told that he could not, that nothing could be
done except register the judgment against the property.
He asked if that made any difference and was told that
if he did not register he could not get the money after
the property was sold, whereupon he said “ if that's the
case have it registered.” A few days after he saw the
defendant again and asked if the judgment was
registered and the defendant said that it was.

The defendant did not deny the truth of this state-
ment by the agent but thought that the first conversa-
tion took place after 