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ERRATA AND ADDENDA.

Errors and omissions in cases cited, have been corrected in the table of
cases cited.

Page 19, line 11, for "d'appeal" read "d'appeP'; line 15, for "requibrants"
read "requdrants."

Page 20, line 6, for "I'invioliabilit6" read "I'inviolabilit6."

Page 27, line 22, for "of" read "on."

Page 60, line 29, for "29th of November" read "16th of October."

Page 126, line 25, after "Settlement" add "v. Weymss."

Page 239, line 21, for "149" read "139."

Page 327, line 15, after "between" add "the."

Page 412, line 3, after "from" add "37 N.B.Rep. 545."

Page 492. the fifth foot-note should refer to "38 Can. S.C.R. 41."
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MEMORANDUM.

On the 28th of June, 1907, the Honourable Charles
Fitzpatrick, Chief Justice of Canada, was created
Knight Commander of the Most Distinguished Order
of Saint Michael and Saint George.
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MEMORANDUM RESPECTING APPEALS FROM
JUDGMENTS OF THE SUPREME COURT
OF CANADA TO THE JUDICIAL COM-
MITTEE OF THE PRIVY COUNCIL, SINCE
THE ISSUE OF VOLUME 37 OF THE RE-
PORTS OF THE SUPREME COURT OF
CANADA.

The S8. "Albano" v. The S8. "Parisian" (37 Can.
S.C.R. 284). Appeal allowed with costs, 27th Feb-
ruary, 1907; (1907) A.C. 193.

The SS. "Arranmore" v. Rudolph (38 Can. S.C.R.
176). Under Rule V. of 13th June, 1853, the appeal
stands dismissed with costs for want of prosecution
within three months.

The Attorney General of Quebec v. Fraser and
Adams (37 Can. S.C.R. 577). Petition for leave to
appeal withdrawn by leave of the Privy Council, the
case having been settled between the parties; 5th June,
1907.

Burke v. Ritchie (Cout. Cas. 365). Petition for
special leave to appeal to Privy Council dismissed
with costs; 18th July, 1907.

Conmee v. The Securities Holding Co. et al. (38
Can. S.C.R. 601). Petition for special leave to appeal
to the Privy Council dismissed with costs; 19th July,
1907.

The James Bay Railway Co. v. Armstrong (38 Can.
S.C.R. 511). Special leave to appeal to the Privy
Council granted on terms; 19th July, 1907.

Jamieson v. Harris (35 Can. S.C.R. 625). Petition
for special leave to appeal to the Privy Council, dis-
missed with costs; 4th July, 1907.
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The. Johnson's Co. v. Wilson (Cout. Cas. 356).
Petition for special leave to appeal to the Privy Coun-
cil dismissed with costs; 17th July, 1907.

Mayrand v. Dussault (38 Can. S.C.R. 460). Peti-
tion for special leave to appeal to the Privy Council
dismissed with costs; 18th July, 1907.

McLean v. The King (38 Can. S.C.R. 542).
Special leave to appeal to the Privy Council granted;
19th July, 1907.

The Rural Municipality of North Cypress et al. v.
The Canadian Pacific Railway Co. (35 Can. S.C.R.
550). Petition for special leave to appeal to the Privy
Council dismissed; 27th February, 1907.

Privost v. Lamarche (38 Can. S.C.R. 1). Special
leave to appeal to the Privy Council granted; 19,th
July, 1907.

Syndicat Lyonnais du Klondyke v. Barrett (36
Can. S.C.R. 279). Appeal allowed with costs; 9th
May, 1907.

Toronto Railway Co. v. King (not yet. reported).
Special leave to appeal to the Privy Council granted;
2nd July, 1907. (49 Can. Gaz. 343).

Toronto Railway Co. v. City of Toronto (37 Can.
S.C.R. 430). Judgment of Supreme Court of Canada
varied in favour of the Toronto Railway Co. with
costs in favour of that company; 26th April, 1907.
(49 Can. Gaz. 102).

Union Bank of Canada v. Brigham et al. (Cout.
Cas. 355). Petition for special leave to appeal to the
Privy Council dismissed; 27th February, 1907.
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RULES OF THE SUPREME COURT.

ORDER AFFIRMING JURISDICTION.

RULE 1. Any party proposing to appeal to the Su-
preme Court, may at the time of his application to
have the security approved, when the application is
made in the Supreme Court, and in the Yukon Terri-
tory within twenty days, and in all other cases within
ten days after the security has been approved by the
court below, or has been deposited in court as pro-
vided by the Act giving an appeal, or within such fur-
ther time as may be allowed, apply to a judge of the
Supreme Court in Chambers, on notice, for an order
affirming the jurisdiction of the court to hear the
appeal.

RULE 2. When the application to allow the secur-
ity is made in the Supreme Court, the respondent
may, on the return of the motion, move to have the
security refused on the ground that the court has no
jurisdiction to hear the appeal.

RULE 3. Any party dissatisfied with the order made
upon any such motion, may appeal therefrom to the
court, and upon a notice of such appeal being served,
all further proceedings in the main appeal shall be
stayed until after the hearing of the said motion, un-
less a judge of the Supreme Court shall otherwise
order.

RULE 4. When the appellant has not, within the
time, above limited, applied to have the jurisdiction
of the court affirmed, any respondent who desires to
object to the jurisdiction of the court to hear the ap-
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peal shall, in the Yukon Territory within thirty days,
and in; all other cases within fifteen days after the
security has been approved by the court below, or
within such time as may be extended by a judge of the
Supreme Court in Chambers, serve the appellant, his
solicitor or agent, with a notice of motion to quash
the appeal returnable at the then present, or on the first
day of the next ensuing session of the court, and in
default thereof, in the event of the appeal being
quashed the respondent may, in the discretion of the
court, be ordered to pay all or part of the costs of the
appeal.

RULE 5. Upon service of a notice of motion to
quash an appeal for want of jurisdiction as hereinbe-
fore provided, all further proceedings in the appeal
shall be stayed until the motion has been disposed of,
unless a judge of the Supreme Court shall otherwise
order.

CASE TO CONTAIN REASONS FOR JUDGMENT.

RULE 6. The case provided for by the Supreme
Court Act certified under the seal of the court ap-
pealed from, shall be filed in the office of the Regis-
trar, and in addition to the proceedings mentioned in
said section, shall invariably contain a transcript of
all the opinions or reasons for their judgment de-
livered by the judges of the court or courts below, or
a certificate signed by the clerk of such court or courts
or an affidavit that such reasons cannot be procured,
and stating the efforts made to obtain the same.

CASE TO CONTAIN COPY OF JUDGMENTS BELOW AND

ANY ORDER ENLARGING TIME.

RULE 7. The case shall also contain a copy of all
judgments made in the courts below, and a copy of

xii
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any order which may have been made by the court
below, or any judge thereof, enlarging the time for
appealing.

CASE MAY BE REMITTED TO COURT BELOW.

RULE 8. The court, or a judge of the Supreme
Court in Chambers, may order the case to be remitted
to the court below for correction, or in order that it
may be made more complete by the addition thereto
of further matter.

MOTION To DIssIlSs FOR DELAY.

RULE 9. If the appellant does not file his case in
appeal with the Registrar within forty days after the
security required by the Act shall be allowed, he shall
be considered as not duly prosecuting his appeal, and
the respondent may move to dismiss the appeal pur-
suant to the provisions of the Act in that behalf.

CERTIFICATE OF SECURITY GIVEN.

RULE 10. The case shall be accompanied by a cer-
tificate under the seal of the court below, stating that
the appellant has given proper security to the satis-
faction of the court whose judgment is appealed from,
or of a judge thereof, and setting forth the nature of
the security to the amount of five hundred dollars as
required by the said Act, and a copy of any bond or
other instrument by which security may have been
given shall be annexed to the certificate.

CASE TO BE PRINTED AND TWENTY-FIVE COPIES DE-

POSITED WITH REGISTRAR.

RULE 11. The case shall be printed by the party
appellant, and twenty-five printed copies thereof shall

xiii
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be deposited with the Registrar for the use of the
judges and officers of the court.

2. As soon as the case has been printed the solici-
tor for appellant shall, on demand, deliver to the
solicitor for the respondent three printed copies
thereof.

FORM OF CASE.

RULE 12. The case shall be in demy quarto form.
It shall be printed on paper of good quality, and on
one side of the paper only with the printed pages to
the left, and the type shall be pica, and the 'size of the
case shall be eleven inches by eight and one-half
inches, and every tenth line shall be numbered in the
margin. Where evidence is printed there shall be a
head-line on each page, giving name of witness, and
shewing whether the evidence is examination-in-chief,
cross-examination, or as the case may be. All exhibits
shall be grouped together and printed in chronologi-
cal order. All pleadings, judgments, and other docu-
ments, shall be printed in full unless dispensed with
by the Registrar. The title page shall contain the
name of the court and province from which the ap-
peal comes, and the style of the cause, putting the ap-
pellant's name first, as follows:

A. B.
(Plaintiff or defendant, as the case may be),

Appellant;
AND

C. D.,
(Defendant or plaintiff, as the case may be),

Respondent.
The names of solicitors and agents may also be

added.

xiv
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There shall be an index at the beginning of the

case, which shall set out in detail, the entire contents
of the case in four parts as follows:

Part I. Each pleading, rule, order, entry, or other
document with its date, in chronological order.

Part II. Each witness by name, stating whether for
plaintiff or defendant, examination-in-chief or cross-

examination or as the case may be, giving the page.

Part III. Each exhibit with its description, date,

and number, in the order in which they were filed.

Part IV. All judgments in the courts below, with

the reasons for judgment, and the name of the judge
delivering the same.

2. If the appellant desires, the case may be printed

according to the regulations as to form and type in
appeals to His Majesty in Council.

CASE NOT TO BE FKLED UNLESS RULES COMPLIED WITH.

RULE 13. The Registrar shall not file the case with-

out the leave of the court, or a judge, if the foregoing
order has not been complied with, nor if it shall ap-
pear that the press has not been properly corrected,
and no costs shall be taxed for any case not prepared
in accordance with this order.

DISPENSING WITH PRINTING. ORIGINAL RECORD.

RULE 14. The court or a judge in Chambers may
dispense with the printing or copying of any of the
documents or plans forming part of the case.

2. The original record in the court appealed from

and all exhibits and documentary evidence filed in the

xv
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cause, shall be transmitted to the Registrar with the

certified case provided for in the Act.

NOTICE OF HEARING OF APPEAL.

RULE 15. After the filing of the case, a notice of
the hearing of the appeal shall be given by the appel-
lant for the next following session of the court as
fixed by the Act, or as specially convened for hearing
appeals according to the provisions thereof, if suffi-
cient time shall intervene for that purpose, and if be-
tween the filing of the case and the first day of the
next ensuing session there shall not be sufficient time
to enable the appellant to serve the notice as herein-,
after prescribed, then such notice of hearing shall be
given for the session following the then next ensuing
session.

SPECIAL NOTICE CONVENING COURT-FORM OF.

RULE 16. The notice convening the court for the
purpose of hearing election or criminal appeals, or
appeals in matters of habeas corpus, or for other pur-
poses under the provision of the Act in that behalf,
shall, pursuant to the directions of the chief justice
or senior puisn6 judge, as the case may be, be pub-
lished by the Registrar in the Canada Gazette, and
shall be inserted therein for such time before the day
appointed for such special session as the said chief
justice or senior puisn6 judge may direct, and may
be in the form given in Form A, of the Schedule to
these Rules.

FonM or NOTICE OF HEARING.

RULE 17. The notice of hearing may be in the form
given in Form B of the Schedule to these Rules.



RULES OF PRACTICE. xvii

WHEN TO BE SERVED.

Rui.3 18. The notice of hearing shall be served at
least fifteen days before the first day of the session
at which the appeal is to be heard.

How NOTICE OF HEARING TO BE SERVED.

RULE 19. Such notice shall be served on the at-
torney or solicitor, who shall have represented the
respondent in the court below, at his usual place of
business, or on the booked agent, or at the elected
domicile of such attorney or solicitor at the City of
Ottawa, and if such attorney or solicitor shall have
no hooked agent or elected domicile at the City of
Ottawa, the notice may be served by affixing the same
in some conspicuous place in the office of the Regis-
trar, and mailing on the same day a copy thereof pre-
paid to the address of such attorney or solicitor.

2. Where the validity of a statute of the Parlia-
ment of Canada is brought in question in an appeal
to the Supreme Court, notice of hearing, stating the
matter of jurisdiction raised, shall be served on the
Attorney-General of Canada.

3. When the validity of a statute of a Legislature
of a Province of Canada is brought in question in an
appeal to the Supreme Court, notice of hearing stat-
ing the matter of jurisdiction raised shall be served
on the Attorney-General of Canada and the Attorney-
General of the Province.

"THE AGENT'S BOOK."

RULE 20. There shall be kept in the office of the
Registrar of this court, a book to be called "The

B
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Agent's Book," in which all advocates, solicitors, at-
torneys and proctors practising in the said Supreme
Court may enter the name of an agent (such agent
being himself a person entitled to practise in the said
court), at the said City of Ottawa, or elect a domicile
at the said city.

SUGGESTION BY APPELLANT OR RESPONDENT WHO AP-
PEARS IN PERSON.

RULE 21. In case any appellant or respondent who
may have been represented by attorney or solicitor
in the court below, shall desire to appear in person
in the appeal, he shall immediately after the allow-
ance by the court appealed from, or a judge thereof,
of the security required by the Act, file with the
Registrar a suggestion in the form following:

"A. vs. B.
"I, C. D., intend to appear in person in this appeal.

(SIGNED) C. D."

IF NO SUGGESTION FILED.

RULE 22. If no such suggestion be filed, and until
an order have been obtained as hereinafter provided
for a change of solicitor or attorney, the solicitor or
attorney who appeared for any party in the court be-
low shall be deemed to be his solicitor or attorney in
the appeal to this court.

SUGGESTION BY APPELLANT OR RESPONDENT WHO

ELECTS TO APPEAR BY ATTORNEY.

RULE 23. When an appellant or respondent has
appeared in person in the court below, he may elect
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to appear by attorney or solicitor in the appeal, in
which case the attorney or solicitor shall file a sug-
gestion to that effect in the office of the Registrar, and
thereafter all papers are to be served on such attorney
or solicitor as hereinbefore provided.

ELECTION OF DOMICILE BY APPELLANT OR RESPONDENT
WHO APPEARS IN PERSON.

RULE 24. An appellant or respondent who appears
in person may, by a suggestion filed in the Registrar's
office, elect some domicile or place at the City of Ot-
tawa, at which all notices and papers may be served
upon him, in which case service at such place of all
notices and papers shall be deemed good service.

SERVICE WHEN APPELLANT OR RESPONDENT APPEARS

IN PERSON WITHOUT ELECTING DOMICILE.

RULE 25. In case the appellant or respondent who
shall have appeared in person in the court appealed
from, or who shall have filed a suggestion under Rule
21 shall not, before service, have elected a domicile
at the City of Ottawa, service of all papers may be
made by affixing the same in some conspicuous place
in the office of the Registrar.

CHANGING ATTORNEY OR SOLICITOR.

RULE 26. Any party to an appeal may, on an ex
parte application to the Registrar, obtain an order
to change his attorney or solicitor, and after service
of such order on the opposite party, all services of
notices and other papers are to be made on the new
attorney or solicitor.

xix



SUPREME COURT OF CANADA.

SUBSTITUTIONAL SERVICE.

RULE 27. Where personal service of any notice,
order or other document is required by these Rules,
or otherwise, and it is made to appear to the court or
a judge in Chambers that prompt personal service
cannot be effected, the court or judge in Chambers
may make such order for substitutional or other ser-
vice, or for the substitution of notice for service by
letter, public advertisement, or otherwise, as may be
just.

AFFIDAVITS OF SERVICE.

RULE 28. Affidavits of service shall state, when,
where and how and by whom such service wAs effected.

FACTUMS TO BE DEPOSITED WITH REGISTRAR.

RULE 29. At least fifteen days before the first day
of the session at which the appeal is to be heard, the
parties appellant and respondent shall each deposit
with the Registrar, for the use of the court and its
officers, twenty-five copies of his factum or points of
argument in appeal.

CONTENTS OF FACTUM.

RULE 30. The factum or points for argument in
appeal shall consist of three parts, as follows:

Part 1. A concise statement of the facts.
Part 2. A concise statement setting out clearly

and particularly in what respect the judgment is al-
leged to be erroneous. When the error alleged is
with respect to the admission or rejection of evidence,
the evidence admitted or rejected shall be stated in
full. When the error alleged is with respect to the

xx
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charge of the judge to the jury, the language of the
judge and the objection of counsel shall be set out
verbatim.

Part 3. A brief of the argument setting out the
points of law or fact to be discussed, with a particu-
lar reference to the page and line of the case and the
authorities relied upon in support of each point.
When a statute, regulation, rule, ordinance or by-law
is cited, or relied on, so much thereof as may be neces-
sary to the decision of the case shall be printed at
length.

HOW TO BE PRINTED.

RULE 31. The factum or points for argument in
appeal shall be printed in the same form and manner
as hereinbefore provided for with regard to the case
in appeal, and shall not be received by the Registrar
unless the requirements hereinbefore contained, as
regards the case, are all complied with.

MOTION BY RESPONDENT TO DISMiss APPEAL ON

GROUND OF DELAY IN FILING FACTUM.

RULE 32. If the appellant does not deposit his
factum or points for argument in appeal within the

time limited by Rule 29, the respondent shall be at
liberty to move to dismiss the appeal on the ground
of undue delay under the provisions of the Act in
that behalf.

APPELLANT MAY INSCRIBE Ex PARTE IF FACTUM NOT

FILED.

RULE 33. If the respondent fails to deposit his
factum or points for argument in- appeal within the

xxi
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said prescribed period, the appellant may set down
or inscribe the cause for hearing ex parte.

SETTING ASIDE INSCRIPTION Ex PARTE.

RULE 34. Such setting down or inscription ex
parte may be set aside or discharged upon an appli-
cation to a judge in Chambers sufficiently supported
by affidavits.

REGISTRAR TO SEAL UP FACTUMS FIRST DEPOSITED.

RULE 35. The factum or points for argument in
appeal first deposited with the Registrar shall be kept
by him under seal, and shall in no case be communi-
cated to the opposite party until the latter shall him-
self bring in and deposit his own factum or points.

INTERCHANGE OF FACTUMS.

RULE 36. As soon as both parties shall have de-
posited their said factums or points for argument in
appeal, each party shall, at the request of the other,
deliver to him three copies of his said factum or
points.

REGISTRAR TO INSCRIBE APPEALS FOR HIEARING.

RULE 37. Appeals shall be set down or inscribed
for hearing in a book to be kept for that purpose by
the Registrar, at least fourteen days before the first
day of the session of the court fixed for the hearing of
the appeal. But no appeal shall be so inscribed
which shall not have been filed twenty clear days be-
fore said first day of said session, without the leave
of the court or a judge in Chambers.
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COUNSEL AT HEARING.

RULE 38. Except by leave on special grounds no
more thdn two counsel on each side shall be heard on
any appeal, and but one counsel shall be heard in
reply. Three hours on each side will be allowed for
the argument, and no more, without special leave of
the court. The time thus allowed may be apportioned
between the counsel on the same side at their discre-
tion.

POSTPONEMENT OF HEARING.

RULE 39. The court may in its discretion post-
pone the hearing until any future day during the
same session, or at any following session.

DEFAULT BY PARTIES IN ATTENDING HEARING.

RULE 40. Appeals shall be heard in the order in
which they have been set down, and if either party
neglect to appear at the proper day to support or re-
sist the appeal, the court may hear the other party,
and may give judgment without the intervention of
the party so neglecting to appear, or may postpone
the hearing upon such terms as to payment of costs
or otherwise as the court shall direct.

JUDGMENTS-HOW TO BE SIGNED.

RULE 41. All orders and judgments of the court
shall be settled and signed by the Registrar.

ENTRY OF JUDGMENT.

RULE 42. The solicitor for the successful party
shall obtain an appointment from the Registrar for
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settling the judgment, and shall serve a copy of the
draft minutes and a copy of the appointment upon
the solicitor for the opposite party two clear days at
least before the time fixed for settling the judgment.
The Registrar shall satisfy himself in such manner
as he may think fit that service of the minutes of
judgment and of the notice of appointment has been
duly effected.

RULE 43. If any party fails to attend the Regis-
trar's appointment for settling the draft of any judg-
ment, the Registrar may proceed to settle the draft
in his absence.

RULE 44. Where the successful party neglects or
refuses to obtain an appointment to settle the minutes
of judgment, the Registrar may give the conduct of
the proceedings to the opposite party.

RULE 45. The Registrar may adjourn any appoint-
inent for settling the draft of any judgment or order
to such time as he may think fit, and the parties who
attended the appointment shall be bound to attend
such adjournment without further notice.

RULE 46. Notwithstanding the preceding rules, the
Registrar shall in any case in which the court or a

judge may think it expedient, settle any judgment or

order without making any appointment, and without

notice to any party.

RULE 47. Any party dissatisfied with the minutes

of judgment as settled by the Registrar may move the

court to vary the minutes as settled, upon serving
the solicitor for the opposite party with two clear

days' notice of his motion, and the said motion shall

be brought on for hearing at the nearest convenient

session of the court, but the said motion shall not

xxiv
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stay the entry of the judgment, if the Registrar is of

the opinion that the motion is frivolous or would un-
reasonably prejudice the successful party, unless a
judge of the Supreme Court shall otherwise order.
Such a motion shall be based only on the ground that
the minutes as settled do not in some one or more
respects specified in the notice of motion accord with
the judgment pronounced by the court.

RULE 48. Every judgment shall be dated as of the
day on which such judgment is pronounced, unless
the court shall otherwise order, and the judgment
shall take effect from that date; provided that by spe-
cial leave of the court or a judge a judgment may be
ante-dated or postdated.

RULE 49. Every judgment or order made in any
cause or matter requiring any person to do an act
thereby ordered shall state the time, or the time after
service of the judgment or order, within which the
act is to be done, and upon the copy of the judgment
or order which shall be served upon the person re-
quired to obey the same, there shall be indorsed a
memorandum in the words or to the effect following,
viz.: "If you, the within-named A. B., neglect to obey
this judgment (or order) by the time therein limited,
you will be liable to process .of execution for the pur-
pose of compelling you to obey the same."

ADDING PARTIES BY SUGGESTION.

RULE 50. In any case not already provided for by
the Act, in which it becomes essential to make an ad-
ditional party to the appeal, either as appellant or
respondent, and whether such proceeding becomes
necessary in consequence of the death or insolvency

xy
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of any original party, or from any other cause, such
additional party may be added to the appeal by filing
a suggestion, which may be in the Form C in the
Schedule to these Rules.

SUGGESTION MAY BE SET ASIDE.

RULE 51. The suggestion referred to in the next
preceding Rule may be set aside on motion, by the
court or a judge thereof.

SERVICE OF NOTICE.

RULE 52. Notice of the filing of such suggestion
shall be served upon the other party or parties to the
appeal.

DETERMINING QUESTIONS OF FACT ARISING ON MOTION.

RULE 53. Upon any motion to set aside a sugges-
tion, the court or a judge thereof may, in their or his
discretion, direct evidence to be taken before a proper
officer for that purpose or may direct that the parties
shall proceed in the proper court for that purpose, to
have any question tried and determined, and in such
case all proceedings in appeal may be stayed until
after the trial and determination of the said question.

MOTIONS.

RULE 54. All interlocutory applications in appeals
shall be made by motion, supported by affidavit to be
filed in the office of the Registrar. The notice of
motion shall be served at least four clear days before
the time of hearing.
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NOTICE OF MOTION, HOW SERVED.

RULE 55. Such notice of motion may be served

upon the solicitor or attorney of the opposite party
by deiivering a copy thereof to the booked agent, or
at the elected domicile of such solicitor or attorney
to whom it is addressed, at the City of Ottawa. If the
solicitor or attorney has no booked agent, or has
elected no domicile at the City of Ottawa, or if a party
to be served with notice of motion has not elected a
domicile at the City of Ottawa, such notice may be
served by affixing a copy thereof in some conspicuous
place in the office of the Registrar of this court.

AFFIDAVITS IN SUPPORT OF MOTION.

RULE 56. Service of a notice of motion shall be
accompanied by copies of affidavits filed in support
of the motion.

SETTING DowN MOTIONS.

RULE 57. Motions to be made before the court are
to be set down in a list or paper, and are to be called
on each morning of the session before the hearing of
appeals is proceeded with.

. EXAMINATION ON AFFIDAVIT.

RULE 58. Any party desiring to cross-examine a
deponent who has made an affidavit filed on behalf
of the opposite party, may, by leave of a judge in
chambers, serve upon the party by whom such affi-
davit has been filed, or his solicitor, a notice in writ-
ing, requiring the production of the deponent for
cross-examination before the Registrar or a commis-
sioner for taking affidavits in the court; such notice
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shall be served within such time as the Registrar may
specially appoint; and unless such deponent is pro-
duced acordingly, his affidavit shall not be used as
evidence unless by the special leave of the court or a
judge in chambers. The party producing such depon-
ent for cross-examination shall not be entitled to de-
mand the expenses thereof in the first instance from
the party requiring such production unless the Regis-
trar so direct.

APPEAL ABANDONED BY DELAY.

RULE 59. Unless the appeal is brought on for hear-
ing by the appellant within one year next after the
security shall have been allowed, it shall be held to
have been abandoned without any order to dismiss
being required, unless the court or a judge shall other-
wise order.

INTERVENTION.

RULE 60. Any person interested in an appeal be-
tween other parties may, by leave of the court or a
judge, intervene therein upon such terms and condi-
tions and with such rights and privileges as the court
or judge may determine.

2. The costs of such intervention shall be paid by
such party or parties as the Supreme Court shall

order.

RE-HEARING.

RULE 61. There shall be no re-hearing of an appeal

except by the leave of the court on a special applica-

tion, or at the instance of the court.
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DISCONTINUANCE.

RULE 62. When a notice of discontinuance has

been given by an appellant to a respondent, the latter

shall be entitled to have his costs taxed by the Regis-
trar without any order, unless the notice of discon-
tinuance is served after the appeal has been inscribed
for hearing in the Supreme Court. In the latter
event, such order shall be made by the court as to
costs and otherwise as to the court may seem meet.

RULEs APPLICABLE TO EXCHEQUER APPEALS.

RULE 63. The foregoing Rules shall be applicable
to appeals from the Exchequer Court of Canada, ex-
cept in so far as the Exchequer Court Act has other-
wise provided.

RULES NOT APPLICABLE TO CRIMINAL APPEALS, NOR
HABEAS CORPUS.

RULE 64. The foregoing Rules shall not, except as
hereinbefore provided, apply to criminal appeals, nor
to appeals in matters of habeas corpus under section
62 of the Act.

CASE IN CRIMINAL APPEALS AND HABEAS CORPUS.

RULE 65. Criminal appeals may be heard on a writ-
ten case certified under the seal of the court appealed
from and in which case shall be included all judg-
ments and opinions pronounced in the courts below.
The appellant shall also file six type-written or
printed copies of the case with a memorandum of the
points for argument except in so far as dispensed with
by the Registrar.
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2. In appeals in habeas corpus cases under section
62 of the Act, a printed or type-written case contain-
ing the material before the judge appealed from, and
the judgment of the said judge, together with a mem-
orandum of the points for argument, except in so far
as dispensed with by the Registrar, shall be filed.

WHEN CASE TO BE FILED.

RULE 66. In criminal appeals and in appeals in
cases of habeas corpus under section 62 of the Act,
unless the court or a judge in chambers shall other-
wise order, the case shall be filed fifteen clear days
before the day of the session of the court at which
the appeal is proposed to be heard.

NOTICE OF HEARING IN CRIMINAL APPEALS AND IN AP-

PEALS IN MATTERS OF HABEAS CORPUS.

RULE 67. In cases of criminal appeals and appeals
in matters of habeas corpus under section 62 of the
Act, notice of hearing shall be served at least five
days before the day of the session at which the appeal
is proposed to be heard.

ELECTION APPEALS.

RULE 68. Except as otherwise provided by the Do-
minion Controverted Elections Act, and by the three
following Rules, the Supreme Court Rules shall, so
far as applicable, apply to appeals in controverted
election cases.

RULE 69. In controverted election appeals the
party appellant shall obtain from the Registrar, upon
payment of the usual charges therefor, a certified
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copy of the record or of so much thereof as a judge
in Chambers may direct to be printed, and shall have
forty (40) copies of the said certified copy printed
in the same form as herein provided for the case in
ordinary appeals, and immediately after the com-
pletion of the printing shall deliver to the Registrar
thirty (30) of such printed copies, twenty-five (25).
thereof for the use of the court and its officers and
five (5) thereof for the use of the respondent, and to
be handed by the Registrar to the respondent or his
solicitor or booked agent upon application made
therefor.

2. For printing in election appeals the same fees
shall be allowed on taxation as for printing the Case
in ordinary appeals.

FIXING TIME OF HEARING.

RULE 70. As soon as the Registrar shall have re-
ceived the record duly certified by the clerk of the
election court, the appellant shall apply on notice
to a judge in chambers to have a day fixed for the
hearing and to have the appeal set down, and on one
week's default the respondent may move to dismiss
the appeal.

ORDER DISPENSING WITH PRINTING OF RECORD OR
FACTUM IN ELECTION APPEALS.

RULE 71. In election appeals a judge in Chambers
may, upon the application of the appellant or respond-
ent, make an order dispensing with the printing of
the whole or any part of the record, and may also
dispense with the delivery of any factum or points
for argument in appeal.
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HABEAS CORPUS.

RULE 72. Applications for writs of habeas corpus
ad subjicioudum shall be made by motion for an order
which, if the judge so direct, may be made absolute
ex parte for the writ to issue in the first instance; or
the judge may direct a summons for the writ to issuer
and the judge in his discretion may refer the applica-
tion to the court. Such summons and order may be
in the Forms D and E respectively set out in the
Schedule to these Rules.

RULE 73. If a summons for the writ to issue is

granted, a copy thereof shall be served upon the At-
torney-General of the Province in which the warrant
of commitment was issued, and shall be returnable
within such time as the summons shall direct.

RULE 74. On the argument of the summons for a
writ to issue, the judge may in his discretion, direct
an order to be drawn up for the prisoner's discharge
instead of waiting for the return of the writ, which
order shall be a sufficient warrant to any gaoler or
constable or other person for his-discharge.

RULE 75. The writ of habeas corpus shall be served
personally, if possible, upon the party to whom it is
directed; or if not possible, or if the writ be directed
to a gaoler or other public official, by leaving it with
a, servant or agent of the person confining or re-
straining at the place where the prisoner is confined or
restrained, and if the writ be directed to more than
one person, the original delivered to or left with such
principal person, and copies served .or left on each of
the other persons in the same manner as the writ.
Such writ of habeas corpus may be in the Form F
set out in the Schedule to these Rules.

xxxii



R.ULES OF PRACTICE.

RULE 76. If a writ of habeas corpus be disobeyed
by the person to whom it is directed, application may
be made to the judge or the court on an affidavit of
service and disobedience, for an attachment for con-
tempt. The affidavit of service may be in the Form
G set out in the Schedule to these rules.

RULE 77. The return to the writ of habeas corpus
shall contain a copy of all the causes of the prisoner's
detention indorsed on the writ, or on a separate
schedule annexed to it.

RULE 78. The return may be amended or another
substituted for it by leave of the court or a judge.

RULE 79. When a return to the writ of habeas cor-
pus is made, the return shall first be read, and motion
then made for discharging or remanding the prisoner,
or amending or quashing the return.

REFERENCES.

RULE 80. Whenever a reference is made to the
court by the Governor in Council or by the Board of
Railway Commissioners for Canada, the case shall
only be inscribed by the Registrar upon the direction
and order of the court or a judge thereof, and factums
shall thereafter be fyled by all parties to the refer-
ence in the manner and form and within the time re-
quired in appeals to the court.

APPEALS FROM BOARD OF RAILWAY COMMISSIONERS.

RULE 81. Whenever an appeal is taken from any
decision of the Board of Railway Commissioners for

Canada pursuant to the provisions of the Railway
Act, the appeal shall be upon a case to be stated by
the parties, or in the event of difference, to be settled

0
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by the said Board or the chairman thereof, and the
case shall set forth the decision objected to, and so
much of the affidavits, evidence and documents as are
necessary to raise the question for the decision of the
court.

2. All the Rules of the Supreme Court from 1 to
62, both inclusive, shall be applicable to appeals from
the said Board of Railway Commissioners for Canada,
except in so far as the Railway Act otherwise pro-
vides.

THE REGISTRAR'S JURISDICTION.

RULE 82. The transaction of any business and the
exercise of any authority and jurisdiction in respect
of the same, which by virtue of any statute or custom,
or by the practice of the court, was, on the 23rd day
of June, 18S7, or might thereafter be done, transacted
or exercised by a judge of the court sitting in cham-
bers, except the granting of writs of habeas corpus
and adjudicating upon the return thereof, and the
granting of writs of certiorari, may be transacted and
exercised by the Registrar.

RULE 83. In case any matter shall appear to the
said Registrar to be proper for the decision of a judge,
the Registrar may refer the same to a judge, and the
judge may either dispose of the matter, or refer the
same back to the Registrar, with such directions as
he may think fit.

RULE 84. Every order or decision made or given
by the said Registrar sitting in chambers shall be as
valid and binding oh all parties concerned, as if the
same had been made or given by a judge sitting in
chambers.
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RULE 85. All orders made by the Registrar sitting
in chambers shall be signed by the Registrar.

RULE 86. Any person affected by any order or de-
cision of the Registrar, except as otherwise in these
Rules provided, may appeal therefrom to a judge of
the Supreme Court.

RULE 87. All appeals from the Registrar to a judge
of the court shall be by motion on notice setting forth
the grounds of objection, and served within four days
after the decision complained of, and two clear days
before the day fixed for hearing the same, or served
within such other time as may be allowed by a judge
of the said court or the Registrar.

RULE 88. Appeals from the Registrar to a judge
of the court shall be brought on for hearing on the
first Monday after the expiry of the delays provided
for by the next preceding rule, or so soon thereafter
as the same can be heard, and shall be set down not
later than the preceding Saturday in a book kept for
that purpose in the Registrar's office.

RULE 89. For the transaction of business under
these rules, the Registrar, unless absent from the
city, or prevented by illness or other necessary cause,
shall sit every juridical day, except during the vaca-
tions of the court, at 11 a.m., or such other hour as
he may specify from time to time by notice posted in
his office.

FEES TO BE PAID REGISTRAR.

RULE 90. The fees mentioned in Form H set out
in the Schedule to these rules shall be paid to the
Registrar by stamps to be prepared for that purpose.
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COSTS.

RULE 91. Costs in appeal between party and party
shall be taxed pursuant to the tariff of fees contained
in Form I set out in the Schedule to these rules.

RULE 92. The court or a judge may direct a fixed
sum for costs to be paid in lieu of directing the pay-
ment of costs to be taxed.

RULE 93. In any case in which by the order or
direction of the court, or judge, or otherwise, a party
entitled to receive costs is liable to pay' costs to any
other party, the Registrar may tax the costs such
party is so liable to pay, and may adjust the same by
way of deduction or set-off, or may, if he shall think
fit, delay the allowance of the costs such party is en-
titled to receive until he has paid or tendered the costs
he is liable to pay; or such officer may allow or cer-
tify the costs to be paid, and direct payment thereof,
and the same may be recovered by the party entitled
thereto, in the same manner as costs ordered to be
paid may be recovered. This rule shall not apply to
appeals from the Province of Quebec.

RULE 94. The Registrar may, whenever he deems
it advisable, reserve any question arising on the taxa-
tion of costs for the opinion of a judge.

RULE 95. The Registrar shall, for the purpose of
any proceeding before him, have power and authority
to administer oaths and examine witnesses, and
shall in relation to the taxation of costs have author-
ity to direct the production of such books, papers and
documents as he shall deem necessary.

RULE 96. Any person who may be dissatisfied with
the allowance or disallowance by the Registrar, in
any bill of costs taxed by him, of the whole or any
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part of any items, may, at any time before the certi-
ficate or allocatur is signed, or such earlier time as
may in any case be fixed by the Registrar, deliver to
the other party interested therein, and carry in before
the Registrar, his objection in writing to such allow-
ance or disallowance, specifying therein by a list, in
a short and concise form, the items or parts thereof
objected to, and the grounds and reasons for such ob-
jections, and may thereupon apply to the Registrar to
review the taxation in respect of the same. The Regis-
trar may, if he shall think fit, issue, pending the con-
sideration of such objections, a certificate of taxation
or allocatur for or on account of the remainder of the
bill of costs, and such further certificate or allocatur
as may be necessary shall be issued by the Registrar
after his decision upon such objections.

RULE 97. Upon such application the Registrar
shall reconsider and review his taxation upon such
objections, and he may, if he shall think fit, receive
further evidence in respect thereof.

RULE 98. Any party who may be dissatisfied with

the certificate or allocatur of the Registrar as to any
item which may have been objected to as aforesaid,
may within two days from the date of the certificate
or allocatur, or such other time as the Registrar at
the time he signs his certificate or allocatur may al-
low, appeal to a judge of the Supreme Court from the
taxation as to the said item, and the judge may there-
upon make such order as to him may seem just; but
the certificate or allocatur of the Registrar shall be
final and conclusive as to all matters which shall not
have been objected to in manner aforesaid.

RULE 99. Such appeal shall be heard and deter-

mined by the judge upon the evidence, which shall
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have been brought in before the Registrar and no fur-
ther evidence shall be received upon the hearing there-
of, unless the judge shall otherwise direct, and the
costs of such appeal shall be in the discretion of the
judge.

CRoss-APPEALS.

RULE 100. It shall not, under any circumstances,
be necessary for a respondent to give notice of motion
by way of cross-appeal, but if a respondent intends
upon the hearing of an appeal to contend that the
decision of the court below should be varied, he shall,
within fifteen days after the security has been ap-
proved, or such further time as may be prescribed by
the court or a judge in chambers, give notice of such
intention to all parties who may be affected thereby.
The omission to give such notice shall not in any way
interfere with the power of the court on the hearing
of an appeal to treat the'whole case as open, but may,
in the discretion of the court, be ground for an ad-
journment of the appeal, or for special order as to
costs.

RULE 101. The respondent who gives a notice of
cross-appeal shall deposit a printed factum or points
for argument in appeal with the Registrar in the
manner hereinbefore provided as regards the principal
appeal, and the parties upon whom such notice has
been served shall also deposit their printed factum
in the manner hereinbefore provided as regards the
principal appeal. Factums on the cross-appeal shall
be interchanged between the parties as hereinbefore
provided as to the principal appeal. The factum on
the cross-appeal may be included in the factum on

the main appeal.
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TRANSLATION OF FACTUM.

RULE 102. Any judge may require that the factum
or points for argument in appeal of any party shall
be translated into the language with which such judge
is most familiar, and in that case the judge shall
direct the Registrar to cause the same to be translated
and shall fix the number of copies of the translation
to be printed, and the time within which the same
shall be deposited with the Registrar, and the party
depositing such factum shall thereupon cause the
same forthwith to be printed at his own expense, and
such party shall not be deemed to have deposited his
factum until the required number of the printed cop-
ies of the translation shall have been deposited with
the Registrar.

TRANSLATIONS OF JUDGMENTS AND OF OPINIONS OF

JUDGES OF COURT BELOW.

RULE 103. Any judge may also require the Regis-
trar to cause the judgments and opinions of the judges
in the court below to be translated, and in that case
the judge shall fix the number of copies of the trans-
lation to be printed and the time within which they
shall be deposited with the Registrar, and such trans-
lation shall thereupon be printed at the expense of
the appellant.

PAYMENT OF MONEY INTO COURT.

RULE 104. Money required to be paid into court
shall be paid into the Bank of Montreal at its Ottawa
agency, or such other bank as shall be approved of by
the Minister of Finance.

2. The person paying money into court shall obtain
0
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from the Registrar a direction to the bank to receive
the money.

3. The bank receiving money to the credit of any
cause or matter shall give a receipt therefor in dupli-
cate; and one copy shall be delivered to the party mak-
ing the deposit, and the other shall be posted or de-
livered the same day to the Registrar.

4. The stamps for the fees payable on money paid
into court shall be affixed to the receipt directed by
this Rule to be posted or delivered to the Registrar.

PAYMENT OF1 MONEY OUT OF COURT.

RULE 105. If money is to be paid out of court, an

order of the court or a judge in chambers must be
obtained for that purpose, upon notice to the opposite
party.

HOw MADE.

RULE 106. Money ordered to be paid out of court

is to be so paid upon the cheque of the Register, coun-

ter-signed by a judge.

FORMAL OBJECTIONS.

RULE 107. No proceeding in the said court shall

be defeated by any formal objection.

EXTENDING OR ABRIDGING TIME.

RULE 10S. In any appeal or other proceeding the

court or a judge in chambers may by order, enlarge

or abridge the time for doing any act, or taking any

proceeding upon such (if any) terms as the justice

of the case may require, and such order may be

granted, although the application for the same is not
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made until after the expiration of the time appointed
or allowed.

NON-COMPLIANCE TWITH RULES.

RULE 109. The court or a judge may, under special
circumstances, excuse a party from complying with
any of the provisions of the Rules.

REGISTRAR TO KEEP NECESSARY BOOKS.

RULE 110. The Registrar is to keep in his office all
appropriate books for recording the proceedings in all
suits and matters in the said Supreme Court.

ADJOURNMENT IF NO QUORUM.

RULE 111. If it happens at any time that the num-
ber of judges necessary to constitute a quorum for the
transaction of the business to be brought before the
court is not present, the judge or judges then present
may adjourn the sittings of the court to the next or
some other day, and so on from day to day until a
quorum shall be present.

COMPUTATION OF TIME.

RULE 112. In all cases in which any particular
number of days not expressed to be clear days is pre-
scribed by the foregoing rules, the same shall be
reckoned exclusively of the first day, and inclusively
of the last day, unless such last day shall happen to
fall on a Sunday, or a day appointed by the Governor-
General for a public fast or thanksgiving, or any other
legal holiday or non-juridical day, as provided by the
statutes of the Dominion of Canada.
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OTHER NON-JURIDICAL DAYS.

RULE 113. Where any limited time less than six
days from or after any date or event is appointed or
allowed for doing any act or taking any proceedings,
Sundays and other days on which the offices are closed
shall not be reckoned in the computation of such lim-
ited time.

RULE 114. Where the time for doing any act or
taking any proceeding expires on a Sunday, or other
day on which the offices are closed, and by reason
thereof such act or proceeding cannot be done or
taken on that day, such act or proceeding shall, so
far as regards the time of doing or taking the same,
be held to be duly done or taken, if done or taken on
the day on which the offices shall next be open.

RULE 115. Services of notices, summonses, orders,
and other proceedings, shall be effected before the
hour of six in the afternoon, except on Saturdays,
when it shall be effected before the hour of two in the
afternoon. Service effected after six in the afternoon
on any week-day except Saturday shall, for the pur-
pose of computing any period of time subsequent to
such service, be deemed to have been effected on the
following day. Service effected after two in the after-
noon on Saturday shall for the like purpose be deemed
to have been effected on the following Monday.

SITTINGS AND VACATIONS.

RULE 116. The office of the Supreme Court shall be
open between the hours of ten o'clock in the forenoon
and four o'clock in the afternoon (except on Satur-
days, when it shall close at one o'clock), every day in
the year except statutory holidays, and Long Vaca-
tion and Christmas Vacation.
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2. During Vacation the office shall be open be-

tween the hours of ten o'clock in the forenoon and one

o'clock in the afternoon.

CHRISTMAS VACATION.

RULE 117. There shall be a vacation at Christmas,
commencing on the 15th of December and ending on
the 10th of January.

LONG VACATION.

RULE 118. The Long Vacation shall comprise the
months of July and August.

VACATION IN COMPUTATION OF TIME.

RULE 119. The time of the Long Vacation or the
Christmas Vacation shall not be reckoned in the com-
putation of the times appointed or allowed by these
Rules for the doing of any act.

WRITS.

RULE 120. A judgment or order for the payment
of money against any party to an appeal other than
the Crown, may be enforced by writs of fieri facias
against goods, and ficri facias against land.

RULE 121. A judgment or order requiring any per-
son to do any act other than the payment of money
or to abstain from doing anything may be enforced
by writ of attachment, or by committal.

RULE 122. Writs of fieri facias against goods and
lands shall be executed according to the exigency
thereof, and may be in the Form J set out in the
Schedule to these rules.
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RULE 123. Upon the return of the sheriff or other
officer, as the case may be, of "lands or goods on
hand for want of buyers," a writ of venditioni ex-
ponas may issue to compel the sale of the property
seized. Such writ may be in the Form K set out in
the Schedule to these rules.

RULE 124. In the mode of selling lands and goods
and of advertising the same for sale, the sheriff or
other officer is, except in so far as the exigency of the
writ otherwise requires, or as is otherwise provided
by these rules, to follow the laws of his province
applicable to the execution of similar writs issuing
from the highest court or courts of original jurisdic-
tion therein.

RULE 125. A writ of attachment shall be executed
according to the exigency thereof.

RULE 126. No writ of attachment shall be issued
without the order of the court or a judge. It may be
in the Form L set out in the Schedule to these rules.

RULE 127. In these Rules the term "writ of execu-
tion" shall include writs of fieri facias against goods
and against lands, attachment and all subsequent
writs that may issue for giving effect thereto. And
the term "issuing execution against any party," shall
mean the issuing of any such process against his per-
son or property as shall be applicable to the case.

RULE 128. All writs shall be prepared in the office
of the Attorney-General, or by the attorney or solici-
tor suing out the same, and the name and the address
of the attorney or solicitor suing out the same, and if
issued through an agent, the name and residence of
the agent also, shall be indorsed on such writ, and
every such writ shall before the issuing thereof be
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sealed at the office of the Registrar, and a praecipe
therefor shall be left at the said office, and thereupon
an entry of issuing such writ, together with the date
of sealing and the name of the attorney or solicitor
suing out the same, shall be made in a book to be kept

in the Registrar's office for that purpose, and all writs

shall be tested of the day, month and year when is-
sued. A praecipe for a writ may be in the Form M

set out in the Schedule to these rules.

RULE 129. No writ of execution shall be issued

without the production to the officer by whom the
same shall be issued of the judgment or order upon
which the execution is to issue, or an office copy there-
of shewing the date of entry. And the officer shall
be satisfied that the proper time has elapsed to en-
title the judgment creditor to execution.

RULE 130. In every case of execution the party en-
titled to -execution may levy the interest, poundage
fees and expenses of execution over and above the
sum recovered.

RULE 131. Every writ of execution for the recov-
ery of money shall be indorsed with a direction to the
sheriff, or other officer to whom the writ is directed,
to levy the money really due and payable and sought
to be recovered under the judgment or order, stating
the amount, and also to levy interest thereon if sought
to be recovered, at the rate of five per cent. per an-
num, from the time when the judgment or order was
entered up.

RULE 132. A writ of execution, if unexecuted, shall
remain in force for one year only, from its issue, un-
less renewed in the manner hereinafter provided; but
such writ may, at any time before its expiration, by
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leave of the court or a judge, be renewed by the party is-
suing it for one year from the date of such renewal, and
so on from time to time during the continuance of
the renewed writ, either by being marked in the mar-
gin with a memorandum signed by the Registrar or
acting Registrar of the court, stating the date of the
day, month and year of such renewal, or by such party
giving a written notice of renewal to the sheriff,
signed by the party or his attorney, and having the
like memorandum; and a writ of execution so re-
newed shall have effect, and be entitled to priority
according to the time of the original delivery thereof.

RULE 133. The production of a writ of execution,
or of the notice renewing the same, purporting to be
marked with the memorandum in the last preceding
Rule mentioned, shewing the same to have been re-
newed, shall be primd facie evidence of its having
been so renewed.

RULE 134. As between the original parties to a
judgment or order, execution may issue. at any time
within six years from the recovery of the judgment
or making of the order.

RULE 135. Where six years have elapsed since the
judgment or order, or any change has taken place by
death or otherwise in the parties entitled or liable to
execution, the party alleging himself to be entitled
to execution may apply to the court or a judge for
leave to issue execution accordingly. And the court
or judge may, if satisfied that the party so applying
is entitled-to issue execution, make an order to that
effect. And the court or judge may impose such
terms as to costs or otherwise as shall seem just.

RULE 136. Any party against whom judgment has
been given, or an order made, may apply to the court
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or a judge for a stay of execution or other relief
against such a judgment or order, and the court or
judge may give such relief and upon such terms as
may be just.

RULE 137. Any writ may at any time be amended
by order of the court or judge upon such conditions
and terms as to costs and otherwise as may be thought
just, and any amendment of a writ may be declared
by the order authorizing the same to have relation
back to the date of its issue, or to any other date or
time.

RULE 138. Sheriffs and coroners shall be entitled
to the fees and poundage set out in Form N of the
Schedule to these rules.

RULE 139. Every order of a judge in chambers may
be enforced in the same manner as an order of the
court to the same effect, and it shall in no case be
necessary to make a judge's order a rule or order of
the court before enforcing the same.

RULE 140. No execution can issue on a judgment
or order against the Crown for the payment of money.
Where, in any appeal, there may be a judgment or
order against the Crown directing the payment of
money for costs, or otherwise, the Registrar may, on
the application of the party entitled to the money,
certify to the Minister of Finance the tenor and pur-
port of the judgment or order, and such certificate
shall be by the Registrar sent to or left at the office of
the Minister of Finance.

ACTING REGISTRAR.

RULE 141. In the absence of the Registrar through
illness or otherwise, the Chief Justice or acting Chief
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Justice may appoint an acting Registrar to perform
the duties of the Registrar, and all powers and author-
ities vested in the Registrar may be exercised by the
acting Registrar.

INTERPRETATION.

RULE 142. In the preceding rules, unless the
context otherwise requires, "judge" or "judge of the
court" means any judge of the Supreme Court, and
the expression "judge of the Supreme Court in cham-
bers" or "judge in chambers" shall also include the
Registrar sitting in chambers under the powers con-
ferred upon him by rules 82 to 89 inclusive.

RULE 143. In the preceding rules the following
words have the several meanings hereby assigned to
them over and above their several ordinary meanings,
unless there be something in the subject or context
repugnant to such construction, that is to say:

(1) Words importing the singular number include
the plural number, and words importing the plural
number include the singular number.

(2) Words importing the masculine gender in-
clude females.

(3) The word "party" or "parties" includes a
body politic or corporate, and also His Majesty The
King, and His Majesty's Attorney-General.

(4) The word "affidavit" includes affirmation.

(5) The words "the Act" mean "The Supreme
Court Act."

(6) The word "month" means calendar month
where lunar months are not expressly mentioned.
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SCHEDULE TO THE SUPREME COURT RULES.

FORM A. I

NOTICE CALLING SPECIAL SESSION.

DOMINION OF

CANADA.

The Supreme Court will hold a special session at
the City of Ottawa on the

day of , 19 , for the pur-
pose of hearing causes and disposing of such other
business as may be brought before the court, (or for
the purpose of hearing election appeals, criminal ap-
peals, or appeals in cases of habeas corpus, or for the
purpose of giving judgments only, as the case may
be).

By order of the Chief Justice, or by order of Mr.
Justice

(Signed). E. R. C.
Registrar.

Dated this day of , 19

FORM B.

FORM OF NOTICE OF HEARING APPEAL.

IN THE SUPREME COURT

or CANADA.

J. A., appellant, v. A. B., respondent. Take notice
that this appeal will be heard at the next session of
the court, to be held at the City of Ottawa on
the day of , 19

To , appellant's solicitor or attor-
ney, or appellant in person.

Dated this day of , 19
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FORM C.

SUGGESTION OF DEATH, INSOLVENCY, &C.

A. v. B.

It is required owing (to the death, insolvency, or

as the case may be) that be made a
party (appellant or respondent) to this appeal.

(Signed). C. D.

FORM D.

SUMMONS FOR WRIT OF HABEAS CORPUS
AD SUBJICIENDUM.

IN THE SUPREME COURT
OF CANADA.

The Honourable Mr. Justice

(Style of Cause).

Upon reading the several affidavits of, &c., filed
the day of , 19 , and upon

hearing Mr. of counsel (or the solicitor for

It is ordered that all parties concerned attend be-
fore me (or before the Honourable Mr. Justice

, or before the court, as the case may be)
at the Supreme Court Building, Ottawa, on the

day of , 19 , at the hour of
in the noon, to shew cause why a writ of
habeas corpus should not issue directed to
to have the body of before a judge of the
Supreme Court at the Supreme Court Building in
the City of Ottawa, forthwith to undergo, etc.

Dated, etc.
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FORM E.

ORDER FOR WRIT OF HABEAS CORPUS AD SUBJICIENDUM.

IN THE SUPREME COURT

OF CANADA.

Upon reading the several affidavits of, etc., filed
the day of , 19 , and

upon hearing counsel (or the solicitors) on both
sides (or as the case may be) -

It is ordered that a writ of habeas corpus issue
directed to , to have the body of A. B.
before me (or the Honourable Mr. Justice )
at the Supreme Court Building in the City of Ottawa,
on the day of at the hour
of to undergo and receive, etc.

Dated, etc.

FORM F.

WRIT OF HABEAS CORPUS AD SUBJICIENDUM.

Edward, by the Grace of God, etc., to
greeting:

We command that you have in the Supreme Court
of Canada before the Honourable Mr. Justice

at the Supreme Court Building in the
City of Ottawa, on the day of ,
the body of A. B. being taken and detained under
your custody as is said, together with the day and
cause of his being taken and detained, by whatsoever
name he may be called therein, to undergo and re-
ceive all and singular such matters and things as
Our Judge shall then and there consider of concern-
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ing him in this behalf; and have you there then this
Our writ.

Witness, etc.
To be indorsed,

By order of Mr. Justice
This writ was issued by, etc.

FORM G.

AFFIDAVIT OF SERVICE OF WRIT OF HABEAS CORPUS
AD SUBJICIENDU1\f.

IN THE SUPREME COURT
or CANADA.

I, A. B., of, etc., make oath and say:

1. That I did on the day of
19 , personally serve C. D. with a writ of habeas
corpus issued out of and under the seal of this Hon-
ourable Court, directed to the said C. D., commanding
him to have the body of before ( )
immediately to undergo, etc., (describe the direction
and mandatory part of the writ), by delivering such
writ of habeas corpus to the said C. D., personally at

in the Province of

Sworn, etc.

FORM H.

TARIFF OF FEES TO BE PAID TO THE REGISTRAR OF THE

SUPREME COURT OF CANADA.

On entering every appeal ................ $10 00
On entering every judgment; decree or order

in the nature of a final judgment ........ 10 00
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On entering every other judgment, decree or
order ................................ 2 00

On filing every document or paper .......... . 10
Every search..... ........................ 25
Every appointment ..... .................. 50
Every enlargement of any appointment, or on

application in chambers................. 50

The foregoing items are not to apply to
criminal appeals or appeals in matters
of habeas corpus arising out of a
criminal charge.

On sealing every writ (besides filing) ........ 2 00
Amending every document, writ or other paper. 50
Taxing every bill of costs (besides filing) .... 1 00
Every allocatur ........................... 1 00
Every fiat .... ........................... 50
Every reference, inquiry, examination or other

special matter referred to the Registrar, for
every meeting not exceeding one hour.... 1 00

Every additional hour or less ............... 1 00
For every report made by the Registrar upon

such reference, etc.................... 1 00
Upon payment of money into court, or deposited

with the Registrar, every sum under
$200.00 ........ ...................... 1 00

A percentage on money over $200.00
paid in at the rate of one per cent.

Receipt for money ......................... 25
Comparing, examining and certifying transcript

record on appeal to the Privy Council .... 10 00
Comparing any other document, paper or pro- -

ceeding with the original on file or deposit
in the Registrar's office, per folio ........ 21
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Every other certificate required from Registrar. 1 00
Copy of any document, paper or proceeding or

any extract therefrom, per folio .......... 10
Every affidavit, affirmation or oath adminis-

tered by Registrar ..................... 25
Every commission or order for examination of

witnesses ............................ 1 50

FORM I.

TARIFF OF FEES.

To be taxed between party and party in the Supreme
Court of Canada:

On stated case required by section 73 of the Act
when prepared and agreed upon by the par-
ties to the cause, including attendance on
the judge to settle the same, if necessary, to
each party ..... .................... $25 00

Notice of appeal .......................... 4 00
On consent to appeal directly to the Supreme

Court from the court of original jurisdic-
tion...... ........................... 3 00

Notice of giving security .................. 2 00
Attendance on giving security ............... 3 00
On motion to quash proceedings under section

50 according to the discretion of the Regis-
trar to .... ......................... 25 00

Subject to be increased by order of the court
or of a judge in chambers............

On factums in the discretion of the Registrar
to................................. 50 00

Subject to be increased by order of the court or
a judge in Chambers..................
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For engrossing for printer copy of case as set-
tled, when such engrossed copy is necessar-
ily and properly required, per folio of 100
words............................... 10

For correcting and superintending printing,
per 100 words ..... ................... 5

On dismissal of appeal if case be not proceeded
with, in the discretion of the Registrar to. . 25 00

Subject to be increased by order of the court or
a judge in chambers.................

Suggestions under sections 83, 84 & 85 includ-
ing copy and service .. ................ 2 50

Notice of intention to continue proceedings
under section 87 ....................... 4 00

On depositing money under section 66 of the
Dominion Controverted Elections Act.... 2 50

Notice of appeal in election cases limiting the
appeal to special and defined questions
under section 67 of the Dominion Contro-
verted Elections Act ................... 6 00

Allowance to cover all fees to attorney and
counsel for the hearing of the appeal, in
the discretion of the Registrar to ....... 200 00

Subject to be increased by order of the court
or a judge in chambers..............

On printing factums, the same fees as in print-
ing the case.

Besides the Registrar's fees, reasonable charges
for postages and disbursements necessarily
incurred in proceedings in appeal will be
taxed by the taxing officer.

Allowance to the duly entered agent in any ap-
peal, in the discretion of the Registrar, to. 20 00
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FORM J.

WRIT OF FIERI FACIAS.

CANADA,,

Province of In the Supreme Court of Canada.

Between
A. B., (Plaintiff, or as the case may be) Appellant.

AND

C. D., (Defendant, or as the case may be) Respondent-

Edward, by the Grace of God of the United Kingdom
of Great Britain and Ireland, King, Defender of
the Faith:

To the Sheriff of , Greeting:

We command you that of the goods and chattels
of C. D., in your bailiwick, you cause to be made the
sum of and also interest thereon at
the rate of six per centum per annum, from the

day of [day of judgment or
order, or day on which money directed to be paid, or
day from which interest is directed by the order to
run, as the case may be], which said sum of money
and interest were lately before us in our Supreme-
Court of Canada, in a certain action [or certain ac-
tions, as the case may be], wherein A. B. is plaintiff
and appellant, and C. D. and others are defendants
and respondents [or in a certain matter there depend-
ing, intituled, "In the matter of E. F.," as the case-
may be], by a judgment [or order, as the case may be],
of our said court, bearing date the day
of , adjudged [or ordered, as the case
may be], to be paid by the said C. D. to A. B., together
with certain costs in the said judgment [or order, as
the case may be] mentioned, and which costs have
been taxed and allowed, by the taxing officer of our-
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court, at the sum of , as appears by the certifi-
cate of the said taxing officer, dated the

day of . And that of the goods

and chattels of the said C. D. in your bailiwick, you
further cause to be made the said sum of
[costs], together with interest thereon at the rate of

per centum per annum, from the
day of [the date of the certi-

ficate of taxation. [The writ must be so moulded as to
follow the substance of the judgment or order], and
that you have that money and interest before us in
our said court inunediately after the execution hereof,.
to be paid to the said A. B., in pursuance of the said
judgment [or order, as the case may be], and in what
manner you shall have executed this our writ, make
appear to us in our said court immediately after the
execution thereof, and have there then this writ.

Witness the Honourable Charles Fitzpatrick,
Chief Justice of our Supreme Court of Canada, at
Ottawa, this day of , in
the year of our Lord, one thousand nine hundred and

and in the year of our reign.

FORM K.
WRIT OF VENDITIONI EXPONAS.

CANADA,
Province of In the Supreme Court of Canada.

Between-
A. B., (Plaintiff, or as the case may be) Appellant.

AND

C. D., (Defendant, or as the case may be) Respondent.

Edward, etc. (as in the writ of fieri facias).

To the Sheriff of , Greeting:

Whereas by our writ we lately commanded you
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that the goods and chattels of C. D. [here recite the
fieri facias to the end], and on the day
of you returned to us, at our Supreme
Court of Canada aforesaid, that by virtue of the said
writ to you directed, you had taken goods and chat-
tels of the said C. D., to the value of the money and
interest aforesaid, which said goods and chattels re-
mained on your hands unsold for the want of buyers.
Therefore we being desirous that the said A. B. should
be satisfied his money and interest aforesaid, com-
mand you that you expose for sale and sell, or cause
to be sold, the goods and chattels of the said C. D.,
by you, in form aforesaid, taken, and every part
thereof for the best price that can be gotten for the
same, and have the money arising from such sale be-
fore us in our said Supreme Court of Canada immed-
iately after the execution hereof, to be paid to the
said A. B. and have there then this writ.

Witness, etc. (conclude as in writ of fleri facias).

FORM L.

WRIT OF ATTACHMENT.

Edward, etc. (as in the writ of fieri facias).

To the Sheriff of , Greeting:

We command you to attach so as to have
him before us in our Supreme Court of Canada, there
to answer to us, as well touching a contempt which
he it is alleged hath committed against us, as also
such other matters as shall be then and there laid to
his charge, and further to perform and abide such
order as our said court shall make in this behalf, and
hereof fail not, and bring this writ with you.

Witness, etc. (as in the writ of fleri facias).
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FORM 31.

PRAECIPE FOR WRIT.

CANADA,
Province of In the Supreme Court of Canada.

Between-
A. B., (Plaintiff, or as the case may be) Appellant.

AND
C. D., (Defendant, or as the case may be) Respondent.

Seal a writ of fieri facias directed to the Sheriff of
to levy of the goods and chattels of

C. D. the sum of $ and in-
terest thereon at the rate of per centum
per annum, from the day of
[and $ costs, or as the case may be, accord-
ing to the writ required].

Judgment [or order] dated day of

[Taxing Master's certificate, dated I.
[X. Y., Solicitor for party on whose behalf writ is

to issue].

FORM N.

SHERIFFS' AND CORONERS' FEES.

Every warrant to execute any process directed
to the sheriff, when given to a bailiff.....$ 75

Service of process, each defendant (no fee for
affidavit of services in such cases to be al-
lowed unless service made or recognized by
the sheriff )...........................1 5o

Serving other papers beside mileage ......... 75
For each additional party served ............ 50
Receiving, filing, entering and indorsing all

writs, notices or other papers, each ...... 25
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Return of all process and writs (except sub-
plena) notices or other papers ........... 50

Every search, not being a party to a cause or his
attorney ............................. 30

Certificate of result of such search, when re-
quired (a search for a writ against lands
of a party, shall include sales under writ
against same party and for the then last
six m onths) ........................... 1 00

Poundage on executions and on writs in the na-
ture of executions where the sum made
shall not exceed $1,000, six per cent.

When the sum is over $1,000 and under $4,000,
three per cent., when the sum is $4,000 and
over, one and a half per cent., in addition to
the poundage allowed up to $1,000, exclu-
sive of mileage, for going to seize and sell;
and except all disbursements necessarily in-
curred in the care and removal of the pro-
perty.

Schedule taken on execution or other process,
including copy to defendant, not exceeding
five folios ..... ....................... 1 00

Each folio above five ........................ 10,

Drawing advertisements when required by law
to be published in the Official Gazette or
other newspaper, or to be posted up in a
court house or other place, and transmit-
ting same in each suit ................. 1 50

Every necessary notice of sale of goods, in each
suit.... .. . ........................... 75

Every notice of postponement of sale, in each
suit ................................. 25.
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The sum actually disbursed for advertisements
required by law to be inserted in the Offi-
cial Gazette or other newspaper.

Bringing up prisoner on attachment or habeas
corpus, besides travelling expenses actu-
ally disbursed, per diem ............... 6 00

Actual and necessary mileage from the court
house to the place where service of any pro-
cess, paper or proceeding is made, per mile. 13

Removing or retaining property, reasonable
and necessary disbursements and allow-
ances to be made by the Registrar.

Drawing bond to secure goods seized, if pre-
pared by sheriff ....................... 1 50

Every letter written (including copy) required
by party or his attorney respecting writs
or process, when postage prepaid ....... . 50

Drawing every affidavit when necessary and
prepared by sheriff ...................... 25

For services not hereinbefore provided for, the
Registrar may tax and allow such fees as in
his discretion may be reasonable.

CORONERS.

The same fees shall be taxed and allowed to
coroners for services rendered by them in
the service, execution and return of process,
as allowed to sheriffs for the same services
as above specified.

GENERAL ORDER.

It is hereby ordered that all the rules and orders
of the Supreme Court of Canada now in force, except
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as hereinafter provided, be and the same are hereby
repealed from and after the first day of September,
1907.

2. It is further ordered that the Rules, including
the Schedule of Forms therein referred to and here-
unto annexed, and marked A, and initialed on each
page thereof by the Registrar, be the rules regulat-
ing the procedure of and in the Supreme Court of
Canada and the bringing of cases before it from
courts appealed from or otherwise.

3. It is further ordered that the said Rules shall
not apply to any appeal in which the security shall
have been allowed previous to the first day of Sep-
tember, 1907, but that to such appeals the present
rules and general orders of the Supreme Court of
Canada shall be applicable.

Dated at Ottawa this Nineteenth day of June, A.D.
1907.

Signed. C. FITZPATRICK, C.J.
D. GIROUARD, J.

" L. H. DAVIES, J.

" JOHN IDINGTON, J.
JAMES MACLENNAN, J.
LYMAN P. DUFF, J.
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Construction of will - Usufruct - Substitution - Partition between
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The effect of the statute, 60 Vict. ch. 95 (Que.), respecting the will
of the late Amable Provost, read in conjunction with the provi-
sions of the will and codicils therein referred to, is to declare
the deed of partition between the beneficiaries thereunder final

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington,
Maclennan and Duff JJ.
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1906 and definitive and not merely provisional; the judgment of the
Court of Queen's Bench, on the appeal side taken under that

PRtvosT statute, has no other effect. Neither the statute nor the judg-
V. ment referred to sanctions the view that the said will and codi-

LAMARCHE.
R c pils constitute more than one substitution; there was but one

substitution created thereunder in favour of all the joint legatees
and consequently accretion takes place among them within the
meaning of article 868 of the Civil Code, in the event of any
legacy lapsing, under the terms of the will, upon the death of
an institute without issue prior to the opening of the substitu-
tion. In such case, the share of the institute dying without issue
devolves to the other joint legatees, as well in usufruct as in

absolute ownership, and, consequently, none of the institutes or

substitutes have the right of disposing of any portion of the
testator's estate, by will or otherwise, prior to the date of the

opening of the substitution.
Judgment appealed from (Q.R. 28 S.C. 257) reversed. DeHertel v.

Goddard (66 L.J.P.C. 90) distinguished.

APPEAL from the judgment of the Superior Court,
sitting in review at Montreal (1), Loranger J. dissent-
ing, whereby the judgment of the.Superior Court, Dis-
trict of Montreal (Fortin J.), dismissing the plain-
tiffs' action with costs was affirmed.

The action was brought by the appellants, Armand
Prdvost and Adele Pr&vost (wife of Azarie Brodeur)
as co-heirs and beneficiaries under the will of the late
Amable Pr6vost, deceased, against all other co-heirs,
under the said will, and the respondent, Lamarche, in
his capacity of testamentary executor of the last will
of Louis Rom6o Pr&vost (one of the co-heirs) deceased,
for the partition of the share of the estate of the said
Louis Romeo Provost under the last will of the said
late Amable Prdvost. The defendants, other than the
present respondent, did not contest the action, and the
judgment appealed from was rendered upon the issues
joined by the executor, under the circumstances fol-
lowing.

(1) Q.R. 28 S.C. 257.
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The late Amable Pr6vost, who died in 1872 leaving 1906
seven sons and daughters, made his last will on PatVosT

26th December, 1844, and subsequently made codicils uA cHE.

thereto, the material parts of which are as follows:- -

By his last will he gave and bequeathed to the
child born and to the children to be born of his mar-
riage with his wife (yet living) the enjoyment and
usufruct during their lives of all the property, mov-
able and immovable, of which he should die possessed,
his said child and children to be born to enjoy said
property in usufruct during their lives, subject to all
the charges ordinarily imposed upon usufructuaries,
the full ownership of his said property to belong, after
the death of his said children or any of them to the
children to be born of their respective marriages, and
his grandchildren who were thereby substituted to his
said children, as regards his said property, to enjoy,
use, deal with, and dispose of the same as they may
think fit, appointing them for that purpose his univer-
sal legatees.

It further provided that the revenues of said pro-
perty should be received by the testator's children for
their support and that of their children, and should,
therefore, be neither transferable nor subject to seiz-
ure by creditors; that the property itself should pass:
to the grandchildren, and should not be sold even for
their greater advantage; and that none of the grand-
children should alienate, incumber, or hypothecate
their parts or rights or his or her part and rights in.
his said property before the extinction of the usufruct
in such property bequeathed to his said children, or
of the share thereof belonging to the father or to the.
mother of said grandchildren respectively.

One of the codicils contained the following provi-
11/%
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r1906 sions: "It is my will that if the child born or the ehild-

PBnvoST ren to be born of my marriage with * * * my wife, all

LAMARCHE. die before her without leaving children or legitimate
descendants, * * * my said wife shall have, during

widowhood, the enjoyment and usufruct of all the
property movable and immovable * * * except the

land with buildings and dependencies which I -have
at Terrebonne, which I leave, in such case, to Louis
Joseph Pr~vost, my brother, in full ownership, and as
to my other property movable and immovable after
the extinction of the usufruct thereof, which I have
bequeathed to my said wife during widowhood, they
shall return and belong to the said Louis Joseph Pr&
vost and to Dame Edwidge Pr~vost, wife of Mr. Sara-
phin Bouc and Miss Anathelie Pr~vost, my sisters, if
they are living, if not to their children," etc.

It was contended by the appellants that the said
will and codicil should properly be interpreted as im-
posing on each of the testator's children an express
substitution in favour of their children if any, and,
in case of death without issue, an implied substitu-
tion in favour of the institute's surviving brothers and
sisters or their children. The interpretation con-
tended for by the respondent was that the will created
as many substitutions as there were children of the
testator; that each substitution was in favour of the
children of the institute if any, and, failing children,
in favour of the brother and sisters of the testator in
the event of all the testator's children dying without
issue before their mother; that upon the death of
Louis Romeo Pr~vost (who died without issue, in the
State of California, on the 19th of October, 1902), his
share was subject only to the contingent substitution
in favour of his uncle and aunts and in the meantime
remained in his estate.

4
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After having held possession of the estate of the 1906

late Amable Pr~vost, as usufructuaries in common, for prtvost

about seven years after his death, the beneficiaries exe- LA3RCHE.

cuted a deed of partition thereof among themselves by -

which the said estate was divided into seven separate
shares and, since then, the said shares have been
separately held and enjoyed by the respective benefici-
aries to whom they were so allotted. Doubts having
arisen as to the validity of the partition, upon petition
of all the beneficiaries having interests on the 9th of
January, 1897, a special statute (1) was enacted, as
follows, by the Legislature of the Province of Quebec:

"An Act to declare the Partition of the Property
of the Estate of the late Amable Pr~vost final and
definite."

"Whereas by his testament, dated the twenty-fourth
of December, one thousand eight hundred and forty-
four, and by codicils, respectively dated the twenty-
sixth day of December, one thousand eight hundred
and forty-four, and the twenty-second day of January,
one thousand eight hundred and sixty, received at Mon-
treal before J. Belle and his colleague, notaries, the
late Amable Pr~vost, in his lifetime of the same place,
merchant, bequeathed to the children born and to be
born of his marriage with Dame Rosalie Victoire
Bernard, his wife, the usufruct and enjoyment, dur-
ing their lifetime, of all his movable and immovable
property, the full ownership of the said property to
belong, after the death of the said children or of any
of them, to the children to be born of their respective
marriages;

"Whereas the said will and codicils constitute a
substitution in which the children of the said late

(1) 60 Vict. ch. 95.

5
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1906 Amable Pr6vost are the institutes and his grand-
PE99VOST children are the substitutes; and whereas it is espe-

V. cially Ordered by the said will and codicils that the
LAmABCHE. ilyodrdbthsadwlancoiishtte

- real estate or immovables of the testator should pass
in kind into the hands of the said grand-children with-
out the children of the testator or even the grand-
children, so long as the usufruct bequeathed to the
children should exist, being able to alienate, sell,
pledge or hypothecate the same for any cause whatso-
ever;

"Whereas the said late Amable Prevost died at
Montreal on the ninth of February, one thousand
eight hundred and seventy-two, without having re-
voked his said will and codicils, leaving as his survi-
vors his wife, the said Dame Rosalie Victoire Bernard,
and seven children;

"Whereas the said late Amable Pr6vost was com-
mon as to property with his said wife, Dame Rosalie
Victoire Bernard, so'that the said will affected only
the share of the said late Amable Pr6vost in the said
community and the property personally belonging to
him;

"Whereas, after inventory was made of the pro-
perty that was left by the said late Amable Prdvost,
his said children and their mother, the said Dame
Rosalie Victoire Bernard, proceeded on the twenty-
seventh of April, one thousand eight hundred and
eighty-three, by deed passed before G. M. Pr6vost,
notary, to the partition and liquidation of the said
community of property and of the estate of the said
late Amable Pr~vost; and, by the said partition, all the
movable and immovable properties coming to them
from their father were divided amongst the seven
children of the said late Amable Pr~vost, his only
heirs and legal representatives;

6



VOL. XXXVIII.] SUPREME COURT OF CANADA.

"Whereas the agreements and stipulations of the 190

said partition have been carried out on both sides, prtVOST

and since the said day, the twenty-seventh of April, LAMACHE,
one thousand eight hundred and eighty-three, the -

heirs Provost have separately enjoyed the property of

the said estate according to the partition then made

amongst them;

"Whereas, since the said partition, doubts have

.arisen as to the question whether the said partition
was a provisional one, like that between institutes,
under the provisions of article 948 of the Civil Code,
or whether, on the contrary, it is final, in consequence
of the special provisions contained in the will of the

-said late Amable Pr~vost;

"Whereas, the said institutes have consulted emi-

nent legal authorities, but their opinions are divided
on this point and even, in a non-litigious proceeding,
to wit: an application made by Dame Marie Elizabeth
Adb1e Provost, wife of Azaire Brodeur, Esquire,
physician, of the City of Montreal, for the purpose

of being authorized to expend a sum of money for the

improvement of a property which devolved to her
by the said partition, the Honourable Mr. Justice
Jett6, by an order in chambers, dated the twenty-

-seventh of March, one thousand eight hundred and
ninety-six, ordering the convening of a family council,
declared that the said partition was not provisional,
but final, that the said legatees, the institutes, were
authorized to make it so by the very terms of the said
will and codicils, and, consequently, that each insti-
tute definitely owned the share of the property be-
queathed to him, on the sole condition of delivering it
-to his children, and that the other institutes have no
interest in the property so allotted to one of them;

7
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190G "Whereas the said order, although it cannot con-

PatVOST stitute res judicata, causes serious doubts as to the

LAmACHE. nature, whether provisional or final, of the said par-
- tition; whereas such doubts cannot be solved except

by a suit at law between the said heirs Prdvost, which
cannot but be very long and costly, and which would
have the effect of dissipating the property of the said
succession; whereas the legatees, the institutes, have
divided the property of the said estate amongst them-
selves in a fair and equitable manner; whereas one of
them, to wit: Amable Oscar Alexandre Prdvost, in his
lifetime of the City of Quebec, superintendent of the
Government Cartridge Factory at Quebec, died on the
sixteenth of September, one thousand eight hundred
and ninety-five, leaving minor children, now repre-
sented by their mother, Dame Marie Louise Duches-
nay, their tutrix, duly appointed in law, in favour of

whom the said substitution is now opened, as regards
their father's share, so that it is necessary to deter-
mine, without delay, the true character of the parti-
tion made on the twenty-seventh of April, one thou-
sand eight hundred and eighty-three, of the property
left by the said late Amable Provost;

"Whereas all the testamentary executors appointed
by the said late Amable Provost are now deceased,
and the interested parties have applied to the courts
to have them replaced, but the Honourable Mr. Justice
Taschereau, by an order, dated fifteenth of November,

one thousand eight hundred and ninety-six, declared
that the execution of the said will and codicil were
completed, and that there was no occasion to replace
the said testamentary executors;

"Whereas, Edouard Henri Armand Pr6vost, bur-
gess, both in his quality of legatee and institute, and

8
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as curator duly appointed in law to the said substi- 1906

tution, Louis Romeo Pr&vost, accountant, Toussaint PREVOST

Prdvost, Benjamin Hector Provost, broker, and Dame LAMVCHE.

Marie Rh6a Berthe Pr~vost, widow of the late Joseph -

Elz6ar Berthelot, all of the City of Montreal, being
the majority of the legatees and institutes in the sub-
stitution established by the said late Amable Provost,
have, after alleging the facts above mentioned, repre-
sented, by their petition, that they are prepared to
accept the principle laid down in the order of Mr.
Justice Jett6, as aforesaid, and to acknowledge the
partition of the property of the estate of the said
late Amable Pr~vost, as having been final and defin-
ite; and whereas it is very important, in order to re-
move all doubts and avoid ruinous law suits for the
heirs, that the said partition of the twenty-seventh of
April, one thousand eight hundred and eighty-three,
of the property of the estate of the said late Amable
Prdvost, be declared final and definite to all intents
and purposes whatsoever; and whereas it is expedient
to grant the prayer of the petitioners;

"Therefore, Her Majesty, by and with the advice
and consent of the Legislature of Quebec, enacts as
follows:

"The partition of the property of the estate of the
late Amable Pr~vost, in his lifetime merchant, of the
City of Montreal, made by and between the legatees
who are institutes in the substitution under the will
and codicils of the latter, dated respectively the
twenty-fourth and twenty-sixth of December, one
thousand eight hundred and forty-four, and the
twenty-second of January, one thousand eight hund-
red and sixty, before J. Belle and his colleague, not-
aries, by a deed of partition and liquidation before G.

9
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1906 M. Provost, notary, on the twenty-seventh of -April,
PBnVosT one thousand eight hundred and eighty-three, is de-

Lm CHE. clared to be and always to have been final and defini-
- tive; and, accordingly, the legatees who are institutes

in the substitution established by the said late Amable
Pr~vost are declared to be and always to have been
the sole proprietors of the share of the said property
which has respectively devolved to them, under the
terms of the said deed of partition and liquidation,
subject to the condition of handing over such share
to their children at their death, as set forth in the said
will and codicils; and the children, issue of the marri-
age of the said late Amable Oscar Alexandre Pi6vost
with the said Dame Marie Louise Duchesnay, are de-
clared to be and always to have been, since the death
of their father, the sole owners of the property which
devolved to the said late Amable Oscar Alexandre
Pr&vost, in virtue of the said partition.

"Nevertheless any of the parties interested may,
within two months following the passing of this Act,
submit to the Court of Queen's Bench, sitting in ap-
peal, the other heirs being duly notified, the question
whether the said partition of the 27th April, 1883,
made before Provost, notary, is final and definitive,
which may be done by taking an appeal to the said
court by inscription in the ordinary way from the

judgment rendered in chambers by the Honourable
Mr. Justice Jett6, in March, 1896, and in such case the
parties shall proceed as in a case in which the said
partition shall have been declared definitive.

"If, by the judgment of the said court, the said
partition is declared definitive, the said judgment
shall be declared final and without appeal. If the con-
trary, the said parties shall immediately proceed to a

10
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new partition and liquidation according to the ordin- 1906

:ary rules of voluntary partitions, each interested prBvosT

party returning to the mass, according to law, all that LAMVRCHE.
he shall have received under the said partition of the -

-27th April, 1883. The partition thus made after the
returns shall be final and definitive for all purposes,
-subject to the substitution enacted by the will of the
late Amable Prdvost."

On the 23rd of December, 1897, the Court of King's
Bench, upon an appeal taken under said Act and to
which Louis Romeo Pr6vost and the present parties,
were parties, affirmed the judgment of Mr. Justice
Jett6 in the Superior Court and held that the testator
had "bequeathed to each of his children an equal share
of his property, and substituted to each of his children
the children of the latter, to receive the share of the
property which their father or mother would have re-
ceived by means of the legacy to the latter; that the

share of the property accruing to each of his said
children had been fixed at the time of the testator's

death and defined by the said partition for each of the
children, within the language and according to the
intention of said will'; and declared the partition
final.

On the 19th of October, 1902, Louis Romeo Pr6vost
made his last will in authentic form, thereby be-
queathing to Marie Louise Bouthillier, during her nat-
ural life should she remain unmarried, an annuity of
$1,200 per annum, to be paid out of his estate, consist-
ing principally of the share he inherited under his
father's will, and the residue to his brothers, Oscar
Provost, Arthur Provost, Armand Provost and Elector
Prbvost, and his sister, Mrs. Berthelot, or the sur-
vivors or survivor of them and to the lawful issue of

11
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1906 any of them who might pre-decease him, in equal
PRVOST shares, constituting them his universal residuary lega-

LAMRCHE. tees in absolute ownership. In his said will he also
-- appointed the respondent his sole executor, extending

his powers beyond the time limited by law and author-
izing him to sell or dispose of all or any part of his
said estate with the powers necessary to carry out,
that provision.

In the Superior Court, the appellants' action was
dismissed with costs by Mr. Justice Fortin, who held
that the effect of the will, codicils and the statute,
read together, was the constitution of as many separ-
ate and distinct substitutions as there were children
of the testator, and his judgment was affirmed by the
judgment of the Court of Review (1), now appealed
from.

The main questions upon -the present appeal are
as to the correct interpretation of the will of the late
Amable Prbvost and codicils thereto read in connec-
tion with the statute, 60 Vict. ch. 95 (Que.) ; the
effect of the partition, and the right of thelate Louis
Rom6o Pr~vost, dying without issue, to dispose of his.
share in the estate of the said late Amable Prbvost as.
he did by his will.

Brosseau K.C. for the appellants. The will and
the codicils do not provide for a partition and the
whole estate is bequeathed in usufruct to the children
and the property to the grandchildren en bloc, with-
out assigning any shares to the children or grand-
children. The usufruct is declared inalienable and
unitseizable and the will expressly forbids alienation of
the property until the end of the usufruct. The pro-
perty must be delivered to the grandchildren en nature-

(1) Q.R. 28 S.C. 257.
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as at the time of the testator's death. The grand- 1906

children are the real legatees of the estate according strosS

to the testator's will. Romdo Pr6vost could not make C.
LAMARCHE

a will and dispose of part of the estate which was -

given in express terms in usufruct to the children,
without assigning any share, and in property to the
grand-children of the testator. The testator's intention
to preserve the whole estate for the grand-children
is moreover expressly manifested in the codicil where
it is provided that if all the children die without issue,
the estate shall revert in usufruct to the widow and in
property to the brother and sisters. Here again it is
quite clear that the testator wished the estate to re-
main in the family, and that, in the case of only one
grand-child surviving he should get the whole.

According to respondent's contentions, if of the
seven children only one had married and had issue,
that issue would have received only one-seventh of the
estate; and six-sevenths would go to strangers, if
the children chi>se to make wills to that effect. Such
cannot be the proper interpretation of the will of the
late Amable Provost.

The statute had not the effect of changing the will
as to the transmission of the estate. The only matter
that it settles is the partition of the property and not
the transmission, which will follow according to the
will. The words of the first paragraph are: "And,
accordingly, the legatees who are institutes in the sub-
stitution established by the said late Amable Pr6vost
are declared to be and always to have been the sole
proprietors of the share of the said property which
has respectively devolved to them, under the terms of
the said deed of partition and liquidation, subject to
the condition of handing over such share to their

13
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1906 children at their death, as set forth in the said will

PrvosT and codicils." The will provides that the property in

L ACHE. the estate shall belong to his grand-children without
- assigning any particular share to any one of them.

This general disposition of the estate makes it clear
that the intention was that it should contain the
clause of accretion. Romeo Pr~vost having died with-
out issue, his shares accrued to his co-usufructuaries.
and to the grand-children.

The judgment of the Superior Court is based on
the case of DeHertel v. Goddard (1), which was
rendered by Loranger J., who states, in the present

case, that there is no analogy between the two cases.

In the case of Addle Pr6vost v. Berthe Privost (2),

on a motion to dismiss the appeal on the ground that

Addle Provost, one of the appellants in this case, had

no interest in her co-heir's share, because the partition

had been declared final and definitive, the Court of

King's Bench dismissed the motion and maintained
the contentions of appellants herein on that point.

We also refer to 7 Aubry & Rau, nn. 714, 726 and

22 Demolonibe, p. 349, no. 394.

Bdique K.C. for the respondent. The statute and

judgment of the Court of King's Bench are absolutely

decisive. It is quite clear that the legislature in-

tended to set at rest every question- upon which judge

Jett6 had expressed an opinion. The summary of his

opinion is given in the preamble;-the necessity of re-

moving doubts and preventing litigation, the declar-

ation, in the petition, that the petitioners were willing
to accept judge Jett4's opinion, the granting of the

(1) Q.R. 8 S.C. 72; 66
L.J.P.C. 90.

(2) Q.R. 14 K.B. 309.
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petition; and the safeguarding of the rights of the 1906

other heirs by means of an appeal from judge Jett6's PatVOST

order, put this beyond doubt. One of the questions .
LAMARCHE.

upon which judge Jett6 expressed an opinion, was
the one in controversy here, viz., Whether or not any
substitute had, after the partition, any interest in the
property assigned by the partition to the other insti-
tutes. This question was answered in the negative,
and the Court of King's Bench agreed with him.
There is, therefore, res judicata on the point. The
statute declares the partition to be and always to have
been final and definitive; and accordingly the insti-
tutes to be and to always have been the sole proprie-

tors of the property, respectively devolving to them
under the deed of partition, subject to the condition of
handing over such share to their children, etc. Here,
as in the judgment of Mr. Justice Jett6, is found not
merely a holding that the partition is final, but a dec-
laration as to the consequences of such finality, that
each of the institutes is and always has been proprie-
tor but that his ownership was subject to the condi-
tion of handing over, etc. It is evident, both gram-
matically, and from the intention evinced by the re-
citals in the preamble that "the conditions" mean "the
sole condition." The mere use of the definite article
in connection with the word "condition" excludes the
idea that there any other condition was contemplated.

The intention of the Act was that, as between the
institutes, there should be but one final and definitive
partition; either the one already affected, or the new
one ordered by the Act in the event of the Court of
Queen's Bench declaring it to have been provisional.
The partition having been declared final, each co-pe-
titioner must be "deemed to have inherited alone and

15,
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1906 directly all the things comprised in his share * * *

PRtvOST and to have never had the ownership of the other pro-
V.

LAMARCHE. perty of the succession." Art. 746 C.C. Everything,
- therefore, is in the same position as if the will had

specifically bequeathed to Romeo Provost the property
which actually fell to him under the partition, with
a substitution in favour of his children.

Consider the position of the children of the de-
ceased institute, Amable Oscar Alexandre Pr6vost.
The partition having been final, they must be "deemed
* * * to have never had the ownership of the other
property of the succession"; they must be deemed to
have been excluded from the ownership of the other
property of the succession. Yet if appellants' conten-
tion be well founded, they are entitled to a part of this
other property, and perhaps ultimately to the whole
of it.

The case is concluded by the judgment of the Privy
Council in De Hertel v. Goddard (1). Reference is also
made to Dumont v. Dumont (2) ; Joseph v. Caston-
guay(3); Thevenot-Dessaules (ed. Mathieu) nos.
1003, 1004, 1005, 1006; 4 Mignault, Code Civil, 332.

The judgment of the court was delivered by

GIROUARD J.-Je partage entidrement le sentiment
de Mr. le juge Loranger, qui a diffr6 de la majorit6
de la cour de revision. Les motifs qu'il apporte a
1'appui de son dissentiment me semblent si p6remp-
toires que je serais dispos6 h les adopter purement et
simplement. Mais comme la cause est importante,
nous croyons devoir r~sumer les raisons qui nous ont

(1) Q.R. 8 S.C. 72; 66 (2) 7 L.C. Jur. 12.
L.J.P.C. 90. (3) 3 L.C. Jur. 141.
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engag6s h& arriver h cette conclusion, sans cependant 1906

r6capituler tous les faits de la cause. rBivOsT

En cour sup6rieure, Mr. le juge Fortin admet que iAnCs.
le testateur, Amable Pr6vost, a fait deux substitutions Girouard J.
distinctes, 1'une en faveur de ses enfans comm6 grev6s, -

et de ses petits enfants comme appel6s, et 1'autre sub-
sidiaire, si tous ses enfants d6chdent sans post6rit6, en
faveur de sa femme comme grev6e et de certains col-
lat6raux comme appel6s. Mais, ajoute le savant juge,
ceci a t change en 1897 par un acte de la 16gislature
de Qu6bec, 60 Vict. ch. 95, intitul6

Loi doclarant final et d6finitif le partage des biens de la succession
de feu Amable Provost.

La 16gislature de Qubbec a si souvent modifI6 les

testaments de ses habitants, que depuis longtemps on
tient pour constant qu'il n'y a pas de testament qui
soit a l'abri de ses coups. A cette m~me session de
1897, pas moins de huit testaments out 6t6 revus, cor-
rig&s et surtout consid6rablement alt~rbs. Si les sub-
stitutions sont pr6judiciables aux familles et A la
socitd, il vaut mieux les abolir, comme on a fait en
certains pays, plut6t que de les laisser A la merci de la
16gislature h la requite de certains usufruitiers qui
trouvent toujours leurs revenus insuffisants pour sup-
porter le fardeau de la vie moderne.

Mr. le juge Fortin et la majorit6 des juges en r6-
vision, sont d'avis que 1'effect de la loi Pr~vost a 6t
de cr6er autant de substitutions que le testateur a
laiss6 d'enfants, chaque part formant une substitution
distincte.

Mr. le juge Pagnuelo est d'avis que la porte du
jugement de Mr. le juge Jett6, qui fait P'objet de la
loi Pr6vost, est que

2
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1906 chaque grevd possede d6finitivement ]a part de biens A lui 16gu6e,
sous la seule charge de la rendre A ses enfants, et que les autres

Patvost
a* grev6s n'ont aucun intdr~t dans les biens ainsi attribu6s A lun d'eux.

LAMARCHE.
Girouard J. Le pr6ambule de 1'acte fait en effet mention de ce

- jugement dans ces termes. 11 ajoute m~me que les
grev6s

sont prots A accepter le principe formulM dans lordonnance du juge
Jett6, tel que susdit.

Mais quel est ce principe et ce jugement qui Ila con-
sacr6? Etait-ce le principe invoqu6 aujourd'hui par
1'intin6, qui n'6tait pas inme en jeu? On ne peut pas
supposer que le jugement porte au dela de ce qui 6tait
demand6, qu'il soit ultra petita. Que demandaient les
grevs devant Mr. le juge Jett6 et la 16gislature?
Simplement une d6elaration que le partage qui avait
t fait 6tait non pas provisoire, inais d6finitif. Et

c'est tout ce qui fut fait. Les parties comme le juge
n'ont jamais voulu pourvoir a un cas qui n'existak
pas, a 1'poque du partage, ni h celle du jugement on
mime celle de lacte de la 16gislature, savoir, celui oti
un ou plusieurs grev6s-ils 6taient an nombre de sept
-dcderaient sans enfants. En exprimant son opin-
ion sur l'effet du partage, Mr. le juge Jett6 n'a con-
sid6r6 et ne pouvait consid6rer que les circonstances.
qu'il avait devant lui, savoir, que tons les grev~s vivai-
ent ou 6taient representds par leurs enfants. C'6tait
PLeffet imm~diat du partage que le savant juge avait
en vue. Il eut t plus prudent de s'en tenir aux con-
clusions de la requite des grev6s et de d6clarer seule-
ment que le partage 6tait d~finitif. Peut-on supposer
un seul instant que les grevis auraient accept6 un
effet de ce partage qui leur enlevait t eux et a leurs
enfants, le droit d'accroissement, si 1'un d'eux d~c&dait
sans enfants avant Iouverture de la substitution? Ils.
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ont accept6 le principe du jugement qui d6er6tait que 1906

la partage 6tait d6finitif et non provisoire, voili tout; rEt
et c'est ce qu'ils s'enpressent de d6clarer de suite L AcHE.
comne la phrase complte le d6montre, savoir:

Girouard J.

qu'ils sont prets A accepter Ie principe formulM dans Fordonnance du
juge Jett6, tel que suadit, et A reconnaItre le partage des biens de Ia
succession du dit feu Amable Pravost comme avant 6t0 final et
definitif.

Si le jugement de Mr. le juge Jett6 laisse quelque
doute sur la port6e qu'il peut avoir sur le testament
de Mr. Amable Privost, celui de la cour d'appeal n'en
souffre aucun. Cette dernire cour 6tait autorise Ai
l'examiner et mn~ne L le casser par le statut que nous
venons d'indiquer, 60 Vict. ch. 95. Le grcv6 Roino
Pr6vost 6tait lui-mme un des requibrants provoquant
cette r6vision. La cour d'appel a-t-elle sanctionn6
1'-opinion du juge Jett6 que les grev6s n'ont aucun in-
t6rt dans les biens attribu6s 1'un d'eux par le part-
age? Non, elle a purement et simplement d6clar6 le
partage final et dfinitif. Coune la teneur de cet
arrt a jusqu'ici 6chapp6 i 1'attention des juges et des
avocats, il West pas sans h propos d'en rappeler le
texte:

Considarant que le dit testateur a IAgua a chacun de ses enfants,
une part 6gale dans ses biens, et substitu6 .i chacun de ses dits enfants,
les enfants de ces derniers, pour recevoir Ia part des hiens que leur pare
ou leur mt re aurait recueillie an moven diu legs fait A ces derniers,
et, qu'en antant, la somme des biens, Ochub it chaeun des dits en-
fants, a 4 fix6e, lors de la date du dcus du dit testateur, et
d6finie par le diit partage, pour chacun des dits enfants, aux termes
et suivant 1'intetion du dit testament;

D6eare et adjuge que le dit partage est dafinitif, et qu'il est par
les pr6sentes, dcida qu'il est d6finitif.

L'acte 60 Vict. ch. 95, d6crte enfin que ce juge-
ient sera final et sans appel.

2 f/
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1o06 11 faudrait un texte bien .clair pour accepter un
PBRvoST changement aussi radical que celui suggr6 par l'in-

LAMABCHE. tin1, et en cas de doute je le donnerai en faveur du
- testament. Le statut en question ne dit pas cela ni

Girouard J.
express6ment, ni implicitement. Je suis heureux de

le constater, la loi Prbvost respecte linvioliabilit6 des
dernibres volont~s du phre de famille qui dispose de sa
succession. Le 16gislateur le d6clare d'une fagon non
6quivoque et dans le pr6ambule et dans le texte du
statut; il 16galise tout simplement un partage d6fini-
tif, qui dans les circonstances 6tait un avantage pour
tous les intdressds, sans changer les dispositions tes-
tamentaires ou pour tre plus pr6cis sans modifier
l'ordre de transmission de la substitution qu'il avait
cr46e. L'acte 60 Vict. ch. 95 d6clare dans son pr&-
ambule que Mr. Provost n'a fait qu'une substitution
en faveur de ses enfants et petits enfants (et non pas
sept)

Attendu que les dits testament et codicilles comportent une sub-
stitution dont les enfants du dit feu Amable Provost sont les grev6s
et ses petits-enfants les appel~s, et qu'il fut specialement ordonn6 par
les dits testament et codicilles que les biens fonds ou immeubles du
testateur passeraient en nature aux dits petits-enfants, sans que
les enfants du testateur, ni meme les petits-enfants, tant que
l'usufruit 16gu6 aux enfants ne serait pas 6teint, puissent les alifner,
vendre, engager ou hypoth6qixer pour quelque cause que ce fMt.

Puis dans le dispositif, section 16re, le statut d6-
crte que

le partage des biens de la succession de feu Amable Provost * *

fait par et entre les 1gataires grev6s de substitution * * * est
declare etre et avoir toujours ete final et d~finitif, et en cons6quence
les 14gataires grev6s de substitution du dit feu Amable Prevost sont
declar6s Atre et avoir toujours 6t les seuls proprietaires de la part
des dits biens qui leur est respectivement 6chue aux termes du dit
acte de partage et liquidation, sous la charge de rendre cette part
A leurs enfants, A leur dfcas, tel que port6 aux dits testament et
codicilles.
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Mais si Pun des grev6s meurt sans enfants, A qui 1906

ira sa part? Le statut n'en dit rien express~ment. PRtVOsT

Peut-il en disposer par testament ou autrement? L'in- V*
LAMABOHE.

tim6 pr6tend que ni le code, ni le testament, n'a pr6vu -
Girouard J.

cette 6ventualit6, et qu'il n'y a pas lieu a l'accroisse-
ment. Le testateur ne parle pas d'accroissement en
termes formels. Mais le testament de Mr. Pr6vost, en
cr6ant une seule substitution en faveur de ses enfants
et petits-enfants conjointement, qu'il institue ses 16ga-
taires universels, ne dispose-t-il pas de cette part en
faveur des col6gataires survivants? C'est ce que veul-
ent dire les termes du testament, la loi des substitu-
tions et le statut, 60 Vict. ch. 95, particulibrement ces
expressions qui se trouvent dans ce dernier document
que les grev6s de substitution seront tenus de rendre a
leurs enfants, "tel que port6 aux dits testament et
codicilles," ou encore celles qui forment les dernidres
lignes du statut,

A la charge de la substitution crede par le testament de feu Amable
Prevost.

Assur~ment lorsqu'un chef de famille d6clare que
l'usufruit de ses biens appartiendra a ses enfants et
la propri6t6 h ses petits-enfants, il n'entend pas que ce
legs change de destination chaque fois qu'un enfant
ou petit-fils, repr6sentant une souche, d6c6dera sans
post6rit6 avant 1'ouverture de la substitution. Le
legs reste toujours le mime et de mime effet, c'est-a-
dire, qu'il sera toujours en faveur des enfants et petits-
enfants quelque soit leur nombre. Par la force mime
du legs, il y a accroissement, mime si 1'article 868 du
Code Civil n'existait pas. Cet article, a 'Mon avis,
n'est venu que confirmer la position des 16gataires
faite au testament. Il d6clare en effet:
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1oon Il y a lieu a accroissement au profit des 16gataires en cas de caducit6
--- ' lorsque le legs est fait A plusieurs conjointement.

PRIVosT Il est raputO tel lorsqu'il est fait par une seule et meme disposi-

LAMARCHE. tion et que le testateur n'a pas asaigne la part de chacun des co-16-

gataires dans la chose.16gude. L'indication de quote-part agale dans

Girouard J. le partage de la chose donnke par disposition conjointe n'empache pas

l'accroissement.

On dit qu'ici le legs n'est pas caduc dans le sens de
cet article. Pour quelle raison? C'est ce que je ne
puis comprendre, h moins de d6cider que le testateur
a fait autant de substitutions qu'il y a de grev~s, pro-
position que nous ne pouvons accepter. Il n'a cre6,
selon nous, qu'une seule substitution en faveur de
plusieurs conjointment, par une seule et mime dis-
position, comme d'ailleurs le d6clare la loi de 1897, et
alors il y a accroissement.

Je ne puis concevoir qu'un legs fait aux enfants en
-usufruit, et A leurs petits enfants en proprit6, ne
devient pas caduc a 1'6gard du grev6, et de son appel6,
et ce pour leur part, lorsqu'ils meurent sans enfants
avant Fouverture de la substitution. Caduc, du latin
eadere, vent dire que le legs, d'ailleurs valide, tombe
et demeure sans effet par le d~chs du grev6 sans en-
fants avant l'ouverture de la substitution. Sa part
accroit aux autres l6gataires conjoints, tant en usu-
fruit qu'en propridt6. C'est la volont6 expresse du
testateur qui l'exige. Personne autre n'est appel6.
C'est la situation que 'art. 868 C.C. a en vue.

Enfin, lorsque l'on examine les diverses clauses du
testament, Flon acquiert la ferme conviction que ce que
le testateur voulait c'6tait avant tout de conserver
dans sa famille, jusqu'd la deuxibme g6ndration apris
lui, la fortune opulente pour 1'6poque qu'il avait

amass6e. Les legs d'immeubles sont d~clar6s insaisis-
sables et incessibles. D6fense absolue de les ali6ner
est faite aux 16gataires en usufruit. Les appel6s eux
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mimes, c'est-h-dire, les petits-enfants, ne peuvent pas 1906

-non plus disposer de leur part on de leurs droits dur- PaRvosT
ant la vie de leurs parents et des autres grev6s. Je V.
vCux, (lit-il

Girouard J.

que mes biens fonds ou immeubles de quelques nature et qualit6 qu'ils
soient passent en nature A mes dits petits-enfants et qu'en conse-
quence Us ne puissent etre en tout ou en partie vendus ou alienes
par quelque autorit6 que ce soit ni sous quelque pretexte que ce
puisse Ctre mome sous celui de plus grand avantage de mes dits
petits-enfants, car telle est mon expresse volont6 A cet 6gard.

Que signifie encore la deuxi~me substitution en
faveur des collat~raux qu'il nomme, si ses enfants
meurent tous sans enfants? Aucune allusion n'est
faite h cette substitution subsidiaire dans le statut de
1897. Il ne parait pas que les intdress~s h cette dis-
position aient t6 mis en cause on appel6s, probable-
ment parce qu'en face du nombre des descendants de
Mr. Prdvost, on la consid6rait comme non avenue. Ses
enfants existaient tons on presque tous en 1860, quel-
ques annies avant sa mort, lorsqu'il fit son dernier
codicille et il n'a pas song- alors h rdvoquer cette
seconde substitution, sans doute pour mieux mani-
fester sa volout6 de conserver sa fortune dans sa
famille.

Comment cette deuxibme substitution serait-elle
r6alisable, si les biens 6taient passes 16galement h des
mains 6trangbres? Tous les grev6s auraient bien pu
faire comme leur frbre Romo et alibner ainsi toute
la succession. Toutes ces dispositions d6montrent
1'absurdit6 des pritentions de l'intim6.

11 ne me reste plus qu'ajouter quelques mots A
propos de 1'arrit du conseil priv6 dans la cause de
De Hertel v. Goddard (1), 1896, qui semble avoir in-

(1) 66 L.J.P.C. 90.
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1906 fluenc6 quelques juges des tribunaux inf6rieurs. J'ai

PELvoST lu et relu cette d6cision et je dois avouer que la rap-

LAMA cHE. port qui en est fait est si raccourci-j'allais dire

vague, il couvre deux pages-que je n'ai pu a sa lec-
Girouard JT. I

- ture en saisir toute la port6e. Comme dans cette
cause, le conseil priv6 a confirm6 le jugement de la
cour de r6vision et celui de la cour d'appel, je suis
a116 chercher des renseignements dans les rapports de
ces cours. Le jugement de la cour d'appel ne me
parait pas avoir 6t rapport6, mais celui de la cour de
r~vision l'est (1). Il couvre treize pages et ga n'a pas

6t sans un certain travail que j'ai pu comparer les
deux espces. Bribvement, voici ce dont il s'agissait
dans la cause de De Hertel v. Goddard (2). William

P. Christie 1gue la seigneurie de L6ry en usufruit h
Catherine Robertson, et a son d6cs a ses deux filles,
Mary et Amelia Robertson, et A sa nice, Elizabeth
Tunstall, qu'il institue d'ailleurs ses l6gataires uni-
verselles en usufruit, pour en jouir par parts 6gales,
aussi en usufruit leur vie durante et, apres leur d6cs,
h leurs enfants en propri6t6; enfin, au cas du d6chs de

deux d'entr'elles, sans enfants, la seigneurie descen-

dait en propri6t6 aux enfants de la survivante. Cette

dernidre 6ventualit6 arriva. La nice mourut la

dernidre laissant un fils. Le conseil priv6, la cour
d'appel, et la cour de revision out jug6 que la propri6t6

6tait dbvolue a ce fils, a l'exclusion de la l6gataire uni-
verselle d'Amelia. Je ne puis congevoir comment cet
arrt peut 6tre de quelque secours a l'intim4. Je crois
qu'il aide plus les appelants, car il maintient le prin-
cipe de l'accroissement entre les grev6s au deuxibme
d6gr6; il ne pouvait en Atre question quant aux ap-
pel6s, puisqu'il n'y en avait qu'un seul. Ce qui est

(2) 66 L.J.P.C. 90.
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certain, c'est que les deux espces sont bien diffr- 1906

entes. D'abord la succession Christie a t ouverte et PBvosT

1'une des grev4s est d6c6d6e avant le code civil. La LAMABCHE.

succession de Mr. Pr6vost a 6t6 ouverte apris. C'est Girouard J.

peut-6tre pour cette raison-il n'en donne pas-que -

le conseil priv6 tient que

the word "conjointly" cannot neutralize or control the plain meaning

of the words "in equal shares" by which it is immediately followed.

C'est la r~gle toute contraire que larticle 868 du code
consacre. Quoiqu'il en soit, les deux dispositions ne
sont pas les mimes. Le fils d'Elizabeth Tunstall n'a
pas recueilli les biens 1gu6s par une seule et mime
disposition conjointe, tandis que les appel~s Provost
doivent recueillir non seulement A ce titre, mais en-
core comme 16gataires universels. On ne trouve pas
dans le testament Christie les prohibitions d'ali~ner
qui frappent dans le testament Provost, ni les mimes
liens de parent6. Toutes ces circonstances tendent h
faire connaitre la volont6 du testateur. Enfin, le test-
ament Christie pr~sentait une difficult6 touchant la
validit6 du legs h Pappel6, parce que, disait-on, il com-
prenait plus de d6gr6s que la loi ne le permettait, et
cette difficult6 en a soulev6 une autre au sujet de F'in:
terpr6tation de Particle 963 du code, qui ne se pr&-
sente pas dans le testament Pr6vost. Sans entrer
dans plus de d6tails, je conclus, avec Mr. le juge Lor-
anger, qui a rendu la jugement de la cour de revision
dans la cause de De Hertel v. Goddard(1), que les
deux espces n'ont gubre d'analogie.

Pour ces raisons, nous sommes d'avis d'accorder
l'appel et les conclusions de la demande des appelants,

(1) Q.R. 8 S.C. 72.
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1906 avec d6pens contre le mis-en-cause, contestant et intim6

PatvoST devant teutes les cours, encourus depuis sa d6fense h

LAMARCHE. Yaction.

Cirouard J. Appeal allowed with costs.

Solicitors for the appellants: Brosseau & Holt.

Solicitor for the respondent: A. Lamarche.



VOL. XXXVIII.] SUPREME COURT OF CANADA. 27

FRANCIS GLOSTER AN INFANT BY 19000

CORNELIUS GLOSTER HIS NEXT APPELLANTS *Nov.9.

FRIEND AND THE SAID CORNELIUS Nov. 23.

GLOSTER (PLAINTIFFS) ..........

AND

THE TORONTO ELECTRIC LIGHT
RESPONDENTS.

COMPANY (DEFENDANTS) .......

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Negligence-Electric Light Co.-Wires on public highway-Proximity
to bridge-Injury to child-Dedication.

-Several years ago the owners of land in the Township of York built
a bridge over a ravine for access to and from the City of To-
ronto and about 1894 the Toronto Electric Light Co. placed wires
across the ravine about ten feet from the bridge. In 1904 the
bridge was reconstructed and made wider, being brought to with-
in from 14 to 20 inches of the wires, which had become
worn and ceased to be insulated. G., a boy under nine
years of age, while playing on the bridge, put his arm through
the railing and his hand touching the wire he was badly injured.

Held, reversing the judgment of the Court of Appeal (12 Ont. L.R.
413), that the plans and deeds in evidence shewed a dedication as
a public highway of the bridge and land of each side of it and
such highway included the land over which the wires passed.

Held, also, that the wires in the condition in which they were at the
time of the accident were dangerous to those using the highway
and the company were liable for the injury to G.

APPEAL from a decision of the Court of Appeal for
Ontario (1), setting aside the verdict for the plaintiffs
at the trial and dismissing the action.

The facts are stated as follows by Mr. Justice Osler
in the Court of Appeal.

*PRESENT: -Girouard, Davies, Idington, Maclennan and Duff JJ.

(1) 12 Ont. L.R. 413.
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1906 The facts of the case lie in a comparatively narrow
GLOSTER compass. Several years before the occurrence which

TORONTO gave rise to the action, a private corporation known
LECTRic as the Scottish Ontario Land Company were the

LIGHT CO.
- owners of a large plot of ground in the Township of

York near the City of Toronto, part of which they laid
out into building lots, laying out streets thereon which
connected with existing highways in the township.
They had also in order to provide for access to and
from the city built a substantial bridge 24 feet in
width over a wide and deep ravine on their property.
Neither the street (Glen Road) as laid down on the
plan through the ravine nor the bridge over it had
been assumed by the defendant township as a public
highway though the latter as the settlement in the
township grew up came *into constant and extensive
use. After the bridge was built and some nine or ten
years before action, the defendants, the Toronto Elec-
tric Light Company, carried their wires west of the
bridge across the ravine on poles along the sides and
bottom of the ravine, the wire as it came up the incline
at the north end of the bridge being between six and
seven feet from the west side of the bridge according
to the recollection of such witnesses as could speak to
its position at that time. The right of the defendants.
to erect these poles and carry their wires across the
ravine in this manner was not in dispute and they
or some of them were connected with poles for are-
lights a short distance beyond the north and south
ends of the bridge.

.In course of time the bridge became out of repair-
and dangerous and while it had become of great im-
portance to a large section of the public in the city
and township, the company who had built it had
ceased to have much, if any, interest in its mainten-
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ance and had put up a notice that persons using it did 1906

so at their own risk, and the township disclaimed any GLOSTEB

obligation to repair it. The legislature finally inter- TORONTO

vened and by the 3 Edw. VII. ch. 89, after reciting ELEcTRIO
LIGHT CO.

that the bridge had become to all intents a public high- -

way, enacted that the township without passing any
by-law for the purpose should re-construct and repair
it as a local improvement, assessing the cost upon the
property benefited as described in the Act. The works
were to be performed under the supervision of a com-
petent engineer to be appointed by the county judge,
but their construction was not to impose upon the
township any liability for their future maintenance
and repair.

The new bridge thus built by the township under
the authority of the Act was being practically used
for traffic of all kinds by the end of the first week in
August, 1904, though some work remained to be done
upon it and it was not finally approved by the engineer
in charge until the middle of September, subject to
some painting being done upon it which seems not to
have been completed before the 1st of October.

The bridge was an iron structure four feet wider
on each side than the old one, or in all a trifle more
than 32 feet wide. On each side it was protected by
a lattice-work iron railing 4 ft. 1 in. in height above
the side walk of the floor of the bridge with lozenge
shaped openings therein 161 in. in height by 10i in.
in width. The distance between the railing and the
defendant company's wire as reduced by the widening
of the bridge was variously stated as from 14 to 20
inches, the wire being at the place where the plaintiff
touched it a little lower than half way between the
top of the railway and the floor of the bridge.
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1906 On the 8th of October, 1904, the plaintiff, a boy of
GLOSTER between 8 and 9 years of age, who was crossing the

ToRoSTo bridge or playing thereon with some companions,
LLETR pushed his arm through one of the lower openings in

- the lattice work of the railing and touched or took
hold of the wire. There was some reason to suppose
from his examination before the trial that he was
attempting to reach it with a small metal toy he had
in his hand, but this he would not admit or did not
remember when giving his evidence at the trial. The
insulation of the wire being imperfect the result was
that the boy's hand, where it had taken hold of the
wire, and his head, which rested upon or touched part
of the iron work of the railway, were very severely
burnt.

Millar and J. D. McDougall for the appellants
referred to Nelson v. Branford fighting and Water
Co. (1) ; Thomas v. Wheeling Electrical Co. (2) ;
Schweitzer's Administrator v. Citizens' General Elec-
tric Co.(3).

Hellmiuth K.C. and G. L. Smith, for the respond-
ents. Smith v. Hayes (4), collects the cases on negli-
gence to date of the decision.

Defendants had no notice of the widening of the
bridge. Stylcs v. Cardiff Steamboat Co.(5) ; City of
Toronto v. Toronto Electric Light Co. (6).

GIROUARD J. concurred in the reasons stated by
Davies J.

(1) 8 Am. El. Cas. 542. (4) 29 O.R. 283.

(2) 8 Am. El. Cas. 528. (5) 4 N.R. 483.

(3) 7 Am. El. Cas. 571. (6) 6 Ont. W.R. 443.
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DAVIES J.-I am of opinion that this appeal should 1906
be allowed and the judgment ordered by the trial GLosmn

judge based upon the findings of the jury restored. TORV.TO

The action was brought to recover damages sus- LIGHT Co.

tained by an infant boy of 81 years of age through his Davies J.
hand coming in contact with an uninsulated wire of
the defendant company carried near to a public bridge
crossing a deep ravine in the outskirts of Toronto and
over which bridge the boy was lawfully passing when
the accident occurred.

This bridge had shortly before the accident been
re-constructed and widened at the upper part over
which the public passed by the Township of York
under special legislation passed for the purpose.

Before the bridge was so widened the defendants'
wires were stretched across this ravine, but at a dis-
tance from the bridge which prevented any such acci-
dent occurring, and it was the widening of the bridge
which brought it and the wires to the close proximity
which existed at the time the accident occurred.

The bridge as widened had been in use by the
public for some months and there was evidence that
the trimmer employed by the defendants crossed this
bridge daily during that time in the discharge of his
duties and ought to have seen and reported to his
employers the danger.

The jury, after a charge to which no objection is
made, found the defendants guilty of negligence and
that there was no contributory negligence on the part
of the boy.

There was an iron fence about four feet high along
the sides of the bridge in which were lattice-work dia-
mond-shaped openings 161 inches long by 10L inches
wide, and it was through one of these openings that
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1906 the boy put his hand which came in contact with the
GLOSTEB uninsulated wire.

V.
TORONTO The ground upon which the judgment of the Court
ELEcTRic of Appeal proceeded was that the bridge was the ex-

LIGHT CO.
- treme width of the highway and that while if the
a Jwires had been so close to the bridge that any one

lawfully crossing it might accidentally touch them,
a jury might find negligence, such a finding could not

be made where the wire was beyond the side of the
bridge outside of the highway and

could not be reached or touched by any one without intending to do

so or without stretching out through the railing beyond the side of

the bridge and therefore outside of the highway.

Without expressing any opinion as to whether this
statement of the law could be upheld or not, it is suffi-
cient to say that in some strange way the facts were
misapprehended by the Court of Appeal.

The plan with the writings from the owners and
others put in evidence at the trial dedicating the lands
across the ravine as a highway shews the latter to be
of the same width across the ravine as the streets

leading up to the ravine on each side. This plan was
before us, having been returned amongst the exhibits,
and leaves no doubt upon that point. Coupled with
the legislation authorizing the enlarging and widening

of the bridge there does not seem to be any reasonable
doubt either of the dedication of these lands as a high-
way, or their acceptance as such by the township or

the fact that the highway was much wider than the

bridge. If these facts had not been misapprehended
by the Court of Appeal, I think from the language and

reasoning used by them their judgment would have

been different.
A question was raised as to whether the defendant
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company had had notice of the widening of the bridge, 1906

but the bridge had after its re-construction been used GLOSTEF

by the public as a highway for several months, and I TORONTO

have no doubt under the evidence that they must be LGTRCs

taken to have had knowledge or at any rate ample -

means of knowledge of the material facts. Davies J.
The defendant company transmitting such a dan-

gerous element as electricity through their wires thus
strung along a public highway fall short of being
insurers, but are bound to exercise the greatest pos-
sible care and to use every possible precaution for the
protection of the public.

Their wires in the condition in which they were at
the time and place where the boy was so badly injured
constituted a danger to those using the highway and
were in fact a nuisance. They had become worn and
defective and had ceased to be insulated and to offer
any protection in case they came into contact with
any one. These uninsulated wires were within a few
inches, between 14 and 20, of the railing of the
bridge, and it ought to have been present to the minds
of the defendant company that if not grown up people
at any rate children crossing the bridge or playing
upon it would be exceedingly likely to touch the wires.
To my mind the maintenance of these dangerous unin-
sulated wires charged with deadly electricity within a
few inches of the bridge over which a large number of
people daily passed for some months after its re-con-
struction had been completed, and coupled with the
other facts proved, fully justified the findings of the
jury.

The observations of the judges of the Court of
Appeal which decided the case of Harrold v. Wat-
ney(1) are much to the point.

(1) (1898) 2 Q.B. 320.
3
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1906 IDINGTON J.-The appellant has taken before as
GLOSTER a ground that seems to have been ignored in the court

V.
TORONTO below.
ELECTRIC Mr. Justice Osler, who writes the judgment of that

LIGHT CO.

Idington J court, says:

the highway near which the wire was erected was a bridge. It ex-
tended to the width of the bridge and no further.

It seems to me that the return of the plans and
deeds to the registry office, after the trial, kept out of
sight of the Court of Appeal very important pieces of
evidence, and hence, I am inclined to think, this con-
clusion of fact arrived at by Mr. Justice Osler, upon
which his judgment rests.

In light of the documents I refer to I cannot arrive
at the same conclusion of fact as Mr. Justice Osler
proceeds upon, and hence I arrive at a very different
result from that he concludes with.

Unquestionably the highway extended far beyond
the side of the bridge at the time of the accident.

A company known as the Scottish, Ontario and
Manitoba Land Co., Limited, acquired, in the Town-
ship of York, a tract of land to be developed as a
residental district outside of Toronto. A part of this
land was surveyed into lots and plans were registered,
of which plan No. 661, filed herein was one that was
registered by the company in 1886. The land thus
surveyed stretched northerly from a point about 600
or 700 feet beyond the line dividing that township
from the City of Toronto. A deep ravine filled- the
intervening space between this line and that land.

At about that time this company acquired a strip
of land eighty feet wide, stretching across the ravine
and connecting the land plotted, as in plan No. 661,
and other plans referred to, with the end of Glen Road
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(a street in Rosedale, now in the City of Toronto), 1906
which had run up to the boundary line between GLOSTER

1,.
Toronto and York township. TORONTO

ELECTRICThe company opened from the ravine, through LIGHT CO.
their land on the northerly side of the ravine, in the Idngn J.

course of the surveys just referred to, a road running -

northerly under the same name of Glen Road.
Obviously, the acquisition by the company of the

strip across the ravine was for the express purpose
of using it as a highway and by means of building
thereon a bridge (on a level high enough to make it
easy of access to travellers), to connect thereby the
Rosedale end of Glen Road and the extension of Glen
Road on the surveyed lands of the company on the
north side of the ravine. The bridge was built at a
height of about 125 feet above the deeper parts of the
ravine.

The conclusions I draw from all the facts before us
relative to this strip of land, and especially the con-
formation of the ground; the improbability, if not
impossibility, of its use for building purposes; that it
was intersected by a public highway, and the tempor-
ary device of granting by deed the use of this bridge
to each purchaser of a lot of these surveys, are that the
company never intended to use it for any other pur-
poses than to subserve the uses of a public highway;
that the future appropriation of the entire strip, for
such purpose, was intended by the company; and its
dedication also intended so soon as the development
of the settlement being created would induce some
public authority to accept, for the public, such dedi-
cation and save the company from the burthen of
maintenance of such a structure as this bridge.

As things progressed the settlement came to need
light. The respondents furnished the light. They
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1906 were, under the law by virtue of which they had be-
GLOSTER come incorporated, entitled to use any street, high-

TORONTO way or public place subject to agreement between

LIGHT CO. them and the municipality in which the street, high-
- way or public place lay, for erecting poles and string-

Idington J. 
Z

ing thereon the necessary wires to conduct their elec-
tric current.

They used Glen Road, clearly then a public high-

way, on either side of this ravine, for stretching there-
on the electric wire of which the connecting part is
now in question.

This use of Glen Road is, I think, attributable to

an exercise of the right I advert to. In process of exer-

cising that right, I have no doubt, they stretched

across this ravine alongside of the bridge and over

the strip thus intended for dedication, the wire they

were putting up on Glen Road, as already stated,

under the impression that the strip referred to across

the ravine formed part of the public highway. The

place where they thus stretched the wire across the

ravine, some ten years or more after the bridge was

built, would present the appearance of a public high-

way to any one looking at it then, used as it was, as

part of the public highway known as Glen Road.

It would be manifestly absurd to suppose that such

a company as respondents, at every step, verified the

public title to the highway, rather than accept the

appearances as facts.

Such being the interpretation I put upon the facts

as a matter of historical research gathered from the

evidence, now in the case, what follows? Can the

respondents claim that they are not bound by the

events that followed as clearly as if they had built

along and upon what was an actual public highway?
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Whether built under license such as would be 1906

conformable to the purpose of the company, or as of GLOSTEB

right, looking at the place in question as part of the TORoNTo

highway, the company are clearly subject, in light of ET Co.
what happened afterwards, to the liability that at- Idington J.
taches to them in every case where they use the public -

highway.
What happened is this. The bridge was needing re-

construction; the public needs were growing; the
company and other owners of lands were getting tired
of so irksome a situation. They agreed to dedicate,
and so far as they could dedicated, by making a plan,
dated 28th July, 1902, and registered as No. 1,248, in
the registry office on the 22nd July, 1903.

This plan bears upon it the following certificate:

This plan shews the lands coloured pink which by this plan and
registered plans numbers 528, 661 and 1135 are laid out as Glen Road,
Pelham Place, Bin-Scarth Road, Scholfield Avenue, Edgar Avenue and
Maclennan Avenue and all parts of the said roads, avenues and place
which are not or have not already been dedicated as public highways
are hereby dedicated as public highways and for such purpose all
estate and interest therein is hereby assigned and conveyed to the
corporation of the Township of York, as witness the hands and seals
of the parties hereto. Dated the 28th of July, A.D. 1902. (Signed,
sealed and delivered, in the presence of R. J. Maclennan.)

It is executed by the company affixing their seal
and many other owners signing and sealing the same.
It is certified to by a surveyor as correct. The roads
or road allowances referred to as pink coloured in-
clude the eighty foot wide strip across the ravine
which has been referred to so frequently already.

Lands were thereafter sold and deeds thereof regis-
tered in accordance with said plan in a way that, by
the terms of R.S.O. ch. 181. see. 39, constituted this
strip of land a public highway.

But we find, side by side with these events, others
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1906 marching along to fit into and so supplement these

GTOSTER acts as to complete the dedication of the entire strip.

TORONTO That intended dedication was acted upon by the
ELECTRIC legislature of Ontario, by 3 Edw. VII. ch. 89, being

LIGRT CO.
"An Act respecting Glen Road Bridge, in the Town-

Idington J. ship of York."
I think a good deal might be said in support of

the position that this Act might be taken as a legisla-
tive declaration that the bridge had long before the
passing of the Act which was assented to on the 12th
June, 1903, become to all intents a public bridge, and,
therefore, to be presumed as dedicated at an earlier
stage than the date of this legislation.

I do not conceive it necessary to do more than indi-
cate that a consideration of the various dates, and the
order of events I have related might be taken to indi-
cate that this legislation as well as this declaration,
emanating from the company who owned the land,
was in truth the fulfilment of a long settled purpose
that something like this should happen to the bridge
and the land in question. Clearly, as if it had been
admitted on the pleadings, I take it these acts, at all
events coupled with the action of the township coun-
cil in obeying the mandate of the legislature by re-
constructing the bridge, may be looked upon as a final
and conclusive acceptance by the public of the prof-
fered dedication.

Let us see how that bears on the company and its
obligations now in question. It is not now, as the
result of all this, the case of an owner of a highly
dangerous wire adjoining or adjacent to the highway,
but of an owner, whose highly dangerous wire has, by
reason of neglect, become a public nuisance on the
highway, even assuming it to have been in some way
or other brought there in the first place lawfully.
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The statute enabling the company to use the pub- 1906
lie highway enables them to maintain works so con- GLOSTEB

structed and must, I think, be taken, by implication, V*
TonoNTo

to mean a maintenance in a proper manner so as not ELEcol

to become a public nuisance. LGHT CO.

It seems needless to argue that a wire of the char- Idigton J.
acter in question, fourteen or twenty inches from a
bridge, such as that in question, strung along and
over a public highway, is a nuisance. Companies en-
gaged in such operations must conduct them with
due regard to the public safety when enjoying the
liberty of using the public highway in common with
the rest of the public.

This solution of the highway question changes the
whole aspect of the case. The question of notice
can hardly be said to arise upon such a solution.

The conceivable case of a company having a clear
grant of right to use a piece of private property a dis-
tance from the public highway, and that highway
being suddenly enlarged in width, so as to render a
continuation of the wire dangerous, although on pri-
vate ground, might raise the question of the necessity
for notice in a way that is not now raised in this case.

This case is: The company believing all the time
that they were on the public highway and for over a
year, at least, before the accident actually being there-
on, chose to set up that they had not notice of the
changes of structure upon the highway. I think the
company are not relieved from their duty to the pub-
lic by Aimply constructing properly. They must ob-
serve what experience teaches them more than any-
body else the possibility of wires of this character get-
ting out of repair, breaking down, or in many other
ways becoming a source of danger to the public. If
they choose for a long period of time to neglect that

39



40

1906

GLOSTER

ToitoNTO
ELECTRIO

LIGHT Co.

Idington J.

SUPREME COURT OF CANADA. [VOL. XXXVIII.

duty, I think they must, when on a public highway, in
like manner as municipal corporations, be presumed
to know that which it was their duty to know in rela-
tion to the want of repair of their property on the
public highway. The obligation to repair in such a
case is analogous to the obligation of a municipal cor-
poration bound to repair. I think the analogy may
well be, in relation to notice, treated as complete.

The facts are found by the jury, on evidence pro-
per to be left to the jury, and I think the judgment.
of the learned trial judge thereon ought to be restored.
The appeal should be allowed with costs; but I can-
not help remarking that the proof adduced might well
have been made clearer and ought to have been, when
once made, kept before the court.

MACLENNAN and DUFF JJ. concurred with His
Lordship Mr. Justice Davies.

Appeal allowed with costs.

Solicitors for the appellants: Millar, Ferguson &
Hunter.

Solicitors for the respondents: Smith, Rae & Greer.
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Appeal--Jurisdiction-Intervention-Matter in controversy-Judi-
cial proceeding-R.S.C. c. 135, s. 29.

An intervention filed under the provisions of the Code of Civil Pro-
cedure of the Province of Quebec is a "judicial proceeding"
within the meaning of section 29 of the Supreme and Exchequer
Courts Act, and a final judgment thereon is appealable to the
Supreme Court of Canada where the matter in controversy upon
the intervention amounts to the sum or value of $2,000 without
reference to the amount demanded by the action in which such
intervention has been filed. Walcott v. Robinson (11 L.C. Jur.
303) ; Miller v. D6chWne (8 Q.L.R. 18) ; Turcotte v. Dansereau
(26 Can. S.C.R. 578); and King v. Dupuis (28 Can. S.C.R. 388)
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(Q.R. 2 Q.B. 305); Allan v. Pratt (13 App. Cas. 780), and King-
horn v. Larue (22 Can. S.C.R. 347) distinguished.

Girouard J. dissented.

APPEAL from the judgment of the Court of King's
Bench, appeal side, affirming the judgment of the
Superior Court, District of Gasp6, by which the plain-
tiff's action was maintained. with costs, the attach-
ment before judgment therein quashed, an interven-
tion by the present respondents maintained and
the respondents declared to be owners of a quantity

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington,
Maclennan and Duff JJ.
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1906 of spool-wood which had been seized under the pro-
cor visional attachment.

V.
THE JAMES On the appeal coming on to be heard, a motion was

RICHARDSON made on behalf of the respondents to quash the ap-

- peal on the ground that the sum or value demanded by
the action being only $850.49 the judgment was not
appealable to the Supreme Court of Canada, although
the value of the wood seized and claimed by the inter-
vention exceeded the sum or value of $2,000.

The questions raised upon the motion are fully dis-
cussed in the judgments now reported.

Stuart K.C. for the motion.

Flynn K.C. contra.

The judgment of the court, upon the motion, was
delivered by

THE CHIEF JUSTICE.-The plaintiff Cot6 brought,
in July, 1905, an action in the Superior Court, at
Gasp6, against one Dionne to recover the sum of
$804.49, and at the same time procured a writ to at
tach, by way of saisie-arr6t before judgment, the goods
of his debtor on the alleged ground of fraud and secre-
tion. Thereupon certain spool-wood was attached as
the property of the defendant, and subsequently The
James Richardson Company, Limited, applied for and
obtained Idave to intervene in the suit between Cot6
and Dionne, alleging that the wood seized was really
their property. -By the intervention and exhibits filed
in support the value of the wood is alleged to be over
$4,000.

The plaintiff in the main suit then became defend-
ant on the proceedings in intervention. He contested
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the claim of the intervenants to the wood and denied 1906

that they had any title to it. CoTt
V.On these issues the parties went to trial. After THE JAMES

the evidence was practically all in, the grounds of RICHARDSON
CO.

intervention were, by leave of the court, amended and
The Chiefthe amended intervention and a new plea were filed, Justice.

but the issue as to the ownership of the wood re-
nained substantially the same.

The defendant in the main action suffered judg-
ment by default, but the attachment was set aside, the
intervention maintained and The Richardson Com-
pany declared to be the owners of the wood seized.

On appeal to the Court of Queen's Bench this judg-
ment was confirmed, Lacoste C.J. and Blanchet J. dis-
senting, and from this judgment the present appeal is
taken.

On the appeal to this court the question of juris-
diction is raised. I take it to be settled now beyond
doubt that the extent of our jurisdiction depends upon
the amount in controversy and that, by the amend-
ment 54 & 55 Vict. ch. 25, sec. 3, sub-sec. 4, is deter-
mined by the amount demanded.

On the issues now before us what is the demand?
Undoubtedly that contained in the intervention. The
suit between Cot6 and Dionne was disposed of by the
judgment in the Superior Court and the judgment
appealed from is that rendered by the court of appeal
on the merits of the intervention in which the matter
in controversy is the title of the intervening parties to
the lumber seized. It was to assert this title that they
intervened and the issue between them and the plain-
tiff, defendant in the proceedings in intervention, is as
to the validity of that title. If the judgment appealed
from is confirmed they, the intervening parties, re-
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1906 main in undisputed possession of the lumber; if on

cosT the contrary it is reversed then the property does not

THE AM revert to the plaintiff, defendant in the intervention,
RICHARDSON to be disposed of as his interest may appear, but re-

Coe mains vested in the original defendant Dionne and
The Chief z

Justice, liable to the claims of all his creditors, the plaintiff

- bringing his attachment securing to himself priority
of satisfaction unless the debtor is insolvent, in which
case he would only be entitled pari passit with the
rest of the creditors. The course of proceeding when
insolvency is alleged is to give notice to the creditors.
to come in and prove their debts by a particular day
after which a final distribution of the property is.
made among them. Articles 672 and 673 C.P.Q.

An intervention is "a judicial proceeding" within
the meaning of section 29 of the "Supreme and Ex-
chequer Courts Act."

The intervening party stands in the same position
as a plaintiff. L'intervention West que l'exercise
d'une action; Rousseau & Laisney, Vol. 5, p. 494, n.
8(1).- When, as in the present case, the intervenant
is a third party who comes into the case, not to main-
tain nor contest the principal demand, but to assert
a right personal to himself, new issues are raised

which may be disposed of independently of the main
suit: Walcot v. Robinson(2). The proceeding in

intervention was to all intents and purposes an

action in revendication; Miller v. D&hkne(3). It
has been held that the withdrawal of the princi-

pal demand does not put an end to the inter-
vention: Mulholland v. Benning(4); Carr6 & Chau-

veau, Adolphe, T. 3, Q. 1273(4).

(1) Art. 220 C.P.Q. (3) 8 Q.L.R. 18.

(2) 11 L.C. Jur. 303. (4) 15 L.C.R. 284.

44



VOL. XXXVIII.] SUPREME COURT OF CANADA. 45

On doit distinguer le cas oa la demande principale est repouss~e 1906
par des motifs tir6s du fond, de celui oft elle est rejet6e A raison

Caotd'une nullit6 ou d'une fin de non-recevoir. a
Dans le premier cas, auquel se rapportent les deux espaces jug~es THE JAMES

par la Cour de Bourges, les 2 avril, 1828 (J. de cette Cour. 7e Ann~e, RICHARDSON

p. 237; S.V. 29, 2, 248), et 13 mai, 1831 (J. Av. t. 42, p. 249; Devill., Co.
1832, 2, 45), on decide, sans difficult6 qu'un jugement defavorable & The Chief
la demande principale n'empeche pas qu'il soit statu6 sur l'inter- Justice.
vention.

En effet, 1'intervention d'un tiers dans une instance n'a pas
toujours pour objet de soutenir 1'action principale; elle tend souvent
A des int~r&ts particuliers, et forme ainsi une action diff6rente et
nouvelle, d'oti il faut conclure que si le demandeur principal suc-
combe, le tribunal n'en doit pas mons examiner les droits de
l'intervenant.

S'il s'agit du rejet de la denande principale par un moyen de
nullit4 ou par une fin de non-recevoir, les opinions se divisent.

The head note in The Atlantic & North-West Rail-
way Co. v. Turcotte(1), would give the impres-
sion that the contrary doctrine was laid down there,
but Boss6 J. speaking for the court, at page 319,
makes practically the same distinction as Carr6 &
Chauveau, loc. cit. Mr. Justice Boss6 said:

Ce n'est plus le cas d'une partie qui reclame sa chose dans un
litige r6gulier devant un tribunal competent entre deux autres
parties qui se la disputent, et qui, en raison de son droit, se fait
adjuger la propri6te, objet du litige entre le demandeur et le defend-
eur. C'est le cas du tiers intervenant dans un litige qui, sans col-
lusion entre les parties principales, est declar6 ne plus exister en
raison d'un d6faut d'autorisation de la part du demandeur principal,
d6faut d'autorisation 6quivalant au d6faut de juridiction du tri-
bunal pour decider sur cette meme demande principale, et entrainant,
partant, le mOme d~faut de juridiction pour les demandes acces-
soires et leurs consequences.

This case is one in which

la partie r~clame sa chose dans un litige regulier devant un tribunal
competent entre deux autres parties qui se la disputent, et qui, en
raison de son droit se fait adjuger la propriete, objet du litige entre
le demandeur et le d6fendeur.

(1) Q.R. 2 Q.B. 305.
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1906 Here the proceeding in intervention is to all in-

CoTk tents and purposes an action in revendication. Miller

THEJAMES v.*6 ne(l
IuCHARDSON At the argument much reliance was placed upon

Co.b
- Allan v. Pratt(2). In my opinion that judgment has

The Chief
Justice. no application in the present case. There the appeal

was to the Privy Council from a judgment of the court

of appeal for Quebec in a case in which the amount

in dispute, that is to say, the amount of the judgment

appealed from was $1,100 while the amount of the

original demand was $5,000.

The question of want of jurisdiction turned in

that case entirely upon article 1178 of the Quebec

Code of Civil Procedure, now article 68, C.P.Q., which

enacts that the judgment of the court of appeal of the

province shall be final in all cases where the matter in

dispute shall not exceed the sum or value of five hund-

red pounds sterling. Their Lordships held that in

determining the question of the value of the matter in

dispute upon which the right to appeal depends the

correct course to adopt is to look at the judgment as

it affects the interests of the parties who are pre-

judiced by it and who seek to relieve themselves from

it by an appeal. But that rule does not apply to this

court. 54 & 55 Vict. ch. 25, sec. 3, sub-sec. 4, fixes the

mode of determining the amount in controversy and

if the appeal in Allan v. Pratt (2) had been taken to

this court we undoubtedly would have had jurisdic-

tion to hear it because the amount of the original de-

mand $5,000 must have been held to be the amount in

controversy. The same principle had been previously

applied by the Privy Council in the case of Macfarlane

(2) 13 App. Cas. 780.
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(1) 8 Q.L.R. 18.
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v. Leclaire(1). If in this case Cot6 had, on the prin- 1906

cipal demand, obtained judgment for an amount ex- COt

ceeding $2,000, but if the value of the wood seized and THE
TEJAMES

claimed by The Richardson Company's intervention RICHEADSON
Co.

was only $1,000, Cot6's interest under the rule in -
The ChiefAllan v. Pratt (2) would be of an appealable amount, Justice.

but would there be an appeal here in such circum-
stances? Here I would draw attention to the signifi-
cant observation of Taschereau J. in King v. Dupuis
(3), at page 394, where referring to the cases of Cham-
poux v. Lapierre(4), and Gendron v. McDougall(5),
relied on by the respondent at the argument on the
question of jurisdiction, he says, at page 394:

It was at that time, I may premise, though perhaps unneces.
sarily, the amount in controversy upon the appeal to this court that
ruled not, as it is now, the -amount of the original demand, when
the extent of our jurisdiction depends upon the amount in
controversy.

By sub-section 4 of 54 & 55 Vict. ch. 25, sec. 3, Par-
liament, for the first time, fixes a statutory mode of
determining the amount in controversy which was
that laid down in Joyce v. Hart(6) ; Levi v.JReed(7),
and apparently uniformly acted upon in this court
until Allan v. Pratt(2); Gilbert v. Gilman(8), per
Taschereau J. at page 195. This last case vas decided
in 1888 and the statute 54 & 55 Vict. was passed in
1891.

In Kinghorn v. Larue (9), at page 349, Taschereau
J., rendering the judgment of the court, adopted the

(1) 15 Moo. P.C. 181. * (6) 1 Can. S.C.R. 321.
(2) 13 App. Cas. 780. (7) 6 Can. S.C.R. 482.
(3) 28 Can. S.C.R. 388. (8) 16 Can. S.C.R. 189.
(4) Cout. Dig. 56. (9) 22 Can. S.C.R. 347.
(5) Cont. Dig. 56.
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1906 rule laid down in Macfarlane v. Leclaire (1), and

COTP said:
V.

TCHEAMDS I am of opinion that this appeal must be quashed according to
Co. the well settled .jurisprudence on this point, viz., that it is the inter-
- est of the party appealing from a judgment that has to be taken into

The Chief consideration, to determine whether the case is appealable or not.
Justice.

Further, at page 351 Taschereau J. says: "54 & 55
Vict. does not affect this case." In Kinghorn v. Larue
(2) the amount demanded and the amount granted
were, as Taschereau J. says, not different. Kinghorn
having obtained judgment against Hall & Co. for
$1,129 seized under a writ of execution certain im-
movable property which.realized at the sale the sum
of $950. Larue, a judgment creditor of the defendants
for the sum of $24,000 was collocated as a creditor
au marc la livre on this sum of $950, hence the appeal
by Kinghorn, and there was nothing in issue either be-
low or here except the right of Larue to be collocated.
The amount of Kinghorn's judgment was not within
the appealable limit nor was the amount of the col-
location. The amount of Larue's claim was appeal-
able, but was not in controversy and could not be in
any way affected by any judgment this court could
render. So clearly there was no appeal here and from
a casual observation of Taschereau J. in such a case,
I do not draw the conclusion that this court has de-
cided that the statute was not intended to apply a rule
by which the amount in controversy was to be fixed
whether that amount was demanded in the original
declaration which accompanied the writ of summons
or in the conclusions to an opposition or intervention
or other like judicial proceeding.

(2) 22 Can. S.C.R. 347.
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Taschereau J. says in King v. Dupuis(1), at page 1906

396: Cort
V.

I do not see how, on this appeal, (upon what is clearly a judicial THE JAMES

proceeding, Turcotte v. Dansereau (2) ), it can be denied that the RICHARDSON

matter in controversy, and demanded by that opposition, is of the Co.
value of $2,000 or over. The Chief

Justice.
Turcotte v. Dansereau(2) is very much in point -

here. By the declaration the plaintiff claimed from
the defendant the sum of $1,997.92 with interest and
costs, but when the opposition was filed the amount
due on the judgment which it sought to have annulled
amounted to upwards of $2,000, and it was held by
this court that an opposition filed for the purpose of
vacating a judgment entered by default is a "judicial
proceeding," and that the appellate jurisdiction of
this court depended on the matter in controversy in
that proceeding without reference to the amount de-
manded by the action in the principal suit.

It is not necessary that the amount in controversy
should be a sum of money. The statute was intended
to cover also the value of the thing demanded, the
object being to give this court jurisdiction to hear and
decide appeals in cases where the issues involved a
consideration of sufficient value to justify the appeal.

In King v. Dupuis (1), at page 395, Taschereau J.
says:

Here it is the ownership of $3,500 worth of lumber that is in

question (as in the present case); the appellant, by his opposition
intervened in the original case to assert his right to this lumber that.
the respondent had caused to be seized.

On the whole I am of opinion that this court has
jurisdiction to try the issue as to the ownership of the
lumber and that King v. Dupuis(1) and Turcotte v.
Dansereau (2) are authority for this opinion.

(1) 28 Can. S.C.R. 388. (2) 26 Can. S.C.R. 578.
4
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1906 GIROUARD J. (dissenting).-This appeal raises a
COTt very nice question of civil procedure upon which it is

THE JAMES my misfortune to have to dissent from the court. I

RICHDSON quite agree with the learned Chief Justice that an in-
tervention, which I believe corresponds to the "inter-

- pleader" or "third party" proceedings of the English
practice under the modern Judicature Acts, is a de-
mand, and in a case like the present one, it is to a cer-
tain extent distinct from that formed by the plaintiff.
I say to a certain extent, for by its conclusion the in-
tervening parties pray that the seizure before judg-
ment made by plaintiff be declared illegal, and in this
respect I think the intervening parties take the position
of defendants in the case. But whether that be correct
or not, it seems to me it cannot be denied that this in-
tervention, or distinct demand, does not constitute a
new suit, but is a mere incident in a pending suit. If
there was any doubt upon this point under the old law
of France, there is none under the new Code of Civil
Procedure of the Province of Quebec.

In order to better understand its provisions, I
think it is not out of place to make a short recapitu-
lation of the laws governing interventions.

The authority of Carr6 & Chauveau, Vol. 3, p. 214,
Q. 1273, is invoked to establish that the withdrawal
of the principal cause does not put an end to the inter-
vention. This may not be important, for there may
be several different demands in a pending suit, and
because one of them is decided before another, it does

not mean that they do not all exist in the same suit.
But Carr6 & Chauveau, if I understand them well, do
not absolutely hold that the withdrawal of the princi-
pal demand does not put an end to the intervention.
They make distinctions. They quote decisions both
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ways. And how can it be otherwise when we consider 1906

the legislation upon the subject in France under and COT
1,.

before the Code? THE JAMES

The old ordinance of Civil Procedure of 1667, Tit. mCARO.

11, has only one short article (art. 28) upon the sub- Grou J.

ject of interventions, which has been reproduced by -

the Code of Civil Procedure of France. Article 339:

L'intervention sera formde par requate qui contiendra les moyens
et conclusions dont ii sera donna copie ainsi que des pieces justifica-
tives.

The only difference from the ordinance of 1667 is
to be found in article 340:

L'intervention ne pourra retarder le jugement de la cause princi-
pale, quand elle sera en 6tat,

that is, ready for judgment.
Under these various provisions it is not surprising

to find a very conflicting jurisprudence upon ques-
tions connected with interventions. The decisions will
be found in Gilbert sur Sirey, Carr6 & Chauveau, and
the other annotators and commentators of the Code of
Civil Procedure of France. They are of very little
assistance to us. For over fifty years, the Pro-
vince of Quebec has been governed by a very different
Code of Procedure.

The want of new provisions was felt as early as
1849, when 12 Vict. ch. 38, sec. 82, was passed, and
amended in 1853 by 16 Vict. ch. 194, sec. 22. These
enactments are summarized in the Consolidated Sta-
tutes of Lower Canada, ch. 83, sec. 71. Under these
statutes one decision was rendered by the court of
appeal which I believe deserves some attention. That
is Mulholland v. Benning(1) decided in 1864 by

(1) 15 L.C.R. 284.
4%

51



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1906 Duval C.J., Meredith, Drummond, Mondelet and
Covt Badgley JJ., where it was held, reversing the judg-

THE JAMES ment of Mr. Justice Smith in the Superior Court, that
RICHARDSON the withdrawal of the principal action did not put anCO.

d ~end to an intervention filed for the purpose of reven-
Girouard J.

- dicating the thing seized by the plaintiff.
- In 1867 more complete enactments were intro-

duced by the Code of Civil Procedure, articles 154-158.
These articles form part of chapter 4, relating to "In-
cidents" in a pending suit. It is, I believe, the first
time that the legislature did so declare, although it is
pretty hard to conceive that an intervention could be
anything else, as the very word means, that is, inter
venire, to come between.

The provisions of the new Code are more compre-
hensive and more precise than any legislation we had
before; in fact they are all given as new law, or
amending the old law.

Article 220:

Every person interested in an action between other parties may
intervene therein at any time before judgment. C.C.P. 154 amended
156, in part.

Article 222:

It cannot stay the proceedings in the principal action unless it
is allowed by the judge. New C.C.P. 156.

Article 224:

The proceedings are subject to the same rules as the action dur-
ing which they are made, and the delays for pleading are computed
from the date of the service of the intervention. New C.C.P. 158
amended.

If an intervention is a mere incident, it seems to
me impossible to conceive that it can survive the prin-
cipal demand. The above articles shew that two
causes then exist in a pending suit, that is the princi-
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pal cause or the demand of the plaintiff, and the in- 1906

tervention. And so the Quebec courts have held even cort
under the old code of 1867. THE MES

In 1884, Mr. Justice Torrance decided that where RicKARDSON
Co.

the principal action is of a summary nature, the pro- J

ceedings on an intervention therein are governed by

the same rules: Stephen v. Montreal, Portland & Bos-
ton Rly. Co.(1).

In 1890, Mr. Justice Mathieu decided that the con-
testation of an intervention, and the merits of the
principal cause must be adjudged at the same time:
Stein v. Bourassa(2).

Finally, in 1892, the court of appeal, Baby, Boss6,
Blanchet, Hall and Wfilrt6le JJ., held that where the
principal action is dismissed for an irregularity,
the intervention must likewise disappear, whatever
may be the grounds on which it is based, the court
holding that it does not introduce a new suit or in-
stance, but that it is only an appendix to the prin-
cipal demand: The Atlantic and North-West Rly. Co.
v. Turcotte(3).

For these reasons, interventions, although consti-
tuting judicial demands, and subject to the same rules
of procedure as the principal demand, are mere inci-
dents in the principal suit, like incidental and cross
demands, improbations, inscriptions de faux, dis-
avowals of attorneys, and reprises d'instance. Articles
216, 219, 228, 233, 257, 271, C.P.Q. All these may
happen in the same suit. In fact the case of The At-
lantic & North-West Co. v. Turcotte (3) is an example
of three or four incidents upon which issues were
joined. The practice has been to dispose of them all
by one final judgment as was done in this case.

(1) 7 Legal News 62. (2) 18 R.L. 484.
(3) Q.R. 2 Q.B. 305.
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1906 Even oppositions to judgment of to seizure and
CoT sale, or upon the distribution of moneys, known as

THE AMES oppositions a/in d'annuler, a/in de charge, a/in de dis-
InCHARDSON traire or afin de conserver, which admittedly form dis-

or tinct demands, are not incidents of the principal ac-
Girouard J.

- tion (1), but they are so intimately connected with
it that they bear the same title, the name of the oppos-
ant being only added. They are always the inevitable
sequence of the judgment or of its execution; they
constitute what may be called the last phase of the
same law suit. All the parties in the original cause
are entitled to a notice from the opposant that the
opposition has been returned by the seizing officer,
and they are all entitled to be heard and to have the
same rejected or dismissed upon proper -issues. Arti-
cles 650, 651, 653 C.P.Q.

Finally, in determining the actual interest of the
party contesting an opposition, due regard is always,
had to the judgment he is endeavouring to exe-
cute. It is especially when estimating the appealable
interest of a plaintiff in the main action, that courts
of justice have invariably looked at the final judg-
ment, irrespective of the interest of the opposing
party, a proposition which the decisions quoted here-
after will amply demonstrate.

These observations will help us, I hope, to reach an
intelligible interpretation of our statutes granting the
right of appeal.

It is enacted by 12 Vict. ch. 39, sec. 82 (1849), that
where

the right of appeal from any judgment of any court is dependent
upon the amount in dispute, such amount shall be understood to be
that demanded and not that recovered, if they are different.

(1) Arts. 653, 751, C.P.Q.

54



VOL. XXXVIII.] SUPREME COURT OF CANADA.

This enactment is substantially reproduced in 1906

article 1142 of the Code of Procedure of 1867, and, con
article 44 of the Code of 1897. V.

THE JAMES

By 34 Geo. III. ch. 6, sec. 30, and 12 Vict. ch. 37, RICHARDSON

sec. 19, an appeal lies in several cases to His Majesty C
in His Privy Council, and among others "where the Girouard J.

matter ia dispute exceeds £500 sterling." This enact-
ment is re-enacted in the code of 1867, art. 1178, and
in the code of 1897, art. 68.

In 1851, in Gugy v. Gugy (1), the court of appeal,
composed of Sir James Stuart C.J., and Rolland,
Panet and Aylwin JJ., four of the ablest judges who
adorned the Quebec Bench, held that the right of ap-
pealing to the Privy Council from a judgment upon
an opposition. made by the defendant to judgment, is
settled by the nature and quality of the principal de-
mand. The defendant, opposant, had alleged that the
principal sum had been compensated by a sum due to
him by the plaintiff, and far exceeding E500.

Sir James Stuart said:

Dans la pr6sente cause, le jugement fut rendu pour une somme
de 200, pour laquelle l'intime fit 6maner un bref (writ) d'ex~cu-
tion, et c'est sur une opposition faite 5, cette ex6cution par l'appelant
qu'appel a t4 interjett6. L'exdcution ici est la demande, et l'oppo-
sition n'est qu'une exception 11 cette demande.

The same principle has been adopted by article
1173 of the Code of Procedure.

"The Supreme Court Act," as amended and now
in force, section 29, sub-section 1, in so far as it relates
to the amount involved, says:

No appeal shall lie under this Act from any judgment rendered
in the Province of Quebec, in any action, suit, cause, matter or other
judicial proceeding, wherein the matter in controversy does not
amount to the sum or value of two thousand dollars.

(1) 1 L.C.R. 273.
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10 And in sub-section 4, added by 54 & 55 Vict. ch.
coTE 25, sec. 3, sub-sec. 4, the Act adds:

THE JAMES Whenever the right to appeal is dependent upon the amount in
RICHARDSON dispute, such amount shall be understood to be that demanded and

Co.
_ not that recovered, if they are different.

Girouard J.
- It seems to me that only sub-section 1 applies to

this case, as there is no difference between the amount
demanded and the amount recovered. The appellant
obtained a judgment for exactly the full amount of
his demand.

I take it for granted that our own decisions, espe-
cially a long array of them, are binding upon us,
especially when they follow those of the Privy Coun-
cil. I do not hesitate to say, with due deference, that
if we receive this appeal we reverse the well settled
jurisprudence, not only of the Quebec courts, but also
of this court and of the Privy Council.

It is contended that such a conclusion is supported

by the authority of Turcotte v. Dansereaut(1), and
King v. Dupuis(2).

I cannot understand how Turcotte v. Dansereau(1)

can be invoked at all. The appellant was not the plain-

tiff, but the defendant, whose interest was calculated

at the time of the making of his opposition to judg-
ment. Our decision was not based on the fact that the

amount was not sufficient. Quite the reverse. Inter-

est was allowed to make up the appealable amount,
as the Privy Council had done in Boswell v. Kilborn

(3), and Bank of New South Wales v. Owston(4).
Turcotte v. Dansereau(1) may be at variance with

Gugy v. Gugy (5), but this does not help the present

appellant, as he is not an opposant to judgment.

(1) 26 Can. S.C.R. 578. (4) 4 App. Cas. 270.
(2) 28 Can. S.C.R. 388. (5) 1 L.C.R. 273.
(3) 12 Moo. P.C. 467.
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In King v. Dupuis (1), which is a case somewhat 1906
similar to this one, a lumberman by the name of King cord
was opposing by an opposition afin de distraire, the TV.
seizure and sale of a certain quantity of logs of the rICHARDSON

co.
value of $3,500. The plaintiff, Dupuis, had obtained -

judgment for the amount of his demand, namely, Girouard J.

$119.50. We decided that King could appeal, but we
did not decide that the plaintiff, Dupuis, could, the
point not being even involved in the case. Mr. Justice
Taschereau, who rendered the judgment of the court,
refers to the decisions in Mcorkill v. Knight (2);
Kinghorn v. Larue (3), and Macfarlane v. Leclaire (4),
and when we read the judgments in these cases there
cannot be any doubt what the learned judge had in
his mind. His Lordship has in fact recapitulated the
whole jurisprudence in Kinghorn v. Larue(3), which
is a case exactly in point. The question of appeal
came up on an opposition afin de conserver, which is
a judicial proceeding or demand, perhaps more inde-
pendent of the main action than any other opposition.
It was contested by the plaintiff who had obtained
judgment for $1,129, and the opposition was for
$24,000. It was held that the plaintiff had no appeal.
Mr. Justice Taschereau, for the court, said:

Here the appellant's judgment is for $1,129, and to that amount
and that amount alone, is he pecuniarily interested in the present
case. The case of Gendron v. McDougall (5) is clearly in point. In
that case Gendron had obtained a judgment against one Ogden for
$231, and in execution thereof seized an immovable worth $2,000.
McDougall filed an opposition afin de distraire, claiming the land so
seized as his property. Gendron contested the opposition. The Court
of Queen's Bench dismissed his contestation and maintained Mc-
Dougall's opposition. Gendron then appealed to the Supreme Court,
but, though the question at issue on McDougall's opposition was one

(1) 28 Can. S.C.R. 388. (3) 22 Can. S.C.R. 347.
(2) 3 Can. S.C.R. 233; Cout. (4) 15 Moo. P.O. 181.

Dig. 56. (5) Cout. Dig. 56.
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1906 of title to a piece of land, and that piece of land was worth $2,000,
___1 this court quashed Gendron's appeal, on the ground that his pecun-
CoT iary interest on his appeal was limited to $231, the amount of his

THE judgment. That case, which is binding upon us, seems conclusiveTHE JAMES
RICHARDSON upon the question.

Co.

Giroard J. And referring to the case of Macfarlane v. Le-
- claire(1), the learned judge observes that the Privy

Council intimated, though, of course, without deter-
mining, that had the judgment been against Leclaire,
a party just in the position of the present appellant,
and of Kinghorn, Leclaire would not have had a right
to appeal, as his pecuniary interest would not amount
to £500 sterling. Finally, the learned judge con-
cludes:

The statute 54 & 55 Vict. does not affect this case. This is not a
case where the amount demanded and the amount granted are dif-
ferent.

In Allan v. Pratt(2), an appeal decided in 1888
from the Quebec court of appeals, Lord Selborne
said:

Their Lordships are of opinion that the appeal is incompetent.
The proper measure of value for determining the question of the right
of appeal is, in their judgment, the amount which has been recovered
by the plaintiff in the action and against which the appeal could ber
brought. Their Lordships, even if they were not bound by it, would
agree in principle with the rule laid down in the judgment of this
tribunal delivered by Lord Chelmsford in the case of Macfarlane v.
Leclaire (1), that is, that the judgment is to be looked at as it affects
the interests of the party who is prejudiced by it, and who seeks
to relieve himself from it by appeal.

True, Allan v. Pratt(2), in so far as this court is
concerned, is no longer law in a similar case, that is,.
where the amount demanded is different from that
recovered. This change has been effected in 1891 by 54
& 55 Vict. ch. 25. But out of the special case provided

(1) 15 Moo. P.C. 181. (2) 13 App. Cas. 780.
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for by that statute, I cannot see that the general prin- 1906

ciple affecting the right to appeal, as laid down by CoTb
the Privy Council, is not yet sound. Until the Privy T.

Tvnc JAMES
Council declares the contrary, I do not intend to RICHARDSON

doubt its meaning and jurisprudence, especially in face Co.
of Beauchemin v. Armstrong (1) decided by this court Girouard J.

in 1904. The action of Armstrong was for $2,217 and
was dismissed by the trial court, whose judgment was
confirmed in appeal, except as to certain costs
amounting to $631, which were ordered to be borne by
the defendant. The plaintiff acquiesced in this judg-
ment. On appeal to this court by the defendant,
which was quashed for want of jurisdiction, Chief
Justice Taschereau, speaking for the court, said:

This is not a case where the amount demanded originally governs
as to the jurisdictional pecuniary limitation under sub-section 4 of
section 29 of the "Supreme Court Act," but it is a case falling within
the decision of the Privy Council in Allan v. Pratt (2), which was
followed by this court in the case of Monette v. Lefebvre (3)

The interest of the party appealing is for a sum less than $2,000,
and, therefore, the appeal must be qiashed.

The principal laid down in Macfarlane v. Leclaire
(4) also clearly covers this case. Lord Chelmsford
said:

In determining the question of the value of the matter in dis-
pute upon which the right to appeal depends, their Lordships con-
sider the correct course to adopt is to look at the judgment as it
affects the interests of the parties who are prejudiced by it, and who
seek to relieve themselves from it by an appeal. If their liability
upon the judgment is of an amount sufficient to entitle them to
appeal, they cannot be deprived of their right because the matter in
dispute happens not to be of equal value to both parties; and, there-
fore, if the judgment had been in their favour, their adversary might
possibly have had no power to question it by an appeal.

(1) 34 Can. S.C.R. 285.

(2) 13 App. Cas. 780.

(3) 16 Can. S.C.R. 387.

(4) 15 Moo. P.C. 181.
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1906 In the present case only one judgment was ren-
Cort dered maintaining the plaintiff's demand for $804.49,

THE JMs quashing his saisie-arrt, maintaining the intervention
RICHARDSON and declaring the respondents proprietors of the lum-

Co.prpits
- ber so seized, admitted to be of the value of about

Girouard J.
- $4,000.

It is suggested that the plaintiff, now appellant,
represents the mass of the creditors. He does not so

far, because he has not alleged insolvency or d6con-
fiture of the defendant. The creditors are not parties

to this case in any shape or form. We do not even
know that there are other creditors. The allegation
that the defendant, Dionne, has been secreting his

goods

avec Pintention de frauder ses creanciers en g4ndral et le demandeur

en particulier,

is not sufficient to put creditors in the case for dis-
tribution pro ratd: Arts. 673, 694 C.P.Q. The plain-
tiff represents only himself, and to the extent of his
judgment, that is $804.49, and nothing more. More-
over,-Where is the proof that the interest of all the
creditors, if others exist, amounts to $2,000?

For these reasons I am of opinion that the motion
to quash should be granted, and the appeal dismissed
with costs.

Motion dismissed with costs.

Solicitor for the appellant: Auguste Beaudry.

Solicitor for the respondents: A. S. Garneau.

On the 29th of November, 1906, the appeal was
heard upon the merits.
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Flynn K.C. appeared for the appellant. 1906

Stuart K.O. and Garneau K.G. appeared for the Cont
V.respondents. THE JAMES

RICHARDSON
Co.

On the 29th of November, 1906, upon an equal -

division of opinion among the judges, the appeal stood
dismissed without costs.

Appeal dismissed without costs.
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1906 THE QUEBEC NORTH SHORE

*Oct. 30. TURNPIKE ROAD TRUSTEES
*Nv.2 APPELLANTS;*

*Nov 22. (DEFENDANTS) AND ULRIC TES- '

SIER AND OTHERS (ADDED PARTIES)

AND

HIS MAJESTY, THE KING (PLAIN- R

TIFF).E..........................NT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Crown-Breach, of trust-Purchase of debentures out of Common
School Fund-Knowledge of misapplication of moneys-Payment

* of interest-Statutory prohibition-Evasion of statute-Estoppel
against the Crown-Action-Adding parties-Practice.

In an action by the Crown against the Quebec North Shore Turnpike
Road Trustees to recover interest upon debentures purchased
from them by the Government of the late Province of Canada

* (with trust funds held by them belonging to the Common School
Fund), the defendants pleaded that the Crown was estopped from
recovery inasmuch as, at the time of their purchase, the ad-
visers of the Crown were aware that these debentures were being
issued in breach of a trust and with the intention of misapply-
ing the proceeds towards payment of interest upon other deben-
tures due by them in violation of a statutory prohibition.

Held, affirming the judgment appealed from (8 Ex. C.R. 390) that,
as there was statutory authority for the issue of the debentures
in question, knowledge of any such breach of trust or misappli-
cation by the advisers of the Crown could not be set up as a
defence to the action.

APPEAL from the judgment of the Exchequer Court
of Canada (1) maintaining the action with costs. The

action was on information by the Attorney-General of
Canada, to recover interest due upon debentures pur-

*PRESENT:-Girouard, Davies, Idington, Maclennan and Duff JJ.

(1) 8 Ex. C.R. 390.
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chased by the Government of the late Province of Can- 1906
ada, under the circumstances stated in the judgments QUEBEO
now reported, from the defendants. In the Exche- NORTH

SHORE
quer Court judgment was rendered in favour of the TUBNPIKE

ROAD
Crown, on 11th January, 1904 (1), on which an appeal TRusTEES

was taken by the defendants to the Supreme Court of THE NG.
Canada. On 13th of May, 1904, when that appeal -

came on for hearing, the argument of counsel for the
appellants was stopped and it was announced by the
court that the appeal could not be further proceeded
with until the other bondholders were made parties,
and, on 16th May, 1904, it was ordered that the judg-
ment then under appeal should be opened and the
matter remitted to the court below for the purpose
of having all necessary parties represented in the
cause, according to the practice of that court, before
final judgment should be rendered.

Subsequently, the other appellants, above named,
were added (each for the purpose of representing cer-
tain classes of the other bondholders interested), and,
on the 9th of October, 1905, the judgment now ap-
pealed from was rendered, in terms similar to those
of the judgment referred to above and in the Exche-
quer Court report above cited. The said last men-
tioned judgment proceeded as follows:

"1. This court doth order, adjudge and declare
that in any future payment or distribution of interest
on the debentures, or any of them, issued by the defen-
dants, His Majesty the King is entitled, in respect of
the debentures held by him and mentioned in the in-
formation herein, to share in such payment or distri-
bution of interest pari passA with other holders of de-
bentures of a like class.

(1) 8 Ex C.R. 390.

63



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1906 "2. And this court doth further order, adjudge
QUEBEC and declare that with respect to the Montmorency
NORTH
SHORE Bridge debentures held by His Majesty the King, His

To'" Majesty is also entitled to payment of the arrears of
ROAD

TRUSTEES interest for which the defendants have, pending the
THE KING. proceedings herein, made provision, unless it should

appear that such provision has been made out of funds
not applicable to the payment of such interest, and
that on the proper taking of the accounts the tolls
and revenues of the said bridge have not been suffi-
cient to enable the defendants to make such provision
therefrom.

"3. And this court doth further order, adjudge
and declare that with reference to the bond for £5,000
mentioned in the information of the Attorney-General
of Canada fyled herein, His Majesty the King is en-
titled to payment thereof when there are funds avail-
able for that purpose after provision is made for
other prior charges upon the tolls and revenues of the
said trust or of the said defendants, the Quebec North
Shore Turnpike Road Trustees.

"4. And this court doth further order and adjudge
that His Majesty the King do recover his costs of the
action to be taxed."

The questions raised upon the present appeal are
stated in the judgments now reported.

Stuart K.O., Lafleur K.O. and C. E. Dorion K.O.
appeared for the several appellants.

Shepley K.O. for the respondent.

GIROUARD J.-I regret I have to dismiss this ap-
peal. I say so intentionally, for I feel that the public
who sought for investment in the Quebec Turnpike
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Trust debentures had every reason to presume that the 1906

interest on the debentures was not to be supplied by QUEBEC
N ORTH

the Crown directly or indirectly. I must confess that I SHORE

have a strong sympathy for the ordinary bondholders TuRNPiE
n ROAD

who naturally looked upon these debentures as TRUSTEES

Government securities. But we are not here to ad- THE KING.

minister sympathy or even quity, but the laws of the Girouard J.
land. Their expectation is not sufficient to determine
the right of the Crown to invest in these debentures
the funds of which it was trustee, and to hold and
claim under the same. All the statutes which have
been quoted at the bar and in the factums, enact that
the prohibition to the Crown is limited to the payment
of the interest on the said debentures out of the Con-
solidated Revenue Fund.

In 1841, by 4 Vict. ch. 17, sec. 21, it is provided
that the trustees may borrow money

not to be paid out of or to be chargeable against the general revenue
of the province.

In 1851, by 14 & 15 Vict. ch. 132, it is declared

that no money shall be advanced out of the provincial funds for the
purpose of paying the said interest.

During the same session of Parliament, by 14 &
15 Vict. ch. 133, sec. 2, the trustees are authorized to
issue certain debentures with this proviso:

And neither the principal nor interest of the debentures to be issued
under this Act shall be guaranteed by the province or payable out
of any provincial funds.

In 1853, by 16 Vict, ch. 235, sec. 7, the trustees-
may again issue debentures

provided nevertheless that * * * no money shall be advanced out
of the provincial funds for the payment of the said interest.

5
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1908 Therefore, according to the old maxim expressio
QUEBE0 unius exclusio est alterius, the Crown had a perfect

SHORE right to invest in and hold the debentures of the Turn-
TURNPIKE pike Trust out of the funds of which it was trustee,

ROAD
TBUsTs for instance, the Common School Fund, even for the

THE KING. purpose of providing for the payment of interest on

- its debentures past or futtre.
Girouard J.

- The appeal should be dismissed, but, under the cir-
cumstances, without costs.

DAVIEs J.-I am of opinion that this appeal should
be dismissed and only desire to add a few words to the
reasons given for his judgment by Burbidge J. I feel
that I need not add anything to what that learned
judge has said upon the point of the want of author-
ity in the late Province of Canada to invest Common
School Fund moneys in the appellants' debentures.

On the other point argued before us, that the issue
of debentures for the purpose of raising money to pay
interest on other debentures was ultra vires of the
appellants and a breach of trust and that the Crown
being a party to that breach of trust could not assert
a valid title to the debentures the learned judge was
of the opinion that, assuming the responsible advisers
of the Crown to have had knowledge or means of
knowledge of such an intended diversion by the ap-
pellants of the proceeds of the debentures, this could
not affect the Crown's title because the issue of the
debentures was clearly intra vires and such a breach
of trust as that suggested could not be imputed to
the Crown.

The appellants' argument before us substantially
was that the transaction was really and truly an ad-
vance of moneys from the public chest to the trustees
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for the payment of overdue interest on debentures pre- 1906

viously issued; that the original ordinance of 4 & 5 QUEBEC
Vict. ch. 72 of the then Province of Canada authorized NORTH

such advances, and that the order in council of 1st Sep- TouRNac
RoAD

tember, 1857, under which the moneys now in ques- TRUSTEES

tion were paid, when read in connection with the THE KING.

applications made to the Government by and on be- Davies J.
half of the trustees, sufficiently shewed these facts. -

The order in council referred to is no doubt, so far
as its introductory statements are concerned, couched
in ambiguous terms which, if accepted as literally
true and not qualified by the operative part of the
order in council or otherwise explained, are calculated
to mislead.

But an examination of the statutes and the previ-
ous order in council recited in that of September,
1857, shews that the statements in the latter relied
on by the appellants were based upon several miscon-
ceptions and were altogether inaccurate. The ordin-
ance to which it refers incorrectly as 4 & 5 Vict. ch.
72, was no doubt intended to be 4 & 5 Vict. ch. 17, sec.
27, and the provisions of sections 26 and 27 of that or-
dinance were, I think, clearly aplicable only to deben-
tures issued under it and not to debentures authorized
and issued under subsequent Acts. At the date of the
order in council in question the Act of 12 Vict. ch. 15,
and the two Acts, that of 14 & 15 Vict. ch. 132, and
that of 16 Vict. ch. 235, had all been passed and are
those under which the debentures now in question
were issued. All of these Acts contained express pro-
hibitions against paying interest on the debentures
out of the public funds.

The order in question further assumed that what
was done by the order of 3rd February, 1855, was an

5%
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1906 exercise of this supposed statutory authority to ad-
QUEBEC vance moneys out of the public funds to pay overdue
NOBRTH
SHORE interest which it plainly was not. The operative part

ROAK of the order, however, authorizes the investment from
TBUSTEES time to time in the debentures of the trust of a sum

IV.
THE KING not exceeding £11,500 out of the Common School

Davies J Fund as the sales of the lands of that fund permitted.
The only possible conclusions to be drawn, therefore,

from a study of these later statutes and documents is
that the statutes under which the debentures in ques-
tion were issued contained express prohibitions
against the advance by the Government of moneys
from the public funds towards the payment of over-
due interest on the debentures authorized by them to
be issued involving an entire change in public policy
from that sanctioned by sections 26 and 27 of the
earlier ordinance, 4 & 5 Vict. ch. 177, and that the
order in council of 1857 authorizing the purchase of
the debentures in question expressly limited the
moneys to be paid for their purchase to those of the
Common School Fund-which the Crown held in trust
merely. It is true these debentures were not amongst
those which were expressly authorized as investments
for these trust funds nor were they expressly pro-
hibited. But even assuming the investments to have
been unauthorized by the statutes creating the trust
I cannot see how the appellants can for that reason
successfully contend that they, as trustees of the turn-
pike trusts who issued the debentures, can repudiate
liability on the debentures. The want of authority on
the part of the Crown to invest in the particular man-
ner it did cannot be a defence to an action on the de-
benture itself. At the utmost it would be a breach of
trust for which the Crown might, in the event of the
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loss of the money, be held liable by its cestui que trust 1906

the beneficiaries of the Common School Fund. QUEBEC
NORTH

I do not think the inference drawn by the appel- SHORE

lants from such documentary evidence as is forth- TUNPKE

coming with respect to the application of the moneys TRUSTEES

received for the debentures in question an unfair one, THE KING

but it is only an inference or suggestion. There is Davies J.

no direct evidence on the point. I agree, however, with
the judgment appealed from that, accepting the sug-
gestion or inference, it cannot be imputed to the
Crown that it was a party to such breach of trust.

I do not see any evidence which justifies the as-
sumption of the appellants that the transaction was
not really and bond fide an investment of trust funds
in the debentures of the turnpike trust.

As I have said all the Acts passed subsequently to
that ordinance of 4 & 5 Vict. ch. 17, and under which
the debentures in question were issued, contained ex-
press provisions prohibiting any advances from the
public funds for the payment of overdue interest, and
the Government of the day was advised by its Attor-
ney-General at the very time the investment was made
of the existence of these express prohibitions. The
order in council of September, 1857, authorizing the
investment of L11,500 in appellants' debentures ex-
pressly stated that the moneys to be advanced were
those belonging to the Common School Fund and were
to be made from time to time

as sales of land shall be effected and payment made to the credit of
the Common School Fund.

It is not, therefore, in my opinion, open to any doubt
that the moneys intended to be invested and which
were actually paid were those of the Common School
Fund held by the Government in trust only.
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1906 Whatever claim the beneficiaries of the trust might
QUEBEC have against its trustee for an improper investment

NORTH
SHORE of the funds in case there was a loss from the invest-

TuRin ment such an impropriety or wrongful act could
ROAD mn uha mrpit rwogu c ol

TBUSTEES afford no possible ground for a repudiation by the
V.

THE KING. debtor of his debenture debt.

Davies J. The statutory prohibition against the use of the
public funds for the purpose of paying overdue inter-
est and the express language of the order in council
directing the advance from time to time out of the
Common School Funds as they became available
through the sales of land, constitute a sufficient
answer to the assumption appellants ask us to make.

I think, therefore, the appeal should be dismissed.

IDINGTON J..-The Crown in, the years 1855 and
1857 bought, from the appellants, debentures which
they admittedly had power to issue and sell.

It is now set up as an answer to the claim of the
Crown to enforce the payment of interest upon these
debentures that the sales thereof were in truth made
in violation of an express statutory prohibition
against their raising money to pay interest, and
bought by the Crown either with actual notice of this
violation of the statute or with the intention of actu-
ally aiding in the evasion of the statute.

I do not see evidence to support any such conten-
tion.

It is contended that the frame of the applicatipns
to the Crown for advances coupled with the words of
the orders in council prove this.

The first application to the Crown was in the
nature of an appeal to the generosity of the Crown
for an advance which would undoubtedly if given as
asked have practically resulted in a total loss thereof.
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It was not at first an application to the Crown to 1906

buy from appellants their debentures. The result of QUEBEO
a full consideration of the application was that the HORE

Crown expressly refused to have anything to do with TURNPIKE
0 ROAD

the payment of interest. The Attorney-General to TRuSTEEs

whom the matter was referred, after an order in coun- THE KING.

cil had been passed, but before anything done under Idin n J.
it, clearly advised that there could be no such dealing -

as a purchase of debentures issued to pay or raise
money to pay interest. At the same time it was quite
manifest that money was needed for other purposes
than the payment of interest.

It appears by the application for the first advance
that three thousand pounds was needed for interest.
It also .by the same application appears that C5,959
"for interest and other charges" was urgently needed.

What the Crown practically said in answer to this
and after hearing the opinion of the Attorney-General
was this: "We cannot entertain your application so
far as it relates to interest, but as you evidently need
in all E6,000 you must, as to interest, provide for
that, but as to the other three thousand pounds we
will buy from you, of your debentures that have
become of less than par value to your contractors and
others you owe, to the amount of three thousand
pounds. This will relieve the financial situation by
legal methods and thereby attain part of the results
sought for." Such I infer quite clearly was the posi-
tion taken by the Crown.

How can such a dealing be attacked as a violation
of any statute or in any way vitiate the Crown's title
to the debentures?

The order in council was not at all limited to
interest, but the other charges were also within its
very words and purpose.
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1906 No doubt it may be said that it would have been
QUEBEC better to have avoided expressly the very shadow of
NoRTH
SHORE the appearance of evil by rescinding the order and*

TURNAKE adopting another, limited to the execution of the
TRUSTEES secondly named and only purpose in hand, after the

V.

THE KING. opinion of the Attorney-General was received.

Idington J. That is, alike with the question of the propriety
of using the Common School trust funds for so
precarious an investment, a mere matter for criticism
that in no way goes to the root of the matter now in
hand, in such a way as to entitle the appellant to suc-

-ceed. Both criticisms we have nothing to do with
here.

The second purchase of similar debentures would
seem to have originated in an application which is
now lost. The orders in council under which the
lot of debentures secondly in question herein were
issued authorized the Receiver-General

to invest.from time to time in the debentures of the Trust, a sum
not exceeding in the whole $11,500 as sales of land shall be effected
and payment made to the credit of the Common School Fund.

The recitals in this order contain such a grossly
mistaken statement of the first transaction and the
basis on which it rests that I can attach no import-
ance to its statements.

Its first recital might be read as if another applica-
tion for aid to pay interest had as in the first instance
been made to the Crown.

Assuming it so I cannot after what had transpired
only about two years before infer that improper
methods were resorted to.

The recital, coupled with the wording of the
order looking to the future rather than the then im-
mediate needs and purposes, may also be read as shew-
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ing that such a balance sheet had been exhibited, that 1906

the appellants' debentures could be looked to as a safe QUEBEC
IKORTHinvestment of the funds referred to. SHORE

The utmost that can be said is that the wording TURNPI
ROAD

of the recital is of doubtful import or the production TRUSTEES

of a hand that wrote the gross misconceptions of the THE KING.

facts that follows it in the next few sentences. Idington J.

Then are we at this distance of time to impute to -

the Crown, even if permissible, the doing of what was
improper? Are we when two very obvious courses,
one clearly right and the other wrong, were open to
the officers of the Crown to conclude that they selected
the wrong course? Are we to suppose that they in-
vested in prohibited debentures when the probabilities
are that these free from taint of any such prohibition
were available and just as serviceable for the purposes
in hand?

I will not, on the slender basis of these recitals, so
full and so very obviously full of error that one is
surprised to find such errors in such a place, draw the
conclusion it is necessary to draw in order that this
appeal can have any support.

I would not under the like circumstances in the
case of a private individual whose witnesses and
papers and means of explanation as well as possibly
he himself had all passed away, draw such conclu-
sions.

I think the appeal should be dismissed with costs.

MACLENNAN J. concurred for the reasons stated by
Davies J.

DUFF J. concurred for the reasons stated by Iding-
ton J.
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1906 Appeal dismissed with costs.
QUEBEC
NORTH
SHORE Solicitors for the appellants: Caron, Pentland, Stuart

TURNPIKE & Brodie.
ROAD

TRUSTEES Solicitor for the respondent: E. L. Newcombe.
V.

THE KING.
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JEAN MOREL (DEFENDANT) .......... APPELLANT; 1906

AND *Oct. 29.
*Nov. 23.

ALEXANDRE LEFRANCOIS
(PLAINTIFF) .......................... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

SIDE, PROVINCE OF QUEBEC.

-Construction of deed-Description of lands-License to cut timber-
Ambiguitas latens-Evidence-Boundary.

A license to cut timber on a lot of land described the portion affected
as bounded on the south by a river. The river almost crossed
the lot at a point near its northern boundary and, at another
point, about nineteen arpents further south, it again crossed the
lot, completely. In an action to eject the licensee from the por-
tion of the lot between the first and second bends of the river
and to recover damages,

ffeld, that, under the circumstances, there was no ambiguity in the
designation of the quantity of the land affected by the license
and, in any event, the language of the instrument must be liter-
ally construed in favour of the grantee and the party bound
thereby could not be permitted to shew a different intention by
evidence of surrounding circumstances.

APPEAL from the judgment of the Court of King's
Bench, appeal side (Lacoste C.J. and Hall J. dissent-
ing), reversing the judgment of the Superior Court,
sitting in review, at Quebec, and restoring the judg-
ment of the Superior Court, District of Quebec, by
which the plaintiff's action was maintained with costs.

The circumstances of the case and questions at
issue on the present appeal are stated in the judgment
-of the court now reported.

*PRESENT:-Fitzpatrick C.J., and Girouard, Davies, Idington,
Maclennan and Duff JJ.
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1906 C. E. Dorion K.O. for the appellant.
MOREL L. P. Pelletier K.O. for the respondent.

V.
LEFRANCOIS.

The judgment of the court was delivered by

THE CHIEF JUSTICE.-The respondent brought an
action in the Superior Court at Quebec to revendi-
cate, as against the appellant, the western half of lot
36 in the Parish of ChAteau Richer, County of Mont-
morency.

In answer the appellant admitted that he had no
title to the land; denied that he had ever exercised or
ever pretended to exercise any act of ownership with
reference to it, and affirmatively alleged that he had
acquired from the respondent, through one V6zina,
the right to cut the standing timber on a certain por-
tion of the property in question, and that he had not
cut beyond the limits covered by the agreement sou&
8eing priv6, under which this right had been conveyed.
On these issues the parties went to trial.

All the courts below held that V6zina's interest
was vested in the respondent and the only doubt sug-
gested turned upon the solution of the question-
What are the true boundaries to be assigned to the
coupe de bois conveyed by the respondent to V6zina?
The appellant mainly relied on the literal construc-
tion of the words used in the sous seing priv6. The
respondent urged that the language used in delimit-
ing the tract is equivocal and that the intention of the
parties must be gathered from the surrounding cir-
cumstances.

There was a long and tedious enqu~te; many wit-
nesses were examined, and each party employed a sur-
veyor to make a plan of the locality.
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In my opinion the intention of the parties is to be 1906

gathered from the plain meaning of the words used MOREL

by them in the document set up by the appellant and LEFRANCOIS.

effect must be given to these words if possible. The Chief
The description of the property within the limits Justice.

of which the wood is to be cut is:

born6 au sud A la rivibre Sault A la Puce, A 1'ouest A 31. Octave

Gravel, A 'est A M. Amgdd Lefrancois, et au nord au trait quarr6,
avee droit de passage jusqu'a chez M. Lapointe.

In my opinion this wording is clear and plainly
describes the complete boundaries. There is no doubt
on the evidence that Amidke Lefrangois is the pro-
prietor of the land to the east-Octave Gravel of that
to the west, and that the property extends to the trait
quarr6 on the north has never been denied. What is
the reason of the difficulty with respect to the south-
ern boundary which is said to be a river? Does that
river not exist, and is it not easily traceable on the
ground? Is there not a part of the property of which
it is the southern boundary; and were not both parties,
at the time they made their agreement, aware of its
existence and exact position? All these questions
must be answered in the affirmative.

By the plans of both surveyors it appears that the
River Sault h la Puce enters the land of the plaintiff
at and recrosses its eastern boundary without touch-
ing its western limit and, after crossing the eastern
boundary, again enters the plaintiffIs land and tra-
verses it in a westerly direction to the westerly bound-
ary. The tract bounded on the south by that portion
of the river intercepted between the eastern and west-
ern boundaries (and having the other boundaries
described in the document in question) obviously
answers the description we have to apply. If there
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1906 is any doubt with respect to the description and
MORE.L designation of the premises sold it will be found on

LEBAcOIS. reference to the authorities cited in the judgment of

TheChief Mr. Justice Andrews, in the Superior Court, that
Justice. doubts in the circumstances of this case should be held

against the respondent.
I agree with the three judges in review and the

minority in appeal that there is no ambiguity in the
language of the deed; that the respondent was entitled
to rely on the literal construction of the words used;
that the description does not bear more than one
necessarily exclusive meaning; and that the appellant
did not cut any timber beyond the limits of the tract
covered by the agreement with V6zina.

The action should be dismissed and the appeal
allowed with costs.

Appeal allowed with costs.

Solicitors for the appellant; Dorion & Marchand.

Solicitors for the respondent: Drouin, Pelletier,
Baillargeon & St.
Laurent.
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THE KLONDYKE GOVERNMENT AE 1906

CONCESSION (DEFENDANT) ..... AP LOct 31;
Nov. 2.

AND *Dec. 11.

ALEXANDER McDONALD (PLAIN- RESPONDENT.

TIFF) .... ...................... I

ON APPEAL FROM THE TERRITORIAL COURT OF THE YUKON
TERRITORY.

Dominion mining regulations-Hydraulic mining-Placer mining-

Lease - Water-grant - Conditions of grant - User of flowing

waters-Diversion of watercourse-Dams and flumes-Construc-

tion of deed-Riparian rights-Priority of right-Injunction.

An hydraulic mining lease, granted in 1900, under the Dominion
Mining Regulations, for a location extending along both banks

of Hunker Creek, in the Yukon Territory, included a point at

which, in 1904, the plaintiff acquired the right to divert a por-

tion of the waters of the creek, subject to then existing rights,
for working his placer mining claims adjacent thereto.

Held, that, under a proper construction of the tenth clause of the
hydraulic mining regulations, waters flowing through or past
the location were subject to be dealt with under the regula-
tions of August, 1898; that the hydraulic grant conferred no
prior privileges or paramount riparian rights upon the lessee,
and that the grant to the plaintiff was of a substantial user of
the waters which was not subject to the common law rights of
riparian owners and entitled him, by all reasonable means neces-
sary for the purpose of working his placer claims, to divert the
portion of the flowing waters so acquired by him without inter-
ference on the part of the lessee of the hydraulic privileges.

APPEAL from the Territorial Court of the Yukon
Territory, affirming the decision of the Gold Commis-
sioner of the Yukon Territory, which maintained the
plaintiff's action with costs.

*PRESENT:-Fitzpatrick C.J., and Davies, Idington, Maclennan
and Duff JJ.
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1906 The circumstances in which the action was insti-
KLONDYKE tuted and the questions at issue on the present appeal

GOVERNMENT
CONCESSION are stated in the judgments now reported.

McDOALD. The judgment of the Gold Commissioner. which
- was affirmed by the judgment appealed from, ordered

and adjudged that the plaintiff, McDonald, was en-
titled to the first 200 inches of water flowing into
Hunker Creek, at the point in dispute, under his
grant of 9th August, 1904, and that the defendant had
no standing to raise the question whether or not the
plaintiff was wasting water until the said defendant
became the holder of a water-grant; that the defend-
ant's counterclaim asking for an injunction enjoining
the plaintiff from maintaining a dam on the land of
the defendant and penning back the waters of Hunker
Creek, and from maintaining a power-house and other
buildings and a flume on said lands should be dis-
missed; that the defendant, its servants and agents
should be restrained from diverting and conveying
below the plaintiff's said dam the first two hundred
inches of water from Hunker Creek at any place above
or up-stream from the point at which the plaintiff is
entitled to divert water and from interfering in any
way with the plaintiff's right in virtue of his grant to
divert water; that the defendant should permit at
least two hundred inches of the said water of Hunker
Creek to flow uninterruptedly to the point at which
the plaintiff is entitled to divert such water, and that
the defendant, its servants, workingmen and agents,
should be and were thereby restrained from destroy-
ing the dam used by the plaintiff under his grant and
from interfering with his flume.

Ewart K.C. and Chrysler K.C. for the appellant.
There is no question that the defendant was entitled
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to the water under the first lease. That lease has 1906

never been surrendered, except so far as a surrender 1LONDYKE
is implied by the acceptance of the second lease, as the GOVRME

acceptance of a new lease is a surrender of a former V.
McDONALD.

lease of the same property, but if a lease covers two -

properties, acceptance of a new lease of one of them
is not a surrender of the lease of the other. So here
an acceptance of a new lease of the land is not a sur-
render of the right of the defendant to the water which
is held under the first lease, unless by the second lease
the water is re-granted to the defendant. Lyon v.
Reed(1); Baynton v. Morgan(2) ; the cases cited in
a foot note to Beach v. The King (3), at page 324; 12
Encyc. Laws of England, 56.

By the second lease the defendant has a right to
use the water on or flowing over the land covered by
the lease. There is in such lease no reservation of
the water, although it has a provision by which the
things demised are to be held subject to certain regu-
lations. If the water is not granted by the second
lease, then the defendant falls back upon the first
lease and submits that his rights under it to the water
-have never been surrendered and that, as to the water,
the first lease is still in force. In any case, the plain-
tiff has no right to build a dam on the defendant's
land, and thereby to pen back and spread the water
of the stream over the defendant's land.

We refer to the following authorities, in addition
to those quoted by Mr. Justice Craig: Blackstone's
Commentaries at p. 18; Liggins v. Inge(4), at page
692, per Tindal C.J.; Mason v. Hill(5), per Denman

(1) 13 M. & W. 285. (4) 7 Bing. 682.
(2) 22 Q.B.D. 74. (5) 5 B. & Ad. 1.

(3) 9 Ex. C.R. 287.

6
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1906 C.J.; Embrey v. Oioen(1); Orr-Ewing v. Colquhoun

KLONDYKE (2); Bradford v. Ferrand(3), per Farwell J. as to
GOVERNMENT flow of stream; Baily & Co. v. Clark, Son & Morland
CONCESSION

V (4) ; Earl of Sandwich v. Great Northern Ry. Go. (5)_;
McDONALD.

Miner v. Gilmour(6), per Kingsdown L.J., at p. 156.

A. Noel for the respondent.

THE CHIEF JUSTICE and DAVIES J. concurred in
the reasons stated by Duff J.

IDINGTON J.-The appellants accepted, on 12th
February, 1900, from the Crown, a lease of mining
lands in the Yukon, in substitution for another lease
of which they were then the assignees. I think they
thereby surrendered the latter lease.

The lease of the 12th February, 1900, in its opera-
tive part, reads as follows:-

Now this indenture witnesseth that in pursuance of the premises
and in consideration of and subject to the rents, covenants, pro-
visoes, exceptions, restrictions and conditions hereinafter reserved
and contained, and by the lessee to be paid, observed and performed,
Her Majesty doth grant, demise and lease unto the lessee the said
tract of lands and the exclusive right and privilege of extracting and
taking therefrom, by hydraulic or other mining process, all royal or
precious metals or minerals from, in, under or upon the tract of
lands hereby demised and leased, with regard to which the said rights
and privileges are hereby granted, which said tract is described as fol-
lows; that is to say: * * *. .

Then follows a description of the land thus de-
mised and the usual habendum and redendum clauses.

Many provisions follow next after this redendum,
but none of them, save that I am about to quote, need,

(1) 6 Ex. 353. (4) [1902] 1 Ch. 649.

(2) 2 App. Cas. 839. (5) 10 Ch. D. 707.

(3) [1902] 2 Ch. 655. (6) 12 Moo. P.C. 131.
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I think, be noticed, though touched upon in the argu- 1906

ment. The one I refer to is the following: MONDYKE
GOVERINMENT

Provided, also, that this demise is subject to all other regulations CONCESSION

contained and set forth in the said order in council of the third day MCDONALD.
of December, A.D. 1898, as fully and effectually to all intents and

purposes as if they were set forth in these presents. Idington J.

Amongst those regulations of the 3rd day of De-

cember, 1898, thus explicitly incorporated into this
document is one which reads as follows:

10. The lessee's right to water on his location or to the diversion
of water in connection with his operations thereon shall be subject

to the regulations approved by order in council of the 3rd August,
1898.

Let us now read this demise (with the restrictive
and excepting words), which are part of the sentence
constituting it, together with this clear and explicit
regulation, as if inserted next after the redendum.

Can we do so and find any difficulty in this case?
The questions raised anent the ordinary presumptions
in favour of a lessee or grantee of land upon or over
which is running water, can have little or no existence
or effect in such a document as this reading presents.
These presumptions are, at any time, but primd facie
evidence of the meaning of the contract.

When the question raised is whether or not the
water on the land demised went by virtue of such a
restricted demise as this with the land as against all
persons who might, by license from the Crown, pro-
cure under the water regulations then and there in
force, the right to use the same, let us ascertain what
water is referred to in the regulation just quoted.
Can it, when forming part of this document, refer to
water elsewhere than on the land described in the
document of which it forms a part?

6%
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1906 Why should any one concerned in such a lease pro-

KLONDYKE vide for anything as to water elsewhere than on the

CONEN land the lease covered?
*. If private waters were to be found elsewhere by

McDONALD.

I these lessees, and brought on to this land, the Crown
Ingto J. could have nothing to say to that.

And, if the waters of the Crown, to be got else-
where, were intended to be referred to, we may ask;-
Why should they be referred to? The waters of the
Crown were the subject of acquisition only by and
through the law of the land. It was entirely unneces-
sary to refer to such waters beyond the land in
question.

It is clearly because the waters on this land so de-
mised and no others are meant, that there is need to
refer to them and thus lay down the rule that is to

govern their use in relation to this contract and make
clear that the usual presumptions relative thereto in
an unrestricted demise must not arise.

Reading this exception in this way, and I
think it can be read in no other way, the water
that is thus to be applied for is not given with-

out a further application in which the lessees, just
as any other person concerned, must define what
quantity they desire to use.

In the light of the clear restrictions put in this

lease and probably all such leases in the Yukon, and

of the nature of the general regulations of December,

and the water regulations of August, which together

-constitute, in that regard, the law of the land there,
no difficulty or misapprehension can arise.

In view of these considerations there is no injustice

done the appellants by the Crown, though a serious

loss to the appellants may arise from the granting of

the water in question to their neighbour. The appel-
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lants have only themselves to blame. They knew of 190

the applications that have resulted so injuriously for KLONDYKE

them. The only step pretended to have been taken by aOVEsNMEN
the appellants for their protection is denied by the 'v.

officer on whom blame was attempted to be put. Mc J
Idington J.

In none of the cases referred to on the question of -

presumptions were the operative part of the grant
or demise restricted as here. In the case of Lord v.
The Commissioners for the City of Sydney (1), there
is a very instructive branch of it that deals with rights
springing out of a Crown grant where the Crown had
reserved, for specific purposes, and limited time, the
right to use or apply the use of a part of the water
that would have passed to the grantee but for the re-
servation. It was held this had the effect of prevent-
ing the grantee from claiming any compensation
therefor though getting allowed compensation for ri-
parian rights held by the same grantee by virtue of an
unrestricted grant further down the same stream.

The case exemplifies both phases of such rights and
also at page 497 lays down the rule to guide us in the
interpretation of such grants, that intention should be
the supreme rule.

Having no doubt of the intention in this case, I
think the appeal should be dismissed with costs.

MACLENNAN J.-I am of opinion that this appeal
should be dismissed with costs.

DUFF J.-The plaintiff is the holder of five hillside
claims on Hunker Creek in the Yukon Territory,
located under the regulations relating to placer min-

(1) 12 Moore P.C. 473.
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1906 ing. For the purpose of mining these claims he

KLONDYKE acquired on the 9th August, 1904, under the law in

CONENT force in the Territory (embodied in the regulations
V* passed 3rd August, 1898) a grant of the right to

McDONALD.
- divert, at a point named in the grant, 200 miner's

DuffJ.
D inches of the waters of the creek. The defendant is

the lessee of a location for hydraulic mining extending
two and a half miles along the valley of the same
creek, including both of its banks, and embracing the
point of diversion referred to, under a lease dated the
12th February, 1900, issued pursuant to the regula-
tions governing the leasing of such locations, passed
in December, 1896. The plaintiff, having constructed
a dam and other works and machinery to divert the
waters of the creek and convey them to the place of
his mining operations, the defendant's manager, at a
point above the point of diversion (but within the
defendant's location), was proceeding to divert the
creek from its natural course in such a way as to pre-
vent it flowing into the plaintiff's flume when this
action was commenced and an injunction was granted
by the Gold Commissioner of the Territory restraining
the defendant from effecting the threatened diversion.

The principal question in controversy between the
parties is, whether or not the plaintiff's grant confers

upon him the right, as against the defendant, to divert
the waters of Hunker Creek at the place referred to

for use in mining his hill-side claims. That he has

such a right is undisputed, unless by virtue of its

lease the defendant has a better right.
The defendant's lease provides:

that this demise is subject to all other regulations contained and

set forth in the said order in council of the third of December, A.D.
1898, as fully and effectually to all intents and purposes as if they
were set forth in these presents.
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By the regulations referred to it is enacted that 1906

leases granted under them may be in such form and KLONDYKE

contain such conditions, not inconsistent with them GOVERNMENT
contain~~~~~~~~~ suhcniinnticossetwtOhm NCESSION

as may be approved of by the Minister of the Interior. M .
McDONALD.

It is not necessary to decide whether this clause -
Duff J.

authorizes the Minister of the Interior, by any such
lease, to grant any right in respect of the Crown lands
within the limit of the location demised regarding
which the regulations themselves are silent. This
much, I think, is clear, viz.: that where a particular
subject matter is dealt with by the regulations, the
rights of the lessee, as regards that subject matter,
are governed by the provisions respecting it contained
in the regulations.

The tenth clause of the regulations is as follows:

10. The lessee's right to water on his location or to the diversion
of water in connection with his operations thereon shall be subject to
the regulations approved by order in council of the 3rd August, 1898.

If, therefore, this clause applies to water flowing
through or past an hydraulic location, it is to the regu-
lations referred to in it that we must have recourse
to ascertain the conditions to which the defendant is
subject in diverting the waters of Hunker Creek for
use in working its property and particularly for the
purpose of determining the relative priorities of the
defendant's rights under its lease and the rights of the
plaintiff in respect of those waters under his grant.

It is argued on behalf of the defendant that the
clause applies only to water brought upon the location
from outside sources; and has no application to water
flowing through or past it. It is sufficient to say, I
think, with regard to this contention that all such
flowing water is plainly within the language used, and

87



SUPREME COURT OF CANADA. [VOL. XXXVIII

1906 no satisfactory reason has been suggested for restrict-

KLoNDYKE ing its natural import in the manner proposed.
GOVERNMENT
CONCESSION The view of Craig J., who delivered a dissenting

McDoNALD. judgment in the court below, requires a fuller examin-
ation. The law-making authority could not, the
learned judge thinks, have intended to deprive the
lessee of an hydraulic location of the right to divert
and use such water for the purposes of mining his
location; and must, therefore, in the absence of ex-
press reservation, be held to have left him the rights.
of a riparian proprietor in respect of such water sub-
ject to any rights granted under the regulations re-
ferred to in clause 10.

Turning then to the grant on which the plaintiff
rests his right to divert the water in question here-
(which, following the form prescribed by the regula-
tions, contains the proviso,

it is expressly the condition of this water right that the same is

issued subject entirely to all rights subsisting at this date to the

water in respect to which this right is issued,)

the learned judge concludes that, since the defendant's
riparian rights were in existence at the date of the
plaintiff's grant, the riparian rights are, by virtue of
the proviso quoted, paramount.

This view, I think, proceeds upon an inadequate
appreciation of the scope and object of the last men-
tioned regulations.

At the time these regulations came into force, the
law provided for the acquisition by free miners of

rights to mine, by various methods, the Crown lands

in the Yukon Territory. One set of regulations (pro-
viding for the acquisition of "mineral claims"), con-
ferred upon holders of such claims the right to mine
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them for mineral in place, and the exclusive right of 1906

entry upon them for the purpose of such mining. A KLONDYKEentry . OENMYEN
second set of regulations relating to placer mining, con- GOVERNMENT

ferred the right upon holders of claims located under MCDOND.
them, to mine alluvial deposits for the precious metals DffJ.

within the limits of their claims. A third set of regu-
lations authorized the leasing of beds of creeks and
rivers; and conferred upon the lessees the right to
mine the alluvial deposits in such beds, by the process
of dredging, for the precious metals. And a fourth
set, those relating to the grant of the leases of loca-
tions for hydraulic mining, already referred to, be-
came law a few months later.

The efficient exercise of any of these rights of min-
ing would depend, in almost any given case, upon the
existence of an available supply of water; and it was
to secure the application of the water found in natural
streams and lakes to practical use in mining and in
the treatment of the products of mining, as well as its
equitable distribution among those engaged in that
industry, that the regulations of the 3rd of August,
1898, were passed. From that date those regulations,
I think, constituted a code, subject to the exception
presently to be mentioned, governing the acquisition
of the right to divert and use such water for the pur-
poses mentioned.

One exception is recognized. By the regulations
relating to placer mining, the holder of a placer claim
was given the right to use so much of the water flow-
ing through or past his claim as the mining recorder
should think necessary to enable him to work his
claims. These provisions the regulations of August
3rd do not displace, and the rights of the grantee of
a water privilege are by them expressly made subject
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1906 to the rights of placer miners working on occupied

KLONDYKE creeks above or below the point of diversion at the

CONCESSION date of his grant.
V. But I do not agree that the language of the regu-

McDONALD.
- lations justifies the view that grants made under them

Duff J. were intended to be subject to the common law rights

of riparian owners respecting the flow of the waters
to which such grants should apply.

The learned judge bases his view upon the proviso
which I have already quoted from the form of grant
prescribed by the regulations. This proviso has not,
I think, any application to the rights of riparian pro-
prietors as such.

The natural rights of a riparian proprietor as such are not primarily
rights of user (says Cotton L.J. in Kensit v. Great Eastern Ry. Co.
(1), at page 133), but rights incidental to the ownership of pro-
perty;

and such rights are not, I think, aptly described by
the words of the proviso.

Moreover, the language of clause 5 of the regula-
tions indicates, I think, that, both in the proviso and
in the clause, the law-making authority was dealing
with substantive rights of user and not such rights in
respect of the flow of a stream as are merely inciden-
tal to a riparian proprietorship.

Substantive rights of user of the waters of particu-
lar streams may well have been vested in individuals
at the time the regulations came into force. The regu-
lations relating to quartz mining, for example,-the
provisions of which in this respect were displaced by
the last mentioned regulations-provided for the ac-
quisition of such rights in connection with the work-
ing of quartz claims or.operations incidental thereto.

(1) 27 Ch. D. 122.
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And there may have been other cases. Such vested 1906

rights-at least so long as they are in exercise for a nONDYKE
beneficial purpose-are protected. And, of course, GOVBNMETCONCESSION

prior grants under the regulations themselves are

within the clause and the proviso. McDONALD.

The language of the provisions in question may, DuffJ.

therefore, be given its full effect without extending it
to embrace riparian rights-a class of rights, as I
have said, to which it does not fitly apply.

It must be apparent, moreover, that if the rights of
grantees of water privileges under the regulations are
in every case subordinate to the existing common law
rights of riparian owners the purpose of the regula-
tions must in the practical administration of them be
largely, if not wholly, frustrated. We ought not, un-
less compelled by intractable language, to attribute to
the legislative authority an intention to promulgate
a scheme so obviously futile, and a construction lead-
ing to that result must, I think, be rejected. See
Salmon v. Duncombe(1), and Martly v. Oarson(2), at
page 658.

In this view of the regulations, on which the plain-
tiff's grant is based, no difficulty, I think, arises in
the construction or application of clause 10 of the
regulations respecting the leasing of hydraulic loca-
tions; that clause can only be read as a recognition
that, notwithstanding the provisions of any lease of
an hydraulic location, the natural waters on or flow-
ing through or past such a location are subject to be
dealt with under the regulations of August, 1898,
relating to the diversion and use of water; and con-
sequently that the rights conferred by such lessees are

(2) 20 Can. S.C.R. 634.
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1906 subject to rights in respect of such waters granted
KLONDYKE under the last mentioned regulations.

GOVERNMENT
CONCESSION A minor question arises upon the defendant's

McDNALD. counterclaim, that is to say: Whether or not the de-
D- fendant is entitled to an injunction compelling the

plaintiff to remove his dam, flume and certain build-
ing and machinery he has erected within the limits
of the defendant's location?

As to the buildings, the plaintiff alleges they were
erected with the consent of the defendant's. manager,
and although upon this there is some conflict of evi-
dence, there is, I think, so much in the circumstances
pointing to acquiescence on the part of the defendant
that we should not, as against the view of the two
courts below, be justified in granting a mandatory
injunction to compel the plaintiff to remove them.
As to the flume, the construction of it appears to be
expressly authorized by the plaintiff's grant.

The penning back of the water of the creek pre-
sents a case not quite so obvious. If it clearly ap-
peared that, in constructing the dam, the plaintiff was.
exceeding the rights conferred by his grant, and there
had been no other answer to the defendant's claim
under this head, it might have been necessary to
consider the question whether the defendant, by
its lease, acquired any rights of occupation other than
those defined by clause 9 of the regulations, and
whether so long as its mining operations are not inter-
fered with it has any rights of which the erection of
such a structure would be an invasion. That ques-
tion is, however, in my opinion, not presented by this
appeal. The grant of the right to divert the waters,
of the stream at a place within the defendant's loca-
tion, as well as a right to convey the water so diverted,.
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by flume through that location, would seem to involve 1906

the grant of the subsidiary right to use such reason- mNDY
able means as may be necessary to turn the water GOVERNMENT

CONCESSION
from the bed of the creek into the plaintiff's flume. It *.
is quite clear that the dam complained of does not -

affect the defendant's mining operations; and I am Duff J.

not satisfied that the plaintiff has done more than is
necessary to enable him to take the benefit of his
rights under his grant. In these circumstances the
Gold Commissioner acted rightly in refusing the relief
asked.

Appeal dismissed with costs.

Solicitor for the appellant: C. W. C. Tabor.
Solicitors for the respondent: Noel, Noel &6 Cormack.
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1906 THE WABASH RAILROAD COM-
-r APPELLANTS;

*Nov. 28,29. PANY (DEFENDANTS) ............
*Dec. 11.

AND

ISABELLA MISENER AND OTHES
(PLAINTIFFS) ..................... RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Negligence-Railway company-Findings of jury-"Look and listen."

M. attempted to drive over a railway track which crossed the high-
way at an acute angle where his back was almost turned to a
train coming from one direction. On approaching the track he
looked both ways, but did not look again just before crossing
when he could have seen an engine approaching which struck his
team and he was killed. In an action by his widow and children
the jury found that the statutory warnings had not been given
and a verdict was given for the plaintiffs and affirmed by the
Court of Appeal.

Held, affirming the judgment of the Court of Appeal (12 Ont. L.R.
71), Fitzpatrick C.J. hesitante, that the findings of the jury
were not such as could not have been reached by reasonable men
and the verdict was justified.

APPEAL from a decision of the Court of Appeal for
Ontario(1) affirming the judgment at the trial in
favour of the plaintiffs.

In the judgment of the Court of Appeal delivered
by Mr. Justice Garrow the facts are stated as follows:

"The facts are simple and not seriously in dispute.
On 13th August, 1904, about 2 p.m., Robert Misener,
aged 48 years, a farmer, was driving with a team of

*PRESENT:-Fitzpatrick C.J. and Davies, Idington, Maclennan
and Duff JJ.

(1) 12 Ont. L.R. 71.
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horses and a waggon along a highway in the County 1906

of Welland, which is crossed by defendants' line of WABAIS
railway, and at the intersection he was struck by all RAIKAD Co.

engine in charge of defendants' servants and instantly MISENER.

killed, his horses killed and his waggon and harness
destroyed.

"The engine was unattached and was running
through from Niagara Falls to St. Thomas at a high
rate of speed; one witness, Mrs. Louisa Pew, who had
resided near the crossing for 13 years, stating that
she had never seen an engine going so fast since she
lived there, and even the trainmen admitted that they
were going at from 35 to 40 miles an hour.

"Deceased, as he approached the track, was driving
at a pace of about three miles an hour. Immediately
behind him, going in the same direction was one Wil-
liam Locke, also driving, who was called as a witness
by plaintiffs. Asked to tell what took place, Mr.
Locke said; 'Well, the engine gave toot-toot and then
the crash came about the one time.' The engine ran,
after the collision, from a quarter to a half a mile.
When it struck the waggon, it made it 'go up in
splinters,' and deceased was thrown up the track 'out
of our sight.' Locke did not stop because the sight
had made his wife, who was with him, ill. He saw
deceased as he approached the crossing look towards
the 'Falls' (the direction from which the engine
came) and then look the other way. He (the witness)
also looked at the same time and saw and heard noth-
ing on the track. At the time deceased looked, his
horses 'were going onto the rails, I could not say how
far.' On cross-examination he became a little more
definite as to the exact place at which deceased looked,
which was, he said, at the raise of the road to go up to
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1906 the track, which would be at least as far back as the
WABASH railway fence. Until the line of the railway fence is

OAD CO. reached, there are obstructions to a clear view, such as
MISENER. the fences themselves, an orchard which approaches

but does not reach the corner, and a walnut tree,
which was then in leaf, as was also the orchard. But
when the fences are reached and passed, and before
the rails are actually reached, there is an unob-
structed view for a considerable distance, perhaps a
quarter of a mile, along the track in the direction from
which the engine came, and if deceased had looked
again when at or past the fence and before he reached
the rails, this witness deposed that he could have seen
the approaching engine, and could, as his horses were
going at a slow pace, have turned towards the side,
and thus have avoided the collision.

"There was no evidence that deceased looked more
than once, and the substantial point in the case is
whether, under the circumstances, his failure to look
again is fatal, the defendants contending at the trial
and before us that such failure to look again was con-
clusive proof of contributory negligence, and that the
case should have been withdrawn from the jury. The
judge refused a motion for nonsuit, holding that
there was evidence proper to be submitted to the jury.

"The jury in answer to questions found that the
whistle was not sounded nor the bell rung, and that
such neglect was the proximate cause of the injury,
and that deceased could not by the exercise of ordin-
ary care have avoided the injury. Other questions
based upon the possibility of an affirmative answer to
the question as to contributory negligence were also
put and answered, but they apparently became of no
consequence when contributory negligence was nega-
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tived. And the jury assessed the damages as follows: 1906

To the widow, Isabella M1isener, $800; daughter Ethel, wNAnsiA
RAILROAD CO.

$300; daughter Flossie, $300; son Norman Robert, I .
-800; and the damages to personal property, $440." MISENER.

Rose for the appellants. The evidence was not
sufficient for submission of the case to the jury and

the judge should have withdrawn it. Giblin v. Mc-
Mlullen(1) ; Wakelin v. London - South West Rail-
way Co.(2).

The late case of Andreas v. C(nadian Pacific Rail-
way Co. (3) is in point.

German K.C. for the respondents referred to Peart
v. Grand Trunk Railcay Co. (4).

THE CIIEF JUSTICE.-This is certainly "as weak

a case as can well be conceived" and almost involves
the proposition that "given an accident at a railway
crossing of a nature consistent with the absence of
negligence, the company is presumed to be guilty of
negligence in respect of it." I concur in the judgment,
but with much hesitation. No specific defect in the
roadbed or in the construction or equipment of the
locomotive is complained of. The accident is alleged
to have been occasioned through the negligence of the

defendants' employees with respect to the ringing of
the bell and blowing of the whistle. To ring the bell
and blow the whistle at a highway crossing is a statu-
tory duty, the neglect of which renders the engineer
and fireman of a locomotive liable to a criminal pro-
secution. The legal presumption is, therefore, that

(1) L.R. 2 P.C. 317. (3) 37 Can. S.C.R. 1.
(2) 12 App. Cas: 41. (4) 10 Ont. L.R. 753.

7
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1906 they performed their duty and, in the absence of evi-
WABASH dence to the contrary, the plaintiff's action must be

RAOAD Co' dismissed. The most that can be said in this case is
MIlSENER. that it is proved negatively, on behalf of the plain-
The Chief tiffs, that certain witnesses did not hear the bell or
Justice. the whistle, and, affirmatively, it is proved by those

best in a position to know, the engineer and the fire-
man, that the requirements of the statute in that
respect were strictly complied with. In view of the
cases, however, I assume that this is a question which
must be submitted to the jury and by their answer
we are bound.

But the onus is on the plaintiffs to shew, assum-
ing that the negligence of the defendants is proved,
that such negligence was the determining cause of the
accident, and, on the evidence, I should have been
strongly inclined to the view that the state of things
existing at the time of the accident was consistent
with the theory that the death was caused by the de-
ceased's own negligence, and, at the most, that the
event occurred through the joint negligence of the
deceased and of the servants of the defendant com-
pany.

The question for the jury was: Could the deceased
by a reasonable use of his senses have discovered the
proximity of the approaching train in time to avoid
the accident?

Approaching the line at one hundred feet from the
crossing there is a clear view of the track for a dis-
tance of one thousand three hundred and fifty feet,
and, at the railway fence, which is about seventy-two
feet from the crossing, there is a clear line of sight to
a point 1,700 feet away.

The plaintiffs' own witness, Locke, the only one
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examined of the two persons who were eye-witnesses 1906

of the accident, proves that at any point between the WABISH

railway fence and the southern rail there was a clear RAnBoAD Co.
view in the direction from which the train was com- MISENER.

ing of 1,700 feet, and this same witness gives evidence The Chief

to the effect that the deceased could, had he looked Justice.
when there, have seen as far as the second whistling
post, a quarter of a mile distant. He also admits, on
cross-examination, that the horses of the deceased,
which were then moving at a slow walk, could have
been turned aside and the accident avoided. Ap-
proaching this crossing the deceased was bound "to
use such faculties of sight and hearing as he was pos-
sessed of." If he did not do so he was negligent. If,
having done so, he saw the train, as he must have done
according to the evidence of the sole witness of the
accident, and he went recklessly forward, then he vol-
untarily incurred the risk and must suffer the conse-
quences. Cooper v. The North Carolina Railroad Co.
(1) ; Schmidt v. Missouri Pacific Railway Co.(2)
Grand Trunk Railway Co. v. McKay (3).

I assume, however, that to reach a conclusion as to
which of the two parties is responsible for the acci-
dent, admitting that both were negligent, a compari-
son of the facts by the jury was necessary and, by
their finding, the cases seem to hold that the court
was bound.

For all these reasons I entertain grave doubt
and, were it not for the conclusion reached by the
careful and learned trial judge, adopted by the Court
of Appeal, I would have held that the judge, on a

(1) 3 L.R.A. (N.S.) 391; 52 (2) 3 L.R.A. (N.S.) 196; 191
S.E. Rep. 932. \Io. 215.

(3) 34 Can. S.C.R. 81.
7/,
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1906 preliminary question of law, should have decided that
WABASH there was no evidence on which the jury could pro-

RAILROAD CO.
R . perly find for the plaintiffs, but I defer to my brother

MISE-NER. udges and adopt their view.
The Chief

Justice.
- DAVIES J.-I do not desire, even by implication, to

cast a doubt upon the reasonable and salutary rule so
frequently laid down by this court as to the duty
which the law imposes upon persons travelling along
a highway while passing or attempting to pass over a
level railway crossing. They must act as reasonable
and sentient beings and, unless excused by special
circumstances, must look before attempting to cross
to see whether they can do so with safety. If they
choose, blindly, recklessly or foolishly to run into dan-
ger, they must surely take the consequences.

In the case at bar the jury found that the statu-
tory requirements as to the engine sounding the
whistle and ringing the bell before coming to the
crossing had not been complied with, and further, that
the deceased who was killed at the crossing had not
been guilty of contributory negligence.

The appeal was not sought to be allowed because
of anything wrong or misleading in the judge's charge
except with respect to his direction as to looking and
listening. That charge was very clear and, in my
opinion, covered all the disputed points in a manner
leaving nothing to be desired.

That learned judge did not indicate any disap-
proval of the findings of the jury. On the contrary
he directed judgment to be entered upon them for the
plaintiffs for the amount of the damages, having pre-
viously refused to nonsuit.

An appeal to the Court of Appeal for Ontario was
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dismissed and we are now asked to reverse the judg- 1900

inent of two courts founded on findings of facts by a WABASH

jury on matters peculiarly within their province. RAILROAD CO.
V.

The only question open to us to consider is whether MISENER.

the findings are such as, under the circumstances of Davies J.

the case, reasonable men might fairly find.
In deference to the strong argument pressed by

Mr. Rose upon us, I have gone over the evidence with

great care and the conclusion I reached was not one
that the findings were such as, in the face of the con-
flicting evidence, reasonable men could not fairly have
found.

There were two or three points in the case to which
the appellants did not seem to me to attach sufficient
importance. One was that the railway crossed at an
acute angle and not at right angles and that a travel-
ler going northwesterly, when crossing the railway
tracks, would have his back turned almost to the ap-
proaching train. Another was the unwonted speed
with which the unattached engine which killed the de-
ceased approached the highway and another that he
could not have seen the approaching train until he was
past the railway fence at the crossing.

Now, assuming the findings of the jury as to the
signals to be correct, the only question remaining
would be as to the manner in which deceased dis-
charged his duty of looking along the track behind
him. At best the moments when he could have seen
the engine at all might be counted by seconds and I
think the evidence as to the degree of care exercised by
him, in view of these facts, quite sufficient to justify
the finding of the absence of contributory negligence.
Barry Railway Co. v. TVhite(1) ; and see Lord

(1) 17 Times L.R. 644.
8
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1906 Cairns' judgment in the Slattery case(1), at page

WABASH 1
RAILBOAD CO.

V.
MISENER. IDINGTON and DUFF JJ. concurred in the opinion
Davies J. of Mr. Justice Davies.

MACLENNAN J.-I am of opinion that this appeal
should be dismissed.

Appeal dismissed with costs.

Solicitor for the appellants: W. R. Riddell.

Solicitors for the respondents: German & Pettit.

(1) 3 App. Cas. 1155.
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JAMES J. RUTLEDGE (DEFENDANT) . .APPELLANT; 1906

AND *Nov. 29
AND Dec. 5.

THE UNITED STATES SAVINGS
AND LOAN COMPANY (PLAIN-. RESPONDENTS.

TIFFS)............................

ON APPEAL FROM THE TERRITORIAL COURT OF YUKON
TERRITORY.

Practice-Revising minutes of judgment-Mistake-Costs of aban-
doned defences-Reference to trial judge.

The plaintiffs' action was maintained with costs in the courts below,
but on appeal, it was dismissed with costs by the Supreme Court
of Canada (37 Can. S.C.R. 546), no reference being made to cer-
tain costs incurred by the plaintiffs in respect of several defences
which the defendant had abandoned in the trial court. On
motion to vary the minutes, the matter was referred to the judge
of the trial court to dispose of the question of the costs on the
abandoned defences.

MOTION to vary minutes of judgment as settled by
the Registrar.

The appeal to the Supreme Court of Canada in this
case was allowed with costs(1), and the form of the
minutes was settled accordingly by the Registrar in
Chambers. It appeared by the record that several
defences had been pleaded, on some of which the plain-
tiffs were obliged to issue commissions for the exam-
ination of witnesses abroad which had been duly
executed. On the trial these defences were abandoned
and the sole issue raised was as to the application of

*PRESENT:-Fitzpatrick C.J., and Girouard, Davies, Idington,
and Maclennan JJ.

(1) 37 Can. S.C.R. 546.
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1906 the statute of limitations. The plaintiffs were suc-
RUTLEDGE - cessful in the courts below, but the Supreme Court of

UV.TED Canada reversed their judgments with costs and held
STATES that the action was barred by the Yukon Ordinance

SAVINGS AND
LoAN Co. ch. 31, of 1890; that being the only question argued

on the appeal.
The motion was to have the direction as to costs

varied, as having been made inadvertently, and that
the plaintiffs should be allowed to set-off their costs
pro tanto upon the abandoned defences, or, alterna-
tively, to have the matter remitted to be dealt with in
the courts below.

Chrysler K.C. for the motion.

Ewart K.O. contra.

The judgment of the court was delivered by

MACLENNAN J.-After judgment in this case, al-
lowing defendant's appeal with costs in this court and
in the courts of the Yukon Territory, the respondent
moved to vary the judgment by directing that the re-
spondent should be allowed to set off, pro tanto,
against the costs of the appellant, his costs of the
issues raised by the 2nd, 3rd, 4th, 5th and 6th para-
graphs of the statement of defence, and that the re-
spondent should recover the costs properly incurred
by him in the Yukon Territorial Court after the en-
tering of the appeal to this court.

The action was upon a judgment recovered in the
State of Washington, and the defences referred to
are: No. 2, that the defendant was at no time subject
to the jurisdiction of the courts of that state; No. 3,
that he had never been summoned in the action; No. 4,
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payment; No. 5, that the Washington Court had no 1906

jurisdiction over him; and No. 6, that he was only one RUTLEDGE

of several debtors under the said judgment, and so UNTED
only liable for a proportion of the debt. STATES

SAVINGS AND
At the trial the defence was rested upon the LoAN Co.

Statute of Limitations of the Territory, and that is Maclennan J.
the defence upon which the defendant has ultimately -

succeeded.
No witnesses were examined at the trial, but the

defendant had been examined for discovery, and evi-
dence appears to have been taken on two commissions,
one in the State of Washington, and the other in the
State of Minnesota, both at the instance of the plain-
tiffs.

We have no means of knowing what if any evi-
dence or other proceedings were taken by reason of
the several defences referred to, nor how far the tak-
ing of such evidence or proceedings was reasonable or
necessary.

We therefore refer it to the learned trial judge to
direct what disposition should be made of the costs
of such evidence and proceedings.

There will be no costs on this motion.

Motion allowed without costs.

Solicitor for the appellant: C. WV. C. Tabor.

Solicitor for the respondents: J. K. Rparling.

R.
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1906 THE HAMILTON STREET RAIL- APPELLANTS;
*Nov. APPELLANTSS*Nov. 26, 27. WAY COMPANY (DEFENDANTS) .

*Dec. 11.
AND

THE CORPORATION OF THE
CITY OF HA1MILTON (PLAIN- RESPONDENT.

TIFF)...........................

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Municipal corporation-Agreement with Electrio Street By. Co.-Use
of streets - Payment for - Percentage of receipts - Trafflo be-
yond city-Validity of agreement.

By agreement between the City of Hamilton and the Hamilton
Street Ry. Co. the latter was authorized to construct its railway
on certain named streets and agreed to pay to the city, inter alia,
certain percentages on -their gross receipts.

Held, following Montreal Street Ry. Co. v. City of Montreal ([1906]
A.C. 100) that such payment applies in respect to all traffic in
the city including that originating or terminating in the adjoin-
ing Township of Barton.

Held, also, that as, when the railway was extended into Barton the
company agreed with that township to carry passengers from
there into the city at city rates, the percentage was payable on
the whole of such traffic and not on the portion within the city
only.

Held, further, that the power of the company to construct its railway
was not derived wholly from its charter, but was subject to the
permission of the city corporation; the city had, therefore, a
right to stipulate for payment of such percentages and the
agreement therefor was intra vires.

The judgment of the Court of Appeal (10 Ont. L.R. 575), affirming
that of Meredith J. at the trial (8 Ont. L.R. 455) was affirmed.

APPEAL from a decision of the Court of Appeal for
Ontario(1) affirming the judgment at the trial(2) in
favour of the plaintiffs.

*PRESENT:-Fitzpatrick C.J., and Girouard, Davies, Idington,
and Duff JJ.

(1) 10 Ont. L.R. 575. (2) 8 Ont. L.R. 455.
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The questions raised for decision on the appeal are 1906
stated in the above head-note and in the judgments rAMILTON

ST RY. Co.published herewith. ST.
CITY OF

HAMILTON.
Nesbitt K.C. and Armour K.C. for the appellants. -

Corbett v. South Eastern and Chatham Railway Com-
panies Managing Committee(1), at p. 20, gives the
canon of construction to be adopted in this case.

A municipality has no common law rights; Attor-
ney-General v. Manchester Corporatio1(2), and the
validity of a by-law can be disputed at any time;
Mann v. Edinburgh Northern Trammways Co. (3).

Blackstock K.C. and Rose for the respondents
cited Stiles v. Galinski(4) ; City of Montreal v. Mon-
treal Street Railway Co. (5).

THE CHIEF JUSTICE.-The appeal is dismissed with

costs. I agree with the opinion stated by Mr. Justice
Davies.

GIROUARD J. also concurred with His Lordship Mr.
Justice Davies.

DAVIES J.-The appeal in this case is from a judg-
men of the Court of Appeal for Ontario, confirming a
judgment of Meredith J., holding that the by-laws of
the city and the agreements between it and the street
railway company were binding upon the company, so
far as the disputes in question in this action were con-
cerned, and obliged the company to continue to pay to

(1) [1906] 2 Ch. 12. (4) [1904] 1 K.B. 615.
(2) [1893] 2 Ch. 87. (5) 34 Can. S.C.R. 459;
(3) [1893] A.C. 69. at p. 79. [1906] A.C. 100.
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1906 the city, yearly, during the term it had acquired the
HAMILTON right to operate its street railway in Hamilton, cer-
ST. RY. Co. tain percentages provided in these by-laws and agree-

CITY OF ments upon their gross receipts.
HAMILTON.

-e Several subsidiary questions also were raised and
Davies J.

argued. One was as to the effect of certain legislation
enacted subsequently to the by-laws and agreement
which, it was contended, validated these documents,
if that was necessary. Another was that the accept-
ance by the company of the city's consent to construct
and operate a railroad on its streets, in the first in-
stance, and an extension subsequently of the term of
years during which they were permitted to operate the
road, combined with their uniform practice for many
years in paying voluntarily the percentages agreed
upon precluded them from now setting up the invalid-
ity of the bargain; and still another, that under the
agreement itself they were only bound to account to
the city for traffic which originated in the city and not
for that which originated in the Township of Barton,
even though it terminated in the city.

It was not contended by the city before us that the
company was bound to account for any traffic which
originated and terminated outside of the city limits,
in the Township of Barton, but it was contended that
for all traffic attributable to the operation of the rail-
way in the city, wherever it originated or terminated,
the company was accountable.

The authority of The Montreal Street Railway Co.
v. The City of Montreal (1) is conclusive in favour of
this contention, if authority was needed in its sup-
port.

The only debatable question, to my mind, on

(1) (1906) A.C. 100.
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this branch of the case, was whether the company 1906

had to account for the whole receipts arising from HAMILTON

traffic originating or terminating within the city ST. RY. Co.
ID V.

limits, or only for a proportion of such receipts to be CITY OF
HA'MILTON.

estimated in accordance with the rule approved of by DaviesJ.

the Judicial Committee in the Montrcal Street Rail-
way Case(1). I agree with the courts below that they
have to account for the whole. The only outside mun-
icipality is that of the Township of Barton, and the
proportion of mileage of the railway in that township
to that in the city is very small.

The maximum fares permitted by the agreement to
be charged between the city and the company have
always been charged by the latter, and, when they ex-
tended their line into the Township of Barton, they
entered into an agreement with that municipality to
carry passengers from that township into all parts of
the city for the city rates. Practically they agreed
that there should be no charge for the short carriage
to the city limits. There is, therefore, no basis for
apportionment and nothing to apportion. The charge
they make is that for the carriage within the city
limits and that only, and the agreement with Barton
makes no provision for the payment to that munici-
pality of any percentage. These circumstances en-
tirely distinguish the case on that point of apportion-
ment from that of the City of Montreal.

I am also of opinion, concurring with the courts
below, that all receipts for tickets sold must be ac-
counted for, and that there is no possible means by
which any deduction could be made for tickets sold,
but alleged not to have been actually used. These re-
ceipts are clearly part of their gross receipts.

As to the main question argued, namely, the in-

(1) [1906] A.C. 100.
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1906 validity of the by-laws and agreement so far as they
HAMILTON make provision for the payment of the percentage of
ST. Rv. Co.

V. profits, I am unable to accept the appellants' reason-
CITY O ing. That reasoning, as I understand it, was that the

HAMILTON.
company and city had no power whatever to contract

Davies J.
together, except within the powers specifically given

them; that all these powers are to be found in sections
7, 8 and 15 of the company's charter; and that the

general words of section 7 authorizing the city to con-
sent to the construction and operation of a street rail-
way on its streets,

under and subject to any agreement hereafter to be made between the

council of the said city and the said company,

was controlled by and limited to the special subjects
on which the city and the company were authorized
by section 15 to enter into agreements. The radi-
cal defect underlying that argument is the as-
sumption that the company had the power to con-
struct and operate its railway in the municipalities
by its charter and that the only control, or anything
left to the cityv related to the proper regulations of
such powers.

Support was sought for this argument in the de-
cision of the Privy Council in The Bell Telephone
Case (1), but even a casual reference to that case and
the language used by the Dominion Parliament in
conferring powers upon that company shews how en-
tirely inapplicable it is to the case now before us.

Here we have the legislature of Ontario confer-
ring a naked power upon the company to construct
and operate street railways in the City of Hamilton
and the adjoining municipalities on such streets
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VOL. XXXVIII.] SUPREME COURT OF CANADA.

as the company may be authorized to pass along, under and subject 1906
to any agreement hereafter to be made between the council of the
said city and of the municipalities, respectively, and the said HAmm/X
company. ST. Ry. Co.

CITY or

The section goes on to provide that the operation HmurowI.

of the railway shall be by such motive power as the Davies J.
city council may authorize.

Now, assuming for a moment, that the language
"under and subject to any agreement" is ambiguous
and must have some limitation put upon it, I utterly
deny that there is any ground whatever for inserting,
as such limitation, the enumeration of powers respect-
ing the construction of the railway afterwards speci-
fied in section 15. The two sections had entirely dif-
ferent objects. The naked power of constructing and
operating street railways given to the company in the
first part of section 7 is subject to the limitation
that it can only be exercised with respect to such
streets as the city council might authorize and desig-
nate and only as to them subject to any agreement to
be made between the city and the company. I con-
strue that to mean that the city could impose such rea-
sonable conditions within their municipal powers as
they thought fit. I see no reasons for putting limita-
tions upon the power of the city council to impose
conditions under which alone they would authorize
their streets to be used for street railways so long as
these conditions are not such as would be altogether
beyond and at variance with their municipal powers.
There is nothing unreasonable or unjust in the condi-
tions attached to the consent given in this case. On
the contrary, they appear to be eminently fair and
reasonable in their general character. Of course, I
know nothing and say nothing about their details, but
I speak of the principle of exacting some percentage
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1906 on the gross profits from the company as a condition
HAMTON
Sr. Ry. Co. of conceding to them the privilege they were asking

CITY oF of turning their naked and useless power into a living
HAmILTON. and probably beneficial right. The denial of the
Davies J. power to impose any such condition as a percentage of

profits necessarily involves a denial of the power to
impose any limitation as to time. So that, if the argu-
ment of the company is sound, the city only could con-
sent to a perpetual charter binding the citizens for
all time and could not impose any condition whatever
excepting such regulations as were within section 15.

The special subjects on which by section 15 the
parties were authorized to agree were those which
would naturally arise after the city had given its con-
sent, after the powers of the company had been
changed by such contract into a right, and relate, as
will be seen, to the regulations of those rights, the
paving of the streets, the construction of drains and
sewers, the laying of gas and water-pipes, the particu-
lar streets along which the railway should run, pat-
tern of rail, time and speed of cars, time within which
the works were to be commenced, manner of proceed-
ing with the same, and the time for completion and
generally the safety and convenience of passengers,
conduct of the agents and servants of the company
and the non-obstructing or impeding of the ordinary
traffic.

Now, each and all of these matters specified in
section 15 are confined to necessary and proper regu-
lations and arrangements on matters arising after the
consent of the city had been first obtained to the con-
struction within its borders at all of the street rail-
way.

The agreement, however, which is authorized to
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be entered into between the parties by section 7, and 1906

under and subject to which alone they could enter into HAMILTON

the city limits and construct their railway, by neces- ST. R. Co.
V.

sary inference, in my opinion, authorizes an agree- CITY OF
HAMILTON.

ment limiting as well the time during which the con-
sent was to operate as a payment of money for the -

concession made. That such payment should take
the form as well of a mileage payment for each mile
of track laid as also for a percentage of the gross pro-
fits is, to my mind, neither unreasonable nor ultra
vires.

The appeal should be dismissed with costs.

IDINGTON J.-The appellants are resisting pay-
ment of certain percentages of their "gross receipts"
which, by an agreement of .26th March, 1892, they
covenanted to pay to the respondents.

The case was tried by Mr. Justice Meredith, who

gave judgment for respondent, and then appellants
carried the case to the Court of Appeal for Ontario,
and that court dismissed the appeal.

From that judgment appellants have appealed to
this court.

The statement of claim sets forth the material
parts of certain statutes, by-laws and agreements
upon which respondent rested its claim.

The appellant's statement of defence consists of
a denial of indebtedness under the by-laws, agree-
ments and other matters thus set forth, and a counter-
claim for recovery of over-payments by error or mis-
take

in exce.s of percentages on the receipts of the defendants (now
appellants) to which the plaintiff (now respondent) was entitled
under the by-laiws or agreements referred to in the statement of claim,
etc.
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1906 The plaintiff (now respondent) replied to this by
HAMILTON Joining issue, and, as to the counterclaim, pleading
ST. RY. Co. the Statute of Limitations.

V. thStttofLmttos

AIT OF. Not a word about the agreements being ultra vires

Idinton J appears in the pleadings which were thus closed on
14th May, 1903.

On 23rd June, 1904, counsel signed a memorandum
of admissions for use on the trial. Nothing is there
suggested of any of the by-laws or agreements, which
are those in question here, being ultra vires or in any
other way invalid.

One may see, in the frame of the pleadings and
these admissions, that there was foreshadowed a con-
test or contests raising questions I will presently refer
to over the construction of these documents, but could
hardly expect the doctrine of ultra vires to be likely
to arise.

It may be that in those pleadings it was open to
the appellants to raise such questions. I am by no
means so clear that when a party has solemnly made
such an unconditional admission of by-laws and agree-
ments that he can turn round and say that they are
utterly void, and, if not entirely so, were so as to the
clauses and paragraphs that the whole suit was about.
I would incline to take it as an admission of a valid
by-law.

This was not observed by me during the argument
before us and no observations were made upon it.

The arguments were addressed to the questions of
agreements and by-laws being ultra vires and the
questions incidental thereto and the cases which the
pleadings present.

I suggested during the argument that if there was
anything in what appellants contended for, their
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rights on the streets of Hamilton had no legal ground 1906

to rest upon. Appellants' counsel sought to shew that HAMILTON
ST. RY. Co.

this was not necessarily so. I think he was unsuccess- V.
ful in that regard. H xOo.

Of course, if the whole foundation of appellants' Idington J.

rights to operate on said streets an electric road are
gone, or rather never existed, the cause of action in
question may be gone also.

I think it will, however, enable a better apprehen-
sion of what is involved in this contention as to iltra
vires, to consider the question first from the point of
view I suggested.

Have the appellants any right to operate an elec-
tric railway in Hamilton?

If so, on what does such right rest? Can that right
be rested upon somnething severable from the claim to
a correlative right of the respondent such as it sets up
herein?

The appellants were incorporated by 36 Vict. ch.
100 (Ontario), for the purpose of constructing and
operating a street railway "in the City of Hamilton
and adjoining municipalities." Section 7 thereof is
as follows:

The company are hereby authorized and empowered to construct,
maintain, complete and operate a double or single iron railway, with
the necessary side-tracks and turn-outs, for the passage of cars, car-
riagds and other vehicles adapted to the same, upon and along streets
and highways within the jurisdiction of the corporation of the City
of Hamilton, and of any of the adjoining municipalities, as the com-
pany may be authorized to pass along, under and subject to any
agreement hereafter to be made between the council of the said city
and of said municipalities respectively, and the said company, and
under and subject to any by-laws of the said corporation of the said
city and municipalities respectively, or any of them, made in pursu-
ance thereof, and to take, transport and carry passengers and freight
upon the same, by the force or power of animals or such other motive
power as they may be authorized by the council of the said city and
municipalities respectively by by-law to use and to construct and
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106 maintain all necessary works, buildings, appliances and conveni-
ences connected therewith.

HAMILTON
ST. RY. Co.

C. It is conceded that, as a motive power, electricity,.
CITY Or

HAMILTON. or rather electric force, thus applied, could not be

Idington J. within the contemplation of any one then.
Horses were used to carry out what the parties

hereto then agreed upon and a road of that kind was.
operated until 1892.

What the terms of that agreement may have been,
we are not able to say. It was swept away, or sup-
pos2d by every one, up to the trial of this case, to have
been swept away by the one now before us.

Counsel informed us in the course of the argu-
ment that the road itself and all its equipment had
become pretty well worn out by 1892.

The need of a new and better'system being felt,.
respondent's counsel, on the 26th March, 1892, passed
a long by-law covering such terms as by this time had

become of common use to define the relations between
a municipal corporation and an electric railway com-

pany. Amongst other things it provided for the pay-
ment by the appellants to the respondents of the per-
centages of earnings designated "gross receipts" now
in question by way of compensation for the use of the
streets.

The last two clauses of this by-law are most sig-
nificant and important for the purpose of understand-
ing the questions now raised.

It is urged by appellants that the preceding para-
graphs of this by-law, which contain most explicit
provisions for the payment by appellants to respond-
ents of the percentages intended to be covered thereby,
were all ultra vires, and that any assent thereto by
the appellants was also ultra vires.
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Of these last two clauses of this by-law, No. 33 is 1906
as follows: HAMILTON

ST. RY. Co.
This by-law and the powers and privileges hereby granted shall V.

not take effect or be binding upon the said city unless formally ac- CITY OF
HAMILTON.

cepted by the said railway company, within ten days after the pass-
ing hereof, by an agreement which shall legally bind the said com- Idington J.
pany to pay to the city corporation the sums mentioned in this by- -

law, and to perform, observe and comply with all the agreements,
obligations, terms and conditions herein contained, and shall be ap-
proved by the city solicitors, or one of them, and such agreement, when
so approved, shall also be executed under the city seal by the mayor
or the chairman of finance and the city clerk.

It is followed by clause 34, repealing many named
by-laws (I take it, all the former by-laws conferring
rights upon the company to use the streets), and all
others so far as inconsistent; such repeal to

take effect only upon and from the coming into force of this by-law
and the agreement referred to in the last preceding paragraph.

Then follows, in same clause, a reservation of
right to run with horses for six months.

The company immediately entered into an agree-
ment, which recites what had been done and is in-
tended, and the operative clauses following such reci-
tals contain, first, a covenant binding the respective
parties, and then proceeds as follows:

The company do hereby accept the said by-law and agree with
the city corporation to pay the city corporation the sums mentioned
in the said by-law and to perform, observe and comply with all the
agreements, obligations, terms and conditions therein contained.

Now, in face of this, the appellants claim they
have the right to reject part, and insist on accepting
and acting under other parts. But they seem to over-
look the comprehensive nature of this agreement.

They also seem to overlook that the destruction
of any substantial part of the contract, such as that

9
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1906 involved in the ultra vires issue raised, would tend to
HAMILTON destroy the whole contract. But, more strange than
ST. Ry. Co.

V. R all that, the powers and privileges granted by the by-
CITY o law, as the above section 33 thereof shews, were not

HAMILTON.

- to take effect or be binding upon the city
Idington J.

unless formally accepted by the railway company, within ten days
after the passing thereof, by an agreement which shall legally bind
the said company to pay to the city corporation the sums mentioned
in this by-law.

Now, if the agreement is, in this regard, not valid
and binding, there never existed any concession on the
part of the city to the company authorizing the use of
the streets for the purposes of constructing thereon an
electric road.

Section 7 would be the only authority. Clearly
the first part of that, in itself'and without relation to
the authorizing power of the city at the close of the
section, never could have conferred such a right.

It hardly needs to be stated that the construction
and operation of an old system of horse-tramway (and
that is all that was given and taken under the first
part of section 7), is entirely a different thing from
the construction and operation of an electric road.
The appliances of the latter are of such a character
that their use requires much to be guarded against. The
establishment of it involves considerations of an en-
tirely different character from those arising from con-
structing and operating a horse-tramway. A conces-
sion of a kind that would authorize the former is, and
implies, so much of a different nature from that which
the company had acquired authority to obtain, that I
am surprised to find it assumed, as it evidently was by
the contracting parties, that, without amendment, the
city and company were supposed to have authority to
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act under section 7 and to enable the making of a 1906
contract to build and operate an electric road. HAMILTON

The appellants contended stoutly that the first part sT. R1. Co.

of the section gave a right to construct and operate a CITY OF

road unfettered by any restrictions of the city, save - '
as to those matters within sections 8 and 15. Idington'J.

Before adverting further to the possible power de-
rivable from the authorizing part at the end of section
7, I would call attention to cases distinguishing the
effect of different powers.

The case of Attorney-General v. Pontypridd Urban
District Council(1), cited by the appellants' counsel
for another purpose, seems to apply to the point I am
now taking.

I need not enlarge upon it, but refer to the judg-
ment therein of Mr. Justice Farwell, and especially at
pages 450 to 453. The substance of it is this, that a
municipal corporation acting in the exercise of a
power for one particular purpose, cannot be pre-
sumed to have thereby been exercising any other one
of its powers. If it acquired land as for one particu-
lar purpose, even though that purpose may be made
remotely to be adapted to supply some of the wants
of the other purpose, it cannot be held to have acted in
execution of the powers given to carry out the other
purpose. See also the case of Attorney-General v.
Mersey Rly. Co. (2), following London County Council
v. Attorney-General (3).

Here, beyond peradventure, the appellants never
intended, and could not have intended, when incorpor-
ated, the construction of such an unknown thing as an
,electric road. They applied for leave to operate a

(1) [1905] 2 Ch. 441. (2) 95 L.T. 387.
(3) 86 L.T. 161; [1902] A.C. 165.

91/2
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1906 road whereon the force or power of animals would be

HAMILTON used as the motive power. When they conceived it
sV. RY. Co. necessary in their interest to use some other power,

CITY OF they felt it incumbent upon them, as I am quite clear
HAMILTON.

- it was incumbent upon them, to apply to the city
Iaington J.

authorities to permit the adoption of some other motive

power. It was a power inconceivable to the minds of
ordinary men at the time when section 7 was enacted.
It is not in the words of the section. It may be pos-
sible to rest its adoption on the words enabling to do
what the city would agree to be done in that regard.
It has no other existence in law.

Moreover, there is this to be observed in the read-
ing of section 7 that the subject matter over which the
corporation of the city was given special control, was
the application of the kind of motive power to be
used. The company were in any case to construct and
operate, under and subject to any agreement to be
made between the council of the city and the com-
pany, and they were to be subject to any by-laws of
the said corporation made pursuant to such agree-

ment. But beyond all that, and particularly germane

to what has become the subject of discussion in this

suit, they were

to take, transport and carry passengers and freight upon the same

(that is the road) by the force or power of animals or such other

motive power as they may be authorized by the council of the said

city and municipalities respectively by by-law to use.

. It is quite clear that unless this latter part of sec-
tion 7 can be relied upon to support the concession
implied in the by-law and agreement now in question,
that the company never had the slightest vestige of
a right to construct upon the streets of Hamilton an

electric street railway. By virtue of what authority
did they do so?

120



VOL. XXXVIII.] SUPREME COURT OF CANADA.

The 7th section above quoted manifestly never con- 1906

ferred any such power unless by virtue of this power HAMILToN

of authorization by the city. It might be held that sT RY. co.
this was put there to meet all future possible emer- CITY OF

HAM~ILTON.
gencies such as elsewhere discussed.

The doctrine of ultra vires in this case goes to the Idrngton J.

destruction of the whole contract, the whole conces-
sion, or is not operative at all.

I do not wish to say anything further to disturb.
-I will accept rather than do so, the theory proceeded
upon by a number of the judges in the courts below,
that there had come to be, by virtue of the several en-
actments relative to this agreement and this by-law,
such a legislative recognition of its validity as at this
distance of time, in light of all that has happened,
might be relied upon to support the by-law and con-.
tract as duly established.

If ever circumstances existed that would entitle
the inference to be drawn, in the absence of express
and explicit words of enactment, of legislative con-
firmation of a by-law and agreement, this seems to be
that case.

The fact that the legislature of Ontario had some
years earlier, in regard to companies incorporated
under the "Street Railwa3 Act," given, by section 13
thereof, power to the municipalities to exact a license,
might also be borne in mind. The power given muni-
cipalities to own and operate such roads is also illus-
trative.

These provisions are only of value here as shewing
that the policy of that legislature was such that in-
direct confirmation, if possible to infer at all, was not
so repugnant to that policy and prevalent opinion as
to forbid such inference.
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1906 Assuming the contract valid, as I think down at
HAMILTON least to May, 1904, the parties all believed it to be,
sT. Rs. co. what is the true construction of it in relation to the

CITY OF accountability of the appellants to the respondents
HAmILTON.

- for the percentage of "gross receipts" agreed upon?
I accept the suggestion made in the courts below

that the gross receipts must be confined to the receipts
for traffic or passengers. I also see no difficulty in
coming to the conclusion that if the instruments be-
fore us were intended to, and expressed the intention,.
that it was agreed between the parties to make the
respondents account for the Barton fares as part of
the gross receipts, they must do so. The percentage
of gross receipts might well be taken as the measure-
ment of the price the municipality were exacting for
the franchise.

Is it, however, the correct construction of the docu-
ments in question that these fares must be accounted
for? There can be, under the ruling in the Privy
Council in the case of City of Montreal v. Montreal
Street Rly. Co. (1), no doubt but that the appellants
must account for the fares received in respect of pas-
sengers travelling over the Hamilton portion of the
road, whether their journey originated in the township.
of Barton or in the City of Hamilton.

The contract in that case and the contract in this
case, have so much in common in that regard, that I
accept the authority of the Privy Council interpret-
ing the Montreal contract as conclusive upon this
point.

I think there is no foundation in reason for the con-
tention that if a ticket happened to be sold in Barton,
entitling a passenger to travel over the entire 18.79G

(1) (1906) A.C. 100; 34 Can. S.C.R. 459.
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miles of the appellants' track in Hamilton, though the 1906

passenger may only have used 50 feet of the track in HA oTN
the Township of Barton, his fare need not be ac- sT.VR.co.

counted for. I state the proposition as I understand CITY OF
HAMETom.

it was presented in argument, unillustrated of course -

by the contrast of distances I present. It refutes it-

self. I will not labour with it.
The accountability in respect of the earnings of

the company beyond the city, in respect of fares for
journeys not projected into the city, stands on a some-
what different footing. The circumstances, the ex-
pressions in the statute, in the by-laws, and in the
agreement in this case, must be carefully looked at to
see whether or not this case is distinguishable from
that ,of Montreal v. Montreal Street Railway(1) in
the Privy Council.

The Act of incorporation recites the appellants'
charter members as petitioning the legislature for in-
corporation for the purpose of constructing and oper-
ating a street railway in the City of Hamilton and
adjoining municipalities. Clearly this was one enter-
prise at its very inception.

The Montreal Street Railway at its inception, for
the purpose of construction as an electric road, was
confined by the language to the City of Montreal.

The company in this case is not confined to, and
never was, but entitled to go beyond Hamilton and
into any adjoining municipality. The adjoining mun-
icipalities are few. They do not extend far. It is not
unreasonable to suppose that the parties to this con-
tract perceived that it was a matter of very little con-
sequence; too trifling to consider in light of the ques-
tion of auditing and determining what amount of

(1) [1906] A.C. 100.
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1906 fares might be collected for services in any one of the
HAMILTON adjoining municipalities, as distinct from the fares
ST. RY. Co.

v. collected for services rendered in the City of
CITY OF

HAMILTON. Hamilton.
.o Surrounding the City of Montreal there were and

Idmngton J. Z
are populous suburbs, and a continuous stretch of
municipal corporations of that character. It might
shock one knowing the locality and knowing the con-
dition as to population and business relations with
Montreal, on the part of the inhabitants of these
populous suburbs, to find a claim set up for earnings,
through miles of such a district.

On the other hand, if it would not shock, but it
would surprise any one to find that, when this contract
was formed, any great stress was laid by either party
to the contract as to the amount of fares possible to be
collected for services in Barton alone as distinct from
journeys by the inhabitants of Barton into the city.
The amount involved was so trifling at the date of
the accounting now in question, that the city solicitor
seems to have been willing in the Court of Appeal to
abandon the consideration of it, rather than face the
expense, involved in settling the trifling sum that
would be coming to the City of Hamilton as the pro-
duct of such investigation.

This surrender of counsel may have been an inad-
vertence. We are assured by the appellants' coun-
sel that it has, by virtue of the small amount in ques-
tion being added to the aggregate of services in Hamil-
ton, brought about a total that passes the line at
which an increased percentage is drawn.

In that way, the item is possibly an important one.

I doubt very much if such a consideration was ever
present to the minds of anybody concerned in the

124



YOL. XXXVIII.] SUPREME COURT OF CANADA.

framing of this by-law or contract. I would rather 1906

come to the conclusion that in consideration of being HAMILTON
ST. RY. CO.

free from the trouble and annoyance of keeping sep- r.
CITY OFarate accounts as to the earnings for Barton services, HAMILTON.

as distinguished from the earnings for Hamilton ser- Idin J.
vices, and all that that implies, the appellants had
abandoned anything to be gained by making the dis-
tinction.

The foregoing considerations, along with the dif-
-ference in the inception of the relations, between the
Montreal case and this, and the interpretation put
upon the contract by the contracting parties in this
case for many years, seem to distinguish this case
from that, as determined by the Privy Council.

I cannot say that this small branch of the case is
entirely free from doubt. I have no doubt that the
parties, if they really seriously considered it, intended
that Barton fares should go with Hamilton fares as
a basis for the percentage. My only doubt is as to
whether the expressions used can in law fairly be so
read as expressing that intention.

I also think the admission on which the case was
tried implies a valid by-law.

I think the appeal should be dismissed with costs.

DUFF J. concurred for the reasons stated by
Davies J.

Appeal dismissed with costs.

Solicitors for the appellaits: Gibson, Osborne,
O'Reilly & Levy.

Solicitor for the respondents: Francis Mackelcan.
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1906 WILLIAM PAUL, THE YOUNGER
( APPELLANT;*

*Dec.1. (SUPPLIANT) .... ................ J .
*Dec. 11.

AND

HIS MAJESTY THE KING.......... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Negligence-Navigation of inland waters-Collision-Government
ships and vessels-"Public work"-"The Exchequer Court Act,"
s. 16-Construction of statute-Right of action.

His Majesty's steam-tug "Champlain," while navigating the River
St. Lawrence, at some distance from a place where dredging was
being carried on by the Government of Canada, and engaged in
towing an empty mud-scow, owned by the Government, from the
dumping ground back to the place where the dredging was being
done, came in collision with the suppliant's steam barge, which
was also navigating the river, and the barge sustained injuries.

Held, affirming the judgment of the Exchequer Court of Canada, that
there could be no recovery against the Crown for damages suf-
fered in consequence of negligence of its officers or servants, as
the injury had not been sustained on a public work within the
meaning of the sixteenth section of the "Exchequer Court Act."
Chambers v. Whitehaven Harbour Commissioners ([1899] 2 Q.B.
132); Hall v. Snowden, Hubbard & Co. ([1899] 2 Q.B. 136),
Lowth v. Ibbotson ([1899] 1 Q.B. 1003), Farnell v. Bowman
(12 App. Cas. 643) and The Attorney General of the Straits
Settlement (13 App. Cas. 192), referred to.

APPEAL from the judgment of the Exchequer Court
of Canada, dismissing the appellant's petition of right
with costs.

The claim was for damages to the suppliant's
steam-barge "Pr~fontaine" through coming in colli-
sion with His Majesty's steam-tug "Champlain" in
the Contrecceur Channel, on the River St. Lawrence,

*PRESENT:-Girouard, Davies, Idington, Maclennan and Duff JJ.
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a short distance below the Harbour of Montreal, about 1906

half past eight o'clock in the evening of the 6th Octo- PAUL

ber, 1902. The night was clear, with a light south 'THE ING.

wind, regulation lights were shewn by both vessels, -

those of the tug indicating that she had a tow.

The suppliant charged that the injuries sustained
by the "Pr6fontaine" were wholly caused by the negli-
gence of the officers and crew of the steam-tug, then
employees of the Crown acting within the scope of
their employment, on, in and about a public work of
the Dominion of Canada. At the time of the colli-
sion the "Champlain" was engaged in towing mud-
scows laden with material which was brought up
from the bottom of the channel in the course of dredg-
ing works being then carried on there by His
Majesty's steam-dredge "Lady Minto." The method
of the operations was for the tug to tow the loaded
scows from the dredging ground to *the dumping
grounds, some distance away, on the other side of the
channel, and then to tow the empty scows back to the
dredge. It was while so engaged in towing an empty
scow back from the dumping grounds, but still at a
considerable distance from the place where the work
of dredging was being carried on, that the vessels
came in collision in the channel.

The defence blamed the suppliant, his officers and
servants, for causing the collision by neglect to observe
proper precautions in navigating the channel and
also denied liability on the part of the Crown on the
ground that the injury complained of did not arise
upon a public work within the meaning of section 16
of "The Exchequer Court Act."

The petition was dismissed by the judgment ap-
pealed from on the ground that, under any circum-
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1906 stances, no relief could be granted as the collision
PAUL which occasioned the injuries had not occurred upon

V.
THE KING. a public work within the meaning of the section above

mentioned.
The questions raised on the appeal are stated in

the judgments now reported.

Mignault K.C. and Martineau K.C., for the appel-
lant, cited The City of Quebec v. The Queen(1), at
page 450; Filion v. The Queen (2) ; Letourneux v. The
King (3); Ryder v. The King (4), at pages 464-467.

Newoombe K.C., Deputy Minister of Justice, and
J. L. Decarie K.C., for the respondent, cited The
Hamburg American Packet Co. v. The King (5) ;
Chambers v. The Whitehaven Harbour Commissioners
(6) ; Fenn v. Miller (7) ; Back v. Dick, Kerr d& Co. (8) ;
The "Mentor"(9) ; The "Lord Hobart"(10) ; The
"Athol"(11) ; The "Volcano"(12) ; The "Birkenhead"
(13) ; The "Swallow" (14) ; The "Inflexible" (15) ; The
"Siren" (16) ; The "Fidelity" (17) ; Filion v. The
Queen(2) ; City of Quebecv. The Queen(1).

GIROUARD J.-I quite agree that a navigable river,
although under the control of the Dominion. Govern-
ment, is not a public work within the meaning of the

(1) 24 Can. S.C.R. 420. (10) 2 Dod. 100.
(2) 24 Can. S.C.R. 482. (11) 1 Wm. Rob. 374.
(3) 33 Can. S.C.R. 335. (12) 2 Wm. Rob. 337.
(4) 36 Can. S.C.R. 462. (13) 3 Wm. Rob. 75.
(5) 33 Can. S.C.R. 252. (14) 1 Swab. 30.
(6) (1899) 2 Q.B. 132. (15) 1 Swab. 32.
(7) (1900) 1 Q.B. 788. (16) 7 Wall, 152.
j8) (1906) A.C. 325. (17) 16 Blatch. 569.
(9) 1 Rob. 179.
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"Exchequer Court Act." But to hold that a govern- 1906

ment dredge, operating on a navigable river, is not PAUL

such a public work is more than I can understand. THE KING.

Likewise, I would feel inclined so to look upon the tug Girouard J.
and scows used to carry away, within close proximity, -

the material excavated by the dredge, and, were it not
for the English decisions quoted by Mr. Newcombe

K.O., for the respondent, especially as to the meaning

of similar clauses in the Imperial "Workmen's Com-

pensation Act," 1897, and the "Public Works Act,"
and referred to by my brother Idington, I would prob-

ably so hold. In face of all these decisions, one by the

House of Lords, I do not, however, see how I can
dissent.

DAVIES J.-In my opinion this appeal must be dis-

missed on the ground stated by the Exchequer Court

that the case does not come within the provisions of
clause (c) of the 16th section of the "Exchequer Court
Act" under which section alone could relief be given.

Before dealing with this point, however, I wish to

say that the merits of the case have been argued at

length before us, and that I desire to guard against
any inference whatever being raised from our silence
as to the disposition of the case we would have made
upon these merits had it been competent for us to
enter into them. When I speak of the merits I desire
to be understood as including the amount of damages
reported by the Registrar as well as the question of
negligence.

The construction placed upon this section of the
"Exchequer Court Act" by the Exchequer Court and
this court has been that it created a liability as well

129



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1905 as gave jurisdiction. The City of Quebec v. The
PAUL Queen(1); The Queen v. Filion(2).

THE NG. In the case of Larose v. The King (3) this court
DaviesJ. held that a rifle range under the control of the De-

- partment of Militia and Defence was not a public
work within the meaning of section 16 (c). That sec-
tion reads as follows:

The Exchequer Court shall also have exclusive original juris-
diction to hear and determine the following matters:

(c) Every -claim against the Crown arising out of any death
or injury to the person or to property on any public work resulting
from the negligence of any officer or servant of the Crown while
acting within the scope of his duties or employment.

In the case at bar the claim was for injuries to
the suppliant's steamer "Pr6fontaine" arising out of
a collision which occurred between her and the King's
tug "Champlain" in the channel of the River St.
Lawrence.

The steam-dredge "Lady Minto," also owned by
the Crown, was at the time working in the Contrecteur
Channel of the St. Lawrence River.

The tug "Champlain" was employed in towing the
scows loaded with the mud dredged by the "Lady
Minto" from the bottom of the channel to a conveni-
ent dumping ground. It was while so engaged and
with one of the scows attached to her, but at a con-
siderable distance from the dredge, that the tug was
either run into by the suppliant's steamer or ran into
her. The question as to whose negligence caused the
accident is entirely apart from the one I am consider-
ing, of the construction of the clause.

In' delivering the judgment of the court in Larose
v. The King (3), Taschereau J., afterwards Chief Jus-
tice, said:

(1) 24 Can. S.C.R. 420. (2) 24 Can. S.C.R. 483..
(3) 31 Can. S.C.R. 206.
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It must not be lost sight of that the suppliant to succeed must come 1906
within the strict words of the statute.

PAUL

The injury complained of must have arisen "on a THE KING.
public work," and must have resulted from the negli- Davies J.

gence of the Crown's officer or servant when acting -

within the scope of his employment.
This collision which caused the injury here com-

plained of occurred between two steamers on the
waters of the St. Lawrence River.

This court has already held in the case of The
Hamburg American Packet Co. v. The King (1), con-
firming the judgment of the Court of Exchequer, that
the channel of the St. Lawrence River after it had
been deepened by the Department of Public Works
did not, in consequence of such improvement, become
a public work within the meaning of the section under
consideration. An appeal taken from this judgment
to the Privy Council was afterwards abandoned. This
judgment is, of course, binding upon us and somewhat-
narrows the point now before us.

To hold the Crown liable in this case of collision
for injuries to the suppliant's steamer arising out of
the collision we would be obliged to construe the
words of the section so as to embrace injuries caused
by the negligence of the Crown's officials not as lim-
ited by the statute "on any public work," but in the
carrying on of any operations for the improvement
of the navigation of public harbours or rivers. In
other words, we would be obliged to hold that all
operations for the dredging of these harbours or rivers
or the improvement of navigation, and all analogous
operations carried on by the Government were either
in themselves public works, which needs, I think, only

(1) 33 Can. S.C.R. 252.
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1906 to be stated to refute the argument, or to hold that the
PAUL instruments by or through which the operations were

THE iI. carried on were such public works.

Davies J. If we were to uphold the latter contention I would
- find great difficulty in acceding to the distinction

drawn by Burbidge J. between the dredge which aug
up the mud while so engaged and the tug which car-
ried it to the dumping ground while so engaged. Both
dredge and tug are alike engaged in one operation,
one in excavating the material and the other in carry-
ing it away.

But, even if we could find reasons to justify such
a distinction, which I frankly say I cannot, how could
we hold in the face of the decided cases referred to
above that the injuries to the "Pr6fontaine" were on
a public work when they were admittedly sustained
through a collision while she was steaming on the
public waters of a public river.

I think a careful and reasonable construction of
the clause 16 (c) must lead to the conclusion that the
public works mentioned in it and "on" which the in-
juries complained of must happen are public works
of some definite area, as distinct from those opera-
tions undertaken by the Government for the improve-
ment of navigation or analogous purposes; not con-
fined to any definite area of physical work or struc-
ture.

The cases decided as to the meaning of section 7,
sub-section 1 of "The Workmen's Compens ation Act,
1897," in which the words used are "on, in or about,"
are instructive on the point before us. See Chambers
v. Whitehaven Harbour Commissioners (1), and the
cases there cited and relied upon, and Hall v. Snow-
don, Hubbard & Co.(2).

(2) [1899] 2 Q.B. 136.
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For these reasons I would dismiss the appeal with 1906

costs. PAUL

THE KING.

IDINGTON J.-This appellant claims that his vessel, -Idington J.
the "Pr6fontaine," was damaged by a collision with
the vessel "Champlain," owned by the respondent.

He says this collision took place in the St. Law-
rence and was entirely the result of the negligence of
those servants of the respondent in charge of the
"Champlain."

The "Champlain" was engaged at the time as
tender to a dredge engaged in deepening or widening
the channel of the St. Lawrence.

The "Champlain's" work as such tender was tow-
ing barges or scows, filled with material raised by
the dredge, to dump it on the other side of the chan-
nel, or at all events some distance from the spot where
the dredge operated.

The question is raised whether or not appellant
can have, in the Exchequer Court, assuming all that
he claims to be true, a remedy for the wrong he has
suffered.

His claim was rested in the argument upon sec-
tion 16, sub-sections (c) and (d) of the "Exchequer
Court Act."

This sub-section (c) has been held not only to
furnish a jurisdiction, but to create thereby a liability
not otherwise existing for the Wrongs done by serv-
ants of the Crown in such cases as the sub-section (c)
covers.

If the claim can only be rested on these words used
in sub-section (c), I am clear that it must fail. I
cannot see how the words therein "on any public
work" can alone be held to give relief in light of the
interpretation put by the Court of Appeal in England

10
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1906 upon even wider terms in the cognate legislation there

PAUL embodied in the "Workmen's Compensation Act,

THE 1NG.," See the cases of Lowth v. Ibbotson(1); Cham-

Idi-gon bers v. Whitehaven Harbour Commissioners (2).
- This latter case, in its facts, is very like that now

in hand. There was a dredge working in a harbour
and the material was being carried to sea to be
dumped therein, by what were called "hoppers," a
mile or so distant from the dredge. One of the men
who worked on the dredge, but took his time to work
on a hopper thus conveying the material to sea, was
knocked overboard and drowned. Assuming negli-
gence, it was held that though the spot where the
dredge operated and the operating dredge might be
"engineering work" within the meaning of the Act,
yet the Act which gave a remedy for cases arising "on,
in or about" a number of specified works of which an
"engineering work" was one, was held not to extend
to this case.

It was held that these much wider words were
pointed to a definite locality. I fear the words in
question here must be held also to point to locality
unless we read them in connection with the rest of the
section, in a way I am about to advert to.

We were referred to the interpretation given the
words "public works" in the "Public Works Act." If
the meaning given there could be used here then the
appellant's right, if otherwise entitled to succeed,
would be clear.

The only way in which that can be done is to put
upon section 16 a much wider and more comprehen-
sive construction than this court has ever yet seen its
way to do, though invited on several occasions to try
to do so.

(1) (1899) 1 Q.B. 1003.
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In Ryder v. The King(l), at p. 466 et seq., I re- 1ooo

viewed the authorities and dicta appearing in them. PAUL

I still think, as then, that the policy of Parliament, THE KING.
as shewn in this section 16 (as a group or as inde- Idin J_

pendent sub-sections) of the "Exchequer Court Act,"
was to put the relation between the Crown and its
subjects and all issues springing therefrom, in regard
to the several matters dealt with by such legislation,
upon the same footing as between subject and subject.

No doubt, though the general trend of opinion, in
and of this court, in this regard has been against such
a wide, and as I conceive beneficial, interpretation of
this section, yet it has never been in terms formally
declared against.

However, even if such interpretation were ever
open, it seems hopeless now to expect this court, after
such a mass of opinion looking the other way, and in
Ryder v. The King (1), coming to conclusions incon-
sistent with anything but a narrow or restricted con-
struction, to put any such wide construction as would
save this case for appellant. What force or effect now
remains in this result for sub-section (d) I am at a
loss to understand.

The language of the Acts respectively in question
in the cases of Farnell v. Bowman(2), and The Attor-
ney-General of the Straits Settlement v. Wemyss(3),
was more apt than that in section 16 to execute what
I have suggested was the purpose of Parliament in its
enactment.

And in saying all this I am not by any means blind
to the obvious difficulties. The section and its whole
frame seem as if constructed as a puzzle.

(1) 36 Can. S.C.R. 462. (2) 12 App. Cas. 643.

(3) 13 App. Cas. 195.

101/,
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1906 It certainly seems at this time of day unsatisfac-

PAUL tory to find that one of the vessels, the property of

THE NG. which is in the Crown, engaged in the business of the
I o ~Crown, can destroy through grossest negligence the

Idington J.
property of a subject and he have no remedy at law
unless against the possibly penniless man who has
been thus negligent.

I am not implying that such gross negligence ex-
isted here, as I have not examined the evidence, but
do imply that no matter how gross it may have been,
if at all, there is in the result no proper remedy.

I think, therefore, the appeal should be dismissed
with costs.

MACLENNAN and DUFF JJ. concurred in the rea-
sons stated by Davies J.

Appeal dismissed with costs.

Solicitors for the appellant: Godin & Brassard.

Solicitor for the respondent: E. L. Newcombe.
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THE CANADIAN PACIFIC RAIL- 1906
APPELLANTS;

WAY COMPANY (PLAINTIFFS) ... *Dec. 5.

AND *Dec. 11.

HIS MAJESTY THE KING (E-RESPONDENT.
RESPONDENTFENDANT) ....................... I

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Appeal-Jurisdiction-Discretion of Governor in Council--Stated
case-Railway subsidies-Construction of statute-3 Edw. VII.
c. 57-Conditions of contract-Estimating cost of constructing
line of railway-Rolling stock and equipment.

Where the jurisdiction of the Supreme Court of Canada to enter-
tain an appeal was in doubt, but it was considered that the
appeal should be dismissed on the merits, the court heard and
decided the appeal accordingly.

(Cf. Bain v. Anderson &f Co. (28 Can. S.C.R. 481).
The provisions of the Act, 3 Edw. VII. c. 57, authorizing the grant-

ing of subsidies in aid of the construction of railways are not
mandatory, but discretionary in so far as the grant of the sub-
sidies by the Governor in Council is concerned.

On a proper construction of the said Act it does not appear to have
been the intention of Parliament that the cost of rolling stock
and equipment should be included in the cost of construction in
estimating the amount of subsidy payable to the company in
aid of the "Pheasant Hills Branch" of their railway under the
provisions of that Act, notwithstanding that the said Act did
not specially exclude the consideration of the cost of equipment
in the making of such estimate as had been done in former
subsidy Acts with similar objects, and that the Governor in

Council imposed the duty of efficient maintenance and equipment
of the branch as a condition of the grant of the subsidy.

APPEAL from the judgment of the Exchequer Court
of Canada, on a referred case ordering judgment to
be entered in favour of the respondent, defendant, and
that there should be no costs to either party.

A stated case was referred to the Exchequer Court
by the Minister of Railways and Canals, under section

*PRESENT:-Girouard, Davies, Idington, Maclennan and Duff JJ.
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1906 23 of the "Exchequer Court Act." It recited the Act,
-cNZA 3 Edw. VII. ch. 57; certain orders in council in respect

PACMC of the Pheasant Hills branch of the company's rail-RY. Co.
V. way mentioned in sub-section 72 of the second section

THE KING.
H K of the Act and the agreement for its construction and

operation.
The question to be decided was whether or not, on

the proper construction of the said Act, contract and
documents mentioned, the cost of the necessary roll-
ing-stock and equipment of the line should be included
in estimating the subsidy payable to the company
under the Act.

By the judgment appealed from it was held that
the Crown was under no obligation to pay subsidy
estimated upon a basis including the cost of rolling-
stock and equipment as part of the expense of con-
structing the line of railway.

The material parts of the documents mentioned
and the questions discussed on the argument of the
appeal are referred to in the judgments now reported.
Objection was made to the jurisdiction of the Exche-
quer Court to review the discretion vested in the
Governor in Council by the ninth section of the Act,
3 Edw. VII. ch. 57.

Lafleur K.C. and Lewis for the appellants.

Newcombe K.O., Deputy Minister of Justice, for
the respondent.

GIROUARD J.-The appeal is dismissed with costs.
I concur for the reasons stated by my brother Davies.

DAVIEs J.-I entertain very grave doubts as to the
jurisdiction of the Exchequer Court and consequently
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of this court to decide the questions submitted by the 1906

special case agreed upon between the parties. CANADIAN
PACIFIo

In view, however, of the firm conclusion I have Ry. Co.

reached upon the merits and that my doubts as to our THE KING.

jurisdiction do not appear to be shared by all the Da J.

members of this court and that the point does not -

seem to have been taken before the Exchequer Court,
but arises under a case stated between the parties, I
will shortly state my reasons for coming to the conclu-
sion I have reached.

The question is one to my mind purely of the con-
struction of the Act, 3 Edw. VII. ch. 57, granting
railway subsidies.

The Act is not mandatory, but discretionary so far
as granting the subsidies are concerned. The discre-
tion is vested in the Governor in Council and the
second section enacts that he may grant a subsidy.
That discretion is limited to the objects and purposes
designated by the statute and it is, of course, within
those alone that he can exercise his discretion. If the
statute means that the subsidies are to be limited to
the cost of the construction of the road and its lan-
guage does not include the cost of rolling stock or
equipment the Governor in Council could not exercise
any discretion beyond the statutory limitation. In
exercising such discretion he could, I have no doubt,
impose such conditions as to the subsidized company
providing rolling stock and equipment as he deemed
fit to ensure that the road would be an efficient one
and that the subsidy would not be thrown away. That
is what has been done in this case in the order in coun-
cil passed and the agreement entered into in pursu-
ance of it. But the imposition of any such condition
relating to rolling stock or equipment can have no
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1906 bearing upon the true construction of the subsidy Act.
CANADIAN I mention this because the provisions in the agree-
PAOIFIC
Rx. Co. ment and specification attached thereto relating to

H . rolling stock was pressed upon us as indicating that
THE KING.

-ai it was a railway line in operation and as a going con-
e Jcern that was contemplated. This is no doubt per-

fectly true.. Anything else or less than such a railway
line would be a fraud upon the public. But it by no
means follows that because the Government stipulated
for provision being made by the company for

sufficient rolling stock to accommodate and conduct properly and
efficiently the traffic and business of the line

that they agreed that the cost of such rolling stock or
its efficient maintenance should be added to the cost of
the line for the purpose of increasing the statutory
subsidy.

On the contrary by turning to the agreement en-
tered into between the Crown and the company on the
14th January, 1904, it will be seen that after reciting
the second section of the "Subsidy Act of 1903," and
the 72nd paragraph designating this particular branch
railway, the agreement went on to provide in clause 1
that

the company should make, build, construct and complete the line of
railway mentioned and described in paragraph 72 of the 2nd section
of the "Subsidy Act" above set forth, and all bridges, culverts, works
and structures appertaining thereto in all respects in accordance
with the specifications hereto annexed marked A.

Then follows clauses two to eight inclusive relating
to location, plans, character of the work, time of com-
pletion of work, the kind of steel rails to be provided,
and compliance with all statutory requirements.

Not a single word said or reference made to roll-
ing stock or equipment, but the language used
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make, build, construct and complete the line of railway * * * 1906
and all bridges, culverts, works and structures appertaining thereto
in all respects in accordance with the specifications CANADIAN

PACIFIC
RY. Co.

under well-known rules of construction would exclude v.
rolling stock. THE KING.

Then immediately follows section 9, providing that Davies J.

upon the performance and observance by the company
of the foregoing clauses 1 to 8 of the agreement His
Majesty would, subject to and in accordance with the
provisions of sections one, two and four of "Subsidy
Act," pay to the company so much of the subsidies,
etc.

Then follows clause ten, an independent clause,

that upon, from and after the completion of the said line of railway
the company would faithfully and continuously operate and run the
same maintaining the said railway and all structures thereon, and
equipment thereof, in good condition, etc.

This covenant relates to the subsequent operation
and maintenance of the railway and its equipment,
and is followed by other clauses relating to the details
of the operation of the road.

And so while the specification attached to the
order in council makes provision for rolling stock
and equipment, the agreement explicitly provides for
the payment of the subsidy upon the performance of
the company's covenant to construct and complete the
line of railway mentioned in the "Subsidy Act," to-
gether with other specific matters not having the re-
motest reference to rolling stock or equipment, the
provision for and the maintenance of which are pro-
vided for in independent clauses.

Turning back then to the second section of the
"Subsidy Act of 1903," we find it makes provision for
the granting of $3,200 per mile for the mileage speci-
fied
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1906 towards the construction of each of the undermentioned lines of
.railway

CANADIAN
PACIFIC
R . Co of which this branch under consideration is one and

THE KING. towards the construction of each of said lines of railways which shall
- cost more on the average than $15,000 per mile for the mileage sub-

Davies J* sidized a further subsidy beyond the $3,200 per mile of 50% on so
much of the average cost of the mileage subsidized as is in excess of
the $15,000 per mile, but not to exceed in the whole $6,400 per mile.

Not a word is said about rolling stock or equip-
ment. But it is said and probably the whole argu-
ment of the company rests upon the fact, that where-
as in former subsidy Acts the cost of rolling stock and
equipment was specially excluded under the words
"the cost of equipping the railway" as was also the
cost of terminals and the right of way to cities and
towns from the cost upon which the subsidy was to be
estimated, in this Act the words excluding the cost of
equipping the railway have been dropped.

It is, therefore, argued that the change of language
indicates a change of intention and that the dropping
of these words shews Parliament intended their cost
should be added to the cost of the line in estimating
the subsidy payable.

I am utterly unable to adopt the argument. The
rule invoked respecting the construction of statutes
is only invoked where the language to be construed is
ambiguous and doubtful. As said by Mr. Hardcastle
in his third edition, at page 119:

Sometimes if an enactment is not plain, light may be thrown

upon it by observing that certain words "have been" as Brett L.J. said

in Union Bank of London v. Ingram (1882) (1) "designedly
omitted."

Just so, but here it cannot be successfully con-

tended that the language of the Act is not plain; it

(1) 20 Ch. D. 465.
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does not require any light to be thrown upon it in 1906
order to understand its meaning. The words may CANADIAN

PACIFIhave been designedly omitted by the draftsman, but it . Co.
was probably because they were unnecessary. If they V*

THE KING.
had not been inserted and, as I venture to think, ex -

abundanti cauteld, in the earlier statutes and then D J.

dropped out in this one I would say that no one would
have had the boldness to claim to add the cost of roll-
ing stock and equipment to the cost of the road so as
to obtain the larger subsidy.

The language of the "Subsidy Act of 1903" is, to
my mind, plain and clear, and the language of the
agreement entered into between the Crown and the
company if possible still more clear. Their construc-
tion cannot be radically thanged because certain un-
necessary words inserted in former Acts by certain
draftsmen are omitted in the Act under consideration.
The reason for their omission is to my mind obvious,
namely, that they were unnecessary, and the meaning
of the statute without them is not doubtful or un-
certain.

During the argument I put this question to 11r.
Lafleur: Suppose the company had made a contract
with a sub-contractor for the construction of this line
of railway in the very words used in the agreement
between the Crown and the company in section one
respecting the subsidy above recited, could he argue
that such contract involved on the part of the con-
tractor the equipping of the line with rolling stock,
etc? He was, of course, obliged to fall back upon the
argument arising out of the change in the wording of
the "Subsidy Act," and the meaning of the specifica-
tion attached to the agreement with which I have al-
ready dealt.
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1906 I think the appeal should be dismissed with costs
CANADIAN and question 7 of the stated case answered in the
PACIFIC negative.
Ry. Co. eaie

V.
THE KING.

I J IDINGTON J.-The claim of appellants being re-Idinoton J.
ferred to the Exchequer Court in the way it was, I
incline to the opinion that the case submitted there is
neither more nor less than a mode of trying the ques-
tions in issue between the parties, arising out of the
claim so referred. The evidence is documentary en-
tirely, and, as I read this submission, such inferences
of fact may be drawn therefrom as is usually done in
any submission not purely restricted to the statement
of a point of law.

The question, in one sense, is simply whether sub-
sidy or double subsidy is what appellants are entitled
to.

Clause 7 of the submission puts that in the fore-
ground, but ends by these words

according to the true interpretation and proper construction of the
"Dominion Subsidy Apt of 1903," and of the contract and other docu-

ments herein mentioned.

I think the words leave the matter open to the
view the learned trial judge has taken, and I do not
dissent from the view he has expressed.

The rule 111, under which the submission is, on its
face, made, makes it abundantly clear that such infer-
ences, if the proper ones to draw, can in law be drawn
by us on this appeal, as well as by the judge below, so
far as the documents call for.

I prefer, however, to express my opinion on the
construction of the "Subsidy Act," as I have, as the
result of much consideration, formed a much more
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decided opinion thereon than upon the ground taken 1906

in the judgment appealed from. CANADIAN
PACIFIC

The following is section 2 of the "Subsidy Act" in RY. Co.

question, followed by the grant now in question: THE KING.

2. The Governor in Council may grant a subsidy of $3,200 per Idington J.
mile towards the construction of each of the undermentioned lines
of railway (not exceeding in any case the number of miles herein-
after respectively stated) which shall not cost more on the average
than $15,000 per mile for the mileage subsidized, and towards the
construction of each of the said lines of railway not exceeding the
mileage hereinafter stated, which shall cost more on the average
than $15,000 per mile for the mileage subsidized, a further subsidy
beyond the sum of $3,200 per mile of fifty per cent. on so much of
the average cost of the mileage subsidized as is the excess of $15,000
per mile, such subsidy not exceeding in the whole the sum of $6,400
per mile: * * *

72. To the Canadian Pacific Railway Company, for a branch
line from a point on the main line between Moosomin and Elkhorn,
northwesterly to a point in the neighbourhood of the Pheasant Hills,
not exceeding 136 miles * * *.

Section 4 directs what fund the subsidy is to be
payable from, and that it "be paid as follows:

(a) Upon the completion of the work subsidized; or
(b) By instalments, on the completion of each ten-mile section

of the railway, in the proportion which the cost of such completed
section bears to that of the whole undertaken; or,

Sub-sections (c) and (d) are mere detail and need-
less to refer to for our present purpose.

What is the plain, ordinary meaning of the words
"construction of a line of railway?" I would not, nor
do I believe any ordinary person would, take them to
include not only the construction of the railway line,
but also the equipment thereof when constructed.

They might by reason of the context in a document
imply the equipment. Such a case is conceivable. It is
not the case here. We have daily use for these words,
in speaking of the contractors building such roads; in
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1906 the construction of branch lines as here; in the build-
CANADIAN ing of a railway line to be run by some other body

PACIFIo
Ry. CO. than the constructing parties; in the leasing of lines

THE KNG. of railway, and, in short, in such a variety of ways
-o that it seems a waste of words to try to make clear
-ington J. words that every intelligent man in this country, in

the discussion of these very subsidies, is supposed to
have understood (and I venture to think did under-
stand), and that only in their primary meaning.

Used in relation, as here, to the building of a
short branch line, to be run by a great railway cor-
poration like appellants that could furnish equip-
ment for running, they are, if possible, more clear.

It is true the executive power had a duty cast upon
it to see that security was given for the use of the
road when built, and power was given to contract in
that regard, but no power was given to pay for the
equipment or any part of it.

The rights of appellants as to the amount of sub-
sidy were fixed by the "Subsidy Act," and not by the
contract.

The executive could make many stipulations, but
had no power to go beyond the very words I have-
quoted.

It is to be remarked, 1htbwever, that these words,
"lines of railway" seem to be used throughout the con-
tract in many ways so as to distinguish them from any-
thing implying equipment. The one or two parts of the-
contract, where a different meaning might be raised,.
arise from and are attributable to the future safe-
guards for running, rather than construction.

The two-fold purpose of the contract, to secure-
first construction and then running over it, must be

borne in mind in reading the contract, so far as it may-
be of any value in interpreting the "Subsidy Act."
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An independent equipment in this case, as distinct 1906
from that to be used in the branch line, is not likely CANADIN

PACICto have been in the eyes of the contracting parties R. Co.
in this case a very vital matter. ,HE ING.

In regard to the exclusion of the words as to equip-
. Idington J.

ment, which had appeared in section 1 of previous
Subsidy Acts, it can be of no importance where the
meaning is plain and no connection between this sub-
sidy and others.

In the legislative history of the appellants there is
such a wealth of illustration of the meaning of "con-
structing a line of railway," as distinct from and not
implying the equipment thereof, that it is hardly pos-
sible the parties here concerned misunderstood it in
relation to this branch line, in the sense the appellants
contend for. The case of In re Branch Lines of the

,Canadian Pacific Railway; Canadian Pacific Rail-
way Co. v. The James Bay Railway Co. (1), furnishes
much of it, and the key to a great deal more. The lan-
guage of the contract, held to have become law, on
which the appellants exercised the right to build the
very branch line in question here, is to be found in the
statutes referred to in that case, and it clearly distin-
guishes the meaning of the words "construct, equip
and maintain."

I think the appeal should be dismissed with costs.

MACLENNAN J.-I agree in the opinion of my
brother Davies.

DUFF J.-In my view of the merits of the ques-
tions submited for determination, it is unnecessary to
decide-and, therefore, I express no opinion upon-

(1) 36 Can. S.C.R. 42.
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1906 the point argued respecting the jurisdiction of the
CANADIAN Exchequer Court.

PAClFlo
av. co. In other respects, I agree with the judgment of my

THE NG. brother Davies.

Duff J. Appeal dismissed with costs.

Solicitors for the appellants: Lewis & Smellie.

Solicitor for the respondent: E. L. Newcombe.
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H. B. DODGE (DEFENDANT) ............ APPELLANT; 1906

AND *Dec. 5, 6.
*Dec. 15.

HIS MAJESTY THE KING (PLAIN- R

TIFF) ..... ..................... R

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Expropriation of land-Payment-Market value-Potential value-
Evidence.

D. purchased at different times and in sixteen different parcels 623
acres of land, paying for the whole nearly $7,000, or about $11
per acre. The Crown on expropriating the land offered him
$20 per acre, which he refused, claiming $22,000, which on a
reference to ascertain the value was increased to $45,000. The
referee allowed $38,000, which the Exchequer Court reduced to
the sum first claimed.

Held, reversing the judgment of the Exchequer Court (10 Ex. C.R.
208), Girouard J. dissenting, that there was no user of the land
nor any special circumstances to make it worth more than the
market value, which was established by the price for which it
was sold shortly before expropriation.

D. claimed the larger price as potential value of the land for orchard
purposes to which he had intended to devote it.

Held, that as he had not proved the land to be fit for such purpose
and the evidence tended to disprove it he could not receive com-
pensation on that ground.

By 2 Edw. VII. ch. 9, s. 1, only five expert witnesses can be called
by either side on the trial of a case without leave.

Quare. If more are so called without objection by the opposite
party is the testimony of the extra witness valid?

APPEAL from a decision of the Exchequer Court of
Canada (1) reducing the sum awarded to defendant
by the referee as compensation for land expropriated
from $38,00 to $22,649.

*PRESENT: -Girouard, Davies, Idington, Maclennan and Duff
( JJ.

(1) 10 Ex. C.R. 208.
11
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1906 The material facts are stated in the above head-
DODGE note and fully set out in the judgment of Mr. Justice

THE KING. Idington.

Roscoe K.C. for the appellant.

Newcombe K.C. Dept. Minister of Justice, and
Maclreith, for the respondent.

GIROUARD J. (dissenting).-In my opinion, both
appeals should be dismissed with costs. As to the
main appeal, the record shews that the appellant
claimed from the Crown $23,680, and that is about the
amount which the Exchequer Court allowed him,
namely, $22,649. The appellant contends that he is
entitled to the full amount found by the referee. I do
not see how he can be. He has only claimed the above
$23,680, and he certainly cannot get more. True, the
referee allowed him to increase it to $45,000, but the
latter had no power to grant such an amendment. He
was only authorized to take the evidence and make a
report thereon to the Exchequer Court. I would,
therefore, dismiss the main appeal, as the appellant
has obtained almost everything he asked.

The judgment of the Exchequer Court judge com-
mends itself to my mind, and I would require very
clear reasons to induce me to reverse his findings of
fact, especially in matters of this description in which
he has a long experience.

Taking this view of the appellant's case, it is un-
necessary for me to deal with the question of legal
evidence, that is, if we can take notice of the testi-

mony of more than five experts, as there was no leave

from the court.
Finally, I see no reason why the cross-appeal of
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the Crown should be allowed. As remarked by the 190

learned Exchequer Court judge, even some of the DODGE

witnesses for the Crown support his findings. Be- THE KING.
cause the appellant got these lands at low figures I Girouard J.
see no reason why he should not get the amount -

awarded him by the Exchequer Court.
As to the amount of. the tender made by the Crown

before taking possession, which the majority of this
court declares sufficient, I do not see how it can be con-
sidered at all as the Crown has failed to call even one
witness to support it.

Both appeals should be dismissed with costs.

DAVIES J.-Concurred in the judgment of Mr. Jus-
tice Idington.

IDINGTON J.-Six hundred and twenty-three acres
of land in King's County in Nova Scotia having been
taken on 13th September, 1903, under and by virtue
of 52 Vict. ch. 13, proceedings were taken by the At-
torney-General for the Dominion of Canada to have
it declared that the same had vested in His Majesty
the King and further that the sum of $20 an acre was
sufficient and just compensation to the owners for all
claim in respect of any damage or loss sustained or to
be sustained by reason of such taking possession and
expropriation of said lands.

The Exchequer Court referred the matters in ques-
tion for inquiry and report under section 26 of the
"Exchequer Court Act" and the referee reported
amongst other things that the appellant as owner was
entitled to $38,000 and interest from the said date.

On appeal from such finding Mr. Justice Burbidge
cut the amount down to $22,649 and interest.

11/,
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1906 The appellant appeals from that, and the respond-
DODGE ent cross-appeals.

THE KING. The preliminary objection of appellant, that Mr.
Idington j. Justice Burbidge could not interfere, seems in face of

said section 26 and rule 19 of the general rules of his
court, absolutely without any ground to support it.

The learned judge having very properly called at-
tention to the entire disregard by the referee of 2 Edw.
VII. ch. 9, amending "The Canada Evidence Act,
1893," the counsel for the Crown object here, that the
appellant ought to be now restricted to five expert
witnesses in support of his case as the amending Act
requires. No objection having been taken at the trial
may or may not be a bar to the right to take this ob-
jection. In the view I take of appellant's case, I pre-
fer refraining from forming or expressing any opin-
ion in anything arising from the point taken, save that
the increased labour caused by disregara of the Act
has been very great, and that such a mass of irrelevant
evidence as appears in the case would probably not
have appeared there if the provision of the Act had
been observed.

The land in question is situated near Kentville,
the county town of King's County. The town is a
place of two thousand inhabitants. Its growth, and
prospective growth, in population, as well as that of
the county, is not of that rapid character that holding
vacant land therein would be a good form of invest-
ment.

The land in question had, in some way unexplained,
got divided up so that there.were sixteen different
parcels of it, owned by as many different sets of
owners, in February, 1902, when appellant began to
buy. He continued doing so until his last acquisition
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in August, 1903. The following statement appears in
Mr. Justice Burbidge's judgment and none of the facts
it shews are questioned:-

Lot.
"A"-The Robinson land (May 5th,

1902 )..... .................
"B"-The Sheriff lot (July 21st, 1902).
"C"-Storrs lot (The Lord Bishop, Feb.

13th, 1903) ....
"D"-Walter Reid lot (Oct. 18th, 1902).
"E"-Carter lot (Oct. 13th, 1902) ......
"F"-Wilson Youngs (Nov. 24th, 1902)
"G"-Scott or Sam. Chipman (Nov.

27th, 1902)................
"H"-Fanning lot (Dec. 30th, 1902) ...
"I"-The Hamilton lot(Oct. 20th, 1902)
"J"-The Burgess lot (Oct. 17th, 1902) .
"K"-The Beckwith lot (Nov. 5th, 1902)
"L"-Norman Robinson lot (Feb. 2nd,

1903)....................
"M"-Rafuse lot (Feb 1st, 1903, and

Aug. 3rd, 1903)..............
"N"-Driving Park (May 1st, 1903) ...
"O"-Sweet lot (May 2nd, 1903) ......

623 acr

Acres.

206 $218.40
30 110.00

25 110.00
3 200.00
1 120.00

12 120.00

1 20.00
31 400.00
10 20.00
33 750.00
30 400.00

2 75.00

7 315.00
26 3,000.00

204 1,130.00

es $6,978.40

153

1906

DODGE
V.

THE KING.

Idington J.

This land is in the midst of, or beside, one of the
oldest settlements in Canada. There are prosperous
farmers near it. And the whole district is of that
character, we are told by counsel and it is not denied,
that suggests there must have been something that
affected either the character or reputation of the land
or it could not have been acquired by one man at such
prices.
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1906 The two largest parcels, the first and last on above
DODGE list, were sold at different times by public auction in

THE KING. Kentville. The first was a remnant of an estate in

Idign j. which, at least, half a dozen people were interested, of
whom one or two lived not far from it. It had evi-
dently been held for some years, and probably so be-
cause unsaleable. They agreed to place it in the hands
of an auctioneer and bound themselves to carry out
the sale. No complaint is made of want of publicity or

of manner of conducting the sale. Appellant's coun-

sel sought to shew that the heirs had at one time not

been harmonious. How that affected, or could affect,
the price when all had thus agreed, I fail to see.

The last parcel on the list was sold as the result of
the foreclosure of a mortgage.

It was, presumably, properly sold, and with due
precaution against sacrifice, taken by way of upset
price, or reserved bid, as in such cases law and good
conscience require. There were several judgment cre-
ditors interested. There were bidders besides the mort-
gagee. But "nobody really wanted the land." Lot "C"
may have been sold improvidently, and improperly,
but I would require something more than the evidence
of the man, acting as church warden, in the selling
and then trying to lead the court to believe the price

got was the result of such improvidence, before I
would come to such conclusion.

He lived eight miles from it. I presume he knew
the general reputation or character of the tract of
land that included it, if he didn't know the precise
part he sold, and acted more honestly than seemingly
he desires the court to believe.

The lot "B" was bought at sheriff's public auction

sale. The outstanding dower would affect its sale
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somewhat as well as the known tendency of sheriff's 1906

sale. Lots "D" and "E" had each houses on them, DODGE

estimated by one of appellant's witnesses at $150 each, THE KING.

and by another at $100 each. Lot "II" had buildings Idin;ton J.
on it worth $450, and lot "M1" buildings worth $650, -

according to the same two witnesses of whom one was
accompanied in the inspection on which the estimates
are based by the appellant himself.

Lot "H" had also another house worth $100 on it,
according to one of these witnesses.

The Beckwith lot was sold because money was
needed. The Driving Park had $920 worth of build-
ings on it.

I think I have thus set forth the facts relative to
the chief sales that may have to be borne in mind, in
applying these prices, as evidence of what the appel-
lant is entitled to recover herein.

The market price of lands taken ought to be the

prima facie basis of valuation in awarding compensa-
tion for land expropriated. The compensation, for
land used for a special purpose by the owner, must
usually have added to the usual market price of such
land a reasonable allowance measured by possibly the
value of such use, and at all events the value thereof
to the using owner, and the damage done to his busi-
ness carried on therein, or thereon, by reason of his
being turned out of possession.

In this case there is nothing of that sort to be con-
sidered. The appellant had never used the land ex-
cept to take some wood off it. He had expended noth-
ing in improving or in the way of anticipating im-
provement for future use, special or otherwise.

Hence, prima facie, the ordinary market price
when ascertained ought to guide, and almost entirely
govern.
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1996 How can it be better ascertained than by means

DODGE of the prices paid for it so recently, and up to the day
V. before expropriation?

THE KING.beoeeporain

d o There may be added, as usually is added, a percent-
- Jage to cover contingencies of many kinds.

Here the market price is clearly ascertained, as to
two-thirds of the land, by exposure to sale in the pub-
lic open market, where its true value is best known.
As to the remainder the cost price furnishes a basis
for ascertaining that market price. Some considera-
tion may be given to the peculiar circumstances of
each sale and purchase.

Bearing in mind all these considerations we have,
in the sixteen. different purchases made, evidence of
the greatest value not only for determining the aggre-
gate value, but also shewing the great variety of
values in each parcel of land that goes to form such
aggregate value.

This is not the case of a single sale, but of many
sales of land in the same tract yet of widely varying
values.

What is the net result? We find when the values
of buildings fixed by agreement here at $2,740 are
deducted from the total purchase money the value of
the land is $4,238.40, equal to about $6.80 per acre.

The Crown offers nearly double this and the
agreed value of buildings. Or take it as Mr. Justice
Burbidge has put it as follows:-

The value of the timber and buildings on the lands taken is re-

ported by the learned referee to amount to a sum of a little more

than $5,000, and the fairness of his valuation has not in that respect
been challenged by either party. I accept it as correct, and that
-leaves only the value of the lands themselves apart from the timber
and buildings to be ascertained. Deducting the $5,000 from the
amount paid by the defendant for the whole we have a balance of

less than $2,000 attributable to the value of the lands alone. That
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gives for the 623 acres an average value per acre of a little more 1906
than $3. The $20 an acre that the Crown offered to pay includbd -

the value of the timber buildings. Excluding the latter the Crown's DODGE
V.

offer was equivalent to about $12 an acre. THE KING.

The offer of the Crown involves for the bare land Idington J.

nearly four times the price paid.
In the three ways of looking at the cost price and

comparing it with what is offered, we have: 1st, in
gross, the profit of $5,485; 2nd, excluding buildings at
agreed value, we have nearly double per acreage
value; 3rd, excluding buildings and timber per re-
ported value thereof, we have offered four times the
per acreage value of the cost price.

The reason for this pressing and presenting of the
acreage value is that the potential value per acre when
values of buildings and timber are eliminated is the
case presented by the appellant.

Surely, anyway we can consider the matter, either
one of these alternatives covers, beyond a shadow of
doubt, any fair allowances that may be due the appel-
lant as a proprietor, turned out of such possession as
he had, or for skill in bargaining, or for enterprise in
anticipating the market, or for care and trouble in
assembling the parts together or for all combined.

The case thus presented would seem insurmount-
able.

But the appellant says he is entitled to the poten-
tial value of these lands.

There are cases of that kind where, by sudden
change of conditions, the prospect of a profit beyond
the dreams of avarice may be conceivable, or where
the land may be available for a special purpose and
no other such land can be found. Neither such exists
here.

What the appellant sets up as to the potential
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1906 value in these lands is their adaptation for orchard
DODGE purposes.

THE ING. Here, no doubt, land quite as good as this can be

Idinon J. got, in quantites suitable for orchard use, for a great
deal less than the Crown, for sake of peace, offered
for it. Perhaps one might find it troublesome in that
old settled district to find so large a block of such bad
land, at any price, but I hardly think that grievance
is to be considered.

The compensation must rest, not on what such a
block may be worth to the Crown for the peculiar pur-
pose involved in its acquisition, but upon the loss
the owner suffers by the Crown taking it.

Has he furnished evidence in support of his con-
tention of such strength as to overthrow the case pre-
sented by the facts I have dealt with?

He has presented a mass of evidence all of which
I have read with care to see on what it rests. I have
not confined my reading to the skillfully arranged
excerpts set forth in the factum, but have read every-
thing, to see how such a remarkable case was built
up and whether or not by reason.

If opinions, regardless of knowledge, or means of
knowledge, and plainly without knowledge, of a wit-
ness must be accepted as fact, then I confess this ap-
pellant ought to succeed and the referee's finding be
restored.

I will not stop to characterize each witness or
dwell upon his fitness or right to express such opinion
as he has expressed. It would be a waste of time.

The land in question had been, until acquired by
the Crown, almost all waste lands, from part of which
there had been, many years ago, taken some valuable
timber. All but a small part of the original timber
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of substantial value had thus been removed. In its 1906

place there had sprung up, in some places, a second DODGE

growth of timber, likely in time to become valuable THE -ING.

and even in 1903, of some value worth considering. Idington J.
In other parts of this that was originally -timbered -

land there had grown up scrubby bushes of inferior
wood, of no value, but rather the reverse as an ob-
stacle to improving the land.

About two hundred acres of the land was thus
overgrown by this wood growth of all kinds. Per-
haps more, but this is as far as I can find from direct
statements in the evidence. Then a number of small
holdings (including a 26 acre driving park), together
amounting to a little over two hundred acres, were
probably cleared land. On one of those holdings are
some acres of bog-and outside of those was another
bog. What the remaining two hundred acres con-
sisted of I am at a loss to know. I find on the plan a
goodly sized millpond within the areas, but nothing
to indicate how many acres it covers.

No single attempt at description, of a definite
character, regarding the external appearance, and
condition, of this land in question appears in the evi-
dence as one might expect to find ii a case of this
kind.

The same remark holds true of the soil itself of
which so very much was said.

One witness describes the whole as a gravel loam
ridge. Another tells about holes he dug, and he calls
what he found sandy loam. Some places he found
10%, other places 20% of loam and all that was not
loam was sand. I count thirteen holes he speaks of,
but exactly where is impossible to say with certainty
from his evidence. Trying to follow on the plan his

159



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1906 steps, the utmost I can make of it is that these tests
DODGE are worthless, as a guide to the character of any-

THE NG. thing but a fractional part of the whole land.

Idington J. Another dug other holes, but how many or where
- he fails to tell so as to be of any value in the way

of giving information.

Some others looked in some of these holes, and
put their hands in and found loam or sand or both.

It is from such loose statements that we are left to
conjecture the real nature of the soil on each and all
of the many parts of this tract of land nearly a mile
square in extent. Some of the witnesses brought to
inspect and give such evidence lived eighteen or
twenty miles away. They had no special qualifica-
tion for such work. Why were they brought?

We are told two hundred acres had no water on
it. How the rest was watered we are left uninformed
as to, except that from one place the water ran one
way, and then another stream ran another way, and
that there were some springs some places.

The plan filed helps slightly, but shews no trace
of a stream in a place where one witness speaks of
one two feet deep. Which is right?

I have tried to trace the wanderings of those who
try to tell of digging to discover the nature of the
soil. The witness who did more than any other of this.
sort of exploration I venture to say did not cover but a
very small part of the land. Others seem to have got to
the same places or thereabouts. No sensible man who.
had the slightest conception of what such an inquiry
involves, to be of any value, would invest in a 623.
acre orchard on the strength of such explorations.
They proceeded without system and, consequently,
leave us without that means of testing their proceed-

160



VOL. XXXVIII.] SUPREME COURT OF CANADA.

ings or evidence that we ought to have had if value is 1906

to be given to the results. DODGE

As for the jaunty fellows who could discard all THE KING.
past history of these lands without trying to know Idington J.
why the land had lain so long waste yet see through -

the woods, the water, the bog, the bushes, the heather
or grasses that covered the soil and form opinions, the
less said the better.

There is not a single witness who has professed to
have examined this 623 acres of land in such a way
as to suggest that he had anything like a proper con-
ception of the problem he had undertaken to solve.

It is common knowledge that land within the space
of a very few acres may so vary in its essential quali-
ties as to be eminently fitted in one part to produce
a particular crop or grow a particular kind of tree or
fruit and in all its other parts utterly unfit therefor.

So much more does that apply to the extensive
tract of land now in question.

It would have required skill and knowledge of a
very high order to have established after days and
weeks of investigation the proposition that this entire
tract of land was, as witnesses have assumed, save as
to the bogs useful and likely to prove profitable for
growing an immense orchard upon. Some of these
lands were sixty feet above other parts. Hence, no
doubt, one man talks of gravel loam and others of
sandy loam.

No prudent man without the possession or use of
such skill and knowledge and careful investigation
would ever dream of investing $38,000 of his own
money in such an enterprise as presented here, as a
possibility, upon this imperfect investigation.

Money of the Crown is just as sacred as private
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1906 property. I regret to think as I infer from Mr. Jus-
DODGE tice Burbidge's remarks that such is not thought gen-

THE KING. erally to be the case.

Idington J. Values it must be observed depend on the estima-
- tion of the ordinary man. The extraordinary man

who makes great discoveries in such worthless spaces
of ground has to wait until he has persuaded his fel-
low men of the reality of his discovery before he can
enrich himself thereby, even when the needs of the
public have required of and from him a deprivation of
both property and the dream.

Until the dream becomes a concrete reality that
men can grasp it is worthless for purposes of such a
valuation.

This appellant, as a discoverer of wealth in the
waste places, seems to have at first been modest enough
to claim only $23,680 in his statement of defence.

It had to be amended to meet his growing knowl-
edge, which reached that state when he placed it on
oath at "$45,000 or more."

Much of the land in King's County has by reason
of climatic conditions been found adapted to the grow-
ing of fruit and especially apples, and many of the
farmers have turned their attention that way. As a
result some men have made some orchards so highly
productive as to render their orchard lands thus im-
proved and developed very valuable.

Wherever any specialty in farming has become
successful in a locality, there is, no doubt, a tendency
to turn more land to use in that special direction and
thus the values of undeveloped land may rise or shew
a tendency to rise. The process is necessarily in the
case of orchards a slow one. It has been going on in
King's County possibly for generations and with each
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new success gathering strength. But there is no evi- 1906

dence here that the land has there suddenly risen in DODGE

value. I infer quite the contrary. There is no evi- THE KING.

dence that the available land for such a purpose has Idington J.
become scarce or that this particular land is of the -

quality that has rendered King's County orchards so
noted. Indeed, quite the reverse. Only a fraction of
each farm is as a rule so used. It is said to have been,
in recent years, observed that even the inferior lands,
such as this undoubtedly is, being sand for a depth of
at least two feet according to tests of appellant's men
who have given evidence (with only ten to twenty per
cent. of loam) have been found capable, in some in-
stances, by development and use of fertilizers of being
made productive of fruit. How far this process of
enhancing the worth of such inferior land and its
consequent rise in price has gone, the evidence, from
its diffusive character, has not instructed us much.

I am unable, therefore, to find that the movement
upon which so much stress was laid has been such as
to warrant much weight being given to inferences
therefrom regarding the potential value of this land
in question.

I think the appeal should be dismissed with costs,
the cross-appeal allowed with costs, and that no costs
of the proceedings, the reference, the appeals there-
from or otherwise, should be given either party in the
court below.

I think the judgment should be as prayed and the
price offered in the prayer of the petition of the Attor-
ney-General be declared as prayed with interest on
the amount thus arrived at from the 13th September,
1903.

MACLENNAN J. concurred.
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1906 DUFF J.-The respondent undertook to establish
DODGE as a fact that the land in question was in situation

V.
THE KING. and in the character of the soil itself suitable to be

. utilized for fruit growing in a highly profitable de-
gree; and that it was owing to ignorance of its char-
acter on the part of its owners that it had recently
been sold to him at prices much below its real value.
The learned judge of the Exchequer Court has taken
the view that this case is substantially made out, and,
although (the learned judge'not having in this case
had an opportunity to observe the demeanour of the
witnesses) we are not in a position less advantage-
ous than his, as regards the appreciation of the evi-
dence, we would not, even in such circumstances, dis-
turb such a finding, except upon coming to a clear

opinion that it cannot be supported. There is, how-
ever, an appeal to this court on questions of fact as
well as on questions of law, and having come to such
an opinion it is our duty to give effect to it.

For the reasons given by my brother Idington, I

agree that the learned judge's finding ought to be re-

versed and the amount of compensation reduced to

the sum offered by the Government valuator.

Appeal dismissed with costs.

Cross-appeal allowed with costs.

Solicitor for the appellant: W. E. Roscoe.

-Solicitor for the respondent: R. L. MacIlreith.
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JOHN M. WOOD (DEFENDANT) ........ APPELLANT; 1906

AND *Dec. 7, 10.
*Dec. 15.

LEONARD ROCKWELL (PLAINTIFF) .RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Jury trial-Judge's charge-Practical withdrawal of case-Evidence
-New trial.

On trial of an action against a surety, the defence was that he had
been discharged by the plaintiff's dealings with his principal.
The trial judge directed the jury that the facts proved in no
way operated to discharge him; and that while, if they could
find any evidence to satisfy them that he was relieved from
liability they could find for defendant he knew of no such evi-
dence and it was not to be found in the case.

Held, that the disputed facts were practically withdrawn from the
jury, and as there was evidence proper to be submitted and on
which they might reasonably find for defendant there should be
a new trial.

APPEAL from a decision of the Supreme Court of
Nova Scotia affirming the verdict at the trial in favour
of the plaintiff.

The action was on a promissory note to which de-
fendant pleaded inter alia that he only signed it as
surety for the other maker, and was discharged by
dealings with his principal. At the trial the jury
were directed by the judge that they were at liberty
to find for the defendant on this issue if there was
any evidence, but that none was to be found in the
case and that the facts proved did not operate as a dis-
charge. A verdict was given for the plaintiff which
the full court upheld, the Chief Justice dissenting.

*PRESENT:-Fitzpatrick C.J. and Davies, Idington, Maclennan
and Duff JJ.
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1906 Roscoe K.O. for the appellant.
WOOD J. J. Ritchie K.C. for the respondent.

V.
RocKWELL.

The judgment of the court was delivered by

DAVIES J.-Much as I regret reaching the con-
clusion that there must be a new trial in this case I
cannot help so finding.

The trial judge charged the jury explicitly: (1)
that the defendant, Wood, was a principal debtor and
not a surety on the note sued on; (2) that the facts
proved in no way and no matter whom they believed
operated to discharge Wood and that, while if they
could find any evidence to satisfy them that Wood was
relieved from liability they could find for defendant,
he knew of no such evidence and it was not to be
found in the case.

By this charge he practically withdrew from the
jury all the disputed questions of fact.

I assume he must have held the view, afterwards
expressed by Graham J., in which Townshend J. con-

curred, that there was no evidence in the case from
which a jury could fairly find for the defendant.

The Chief Justice very emphatically dissented

from this view, while Russell J. admitted that he bad

held different views, but finally determined to refuse

a new trial.
At the argument before us it was conceded by Mr.

Ritchie that the defendant Wood must be considered
as only a surety on the note for one Porter, another

maker, and that the questions open were whether he
had been discharged from his- suretyship obligation
by any action of the plaintiff, Rockwell.

Mr. Roscoe contended there was ample evidence to
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go to the jury to shew that time had been given to the 1906
principal debtor, Porter, by the acceptance from him wOOD
of another note signed by himself and one D. E. Ross, Roc *.
at five months, for the full amount of the indebted- Das J.
ness.

Whether or not this note was so accepted depended
entirely upon whose version of the facts was to be
believed. We had the evidence, on one side, of plain-
tiff and his son supported, as it was argued, by the
inherent probabilities. On the other side was the evi-
dence of Porter and his wife and the defendant. If
the evidence of these latter parties was accepted by
the jury in preference to that of the plaintiff's wit-
nesses, I cannot say that a verdict for the defendant
on the question of the acceptance of the new note
would be such as reasonable men, under all the cir-
cumstances, could not fairly find. It might not be
such a verdict as I would find myself but that is
another thing altogether.

The acceptance of the version of defendant's wit-
nesses would relieve the defendant from any difficulty
arising from the terms of the letter of Porter enclosing
the note. If the story told by Porter and his wife is
accepted as the true and correct one, then the offer
which came from the plaintiff to Porter, the principal
debtor, to send him back his note (which Rockwell ad-
mittedly had taken to Porter's house and left with
Porter's wife), signed by Porter and some third party,
no names being mentioned, was accepted when the
note was returned into plaintiff's hands with D. E.
Ross's name on it, and plaintiff's retention of it for
four months without objection was corroborative evi-
dence of his acceptance. I think there is evidence in
these facts combined with Rockwell's subsequent as-

12%
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1906 sumption of dominion over the new note in his con-
WOOD versation with the defendant Wood, which ought to

ROCVELL. have been submitted to the jury on the point, and I,
- therefore, refrain from further discussion so that

Davies J.
- neither party may be prejudiced on the new trial.

The appeal should be allowed with costs in this
court and in the court en banc and a new trial
ordered; costs of the first trial and new trial to abide
the event.

Appeal allowed with costs,
. and new trial ordered.

Solicitor for the appellant: A. E. Dunlop.

Solicitor for the respondent: W. P. Schaffner.
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THE SAINT JOHN PILOT COM- ) 1906
MISSIONERS (DEFENDANTS) .....

*Dec. 17.

AND *Dec. 26.

THE CUMBERLAND RAILWAY
AND COAL COMPANY (PLAIN- RESPONDENTS.

TIFFS) ...........................

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNS-
WICK.

Pilotage-Port of St. John, N.B.-Ships propelled wholly or in part
by steam-Coal barges towed-R.S.C. c. 80, ss. 58, 59.

Coal barges towed by steamers or tugs between the ports of Pars-
boro', N.S. and St. John, N.B., are exempt from compulsory
pilotage at the latter port, even though under favourable condi-
tions they could be navigated as sailing ships.

Judgment appealed from (37 N.B. Rep. 406), affirmed.

APPEAL from the judgment of the Supreme Court
of New Brunswick (1) sustaining the verdict at the
trial in favour of the plaintiffs.

The plaintiffs' barges were registered as schooners
and built on the model of schooners of over 400 tons.
They were not rigged for sailing, but had masts on
which were fitted sails which could be used for sailing
purposes in favourable weather. These barges were
loaded with coal at Parsboro, N.S., and towed by
steamers or tugs to St. John, N.B. The question for
decision was whether or not they are exempt from
being compelled to pay pilotage dues at St. John as
being propelled wholly or in part by steam under "The

*PRESENT:-Fitzpatrick C.J. and Davies, Idington, Maclennan
and Duff JJ.

(1) 37 N.B. Rep. 406.
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1906 Pilotage Act," R.S.C. ch. 80, sec. 59 (R.S.C. (1906),
SAINT JOHN sec. 477).

PILOT- The trial judge held that they were exempt and
COMMIS-
SIONERS his judgment was affirmed by the full court, Tuck

V.
CUMBERLAND C.J. dissenting.

RY. AND
COAL Co.

McAlpine K.O. and Coster K.O., for the appel-
lants. The vessels on which pilotage dues are sought
to be recovered are not of the class in question in the
case of The "Grandee" (1).

By the "Pilotage Act," R.S.C. ch. 80, sec. 2 (b), the
expression "ship" includes every description of vessel
used in navigation not propelled by oars. See also
The "Mac" (1). There can be no doubt that these
schooners or so-called barges are "ships" within the
meaning of the Act. R.S.C. ch. 80, sees. 58, 59, leave
only two questions to be considered: (1) Did these
schooners or so-called barges navigate within the
pilotage district of Saint John? (2) Had they motive
power of their own, independent altogether of the tugs
that towed them, and apart from steam altogether?
These vessels are ships that navigated within the
pilotage district of Saint John and come under the
58th section of the Act, and therefore must pay pilot-
age dues, unless exempt under the provisions of the
Act, and that said ships or barges, with respect to
their employment and only with respect to their em-
ployment, come under the exemptions of the 59th sec-
tion of the said Act. The evidence abundantly proves
that these vessels had motive power of their own, in
and of themselves by their sails, apart altogether from

the tugs which towed them. Fifteen witnesses testify
that the schooners (or barges) in question, equipped

(1) 8 Ex. C.R. 54.
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as now, can sail from four to six and seven miles an 1906

hour, according to the wind, and that, if provided sANT JOHN
PILOTwith greater sail area, which they could easily carry, commIs-

they would sail as fast as any ordinary sailing vessel. SIONEES

The words of the 59th section of the "Pilotage CUMBERLAND
RY. AND

Act" (c), "propelled wholly or in part by steam," coAL co.
means steam power within the vessel itself and do not
mean steam power within a tug that may be used to
tow the vessel. The propelling power must be within
the vessel itself to come within the meaning of the Act.
By R.S.C. ch. 79, sec. 1(c), the expression "steam-
ship" or steamboat includes every vessel propelled
wholly or in part by steam, or by any machinery or
power other than sails or oars. By the "Steamboat In-
spection Act," R.S.C. ch. 78, sec. 2(a), the expression
"steamboat" includes any vessel used in navigation or
afloat on navigable water and propelled or movable
wholly or in part by steam.

It is submitted further that the appellants being
a corporation for certain public purposes only, pos-
sessed of no property or ability to acquire property,
could not in their corporate capacity be sued or made
defendants in this cause, and no Act or law authorizes
such a suit.

Hugh H. McLean K.C., for the respondents, was
not called upon for any argument.

The judgment of the court was delivered by

DAVIES J.-At the close of the argument of the ap-
pellants' counsel we intimated that we did not desire
to hear respondents' counsel, as we were unanimously
of opinion that the appeal must be dismissed and the
judgment of the court below confirmed.
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1906 The judges who delivered the majority judgment
sIN JoIN below have, in their reasons, dealt at great length and

PILOT
comm- quite satisfactorily with the questions at issue.
STOSTERS In deference, however, to the dissenting judgment

V.

CuMBERLAND of the Chief Justice and to the vigorous and strenuous
RY. AND

COAL Co. argument at bar in this court, we desire to re-state

Davies J. very shortly the grounds on which we think the judg-
- ment appealed from is correct.

The action was one brought by the respondents to
recover back from the Saint John Pilot Commis-
sioners certain sums of money which they had been
compelled to pay and had paid under protest for years
past as "compulsory pilotage" upon their laden barges
which were towed by a steamer or tug between Pars-
boro and Saint John, in the Bay of Fundy.

The Pilot Commissioners contended that these
barges were ships within the meaning of "The Pilot-
age Act," ch. 80 of the Revised Statutes of Canada,
which, under the 58th section of the Act "navigated
within the pilotage district of Saint John," and, as
such were liable to pay the pilotage fees and that they
were not within the exemption of sub-section (c) of
section 59, exempting from liability to pay such fees:

Ships propelled wholly or in part by steam employed in trading from
port to port in the same province or between any one or more of
the provinces (of Canada) and any other or others of them or em-
ployed on a voyage between any port in any of the said provinces
and the port of New York, or any port of the United States, on the
Atlantic, north of New York.

MIr. McAlpine and Mr. Coster, for the appellants,
contended that the plaintiffs' barges came clearly
within the definition of ships contained in the inter-
pretation clause of the Act and that the word "navi-
gated" in the 58th section and on the true construc-
tion of which the liability for pilotage dues arose,
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means "navigated by any way or means whatsoever," 1906

whether in itself or outside of itself, and, so must in- sAMeN JoHN
PILOT

clude a barge or ship being towed. Comims-
TVe think, however, that the true construction of sIVons

the word, somewhat ambiguous in the place where CUMBEBLAND
RY. AND

used in the section, must be determined, not by its CoAL Co.

literal and technical meaning only, but by reading it Davies J.

in connection with its context, including the exemp-
tion section following.

To reach the true meaning of the word one must
read, not alone the section imposing the liability, but
also that creating and defining the exemptions.

But, reading section 58 by itself alone, and its own
special exemption, it will be found that that liability
only attaches to such ship on her inward voyage, in
cases "where a licensed pilot offers his services as a
pilot." In any case where such offer is not made lia-
bility does not attach. And so it might well be argued
and maintained on the construction of this section
alone, a section imposing a tax, that it clearly only
contemplates such cases and ships as might require
or could utilize a pilot's services, and did not apply to
those cases where such services could not either be re-
quired or utilized. And so, in the case of one,.two or
three barges being towed from any one of the specified
points to Saint John, each barge being a "ship navi-
gating within the pilotage district" and separately
liable to pilotage dues as contended, it would seem
absurd for as many licensed pilots as there were
barges to tender their services as pilots, and unneces-
sary and unrequisite in the case of one barge.

TWhat would the two or three pilots do? Which
would control and direct the tow, and which be re-
sponsible for wrongful orders and bad navigation?
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1906 These considerations would indicate that the
SAINT JOHN ship navigating the pilotage district and so becoming

PIL.OT
Co MIS liable for dues is a ship having independent practical
SIONERS moving or sailing powers which a pilot could direct

CUMBERLAND and control, and not one or more barges towed by a
RY. AND

COAL CO. tug and relying for its or their motion or propulsion

Davies J. practically and substantially, if not absolutely, upon
- the power generated and applied in the tug.

In point of fact, the barge, or ship if you like so to
call her, when being so towed, either by a line behind
the tug or lashed to the tug, is no different from a raft
or congeries of logs or deals not coming within the
statutory definition of a ship. Such a barge is not
being "navigated" within the meaning of that word
as used in this section.

But, if there were any doubts upon the point, they
seem entirely to vanish in the light of section 59, the
exempting clause. Here, by sub-section (c) "ships
propelled wholly or in part by steam employed in
trading" between any of the specified ports are ex-
empt from liability to pilotage dues.

Now, these barges are admittedly ships, admittedly
propelled in large part, if not altogether, by steam,
and admittedly engaged in trading between the speci-
fied ports. They would seem, therefore, to come with-
in the very letter as well as the spirit of the exempting
section.

But, it is said by Mr. Coster, the propelling power
which moves them must be a power within themselves
and not in a steamer to which they may be lashed or
which is towing them. Why? If Parliament desired
to exclude barges being towed from the exemption,
surely they would have used language shewing their
desire. By what rule of construction could the courts
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put an artificial and arbitrary meaning upon the 1906

words "ships propelled wholly or in part by steam," SAINT JOHN
PILOT

and confine it to ships in which the steam is gener- comms-
ated and the power applied on board of itself? Th- SIoans

barge or line of barges moves, navigates, is propelled, CumBERLAND
Z15 Ry. AND

and except in certain favourable weather when they COAL CO.

can use their small sails as auxiliary power, alone by Davies J.
steam generated and applied by the controlling tug
which has them in tow or lashed to it, as the case may
be.

The case seems to us a clear one, not admitting of
reasonable doubt, and the fact so much relied upon
that under certain favourable conditions of weather,
wind and tide, the barges might, independently of a
tug, move along at the rate of from three to five, and
possibly, even six miles an hour cannot alter the con-
clusion we have reached.

If any such barge attempted to trade between any
of the specified points independently and without a
tug she, being a ship navigating the pilotage district
and not moved or propelled by steam, would, of
course, be liable, provided she successfully overcame
the danger of navigation and reached Saint John.

But no such case occurred here or was suggested
could reasonably occur.

The appeal must be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the-appellants: C. J. Coster.

Solicitor for the respondents: H. H. McLean,
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1906 THE STEAMSHIP "ARRANMORE" A
IAPPELLANT;*

*Dec. 7. (DEFENDANT).....................
*Dec. 26.

AND

ALEXANDER RUDOLPH AND

OTHERS (PLAINTIFFS) ............ RESPONDENTS.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA,

NOVA SCOTIA ADMIRALTY DISTRICT.

Shipping - Collision - Violation of rules not affecting accident -
Steering wrong course.

The Supreme Court will not set aside the finding of a nautical
assessor on questions of navigation adopted by the local Judge
unless the appellant can point out his mistake and shew con-
clusively that the judgment is entirely erroneous. The Picton
(4 Can. S.C.R. 648) followed.

A steamer coming up Halifax harbour ran into a schooner striking
her stern on the port side. No sound signals were given. The
green light of the schooner was seen on the steamer's port bow
and the latter starboarded her helm to pass astern and then
ported. She then was so close that the engines were stopped
but too late to prevent the collision.

Held, that the steamer alone was to blame for the collision.
Held, also, that though under the rules the schooner should have

kept her course and also was to blame for not having a proper
lookout neither fault contributed to the collision.

APPEAL from a decision of the local judge for the
Nova Scotia Admiralty District of the Exchequer
Court of Canada in favour of the plaintiffs.

The action was brought by the owners of the
schooner "Alexander R.," sunk by in Halifax Harbour
by collision with the SS. "Arranmore." It was tried

*PRESENT:-Fitzpatrick C.J. and Davies, Idington, Maclennan
and Duff JJ.
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before the local judge for the Nova Scotia district 1906

assisted by Commander E. B. Tingling, as nautical STEAMSHIP
"1ABRAN-

assessor, who filed the following report. MORE"

"After carefully considering the evidence given by
RUDOLPH.

various witnesses, also the arguments used by counsel -

relating to the collision between SS. 'Arranmore'
and the Schooner 'Alexander R.' in Halifax Harbour,
on April 2nd, 1906, I beg to state that, in my opinion,
the loss of schooner and cargo rests entirely on the 'Ar-
ranmore.' The reasons for this finding are based on
the fact that the 'Arranmore,' by the evidence of Cap-
tain Couillard (which is very plain and straightfor-
ward) saw a green light about three points on the
port bow (exonerating the schooner from not comply-
ing with article 10 as the 'Arranmore' was not an
overtaking vessel) ; on seeing the light, although the
'Arranmore's' helm was starboarded to allow her to
pass astern of the schooner, thereby bringing her a
little on the 'Arranmore's' starboard bow, yet by meet-
ing her with port helm and then giving her port helm
he acted unwisely, thus bringing about the collision.
Stopping the 'Arranmore's' engines to prevent going
too far to westward when he altered his course was
correct, but the fact of his placing the engines full
speed astern within such a short period of stopping
shews that he found himself so close to the schooner
that he apprehended danger of a collision. Doubtless,
by rule 21, the non-giving-way-vessel has to keep her
course, yet there are occasions when a vessel finding
herself in imminent danger has to depart from this
rule (see article 27). In this case the schooner cannot
be held in default for putting her helm down and com-
ing in to the wind, as although she did not escape the
collision, yet the fact of her receiving the blow on the
port side of her stern shews that had she kept her
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1906 course the blow would have been delivered on her star-

STEAMsBP board side-a point entailing greater danger for the
11ARRA1N-

MORE"$ saving of the crew.
*V. "One part of the evidence endeavours to shew that

RUDOLPH.

- the 'Alexander R.' was filling on the starboard tack
and had acquired stern way. The evidence to the con-
trary of this must be accepted as a heavily laden ves-
sel .would carry headway for a considerable distance
whilst in stays, and if on starboard tack would be
headed somewhere W. by N., bringing her port side
to the 'Arranmore's' bow.

"Previous to the new edition of the rules and regu-
lations for the prevention of collisions it was optional
for vessels to use sound signals when in sight of one
another, but the amendment of 1896 makes this rule
compulsory. The 'Arranmore' ought to have sounded
two (2) blasts of her whistle and then abided by the
same. Halifax does not come under the heading of a
narrow water. Nowhere, except passing George's
Island, is the channel less than half a mile wide.

"Not seeing the 'Arranmore' reflects on the look-
out kept on board the 'Alexander R.,' but does not
materially bear on this case, as the sole cause of this
disaster was the improper use of port helm on board
the 'Arranmore.' "

The local judge found the "Arranmore" solely to

blame for the collision and gave judgment for the
plaintiffs, damages to be assessed by the registrar.
The "Arranmore" appealed.

Harris K.C. and Mellish K.C. for the appellant. We

contend that the schooner should have kept her course

and speed. Articles 22 and 29 were violated by her.
The local judge gave no opinion on these questions,
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and he is mistaken in saying that the issue is merely 1906

technical and turns on the propriety of the handling STEAMSHIP
"1ABBAN-

of the respective vessels. The assessor did not answer MORE"

the questions submitted to him, but undertook to de- RunoLPH.
cide, as a matter of law, which ship was at fault. -

The burthen of proof is not on the steamship:
Inman v. Reck (1); Marsden, pp. 33, 407, 409, 412;
The "Illinois" (2). See also The "Saragossa" (3) ;
The "High gate"(4) ; The "Khedive"(5), at page 894,
and Belden v. Chase(6).

It is taken as a fault against the "Arraninore"
that she did not obey article 28 and indicate her course
on her whistle. The rule only comes into operation
when there is danger of collision and until the
schooner was brought up in the wind there was no
danger of collision. The signal would then be of no
use, and the non-observance of this rule did not con-
tribute in any way to the collision. The "itba" v.
McMillan (7), at page 661. The great weight of testi-
mony as well as the position of the -vessels before and
after collision even under the evidence of the plain-
tiff's witnesses shew that a collision would not have
taken place had the schooner kept on her course. The
assessor's finding that because the schooner received
the blow on the port side, she would have received it
on her starboard side if she had not come about is
upon the face of it ill founded. The reasoning is only
applicable to an otherwise stationary schooner turn-
ing on a pivot. His suggestion that the "Arranmore"
was wrong in reversing her engines, or at least that
the reversal of her engines can be regarded as an ad-

(1) L.R. 2 P.C. 25. (5) 5 App. Cas. 876.
(2) 103 U.S.R. 298. (6) 150 U.S.R. 674.
(3) 7 Asp. M.C. (N.S.) 289. (7) 26 Can. S.C.R. 651.

(4) 6 Asp. M.C. (N.S.) 512.
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1906 mission of a previous mistake on behalf of the steamer
STEAMSHIP is disposed of by the consideration of the fact that the
"ABBAN-.

MORE" engines were only reversed after the schooner exe-

RUDOLH. cuted the unexpected manoeuvre of "coming about."
- We rely also on The "Atlas" (1), at pages 464-466;

The "Cape Breton" v. The Richelieu & Ont. Nay. Co.
(2), at page 576; The "Agra" v. The "Elizabeth Jen-
kins" (3) ; The "Samuel Dillaway" (4) ; Malzard v.
Hart(5), and The North British and Mercantile Ins.
Co. v. Tourville(6).

W. B. A. Ritchie K.C. for the respondents. The
particular manceuvring of the "Arranmore" shews that
it was her duty to keep out of the way, and if she kept
her course until she was so close to the "Alexander
R." as to cause well founded alarm to the schooner
that she was being run down and must do something
to save the lives of those on board, this was amply
sufficient to establish plaintiff's case.

The assessor has found against the contention that
the collision was caused by the schooner coming up in
the wind, and that but for this action on her part the
"Arranmore" would have gone clear of her, and he
refers, as applicable to this case, to article 27, and
that the judgment of the captain of the schooner was
well founded, that if she had kept her course she
would have received the blow on her starboard side,
entailing greater danger to the lives of her crew. See
Marsden (5 ed.), pages 3, 51, 52; The "Bywell
Castle"(7) , at page 219. The absence of a lookout
had nothing to do with the collision; Marsden (5 ed.),
pages 293, 394, 464; The "Farragut" (8).

(1) 10 Blatch. 459. (5) 27 Can. S.C.R. 510.
(2) 36 Can. S.C.R. 564. (6) 25 Can. S.C.R. 177.
(3) L.R. 1 P.C. 501. (7) 4 P.D. 219.
(4) 98 Fed. Rep. 138. (8) 10 Wall. 334.
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Under the Canadian statutes, a vessel which has 1906

violated the rules is only deemed to be in fault if it STEAMSHIP

appears to the court that the collision was occasioned M

by the non-observance of any of the rules prescribed. RUDLPH.
R.S.C. ch. 79, sec. 5; The "Cuba" v. Alacdlillan(1), -
pages 660-662; The Hamburg Packet Company v. Des-
Rochers (2).

As to the "Alexander R." not having a stern light,
this is an alleged violation of article 10. The assessor
has found that the "Arranmore" saw a green light
about three points on the port bow and exonerates
the schooner from not complying with article 10, as
the "Arranmore" was not an overtaking vessel.

The "Arranmore" violated article 28 in not sound-
ing any blast on her whistle, and the question of
whether the "Alexander R." was also to blame depends
entirely upon whether her coming up in the wind was
under the special circumstances a manceuvre reason-
ably necessary to avoid immediate danger. That is
purely a question of fact, which the court below was
peculiarly fitted to determine, and the finding of that
tribunal should not be disturbed. The "Picton"(3) ,
at page 653, per Ritchie, C.J.; The M(Sisters" (4), per
Mellor J.; The "Esk" v. The "Niord"(5), per Colville
L.J., at page 440; The "Santandarino" v. Vanvert.(6);
The Dominion Coal Co. v. The "Lake Ontario" (7).

The judgment of the court was delivered by

THE CHIEF JUSTICE.-We are of opinion, although
we get little or no assistance from his notes, that the-

(1) 26 Can. S C.R. 651. (5) L.R. 3 C.P. 436.
(2) 8 Ex. C.R. 263. (6) 23 Can. S.C.R. 145.
(3) 4 Can. S.C.R. 648. (7) 32 Can. S.C.R. 507.
(4) 3 Asp M.C. (N.S.) 122.

13
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1906 conclusion reached by the local judge in Admiralty
STEAMSHIP as to the responsibility of the "Arranmore" for the

MORE" collision complained of is justified by the evidence ir-

*. respective of the finding by the nautical assessor.
I must, however, observe that there is authority for

The Chief
Justice. the rule that this court will not (in a case involving

difficult questions of navigation) interfere with the
finding of a nautical assessor when adopted by the
trial judge, unless the appellant can literally "put
his finger" on the mistake and shew irresistibly that
the judgment complained of is not only wrong, but
entirely erroneous. The "Picton" (1) ; The "Reliance"
v. Conwell(2), at page 657, and Lord Chelmsford
in Gray v. Turnbull(3), page 54.

The collision out of which these proceedings arose
occurred in the Harbour of Halifax at about 1.40 on
the morning of April 2nd, 1906, between the "Alexan-
der R.," a schooner of 74 tons burden and the "Arran-
more," a passenger and freight steamer of about 900
tons burden.

The weather was fine and when first seen the
schooner was proceeding across the harbour close
hauled on the port tack, at a speed of about three
knots, and on a course N.N.E. with a moderate breeze
from the north.

The course of the "Arranniore" was about N. half
W., her speed nine knots; the schooner bore about one
point on her starboard bow and was distant about one
cable and a half-both vessels had the regulation
lights.

The channel at the place where the collision occur-
red is stated by the assessor to be over half a mile wide

(1) 4 Can. S.C.R. 648. (2) 31 Can. S.C.R. 653.

(3) L.R. 2 H.L. Sc. 53.
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and does not come under the heading of a narrow 1sos

water. STEAMSHIP
"'AnnAN-

If both vessels kept on their respective courses MORE"
V.

there was danger of collision. RUDOLPH.

When those on board the "Arranmore" saw the The Chief

schooner and ascertained the course she was pursuing Justice.

then rules 20-23 and 28, which were the rules applic-
able to the circumstances, at once became binding on
them and it was the duty of the steamer to keep out
of the way of the schooner, and if necessary to slacken
her speed, or stop or reverse, and to give proper sound
signals. The co-ordinate obligation of the schooner
was to keep her course. The contention on the part
of the appellant is that if she had complied with this
obligation the collision would have been avoided. The
"Arranmore" has been found by the nautical assessor
to be in fault in several respects, and he holds that the
schooner was not in any way responsible for the ac-
cident.

When the "Alexander R." was first seen according
to the preliminary act "the helm of the 'Arranmore'
was put to starboard to go astern of the schooner and
her engines were stopped for about a minute," and in
his evidence the captain tells us that he then found it
necessary to give this order to the man at the wheel,
"starboard your helm-there is a vessel on the port
side-starboard your helm-give her the helm quick,"
indicating that he must have found himself in
dangerous proximity to the schooner. His duty
then was to stop and reverse, that being the only
manoeuvre that could have prevented the collision
which occurred within a minute or two afterwards.
Instead of doing what prudence suggested he put his
helm to starboard to pass under the stern of the

13 Y,
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1906 schooner and then to port to steady her, or, as he says,
STEAMSHIP "tO prevent the sheer." When he attempted to pass,

"AnnAN-
MORE" he admits he was so close that it was necessary to stop

RuVOLP. his engines to let the schooner get away from him
- which shews that in the circumstances his action was

The Chief
Justice. unjustifiable. If to this we add that no sound signal

was given either when the steamer was directed to
port or when her head was brought again to starboard
to indicate her course, the conclusion seems irresis-
tible that the "Arranmore" was in fault.

The next question is: "Was the 'Alexander R.' also
in fault?" It has been strenuously argued before us
that the failure to keep her course, thereby violating
article 21, makes her responsible. The captain says
that he brought his schooner up in the wind only to
lessen the effect of the collision which was then inevit-
able and the nautical assessor finds as a fact that if
this manoeuvre had not been adopted "the blow would
have been delivered on the starboard side at a point
entailing greater danger for the saving of the crew,"
and there is nothing in the evidence that I have seen to
satisfy me that this conclusion is erroneous.

I have carefully read the case of "The Khedive" (1),
which was much relied upon and very properly so by
the appellant, and I understand the rule in that case
to be as explained by Bowen L.J. in The "Benares"
(1888) (2), that it must be shewn conclusively that
obedience to the regulations would and could not have
avoided the collision: Windram v. Robertson(3),
Court of Sessions Cases, affirmed in H.L. (Sc.), 1906
W.N. 140. I do not think it necessary to consider
whether or not, as said by King J., in 26 Can. S.C.R.
on page 661, it would be necessary under our statute

(1) 5 App. Cas. 876. (2) 9 P.D. 16.
(3) 7 F. Ct. of Sess. Cas. 5 Ser. 665.
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to consider whether the non-observance of the rules 1906

complained of did or did not in fact contribute to the STEAMSHIP
"ARBAN-

collision. On the evidence I am convinced that to MOBE"

have kept her course would not have avoided the col- Rore

lision, and further that for the consequences of a step The Chief
taken in the agony of a collision and due entirely to Justice.
the imminence of the danger, the schooner must not
be held in fault. Marsden 51 and 52 (5 ed.). I admit
that The "Khedive" (1) in effect decides that the regu-
lations issued as orders in council are law and conse-
quently to disobey any article is to break the law, and
when any article is involved the exact letter must be
observed, but all the articles of the "Regulations for
preventing collisions at sea" must be read together as
one Code, and if article 21 requires a ship to keep her
course, other articles prescribe that she shall take
such action as will best aid to avert a collision and
that due regard must be had to any special circum-
stances which may render a departure from the rules
necessary to avoid immediate danger. As Lord Bowen
said in the case of The "Benares"(2), a captain is not
obliged to sail with his eyes open into the jaws of
death. Here the captain tells us that to have obeyed
article 21 meant almost certain death for his crew,
and that to disobey that particular rule was the one
chance left open to him to save their lives and in this
lie is confirmed by the nautical assessor.

With reference to the lookout the schooner was in
fault, although it is quite true that the whole crew,
consisting of four men, were on deck at the time of the
collision. It has been laid down, however, that a man
on the lookout should have no other duty and
should not be called away to attend sheets or braces

(1) 5 App. Cas. 876.
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1906 when a vessel is tacking. The "Constantia"(1). But
STEAMSHIP in the circumstances I adopt the principle stated by
"ARRAN-

MORE" Marsden, (5 ed.) page 464:

RUDOLPH. But if the absence of lookout clearly had nothing to do with
the collision, it will not be deemed to be a fault contributing to the

The Chief cliin
Justice. collision.

Here the nautical assessor says:

Not seeing the "Arranmore" reflects on the lookout kept on
board the "Alexander R." but does not materially bear on this case,
as the sole cause of this disaster was the improper use of port helm
on board the "Arranmore."

On the whole I am of opinion that the appeal
should be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: TV. H. Fulton.

Solicitor for the respondents: H. C. Borden.

(1) 6 Asp. M.C. 478.
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THE UNION BANK OF HALIFAX 1906
(PLAINTIFFS)..................... APELNS

"Dec. 10, 11
*Dec. 26.AND

EDGAR K. SPINNEY AND GEORGE RESPONDENTS.

B. CHURCHILL (DEFENDANTS). .

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Banks and banking-Security for advance-Assignment of goods-
Claim on proceeds of sale-53 V. c. 31, s. 74(D.).

A bank to which goods have been transferred as security for advances
under see. 74 of the Bank Act, 1890, can follow the proceeds of
sale of said goods in the hands of a creditor of the assignor to
whom the latter has paid them when the purchaser knew, or
must be presumed to have known, that the same belonged to the
bank.

APPEAL from a decision of the Supreme Court of
Nova Scotia reversing the judgment at the trial in
favour of the plaintiffs against the defendant Spinney.

The defendant Churchill carried on business at
Yarmouth, N.S., as a wholesale purchaser of corn,
manufacturing the same into cornmeal and other pro-
ducts and selling the same. le formerly did his bank-
ing business with the Bank of Nova Scotia and the
Bank of Yarmouth, and raised money there by the
indorsements of three persons of whom the defendant,
Spinney, was one.

On the death of one of the three of these endorsers,
he applied in June, 1902, to the manager of the plain-

*PRESENT:-Fitzpatrick C.J. and Davies, Idington, Maclennan,
and Duff JJ.
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1906 tiff bank for accommodation, and it was agreed that
UNIoN BANK the plaintiff bank should advance money to Churchill
oF HALIFAX

O L on the security of the corn purchased by him, the bank
SPINNEY. taking security under section 74 of the "Bank Act," on

the corn and on the indorsements of the defendant,
Spinney, and two others, Wyman and Stoneman.

Advances were made by the bank to Churchill from
time to time on the security of corn under section 74
of the Bank Act. The bank allowed Churchill to grind
the corn into cornmeal and sell the meal for the bank,
and take drafts, which were deposited with the plain-
tiff bank by Churchill and collected by the bank.

About the 26th September, 1903, Churchill was
told by Allen, the agent of the plaintiff bank, that he
would have to reduce his account, and the last of Sep-
tember or first of October he applied to Allen for a
further advance on corn and was informed by Allen
that he was instructed not to advance him any more
money. At this time a cargo of corn had just arrived
and there was a draft for $5,487.47 for this cargo in
the Bank of Nova Scotia. Churchill urged Allen to
pay this draft and said that he would pay in some
securities and that he had accounts on his customers,
which he would hand into the bank to cover the ad-
vance. Allen, relying on this promise paid the draft.
At this time Churchill owed the bank a large sum and
there was a large shortage in the corn which, however,
was not known to the bank. Churchill had ground up
the corn, sold the meal and applied the proceeds for
other purposes, and he was then and for a long time
had been insolvent.

On the same day that he induced Allen to pay the
draft for $5,487.47, Churchill. immediately went to
Stoneman, one of his indorsers and told him how he
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was situated and sold Stoneman a large quantity of 1906

meal, the product of corn pledged to the bank, a much UNION BANK
orHALIFAx

larger quantity than Stoneman had been in the habit " A.

of buying-for the sole purpose of protecting Stone- SPINNEY.

man against his liability as indorser of a note then
held by the plaintiff bank, and also, either on the same
day or the next day he went to the defendant, Spin-
ney, and says he reported to Spinney the position of
affairs, and arranged to give Spinney drafts on the
people to whom the corn meal of the bank had been
sold for the amount due for such meal. Spinney knew
that he had pledged all his corn to the bank-that he
was short in his account and had not the corn-that
Churchill was insolvent and that Churchill had in-
duced Allen to pay the $5,487.47 draft by promising
to hand in drafts for the corn meal that had previ-
ously been sold.

Churchill and Spinney thereupon arranged that
Churchill should, instead of drawing the drafts pay-
able to the bank on the form supplied by the bank,
draw drafts to the order of Spinney, and instead of
handing them to the bank hand them over to Spinney
to secure him against his liability as indorser of a note
then held by the plaintiff bank. There was no other
consideration. Accordingly a number of drafts were
drawn by Churchill on the persons who had purchased
the bank's meal and these drafts were turned over and
collected by Spinney to the amount of $2,011.77. This
action is brought by the bank to recover these moneys
so collected.

The action was tried at Yarmouth by Mr. Justice
Graham without a jury, and he gave judgment for the
plaintiff bank for the amount of the drafts, $2,011.77
with interest and costs. From this judgment an
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1906 appeal was taken to the Supreme Court of Nova
UNION BANK Scotia en banc and the appeal was allowed and the
OF HAIFAXA

. judgment of Mr. Justice Graham set aside.
SPINNEY. The plaintiff bank appealed to the Supreme Court

of Canada.

Harris K.O. for the. appellant.

J. J. Ritchie K.C. for the respondents.

The judgment of the court was delivered by

DAVIES J.-This was an action brought by the
bank against Spinney to recover from him the pro-
ceeds of certain drafts or bills of exchange drawn by
one Churchill on certain of his customers for the price
of meal sold to them and which drafts or bills had
been handed by Churchill to Spinney, under the fol-
lowing circumstances and by him had been collected.

Churchill was a dealer in corn, in Yarmouth, N.S.,
which he placed, as purchased in his warehouse or
small elevator and ground into meal, which meal he,
afterwards, sold in lots to suit purchasers.

To enable him to make the necessary purchases of
corn he obtained advances from the plaintiff bank
from time to time, which advances he secured by sign-
ing to the bank, at the time they were made, the se-
curity provided for under section 74 of the "Bank
Act" and by depositing his own notes for the amount
of. each advance and also notes indorsed by third
parties, of whom Spinney was one, as collateral
security.

The course of business followed for some year and
a half between the bank and Churchill was for the
latter to grind the corn into meal, sell the meal on
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time to his customers and make drafts on them for 1906

the amount of their purchases in forms supplied him UIon BANK

by the bank, and which drafts were made payable to or HALIFAX

the order of the bank. As between the bank and its SPINNEY.

customer it was well understood that the bank was Davies J.

entitled to these drafts, they representing the proceeds
of the sale of the corn and meal which they held as
security for their advances.

These drafts were accordingly, from time to time,
deposited by Churchill with the bank and collected by
it and the proceeds placed to Churchill's credit. As
between the bank and Churchill it was the right of
the bank to receive these drafts and, as between it and
Spinney and the other indorsers of Churchill's notes
held as collateral security it was the duty of the bank
to place the proceeds of these drafts to the credit of
the advances on the corn made by it.

About the beginning of October, 1903, Churchill
was notified by the bank that the state of his account
was unsatisfactory and that further advances would
not be made to him. A cargo of corn had about that
time arrived and a draft dated 2nd October, for $5,487
for its price was lying in another bank and, after some
negotiations and relying upon certain promises made
by Churchill, the plaintiff bank advanced the money
to pay this draft. At this time Churchill was hope-
lessly insolvent and there was a large shortage in the
corn and meal which should have been in the ware-
house, but although these facts were known to himself
the bank was in ignorance of both of them.

About a fortnight previously to this advance being

made, namely, on the 26th September, 1903, Spinney
had renewed in the bank, for three months, his in-
dorsement of a note of Churchill's for 2,800, he had
and which was then lying in the bank, overdue.
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1906 He alleges that he was only induced by Churchill
UNioN BANK to indorse this renewal note by the latter's promise
OF HAlIFAX "to give him security of drafts for the payment of it."

SPINNEY. Churchill, on the contrary, says that his only promise
Davies J. was in general terms to "protect him (Spinney) in

case I got into difficulties."

Immediately, however, Churchill obtained the ad-
vance of $5,487 from the bank, or within a few days
afterwards, he went directly to Spinney and, after
talking his financial condition over with him, and
especially those with the bank, returned to his mill,
made drafts upon his customers for meal sold by him
to them sufficient to cover the amount of Spinney's
liability and handed these drafts to Spinney which
the latter, subsequently, collected and with the pro-
ceeds paid off the note for $2,990 which he had in-
dorsed to the bank about a fortnight previously.

Churchill also took care, after getting the latter
advance of $5,487, by similar and analogous practices
to protect his other indorsers and creditors, thus leav-
ing the bank with only a fraction of the grain and
meal they should have had as security and a similar
fraction of the proceeds of the sales of the meal.

The learned trial judge found, on evidence which
to my mind fully justified his finding, that Spinney
knew from the first that the bank held security upon
Churchill's corn and meal and that

he was being paid out of corn the price of every particle of which
should have been applied to the reduction of Churchill's indebtedness
to the bank. He knew it was the bank's corn, that money had been
obtained from the bank's agent to pay for the cargo of the "Josie"
on a special promise to repay the advance by collections, and he
diverted those collections to his own pocket at the expense of the
bank. He knew that Churchill was insolvent and could not pay off
the bank in any other way; that he had been making losses.
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The question is whether these findings are sustain- 1906

able by the evidence. It seems quite clear and to be UNION BANK

the only fair and reasonable inference to be drawn oF HAIFAX

from the evidence of both Spinney and Churchill, or SPINNEY.

at any rate from their evidence if read both together, Davies J.

that almost immediately after the large advance of
$5,487.47 was made to Churchill he, knowing the des-
perate condition of his affairs, went to Spinney and
discussed his whole financial situation with him. Spin-
ney had been intimately connected with Churchill in
business and had been indorsing Churchill's notes to
the bank for advances made to buy this corn for over
a year. Spinney then knew of the bank's security on
the corn and meal, knew Churchill was then hopelessly
insolvent and it was, then and there, arranged between
them that Churchill should make drafts on his cus-
tomers for meal sold them and hand them to Spinney
to secure him as Churchill's indorser.

Churchill expressly states that after his conversa-
tion with Spinney he returned to the mill, made the
drafts, of course payable to Spinney's order and not
to the bank's, and handed the drafts over to Spinney
by whom they were collected and who, with their pro-
ceeds, paid off the collateral note he had indorsed to
the bank.

The only conclusion I have been able to draw is
that a gross and manifest fraud was carried out by
Churchill upon the bank and that the proceeds of the
meal which Churchill was bound to pay over to the
bank were fraudulently diverted from the bank to
Spinney and Churchill's other indorsers and creditors,
and that, so far as Spinney is concerned, with whom
alone we have to deal, he had either full knowledge
of all the essential facts which went to make up the
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1906 fraud, or, at the very least, such knowledge as put
UNION BANK him upon inquiry. The authorities seem to be quite
OF HALTFAX

V. plain that, when it is said a person is from the cir-
SPINNEY. cumstances put to inquiry, as Lord Herschell said in
Davies J. London Joint Stock Bank v. Simmons (1), at page

220:

the reason in point of law is that he is deemed to know the facts
which he would have ascertained if he had made inquiry. He cannot
better his position by abstaining from doing so.

See, also, The Earl of Sheffield v. London Joint
Stock Bank (2) ; and Boursot v. Savage (3).

I am utterly unable to agree with the following
statement of the law by Russell J., in his reasons for
judgment:

Assuming it to be true that Spinney knew down to the minutest
particular, the method by which the bank was accustomed to recoup
itself for the moneys advanced on the security of the corn and thus
effect the object for which the Bank Act is, in itself, not sufficient,
namely, that of extending the lien of the security to the proceeds
of the sale as well as to the property itself in specie, I do not yet
see under what principle the possession of this knowledge would pre-
vent him from competing with the bank in the effort to secure a
share of these proceeds.

I should say that the principle was that his knowl-
edge of the facts made it inequitable and unjust for
him to conspire with Churchill to divert the proceeds
of the meal sold by Churchill from the bank where he
should have placed them and where he was bound by
his obligation to the bank to place them, to the pockets
of a third person. Churchill's action in so diverting
these proceeds was, in my judgment, fraudulent, and
the knowledge which Spinney either actually had or
which the law imputes to him under the circum-

(1) (1892) A.C. 201 (2) 13 App. Cas. 333.
(3) L.R. 2 Eq. 134.
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stances makes it contrary to all equity that he should 1906

be allowed to retain moneys which he knew or ought UNioN BANK
OF HALIFAX

to have known belonged to the bank. V.
The meal being admittedly the bank's, the condi- SPINNEY.

tional authority it gave to Churchill to sell the same Davies J.

to his customers and turn over, either the moneys re-
ceived in payment or the drafts made upon the cus-

tomers for the price of the meal sold them, gave the
bank an equitable right to these proceeds and these
drafts as between it and Churchill.

A payment to Churchill either of the price of meal
bought or the draft given for the price by a bond fide
purchaser for value without notice would, no doubt,
discharge the purchaser from further liability.

But Spinney was not such a bond fide purchaser
or a purchaser at all. He was a volunteer simply. A
man who had incurred a collateral liability to the
bank for advances made on the security of certain
meal, the proceeds of the sale of which he knew or
must be held under the circumstances to have known,
the bank was entitled to receive from Churchill whom
they had authorized to sell the meal and, with this
knowledge, conspired with Churchill to divert these
proceeds into his own pocket without, as far as I can
see, any consideration.

The authorities, English, United States and Can-
adian, are alike uniform and I think conclusive upon
the law.

As Mr. Justice Brewer says in delivering the judg-
ment of the court in The Union Stock Yards Bank v.

Gillespie (1) :

Justice demands that the bank receiving frofn a factor in pay-
nent of a debt from the factor to itself, moneys which it must have

(1) 137 U.S.R. 411.
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1906 known were the proceeds of the property received from his consignor
and principal account to that principal for the money so received

UJNION BANK and appropriated.
OF HALIFAX

V.
SPINNEY.

Davies J.

See, also, Lewin on Trusts (11 ed.), pp. 1074-5;
Re Hallett's Estate(1) ; Harris v. Trueman(2), per
Manisty J., at page 356; Hancock v. Smith(3);
Trader's Bank v. Goodfallow (4).

The cardinal error, if I may say so, underlying
the judgments of the court below is that the bank's
security did not, under the circumstances, cover the
proceeds of the sale of their corn and meal, but only
the corn and meal in specie. They failed to appre-
ciate the effect of the conditional authority to sell
given to Churchill upon those persons who were either
purchasers of the meal without valuable consideration
or with notice actual or legal of the facts or were mere
volunteers, such as Spinney was here.

The full protection of the court will be extended
to bond fide purchasers without notice either express
or constructive, but it will not be extended, under such
circumstances as exist in this case, to persons who,
purchase with full knowledge of the facts or obtain,
as Spinney did, the proceeds of the sales with such
knowledge.

If Churchill had held this meal subject to the
bank's claim, as is admitted, or the proceeds of the-
meal, when sold, subject to his obligation to pay them
to the bank as the owner of the meal, as I hold he then
did, it is clear beyond reasonable doubt that no one,
not being a bond fide purchaser for value and without
notice, could succeed by an agreement with Churchill
in diverting such proceeds into his own pocket. It:

(1) 13 Ch. D. 696, 707. (3) 41 Ch. D. 456.
(2) 7 Q.B.D. 340. (4) 19 O.R. 299.
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would be a fraud, deliberate and manifest, on Church- 1906

hill's part, and ignorance alone would enable the party UNION BANK

agreeing with him to escape liability for the fraud; but o r
if the alienee was a mere volunteer, such as Spinney, SPINNEY.

he would be liable for the funds which came to his Davies J.

hands, with or without notice.

I think the appeal should be allowed with costs
and the judgment of Graham J. restored.

Appeal allowed with costs.

Solicitor for the appellant: Lewis Chipman.

Solicitor for the respondents: Sandford H. Pelton.

14
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1906 ALEXANDER McNEIL (DEFENDANT) . . APPELLANT;

*Dec. 14.
*Dec. 26. AND

WILLIAM S. FULTZ AND PATRICK)
E. CORBETT (PLAINTIFFS) ....... RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Breach of contract-Breach of trust-Assessment of damages-Sale
of mining areas - Promotion of company - Failure to deliver
securities-Principal and agent-Account-Evidence-Salvage-
Indemnity for necessary expenses-Laches-Estoppel.

The plaintiffs transferred certain mining areas to the defendant in
order that they might be sold together with other areas to a
company to be incorporated for the purpose of operating the
consolidated mining properties, the defendants agreeing to give
them a proportionate share of whatever bonds and certificates of
stock he might receive for these consolidated properties upon
the flotation of the scheme then being promoted by him and
other associates. In order to hold some of the areas it became
necessary to borrow money and the lender exacted a bonus in
stock and bonds which tho defendant gave him out of those he
received for conveyance of the properties to the company. After
deducting a ratable contribution towards this bonus, the defend-
ant delivered to the plaintiffs the remainder of their propor-
tion of stock and bonds, but did not then inform them that
such deductions had been made, and they, consequently, made
no demand upon him for the balance of the shares and bonds
until some time afterwards when they brought the action to
recover the securities or their value.

Held, affirming the judgment appealed from, that whether
the defendant was to be regarded as a trustee or as the
agent of the plaintiffs, he was not entitled, without their con-
sent, to make the deductions, either by way of salvage or to
idemnify himself for expenses necessarily incurred in the pre-
servation of the properties; and that, under the circumstances,
their failure to demand delivery of the remainder of the securi-
ties before action did not deprive the plaintiffs of their right to
recover.

*PRESENT:-Fitzpatrick O.J. and Davies, Idington, Maclennan,
and Duff JJ.
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If the defendant is to be considered a trustee wrongfully withholding 1906
securities which he was bound to deliver, he is liable for dam-

MONEIL
ages calculated upon the assumption that they would have been M E
disposed of at the best price obtainable. If, however, he is to FULTz.
be regarded as a contractor who has failed to deliver the securi- -

ties according to the terms of his agreement, he is liable for
damages based on the selling price of the securities at the time
when his obligation to deliver them arose. Nant-Y-Glo and
Blaina Ironworks Co. v. Grave (12 Ch. D. 738) ; The Steamship
Carrisbrooke Co. v. The London and Provincial Marine and
General Ins. Co. ( (1901) 2 KB. 861) and Michael v. Hart & Co.
( (1902) 1 K.B. 482) followed.

APPEAL from the judgment of the Supreme Court
of Nova Scotia (1) which affirmed the judgment of the
Chief Justice of Nova Scotia ordering judgment to be
entered for the plaintiffs for $1,350, with interest and
costs.

The circumstances of the case and the questions
at issue on this appeal are stated in the judgment
now reported. The learned Chief Justice, at the trial,
without entering into any consideration of the facts
proved in evidence, merely directed a reference. Upon
this reference it appeared that the price paid for the
mining properties in question was $444,444 in bonds
and stock of the company formed for the operation of
the mines, which, at ninety cents in the dollar,
amounted to the value of $400,000. The referee re-
ported that the price obtained for the three areas in
dispute was $27,000, in bonds and stock of the com-
pany, from which the plaintiffs claimed the right of
deducting $1,000 as the plaintiffs' proportion of the
expenses incurred in order to obtain money he was
compelled to raise by way of the loan for the benefit
of the plaintiffs as well as of all others interested
in the scheme. The Chief Justice refused to allow

(1) See Fultz v. Corbett, 1 East. L.R. 54.

141/
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1906 this deduction, found that the price of the areas in
MCNEIL dispute was $27,000 and directed that the plain-

FULTZ. tiffs should have judgment against the defendant
for $1,350 with interest from the 1st of April, 1903,
with costs. The judgment appealed from affirmed this
decision.

Nesbitt K.C. and Gormully K.G. (Terrcll with
him), for the appellant.

Mellish K.C. for the respondents.

The judgment of the court was delivered by

DUFF J.-In the year 1899 .the defendant (being,
with others, interested in some coal lands near Port
Hood, C.B.) acquired on behalf of himself and some
associates three licenses to search for coal in three sev-
eral submarine areas in the vicinity of those lands.
The licenses were acquired under an arrangement
with the defendant's associates, including one Buck-
ley, the plaintiffs' predecessor in title, by which the
licenses were to be held in the name of the defendant
in trust for all concerned, Buckley being entitled to an
undivided one-sixth share of the whole.

Subsequently it was agreed between the defendant
and his associates that, in the event of a consolidation
and sale of coal areas near Port Hood, then in con-
templation, being carried out, the submarine areas in
which Buckley was interested should be included in it
at the price of $27,000 to be paid in the securities of a
company to be formed to acquire the consolidated
properties.

The consolidation and sale, promoted by the de-
fendant and some associates, were effected and the
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whole property was transferred to the Port Hood Coal 1906

Co., Limited. MONEIL

The learned judges of the court below, agreeing FVLTz.

with the trial judge, the Chief Justice of Nova Scotia, Duff J.
have found that the consideration for this transfer -

consisted of bonds of the company of the face value of
$444,444, these being regarded by the promotefs con-
cerned as equivalent to $400,000 in cash, which the
sale of the bonds at 90 cents on the dollar was ex-
pected to realize; with a bonus of shares in the capital
stock of the company of a like face value which were
not regarded as likely to be immediately saleable.

Notwithstanding some obscurity in the evidence re-
lating to the transaction, I am not satisfied that this
finding ought to be disturbed.

I think, moreover, that the fair inference from Mc-
Neil's evidence is that, by the arrangement between
McNeil and his co-promoters, providing for the dis-
tribution of these securities and shares, the owners of
the areas in question were to receive the equivalent
of $27,000 cash; that is to say, bonds of the face value
of $30,000 and shares of a like value. The plaintiff
being the owner of an undivided one-sixth share of this
property would seem on the face of this state of facts
to be entitled to receive a like share of the securities;
that is to say, bonds of the value of $5,000 and shares
of the same value. They did, in point of fact, receive
bonds of the face value of $3,500 and shares of an
equivalent amount; and the question of substance
raised by this appeal is whether or not the defendant
is accountable for the difference.

It is plain that the defendant had no general
authority to deal with the plaintiffs' property.

The plaintiffs acquired Buckley's interest after
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1906 the negotiations looking to the consolidation and sale
McNEIL were under way; and-if not in express words, at
FV.. least by their conduct-approved of the disposal of

Duff J. that interest for the sum of $27,000 payable in bonds
- and shares of the purchasing company. But there is

no evidence that the defendant was, at any time,
authorized to transfer that interest on terms less ad-
vantageous to the plaintiffs.

It is argued that the parties had in contemplation
bonds and shares of the face value of $27,000 only;
and the evidence is not explicitly directed to point
whether, as between the plaintiffs and the defendant,
the price was to be securities of the face value of the
sum mentioned, or securities which should be equiva-
lent to that sum in cash.

I pass without further comment the inherent weak-
ness of the suggestion that a price expressed in bonds
and shares in the capital stock of a company to be
formed should be fixed without reference to their sale-
able value or to the total amount of the capital stock
or of the bond issue. It is sufficient, on this point, to
say that it is not disputed that McNeil was bound to
account for the securities actually allotted and re-
ceived by him in respect of the areas in question; and
my view of the evidence being, as I have said, that
the bonds and shares which, under the arrangement
among the promoters, were to be allotted in respect of
these areas, were to be the equivalent of $27,000 in
cash, it follows that McNeil is accountable on that
basis unless, at all events, it should appear that the
agreement was not in point of fact as between him and
his co-promoters carried out. On this the evidence is
not explicit; but the information being in McNeil's
keeping, I think the court below was justified in in-
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ferring, in the absence of any denial by him, that it 1906

was carried out. McNeil admits that the division of MCNEIL
V.the securities was made under his direction and he is, FULTz.

I think, accountable on the assumption that those to Duff J.
which the plaintiffs were entitled came into his hands. -

But the contention is made on the defendant's be-
half that he was entitled to retain out of the plain-
tiffs' securities a proportionate part of them as a con-
tribution to a bonus which, it is said, it became neces-
sary to give, in the circumstances to be presently men-
tioned, after the purchase price of the consolidated
properties had been fixed and the allotment in respect
of the areas in question agreed upon.

The facts on which this contention is based are
said to be these.

At one stage of the transaction it became necessary
to borrow money to meet payments required to be
made to prevent the lapse of one or more options
under which some of the lands affected by the con-
solidation were held; the failure to make these pay-
ments, it is said, would have been fatal to the success
of the scheme, including the sale of the areas in which
the plaintiffs were interested.

The defendant succeeded in obtaining the neces-
sary loan; but, it is said, the lenders exacted as a
bonus, the delivery to them of bonds of the face value
of $12,500; and-it is argued-this bonus, being in
the nature of a salvage payment of which the defend-
ant's property got the benefit, that property ought,
with the other properties benefited, to supply its pro-
portional contribution. The argument is ingenious;
but the principles of the maritime law governing the
liability to contribution by way of general average in
respect of properties sacrificed or moneys expended
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1906 for the common safety have obviously no application
MCNEIL to the case of a trustee or agent dealing with property

FuLTz. under a strictly limited authority and in constant con-
- munication with his cestuis que trustent or principal.

Duff J.
Nor is there, in my opinion, any room in this case for
the application of the principles under which a trustee
is entitled, out of the trust property, to indemnity for
moneys expended in preservation of it.

The bonus was, in my opinion, simply an item in
the expense of flotation the burden of which, in the cir-
cumstances disclosed by the evidence, the promoters
had no right to cast upon the owners of the properties
transferred. McNeill admits that out of the sum of
$400,000 paid by the company, the sum of $200,000
was allotted to the promoters alone in respect of pro-
fits and expenses of flotation; and with the exception
of those interested in the areas referred to, there is no
evidence that it was suggested that any owner of any
of the consolidated properties should contribute to this
bonus out of the proceeds of the sale of his property.

McNeill had plainly no authority from the plain-
tiffs to charge against the proceeds of the areas in
question any such contribution;- and in view of the
share of the purchase price allotted by the promoters
to themselves, it is highly unlikely that, with a knowl-
edge of the facts, they would have assented to such a
charge had it been proposed. The deduction is one
which, in my opinion, cannot, in the absence of evi-
dence of the plaintiffs' consent, be justified.

The plaintiffs are, therefore (subject to the ques-
tion, which I will deal with, whether or not by laches
they have lost their right), entitled to recover the dif-
ference between that which the defendant received and
that which he accounted for; that is to say, bonds of
the face value of $1,500 and shares of a like amount.
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The judgment of the court below is also impugned 1906

on the ground that, while the court has given judg- McNEiL

ment against the defendant for the cash value of the FL UTZ.

bonds and shares unaccounted for, calculated upon D
the basis of their selling value at the date of the de- -

fendant's default, he can be properly called upon only
to deliver these bonds and shares in specie; and in
default (since no demand was made for the delivery
of them before the commencement of the action) to
pay damages based upon their value at that date. On
this point also, I think, the judgment below is right.
The evidence of the plaintiffs, which the court below
seems to have accepted, is that they were told that the
bonds and shares delivered to them were all that had
been received by the defendant on their account; and
the fair inference is that they made no demand be-
cause they were ignorant of the facts. On the other
hand the defendant was under an obligation to ac-
count to the plaintiffs at once for that which he re-
ceived as trustee for them. Treated as a trustee
wrongfully withholding property which he was bound
under his trust to deliver to his cestuis que trustent,
he is liable to make reparation for the loss suffered by
the trust by reason of his breach of trust; and (every
presumption being made against him as a wrongdoer),
that loss must be calculated on the assumption that
the securities would have been sold at the best price
obtainable. Nant-Y-Glo and Blaina Ironworks Co. v.
Grave (1) at page 750 ; The Steamship Carisbrook Co.
v. The London and Provincial Marine and General
Ins. Co.(2), at page 866; and in appeal, Michael v.
Hart d& Co. (3), per Collins L.J., at page 488.

(1) 12 Ch. D. 738. (2) (1901) 2 K.B. 861.
(3) (1902) 1 K.B. 482.
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1906 Treated simply as a contractor who had agreed to
McNas deliver the bonds he is clearly liable to pay damages

V.
FuLTz. for the breach of his contract based upon the selling

Duff J. price of the bonds at the time when the obligation to
deliver arose. Mayne on Damages, at page 195.

There remains the contention that the plaintiffs
by their laches have lost their right to relief. The de-
fence is not raised by the pleadings; and it may be
that the state of the pleadings accounts for the fact
that the evidence does not clearly shew when the plain-
tiffs first became aware of their rights. The evidence,
as I have said, does, I think, fairly lead to the conclu-
sion that at the time of the delivery to them of the
shares and bonds which they received they were told
and believed that the defendant was giving them all
he had got on their account.

In the absence of evidence shewing when they be-
came aware of the facts there seems to be no basis
of fact to support the defence suggested.

Appeal dismissed with costs.

Solicitor for the appellant: James Terrell.

Solicitor for the respondents: W17. H. Fulton.
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JOSIAH GILBERT ............... APPELLANT; 1907

AND 
*Feb. 1.

HIS MAJESTY THE KING....... .RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF THE NORTH
WEST TERRITORIES.

Criminal law-Crown case reserved-Appeal--Estension of time for
notice of appeal--"Criminal Code" s. 1024-Order after expira-
tion of time for service of notice-Jurisdiction.

The power given by section 1024 of the "Criminal Code" (R.S.C.
(1906) ch. 146) to a judge of the Supreme Court of Canada to
extend the time for service on the Attorney-General of notice
of an appeal in a reserved Crown case may be exercised after the
expiration of the time limited by the code for the service of
such notice. Banner v. Johnston (L.R. 5 H.L. 157) and
Vaughan v. Richardson (17 Can. S.C.R. 703) followed.

APPLICATION, on behalf of the prisoner, for an
order extending the time for the service of a notice
of appeal from the judgment of the Supreme Court of
the North-West Territories, affirming the conviction
of the prisoner, Wetmore J. dissenting.

The prisoner was convicted, on 16th November,
1906, on the charge of murdering one Barrett Hender-
son, and sentenced to be hanged on the 18th of Janu-
ary, 1907. Pursuant to the provisions of section 743
of "The Criminal Code, 1892," the case was reserved
for the opinion of the Supreme Court of the North-
West Territories, in ban, and was heard on the ques-
tions reserved in the said court on the 9th of January,
1907, at Calgary, in the Province of Alberta, and judg-

*PRESENT:-Mr. Justice Davies, in Chambers.
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1907 ment was reserved. Subsequently, on the 15th of
GILBERT January, 1907, judgment was pronounced on the re-

THE KINo. served case affirming the decision of Newlands J., at
the trial, in respect to the matters objected to, by the
majority of the said court in bunc, Wetmore J. dis-
senting.

An application was then made to the Minister of
Justice, at Ottawa, for a new trial under the provi-
sions of section 748 of the "Criminal Code, 1892," and,
owing to the time occupied in correspondence, travel-
ling from Regina to Ottawa, and obtaining a reply
from the Minister, more than fifteen days elapsed
after the date of such affirmance of the conviction,
and, in the meantime, no notice of appeal therefrom
had been served upon the Attorney-General as re-
quired by the provisions of section 1024 of the "Crim-
inal Code," R.S.C., (1906) ch. 146. In consequence
of the expiration of the time so limited, the applica-
tion was made, in Chambers, for an order to extend
the time for the service of the necessary notice.

Bethiune and Balfour appeared in support of the
application.

DAVIES J.-An application was made to me, at
Chambers, to-day on behalf of the prisoner for an
order under the 750th section of the "Criminal Code
of 1892," now section 1024 of the "Criminal Code,"
R.S.C. (1906), ch. 146, to extend the time for service
of notice of appeal from the judgment of the Supreme
Court of the North-West Territories refusing a new
trial.

As the court of appeal was not unanimous in af-
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firming the conviction of the prisoner he had a right, 1907

on serving notice on the Attorney-General GILBERT
V.

THE KING.
within fifteen days after such affirmance or such further time as
may be allowed by the Supreme Court of Canada or a judge thereof. Davies J.

to appeal to the latter court against the affirmance of
such conviction.

For reasons set out in the affidavits and exhibits
produced before me, he did not give the notice of ap-
peal and now, after the expiration of the fifteen days,
applies for an extension of the time.

The only question upon which I had any doubt was
as to my power to grant the extension after the expir-
ation of the fifteen days. A construction requiring
the application to be made within the fifteen days
would, in a section such as this dealing with the crim-
inal law and where sometimes, as in the case before
me, the prisoner's life is at stake, be a very narrow
one and might in many cases which can be conceived
of in a country of the extent of the Dominion of Can-
ada, if adopted, defeat the object which Parliament
seems to have had in view. I, therefore, felt strongly
inclined to adopt the broader construction and to hold
that the power of extension is exercisable under the
section even after the expiration of the prescribed
period.

There are two authorities which seem to be con-
clusive upon the point. One is that of Banner v.
Johnston(1), at pages 170 and 172, and the other that
of Vaughan v. Richardson (2).

Reference is also made to The North Ontario Elec-
fion Case; Wheeler v. Gibbs(3), which was discussed

(1) L.R. 5 H.L. 157. (2) 17 Can. S.C.R. 703.
(3) 3 Can. S.C.R. 374.
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1907 by Sir William Ritchie C.J., in The Gleagarry Elec-
GILBERT tion Case (1), at page 460.

V.
THE KING. I have had the advantage of consulting with the

Davies J. Chief Justice and with Mr. Justice Girouard, who
- agree with me that in view of these authorities, there

can be no doubt of my power to make the order.

Ordered accordingly.

Solicitor for the applicant: James Balfour.

(1) 14 Can. S.C.R 453.
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THE CANADIAN PACIFIC RAIL- APPELLANTS; 1906

WAY COMPANY (SUPPLIANTS) .. J 30.
*Nov. 30.

AND *Dec. 5.

HIS MAJESTY THE KING (RE- RESPONDENT.
SPONDENT)........................f

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Navigation-Trent canal crossing-Swing bridge-Cost of construct-
tion-Maintenance-Order in council.

The C.P. Ry. Co. applied for liberty to build a bridge over the
Otanabee, a navigable river, undertaking to construct a draw
in it should the Government deem it necessary. An order in
council was passed providing that "the company * * shall
construct either a swing in the bridge now in question * *
the cost to be borne by themselves or else a new swing bridge
over the contemplated canal (Trent Valley Canal) in which
case the expense incurred over and above the cost of the swing
itself and the necessary pivot pier therefor shall be borne by the
Government."

A new swing bridge was constructed over the canal by agreement
with the company.

Held, that the words "the cost of the swing itself and the necessary
peir" included, under the circumstances and in the connection in
which they were used, the operation and maintenance also of
the swing by the company.

APPEAL from a judgment of the Exchequer Court
of Canada in favour of the Crown.

The suppliants by their petition of right claimed a
return of moneys expended in the operation and
maintenance of the swing bridge over the Trent Valley
Canal and a direction that the expense thereof should
be borne by the Crown in future. The circumstances

*PRESENT:-Girouard, Davies, Idington, Maclennan and Duff JJ.
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1906 under which such claim arose are set out in the above
CANADIAN head-note and in the judgment on this appeal.

PACIFIC
RY. Co.

THE KNG. Chrysler K.O. for the appellants.

Newconbe K.C., Dep. Minister of Justice, for the
respondent.

GIROUARD J. concurred in the opinion of Mr. Jus-
tice Davies.

DAVIES J.-I think this appeal should be dis-
missed. I do not share the doubts suggested as to the
meaning of the agreement with respect to the cost of

the operation of the swing in the bridge. The railway
company in the first instance applied for liberty to
build a bridge over the Otanabee River, which was

navigable, undertaking to construct a draw in the

bridge should the Government at any time consider
this necessary. The order in council granting the

application recited the application and that the en-
gineer in charge of the works for the improvement of
the navigation while holding the construction of a
swing in the proposed bridge unnecessary owing to
the proposed construction of a canal, urged that pro-
vision should be made for the construction of a swing
bridge over the contemplated canal on the Peter-
borough section of the improvements.

The order in council then went on to give the
necessary consent to the construction of the bridge

over the river on the plans submitted, conditionally

the company at the time within two months after being called upon
by the Minister of Railways shall construct either a swing in the
bridge now in question * * * the cost to be borne by them-
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selves, or else a new swing bridge over the contemplated canal in 1906
which case the expense incurred over and above the cost of the
swing itself and the necessary pivot pier therefor shall be borne by CANADIAN

the Government. PACo.

An agreement was then entered into between the THE KING.

Government and the company in which, after reciting Davies J.

the application of the company for permission to con-
struct the bridge over the river, the recital went on to
declare that in case of the carrying out of the proposed
canal for the improvement of the Trent River navi-
gation, a swing in the said bridge might not be neces-
sary, but in that case there should be a swing bridge
over the canal. The agreement then recited the con-
ditional permission of the Governor in Council for
the construction of the bridge and "for the fulfilment
of certain of the said conditions" and went on to
provide

that the company should either construct a swing in the proposed
bridge or a new swing bridge over the proposed canal (and that) in
case of a new swing bridge over the said canal the cost of the swing
itself and the necessary pivot pier should be borne by the company
and the balance by the Government.

I think there can be no doubt that the balance here
spoken of means the balance of the cost of the con-
struction of the bridge, abutments, approaches, etc.

No special words are used as to who shall pay for
the cost of operating the swing. The learned counsel
for the company frankly concedes that if the swing
had been required by the Crown to have been put in
the river bridge the cost of operating it would have
had to be borne by the company. He does so becauise
as he says its operation would be required for
the purposes of navigation. He denies, however, that
such concession applies to the swing in the canal
bridge.

15
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1906 The latter swing was an alternative and substi-
CANADiAN tuted one for the river bridge swing. Its object was

PACIFIC
Co. precisely the same for the purposes of navigation. It

wH Nwas expressly for the purposes of improving the navi-

e ~gation at the point of the river that the canal was
Davies J.

- 'constructed and the condition on which the permis-
sion to build the river bridge was given at once ap-
plied. The same provision as to the construction of
a swing in the river bridge which admittedly involved
its maintenance and operation must, in my opinion,
necessarily carry the same obligation when the altern-
ative and substituted canal bridge was built.

The objects of the swing in both cases were the
same, the facilitation of navigation and the prevention
of its obstruction. The provision for it was expressly
made for that object with the privilege left with the
Government of choosing in which bridge the swing
should be put. The obligations arising as to the oper-
ation of the swing are the same in each case and are
necessarily involved in the language used.

The canal was substituted for the river and the
swing in the former bridge substituted for that origin-
ally contemplated in the latter. If the construction
of the latter necessarily involved its operation, as con-
ceded, so must the substitution of the canal swing
carry the same obligation, the object the parties were

seeking to attain being the maintenance and improve-
ment of the navigation and the consent to the crea-
tion of the river bridge being given conditionally on
that paramount right being maintained by means of
a swing in whichever bridge the Government elected
it should be placed.

In short I think "the cost of the swing itself and
the necessary pivot-pier" which the agreement pro-
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vided the company should bear included under the 1906

circumstances and in the connection in which they CANADIAN
PACIFICwere used, the operation and maintenance of the RY. Co.

swing.V.swing. THE KING.

Davies J.
IDINGTON J.-I agree that this appeal should be -

dismissed. I agree also in the general reasoning of
my brother Sir Louis Davies, in his judgment herein,
but cannot find, as he does, in the closing sentence
thereof, that the operation and maintenance of the
swing are covered by the expressions used in the
agreement.

I fail rather to find any obligation upon respond-
ent to bear such costs of operation and maintenance
or any part of it.

MACLENNAN and DUFF JJ. concurred in the opin-
ion of MNr. Justice Davies.

Appeal dismissed with costs.

Solicitors for the appellants: Scott & Curle.
oolicitor for the respondent: E. L. Newcombe.
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1906 THE HAMILTON BRASS MANU-

*Nov. 22, 23. FACTURING COMPANY (DE APPELLANTS;

*Dec. 11. FENDANTS)........................

AND

THE BARR CASH AND PACKAGE
CARRIER COMPANY (PLAIN- RESPONDENTS.

TIFFS).............................

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Account - Statute of limitations - Agents or partners-Reference.

By agreement between them the Hamilton Brass Mfg. Co. was ap-

pointed agent of the Barr Cash Co. for sale and lease of its

carriers in Canada at a price named for manufacture; net
profits to be equally divided and quarterly returns to be fur-

nished, either party having liberty to annul the contract for

non-fulfillment of conditions. The agreement was in force for

three years when the Barr Co. sued for an account, alleging
failure to make proper returns and payments.

Held, reversing the judgment of the Court of Appeal, Girouard and

Davies JJ. dissenting, that the accounts should be taken for the
six years preceding the action only.

On a reference to the Master the taking of the accounts was brought
down to a time at which defendants claimed that the contract
was terminated by notice. The Court of Appeal ordered that
they should be taken down to the date of the Master's report.

Held, that this was a matter of practice and procedure as to which
the Supreme Court would not entertain an appeal.

APPEAL from a decision of the Court of Appeal for
Ontario reversing the judgment of Mr. Justice Street,
who upheld the ruling of the Master in taking ac-
counts.

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington,
and Duff JJ.
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The facts are sufficiently stated in the head-note 1906

and in the judgment of Mr. Justice Idington on this HAMILTON
BRASSappeal. MANU-

FACTURING
Co.

Lynch-Staunton K.C. for the appellants. C.
BARR CASH

--ND

Gamble and Boultbee for the respondents. PACKAGE
CARRIER CO.

THE CHIEF JUSTICE and DUFF J. concurred in the

judgment of Mr. Justice Idington.

GIROUARD and DAVIES JJ. (dissenting).-For the

reasons given by Chief Justice Moss, in the Court
of Appeal for Ontario, we are of opinion that this
appeal should be dismissed with costs.

IDINGTON J.-These parties entered into the follow-
ing agreement:

This memorandum of agreement, entered into this 10th day of
August, A.D. 1892, between the Barr Cash and Package Carrier Co.,
of Mansfield, Ohio, hereinafter for brevity called the first party, and

the Hamilton Brass Mfg. Co., of Hamilton, Ontario, Canada, here-
inafter for brevity called the second party. Witnesseth-

Said first party appoints said second party its sole agent for the

sale and lease of the Barr Cash & Package Carriers in the Do-

minion of Canada, on the terms following, to wit:-
Said second party is to manufacture the Barr Cash & Package

Carriers at a cost of not over four dollars ($4.00) per line for Cash

Carriers, and not over nine dollars ($9.00) per line for Package

Carriers.
Said second party, in addition to the cost of manufacturing as

above ($4.00 for Cash Carriers, and $9.00 for Package Carriers),
shall charge to the joint account the cost of any material furnished

for erection, such as gas pipe, wire etc., but all other expenses, such
as salaries and travelling expenses, shall be borne by the said party

of the second part.
A report of the business done shall be made quarterly, and at

such accounting the balance of profit shewn shall be divided equally,
one-half going to the credit of the party of the first part, and the

other half to the credit of the party of the second part.
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1906 Said party of the first part to have the right for any repre-

''-- sentative it may appoint to audit the account of the party of the
HAMILTON second part, in so far as any Cash or Package Carrier business may

BRASS
MANU- be transacted by said second party.

FACTURING For the non-fulfillment of any of the requirements of this agree-
Co. ment, either party can annul the same by serving notice on the other

'V. pry
BARR CASH

AND THE HAMILTON BRASS CO., THE BARR CASH & PACKAGE
PACKAGE

CARRIER CO. LIMITED, CARRIER CO.,
T. J. Carroll, F. W. Pierson,

Idington J. General Manager. General Manager.

They acted under it, and accounts were rendered
as it provides for, and settlements were had of these
accounts, up to some time in August, 1895.

This mode of proceeding ceased, and the respond-
ents brought this action on the 13th July, 1900.

The late Mr. Justice Street, who tried the action,
referred the taking of accounts to the Master in Ham-
ilton, and he proceeded therewith. By virtue of a

clause in the judgment he was entitled and bound to
have regard to the defence of the Statute of Limita-
tions, which had been set up by appellants.

He ruled that the Statute of Limitations barred
accounting for anything beyond six years next preced-
ing the action.

The appellants had attempted at the trial also to
shew that the contract above set forth had been ter-
minated, but this contention was not upheld by the

learned trial judge.
Amongst other things he pointed out that the ap-

pellants had no right to terminate it save for cause,
and then only by electing to do so, and giving notice.

The chief cause assigned to justify termination was

that respondents had invaded territory covered by the

agreement, by making sales directly, from their own

office or place of business, and not through the appel-
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lants. They had in fact, when complaint was made 1906

on this score, agreed to account to and with appel- HAMILTON
BRASS

lants for profits so received. And I would infer that MANU-

that branch of the differences between them was at an FAC RING

end, or very easy of solution, if other things had gone v.
BAnn CASH

forward in an agreeable manner. AND
PACKAGE

At all events, the appellants asked for and got in CARRIER CO.

this action judgment for an account of the dealings Idington J.

they had so complained of.
Without waiting for any further or future breach

they wrote, immediately after the judgment, a letter
of which the following is a copy:

HAMILTON, November 13th, 1901.

To THE BARR CASH AND PACKAGE CO.,

Mansfield, Ohio:

Take notice that, whereas it has recently been held in an action
in the High Court of Justice wherein you, the Barr Cash and Pack-
age Company, are plaintiffs, and we, The Hamilton Brass Manu-
facturing Company (Limited), are defendants, that the agreement
dated the 10th day of August, 1892, made between you of the first
part and ourselves of the second part, for the sale and lease of the
Barr Cash and Package Carriers, was not annulled, cancelled and
put an end to as was by us contended in said action, therefore,
although we do not relinquish our contention that the said agree-
inent was put an end to, to protect ourselves against any future
claim being made hereafter, we hereby give you notice that we hereby
annul, cancel and put on end to the said agreement.

Dated at Hamilton this 13th day of November, 1901.

HAMILTON BRASS lFG. CO., LTD.

T. J. Carroll, General Manager.

They then contended before the Master that this
terminated the contract, and also any accounting
beyond the date of the service of the letter.

The Master upheld this contention. On appeal to
the late Mr. Justice Street against these rulings of tile
Master, the appeal was dismissed.
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1906 The respondents appealed from that decision to

HAMILTON the Court of Appeal for Ontario.
BRASS
MANU- The latter court allowed the appeal, and held

FACToRING that the Master should not have had regard to the
I Statute of Limitations, but should have taken the

AND accounts from the beginning of the dealings arising
PACKAGE

CARRIER CO. out of the above agreement and continued the same to
- the date of his report.

Idington J.
- I have no hesitation in coming to the conclusion

that the holding of the Court of Appeal as to the tak-
ing of the accounts down to the date of the Master's
report is correct.

It is to my mind a matter of practice and proce-
dure. Even though jurisdiction may exist to hear
such an appeal, this court has uniformly refused, un-
less where natural justice was violated, to entertain
such an appeal.

The Master would not seem to have had any right
to try such an issue as this notice of termination in-
volved. He was merely directed to take accounts,
which the court below hold, as matter of practice and
procedure of that court, was to extend to the date of
his report.

The reasons assigned by the learned Chief Justice
on this and other grounds touching this branch of the
appeal seem to me entirely satisfactory.

I am not so fortunate in regard to the other branch
of this appeal. It is by no means so easily disposed of.

I cannot read the contract between these parties as
the learned Chief Justice of the Court of Appeal reads
it. Even if I could do so, I am by no means convinced
that the case so comes within any exception to the
operation of the Statute of Limitations as to enable
me to maintain the results arrived at.
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With the greatest respect, I must differ, and say 1 1906

can neither accept the process of reasoning by which HAMILTON
BRASSthe learned Chief Justice comes to the conclusions he MANU-

does, nor see how that conclusion is a necessary result FACRING

of the train of reasoning he has adopted and set forth. V.
BARR CASH

The Pon gola Case (1) seems clearly distinguishable. AND
PACKAGEThe continuous relationship is a feature common CARRIER C.

to that case and this, but almost all else seems differ- Idin J.

ent in the two cases.
It is to be observed that the above quoted agree-

ment makes no reference to patents or rights there-
under.

It may further be observed that there are many
posible things respecting which such a contract could
have been formed, in the language used, and yet not
rest on patent or have anything to do with rights
under a patent.

A very slight modification, such as a contract
based on a requirement for the use of a piece of wire,
made by the respondents, entering into the construe-
tion of machines to be made by them, and giving there-
to some value they could not otherwise have, though
not the subject of a patent, is a conceivable case.

The incorporating in such a contract the use of a
label or badge of any kind to identify each machine
thus contracted for, as approved by the party of the
first part, and give it a standing, so to speak, in the
market place, would be another.

How could the relationship this contract before us
creates, if based upon some imaginary thing of that
kind, apart from patent altogether, constitute a part-
nership or agency relation of any kind, that would
take the periodical breaches of such a contract (no
matter how continuing the contract might be or the

(1) 73 L.T. 512.

221



222 SUPREME COURT OF CANADA. [VOL. XXXVIII.

1906 relation it created), out of the Statute of Limitations?
HAMILTON How much further can an interest in a patent carry

BRASS M
MANU- It?

FACTURING The relationship created is not in the ordinaryCo.
v. sense a partnership. Nor is it a fiduciary relationship,BAR CAsH

AND though as in Knox v. Gye (1) the elements of faith
PACKAGE

CARRIER Co. and trust in the ordinary sense may have existed and
Idington J may be found provided for, or rather unprovided for.

Where is agency other than that of a fiduciary
character or that concrete form of agency that exists
in a partnership, excepted from the Statute of Limi-
tations? And how is it there?

The origin of the exception as regards partners is
explained by Lord Chelmsford in the case of Knox v.
Gye(1), at p. 684, as follows:

The statute 21 Jas. 1, ch. 16, see. 8, which limited actions of
account to six years after the cause of action, contains an exception
of such accounts as concern the trade of merchandise "between mer-
chant and merchant, their factors and servants", as to which there
was no statutory bar till the 19 & 20 Vict. ch. 97, the 9th section of
which Act enacts that all actions and suits for such accounts shall
be commenced and sued within six years after the cause of such
actions or suits. Now, although the action of account at the time of
the passing of the statute of James was one of a peculiar description
in the courts of common law (which has since become obselete), the
courts of equity, upon bills for an account, considered "that they
were bound to act"-not merely by analogy to the statute, but, in
the words of Lord Redesdale in Hovenden v. Lord Annesley (2), "in
obedience to it"; and he adds: "I think the statute must be taken
virtually to include courts of equity, for when the legislature by
statute limited the proceedings at law in certain cases, and provided
no express limitations for proceedings in equity. it must be taken to
have contemplated that equity followed the law, and therefore it
must be taken to have virtually enacted in the same cases a limi-
tation for courts of equity also."

He proceeds to shew by cases I need not refer to,
how this was observed; for the cases are covered by
Knox v. Gye (1), and the discussions therein.

(2) 2 Sch. & Lef. 607, 631.(1) L.R. 5 II.L. 656.
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Lord Westbury in the same case referred to the 1906

statute as follows (1): HAMILTON
BRASS

By the Statute of Limitations (21 Jas. 1, ch. 16), it is enacted MANU-
that all actions of account and upon the case (with an exception FACTURING

which has been since repealed) shall be commenced and sued within Co.
six years next after the cause of such action or suit, and not after. BARR CASH
This enactment is, in effect, repeated in the 9th section of the AND

19 & 20 Vict. ch. 97 (passed in 1856), with this additional pro- PACKAGE

vision, namely, that "no claim in respect of a matter which arose CARRIER CO.

more than six years before the commencement of such action or suit Idington J.
shall be enforceable by action or suit by reason only of some other
matter or claim comprised in the same account having arisen within
six years next before the commencement of such action or suit." I
deem this provision most material, and therefore I will call your
Lordships' particluar attention to it. It forbids any claim in respect
of a matter which arose more than six years before the action.

The statutes of limitations having been intro-
duced into Upper Canada (now Ontario), amend-
ments to the law relating to limitations of actions
were made from time to time, but without expressly
repealing the Statute of James above referred to.
These amending enactments are now consolidated in
R.S.O., [1897] ch. 72, and the second section thereof
contains what is almost identical with section 9 of the
"Mercantile Amendment Act" upon which Lord West-
bury put such stress in the above quotation.

This section 2 of R.S.O., [1897] ch. 72, is as
follows:

2. All actions of account or for not accounting, or for such
accounts as concern the trade of merchandise between merchant and
merchant, their factors and servants, shall be commenced within
six years after the cause of such actions arose; and no claim in respect
of a matter which arose more than six rears before the commence-
ment of the action, shall be enforceable by action by reason only of
some other matter or claim comprised in the same account, having
arisen within six years next before the commencement of the action.

It would seem as if very much of the basis, upon
which the exception of partnership dealings out of
the statute rested, had passed away.

(1) At p. 672.
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1000 It is not necessary to go further just now in regard
HAMILTON to that than to say that these considerations of the

BRASS
MANU- matter leave the operation of the exception within

FACTURING very narrow limits.Co.
v. So far as the relations of partners in this regard

BARR CASH
AND are concerned, I would adopt the rule laid down by

CPARGIE. Mr. Justice Lindley in his work on partnership, as
- follows (p. 552)

Idington J.

But now by 19 & 20 Vict. ch. 97, sec. 9, merchants' accounts
are placed on the same footing as other accounts; and partnership
accounts, whether they are or are not merchants' accounts, are
within the Statute of Limitations; and those statutes are a bar to
an action for an account extending to a period more remote than six
years before the commencement of the action, unless there has been
a breach of an express trust, or fraud, or paymeht, or an acknowl-

edgment, such as required by Lord Tenterden's Act, or unless the
partnership articles are under seal. So long, indeed, as a partner-
ship is subsisting, and each partner is exercising his rights and
enjoying his own property, the statute of limitations has, it is con-
ceived, no application at all; but as soon as a partnership is dis-
solved, or there is any exclusion of one partner by the others, the
case is very different, and the statute begins to run.

I find this last sentence met with the approval of
Malins V.C. in Noyes v. Crawley (1), at p. 39.

Does this last sentence of the quotation from Lind-
ley not mean that there can be no cause of action as
between partners as such whilst the relation exists?
So long as there is no cause of action there can run no
time against it. So far from the argument pressed
upon us as to the special forms of so called partner-
.ships, that have not in them the usual elements of any
legal definition of partnership, supporting any widen-
ing of this exception of partnership from the statutes
of limitations, it suggests the possibility in these

specialized forms, so to speak, of the relation, con-

(1) 10 Ch. D. 31.
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taining in them covenants between such partners out 1906

of which causes of action might arise and the statute HAMILTON

become operative. BRASSopelalw.MANU-
I do not express any opinion as to that, but desire FACTURING

by way of noticing the chief argument presented to V-
BARR CASH

us, and of illustrating my meaning, to suggest the AND
PACKAGE

tendency of the law since the amendment referred to. CARRIER CO.

This contract now in question, as clearly as pos- J

sible, anticipates a quarterly reckoning, and accruing
liability to pay, and payment, or such a breach, by
reason of default of payment or default to report, as
will give a right to sue therefor. Each such breach
comes within the very words of the section just quoted

above.

I think the appeal, so far as it relates to the
right of appellants to set up the Statute of Lim-
itations, should be allowed, and effect be given to said
statutes. Giving effect thereto does not imply that if
there were fraud the account could not go beyond the
six years. No case of fraud, however, was presented
or pressed on us. It would seem as if the omission
to report, or defective report, had arisen from a mis-
understanding or misconstruction of the contract.

As success seems thus divided, there should be no
costs either here or in the Court of Appeal. And
especially so as the ground on which I proceed was
not raised or argued.

Appeal allowed without costs.

Solicitors for the appellants: [Staunton - O'Heir.

Solicitors for the respondents: Denton, Dunn d
Boultbee.
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1906 LEANDER C. MANNING (DEFEND-
--- APPELLANT;

*Dec.13. ANT).................... ........

AND

JAMES NAAS (PLAINTIFF) ...... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Negligence-Trespass-Horse racing-Intruder upon race track-

Carelessness.

After the first heat of a trotting match in which N. had been a com-

petitor he was seated in his sleigh and walking his horse upon

his proper side of one of the tracks, laid out by the ploughing

away of the snow on the ice of a public harbour, while waiting

to be called fof the next heat. M., who had not been a competitor

in that race, came along the same track, from an opposite direc-

tion to that in which N. was going, driving his vehicle at ex-

cessive speed and, in attempting to pass in a narrow space be-

tween the ridge formed by the snow and N.'s sleigh, collided with

it, causing injuries to N. and damaging his sleigh and harness.

Held, affirming the judgment appealed from (39 N.S. Rep. 133)

that even if M. was lawfully upon the track in question he was

responsible for damages as the accident was solely attributable

to his improvident carelessness and want of judgment.

APPEAL from the judgment of the Supreme Court

of Nova Scotia(1), by which, on an equal division of

opinion, the judgment of Meagher J. at the trial, in

favour of the plaintiff, was affirmed.

The circumstances of the case are sufficiently stated

in the head-note and in the judgment now reported.

*PRESENT: -Fitzpatrick C.J. and Davies, Idington, Maclennan

and Duff JJ.

(1) 39 N.S. Rep. 133.
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James A. McLean K.C. and Mellish K.C. for the 1906

appellant. MANNING
V.

NAA9.

V. B. A. Ritchie K.C. and Kaulbach for the re-
spondent.

The judgment of the court was delivered by

DAVIES J.-At the close of the appellant's argu-

ment we did not think it necessary to call upon the
respondent, plaintiff's counsel. No such prima facie
case was made out as would warrant our reversing the
judgment of the trial judge, although the judges of
the court in bane were equally divided. On the con-
trary, we thought that judgment perfectly sound.

Assuming for the sake of argument the appellant's
contention to be correct, that on the horse-race day
in question (which took place in winter on a public
harbour frozen over, there being five straight tracks
lying alongside of each other, divided by ridges of
snow 18 to 20 inches wide and less than a foot high,
with sloping sides) he, the appellant, was in the exer-
cise of his rights driving along No. 4 track at a speed
of about 2.50, does that exonerate him from responsi-
bility for the collision?

The question is not, was he a trespasser in driving
on that track at the time he did but whether he so
exercised and used his rights as not to injure his
neighbour who was also there possessing equal rights.

It was not necessarily an act of negligence per se
to drive at the rate of 2.50 per mile. But it was
clearly negligence under the circumstances of this
case, even adopting the appellant's own evidence as a
correct account of the accident.
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1906 The defence consisted solely in the assumption of
MANNING contributory negligence by the plaintiff. In what did

NVs. that negligence consist? We asked during the argu-
ae ment time and again for evidence of that.

Davies J. 1
- Plaintiff was driving along at a walk on No. 4

track, by the evidence of himself and his witnesses,
and on his proper side of the track. Defendant was
meeting him driving at a great speed, shewing to some
friends what his horse could do as a trotter. He says
he saw plaintiff a couple of hundred yards ahead of
him coming along with his horse. He says he slack-
ened

his horse's speed as they approached, but could not rightly say how
far away from him. I did not think there was going to be a colli-
sion. I certainly thought I was going to go right past him.

Now appellant was not charged with wilfully
causing the collision, but with negligently causing
it. He may have been rightly where he was, but
if he drove at the rate he admits under the circum-
stances, and while thinking he would go past all right
found he had entirely misjudged, and collided with
and injured the plaintiff, how could the latter be held
responsible?

It was, under the circumstances, the improvident
carelessness and want of judgment of the appellant
which caused the accident, and not any negligence of
the plaintiff who was walking his horse, on his own
side of the track and, at any rate, leaving in defend-
ant's judgment, as stated by himself, plenty of room,
so that he thought he could safely pass. He must take
the consequences of his own carelessness and bad
judgment.

We have stated shortly the grounds of our decision
in deference to the differences of opinion in an equally
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divided court below. Otherwise we were quite ready MANNING

to dismiss the appeal for the reasons given by Meagher NAAS.

J. who tried the case. Davies J.
Appeal dismissed with costs in this court.

Appeal dismissed with costs.

Solicitor for the appellant: James A. McLean.

Solicitor for the respondent: R. C. S. Kaulbac.

16
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1906 THE TEMISCOUATA RAILWAY
- APPELLANTS;'

*Dec. , 19. COMPANY (DEFENDANTS) ....... A
*Dec. 26.

AND

JOHN CLAIR (PLAINTIFF) ........... RSPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Appeal-Order extending time-Jurisdiction-R.S.C. c. 135, s. 42-
Practice - T'respass - Possession - Evidence - Expropriation-

Railway.

The court refused to entertain a motion to quash the appeal on the
ground that it had not been taken within the sixty days limited

by the statute and that an order by a judge of the court ap-
pealed from after the expiration of that time was ultra vires

and could not be permitted under section 42 of the Supreme
and Exchequer Courts Act, R.S.C. c. 135.

The casual use of land for pasturing cattle in common with other.
persons does not constitute evidence of possession sufficient to
maintain an action for trespass.

Judgment appealed from (1 East. L.R. 524) reversed.

APPEAL from the judgment of the Supreme Court
of New Brunswick (1) refusing to set aside a verdict
for the plaintiff and enter a nonsuit or make an order

for a new trial.
The action was for trespass by the railway com-

pany by constructing and operating their railway

across lands in the Parish of St. Hilaire in the County
of Madawaska, N.B., without taking proceedings for

its expropriation and making compensation for the

*PRESENT:-Fitzpatrick C.J. and Davies, Idington, Maclennan

and Duff JJ.

(1) 1 East. L.R. 524.
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land taken by the company for their line of railway. 1906

The company denied the plaintiff's title and also con- TEMIS-

tended that, even if he was in possession of the land "A'

in question at the time of their entry and the con- V.
struction of the railway thereon, he had acquiesced CLAIB.

and stood by without objecting for fifteen years be-
fore action and that he could not, at so late a date,
bring an action for trespass or claim damages.

Upon the answers of the jury to questions put to
them at the trial, Mr. Justice Landry entered judg-
ment in favour of the plaintiff and gave him damages
assessed at the rate of ten dollars per annum for the
six years preceding the institution of the action.

By the judgment appealed from the Supreme
Court of New Brunswick, in banc, refused to set the
verdict aside and enter a judgment of nonsuit or to
order a new trial.

The judgment in the court below was rendered on
the 15th of June, 1906, and notice of appeal to the Su-
preme Court of Canada was given on the 21st June,
1906. No proceedings towards the prosecution of the
appeal were taken until the 17th of August, 1906,
when a summons was taken out, returnable on the
23rd of that month, to settle the case on appeal and,
on 27th August, 1906, Mr. Justice McLeod, one of the
judges of the court appealed from, made an order
under section 42 of the "Supreme and Exchequer
Courts Act," granting leave for the appeal and ap-
proving the security bond filed by the appellants.

On the present appeal coming on for hearing a
motion to quash was made on the ground that the
appeal had not been properly taken within the sixty
days limited by the statute and that the order so made

16%
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1906 by Mr. Justice McLeod, after the expiration of the

TEMIs- sixty days, was ultra vires and could not then be made
COUATA u
Ry. Co. under or in virtue of said section 42.

CLAIR.
Hazen K.C. for the motion.

Stevens K.C. contra.

The court ordered that the appeal should be heard
upon the merits.

The questions at issue on the appeal are stated in
the judgment now reported.

Stevens K.O. for the appellants.

Hazen K.C. for the respondent.

The judgment of the court was delivered by

DAVIES J.-At the conclusion of the argument I
was strongly of the opinion that the plaintiff (re-
spondent), whose only claim to the lands, for trespass
upon which he brought this action, was alleged pos-
session, had entirely failed to make out a case to go
to the jury and should have been nonsuited. Mr.
Hazen, for the respondent, submitted that there was
some evidence, however slight, for the jury and urged
very strongly that the evidence subsequently given
by the appellants shewed that there had been some
negotiations on the part of the railway company with
the plaintiff to buy out his claim, and that the Govern-
ment of New Brunswick had a year or two ago recog-
nized plaintiff's claim to the remainder of the block
of land not taken by the railway company, and that
all this evidence, combined with the plaintiff's user of
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that block of land for the last fourteen or fifteen years, 1906

together constituted sufficient evidence to warrant the TEMIS-

finding of the jury that, at the time the railway com- COUATA

pany entered upon and took possession of the strip of
land required by them for the track of their railway -
the plaintiff was in possession of it. Davies J.

The question upon which the case largely, if not
entirely, turned was whether or not the plaintiff was
at the time of the taking of the land in question by
the railway company its actual possessor. If he was
not, then no other question need be considered and he
must be nonsuited.

The evidence shews to my mind, beyond any doubt,
that plaintiff was not only not in possession of the
land at the time referred to, but that he knew that he
was not, and that it was not till many years after-
wards that the idea first entered into his mind that he
could have any claim for damages for the land against
the appellants. In his evidence he says he was work-
ing with Ritchie, a sub-contractor of the railway,
near, but not on, the locus and goes on to say:

There was no question about them taking possession. I never
said a word. I didn't think I had possession of the point at the

time.

And then, being asked the question:

Q.-And you didn't think so until just here about a year ago
when this question came up about selling it to the Government?

A.-Yes. I had a notion two or three years ago, four or five
years ago. I always thought I would try and get my pay out of
them. I have had that in my mind the last seventeen years, and
Mr. Laforest was going around getting persons to sign the deeds,
and Denis Hebert, next door neighbor, paid him a hard $100.

Later, being asked as to whether Daniel Chisholm
was not in possession at the time the railway was
built, he said:

233



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1906 Yes; when I would go on there, Chisholm wouldn't interfere
-I-- with me and I didn't with him. I knowed my father gave Chisholm

TEMIs- permission to go on and use the point and I didn't interfere with
COUTATA

RY. Co. Chisholm and he didn't with me. I guess everybody had a hand in

V. the soup then; they would go on there and I didn't bother any body
CLAIR. and nobody bothered me.

Davies J.
- INot a.single overt act of possession was attempted

to beproved by plaintiff before and up to the time the
railway company entered beyond the vague claim that
he had used the land for pasture one summer in com-
mon with Chisholm and others. As the land was
vacant and admittedly being used also for pasture by
Chisholm and others at the same time, it-would be
difficult to hold such vague evidence of casually pas-
turing cattle on it as evidence of possession.

The fact was that such evidence as there was of
actual possession in any one of the land in question at
the time the railway entered shewed it to have been
in Chisholm who paid rent for it to another man.

Chisholm left there and abandoned the possession
in 1893, two years after the railway company had en-
tered and built their track and with respect to such
part of the "point" as the railway company had not
taken, it was after that possessed and occupied by
plaintiff.

Such rights as he had in these lands outside of
the railway belt and specially excepting that belt,
were purchased from the plaintiff by the provincial
Government about a year or more before this action
was commenced.

ft would be impossible, however, to infer posses-
sion by the plaintiff of the railway belt at the time the
railway company entered on the land under the evi-
dence given by the plaintiff himself, from the subse-
quent user by him of the remainder of the land or

234



VOL. XXXVIII.] SUPREME COURT OF CANADA.

from the purchase of his squatter's rights in such re- 1906

mainder by the Government. TEMIS-
COUATA

His possession previously to defendants' entry RY. Co.
seems to have been purely imaginary and such as he c.
did have arose subsequently and never embraced the Davies J.

railway track which has been fenced off for the past
fifteen years or more. The finding of the jury on the
point was not one which reasonable men could fairly
have come to under the evidence and must be set aside
and the appeal allowed with costs and a judgment of
nonsuit entered as proposed by Chief Justice Tuck in
the court below.

Appeal allowed with costs.

Solicitors for the appellants: Stevens & Lawson.

Solicitors for the respondent: Laforest & Jones.
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1907 THE CANADIAN BREWERIES

*Feb.19. COMPANY (OPPOSANTS) ......... . A.L.
*Feb. 21.

AND

ONESIME GARIEPY (PETITIONER) ... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Vacating judgment-Appeal- Jurisdiction---Matter in controversy-
Tierce opposition-Arts. 1185-1188 C.P.Q.-R.S.C. c. 135, s. 29.

A creditor of an insolvent with a claim for $600 filed a tierce opposi-
tion to vacate a judgment declaring the respondent to be the
owner of the business of a restaurant and the liquor license
accessory thereto, alleged to be worth over $5,000. The opposi-
tion was dismissed on the ground that, under the circumstances
of the case, the company had no locus standi to contest the
judgment. On motion to quash an appeal to the Supreme Court
of Canada,

Held, that as there was no pecuniary amount in controversy an ap-
peal would not lie. Cotl v. The James Richardson Co. (38
Can. S.C.R 41, distinguished.

MOTION to quash an appeal from the judgment of
the Court of King's Bench, appeal side, affirming the
judgment of the Superior Court, District of Montreal
(Archibald J.), which dismissed the company's tierce
opposition with costs.

On petition by the present respondent the curator
of one Herschon, an insolvent, was, by judgment of
the Superior Court, District of Montreal, on 29th
June, 1905, ordered to transfer to the respondent the
right to carry on the business of a restaurant with

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington,
Maclennan and Duff JJ.
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the license to retail liquors in connection therewith, 1907

the said business being considered worth $5,000 or cANADIAN

upwards. The appellants, being creditors of the in- BBEWE IES
Co.

solvent to the amount of $600, filed a tierce opposition GAVtr.

asking to have the license restored to the curator to be -

disposed of by him for the benefit of the creditors gen-
.erally. In the Superior Court, Mr. Justice Archibald
,held that, under the circumstances of the case, the ap-
pellants were estopped and dismissed the opposition
with costs. This decision was affirmed by the judg-
ment now appealed from.

Murphy for the motion.

Atwater K.G. contra.

THE CHIEF JUSTICE.-This case is easily distin-

guishable from Cot v. The James Richardson Co.
(1), upon which the appellant chiefly relied to support
his contention that this court has jurisdiction to hear
this appeal. In that case the direct issue between the
parties was as to the ownership of a certain quantity
of spool wood admittedly of a value exceeding $2,000.

Here the appellant, a creditor of one Herschorn for
the sum of $600, by a proceeding known under the
Quebec Code of Procedure as a tierce opposition asked
that a judgment rendered ex parte seven months be-
fore, and to which the curator to the estate was a
party, be set aside. By the judgment to which this
opposition was fyled the respondent was declared to
be entitled to the possession as owner of certain pro-
perty then in the hands of the curator to Herschorn's
estate, and the question in issue on the tierce opposi-

(1) 38 Can. S.C.R. 41.

17
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1907 tion was the right of the present appellant to have the
CANADIAN eX parte judgment rendered in favour of the respond-

]BEWEBIES
Co. ent set aside. On that issue there was no matter in

GV. controversy involving directly a question of money
- and this court is without jurisdiction.

The Chief
Justice. See Noel v. Chevrefils (1).

GIROUARD J.-Without agreeing that this case is
distinguishable from Cotd v. The James Richardson
Co.(2), I concur in the result.

DAVIES, IDINGTON, MACLENNAN and DUFF JJ. con-
curred with His Lordship the Chief Justice.

Appeal quashed with costs.

Solicitors for the appellants: Archer, Perron & Tas-
chereau.

Solicitors for the respondent: Murphy & Roy.

(1) 30 Can. S.C.R. 327.
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THE CITY OF HAMILTON (DE- I APPELLANTS; 1906
FENDANTS) ...................... N 5

*Nov. 5, 6.

AND *Nov. 8.

1907
THE HAMILTON DISTILLERY

C-RESPONDENTS. *Feb. 19.
COMPANY (PLAINTIFFS).........I

THE CITY OF HAMILTON (DE-A
FENDANTS) ........................

AND

THE HAMILTON BREWING AS-
SOCIATION (PLAINTIFFS)....... RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Appeal-Action for declaration and injunction-60 & 61 V. c. 34, s.
1 (d.) -Municipal corporation-Water rates-Discrimination.

The Act 60 & 61 Vict. 34 (D.) relating to appeals from the Court of
Appeal for Ontario does not authorize an appeal in an action
claiming only a declaration that a municipal by-law is illegal
and an injunction to restrain its enforcement.

A by-law providing for special water rate from certain industries
does not bring in question "the taking of an annual or other
rent, customary or other duty or fee" under sec. 1(d) of the
Act (R.S. 1906, ch. 149, sec. 48(d).

By 24 Vict. ch. 56, sec. 3 (Can.) the city council of Hamilton was
"empowered from time to time to establish by by-law a tariff
of rents or rates for water supplied or ready to be supplied in
the said city from the said water works."

Held, affirming the judgment of the Court of Appeal (12 Ont. L.R.
75) which sustained the verdict at the trial (10 Ont. L.R. 280)
that the rate for watter supplied to any class of consumers must

*PRESENT:-Fitzpatrick C.J. and Davies, Idington, Maclennan
and Duff JJ.
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1906 be an equal rate to all members of such class and a by-law pro-
viding for a rate on certain manufacturers higher than that to

CITY OF
HAMILTON be paid by others was illegal. Attorney General v. City of To-

. ronto (23 Can. S.C.R. 514) followed.
HAMILTON

DISTILLERY
Co. APPEAL from a decision of the Court of Appeal for

CITY OF Ontario (1) affirming the judgment at the trial (2) in
HAMILTON

V. favour of the plaintiffs.

EILTON By Act of the Ontario Legislature in 1856 (3), a
AssoclA- Board of Water Commissioners for the City of Hamil-

TION.
ton was established, and sections 9 and 10 provided
that:-

(Section 9) "The Board of Commissioners for
the time being shall regulate the distribution and use
of the water in all places and for all purposes where
the same may be required, and from time to time shall
fix the prices for the use thereof and the times of pay-
ment, and they may erect such number of public hyd-
rants and in such places as they shall see fit, and
direct in what manner and for what purposes the
same shall be used, all of which they may change at
their discretion. * * ."

(Section 10) "The owner and occupier of any
house, tenement or lot shall each be liable for the pay-
ment of the price or rent fixed by the Commissioners
for the use of the water by such occupier, and such
price or rent so fixed shall be a lien upon the said

house, tenement or lot in the same way and manner

as other taxes assessed on real estate in the said City

of Hamilton are liens, and shall be collected in like

manner if not previously paid to the Commissioners."
By an amendment in 1860 (4) it was provided that

(Section 1.) "The Water Commissioners for the

City of Hamilton shall, in addition to the powers con-

(1) 12 Ont. L.R. 75. (3) 19 & 20 Viet. ch. 64.
(2) 10 Ont. L.R. 280. (4) 23 Vict. ch. 87.
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ferred upon them by the said Act, have full power 1906

and authority to levy and raise such a yearly or other CITY Or

rate or assessment or water rent on all and singular HAMILTON
V.

the real property within the said City, whether owned HAMILTON
DISTILLEBY

by private individuals or bodies corporate, by, near Co.
or contiguous to which the water pipes may pass, CITY OF

and upon the stock in trade, household furniture HAnILTON

and goods and chattels belonging to or in posses- HAMILTON
BREWING

sion of the owners or occupants of such real estate ASSOCIA-

(save and except always the property, real and 'Ion.

personal, of any railway company) as shall, in the
opinion of the Commissioners, be sufficient to pay the
yearly interest, at a rate not to exceed four per centum
per annum on the cost of the said water works and
the yearly expenses thereof, or such portion of such
interest and expenses as in their judgment should be
levied and raised in each year and be borne by such
owners and occupants; and the Commissioners shall
have power and authority from time to time to fix the
rate or rates such owner or occupant or both such
owner and occupant shall pay, having due regard to
the advantages derived by such owner or occupant or
conferred upon him or his or their property by the
water works and the locality in which the same is
situated * * ."

In 1861 by the Act 24 Vict. ch. 56, the water works
were vested in the City which was given all the powers
formerly vested in the Commissioners. Sections 3 and
4 of that Act provide as follows:

(Section 3) "The Corporation of the City of
Hamilton shall, through its Council, have full power
and authority to exercise all the powers conferred
upon the said Commissioners (save as aforesaid), and
in addition thereto it shall be lawful for the said cor-
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1906 poration, through its council, from time to time to

CITY OF establish by by-law a tariff of rents or rates for water
HAMON supplied or ready to be supplied in the said City from
HAMILTON the said water works; which said tariff of rents or

DISTILLERY
Co. rates shall be payable at the times and in the manner

CITY OF established in the said by-laws, by all proprietors,
HAMILTON occupants or others supplied with water from the said
HAMILTON works, or whom the said council may be prepared and

BREWING
ASSOCIA- ready to supply with water; which said tariff of rates

TION.no_. shall and may be made payable by all such proprie-
tors, occupants or others as well by those who refuse
as by those who consent to receive into their houses,
stores or other buildings the water-pipe to supply the
said water; but such tariff of rents or rates shall not
be payable by the proprietors or occupants of any
such house, store or other building until after the said
council shall have notified them that they are prepared
and ready to supply the same with water, and if from
the time of such notification to the next period ap-
pointed for the payment of such tariff, rents or rates
there shall be any broken period, then such tariff shall
be payable pro ratd for such broken period as if accru-
ing and due day by day * * ."

(Section 4) "The council shall not have power to
impose a special rate as provided for by (section 1,
23 Victoria, chapter 87), other than the water rate or

rent hereinbefore referred to; but any sum required

to pay the interest of the debentures issued for the

said water works and the yearly expenses thereof,
which the water rents may be insufficient to meet,
shall be levied by a general assessment in the same
manner as assessments for other purposes under the
general assessment laws."

In 1902 the city passed two by-laws which occa-
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sioned the litigation in these cases. The first was by- 1906

law No. 224, which provides that- CITY OF
HAMILTON

"(1). From and after the first day of January, I.
1903, all water supplied to manufacturing establish- HAILTON

DisTILLERY
ments in the City of Hamilton that apply for meters Co.
under this by-law, or now have meters approved by cIT o

HAMILTON
the manager of the water works, shall be charged for .o
at the rate of seven and one-half cents per thousand RAMWON
gallons, as shewn by meters supplied by the city cor- AssocIA-

TION.
poration, the applicants for such meters to pay for
them and for their introduction, and also to pay meter
rent, to cover the cost of inspection and repairs as
follows:

For I inch and 3 inch meters. .$3.00 per annum.
For 1 inch meters........... $3.40 per annum."'

Etc., etc.

"(3). Railway premises, breweries, distilleries
and premises where aerated waters are made shall not
be included under the term manufacturing establish-
ments used in this by-law, and in the case of any ap-
plicant for the supply of a meter under this by-law,
where there is a doubt as to the premises in respect of
which it is applied for being o manufacturing estab-
lishment within the meaning of this by-law, the As-
sessment Commissioner shall make an investigation
and shall report the result to the manager of the
water works."

At the time of the passing of this by-law the re-
spondents had a water meter on their premises ap-
proved of by the manager of the water works, and
which had been put in and maintained at the expense
of the respondents.

And by-law No. 237 was as follows:

"(1). From and after the first day of January,
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1906 1903, all waters supplied to breweries, distilleries and
CITY OF premises where aerated waters are made shall be

HAMILTON charged for at the rate of 12 cents per thousand gal-
HAMILTON ons, as shewn by the meters supplied by the City Cor-

DISTILLERY
Co. poration, the occupants of the premises to pay for such

CITY OF meters and for their introduction, and also to pay
HAMILTON meter rent to cover the cost of inspection and repairs
HAMILTON at the rate specified in By-law No. 224: the water
BREWING
AsSOCIA- rates and meter rents imposed by this by-law to be

TION.
-o payable in the manner and at the times mentioned in

section 7 of said By-law No. 224, and to be subject
to the penalties therein provided."

The respondents paid, under protest, the rates im-
posed under the latter by-law for the years 1903 and
1904, and in December, 1904, they respectively took
action against the city by which they prayed-

(1) That it be declared by this Honourable Court
that by-laws numbers 224 and 237 of the defendant
Corporation are illegal and invalid in so far as they
authorized the defendant Corporation to levy and
collect from the plaintiffs water rates in excess of the
general rates charged by the defendant Corporation to
manufacturers in the City of Hamilton.

(2) And that it may be declared that the defend-
ant Corporation has no power or authority to levy
and collect water rates at the rate specified in such
by-laws.

(3) A mandamus commanding the defendant Cor-
poration to repeal such by-laws or the portions there-
of complained of.

(4) And an injunction to restrain the defendant
Corporation from levying on or seeking to collect from
the plaintiffs water rates calculated at a higher rate
than that charged generally to other manufacturers
in the City of Hamilton.
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(5) And such further and other relief as may be 1906

just. CITY OF

Mr. Justice Street, who tried the case, was of E LTON

opinion that the city was bound to supply water to all HAILTON
DISTILLERY

consumers without discrimination as to rates as de- Co.
cided in Attorney-General v. The City of Toronto (1), cITY OF

and gave judgment declaring the by-laws illegal in A"ILTON
'3.

so far as they purported to authorize the city to IAXILTON
BREWING

collect from the plaintiffs a higher rate than that im- AssocIA-

posed on other manufacturers and restraining the TION.

city from levying or seeking to collect any higher rate
(2). This judgment was affirmed by the Court of
Appeal for the same reasons (3). The city appealed
to the Supreme Court of Canada.

Blackstock K.O. and Rose, for the appellants.

Shepley K.C. and Bell, for the respondents, were
heard on the merits and also raised the question of
jurisdiction to hear the appeals.

The judgment of the court on the question of juris-
diction was delivered by

MACLENNAN J.-The appeals are by the City of
Hamilton from judgments in these cases, in similar
terms, declaring to be invalid certain by-laws of the
city authorizing the levying and collecting from the
respondents, water rates, at a higher rate than those
imposed upon other manufacturers in the city, and
restraining the city from recovering or levying from
the respondents, respectively, any greater rates.

(1) 23 Can. S.C.R. 514. (2) 10 Ont. L.R. 280.

(3) 12 Ont. L.R. 75.
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1906 The judgments appealed against are of the Court
CITY or of Appeal for Ontario whereby judgments at the trial

HAMILTON
~,. were affirmed.

DIMSILYO On opening of the appeals, objection was made by
Co. the respondents to the jurisdiction of this court to

CrrY or hear the appeals, no leave having been obtained from,
HAMILTON

HMO the Court of Appeal, or from this court.
HAMILTON No relief is sought in the action but the declaration

BREWING
AsSOCIA- and injunction above mentioned; and no return of

TION.
-N rates already paid is sought. Therefore, the only

Maclennan J. clause of the Act, 60 & 61 Vict. ch. 34, regulating the
right to appeal to this court from the Court of Ap-
peal for Ontario which could be invoked, as possibly
permitting an appeal, is clause (d), which allows it:

Where the matter in question relates to the taking of an annual
or other rent, customary and other duty or fee, or a like demand of
a general or public 1nature, affecting future rights.

We are of opinion that these cases cannot be held
to come within the language of that clause, and that,
without leave, this court has no jurisdiction.

We, however, allow the appeals to stand to afford
the appellants an opportunity, if so advised, to apply
to the Court of Appeal for leave to appeal.

The appellants afterwards filed an order of the
Court of Appeal granting leave to appeal to this
court, and on a subsequent day judgment was given
on the merits as follows.

THE CHIEF JUSTICE.-I am of opinion that these
appeals should be dismissed with costs.

DAVIEs J.-I think these appeals must be dis-
missed. I recognize the force of much that was said
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on argument in support of the principle that a muni- 1907

cipality constructing water works and providing CITY OF

dwelling houses, manufactories and citizens generally HAMILTON

with such supplies of water as they found necessary HAMILTON
DISTILLERY

for their domestic or trade or other purposes should Co.
have the same powier to regulate their water rates as CITY OF

an ordinary incorporated water company has in HAMILTON

supplying its customers. HAMILTON
BREWING

That argument, however, is one to be directed AssocIA-

more to the legislature which confers the powers and TIoN.

determines their extent and limits than to this court Davies J.

whose duty it is simply to construe the language the
legislature has used.

I do not see what bearing the case of Fortier v.
Lamb (1) can have on these cases, and I do not agree
that it in any way modifies or affects the judgment of
this court in Attorney-General of Canada v. City of
Toronto(2).

As to the latter case I agree that there is much
in the reasoning of the court there which is applicable
to the cases at bar. But I do not think that case
absolutely concludes those now before us because the
question arose on a statute differently worded and
presented a somewhat different point for decision.

Alike, however, in that case as in these there is
involved the validity of a city by-law claiming in one
way or another to confer upon the city the power to
differentiate or discriminate in the prices actually
charged as between different members of the same
class of customers for water supplied.

As to the power of the legislature to confer such
powers upon a civic corporation I do not entertain any
doubt. It falls within those plenary powers vested

(2) 23 Can. S.C.R. 514.
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1907 in those bodies by the "British North America Act,
CITY OF 1867," and if any of them in attempting to confer such

HAMILTON
powers used apt and proper language I conceive it

HAMILTON would be the duty of this court to give the language
DISTILLEBY

Co. its full and proper effect. The question would be and
CITY OF ought to be simply whether such language has been

HAMILTON used as confers the power claimed.
HAMILTON To determine whether it has been used in the legis-
BREWING i
AssocIA- lation under discussion is the duty now before us.

TION.
We have been referred to the history of the legislation

Davies J. with regard to the water works of Hamilton and I
have gone carefully over the several statutes to which
our attention has been called.

It seems to me, however, that the power of the city
if found anywhere must be found in the statute of 24
Victoria, ch. 56. The 3rd section of this statute while
expressly retaining to the city council power and
authority to exercise all the powers of the former
Commissioners goes on to say: "And in addition there-
to it shall be lawful for the said corporation through
its council from time to time to establish by by-law a
tariff of rents or rates for water supplied or ready
to be supplied in the said city from the said water
works." The section goes on to enact provisions neces-
sary to enable the general words I have quoted to be
effectively carried out.

The 4th section declares that "the council shall not
have power to impose a special rate as provided for by
section 1 of 23 Vict. ch. 87, other than the water-rate
hereinbefore referred to, but any sum required to pay
the interest for the debentures issued for the said
water works and the yearly expenses thereof which
the water rates may be insufficient to meet shall be
levied by a general assessment in the same manner
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as assessments for other purposes under the general 1907

assessment laws." CITY Or
HAMILTON

Comparing these two sections with the previous LO

legislation conferring powers upon the former Com- HAMILTON
DISTILLERY

missioners, it seems clear to me that the power to pass Co.
the by-laws in question must be found in these sec- CITY oF

tions and in these alone. HAMILTON
V.

It was pressed strongly upon us by Mr. Blackstock HAMILTON
BREWING

that the use of the phrase "tariff of rates or rents" ASSOCIA-

by the legislature indicated a clear intention of giv- TION.

ing to the municipal council the powers of differenti- Davies J.

ating or discriminating claimed by them. In inter-
preting this legislation I would not desire to apply the
technical or strict canons of construction sometimes
applied to legislation authorizing taxation. I think
the sections are, considering the subject matter and
the intention obviously in view, entitled to a broad
and reasonable if not, as Lord Chief Justice Russell
said in Kruse v. Johnson(1), at p. 99, a "benevolent
construction," and if the language used fell short of
expressly conferring the powers claimed, but did con-
fer them by a fair and reasonable implication I would
not hesitate to adopt the construction sanctioned by
the implication. I cannot, however, find in the special
phrase quoted or in any other of the language used,
anything which by any fair and reasonable construc-
tion could be held by implication to contain the power
to discriminate as between manufactories in establish-
ing the tariff of rents or rates. I have assumed all
through my argument that the appellants' factories
were manufacturing establishments within the mean-
ing of these words as used in the by-laws. The argu-
ment that they were not was not strongly pressed, and

(1) [1898] 2 Q.B. 91.
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1907 I could see little ground to support it. If they were,
CITY OF the question became reduced to the simple one of the
AMI.on power of the city under the two sections of the statute

HAMILTON I have specially quoted to discriminate in its charges
DISTILLERY

Co. for water as between one manufacturing establish-

CITY oF ment and another. As I have already said, to possess
HAMILTON such power by the city the legislature must either
HAMILTON have expressly conferred it or used language which

BREWING
AsSOCIA- fairly and reasonably implied it. I cannot find it has

nowN. done either and so must hold the by-law which as-
Davies J. sumes the power and attempts to exercise it, invalid

to the extent it professes to discriminate.
By-laws passed by municipalities in Canada which

are partial and unequal in their operation as between
the classes affected by them must to be held intra vires
be supported by legislation which expressly or. by
necessary implication sanctions and authorizes the
inequality.

IDINGTON J.-These cases both depend on the
validity of the same by-laws of the appellants, for
both respondents come within the class specially
singled out for what is claimed by them to be an
illegal discrimination in regard to water rates.

They fall so far within the principles upon which
the decision of this court in The Attorney-General of
Canada v. The City of Toronto(1), proceeded, that I
am surprised to find an appeal here on the subject.

The by-law in question in that case was attempted
to be supported upon i he ground that service of water
to those who did not pay the ordinary taxes of the
municipality could not be expected at the same rates
as in the cases of those n% ho bore the taxes, and out of

(1) 23 Can. S.C.R. 514.
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those taxes the risks and burthen of procuring and 1907

vending or supplying the water. CITY OF

Mr. Justice Osler, who wrote the judgment of the HAMILTON
V.

Court of Appeal for Ontario in that case, said therein: HAMILTON
DISTILLERY

Co.
I also agree with the learned judge below, that the price, rent -

or rate paid for the water is not a tax or in the nature of a tax, CITY OF

at all events, where it is actually supplied to a consumer and not HAMILTON
V.

attempted to be charged upon property under sec. 12 of the 35 Vict. HAMILTON
ch. 79, whether used or not. Under the by-laws in question the BREWING
water is sold and what is paid by or charged to the consumer is the AssoClA-

price. TION.

Idington J.
These sentences put tersely the reasons why the -

Court of Appeal did not think the by-law, in the
Toronto case, infringed the principles of law that for-
bid a municipal corporation passing an unreasonable
or discriminating by-law.

Though plausible, these reasons did not prevail
here nor in the Privy Council.

The appellants have not been able to put forward
here, in support of the by-law now in question, any-
thing possessing even the semblance of such plausibil-
ity. There is in Hamilton a general water rate that
is based on a percentage, according to the assessed
value of the property, and is imposed upon all pro-
perty which is upon the appellant's mains, and can
be served by appellants therefrom.

The respondents must pay that water-rate, even
though they should have the facility to get their
supply of water elsewhere at a cheaper rate.

But if they want water they cannot, being of a
specified class, get it by paying the water-rate until
they have installed a meter to measure it. And when
they have so installed the meter, they cannot get the
water unless they pay a special rate far beyond the
general water rate, and nearly double what any other
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1907 class of manufacturers (save those of aerated waters)

CITY OF have to pay.
HAMILTON

Vo And yet it is urged that there is no improper dis-
HAMILTON crimination.

DISTILLERY
Co. Some people would no doubt be glad to make the

CITY OF test for discrimination rest upon religious faith, or
HAMILTON want of faith, and be able to or at least to argue,

V. wnt f fith an beabl toshew,oralestorg,
HAMILTON that there was no improper discrimination in that.
BREWING
ASSOCIA- In Hamilton they seem to apply the test of the re-

TION.
- ~lative profits, derivable from the different kinds of

Idington J. manufacturing business, or possibly the relative moral
character of each, or perchance the relative economic
results from the point of view of the production of
general material wealth.

None of these, or any other grounds I have heard
suggested, justify in law the clear discrimination that
exists in the provisions of this by-law.

It was urged, however, that inasmuch as the origin
of the city owning these works was that a company
long ago had built and owned the -works, or part of
them, now in question, and had powers given them
which, it is alleged, would uphold such discrimination,
and these powers were, with the transfer of the works
by a process needless to dwell upon, acquired there-
with by the city, hence the discrimination in question
can and must be upheld.

I do not unreservedly accede to the proposition
that such a general and comprehensive transfer of
powers (as alleged and in language appears here) to
a municipal corporation would, regardless of the
general purview of the statutes transferring plant
and powers, of necessity transfer and invest the muni-
cipal corporation with something in the nature of a
power that in its hands might become most oppres-
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sive, though innocuous in the hands of the private cor- 1907

poration. CIrrY OF
HkMILTONI must also be permitted to doubt the existence, in Vo

a private corporation of the character of the one in HAMILTON
DISTILLERY

question, which was intended to serve the public in a Co.
way that gave it a practical monopoly, of any very CITY or

wide powers of discrimination. HAur.ToN

The purview of its character manifestly was against HAMILTON
BREWING

such a power of reckless or unlimited discrimination. AssoCz-
TION.

Unless given, by more express terms than appears, in -

the statutes in question for consideration in this case, Idington J.

I would not be disposed to hold it was intended to be
given. I think entirely too much importance was
attached in argument to this transfer of powers and
to the use of the word "tariff," and the plural terms
"prices," "rents," and "rates" in these statutes.

Analagous terms appeared in the statutes in ques-
tion in The Attorney-General of Canada v. The City
of Toronto (1). Moreover, the general history of the
development of the water supply, powers and duties,
was much alike in the two cases.

First a private company, and then water commis-
sioners and then the municipal corporation, are in
each case parallel leading features.

There may be cases wherein the cost of supplying
the water may render an even rate per gallon most.
inequitable. I can conceive of cases, where the uni-
form charge of a flat rate per gallon might be in itself
a grave discrimination against some of those supplied,
in possession of properties having great natural ad-
vantages, and in favour of those whose properties had
corresponding natural disadvantages, to supply whom
might cost double that of the former.

(1) 23 Can. S.C.R. 514.
18
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1907 I will not go further than to say that I have not
CITY or overlooked possible modifications of rates that might

HAMILTON
V. exist and yet not be improperly discriminating in

HAMILTON character.
Co. If the "uniformity of rates" spoken of by Sir

CrY o Henry Strong in his judgment in the Toronto Case (1)
HAMILTON excludes the possibility of giving due consideration to
HAMILTON such possible conditions, then I cannot in that regard

BBEWiNG
AssoCam- agree with it. I do not, however, so read it. The

. general principles it enunciates, and at some length
Idington J. elucidates, I heartily agree in. I would regret to see

them impaired.
I think these appeals must be dismissed with costs.

MACLENNAN J.-The question in these appeals is
whether or not the City of Hamilton, in administering
its water works, can lawfully charge one class of
manufacturers a higher price for water supplied than
another, both classes being supplied by meter, and
the only difference between them being the nature of
their business.

The city has passed by-laws assuming to charge
the one class 7 cents per thousand gallons, and the
other class, of which the plaintiffs are two, twelve
cents per thousand gallons.

The waterworks were constructed, and are main-
tained and administered, at the expense of the city,
and as one of its departments. It is not an independ-
ent company selling a commodity to customers, and
which can sell to one and refuse to sell to another or
which can sell at one price to one customer and exact

a different price from another. The works and the

water are the property of the inhabitants, who are

(1) 23 Can. S.C.R. 514.
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the corporation, maintained and provided for their 1907

benefit, and ought to be administered with all possible carr-

equality; and it would in my opinion require very HAMILTON
V.

clear and unambiguous language on the part of the HAMILTON
DISTILLERY

legislature to authorize the discrimination attempted Co.
by these by-laws. CrrY or

In Attorney-General of Canada v. City of Toronto HAMILTON
V.

(1), it was held that under the authority given to IAMILT0n
BREWING

municipal corporations to fix the rate of rent to be AssocaL-

paid by each owner or occupant of a building supplied Tow.

by the corporation with water, the rates imposed must Maclennan J.

be uniform.
The language of the Acts governing that case gave

the city power

from time to time to fix the price rate or rent which any owner, etc.,
shall pay as water rates, or rent * * * from time to time shall
fix the price for the use thereof and the times of payment,

while in the present case the power conferred is

from time to time to establish by by-law a tariff of rents or rates
for water supplied, or ready to be suppli~ed in the said city from the
said water works. 24 Vict. ch. 56, s. 3 (Can.).

I am unable to perceive that the power conferred
in the present case is any wider, or more extensive,
than in the Toronto Case (1), and I think the words
fall far short of conferring the power of fixing one
rate for one kind of business, and another rate for
another kind of business.

In that case Strong C.J. used the following lan-
guage, at page 519:

The water works were not constructed for the benefit of the rate-
payers alone, but for the use and benefit of the inhabitants of the
city generally whether tax payers or not.

(1) 23 Can. S.C.R. 514.
1 S
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1907 And referring to section 480 (3) of the "Municipal
CITY or Act," he adds:

HAMILTON

HAMILTON That provision makes it a duty obligatory upon the city to furnish
DISTLLERY water to all who may apply for it, thus treating the corporation not

' as a mere commercial vendor of a commodity but as a public body
CITY or entrusted with the management of the water for the benefit of the

HAMILTON whole body of inhabitants, and compelling them as such to supply
V. this element, necessary not merely for the private purposes and usesHAMILTON hseeetncsayntmrl o h rvt upssadue

BREWING of individuals but indispensable for the preservation of the public
AsSOCIA- health and the general salubrity of the city. It must, therefore,

TION. have been intended by the legislature that the water was to be sup-

Maclennan J. plied upon some fixed and uniform scale of rates, for otherwise the
city might by fixing high and exhorbitant prices in particular cases,
evade the duty imposted by this section. In other words, the city
* * * is in a sense a trustee of the water works, not for the
body of ratepayers exclusively, but for the benefit of the general
public, or at least of that portion of it resident in the city; and
they are to dispense the water for the benefit of all, charging only
such rates as are uniform, fair and reasonable.

To the like effect and with equal emphasis, is the
judgment of Mr. Justice Gwynne in the same case, at
pages 525-6, holding that in such a case there may not
be any inequality or discrimination in price.

It was argued that the power to establish a tariff
of rents or rates distinguished the present from the
Toronto Case(1), and imported a power to discrimin-
ate between users of water. But even tariffs of customs,
for example, do not discriminate in the duty exacted
upon goods of the same kind and quality, but only
upon those of different kinds or qualities.

I am clearly of opinion that these appeals must be
dismissed, with costs both here and below.

DUFF J. concurred in the judgment dismissing the
appeals with costs.

(1) 23 Can. S.C.R. 514.
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Appeals dismissed with costs. 1907

CITY OF

Solicitors for the appellants: Francis Mackelcan. HAMILTON
V.

Solicitors for the respondents, HAMILTON
DISTILLEBY

Hamilton Distillery Company: Grerar, Crerar & Co.
Bell. CITY OF

Solicitors for the respondents, HAMILTON
V.

Hamilton Brewing Association: J. J. Scott. HAMILTON
BREWING
ASSOCIA-
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1906 THE BANK OF MONTREAL (DE-) APELLANT;

*Nov. 12-14. FENDANT)........................

1907 AND

*Feb.10. HIS MAJESTY, THE KING (PLAIN-

TIFF), AND THE QUEBEC BANK,
THE SOVEREIGN BANK OF RESPONDENTS.
CANADA AND THE ROYAL BANK I
OF CANADA (THIRD PARTIES) .....

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Crown-Banks and banking-Forged cheques-Payment-Represen-
tation by drawee-Implied guarantee- Estoppel-Acknowledg-
ment of bank statements - Liability of indorsers - Mistake -

Action-Money had and received.

A clerk in a department of the Government of Canada, whose duty
was to examine and check its account with the Bank of Mont-
real, forged departmental cheques and deposited them to his credit
in other banks. The forgeries were not discovered until some
months after these cheques had been paid by the drawee to the
several other banks, on presentation, and charged against the
Receiver General on the account of the department with the bank.
None of the cheques were marked with the drawee's acceptance
before payment. In the meantime, the accountant of the de-
partment, being deceived by false returns of checking by the
clerk, acknowledged the correctness of the statements of the
account as furnished by the bank where it was kept. In an
action by the Crown to recover the amount so paid -upon the
forged cheques and charged against the Receiver General:

Held, affirming the judgment appealed from (11 Ont. L.R. 595)
that the bank was liable unless the Crown was estopped from
setting up the forgery.

P.er Davies, Idington and Duff JJ., that estoppel could not be invoked
against the crown.

Per Girouard and Maclennan JJ., that, apart from the question of
the Crown being subject to estoppel, under the circumstances of

*PRESENT:-Girouard, Davies, Idington, Maclennan and Duff JJ.
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this case a private person would not have been estopped had his 1906
name been forged as drawer of the cheques.

BANK OF
Per Davies and Idington JJ.-The acknowledgment by the account- MONTBEAL

ant of the department of the correctness of the statements fur- V.
nished by the bank, being made under a mistake as to the facts, TEE KNG*
the accounts could be re-opened to have the mistake rectified.

The defendant bank made claims against the other banks, as third
parties, as indorsers or as having received money paid by mis-
take, for the reimbursement of the several amounts so paid to
them, respectively. On these third party issues, it was held,

Per Girouard and Maclennan JJ.-The drawee, having paid the
cheques on which the name of its customer was forged, could
not recover the amounts thereof from holders in due course.
Price v. Neal (4 Burr. 1355) followed.

Per Davies and Idington JJ.-As the third party banks relied upon
the representation that the cheques were genuink, which was
to be implied from their payment on presentation, and subse-
quently paid out of the funds to their depositor or on his order,
the drawee was estopped and could not recover the amounts
so paid from them either as indorsers or as for money paid to
them under mistake.

In the result, the judgment appealed from (11 Ont. L.R. 595) was
affirmed.

APPEAL from the judgment of the Court of Appeal
for Ontario(1) affirming the judgment of Anglin J.
at the trial(2), whereby it was adjudged that His
Majesty the King should recover from the said appel-
lant the sum of $71,731.75 and costs, and whereby the
claim of the said appellant against the above-named
third parties (except as to the sum of $5.06 which they
were adjudged to be entitled to recover against the
Quebec Bank) was dismissed with costs.

The questions in this action arise on twelve
instruments in the form of bankers' cheques. The
Government of Canada employs the Bank of Montreal
as its banker, and at the bank's Ottawa branch keeps
a large number of bank accounts under distinc-

(1) 11 Ont. L.R. 595.
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1906 tive titles, one of which is known as the "De-
BANK OF partment of Militia and Defence Account." The

MONTREAL
V. cheques in question purported to be drawn on

ThE KING. this account between 18th December, 1901, and 17th
October, 1902. They were apparently all drawn on
the regular printed official forms of cheques used by
the Department of Militia and Defence, and purported
to be signed in the customary manner by the proper
officers of that department. They were of three
classes:

Six of them, aggregating $20,005, made payable
to the order of Chas. Cot6 (a fictitious name as-
sumed by one Abondeus Martineau, the supposed for-
ger), were indorsed by the latter in the name "Chas.
Cot6," and were delivered by him to the Quebec Bank,
which thereupon credited the amounts thereof to him
in an account opened by him in that name in said
Quebec Bank, and which afterwards collected the
amounts thereof from the Bank of Montreal through
the Ottawa clearing house.

Four of them, aggregating $30,200, made payable
to the order of Chas D. Cot6 (a fictitious name
assumed by said Martineau), were indorsed by the
latter in the name of "Chas. D. Cot6," and were by
him dealt with in a similar manner in the Sovereign
Bank of Canada, and the proceeds were afterwards
collected by that bank from the Bank of Montreal
through said clearing house.

Two of them, aggregating $25,500, were drawn
payable to the order of said Martineau, and in-
dorsed and delivered by him to the Royal Bank of
Canada which thereupon placed the proceeds thereof
to his credit in said bank, and which afterwards col-
lected the amounts thereof from the Bank of Montreal
through said clearing house.
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All these cheques were paid as aforesaid by the 1906

Bank of Montreal shortly after their respective dates, BANK OF
MowNiiEAL

and were forthwith charged and debited in said De- I.
partment of Militia and Defence account, and also in THE KING.

the pass-book sheets, which, in accordance with the

usual course of business with all the departments,
were sent almost daily to the Department of Militia
and Defence.

The learned trial judge found the facts substan-
tially as above stated, and further, that all the cheques
were forged by Martineau, who fabricated the official
signatures of the signing officers by means of tracings
from real signatures; that with one exception all these
cheques purported to be regularly signed by the two
proper signing officers of the Department of Militia
and Defence; that one cheque, however, for $3,819.04
was signed by only one officer of the department; and
that the Bank of Montreal was not guilty of any negli-
gence or want of care in paying the cheques, with the
exception of the one cheque for $3,819.04.

The learned judge also found that in the pass-book
sheets rendered to the department the cheques in ques-
tion were charged by the bank against the department
as paid on its account, and that the cheques them-
selves were also sent to the department with the pass-
book sheets containing charges for the same as the
vouchers for such charges; that the cheques in ques-
tion, after being duly received by the department,
were lost or destroyed whilst in the possession of the
Crown officers, and were not produced by the Crown
at the trial; and further, that the cheques were in fact
destroyed by Martineau to whom they were handed
for examination by the accountant of the department;
that receipts were given periodically for the cheques
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190 in question, which receipts also contained an acknowl-
BANK OF edgment of the correctness of the balances shewn at

MONTREAL
V. the credit of the department in the pass-book sheets;

THE KIre. such balances having been arrived at after making the

charges aforesaid in respect of the cheques in ques-
tion.

Shepley K.C., and Gormully K.C., for the appel-
lants. As against the Crown the bank's case rested

on contract by an account settled between them and

on the customer's obligation to take reasonable care
against exposing the bank to unnecessary danger of

loss. See Schofield v. Lord Londesborough (1), at p.
523.

The acknowledgment by the department of the cor-

rectness of the accounts furnished by the pass-book
sheets sent to it almost daily precludes the Crown

from now denying that they were correct. Bank of

England v. Vagliano Bros. (2) ; Blackburn Building

Soc. v. Cunliffe, Brooks & Co. (3).
As to the third parties, these banks on presenting

the cheques to the appellants warranted their genuine-
ness. Chalmers on Bills, 6 ed., p. 211; East India Co.
v. Tritton(4).

Apart from warranty the appellants paid these
cheques on a mistake as to the facts, and can recover
the amount so paid. The case of Imperial Bank v.
Bank of Hamilton(5), is not against this position,
but was decided on the ground that Cocks v. Master-
man(6) did not apply to a case of simple forgery.
But see Kelly v. Solari(7).

(1) [1896] A.C. 514. (5) [19031 A.C. 49.
(2) [1891] A.C. 107, 115. (6) 9 B. & C. 902.
(3) 22 Ch. D. 61. (7) 9 M. & W. 54.
(4) 3 B. & C. 280; 27 Rev.

Rep. 353, 360.

262



VOL. XXXVIII.] SUPREME COURT OF CANADA.

The third party banks did not present these cheques 1906

for payment as Martineau's cheques, but as their own, BAXK OF

claiming to be holders in due course. See Capital & 1ON ER

Counties Bank v. Gordon (1). THE KiNG.

Aylesworth K.C., Attorney-General of Canada, and
J. H. Moss, for the respondent cited Schofield v. Lord
Londesborough(2); Colonial Bank of Australasia v.
Marshall (3).

Lafleur K.C., and Matheson, for the Quebec Bank,
third party, referred to Gaden v. Newfoundland Sav-
ings Bank (4).

J. A. Ritchie for the Sovereign Bank, relied on
Price v. Neal (5), and also referred to United States
Bank v. Bank of Georgia (6).

Geo. F. Henderson and A. Greene, for the Royal
Bank of Canada, cited Bavins, Junr. & Sims v. Lon-
don & South-Western Bank (7).

GIROUARD J.-As I understand these appeals I do
not think it is necessary to review all the authorities
quoted at bar upon forgery of negotiable instruments.
The "Bills of Exchange Act," in my opinion, covers
nearly the whole case, and as the House of Lords ob-
served in The Bank of England v. Vagliano Brothers
(8), with respect to the "Imperial Bills of Exchange
Act," in construing a statute that expressly codifies

(1) [1903] A.C. 240. (5) 3 Burr. 1355.
(2) [1896] A.C. 514. (6) 10 Wheat. 333.
(3) [1906] A.C. 559; 75 L.J. (7) [1900] 1 Q.B. 270.

C.P. 76. (8 [1891) A.C. 107.
(4) [1899] A.C. 281.
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1907 the law, the court cannot interpret it by the light of
BANK Or previous decisions, except in the case of words of

MONTBEAL
V. doubtful import or other exceptional circumstances.

THE KING. I accept this rule as a guide and intend to base the
Girouard J. conclusions I have arrived at mainly upon the enact-

ments of the statute, especially sections 24 and 54.

Section 24, par. 1, as amended by 60 & 61 Vict. ch.
10,-amendments which I believe are partly peculiar
to Canada,-says that, subject to the provisions of
the Act, where a signature on a bill is forged the
forged signature is wholly inoperative, unless the
party whose signature is forged is precluded from set-
ting up the forgery. It further provides that if a
cheque payable to order is paid by the drawee upon a
forged indorsement out of the funds of the drawer,
the latter shall have no right of action against the
drawee for the recovery back of the amount so paid,
unless he gives notice in writing of such forgery to the
drawee within one year after he has acquired notice
of the forgery.

This proviso does not meet the case of payment by
the drawee upon a forged signature of the drawer, but
only upon a forged indorsement, because in the former
case he is supposed to know the signature of the
drawer, and, in the latter one, is not presumed to
know the signature of any indorser. I think the main
action of the King against the Bank of Montreal is
clearly covered by this first paragraph of section 24.

Is the King precluded from setting up the forgery?
I do not propose to consider this question from the
point of view intended by the "Audit Act" or arising
out of any prerogative of the Crown. I do not think
it is necessary to do so, to arrive at a correct solution
of the question. I propose to examine the situation as

264



VOL. XXXVIII.] SUPREME COURT OF CANADA.

between mercantile men. Of course I do not lose sight 1907

of the relations of mandator and mandatary which BANK OF
MONTREAL

undoubtedly exist between the drawer and the drawee .
so much so that, on the continent of Europe, cheques THE KING.

are generally called mandats. In fact the Act, sec. Girouard J.

74, declares that the duty and authority of a bank to
pay them are terminated by notice of the customer's
death.

But where is the estoppel in this case, either by
language or conduct? Where is the negligence on the
part of the Crown? A very clever scheme-as amusing
as it was cunning-had been devised and carried out
by one of its employees, who for months braved the
watching eyes of employees of four banks and the
government. He has frankly told the story in his ex-
amination in the penitentiary, and it is admitted that
it is true in every respect. It is conceded that he
obtained the large sum of money involved in these
appeals by a series of crimes, always drawing the
cheques upon government forms, forging the signa-
ture of the drawer, and using the name of a fictitious
payee and indorser.

The Bank of Montreal claims that, in view of the
daily and monthly statements and so-called settle-
ments made with the departments of the government,
the Crown is precluded from setting up the forgery.
How these documents can amount to a ratification is
more than I can conceive. The forgery was not known,
not even suspected by any one. This is a very differ-
ent case from Ewing v. Dominion Bank (1), decided
by this court on the ground that appellants had, by
their conduct, precluded themselves from setting up

(1) 35 Can. S.C.R. 133.
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1907 the forgery, in which the Privy Council refused leave
BNKOF to appeal(1).

MONTREAL In face of the facts proved, I do not see how the
THE KING. Bank of Montreal can succeed, unless we hold that
Girouard J. the employer is responsible for the crimes of his ser-

vants. The Crown may have certain privileges and
safeguards provided for by the "Audit Act" and other
prerogatives, but certainly it cannot be in a worse
position than ordinary business men. I cannot see
that the government has omitted any duty which it
owed to the bank, and I must confess that none has
been suggested at the argument which commends itself
to my mind.

I would therefore dismiss the main appeal of the
Bank of Montreal with costs.

Now with regard to the third party actions taken
by the Bank of Montreal against three banks which,
for value, in good faith and in the ordinary course of
business, had received the amounts of the forged
cheques from the Bank of Montreal, and handed them
over to the forger or his order,. I believe that these
actions must also fail.

Paragraph 2 of the same section 24 has been
quoted in support of the claim of the Bank of Mont-
real. It declares that if a bill bearing a forged in-
dorsement is paid in good faith and in the ordinary
course of business, by or on behalf of the drawee or
acceptor, the person by whom or on whose behalf such
payment is made, shall have the right to recover the
amount so paid from the person to whom it was so
paid, provided that notice of the indorsement be given,
etc.

(1) [1904] A.C. 806.
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But this enactment does not apply to a bill where 1907

the signature of the drawer is forged. In such a case BANK OF
MONTrBEAL

there is no bill (section 3), and the section does not V.
apply. In the latter case, the necessary inference of THE KG1.

the section is that the drawee who pays the amount of Girouard J.

such paper has no remedy whatever, except, of course,
against the forger.

It is argued that the law of mistake applies to a
case like this. In my humble opinion it does not,
because it is governed by special rules established by
the law merchant.

The appellants have invoked the authority of the
Imperial Bank of Canada v. The Bank of Hamilton
(1), confirmed by the Privy Council (2). But that case
has no similarity to the present one. There the signa-
ture of the drawer was genuine and only the body of
the cheque had been altered. Whatever was the juris-
prudence in old days, it has been settled by the "Bills
of Exchange Act," sec. 54, which limits the liability of
the acceptor to the genuineness of the signature of
the drawer, thus impliedly excluding his liability of
the forgery of the body of the bill.

Section 54 provides that

the acceptor of a bill, by accepting it, is precluded from denying to
the holder in due course the existence of the drawer, the genuineness
of his signature and his capacity and authority to draw the bill.

True, in this case, the cheques were not accepted,
although cheques may be accepted like bills of ex-
change. True, also, the statute does not say: The
drawee who accepts or pays is precluded, etc.; but is
it necessary? Is it not to be implied? Paying a bill
seems to me to be a stronger evidence of the above

(1) 31 Can. S.C.R. 344.
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1907 facts or presumptions, than a mere acceptance. I
BANK OF cannot imagine that any authority is necessary to

MONTREAL in
MN A establish the soundness of this proposition. However,

THE KING. the decisions are not wanting upon this point.
Girouard J. Ever since Price v. Neal(1) has been decided, the

jurisprudence has been considered as well settled at
least so far as the present case is concerned. Lord
Mansfield, stopping counsel from going on with his
argument, saying that this was one of those cases that
could never be made plainer by argument, continued:

It was incumbent upon the plaintiff to be satisfied "that the bill
drawn upon him was the drawer's hand," before he accepted or
paid it; but it was not incumbent upon the defendant to inquire into
it. Here was notice given by the defendant to the plaintiff of a bill
drawn upon him; and be sends his servant to pay it and take it up.
The other bill, he actually accepts; after which acceptance, the de-
fendant innocently and bond fide discounts it. The plaintiff lies by
for a considerable time after he has paid those bills, and then found
out "that they were forged;" and the forger comes to be hanged.
He made no objection to them at the time of paying them. What-
ever neglect there was, was on his side. The defendant had actual
encouragement from the plaintiff himself, for negotiating the second
bill, from the plaintiff's having without any scruple or hesitation
paid the first; and he paid the whole value, bond fide. It is a mis-
fortune which has happened without the defendant's fault or neglect.
If there was no neglect in the plaintiff, yet there is no reason to
throw off the loss from one innocent man upon another innocent man.

It may be said that this decision is old. It was
rendered the year before this country became part of
the British Empire, in 1762. Moreover, it seems to
lay down a principle not involved in its determination
which may be considered as an obiter dictum as to the
forgery of the body of the bill. But in respect of the
forgery of the signature of the drawer, I venture to
say that its soundness has never been questioned.

The trial judge in these cases, Anglin J., expresses

(1) 3 Burr. 1355.
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doubts that it is yet law. I entertain no such doubts. 1907

Its principles are sanctioned by the Civil Code of BANK OF

Quebec and all the European Codes. They are em- Mtma.

bodied in the "Bills of Exchange Act," sec. 54, except THE KING.

as to the genuineness of the body of the bill. Girouard 3.

Like nearly all the other decisions of Lord Mans-
field, the true founder of commercial law in England,
it has stood the attacks of both the bar and the bench
for a century and a half. It is yet the leading case in
England, the United States and Canada, when the
facts are as in the present case. It is only when the
forgery affects the body of the instrument by raising
the amount that its soundness has been doubted or
denied, although that point was not involved. The
principal and in fact the only question was whether
or not the drawee who accepts or pays a forged bill
can recover the money back from the holder in due
course. The jurisprudence seems to be overwhelming
that he cannot.

In 1871, Mr. Justice Allen, speaking for the Court
of Appeals of New York, in the National Park Bank
v. Ninth National Bank (1), reviewed the whole juris-
prudence:

For more than a century (he says) it has been held and decided,
without question, that it is incumbent upon the drawee of a bill to
be satisfied that the signature of the drawer is genuine, that he is
presumed to know the handwriting of his correspondent; and if he
accepts or pays a bill to which the drawer's name has been forged,
he is bound by the act and can neither repudiate the acceptance nor
recover the money paid.

The doctrine was broached by Lord Raymond in Jenys v.
Fawler (2), the Chief Justice strongly inclining to the opinion
that even actual proof of forgery of the name of the drawer, would not
excuse the defendants against their acceptance. In 1762, the prin-
ciple was flatly and distinctly decided by the Court of King's Bench,

(1) 46 N.Y. 77. (2) 2 Strange 946.
19
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1907 in the leading case of Price v. Neal(1), which was an action to
'-.1- recover money paid by the drawee to the holder of a forged bill.

BANK OF Lord Mansfield stopped the counsel for the defendant, saying that it
MONTREAL was one of those cases that never could be made plainer by argument;

V.
THE KING. that it was incumbent on the plaintiff to be satisfied that the bill

- ,drawn upon him was the drawer's hand, before he accepted and paid
Girouard J* it, but it was not incumbent for the defendant to inquire into it.

This case has been followed, and the doctrinie applied, almost
without question or criticism, in an unbroken series of cases, from
that time to this, and it has been distinctly approved in very
many cases, which have not been within the precise range of the
principle decided. See Ancher v. Bank of England (2); Smith v.
Mercer (3) ; Wilkinson v. Johnson (4) ; Cocks v. Masterman (5) ; Cooper
v. Meyer (6) ; Sanderson v. Collman(7) ; Smith v. Chester(8).;
Bass v. Clive (9) ; Bank of Commerce v. Union Bank (10); Goddard
v. Merchant's Bank(ll); Canal Bank v. Bank of Albany(12).

Cases have been distinguished from Price v. Neal (1) and its ap-
plicability to a transfer of a forged instrument, between persons
not partiles to it, has not been extended to forgeries of indorsements
or handwriting of parties to negotiate instruments other than the
drawer. But, as applied to the case of a bill to which the signature
of the drawer is forged, accepted or paid by the drawee, its authority
has been uniformly and fully sustained, and the rule extends as
well to the case of a bill paid upon presentment, as to one acdepted
and afterwards paid. Bank of St. Albans v. Farmers' and Me-
chanics' Bank(13) ;Levy v. Bank of the United States(14) ; Bank of
United States v. Bank of Georgia(15) ; Young v. Adams(16) ; Glow-
'cester Bank v. Salem Bank (17).

A rule so well established, and so firmly roothd and grounded in
the jurisprudence of the country, ought not to be ovqrruled or dis-
rkegarded.

Any number of decisions might be added to the
foregoing. I will content myself with a reference to a
few of them: Salt Springs Bank v. Syracuse Savings

(1) 3 Burr. 1355. (10) 3 Comst. 230.
(2) 2 Doug. 637. (11) 4 Comst. 147.
(3) 6 Taunt. 76. (12) 1 Hill, 287.
(4) 3 B. & C. 428. (13) 10 Vt. 141.
(5) 9 B. & C. 902. (14) 4 Dall. 234.
(6) 10 B. & C. 468. (15) 10 Wheat. 333.
(7) 4 Man. & Gr. 209. (16) 6 Mass. 182.
(8) 1 T.R. 654. (17) 17 Mass. 32, 41.
(9) 4 M. & S. 13.
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Institution, 1863, (1); Howard d& Preston v. Missis- 1907

sippi Valley Bank of Vicksburg, 1876, (2) ; First BANK OF

National Bank of Marshalltown v. Marshalltown MONTEAL

State Bank, 1899, (3) ; Crocker-Woolworth National THE KING.

Bank of San Francisco v. Nevada Bank of San Fran- GirouardJ.
cisco, 1903, (4). See also Union Bank of Lower Can-
ada v. Ontario Bank, 1880, (5); Ryan v. Bank of
Montreal, 1887, (6).

For these reasons I am of opinion that all the ap-
peals should be dismissed with costs.

DAVIES J.-The nature of the plaintiffs case is of
the simplest. The defendant has been acting for
many years as banker for the plaintiff's government
in Canada and has from time to time large sums of
money standing to the credit of the plaintiff's
government account against which certain govern-
ment officials are authorized to draw cheques.

The defendant during the years 1901 and 1902
paid certain alleged cheques aggregating $75,705, and
charged the same against the plaintiff's said account.
These alleged cheques were proved at the trial, and
found by the trial judge, to be forgeries and the
amount represented by them has therefore been
charged by the defendant against the plaintiff wrong-
fully and without authority.

Under these facts the plaintiff has a right to re-
cover back the amount of the forged cheques sued for
and improperly charged against him unless by some
acts or series of acts or conduct on the part of the
plaintiff's officials, the King has been estopped from

(1) 62 Barb. 101. (4) 139 Cal. 564, 573.
(2) 28 La. Ann. 727. (5) 24 L.C. Jur. 309.
(3) 107 Iowa, 327. (6) 14 Ont. App. R. 533.

19%
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1907 denying the genuineness if the cheques or unless
BANK OF as contended by the defendant the accounts ren-

MONTREAL dered from time to time by the bank to the Depart-
THE KING. ment of Militia must be treated under the circum-
Davies J. stances as having been settled by agreement and can-

not be re-opened.

It appears that the account of the Department of
Militia and Defence upon which the forged cheques
were drawn was an active one, a very large number
of cheques being paid and charged against it daily,
and during the period in question the practice was
adopted by the defendants of making out what were
called "pass-book sheets" which were sent frequently,
and sometimes daily, by registered letter addressed to
the accountant of the department with which were
also enclosed the original cheques. At the end of each
month a complete statement was sent shewing all
cheques paid during the month, and the letters of
credit and moneys received during the month by the
bank and the balance at the credit of the department.
With this monthly statement was sent a blank form
of receipt to be signed by the accountant acknowledg-
ing that he had received the cheques entered in the
statement and had examined the same and found the
balance to be correct.

The accountant of the department assigned to
Martineau (the forger of the cheques in question) the
duty of comparing these statements with the cheques
and the books of the department, and on his reporting
them to be correct the accountant or his assistant was
in the habit of signing the receipt and returning it to
the bank. Martineau was, of course, on the lookout
for the forged cheques as they were sent up from the
defendant's bank, and immediately destroyed them,
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but, as they were included in the pass-book sheets, he 1907

reported them along with the genuine cheques as being BANK OF

duly vouched and they were accordingly receipted MONTREAL

for by the accountant along with the genuine cheques. THE KING.

The balances for each month which were thus ac- Davies J.

knowledged to be correct during the period in question
included and charged against the Militia Department
the forged cheques.

It is urged on behalf of the defendants that these
facts as above outlined constitute a breach on the
part of the plaintiff of a duty owing to the defendants
and that by reason of such breach of duty the plaintiff
is debarred from recovering.

The natural and logical legal basis for such a de-
fence is the principle of estoppel and, indeed, Mr.
Gormully invoked the application of this principle on
the facts proved as a good defence. The trial judge,
however, held that estoppel could not prevail against
the Crown; the appeal court of Ontario sustained that
ruling and then an ingenious attempt was made by
defendant's counsel to shift the ground of the defence
and it was argued that by accepting the pass-book
sheets and acknowledging their receipt and by ac-
knowledging the correctness of the monthly balances
shewn by the defendants, a contractual relation was
established by implication and that the plaintiff was
bound by the signature of the accountant of the de-
partment as by a settled account.

I agree with the courts below that the ordinary
doctrine of estoppel cannot be invoked as against the
Crown in any such case as this and on any such facts
as are proved here.

With regard to the argument that a contractual
obligation arose between the Crown and the bank out

273



SUPREME COURT OF CANADA.- [VOL. XXXVIII.

1907 of the officer's signature to the acknowledgment of
BANK oF the correctness of the pass-book sheets as rendered, I

MONTREAL am quite unable to appreciate it apart from the doc-
THE KING. trine of estoppel.
Davies J. Why the signature as to the correctness of these

pass-book sheets should have a different effect from
the signature of settlement to any ordinary account
so as to prevent it being re-opened in case of the dis-
covery of a mistake, I am at a loss to understand. The
officer signing the account as correct was deceived into
doing so by a clever forger. The same forger deceived
the bank by the forged signatures. If the circum-
stances under which the accounts were acknowledged
to the bank could be held to be an estoppel well and
good. But the doctrine cannot be applied as against
the Crown and outside of it I cannot find any contract
settling the accounts as between the government and
the bank and prohibiting their being re-opened in
case of mistake.

The bank became the plaintiff's debtor for the
m( ney had and received and, outside of estoppel, noth-
ing but payment, accord and satisfaction or a release
under seal would be an answer to plaintiff's demand.

I assent to the argument of the Attorney-General
that the "Audit Act" prescribes and defines the only
means by which accounts between banks and the
government can finally be settled and that no depart-
mental officer has any authority outside of this Act to
sign any settlement binding the Crown. The Crown
cannot be estopped by the act of clerk or official.

In this case the pass-book sheets daily sent from
the bank to the department were so sent as a matter
of convenience to the respective officers of the bank and
the department. Such a course would seem business-
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like and proper; but it is quite outside of the "Audit 1907

Act" and I do not concede the argument of the defend- BANK OF
MONTREAL

ant as to the limited usage of that Act or that it is V.
to be strictly confined to the internal arrangements THE KING.

between the government departments and does not Davies J.
cover the dealings with the banks mentioned in it.

I am therefore of opinion that the appeal of the
MIank of Montreal as against the King must be dis-

missed with costs.

The next question we have to deal with is the right
of the Bank of Montreal to recover back these moneys
from the several banks to which they paid the cheques
respectively, notwithstanding the change of position
to their prejudice which the delay had caused through
these banks having in the meantime paid out the
moneys received to the forger relying upon the pay-
ment of the cheques by the payee as representation of
their genuineness. I have reached the conclusion that
on this branch of the case also the judgment and rea-
soning of the Court of Appeal must on the findings of
fact of the trial judge be sustained.

I have read the judgment prepared by Mr. Justice
Girouard in which he also agrees with the conclusions
of the Court of Appeal, but upon the sole ground that
the cases of the three banks are governed by the prin-
ciples laid down in the case of Price v. Neal (1), and
Smith v. Mercer(2), principles emphatically affirmed
by the Supreme Court of the United States and many
of the states courts in the cases he cites.

The general doctrine asserted and supported by
such very high authorities is that the acceptor of a

(1) 3 Burr. 1355.
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1907 ' bill or cheque is presumed to know the handwriting of
BANK OF the drawer; that it is rather by his fault or negligence

MONTREAL
V. than by mistake if he accepts or pays on a forged sig-

THE KING. nature, and that once paid he cannot on discovery of
Davies . the forgery recover back the money irrespective of

equities.
The rule contended for makes no distinction be-

tween the bond fide holder of a bill or cheque ignorant
of the forgery who has discounted or paid money for
the bill or cheque before he presents it for payment,
and one who does so only after the payee has honoured
the bill-or cheque relying upon the representation of its
genuineness which may be said to be made by the
payee, and before having any notice or knowledge of
the forgery.

In the one case it is obvious that the holder having
first paid out his money on the faith he himself had
in the genuine character of the bill or cheque or in the
credit and responsibility of the person from whom he
received it, could not be said to have relied upon the
subsequent act of the payee in paying the bill or
cheque, while in the other case he may well have done
so. But no such distinction was made in the case of
Price v. Neal(1), relied on. As a matter of fact the
holder of the first bill in that case appears to have
paid for it to the person from whom he received it
before it was presented to and paid by the drawee. The
rule proceeds upon the idea that a banker's supposed
duty to know his customer's signature can be invoked
as well by a third party (the holder of the bill) as by
the banker's customer. So far as the rule has been
held applicable to the case of a holder who cannot be
said in any way, in parting with his money, to have

(1) 3 Burr. 1355.

276



VOL. XXXVIII.] SUPREME COURT OF CANADA.

relied upon any act or representation of the drawee in 1907

paying the bill or cheque on presentation and not to BANK OF

have altered his position or been prejudiced in any T.

way in consequence, it has been subjected to much THE KING.

criticism and challenge. Davies J.

The rule has only been embodied in the "Bills of
Exchange Act" so far as acceptances are concerned,
nothing being said as to the effect of payment. The
extent to which that section 54 of the Act applies with
regard to acceptances is not now before us. If the rule
laid down so broadly in Price v. Neal (1) is to be held
in force now it must be as part of the law merchant,
and it is at least significant that the Act is limited to
declaring the effect of acceptances of bills while the
effect of payment is not referred to.

There is a distinction between the facts in the
cases of the Royal Bank and the Quebec Bank on the
one hand and on that of the Sovereign Bank on the
other. In the case of the first two banks the forger
deposited the cheques in dispute in the savings bank
branch of the bank and under the special conditions
set out in the evidence. In the one case the depositor
was precluded from drawing the money out for three
days and in the other for fifteen days, ample time in
each case to ensure that the cheques would be pre-
sented for payment and either paid or refused pay-
ment before the depositor had any right to withdraw
any of the moneys. I would not think that the deci-
sion of the House of Lords in the case of Capital &
Counties Bank v. Gordon(2) was applicable to a de-
posit on such special conditions or that it could be
held under the authority of that case that the credit-
ing of the cheques to the depositor's account made the

(1) 3 Burr. 1355.
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1907 money his. It was, in the circumstances of the de-
BANK OF posit and credit made in these two banks, merely a

MONTREAL
TE conditional credit and subject to the special terms to

THE which the depositor must be taken to have assented
Davies J. when he deposited his money. Gordon's Case (1)

does not go further than to determine that, in the
absence of special agreement to the contrary, the7 cre-
diting a depositor with the amount of cheques de-
posited by him makes that credit a fund upon which
the depositor has a right to draw. But, of course, the
parties by special agreement can alter that and this
I would hold was done. In that case these two banks
would be merely collecting agents for the payee of
the cheques, and not having indorsed the cheques, but
having collected the moneys for the payee and paid
it out to him before they had any notice of the forger-
ies would not be liable to refund the money to the
Bank of Montreal.

As there is no indorser on any of these cheques to
whom notice of dishonour had to be given in order to
hold them liable, and the rule laid down in Cocks v.
Masterman(2), as explained and qualified in Imperial
Bank of Canada v. Bank of Hamilton(3), cannot be
invoked, I prefer to rest my judgment in the case of
all of the three banks substantially upon the ground
on which the Court of Appeal determined them,
namely, that by paying the cheques to the persons pre-
senting them the Bank of Montreal represented to
them that the cheques had in fact the genuine signa-
tures of the drawers, and if upon the faith of that
implied representation the holders of the cheques re-
ceived the moneys, as I think they did, and subse-

(1) (1903) A.C. 240. (2) 9 B. & C. 902.
(3) [19031 A.C. 49.

278



VOL. XXXVIII.] SUPREME COURT OF CANADA.

quently paid them away to the person who deposited 1907

the cheques with them or otherwise had their positions BANK OF

altered to their prejudice respectively, in consequence TREAL

of such implied representations and in ignorance of THE KING.

the forgeries, they cannot be compelled subsequently Davies J.
by the drawee who paid the money on discovering that
the cheques were forgeries to pay back the money.

. For these reasons I think the appeal should be dis-
missed with costs, as well against the King as against
the three several banks.

IDNGTON J.-I am unable to find any contract in
the facts presented here that would preclude the
Crown from the right to have rectification of such a
clear mistake or series of mistakes as occurred in one
or more of its subordinate officers assenting to a stated
account and incidentally thereto, in some instances,
assenting erroneously to the number of cheques
alleged in the statement as correctly representing the
number chargeable. I see nothing, but the possible
something that might rest on the doctrine of estoppel,
not binding on the Crown, that could be considered if
the case were one between private persons or corpora-
tions, that in law could by any possibility support the
appellant's defence to this action. I think, therefore,
the appeal as to the Bank of Montreal against the
Crown must fail.

In regard to the rights of the appellants to recover
back from each of the third parties such respective
sums as either got by reason of their presentation for
payment of one or more of the forged cheques, there
arise some more difficult questions.

* Upon the facts presented in this case the right to
recover cannot rest on any implied guarantee.
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* 1907 Nor do I see how the contention, set up here for
BANK or the first time, that sub-section 2 of section 24 of the
MONTREAL "Bills of Exchange Act," 1890, as amended by 60 & 61
THE KING. Vict. ch. 10, entitles the appellants to recover can be
Idington J. maintained.

It seems to me that the liability covered by, if not
created by, this sub-section is only applicable to the
case of the forged indorsement of a genuine bill of
exchange. It surely never was intended to be ex-
tended to the case of a forged bill, which in law is no
bill.

The remaining ground taken on which to rest these
claims is the right to recover money paid by mistake.

Let us bear in mind that the action for money
had and received by means of which this right has
usually been asserted, rests upon the principle that
primd facie it is against equity and good conscience
that the party who received it should retain it, and
remember further that in many instances this primd
facie case is answered by virtue of conditions existing
at the time of payment, or subsequent events creating,
so to speak, a countervailing equity that would make
it against equity and good conscience to insist on the
return of the money.

A mere messenger, for example, receiving money
by mistake, and handing it over to his employer, occu-
pies a position that no one would think should render
him liable in an action for money had and received
once he has in good faith discharged his duty of pay-
ing it over. The banker collecting bills of exchange is
in somewhat the same position.

The whole business of bankers dealing with negoti-
able securities presents many phases somewhat anao-
gous to the cases of agency, wherein it would be in-
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equitable to ask for a return of the money from the 1907

very hand that received it. BANK 0F
MONTBEAL

The case here is clearly not that of an agent col- V.
lecting, but of a bank discounting what was a forgery, THE KINo.

but supposed to be a genuine bill, and placing to the Idington J.

credit of its customer the supposed value of such dis-
counted bill.

But when the question of pure agency is thus elim-
inated how much nearer are we to a solution of the
question before us?

Wherein does the actual position of the banker
when he has, for a trifling percentage given credit for
the proceeds of a discounted bill, substantially differ
from that of the mere agent?

The case of the East India Company v. Tritton (1)
was held to be a case of agency. But the reasoning
upon which the court proceeded was that when the
agent had received the money he had no anwser to his
principal, then asking it from him.

Apart from special rules of business the banker
may have relative to particular accounts or classes of
accounts, what answer can he make (to a demand by
his customer for the money credited to him), in the
absence of all knowledge or means of knowledge of
fraud, or wrong, and in face of the fact that the dis-
counted bill has been paid him, and the assurance thus
been given by the drawee that the bank may rely on
it? When the nature of the banker's business is thus
considered, his position in such a matter (even when
he is not acting as a mere agent), is such that he can
but seldom be supposed to have the money, paid him
by mistake, remain with him. The equity .to recover
it back soon ceases, as a general rule. The attempts

(1) 3 B. & C. 280.
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1907 to harmonize the requirements, in this regard, of rea-
BANK OF son and justice, with settled rules of law as set forth

3M0NTREAL.
M . in decided cases, may not have been uniformly suc-

THE KING. cessful.

Idington J. I will not venture upon the unnecessary task,
where so many have failed, of formulating as was done
in Cocks v. Masterman (1) a hard and fast rule applic-
able to all cases of the kind.

I have no doubt, however, that there are many
cases, including those in question here, where the
delay in discovery and consequent demand for recti-
fication, coupled with change of position by reason
of such delay, and the recipient banker having paid
over in good faith, and in due course of business the
moneys received in payment of forged bills, would
render it manifestly unjust that the bankers who were
in duty bound to pay such bills, if genuine, and made
the mistake of assuming them so, should recover as
claimed here.

The case of The Imperial Bank v. Bank of Hamil-
ton(2) has clearly rendered the hard and fast rule
laid down in Cocks v. Masterman (1) no longer a safe
guide, in the wide form there given, and possibly
shaken some other cases.

The result, however, leaves untouched the reason-
ing and principles of law upon which such equities as
arise here rest, and I think furnish an answer to the
appellants' claims in question.

It enables us to affirm that, in law, there is a wide
distinction between the cases, where of necessity the
money paid by mistake must pass from the hand re-
ceiving it, -and the cases where it has not and by reason
of the nature of the dealing is not intended to do so.

(2) (1903) A.C. 49.
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The Imperial Bank had in fact paid away its 1907

money to the forger before it presented the forged BANK OF
MONTREAL

cheque to the Bank of Hamilton. V.
The case did not give rise to any such equities as THE KING.

exist here. Idington J.

The judgment, as I read it, implies that notice of
the mistake must be given within a reasonable time,
and before loss has been occasioned by the delay in
giving it.

I need not repeat the fact in question here bearing
upon these points, for they are so fully and clearly set
forth by Mr. Justice Anglin in his judgment as to
render further attempted elucidation of them useless.

I think the appeals should be dismissed with costs.

MACLENNAN J. concurred with Gironard J.

DUFF J.-I agree for the reasons stated by Chief
Justice Moss in the court below.

Appeal dismissed with costs.
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Ritchie.
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1907 JOSIAH GILBERT .................. APPELLANT;

*Feb. 2j, 26. AND
*Feb. 28.

HIS MAJESTY THE KING .......... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF THE NORTH-

WEST TERRITORIES.

Criminal law-Practice-Crown case reserved-Reserved questions-
Dissent from affirmance of conviction-Appeal-Jurisdiction-
Criminal Code, 1892, ss. 742, 743, 744, 750-R.S.C. (1906), o.
146, as. 1013, 1015, 1016, 1024-Admission of evidence-Bes gests.

Evidence of statements made by a person, since deceased, immediately
after an assault upon him, under apprehension of further danger
and requesting assistance and protection, is admissible as part of
the res gest?, even though the person accused of the offence was
absent at the time when such statements were made. Reg. v.
Beddingfield (14 Cox 341); Rez v. Foster (6 C. & P. 325) and
Aveson v. Kinnaird (6 East 188) followed.

Statements not coincident, in point of time, with the occurrence of the
assault, but uttered in the presence and hearing of the accused
and under such circumstances that he might reasonably have
been expected to have made some explanatory reply to remarks
in reference to them, are admissible as evidence.

On the trial of an indictment for murder the evidence was that the
deceased had been killed by a gun-shot wound inflicted through
the discharge of a gun in the hands of the accused and the de-
fence was that the gun had been discharged accidentally.

Held, that. in view of the character of the defence and the evidence
in support of it, there could be no objection to a charge by the
trial judge to the jury that the offence could not be reduced by
them from murder to manslaughter but that their verdict should
be eithei for acquittal or one of guilty of murder.

Two questions were reserved by the trial judge for the opinion of the
court of appeal but he refused to reserve a third question, as
to the correctness of his charge on the ground that no objection
to the charge had been take at the trial. The court of appeal

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington,
Maclennan and Duff JJ.
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took all three questions into consideration and dismissed the 1907
appeal, there being no dissent from the affirmance of the con-
viction on the first and third questions, but one of the judges
being of opinion that the appeal should be allowed and a new T .
trial ordered upon the second question reserved. On an appeal. THE KIwa.
to the Supreme Court of Canada,-

The majority of the court, being of opinion that the appeal should
be dismissed, declined to express any opinion as to whether or
not an appeal would lie upon questions as to which there had
been no dissent in the court appealed from, but it was held,-

Per Girouard J.-That the Supreme Court of Canada was precluded
from expressing an opinion on points of law as to which there
had been no dissent in the court appealed from. McIntosh v.
The Queen (23 Can. S.C.R. 180) followed. Viau v. The Queen
(29 Can. S.C.R. 90) ; The Union Colliery Company v. The Queen
(31 Can. S.C.R. 81) and Rice v. The King (32 Can. S.C.R. 480)
referred to.

APPEAL from the judgment of the Supreme Court
of the North-West Territories, affirming the convic-
tion of the appellant at the trial on an indictment for
murder, upon a reserved case stated by the judge who
presided at the trial.

The case reserved was stated by the trial judge, Mr.
Justice Newlands, as follows:-

"STATED CASE."

"The above named Josiah Gilbert was charged be-
fore me with the murder of one Barrett Henderson
on or about the 15th day of August, A.D. 1906, near
Regina in this judicial district. The accused pleaded
not guilty and was tried before me with a jury at
Regina on the 13th, 14th, 15th and 16th days of No-
vember, 1906, and was convicted and sentenced to
death by hanging at Regina on the 18th day of Janu-
ary, 1907.

"At the trial the annexed evidence was admitted
after being objected to by counsel for the accused.

20

285



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 "After the verdict the counsel for the accused ap-

GILBERT plied to have the following questions reserved and I
V. have decided to reserve the same under section 937 of

THE KING.
.the Criminal Code for the opinion of the court.

"1. Weret the statementt; of the deceased made
while running towards Dick and Koch and thereafter
on joining them admissible?

"2. Were the statements made by the deceased to
McKinnon on arriving at the house on the deceased's
farm admissible?

"Said counsel for the accused also applied to have
the following question reserved:-

"3. Was the learned trial judge right in stating to
the jury in his charge that there was no evidence to
justify them in reducing the verdict from murder to
manslaughter and that the case warranted only a
verdict of murder or not guilty?

"In my charge to the jury I said, 'As far as man-
slaughter is concerned the Code states that culpable
homicide, which would otherwise be murder, may be
reduced to manslaughter if the person who causes
death does so in the heat of passion caused by sudden
provocation. As far as this case is concerned there
has been absolutely no evidence put before you of
provocation. As far as I can see in the case there is.
nothing that has been. given in evidence that would
justify a reduction of this charge from murder to
manslaughter. The verdict as far as I can see can
either be one of not guilty, or that of guilty of murder.
Those are the only two verdicts, as far as I can see,
that are open before you.'

"No objection was taken to this charge at the trial
so I declined to reserve this question."

"Regina, December 14th, 1906."

"I. W. NEWLANDS, J.S.C."
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After hearing the arguments of counsel, the court, 1907

in bane, affirmed the conviction, the opinion of the GHBEBT

court being unanimous as to the first and third ques- *

tions. Mr. Justice Wetmore dissented from the opin- THE KING.

ion of the majority of the court as to the points of law
involved in the second question.

His Lordship Chief Justice Sifton and their Lord-
ships Justices Newlands and Stuart concurred in the
following opinion delivered by His Lordship Mr. Jus-
tice Harvey.

HARVEY J.-"The accused was charged with mur-
der and tried by my brother Newlands with a jury
and convicted, and the matter now comes before this
court by way of a reserved case as 4o the admissi-
bility of certain evidence which was given on the
trial.

"Two men were passing near the scene of the
alleged murder about the time it was supposed to have
been committed and their attention was drawn to the
accused whom they saw running with something in
his hand, which they took to be a gun and which the
subsequent evidence shews was a gun. At almost the
same moment they heard a shout and saw the de-
ceased apparently fleeing from the accused and wav-
ing his hands and calling to them to stop. The gun
was dropped, but the pursuit continued until the de-
ceased reached the witnesses, and on his way to them
and when reaching them, he shouted more than once,
'Hold on, hold on; he shot me and he will shoot me
again. Hold on, boys, hold on.' The first question
which is reserved is whether the evidence of these
statements was properly admitted, and I am of the
opinion that this question should be answered in the

20%
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1907 affirmative. Apart altogether from whether the
GrIBERT words were uttered in the presence of the accused, it

* appears to my mind clear that the circumstances, in-
THE KING.

- cluding the utterance of the words used, were so
closely connected with the shooting as to be properly
admissible for, although the witnesses in question did
not hear the sound of a shot, another witness did hear
such sound and almost immediately after saw the two
men running as they were when they first attracted
the attention of the two witnesses first mentioned.

"The strongest case which could be referred to
against the admissibility of this evidence was Reg.

v. Bedingfield (1), in which Chief Justice Cock-
burn refused to receive the evidence of a statement
made by the deceased to a person whom she met after
coming out of the house where the accused was and
where the murder was alleged to have been committed.
It is easy to see a difference in principle between the
two cases. In the present case there was a continuity

of circumstances of which the shooting was part and
in which the accused was a participant, which did not

exist in the Bedingfleld Case (1). So that for the pur-
pose of this case it is not necessary to dissent from

Chief Justice Cockburn's view though some of the text

writers, Taylor, par. 583; Phipson, p. 49, express the

view that he interpreted the rule too strictly.

"In Rex v. Foster (2) the court, consisting of three

judges, held as admissible a statement made by the

deceased in answer to a question by a witness who did

not see the act which was the cause of the death but

came up after. This case appears to have been ac-

cepted as authoritative, and the principle is given by
Taylor, par. 583, as follows: "The principal points

(2) 6 C. & P. 325.
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for consideration are, whether the circumstances and 1907

declarations offered in proof were so connected with G.BERT
the main fact under consideration as to illustrate its V.

TE KINo.
character, to further its object or to form in conjunc- -

tion with it one continuous transaction."
"It appears to me beyond question that the present

case falls within this principle and the authority of
Rex v. Foster (1).

"The second question reserved is as to the admissi-
bility of evidence of an expression of the deceased at
a later time and in no way connected with the res
gesta. An exchange of conveyances was being made
by the deceased and the accused, and the witness
states that while the deceased was being helped by
him across, he turned around and saw the accused who
was about five or six feet behind, whereupon 'he made
a big jump into the buggy and said, 'Don't let him
knife me."

"This utterance appears to me to be nothing more
than an unequivocal exclamation indicating fear of
injury from the accused on the part of the deceased.
The principle on which an exception to the rule that
hearsay evidence is inadmissible is made in the case
of statements made in the hearing of an accused, or in
a civil case in the hearing of an opposite party, is
that he has an opportunity of denying it, and if he
fails to do so, it is some evidence as against him of the
truth of the statement. When one considers that the
utterance in question is not a statement of fact at all
and is not susceptible of denial by the accused, it is
at once evident that the principle has no application
and at the same time the principle of exclusion as
hearsay has no application. The question appears to

(1) 6 C. & P. 325.
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1907 me to be one then simply of whether the state of mind
GIBERT of the accused in this respect is material, and if it is,

V. there is no rule as far as I am aware that requires
THE KING.

- the exclusion of this remark. It seems to me that the
evidence of the witness when he said that when de-
ceased saw accused near him 'he made a big jump
into the buggy' stands in exactly the same position
as the evidence of what deceased said, for each indi-
cates the same thing, viz., fear of accused, and noth-
ing more except that the spoken words are less equi-
vocal than the act.

"The charge is one of deliberately shooting the de-
ceased while the defence is that the shooting was
purely accidental. If it were shewn that after the
shooting the state of mind of the man shot were one
of friendliness to the accused, it surely would be
deemed to have an important bearing on the question
in issue, and in the same way evidence indicating
aversion and fear have as important a bearing in the
opposite direction. Wigmore, in his work on Evi-
dence, points out very fully the difference between the
admission of utterances as proof of the truth of the
facts stated and their admission to prove a state of
mind which he terms their circumstantial use as op-
posed to the other or testimonial use, and states, in
par. 1790, that to the use circumstantially the hearsay
rule makes no opposition 'because the utterance is not
used for the sake of inducing belief in any assertion
it may contain.'

"For the reason stated I am of opinion that this
evidence was properly admitted.

"A third question, though not reserved, was argued
by counsel, viz., that the learned judge erred in charg-
ing the jury that there was no evidence to justify them
in finding a verdict of manslaughter.
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"No one gave evidence of the actual shooting except 1907

the accused himself, and his evidence and evidence of GHBEBT

admissions made by him before the trial was the only "
THE KfING.

evidence of the actual occurrence. These all concurred T

in maintaining that the shooting was purely acci-
dental. If the jury had believed this evidence, the
only verdict they could have found would have been
one of acquittal; but if they did not believe it, the
only conclusion from the evidence was that the shoot-
ing having been established the intention to effect the
natural consequence of the act existed and that the
act was one of murder. It is quite easy to see that a
hypothesis could be advanced that the actual facts
made the case one of manslaughter, but that the ac-
cused, being the only eye witness of the shooting,
determined to concoct a story which would enable
him to escape the consequence of even that act; but
this would be simply a hypothesis, and the jury were
bound to bring in a verdict on the evidence and not
on hypothesis. I am of opinion that the judge's
charge was right in this respect.

"In the result therefore the learned trial judge's
rulings on the two questions reserved and on the other
question which was argued should be confirmed and
the conviction should be affirmed."

The opinion of Mr. Justice Wetmore was delivered,
as follows:-

WETMORE J.-"I agree with my brother Harvey
that the evidence of the statements made by the de-
ceased Henderson to the witnesses Koch and Dick
while coming towards them and after he arrived there
was properly admitted as being part of the res gestw.
I also agree that there was no misdirection in the case.
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1907 But I am of opinion that the statement made by the
GILBERT deceased and testified to by McKinnon, namely,

V. 'Don't let him knife me,' was improperly received
THE KING. in evidence. This statement was offered in evidence

as a statement made in the presence and hearing of
the ac'cused and only upon that ground. It was not
pretended that it was admissible on any other ground.

Evidence of this character is admissible because the
jury or judge of fact is able to draw an inference
from the conduct, the language, or the silence of the
other party in whose presence and hearing the state-
ment is made. Evidently, if the statement was not
heard by such party, no inference could be drawn
from his conduct, language or silence. In this case
I may say that any reference that might be drawn
was to be drawn from the silence of the accused. In
order to render such testimony admissible I think
that the judge ought to be thoroughly satisfied that
the party accused heard the statement. I will con-
cede that, ordinarily, if it is established that the state-
ment was made in the presence of the accused and
that he was at such a distance at the time that the
statement would likely be heard by him, this would
be sufficient to admit the evidence of the statement.
But if the circumstances are of such a character that
render it possible that the statement might not have
been heard by him or render it doubtful whether it
was heard by him, evidence of the statement ought
not to be received. In this case the witnesses Koch
and Dick were not very far distant from where the
deceased and the accused were at the time the state-
ment was made, and I think they would have been
likely to hear it. Now, if they did not hear it, I
think it is open to doubt whether the accused heard
it. I am not prepared, however, to state that I would.
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hold that the evidence of this statement was impro- 1907

perly received if there was nothing further in the case GHBERT

than what I have stated. But it was developed at a
THE KING.

subsequent stage of the proceedings that the accused -

was hard of hearing, and he distinctly swore that he
did not hear the statement made by the deceased and
testified to by McKinnon. This state of facts having
come out, in my opinion rendered the testimony of
McKinnon as to the statement inadmissible, or in
other words improperly received. It is urged
that inasmuch as the testimony when received
was admissible, it is not rendered inadmissible
by testimony subsequently given. I dissent from
that proposition. If testimony of this character
is received under a mistaken apprehension of facts
it must be considered none the less inadmissible if
future developments of facts shew that it ought not
to have been admitted. In a case of that sort I am
of opinion that either the jury should be discharged
from giving a verdict or the objectionable testimony
expressly withdrawn from their consideration by the
trial judge. I am inclined to think that the latter
course would have been quite sufficient for the pur-
pose. It was further urged that nolubstantial wrong
or miscarriage was occasioned by the admission of
this testimony. I cannot accede to this proposition
either. It is very difficult to state what will or will
not influence the mind of a juryman. The remark
'Don't let him knife me' had no direct reference to the
shooting; it must be remembered that when the re-
mark was made the accused had no gun with him and
a remark such as 'Don't let him shoot me' would not be
pertinent as he had no means of shooting. The words,
'Don't let him knife me' might be pertinent however,
and it was a remark from which a juryman might
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1907 infer 'Don't let this man who shot me, as I told you,
GILBERT knife me.' Nor can I bring my mind to the conclusion

V* that this was a mere exclamation of fear alone.
THE KING.

Doubtless it was an exclamation of fear, but it was
an exclamation which not only expressed fear but
expressed fear of the accused. I am of opinion, for
the reasons above stated, that the conviction should
be quashed and a new trial ordered."

Chrysler K.C. and James Balfour for the appellant.
The statutory provisions affecting the case are to be
found in the "Criminal Code, 1892," sections 742,
743, 744 and 750, and in the new Code as consolidated
in the Revised Statutes of 1906, sections 1013, 1015.
1016 and 1024.

The court of appeal, the Supreme Court of the
North-West Territories, in banc, was not unanimous
in affirming the conviction, Mr. Justice Wetmore
being in favour of allowing the appeal and ordering
a new trial; therefore, we comply with the condition
of section 742 of the old Code. We come to this court
upon a judgment as entered there and we appeal
against the affirmance of the conviction by a judg-
ment which was not unanimous; it is of no conse-
quence what- might have been the individual reasons
of any of the judges for their opinions which led to
that judgment.

We refer to the Queen v. Cunningham(1), which
is referred to in McIntosh v. The Queen (2), by Tasche-
reau J., at page 185. The question has been since
discussed in the case of Viau v. The Queen(3), in the

(1) Cout. Dig. 401; 18 N.S. (2) 23 Can. S.C.R. 180.
Rep. 31; Taschereau (3) 29 Can. S.C.R. 90.
Criminal Law (3 ed.),
page 866.
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judgment of the court by Taschereau J. In the pre- 1907

sent case the third question, although not reserved, G.BERT

was argued- and decided in the court below which .
THE KINo.

treated the point of procedure as having been waived. -

See also Rice v. The King (1), per Strong C.J.
We rely upon Reg. v. Bedingfleld(2), on which

Lord Cockburn subsequently wrote a pamphlet which
will be found in the Law Journal for 1880, at page
5. See also Best on Evidence(3). Archbold in his
work on Criminal Evidence, concludes that Reg. v.
Bedingfield (2), was affirmed by the decision in God-
dard's Case(4). See also remarks on Rex v. Foster
(5), in Roscoe on Criminal Evidence (6), and cases
discussed at pages 48 and 49; Reg. v. McMahon(7);
Eastman v. Boston & Maine Railroad Company(8);
Vicksburg and Meridian Railroad Company v.
O'Brien (9), and Greenleaf on Evidence (10), at pages
192 and 262.

Latchford K.C. for the respondent.

CHIEF JUSTICE :-The appellant in this case was
tried at Regina, Province of Alberta, in the month
of November, 1906, and found guilty of the murder
of one Barrett Henderson; thereupon he was sen-
tenced to death.

The learned judge before whom the case was tried,
at the request of counsel for the prisoner to reserve
some questions as to the admissibility of evidence,

(1) 32 Can. S.C.R. 480. (6) 12 ed., pp. 23, 24.
(2 14 Cox, 341. (7) 18 O.R. 502.
(3) 10 ed., p. 410. (8) 165 Mass. 342.
(4) 15 Cox 7. (9) 119 U.S.R. 99.
(5) 6 C. & P. 325. (10) Vol. I., 16 ed.
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1907 stated a special case for the opinion of the court of
GmBEBT appeal. The questions reserved for the opinion of

V. the court were:
TRE KING.

The Chief 1. Were the statements of the deceased made while running to-
Justice. wards Dick and Koch and thereafter on joining them admissible?

- 2. Were the statements made by the deceased to McKinnon on
arriving at the house on deceased's farm admissible?

The counsel for the accused also applied to have
the following question reserved:

3. Was the learned trial'judge right in stating to the jury in his
charge that there was no evidence to justify them in reducing the
verdict from murder to manslaughter and that the case warranted
only a verdict of murder or not guilty?

The judge in the case, as reserved, says:

In my charge to the jury I said: "As far as manslaughter is con-
cerned the Code states that culpable homicide, which would other-
wise be murder, may be reduced to manslaughter if the person who
causes death does so in the heat of passion caused by sudden provo-
cation. As far as this case is concerned there has been absolutely
no evidence put before you of provocation. As far as I can see in
the case there is nothing that has been given in evidence that would
justify a reduction of this charge from murder to manslaughter.
The verdict, as far as I can see, can either be one of not guilty or
that of guilty of murder. Those are the only two verdicts, as far
as I can see, that are open before you.

No objection was taken to this charge at the trial so I declined
to reserve this question.

The court of appeal, Wetmore J. dissenting, held
that the statements made by the deceased to McKinnon
on arriving at the house on the deceased's farm were
admissible. The court was unanimously of opinion
that the statements made by deceased while running
towards Dick and Koch and after joining them were
properly admitted and also that there had been no
misdirection.

A question was raised here as to whether an appeal
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lies to this court on the question reserved as to which 1907

there was no dissent in the court of appeal, but as we GILBERT

all agree that the appeal should be dismissed we do not V.
. TIIF KING.

think it necessary to express any opinion on that -

point of practice nor as to whether or not the ques- The hief
Justice.

tion of misdirection was ever properly before the -

court below. Section 1016, Criminal Code; McIntosh
v. The Queen(1).

The first statement of the deceased was made im-
mediately after the assault. The only evidence as to
the actual shooting was given by the accused, but a
witness, Vine Brooks, heard the sound of a shot and
immediately afterwards saw two men whom she de-
scribes as running away from the barn one apparently
pursuing the other. Koch and Dick to whom the
statement admitted in evidence was made were pass-
ing on the highway not far from the barn in which
the fatal shot was fired. When first seen by the wit-
nesses the accused was running through the field with
something in his hand, which subsequent evidence
shews was a gun, and, almost immediately, their at-
tention was drawn to the deceased who was running
from the accused towards them shouting, as they
afterwards ascertained, for protection. The pursuit
continued, although the gun was dropped by the ac-
cused, until the deceased reached the witnesses when
he shouted to them several times as he approached-

Hold on, hold on, he shot me and he will do it again; hold on
boys, hold on.

When Koch and Dick were examined their evidence
as to what occurred under these circumstances when
the deceased approached them and immediately there-

(1) 23 Can. S.C.R. 180, 185.
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1907 after when with them in the vehicle was objected to.
GMBERT . The trial judge held it to be admissible and his ruling

HEI. was sustained by the unanimouis judgment of the
THE KING.

T i court of appeal, and, as was intimated at the close of
The Chief

Justice. the argument here, we entertain no doubt that the
evidence was properly admitted.

At the trial, in the court of appeal and at the argu-
ment here, counsel for the accused relied in support
of their objection on the case of Reg. v. Bedingfield(1),
wherein the admissibility of this kind of evidence was
discussed and Cockburn, C.J. excluded all testimony
of declarations after the act was done. This ruling
was much criticized at the time and led to a vigorous
discussion of the whole subject by Judge Pitt Taylor,
in England, and Professor Thayer, in the United
States, in the course of which the chief justice issued
a pamphlet in defence of his ruling wherein he de-
fines the term res geste:

Whatever act, or series of acts, constitute, or in point of time
immediately accompany and terminate in, the principal act charged
as an offence against the accused, from its inception to its consum-
mation or final completion, or its prevention or abandonment,-
whether on the part of the agent or wrong-doer in order to its per-
formance, or on that of the patient or party wronged, in order to
its prevention,-and whatever may be said by either of the parties,
during the continuance of the transaction, with reference to it, in-
cluding herein what may be said by the suffering party, though in the
absence of the accused, during the continuance of the action of the
latter, actual or constructive,-as e.g., in the case of flight or applica-
tions for assistance,-form part of the principal transaction, and may
be given in evidence as part of the res gestw, or particulars of it.

There can be no doubt that under this definition
the statement of the deceased to Koch and Dick would
be admissible as

(1) 14 Cox 341.
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having been used under the apprehension of further danger and when 1907
asking for assistance and protection even if the accused was absent.

GILBERT
9.

It will be observed further that in the Bedingfield THE KING.

Case (1) when the woman Eliza Rudd came out of The Chief
the house with her throat cut all action on Beding- Justice.

field's part had ceased and she was not fleeing as in
the present case from her assailant.

In Rex v. Foster(2), the court, consisting of three
judges, held as admissible a statement made by de-
ceased in answer to a question by a witness who did
not see the act which was the cause of the death but
came up after.

The case of Aveson v. Lord Kinnaird(3) bears
strongly upon the point, Park J. and Patterson J.
concurring. In that case Lord Ellenborough said

if at the time she fled from the immediate personal violence of the
husband I should admit what was said.

The admissibility of the second statement to
McKinnon is not so clear. It was made under these
circumstances: After the deceased running up to
Koch and Dick in the road where they were joined
by Gilbert had given his first explanation of the shoot-
ing and asked for their protection; the parties then pre-
sent separated, Koch and Gilbert going to the latter's
barn to get his team while Dick and the deceased went
over to the shack in which Henderson lived with his
hired man McKinnon who, on their arrival, very
naturally asked for an explanation of the occurrence
which has not been given in evidence. Subsequently,
however, Gilbert appeared on the scene with Koch;
then ensues a conversation with McKinnon during the

(1) 14 Cox 341. (2) 6 C. & P. 325.
(3) 6 East 188.
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1907 course of which Gilbert attempted to explain that the
GILBERT shooting was due to an accident. The deceased who

THE ING. was being placed in a buggy, to be conveyed to the hos-
Thhief pital at Regina for medical treatment, perceiving the
Justice. accused who stood about six feet away from him made

a jump exclaiming, "Don't let him knife me."

It has been argued that this statement of the de-
ceased is not admissible as part of the res gestse not
being coincident in point of time with the main facts
to be proved. However that may be we are all of
opinion that the words spoken on this occasion are
admissible on the ground that they were uttered in
the presence and hearing of the accused, and under
such circumstances, in the light of what he had pre-
viously stated to McKinnon, that he might have been
reasonably expected to make some answer or remark
in reply thereto or explaining that his proximity to
deceased did not involve any such danger as he
seemed to feel.

The presumption, even taking the previous state-
ment of counsel as to the condition of accused's hear-
ing as a fact, would be that he might reasonably be
presumed to have heard. And the learned and care-
ful trial judge has in the exercise of a discretion
vested in him decided the preliminary fact and al-
lowed the evidence on the ground that the necessary
conditions had been fulfilled.

The later statement of accused when giving evi-
dence denying having heard the statement, could not
have any effect on the previous ruling or become a
test of its correctness.

The charge in view of the character of the defence
and evidence in support of it cannot be complained
of in so far as we can express an opinion in the ab-
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sence of the text of the charge which is not before 1907

us. GILBEBT

There was no case of culpable homicide of less de- W*
THE KING.

gree than murder presented on the evidence. And TheChief

the accident testified to by the accused would have, Justice.
if credited, entitled him to acquittal.

The appeal should be dismissed.

GIROUARD J.-Following the decisions of this court
in McIntosh v. The Queen (1) ; Viau v. The Queen(2) ;
The Union Colliery Co. v. The Queen (3) ; Rice v. The
King (4), I feel that I have no jurisdiction to express
any opinion upon the points of law involved in ques-
tions one and three. It was decided in those cases
that no appeal lies to this court on questions as to
which there was no dissent in the court of appeal.
For that reason I agree that the appeal must be dis-
missed as to those two points.

As to the second question, I concur in the reasons
given by the learned Chief Justice. I wish to add
merely a word. The trial judge was undoubtedly the
sole judge as to the admissibility of the statement or
exclamation to McKinnon. He could not suppose
that the prisoner, when standing within four or five
feet, did not hear it. When, subsequently, the pris-
oner, being examined, disclosed the fact that he did
not hear the deceased, the counsel for the prisoner
does not appear to have requested the trial judge to
leave the veracity of this statement to the jury. Per-
haps he did, and it may be that the judge left the
question to the jury. We have no means of knowing.
At all events, the point is not reserved, and is not even

(1) 23 Can. S.C.R. 180. (3) 31 Can. S.C.R. 81.
(2) 29 Can. S.C.R. 90. (4) 32 Can. S.C.R. 480.
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1907 mentioned by the learned judge. I, therefore, believe
GHLBERT that, as to this second question also, the appeal should

V be dismissed.
THE KING.

Girouard J.
DAVIES, IDINGTON, MACLENNAN and DUFF JJ. con-

curred with the Chief Justice.

Appeal dismissed.

Solicitor for the appellant: James Balfour.

Solicitors for the respondent: Latchford & Daly.
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THE SHIP "D. C. WHITNEY" (DE- APPELLANT; 1906
FENDANT)........................

*Nov. 20, 21.
AND

1907
THE ST. CLAIR NAVIGATION

COMPANY AND THE SOUTHERN *Feb. 19.

COAL AND TRANSPORTATION RESPONDENTS.

COMPANY (PLAINTIFFS) ........

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

TORONTO ADMIRALTY DISTRTCT.

Admiralty law - Foreign bottoms - Collision in foreign waters -
Jurisdiction of Canadian courts.

A foreign vessel passing through waters dividing Canada from the
United States under a treaty allowing free passage to ships of
both nations is not, even when on the Canadian side, within
Canadian control so as to be subject to arrest on a warrant from
the Admiralty Court.

A warrant to arrest a foreign ship cannot be issued until she is
within the jurisdiction of the court.

Quere. Have the Canadian Courts of Admiralty the same jurisdic-
tion as those in England to try an action in rem by one foreign
ship against another for damages caused by a collision in foreign
waters ?

Judgment of the Exchequer Court, Toronto Admiralty District (10
Ex. C.R. 1) reversed, Idington J. dissenting.

APPEAL from a judgment of the local judge for
the Toronto Admiralty District of the Exchequer
Court of Canada (1) in favour of the plaintiffs.

The action arose out of a collision between the
ship "D. C. Whitney" and the ship "Monguagon,"

*PRESENT: -Fitzpatrick C.J. and Davies, Idington, Maclennan
and Duff JJ.

(1) 10 Ex. C.R. 1.
21%
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1906 owned by the St. Clair Navigation Company, and

THE SHI upon which there was a cargo of coal owned by the

,, Southern Coal and Transportation Company, on the
V night of the 28th of November, 1901, at the Baltimore

ST. CLAIR
NAVIGATION & Ohio coal dock at Sandusky in the State of Ohio,

. one of the United States of America.

The following facts are admitted:

(a) The ship "Monguagon" was lying securely
fastened at the Baltimore & Ohio dock with about
three-quarters of a cargo of coal which she had taken
on board awaiting to be supplied with the balance of
the cargo on the following morning.

(b) The "D. C. Whitney" was coming into the
Port of Sandusky light claiming to be making for the
same dock.

(c) The steamer "D. C. Whitney" came into col-
lision with the "Monguagon," her bow striking the
stern of the "Monguagon" with sufficient force to
part her line and drive her some three hundred feet
forward where her bow went ashore and she shortly
afterwards sank.

(d) The owners of the "Monguagon," the St. Clair
Navigation Company, are an incorporated company,
incorporated under the laws of the State of Michigan.
The ship "Monguagon" is an American bottom; the
other plaintiff, the Southern Coal and Transportation
Company, is an incorporated company, incorporated
under the laws of West Virginia, and the Inland Star
Transit Company is a company incorporated under
the laws of the State of Ohio and the ship "D. C. Whit-
ney" is an American bottom.

The plaintiffs in their claim allege that the colli-
sion occurred through the negligent navigation of the
"D. C. Whitney;" the "Monguagon" was lying along-
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side the dock and having all necessary lights required 1906

in that condition displayed. THE SHIP

"D. 0.The "D. C. Whitney" for a defence claim that the WHITNEY"

trial court had no jurisdiction to try the case for the SV.
reasons before set forth that the ship and parties to the NAVIGATION

Co.
action were all Americans and the collision occurred -

in American waters; that the damages were due to
inevitable accident; that the "Monguagon" did not
exhibit proper and sufficient lights and did not have a
proper and sufficient watch on deck making an effort
to avoid the collision or to lessen the consequences
thereof; and that the "Monguagon" had no business
at the said dock and should not have been there.

The ship "D. C. Whitney" was found in Canadian
waters and she was seized on a process issued out of
the Toronto Admiralty District of this court, by a
marshall of this court or by a deputy marshall of this
court at or near Amherstburg, Ontario, and in Cana-
dian waters.

The defendants, the owners of the "D. C. Whit-
ney," consequently provided a bond in which the
bondsmen submitted to the jurisdiction of this court
and agreed to abide by any judgment that might be
recovered against the ship "D. C. Whitney."

The local judge held that the court had jurisdic-
tion and the action was tried, resulting in a judgment
for plaintiffs, the damages being assessed by a referee.
The defendants appealed to the Supreme Court of
Canada.

V. D. McPherson for the appellants. The learned
counsel contended first that the jurisdiction of the
Exchequer Court in Admiralty was derived wholly
from "The Colonial Courts of Admiralty Act, 1890,"
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1906 and "The Canada Admiralty Act, 1891," and was
THE SHIP thereby limited to cases of Canadian ships in Cana-

"D. C.
WHITNEY dian waters. Secondly, even if the court had juris-

V. diction it should not be exercised in a case like this
ST. CLAIR

NAVIGATION where the parties could resort to their own courts,
Co

citing The "Ida" (1) ; The "Belgenland" (2).

Hanna for the respondents.

THE CHIEF JUSTICE.-I am of opinion that the
appeal should be allowed.

DAVIES J.-This was an action in the Toronto Ad-
miralty District of the Exchequer Court of Canada,
commenced on the 30th day of October, 1902, by a
writ of summons in rem against the ship "D. C.
Whitney."

The summons was subsequently amended as to the
names of the plaintiffs and a copy of the amended
summons served upon the captain of the ship on the
24th day of November, 1902, some two days after she
had been arrested under a warrant of arrest.

The affidavits which led the warrants were sworn
to in Detroit, United States, on the 10th, 12th and
13th days of November, by the respective secretaries
of the two plaintiff companies, the owners, respec-
tively, of the ship and cargo of the ship "Monguagon."

These affidavits simply state that the plaintiffs,
respectively, had claims as owners of the ship and
cargo against the ship "D. C. Whitney" for damages
for collision in a certain amount and that the colli-
sion occurred on the 27th November, 1901, in the port

(1) 1 Lush. 6. (2) 9 Fed. Rep.576; 114U.S.
R. 355.
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of Sandusky in the State of Ohio. No statement is 1907

made that the ship "D. C. Whitney" was, at the time THE Snip
"D. C.of the making of the affidavit, in Canadian waters or WHITNEY"

within the Canadian jurisdiction, or that its owners .
ST. CLAIB

or any of them resided or were domiciled in Canada NAVIGATION

nor could, of course, any such statement have been
made, under the facts. Davies J.

The warrant itself must either have been issued
on the 13th or 14th of November, as the ship was
arrested under it on the latter date. The warrant is
not returned with the papers, it appearing by the
affidavit of the officer who arrested the ship that he
served the original as well as the copy upon the
captain.

As appears by the record and as admitted on the
argument, both ships were American bottoms and
registered and owned in the United States, and the
Inland Star Transit Company, the owner of the ship
"D. C. Whitney," as also the plaintiff companies, were
all American corporations carrying on their business
in the United States.

At the time of her arrest, the "D. C. Whitney"
was on a voyage from one port of the United States
to another port of that country, and had actually en-
tered the River Detroit on her voyage and was
arrested in that river nearly opposite the Town of
Amherstburg.

The channel of the river where she was sailing
when arrested was on the Canadian side of the inter-
national line and ran between the Canadian shore and
an island on the river belonging to Canada and was,
in fact, Canadian waters.

The ship had not entered and it was not pre-
tended that she was entering any Canadian port or
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1907 haven or doing anything else than exercising her right
THE SHIP of innocent passage up the river.

"D. C T
WHITNEY" The waters where she was arrested are by the

ST. CLA& seventh section of the Ashburton Treaty of 1842 made
NAVIGATION between Great Britain and the United States declared

Co.
- to be equally free and open to the ships and vessels

Davies J. of both countries. The article reads as follows:

Article VII. It is further agreed that the channels in the River
St. Lawrence on both sides of the Long Sault Islands and of Barn-
hart Island, the channel in the River Detroit on both sides of
the island Bois Blanc, and between that island and both the Ameri-
can and Canadian shores, and all the several channels and passages
between the various islands lying near the junction of the River St.
Clair with the lake of that name, shall be equally free and open
to the ships, vessels and boats of both parties.

The ships which collided, therefore, being both
American ships, the owners companies incorporated in
the United States, not doing business in Canada and
the collision having occurred in the harbour of San-
dusky, State of Ohio, the only pretence for the exer-
cise of jurisdiction on the part of the Toronto Vice
Admiralty Court was the presence of the "D. C. Whit-
ney" in one of the channels of the Detroit River, on
the Canadian side of the international boundary line,
while in the exercise of her right of innocent passage
along that channel on her voyage to and from Ameri-
can ports. The defendant appeared under protest and
subsequently pleaded that the court had no jurisdic-
tion under the circumstances, and again, at the open-
ing of the trial, formally took the objection, the evi-
dence being received subject to it.

The local judge in admiralty held, after argument,
that he had jurisdiction to hear the case, relying upon
certain English decisions quoted in his judgment,
which do not, however, in any way touch the ground
on which I think our judgment must rest.
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Without, however, dealing with the general juris- 1907
diction of the admiralty or expressing any opinion as THE SHIP
to whether or not "The Canadian Admiralty Act of "D, C,WHITN[EY"

1891" imposes any limitation upon the extent of the V.
ST. CLAIR

jurisdiction of the court thereby created, as argued NAVIGATION.
Co.

by Mr. Macpherson, or whether the powers and juris- -

diction of this colonial court are not rather those con- Davies J.

ferred by the Imperial Act, "The Colonial Courts of
Admiralty Act, 1890," as maintained by the judgment
appealed from, I am of the opinion that, under the cir-
cumstances of this case, jurisdiction never attached.

This is not a personal action but one entirely in
rein, and while it is enough to confer jurisdiction in
an action in rem that the property should be in the
lawful control of the state under the authority of
which the court sits, and that the sovereign authority
has conferred jurisdiction as stated by Lord Chelms-
ford in the case of Castrique v. Imrie(1), at page 446,
I do not think that the "D. C. Whitney," a foreign
ship, while sailing from one port of a foreign country
to another port of that country and passing through, in
the course of her voyage, one of the channels declared
by convention or treaty to be equally free and open to
the ships, vessels and boats of both countries, can be
said to be within any jurisdiction conferred on any
Canadian court by the sovereign authority in the
control of the Dominion of Canada, even though that
channel happened to be Canadian waters.

If the res had entered into any of the ports, har-
bours or havens of Canada for safety, shelter or com-
mercial purposes of any kind, she might then fairly
be said to have submitted to any Admiralty jurisdic-
tion the courts of Canada had a right to exercise

(1) L.R. 4 H.L. 414.
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1907 towards her. In such case, the point argued by Mr.
TuE SHIP Macpherson as to the limited character of the admir-

WHINY,, alty jurisdiction conferred upon the Exchequer Court
V* of Canada might have arisen.

ST. CLAIR
NAVIGATION In the facts and circumstances of this case I doCo.

not think it does arise. At the time the suit originated
Davies J. and the summons in rem issued, and also when the

affidavits which led the warrant issued and at the
time of the issue of the warrant also, I cannot see how
there could be a pretence of jurisdiction. Neither
owners nor ship were, at any of these times, within the
limits of Canada or the waters thereof. The wrong-
doing for which she was arrested took place (if at all)
in a foreign port a year previously, and the ship's
arrest while exercising her right of innocent passage
in Canadian waters in accordance with the treaty
rights of her nation from one foreign port to another
cannot, of itself, justify the attempted exercise of
jurisdiction.

The summons, the affidavits and the warrant were
all issued and made before even the ship came into
Canadian waters.

To uphold this exercise of jurisdiction, therefore,
we should be obliged to hold that the moment after a
collision takes place in any part of the world, whether
within or without the British Empire, each and every
vice admiralty court throughout the Empire is immed-
iately seized of jurisdiction over the case and a suit
may be instituted in any of them at the instance of
one of the colliding ships against the other even if
both are foreign bottoms and owned by foreigners and
the collision took place in a foreign port or river and
that, in such suit, warrants to arrest may be issued
ready to be executed in case the offending ship after-
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wards came within the territorial waters of the 1907

colony, Dominion or place whose court so assumed THE SHIP
"D. C.jurisdiction and that such warrants may be executed WHcTNEY"

afterwards if and when such ship comes within those ST.
S.CLATE

waters. NAVIGATION

Co.
Nay, we would have to go further and hold that C

the arrest of the ship would be legal even if she was Davies J.

exercising her right of innocent passage through the
territorial waters.

I do not think that that is the law. Jurisdiction
only attaches over the res when it comes or is brought
within the control or submits to the jurisdiction of the
court and not till then. Such jurisdiction does not exist
against a ship passing along the coast in the exercise
of innocent passage or through channels or arms of
the sea which, by international law or special conven-
tion, are declared free and open to the ships of her
nationality, unless expressly given by statute. I do
nor think it is possible successfully to argue that the
right to initiate an action, make affidavits and issue
a warrant, can exist before the foreign ship even
comes within our territorial jurisdiction.

The jealousy with which Parliament legislates on
such a question is to be seen in the legislation of the
Imperial Parliament, section 688 of the "Merchant
Shipping Act, 1894," authorizing a foreign ship which
has injured a British ship or property in any part of
the world, to be detained if found within three miles
of the coasts of the United Kingdom, so as to compel
her owners to abide the result of any action in the
courts of that kingdom. See observations of Lord
Chief Justice Cockburn in The Queen v. Keyn(1), at
pages 218 and 219.

(1) 2 Ex. D. 63.
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1907 But where is the law authorizing the arrest or
THE Sale detention of a foreign ship while passing within three

"D. C.
WHITNEY" miles of the coast for injuries alleged to have been

ST. AIR done by such ship to another foreign ship outside of
NAVIGATION the British territorial waters? Supposing one of the

Co.
great foreign transatlantic steamers collided with an

Davies J.Z
' American ship while going out of the harbour of New

York on her way to Antwerp or some other foreign
port. Could it be contended seriously that the several
vice admiralty courts of Nova Scotia and Newfound-
land immediately became seized of jurisdiction over
the collision and that the owners of the injured ship
could at once issue warrants of arrest in these courts
and seize the liner if, perchance, she came afterwards
within three miles of the coast of either that province
or that colony? And yet the argument as to jurisdic-
tion in this case, if sound, must go that far. It does
not seem to me, with great respect, open to serious
argument.

It is not necessary to discuss the question raised
as to the jurisdiction of the court over the owners of
the res until and unless they were served within the
jurisdiction because no service was made or attempted
to be made on such owners nor indeed was any appli-
cation made to serve them abroad.

The plaintiff relied upon his arrest of the ship as
sufficient to give jurisdiction so far as the res was
concerned.

On the question of personal service out of the jur-
isdiction, the cases seem conclusive that neither under
the old law nor under the rules under the "Judicature
Act" would the court have possessed jurisdiction in
personam over the owners of the res, unless they could
have been served within the territorial jurisdiction
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and this even in the case where a foreign ship collided 1907

with and injured a British ship on the high seas. In THE SHIP
"D. C.

re Smith (1), and The "Vivar" (2). WHITNEY"

I am of opinion that the affidavits were made and ST.
the warrants issued in the case before jurisdiction NAVIGATION

attached; that the arrest was, under the circum-
stances, illegal; and that the defendant, appearing Davies J.

under protest and objecting to the jurisdiction, was
within and protected his rights; that the Toronto Ad-
miralty District Court had no jurisdiction over the
case and that the case, on that ground, should have
been dismissed.

The appeal should be allowed with costs in both
courts.

IDINGTON J. (dissenting).-The appellant has been
properly found, as I think, by the learned judge, upon
the facts, liable for having run against and sunk a
vessel of respondents moored in the harbour of San-
dusky, in the State of Ohio.

The proceedings were had in the Toronto Admir-
alty District of the Exchequer Court of Canada. They
were begun by a writ of summons issued on the 30th
of October, 1902, and the appellants' ship was arrested
on the 14th of November, 1902, by the sheriff of Essex,
in the Province of Ontario and within the Toronto Ad-
miralty District.

The arrest was made in one of the channels of the
Detroit River. The channel in question is wholly
within Canada, being bordered both on the east and
west sides by Canadian soil.

The appearance was entered herein by the appel-
lants' solicitor on the 29th November, 1902. He served

(1) 1 P.D. 300.
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1907 the plaintiffs' solicitors with notice thereof, of which,
THE SHIP omitting the style of cause, the following is a copy:

"D. C. Z

WHITNEY"

S AIRTAKE NOTICE that I appear under protest for the ship
NAVIGATION "D. C. Whitney," of Cleveland, Ohio, in this action.

Co. Dated at Toronto, this 29th day of November, A.D. 1902.

Idington J. W. D. MCPHERSON,
Solicitor for defendant,

The preliminary act of the respondents is dated at
Windsor, 8th December, 1903. That of the appellant
is not dated and appears as a notice addressed to the
respondents and their solicitor. It contains no allu-
sion to the protest as to jurisdiction.

The statement of claim was delivered 22nd Febru-
ary, 1904. The statement of defence was delivered
7th March, 1904. This latter begins by alleging in
the first five paragraphs in continuation of the protest
lodged in these proceedings where an appearance was
entered that each of the plaintiff companies were in-
corporated under the laws of a state of the United
States, with head offices there, and neither was au-
thorized according to the laws of Ontario to do busi-
ness there or in the Dominion and, in fact, did not do
so; that the plaintiffs' ship is of American register;
the appellant ship also of that register, and the com-
pany owning her incorporated under the laws of Ohio
with head office there and transacting no business in
the Dominion of Canada; that from the time of the
occurrence in question the appellant had at all times
been engaged, to the knowledge of the plaintiffs, in
her usual occupation of sailing in American waters, in
the Great Lakes, between American ports, and that
if plaintiffs or either had preferred a claim, it could
and would have been adjudicated upon without delay
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in a court of competent jurisdiction in the United 1907

States of America. THE SHIP

"D. C.Then, the sixth paragraph submits that, under the WHITNEY"

circumstances, the honourable court had no jurisdic- ST jUAI
tion to try and adjudicate the action; or if the court NAVIGATION

Co.
should be of the opinion that it had jurisdiction, -
then, in the discretion of the court, it should refuse Idington J.

to exercise it or compel appellants to submit thereto.
The seventh paragraph says

if the honourable court upholds the jurisdiction to try and adjudicate
this action, then, for a defence, but under protest as aforesaid, the
company owning the appellant say, etc., etc.

The defence on the merits is then in the remaining
part of such seventh paragraph and eleven following
paragraphs fully set forth.

The trial took place at Windsor on 29th, 30th and
31st of March, 1905.

At the opening of the trial appellants' counsel
objected to going on with the trial and submitted that
the court had no jurisdiction to investigate the matter
as the collision took place in American waters and the
two ships in question were American ships.

The court ruled that the evidence be taken subject
to the question of jurisdiction. The trial proceeded
and appellants' counsel took part contesting ably
every foot of ground.

Mr. Justice Hodgins, the local judge in admiralty,
having thus tried the case, of which he was in this
way seized, gave judgment on the 21st of June, 1905,
holding he had jurisdiction, condemning the appel-
lant to pay damages and referring the assessment
thereof to the local deputy registrar of the court at
Windsor, who was also directed to tax the costs.
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1907 Formal judgment was entered of record on the
THE SHIP 22nd of June, 1905, in accordance with these findings.

"D. C.
WHITNEY" On the 5th of December, 1905, the inquiry was
ST. CLAIR begun before the local deputy registrar at Windsor, as

NAVIGATION directed, in presence of counsel for each of the partiesCo.
and was so continued that day and the next and on the

-o 5th February, 1906.
On the 14th February, the local deputy registrar

made his report to the judge. By that he assessed the
damages in favour of one plaintiff at $3,751.35 and
the other at $463.60, and certified that, in his opinion,
the plaintiffs were entitled to the costs of the refer-
ence.

It is to be observed that the counsel for appellant
not only appeared and contested vigorously through-
out the trial before the learned judge, after having
made the protest above set forth, but also appeared
before the local registrar on the reference, without any
further protest or objection and contested the claim in
every way that he might be entitled to do as if he had
never protested.

It is further to be noted that no motion was ever
made to set aside the.proceedings or any of them.

Appellants' counsel contented himself with resting
upon his protest and now avers that he did so ad-
visedly and gives as his reason therefor that if he had
made an application to the learned judge to set the
proceedings aside and failed he could not hope to
carry an appeal therefrom to this appellate court, but
hoped to bring the question of jurisdiction here by
appeal from the findings when his case would be
appealable as of right.

Instead, however, of doing so at the earliest op-
portunity, he took another chance throw by appeal-
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ing from the report to the learned local judge, 1907

who heard his appeal, evidently at length, and, as he THE SHW
"D. C.remarks, on several questions not set forth specifi- WHITNEY"

cally in the notice of appeal. S.
ST. CLAmR

The learned judge, on the 25th April, 1906, gave NAVIGATION
Co.

judgment on this appeal, reviewing at length the many -

contentions set up by the appeal and made some unim- Idington J.

portant allowances that appellant got the benefit of.

Formal judgment with these variations was en-
tered accordingly, on the 25th April, 1906. From that
judgment the appellant brings this appeal and seeks
thereby a judgment declaring all these proceedings
null and void by reason of want of jurisdiction in the
court below.

It certainly is not a contention to be encouraged.
in the slightest degree, after all the vast expense the
respondents have incurred, largely increased no doubt
by the contentious part, taken as of right, by the
appellant

The appellant chose to run the risk of doing so
advisedly and not by accident or pressure for want of
time or opportunity to adopt the simpler course of
moving to set aside the proceedings.

The appellant had a fairly arguable case that
might have been presented to the local judge at the
earliest stage of the case for the exercise of the dis-
cretion of the court. He asks us to act or to direct
the learned judge to act upon that discretion now.

I apprehend that, under such circumstances, there
can be no possible right to appeal on the ground of
want of jurisdiction unless it appear clear beyond all
peradventure, that the court appealed from had no
jurisdiction whatsoever.

On the 1st day of July, 1891, 54 Vict. (Imp.), ch.
2.2
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1907 27, known as the "Colonial Courts of Admiralty Act,
THE SHIP 1890," was brought into force in Canada.

"D. C '
WHITNEY" Section 3 provides as follows:

V.
ST. CLAI 3. The legislature of a British possession may by any colonial

NAVIGATION
Co. law,-

0. (a) Declare any court of unlimited civil jurisdiction,
Idington J. whether original or appellate, in that possession, to be a

- colonial court of admiralty, and provide for the exercise by
such court of its jurisdiction under this Act, and limit terri-
torially or otherwise the extent of such jurisdiction; and-

(b) Confer upon any inferior or subordinate court in that
possession such partial or limited admiralty jurisdiction under
such regulations and with such appeal (if any) as may seem
fit;

Provided that any such colonial law shall not confer any
jurisdiction which is not, by this Act, conferred upon a
colonial court of admiralty.

The Canada "Admiralty Act, 1891," was enacted
pursuant to the powers given in the section I have just
quoted. Sections three and four thereof enact:

3. In pursuance of the powers given by "The Colonial Courts of
Admiralty Act, 1890" aforesaid, or otherwise in any manner vested
in the Parliament of Canada, it is enacted and declared that the Ex-
chequer Court of Canada is and shall be, within Canada, a colonial
court of admiralty and as a court of admiralty shall, within Canada,
have and exercise all the jurisdiction conferred by the said Act and
by this Act.

4. Such jurisdiction, powers and authority shall be exercisable
and exercised by the Exchequer Court throughout Canada and the
waters thereof, whether tidal or non-tidal, or naturally navigable
or artificially made so, and all persons shall, as well in such parts
of Canada as have heretofore been beyond the reach of the process
of any vice-admiralty court, or elsewhere therein, have all the rights
and remedies in all matters (including cases of contract and tort and
proceedings in rem and in personam), arising out of or connected
with navigation, shipping, trade or commerce, which may be had
or enforced in any colonial court of admiralty, under the "Colonial
Courts of Admiralty Act, 1890."

It is within the meaning of the last two sections
and all that they imply that we must seek for the jur-
isdiction of the learned trial judge to try this cause
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and for the proceedings in his court leading up to 1o07

the trial. THE SmI
"D. C.

One or two observations may be made upon these WHITNEY"

sections as it is urged that in some way or other the ST. CI

Exchequer Court of Canada, in the exercise of its NAVIGATION
Co.

powers, must be held to be upon a different footing J

from the High Court in England. I am unable to find d

any reasons for such a contention. The jurisdiction
of the court must be exercised within Canada. Again
it must be exercised throughout Canada and the
waters thereof. These terms designate .the place
within which the jurisdiction is to be exercised; and
the place within which the appellant came and was
seized clearly and indisputably was within the area
thus designated. That by no means implies that the
offences or the contract out of which the necessity for
proceedings may arise, in rem or in personam, must
have taken place within Canada or upon the waters
thereof.

The subject matter with which the court thus con-
stituted has to deal may arise out of or be connected
with

navigation, shipping, trade or commerce which may be had or en-
forced in any colonial court of admiralty under the "Colonial Courts
of Admiralty Act, 1890."

Then turning to sub-section two of section 2, of
the "Colonial Courts of Admiralty Act, 1890," we find
it reads as follows:

2. (2) The jurisdiction of a colonial court of admiralty
shall, subject to the provisions of this Act, be over the like
places, persons, matters and things as the admiralty juris-
diction of the High Court in England, whether existing by
virtue of any statute or otherwise, and the colonial court of
admiralty may exercise such jurisdiction in like manner and

221',
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1907 to as full an extent as the High Court in England, and shall
have the same regard as that court to international law and

THE SHIP
"D. C. the comity of nations.

WHITNEY"

ST. CLAIR Could anything be more comprehensive? Could
NAVoTION language be more explicit in the way of authorizing

dt the constitution of a court within Canada for the pur-
- Jpose of exercising this jurisdiction? It seems to me

as if to all intents and purposes the result is just the
same as if the Parliament and sovereign power that
enacted the "Colonial Courts of Admiralty Act, 1890,"
had constituted the Canadian court a branch of the
High Court in England, for convenience sake, to
exercise the powers which that court might at the
time of the passing of the Act have been endowed with.

Whether the limits of that jurisdiction are fixed as
found by the law when the Dominion exercised the
right thus conferred and established courts within
that right or are liable to their being shifted from
time to time as the parent parliament may determine
by later legislation regarding the Admiralty Division
of the High Court of Justice, without express refer-
ence to the colonial courts, may become an interesting
inquiry. But, in the view I take of this case, the
necessity for following such inquiry and considering
the "Merchant Shipping Act" of later date, does not
arise.

Having thus looked at the nature of the jurisdic-
tion thus existing.here, we can suppose this arrest of
the appellant to have taken place on the Thames in
England, and all I have related to have transpired

in the Admiralty Division of the High Court in Eng-

land, instead of in the court below; is it for a moment

conceivable that, having ignored the uniform practice

of moving against the proceeding, as was done in the
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case of Borjesson & Wright v. Garlberg (1), and the 1907

second case, page 1322, or The "Jassy"(2), or The THE SHIP
"D. C"Vivar"(3), and numerous other cases, an appellant WITNEY"

would be heard after trial and reference, as here, to ST. C

raise questions of the jurisdiction, unless in a case NAVIGATION

where the jurisdiction never could have existed?
There are cases of such absolute want of juris- Ihngton J.

diction in a court that nothing can cure and bind.
There are cases of another sort where the objection
must be taken by plea or otherwise and be determined
or waived. This case is, I conceive, of the latter.

Suppose the appellant had been acquitted in these
proceedings and the respondents' action dismissed and
they had in such event sought a remedy for their
alleged grievance in an American court having juris-
diction, could they have hoped to succeed? Could the
appellant, in such case, not have set up the supposed
dismissal in the court below as a bar?

Most assuredly it seems to me so. And yet, on
what could such a plea of res judicat rest if there
was no jurisdiction in the court below?

The objection to the jurisdiction was rested
neither in pleading, nor at trial, nor in factum here
upon the narrow ground of practice that a ship in
motion cannot or ought not to be proceeded against,
but upon the broad ground that a foreign ship having
offended by colliding with another foreign ship in
foreign waters could not be proceeded against when it
came within Canadian waters. At this stage appel-
lant ought not to be heard on either of the narrow
grounds of practice.

It is said, however, that actual seizure and taking

(1) 3 App. Cas. 1317. (2) 95 L.T. 363.

(3) 2 P.D. 29.
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1907 possession is necessary to exercise of jurisdiction. Is
THE SHIP that so? The case of The "Nautik"(1) seems against

"D. C.
WHITNEY" such notions of jurisdiction. See also cases cited

V. therein.
ST. CLAIB

NAVIGATION The relation of seizure to jurisdiction is fully and
Co.

learnedly set forth by Jeune J. in the case of The
Idington J. "Dictator"(2), at pages 311 and 312.

The need for seizure was to enforce the appearance
and bail.

And we find here bail was given and in form it of
necessity must be, as it was, as appears by bonds on
file, as given without being under protest.

I conclude that, once there was bail given, and an
appearance made, though under protest, but that pro-
test not followed up by an effective motion to chal-
lenge the jurisdiction, there was an end to the ques-
tion of jurisdiction in the case, by thus passing the
means by which it might have been raised, if there
existed on the facts a case in which jurisdiction could,
in any circumstances, be asserted.

In short, all that is involved in these objections
and considerations are merely matters of practice and
in no way going to the root of jurisdiction and should
not prevail here or be heard here.

That brings us to the consideration of the law
upon which such jurisdiction rests.

The case of The "Diana" (3), and of The "Cour-
rier" (4), in the same volume at page 541, seem abso-
lutely decisive of the matter.

In the former case Dr. Lushington says:

The decision of this question depends mainly, if not exclusively,
upon the construction which the court ought to give to the seventh

(1) [1895] P.D. 121.
(2) [1892] P.D. 304.
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section of 24th Vict. ch. 10:-"The High Court of Admiralty shall 1907
have jurisdiction over any claim for damages done by any ship." _-_

THE SHip
The object of the Act, as stated in the title and preamble, is "to "HE S.
extend the jurisdiction" of the court. The seventh section, which WHITNEY"

deals with the subject of damage, does not particularize any circum- V.
stances to which the jurisdiction of the court is to extend, but gives ST. CLAIB

NAVIGATION
the court jurisdiction in the widest and most general terms; and N o
there can be no doubt that the present case falls within those terms.

Idington J.

He then proceeds to point out that but for this
amending Act the former state of the law might have
presented some difficulties in the way of asserting
jurisdiction over matters arising in foreign waters.

And in the latter case it appears that, as here, the
parties were both foreigners and the collision in ques-
tion had arisen in the Port of Rio Grande and thus
beyond British waters.

I am unable to distinguish this case from those
and I may observe that but for the attack made upon
the assertion of jurisdiction based upon proceedings
arising from the service or arrest in a place where pre-
sumably the vessel was in motion, I should have satis-
fied myself with the citation of these authorities, the
statute on which they rest and the relations of the jur-
isdiction in the court below to that statute.

The recent case of The "Jassy" (1), is note-
worthy though not a decision of the point raised here,
yet shewing a recognition of the law I rely on as if un-
doubted. The "J.," a vessel owned by the State of
Roumania, on 30th April, 1905, collided with the
Greek steamship "C." at Sulina, in Roumania. On
the 18th March, 1906, the owners of the "C." arrested
the "J." in an action in rem. The "J." was then at
Liverpool.

Through inadvertence an appearance was entered

(1) 95 L.T. 363.
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1907 unconditionally. It was shortly afterwards discovered
THE SHIP that the Roumanian Government claimed The "Jassy"

"D. C.
WHITNEY" was one of the public vessels of that state and

ST. CLAIR that this fact had been overlooked by the agents who
NAVIGATION instructed the appearance. A motion was made to

Co.
- dismiss the action on the ground of the public owner-

Idington ship by a foreign state of the arrested vessel and it
was dismissed accordingly.

.No one seems to have thought of taking any such
objection to the jurisdiction as is raised here, though
the facts there presented exactly the identical case be-
fore us, except that the arrest was made in port and
that port Liverpool instead of in the waters of a Cana-
dian channel, as herein, whilst the vessel is assumed,
but not proven to have been in motion.

Indeed, it seems so far from that to have been as-
sumed by solicitors, counsel and the court (as a thing
impossible of question), that, but for this fact of a
foreign state owning the vessel, the action was
brought in a court having jurisdiction to try it.

I have perused a great many cases and authorities
cited and arising from such citation, that seem to me
quite irrelevant to the questions in issue here.

This case rests upon the maritime lien that arises
from a collision and attaches to the offending vessel
by virtue of such collision and the resulting damages
in favour (to the extent thereof) of the owners of the
innocent and damaged vessel.

Wherever the offender goes, she is subject to that
lien, and it becomes the duty of the court having suen
right to enforce a lien of that kind whenever the
offender comes within its jurisdiction, upon being
applied to, to take steps to enforce the lien. To re-
fuse it would be a denial of justice.
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Yet questions might in the exericse of such juris- 1907

diction so arise that a proper discretion might lead to THE SHIP

refusal to exercise it. WDINE.

The collision with a vessel which is the property SC

of a foreign power, even if that vessel be a wrong- NAVIGATION
Co.

doer, is by the comity of nations removed from any Idi-tn J.
such jurisdiction, unless at the request of the foreign
power so owning.

The right to navigate carries with it no exemption
from such jurisdiction.

The right and the duty of an admiralty court are
not in conflict.

The cases of crimes committed abroad or of dam-
ages resulting to persons therefrom, or of sailors'
rights to assert their claims for wages, or of material
men or others supplying necessaries to a vessel, and all
cases in the nature of actions in personam, stand on
an entirely different footing from the cases arising
from collision and consequent lien ipso facto, as it
were. The cases of life salvage is specially provided
for in 24 Vict. ch. 10, sec. 54. In all these cases no
lien exists as is shewn by the cases of The "Two
Ellens" (1) ; The "Veritas" (2), and other cases
though the result of adjudication upon such claims
may create a lien.

The wrong done by the trespasser in a collision
case may in law and fact transfer by means of the
resulting lien arising from the act so done virtually
the most valuable interest in the vessel from the owner
to the persons entitled to the lien. It seems idle in
such a case to set up the possible wrong to be done
such an offender by her arrest and ignore the rights

(2) [1901] P.D. 304.
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1907 her wrongdoing has created and vested in others suf-

THE SHip fering therefrom.
"DE I think the appeal should be dismissed with costs.

V.
ST. CLAIR

NAVIGATION MACLENNAN and DUFF JJ. concurred in the judg-
CO.

ment of Davies J.
Idington J.

Appeal allowed with costs.

Solicitor for the appellants: W. D. McPherson.

Solicitor for the respondents: J. W. Hanna.
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THE TORONTO RAILWAY COM- APPELLANTS; 1906

PANY (DEFENDANTS) ............. .o..3.
*Nov. 23.

AND 1907

ALEXANDER MULVANEY AND) *Feb. 19.

MARY MULVANEY (PLAINTIFFS) JRESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Negligence-Street railway-Excessive speed-Gong not sounded-
Contributory negligence-Damages.

A passenger on a street car in Toronto going west alighted on the
side farthest from the other track and passed in front of the
car to cross to the opposite side of the street. The space be-
tween the two tracks was very narrow and seeing a car coming
from the west as she was about to step on the track, she re-
coiled, and at the same time the car she had left started and she
was crushed between two, receiving injuries from which she
died. In an action by her father and mother for damages the
jury found that the company was negligent in running the east
bound car at excessive speed and starting the west bound car
and not sounding the gong in proper time. They found also
that deceased was negligent, but that the company could, never-
theless, have avoided the accident by the exercise of reasonable
care.

Held, that the case having been submitted to the jury with a charge
not objected to by the defendants and the evidence justifying
the findings the verdict for the plaintiffs should not be disturbed.

The plaintiffs should not have had the funeral and other expenses
incurred by the father of deceased allowed as damages in the
action.

APPEAL from a decision of the Court of Appeal for
Ontario maintaining the verdict at the trial in favour
of the plaintiffs.

*PBESENT:-Fitzpatrick C.J. and Davies, Idington, Maclennan
and Duff JJ.
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1906 The Court of Appeal in delivering judgment stated
TORONTO the facts as follows:
RY. Co.

V,. The action was brought by the plaintiffs, the
MUVANEY. father and mother of Lillian Mulvaney, to recover

damages for the death of their daughter, caused by
the alleged negligence of the defendants in operating
their street railway.

The facts are, that on the 23rd March, 1905, at
about 8 o'clock in the evening, the deceased, Lillian
Mulvaney, aged twenty years, was a passenger on a
west bound car, and alighted from it at the corner of
Queen and Soho streets, intending to go south across
Queen street. She, after alighting, crossed in front
of the car which she had left, and while upon or near
the south track was struck by an east bound car and
so injured that she shortly thereafter died. She was
seen by the motorman in charge of the west bound
car to pass in front of his car, but she was not appar-
ently seen by the motorman of the east bound car until
he was within about 12 feet away. After the deceased
had passed in front of the car which she had left it
was moved forward a short distance. The east bound
car was then coming at a rapid rate estimated by some
of the witnesses up to as high as twenty miles an
hour. When upon the devil strip, as it is called, that
is the strip between the two tracks, or possibly when
she had actually stepped upon the south track, some
one shouted and this apparently directed her attention
to the rapidly approaching east bound car, with the
result that she attempted to retrace her steps, but her
retreat had then been cut off by the forward move-
ment of the west bound car.

On the trial questions were submitted to the jury
which, with their answers, were as follows:
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1. Were the injuries which resulted in the death of Lillian 1906
Mulvaney caused by any negligence of the defendants?

Answer-Yes. TozONTO
Ry. Co.

2. If so, wherein did such negligence consist?
Answer-The excessive rate of speed of the eastbound car, and MULVANEY.

the moving of the westbound car and the gong not sounding in the
proper time.

3. Or, were such injuries caused by the negligence of the said
Lillian Mulvaney?

Answer-No.
4. Was the said Lillian Mulvaney guilty of contributory negli-

gence?
Answer-Yes.
5. If you find that she was guilty of contributory negligence,

nevertheless could the defendants by the exercise of reasonable care
have avoided the accident?

Answer-Yes.
6. If the plaintiffs are held to be entitled to succeed, at what

sum do you assess the damages?
Answer-$2,000.
First-To Alexander Mulvaney, $500.
Second-To Mary Mulvaney, $1,500.

The trial judge directed a verdict to be entered for
plaintiff with the damages assessed by the jury. An
appeal to the Court of Appeal was dismissed.

Nesbitt K.C. for the appellants. The negligence
immediately causing the accident was that of the
plaintiff, and the fifth question should not have been
left the jury. Butterfield v. Forrester(1) ; Davies
v. Mann (2) ; Halifax Street Railway Co. v. Inglis (3).

The damages were excessive considering the rela-
tion of the deceased towards support of the family.
Certainly the funeral expenses should not have been
allowed. Clark v. London General Omnibus Co.(4).

(1) 11 East 60. (4) 22 Times L.R. 691, revers-
(2) 10 M. & W. 546. ing 21 Times L.R. 505.

(3) 30 Can. S.C.R. 256, 261.
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1907 N. Ferrar Davidson for the respondents. The

ToBoNTo findings of the jury should not be disturbed, especially
Ry. Co. when approved by the Court of Appeal. George Mat-

AtULVANEY. thews Co. v. Bouchard (1) ; Grand Trunk Railway Co.

v. Rainville (2) ; Price v. Ordway (3).
The gong was not sounded on the east bound car

nor the speed slackened both of which were required

by the rules. See Grand Trunk Railway Co. v. Hainer
(4) ; Sims v. Grand Trunk Railway Co. (5).

The damages assessed were reasonable and proper.
St. Lawrence & Ottawa Railway Co. v. Lett (6) ; Lamb-

kin v. South Eastern Railway Co. (7) ; Johnston v.
Great Western Railway Co. (S).

The judgment of the court was delivered by

MACLENNAN J.-Action for damages for the death
of their unmarried daughter, by the father and mother
of Lillian Mulvaney, about twenty years of age, who
was injured so that she died within a week after-
wards, by the appellants' cars at a street crossing in
the City of Toronto. Verdict of the jury of $500 for
the father and $1,500 for the mother. Judgment
affirmed by the Court of Appeal, and now appealed to
this court.

The deceased was a passenger on a car of the de-
fendants going west upon Queen street, intending to
alight, and to go south upon Peter street, which inter-
sects Queen street on its south side. The time was
about eight o'clock in the evening of the 23rd of

(1) 28 Can. S.C.R. 580. (6) 11 Ont. App. R. 1; 11
(2) .29 Can. S.C.R. 201. Can. S.C.R. 422.
(3) 34 Can. S.C.R. 145. (7) 5 App. Cas. 352.
(4) 36 Can. S.C.R. 180. (8) [1904] 2 K.B. 250.
(5) 10 Ont. L.R. 330.
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March. The line on Queen street is double tracked, 1907

the space between tracks being very narrow, little ToRoNTO

more than sufficient to allow meeting cars to pass each RY. Co.
other with safety. The west bound car on which the xtUVMEY.
deceased was riding ran upon the north track so that Maclennan J.

she required to cross the south track to go to Peter
street. The company's practice is to stop at the near
side of crossings, and passengers may alight either
at the front or rear, but on the right or outer side or
the car. The car in question stopped at the near side
of Peter street; and the deceased alighted at the front
of the car, and proceeded to cross in front of the car
towards Peter street. At this moment another car
was coming from the west on the south track, by
which the deceased was struck and received the injury
from which she died. The east bound tram passed
at a high speed, and was not stopped until it had pro-
ceeded a number of car lengths eastward. The injur-
ies to the deceased were about the head and feet, and
she was found lying at the rear of the west bound car
with one foot pinned under a wheel. There was evi-
dence that when the .deceased was about to step from
the south track she recoiled and drew back seeing the
east bound car approaching, and at that moment the
west bound car started forward, the result being
that she was crushed between the two.

After a very full and careful charge by the learned
Chief Justice, questions were submitted to the jury,
which, with their answers are as follows:

1. Were the injuries which resulted in the death of Lillian
Mulvaney caused by any negligence of the defendants?

Answer-Yes.

2. If so, wherein did such negligence consist?

Answer-The excessive rate of speed of the eastbound car, and
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1907 the moving of the westbound car and the gong not sounding in the
proper time.

ToRoNTo
RY. Co. 3. Or, were such injuries caused by the negligence of the said

V. Lillian Mulvaney?
MULVANEY. Answer-No.

Maclennan J. 4. Was the said Lillian Mulvaney guilty of contributory negli-
- gence?

Answer-Yes.

5. If you find that she was guilty of contributory negligence.
nevertheless could the defendants by the exercise of reasonable care
have avoided the accident?

Answer-Yes.

6. If the plaintiffs are held to be entitled to succeed, at what
sum do you assess the damages?

Answer-$2,000.

First-To Alexander Mulvaney, $500.

Second-To Mary Mulvaney, $1,500.

In submitting the questions the learned Chief Jus-
tice carefully explained to the jury the meaning of
contributory negligence, and used the following lan-
guage:

The question for you to consider is: Was it after all the negli-
gence of the Street Railway Company, or was it her own negligence
in going around the front of that car to cross when she ought to be,
you would thing probably, and probably was, looking right west? No
doubt she would be looking southerly also crossing the tracks, but
one would think that she would be looking westward. However, it
is for you to say. Then there is the minor degree of negligence, not
exactly negligence causing the accident, but negligence which contri-
butes to the accident which the law says disentitles people to re-
cover. Our technical name for that is contributory negligence and
it is not so high a degree of negligence as the negligence which I
have just spoken of, but it is negligence which contributes to the
accident in the sense that it is the proximate and immediate cause
of the accident, even if somebody else may be at fault and commit
a breach of duty. The defence argues that at any rate even if she
was not guilty of negligence that caused the accident, she was
guilty of negligence which contributed to the accident in
the sense which I have mentioned, and that is the question which I
am putting to you here. It goes on round in a circle again, and the
law says that even though a person was guilty of contribu-
tory negligence, yet if the person or corporation which was guilty
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of the original negligence could have prevented the accident 1907

the person is still entitled to recover. What is meant is this:

We will assume there is a primary negligence on the part of the T. Co.

street railway, then you find there was such primary negligence. .
Then we will suppose, just for the sake of argument, that you find MULVANEY.

she was guilty of contributory negligence, that is to say,
that she contributed to her own accident to such an extent that her Maclennan J.

negligence was the immediate cause of the accident, although the
railway company was negligent. Then the question arises: Is there
anything more that the railway could have done, notwithstanding
her negligence, is there any secondary negligence which caused the
accident, even though she was negligent? It is not very easy to make
it clear. It is one of these legal matters that are a little involved,
but I have endeavoured to make it as clear as it can be. What
secondary negligence is there here? Nothing exactly of a definite
nature, but the argument is that the car was not under proper
control, and if it had been even when she was going into the danger,
that it might have been averted; so that with reference to that fifth
question if you find she was guilty of contributory negligence, never-
theless could the defendant, by the exercise of reasonable care, have
avoided the accident ?-The argument for the plaintiff still is that
the two causes again came in there to make a secondary kind of
negligence, namely, the alleged excessive rate of speed, and the
moving of the westbound car, if those things existed.

No objection was taken to this charge by counsel
for the defendants, except that after the jury's
answers to the questions were received, Mr. Bain
submitted that on those findings the judgment should
be entered for the defendants, and that the contribu-
tory negligence of the deceased was such as to dis-
entitle the plaintiffs to succeed.

That was the main ground of the argument before
us. It was strongly pressed that the final and ultimate
negligence which caused the accident was that of the
deceased and that the fifth question was improper and
tended to confuse the jury. We do not think there is
anything in this objection having regard to the evi-
dence and the careful explanation of the nature of con-
tributory negligence which the learned Chief Justice
had made in his charge. It is plain also that the jury

23
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1907 must have been led by the evidence to believe that
TORONTo but for the starting of the west bound car, when the

Rm. co. deceased was, in the full view of the motorman of the
MULVANEY. car, in a place of great danger, having regard to the

Maclennan J. rapidly approaching car from the west, also in full
view, the deceased would not have been hurt, notwith-
standing her negligence.

The verdict, therefore, cannot be disturbed by
reason of any objection to the manner in which it was
presented to the jury.

It was also objected that the damages were exces-
sive. But although they are large, I do not think them
so excessive as to warrant us in setting the verdict
aside.

It was, however, contended by counsel for the de-
fendants, both in their factum and on the argument
before us, that the damages allowed to the father
ought to be reduced by a sum of $193, being the
amount of the funeral and other expenses incurred
by the father as a consequence of his daughter's death.

When evidence of these expenses was offered at
the trial it was distinctly objected to by the defend-
ants' counsel. Plaintiffs' counsel, however, supported
his contention by the authority of a recent decision
of Clark v. The London General Omnibu8 Co. (1), and
to this authority the learned Chief Justice yielded and
received the evidence.

In his address to the jury the learned Chief Jus-
tice told them that this part of the claim amounting
to $193 was part of the damages, and belonged to the
father and added:

Then whatever small sum you like to add to that for him will be
what you would give the father.

(1) 21 Times L.R. 505.
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I think we ought to agree with defendants' counsel 1907
that this sum of $193 must have been included by the TORONTO

jury in the $500 allowed by them as the father's dam- R.Co.
ages. That this was improper, and that the charge of MULVANEY.

the learned judge was wrong is now not disputed in- Maclennan J.
asmuch as the decision followed by the learned judge
at the trial has since been reversed by the Court of
Appeal (1), and it has been decided that such expenses
cannot be recovered in such an action.

If the point had been taken in the Court of Appeal,
doubtless effect would have been given to it either by
directing a new trial, or by deducting the sum of $193
from the sum allowed by the jury to the father. The
objection not having been taken in the Court of Ap-
peal, I think we cannot give effect to it.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: McCarthy, Osler, Hoskin
& Harcourt.

Solicitors for the respondents: Henderson, & David-
son.

(1) 75 L.J. K.B. 907; 22 Times L.R. 691; [19061 2 K.B. 648.
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1906 JAMES HERBERT BARTLETT
APPELLANT;'

*Dec. 11-13. (PLAINTIFF) ...................

1907 AND

*Feb. 19 THE NOVA SCOTIA STEEL COM-
PANY (DEFENDANTS) ............... RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Title to land-Plan of survey-Evidence-Onus of proof-Findings
of jury-Error-New trial.

Where it appeared that in directing the jury, at the trial, the judge
attached undue importance to the effect of a plan of survey re-
ferred to in a junior grant as against a much older plan upon
which the original grants of the lands in dispute depended and
that the findings were not based upon evidence sufficient in law
to shift the onus of proof from the plaintiff and were, likewise,
insufficient for the taking of accounts in respect to trespass and
conversion of minerals complained of.

Held, affirming the order for a new trial made by the judgment ap-
peal from (1 East. L.R. 293), that in the absence of evidence of
error therein, the older grants and plan must govern the rights
of the parties.

APPEAL from the judgment of the Supreme Court
of Nova Scotia (1), setting aside the judgment en-
tered upon the findings of the jury at the trial by
Russell J. and ordering a new trial.

The judgment appealed from was rendered on an
appeal from the judgment at the third trial of the
action upon an order for a new trial affirmed by the
Supreme Court of Canada (2) upon a former appeal.

*PRESENT:-Fitzpatrick C.J. and Girouard, Idington, Maclennan
and Duff JJ.

(2) 35 Can. S.C.R. 527.(1) 1 East. L.R. 293.
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The circumstances of the case and questions in issue 1907

upon the present appeal are stated in the judgments BARTLETT

now reported. NovA SCOTIA
STEEL

Co.
IV. B. A. Ritchie K.C. and J. J. Ritchie K.C. for -

the appellant.

Newcombe K.G. and Harris K.C. for the respond-
ents.

THE CHIEF JUSTICE.-This appeal must be dis-
missed with costs. I agree in the opinion of His
Lordship Mr. Justice Maclennan.

GIROUARD J.-I concur in the judgment of Mr.
Justice Maclennan.

IDINGTON J.-This case has been tried three times
and the Supreme Court of Nova Scotia has directed a
fourth trial and from that order the plaintiff, who
secured last verdict, being his first success of the kind,
appeals.

Thorough search for plans and proper means to
produce them in evidence, and when produced, a sup-
plementing of the evidence thus furnished by com-
prehensive surveys of river, side lines and rear lines,
that would have applied, and so to speak, fitted the
original plan to the ground, as it was settled upon,
ought to have determined by one trial, once and for
all, the questions in issue.

The angles and courses setting forth on this plan
the many lots, are of such a character, and so varied,
that the means of checking such surveys are abundant.

Unless the river is one of those that shifts its
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1907 course every few years, the main courses of it furnish,
BARTLETT I would suppose, a key to the whole.

NOVA SCOTIA It may be more amusing to follow the games of
ST EL chance arising, from trying how little evidence, orCO.
- what kind of evidence, may be available, admissible or

effective in a case of this sort, than to settle down to
a thorough investigation of the historical and mathe-
matical problems I suggest.

The new trial has been granted because of mis-
direction by the learned trial judge in his charge to
the jury.

It seems to me that the learned trial judge mis-
understood the effect of what was said in the report
of this case in 35 S.C.R. 527. All that this court had
to do on that occasion was to dismiss an appeal
against an order for a new trial. That duty done, and
I conceive properly done, the court could not go
further and direct anything. The remarks in doing
so bound nobody. They might be considered of weight
or not as an exposition of the law.

It is the decision of the case, and in that decision
the determination of some point of law necessarily in-
volved therein, that governs as a precedent, or binds
in a new trial.

There was nothing of that kind in the remarks to
which the learned trial judge attached so very much
importance.

The parties were entitled to have had the new trial
herein proceed as if the case had never been tried
before. In such cases the less the jury hears of former
trials or hints of former results, the better.

I am forced to conclude that the learned trial
judge erred in referring to a part of the case, a pos-
sible turning point of the case, as decided here, and
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as if the remarks made here on the point in question 1907

bound the jury unless and until the defendants had BARTLETT

established something which might well have been NOVA COTIA

impossible or inconvenient. It seems as if the learned STEEL
CO.

trial judge detected the fallacy but felt bound, in a -
way he was not, by what transpired here. Idington J.

Exception is taken also to the learned trial judge's
charge relative to the north boundary of, or the loca-
tion of the Finlay Cameron lot, and the alleged tres-
passes immediately north of it. The remarks made in
regard to the river and Mount Horeb road as bearing
on this branch of the case, certainly tend to produce
an impression beyond what, after some consideration,
I think is warranted by the evidence of McKenzie,
which I will deal with later on.

Stripped of sophistries and needless verbiage, the
mining lease in question here only attempts to give
the right to minerals in the lands lying between Peter
Grant's land on the north as granted to him, and the
lands of James Fraser on the south, both being
granted by the same patent, in the lease said to be
in or of 1784, but in reality dated 3rd Nov., 1785.

This patent granted in all 3,400 acres to seven-
teen different grantees, but apportioned the land in-
tended for each amongst the grantees, in quantities set
forth in the habendum. The grant is expressly made of

three thousand four hundred acres situate, lying and being on the
East River emptying into Pictou Harbour, within the County of
Halifax and province aforesaid and abutted and bounded according
to the plan annexed, three thousand four hundred acres. And hath
such shape, form and marks as appears by a plat thereof, hereunto.

The plan is thus incorporated with the deed. The
width and area of each grant is marked on the plan
corresponding to the area allotted by the patent to

339



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1007 each grantee. As minerals, now in question, were
BARTLETT not reserved to the Crown, the vacant space, appear-

NOVA SCOTIA ing between the Peter Grant and James Fraser
STEEL grants is all that was left for any miner's lease to

I ~operate on. In common with other vacant spaces,
- .between the grants, according to this plan, it had not

written across it anything to indicate the width or
area.

According to the scale upon which this plan is
drawn, there would be only thirty-five chains between
these grants. And as by this plan appears, a grant
ten chains wide, to Finlay Cameron, not so long as
these grants in depth, from the river, but the same
depth as plaintiff's lease, there would only be twenty-
five chains width in this vacant space for this lease,
though claiming 64.03 chains to operate upon.

I am unable to understand why, as suggested, but
not proved, the measurement by scale of these vacant
spaces should, necessarily, be.unreliable.

The vacant spaces were doubtless left ungranted,
as counsel conceded, because less desirable for settle-
ment than others. It is hardly likely that such selec-
tion was left to the sole judgment of the surveyor.
Each man would, for himself, by self or friends, I
should say, judging from the greatly varying size of
the grants, here laid out, have to decide that. No
doubt there was much said and done in the way of
investigating, and allotting before the settlement
assumed the remarkable shape this plan indicates, and
though the surveyor has not put down, on the plan,
figures to indicate the areas of ungranted lands, it
does not follow, he omitted to chain across them. It
would be most remarkable, if the surveyor should have
omitted to ascertain and report the width of these
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intervening spaces, for the information of the Govern- 1907

ment, and the proposed settlers. BARTLETT

And when I apply the scale to the tier of parallel NOVA SCOTIA
STEEL

lots, on the west side of the river and the same scale Co.
to those opposite, and on the east side of the river, Idington J.
including vacant spaces in both cases, and in the latter
case, going to the southerly line of the Fraser 350
acre grant, in making such a test, the results are such,
after making allowances for the overlappings of the
two blocks, on either side, as they appear on the plan,
that I am convinced, that the whole plan was, includ-
ing vacant spaces, worked out on a scale.

Such approaches to accuracy do not exist in some
of the other numerous plans, before us, and such re-
sults are not merely accidental.

I am further unable to understand how the error,
if error there be, in the width of this vacant space, can
so enure to the plaintiff's benefit, as to entitle him on
an investigation of the facts, as to the width, to have
a jury told by the learned trial judge, at the close of
the case, that a primd facic case exists in plaintiffs
favour.

I proceed to consider the story of this survey from
the above mentioned grant down.

The improbable supposition that so wide an area
would be passed, by those settlers, especially as we
find it coveted, and settled afterwards, meets us at
the first step in our investigation.

A vacant space at the north end of the same side
was taken by one McDonald in 1803.

In 1811, John Holmes had granted to him the
following part of the space now in question.

The lot described in the said plan number three on the said
branch of the said East River, beginning at the upper bounds of lands
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-007 claimed by a certain Alexander Grant, from thence to run north
seventy degrees east, four hundred and seventy rods, along the line

BARTLETT of Alexander Grant, thence south twenty degrees east sixty-eight rods

NOVA SCOTIA or until it comes to the farm lot of said Fraser, thence south seventy
STEEL degrees west five hundred and twenty rods along the line of said

Co. James Fraser farm lot until it comes to the river, thence following
- Jthe several courses of said river down stream, until it meet the place

Idington J of beginning containing in the whole two hundred acres.

And we find, at that time, no trace of any James
Fraser farm lot, except the one which forms the
southerly boundary of lands in this mining lease, un-
less we look at the deed in 1799 from the heirs of Fin-
lay Cameron, to one James Fraser; the same man I
imagine. Now it is as clear as anything possibly can
be that the Holmes grant came south to one or other
of these James Fraser lots. I will refer to this again
presently, and possibly shew how an error occurred.

Who was the neighbor on the northerly side of
Holmes? No one else than Alexander Grant, the son
of Peter Grant, whose land was the northerly bound-
ary of this vacant space and this mining lease.

And Alexander Grant is recognized, by this grant
to Holmes, as a claimant in 1811, to the land next
north of Holmes' grant, so much so, that his land was
the northern boundary line of that surveyed out for
Holmes. Nothing else happened until Alexander
Grant, five years later, 25th January, 1816, got his
claim finally recognized by the Crown granting him
the following:-

Beginning on the eastern side of the east branch of the East

River of Pictou, on the south eastern angle of Peter Grant's farm
lot, from thence to run north seventy degrees east along the southern

side line of said -farm lot four hundred and seventy rods, thence
south twenty degrees east on ungranted lands sixty-five rods, or until
it meets the north-eastern angle of John Holmes' lands, thence south
seventy degrees west along the northern side line of said lands four hun-
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dred and eighty rods, or until it meets the river, thence by the 1907
different courses of the same down stream until it meets the place '--
of beginning. BARTLETT

NOVA SCOTIA

In an ordinary case, we would say that these two STEEL
Co.

grants covered all the vacant space between the farm
lot of James Fraser, the original grantee, and the Idington J.

southern line of Peter Grant now the subject of in-
quiry. But this is an extraordinary case.

If we take the farm lot of James Fraser to mean
his own original grant, or the line of his acquisition
from the heirs of Finlay Cameron, of his lot, the
result is the same, for both had been granted by the
Crown, without reserving such metals as now in
question.

The two descriptions I copy clearly cover the
vacant space. It is not a question of accuracy of
measurements of width, for that is expressly provided
against by the terms, in each case, used alternatively
to the chains of distance; by the words in the first
"or until it cones to the farm lot of James Fraser";
and in the next grant "or until it meets the north
eastern angle of John Holmes' lands." Generally
speaking one would be unable to find any more space
upon which there could be found anything for a
further grant of the Crown to operate.

But here it is said, true that may be so, but we
find there was according to the scaling of this plan
only twenty-five chains to operate upon, and there
must be an error, and as there was an error it must
enure to the benefit of discoverers in a future century.

I think the ground of error can easily be found if
we follow the surveyor along in the survey of Holmes'
lot.

He ran along, as that shews, the south boundary

343



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 of Alexander Grant's claim 470 rods. That took him
BARTLETT seventy rods at least past the east end of Finlay Cam-

NOVA COTIA erOn's grant and, if allowance is to be made for the
STEEL bend in the river, about fifty rods more. I say fifty

Co.
- rods, because there is that difference between the

Idington J.
I o length of the north and south boundaries caused by the

bend of the river. The surveyor crosses south to the
farm lot of said Fraser. Being so far easterly beyond
rear end of Finlay Cameron lot, are we to assume that
he had in mind that lot? Fraser had acquired the lot
from Finlay Cameron's heirs.twelve years before. This
is not expressed to be the line of an extension of the
north line of Fraser farm lot, as assuming knowledge
in the surveyor of the fact of this acquisition, it might
have been well described to be. It is to the farm lot
"or until it comes to the farm lot of said Fraser."
Then lie runs from the extreme cast point to which
that had brought him "along the line of said James
Fraser's farm lot." How could he? Only one way,
and that was along the north line of the original
James Fraser farn lot which possibly shewed then
blazed trees. And as he may not have known anything
of the Finlay Cameron lot or Fraser's acquisition of
it, he proceeded west in way he says. It is to be remem-
bered there were only twenty-five chains between the
Cameron and Alexander Grant lines and if the latter
claimed two hundred acres, his southerly line would
be only eighteen chains from James Fraser's original
grant of farm lot. He sought a blazed line and found
it, one chain further on. Instead of giving Holmes
seventeen chains he would be giving him eighteen
chains. That night appear as nothing in the woods,
of any value.

Assuming such an error either discovered and rec-
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tified or undiscovered, I cannot see how we can infer 1907

from either discovery and rectification or oversight of BARTLETT
V.it, a widening of the space between Fraser and Peter NOVA SCOTIA

Grant so as to find 64.03 chains to meet the needs of STEEL
Co.

this lease.
The obvious thing is that two surveyors in 1811 Idington J.

and 1816, surveyed the very space in question and
could not find even the width there previously sup-
posed to exist.

It was only twenty-six years after the original sur-
vey was made and when the marks of that work could
no doubt, in many places, if not in all, be traced on
the ground, that this claim of Alexander Grant was
recognized and this grant to Holmes shewing its re-
cognition was made.

To discard evidence which all that, together with
the grant, in 1816, confirming Alexander Grant's
claim, furnishes because of an error of description, in
one or other, that may involve at the worst a width of
about eight chains and adopt another hypothesis that
there was a width of 64.03 chains; enough for nearly
four 200 acres farms of the length of Grant and
Fraser farms; when the eyes, then looking on the
ground, only found there a width for two at most, and
not even that except by the error I refer to; seems to
border on the absurd.

Yet we are told that there was the grant in this
same patent, that gave Alexander Grant his land,
of another part to James Fraser, and that it shews a
width of eighteen chains including the Finlay Cam-
eron lot. It plainly includes the latter. Its bounds
are as follows:

That certain tract of land marked "B" on the annexed plan con-
taining three hundred acres and is abutted and bounded as follows,
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1907 viz., northerly and easterly by the said John Holmes' lands and un-

~'- granted lands, southerly by lands heretofore granted him, the said
BARTLETT Fraser, and westerly by the said east branch of the East River.

V.
NOVA SCOTIA

STEEL
Co. I fail to see how being bounded by Holmes' land

Idington J. on the north, this explains anything, in a way to help
- plaintiff. I observe it comes in the patent next after

Alexander Grant's grant, and by reason thereof, as
well as by the Holmes land, lying between, it could
not disturb Grant in any way. James Holmes says
this Fraser was the son. The language above quoted,
written before he was born, fails to confirm his state-
ment.

The issue of a grant to Fraser, including the land
already granted Cameron, and claimed by him (Fra-
ser), through Cameron, suggests speculation as to
what was meant by this.

These lands were all subject to settlement duties
and he may have desired confirmation in view of pos-
sible lapses both on his own part and that of Cameron.
Or the fact may be that he had located too far south,
and that it only shews one or two more blunders in
this world.

The utmost that can be said if the plan of 1816 be
absolutely correct is that there was a space of forty-
one chains and twenty links between the southerly
line of Peter Grant's grant and the northerly line
of Fraser's 1785 grant. And out of this comes ten
chains granted Finlay Cameron, leaving thirty-one
chains and twenty links. To get this result lots, as
laid down in the original plan, and this later one of
1816, have to be transposed to conform to a theory.

Surely if ever Crown surveys and grants con-
clusively settled anything, the inference to be drawn
from this grant and plan and measurements thereon
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is against this lease. In any event, it is left only 1907

thirty-one chains and twenty links to operate upon, BARTLETT
V.

instead of sixty-four chains and three litks. Eight NOVA SCOTIA

of these chains would be in the undiscovered, perhaps STEEL

undiscoverable territory south of Holmes' lot, more Idin-ton J.

probably south of Finlay Cameron's grant as Holmes
comes up to that at least, and the remainder would be
in Holmes' and Alexander Grant's territory.

When we apply these facts and considerations to
the charge in question, what foundation had the
charge to rest upon?

Is it not, with the greatest respect, obviously un-
fair to the defendants to have presented to the jury a
presumption, existing at the close of the case, as
against them, upon facts which left little further,
they could do at this distance of time to shew their
rights, when upon these facts the presumption or
prinui facic case if it ever existed, had thus been dis-
pelled.

What are the facts upon which presumption for
appellant rests? He got a mining lease of lands sur-
veyed by Holmes in 1872. Nothing came of the pro-
ject upon which that was initiated, save and except a
survey by him; a placing of stones, a marking of a
maple tree; and a fir tree supposed to be in the south-
erly line of Peter Grant's land; and a survey or in-
spection in 1875 for a similar purpose, of which noth-
ing came. In 1875 the stones were gone, but the
maple tree stood, as also the fir. In 1889 the plaintiff
came, and re-survey or inspection took place. But the
maple had passed. Yet there was a stump supposed
to be its stump. The plaintiff got the lease then,
which is now in question.

This action began on the 12th July, 1900, and hav-
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1907 ing been tried, this Mr. Holmes, who conceived the
BARTLETT idea that there was such a wide area of mining land,

NOVA SCOTIA yet vested in the Crown, appeared as a witness and
STEEL told, that when he went to survey in 1872 he metCo.
d Mr. William Grant, the grandson of Peter Grant, and
I n. questioned him. One is tempted to ask, why he should

have inquired of Grant, what lie, Holmes, born and
brought up so short a distance away and bred to the
profession of a surveyor probably knew so much better
than Grant.

However, the following is what lie relates as tak-
ing place:-

Q. How do you find this particular point No. 1, was it at
random? A. I went to William Grant. He owned the land. He
told me I knew the line as well as he did. William Grant shewed
me his north line * * * Having found what Grant told us was
the north line, we took a line from the main road and extended it
up to the top of the hill a quarter of a mile. We came across at
right angles, twenty chains, what the grant called for * * *
When we came to the twenty chains, Peter Ross and I told Grant
that was the complement his grant gave him, and if he shewed
another line we would go there. He said he claimed up to the
Holmes line * * * When I shewed Grant where the twenty
chains were, we told him we would go where he chose; he would not
give us any line. We gave him his complement, and ran from there
to the maple tree down at the river.

In 1875 Grant was evidently determinedly hostile
and nothing he said then can be construed as any
admission of anything.

Holmes, having acted upon this alleged admission
of William Grant, we are told defendants are bound
by what he said.

The Crown cannot any more than a private indi-
vidual can go, by means of a surveyor armed with
such powers as the law gives a surveyor, to execute a
commission given him, and planting stakes where he
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sees fit, create a presumption in favour of such line as 1907

the surveyor sees fit to adopt. BARTLETT

It is said, however, that this proceeding rests upon NovA SCoTA

the admission of William Grant made in disparage- STEEL
Co.

ment of his title under which the defendants claim. -

The land spoken of, is not confined to the original dg J.

Peter Grant lot, and if he or William had encroached
upon neighbouring land to the north of the original
north line, this answer could in no way affect this
title even if such loose expressions can be of value as
to a boundary line.

In fairness the whole conversation must be con-
sidered. In effect it seems to say "that is my north
line and Holmes' line is my south line." No regard is
paid in the statement to what the space covered, and
the difference of title in the several parts of it.

The cases of M3lountney v. Collier(1853) (1), and
Crease v. Barrett (2), at p. 931, are all I find in regard
to statements of boundary lines and that presented by
former is a clear cut case of fact, not shewn here,
and latter case is not unlike this.

I do not think such admission as made here can be
a safe basis to rest the primd facie case the learned
trial judge directed the jury had been made here, and
required to be rebutted or displaced.

But in the last trial the witness Holmes shifted his
ground, and said he really believed, from what Alex-
ander Grant had told somebody, in his presence in
1836, when he (Holmes) was a youngster sixteen
years of age, that he had been mistaken and a line
four chains or more further south, was the right line
of Peter Grant's grant, and that would throw his
south line that much further south.

(1.' 22 L.J.Q.B. 124. (2) 1 C.1AT. & R. 919.

24
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1907 I will deal presently with the plan he produced

BARTLETT and spoke to, and another made by McKenzie, to-
~V.

NOVA SCOTIA gether, as the latter is founded on the former.
STEEL

Co. The plaintiff rested his case upon that evidence,
- and plan of Holmes, and after the defendants had

Idington J..
- given much evidence, as to what is known in the case

as the elm tree line, respecting which I will say noth-
ing, and other matters, Mr. McKenzie was called in
rebuttal and testified to the correctness of a plan, that
he produced, which was the result of his visiting the
locality, under the guidance of Mr. Holmes in 1889.
He spoke of a recent visit in 1901, to refresh his
memory, I take it, and from which his impressions as
set forth in the plan were confirmed.

I merely wish to deal with the plan, which is of
the same general character as the plan produced by
Mr. Holmes and to refrain from dealing at length with
the evidence of McKenzie.

The remarkable feature of both, is that the lands
in question have spread out and grown, in a way that
is quite inconsistent with all I have related, as to the
original plan and the plan annexed to the 1816 grants.
There appear two new strips of land in both, and two
new proprietors in the Holmes plan between the
James Fraser original grant and the Holmes grant.

One of these is the Finlay Cameron grant, clearly
covered in the grant of 1816 to Fraser, as part of his
300 acres, 72 rods in width, but now appearing south
of and alongside the same.

Another is that of "Fraser Saddler grant 1816"
lying between the James Fraser grant of 1816, and the
Holmes grant, though the north line of the James
Fraser 1816 grant is, as shewn above, bounded on the
north by the same land.
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If gross error existed, in widths originally ex- 1907

pressed, as given them, I could understand an expan- BARTLETT
V0.

sion of the Holmes and Alexander Grant's grant, NOVA SCOTIA
STEELwhich filled the whole vacant space in question. Co.

If, for example, each of them had been found to Idington J.
have in fact, respectively, a width of twenty-seven -

chains, and twenty-six chains twenty-five links, in-
stead of seventeen chains, and sixteen chains twenty-
five links, respectively, their grants having minerals
reserved to the Crown, and subject to such a mining
lease as that in question, the lease would operate
thereon.

Expansion of that sort I could conceive of, if evi-
dence shewed it as possible, but I decline to accept
intercalations of the sort put before us in plain viola-
tion of the descriptions given in the grant of 1816
without direct evidence. And to write across it
words "granted 1816" when no such grant appears in
the evidence is, to say the least, confusing.

There is a deed Ex. W.W.C. given by James Fraser
Senior to James Fraser Junior on 9th February, 1816,
fifteen days after the Crown grant of 1816 which cer-
tainly is, in light of what preceded it, a sort of puzzle.
It appears in defendants' claim of title. It purports
to cover 420 acres more or less. It has John Holmes'
farm lot for north boundary

for five hundred and sixty rods or until it comes to the rear line of
said James Fraser Senior's farm lot from thence to run south twenty
degrees east along said rear line one hundred and thirty rods or until
it comes to the said line of said James Fraser Senior's farm lot,
from thence to run south seventy degrees west along said line five
hundred and ten rods until it comes, etc.

We have Holmes' farm lot, given in his grant, at
five hundred and twenty rods, along his southerly

24%
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1907 line; so this Fraser deed runs forty rods past it. We
BARTLETT have Fraser's lot given at 660 rods (see plan) and the

NOVA SCOTIN given area confirms that as correct. And we have the
STEEL entire Fraser line of that date, consisting of twoCo.

-- ~parcels, one 18 chains and other 22 chains wide or a
Idington J.

total of thirty chains.

What is this rear line? WNhat is the southerly line
referred to in this lastly quoted description?

The Holmes plans, Ex. W.W. /9 & W.W./5, give the
Finlay Cameron grant, the Fraser Sadler grant, and
the Holmes grant, as of the same length and forming
part of a rectangular block of land.

We know Finlay Cameron grant was 100 chains,
and Holmes grant one hundred and thirty chains, and
that Fraser grant of 1816 extended far beyond either.

It is not necessary that I should solve this puzzle.

The deed from Fraser Senior to Fraser Junior,
being subsequent to the Crown grants, can have no
effect on the question I am dealing with just now.

It may or may not be necessary for the purpose of
their title, for defendants herein to clear up this and
the elm tree line.

I am only concerned with what obviously has a
bearing on the judge's charge, and just now with the
fundamental part of it, which at the beginning and at
the close presented a prima facie case, in favour of
the plaintiff. Did it exist? I remark on this Fraser
deed to shew I have not overlooked it, and that it can-
not form any basis for a prim4 facie case in favour of
the plaintiff.

Turning from the Holmes plan to the McKenzie
plan, Ex. W. W. /6, we find, though it shews Finlay
Cameron lot, and some other person's narrow strip,
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lying between Fraser grant of 1816, and his original 1907

grant of 1785, that they are not alike in the rear lines. BARTLETT

The cross measurement, however, of the McKenzie NOVAP NOVASCOTIA

plan is more important, so I pass these minor differ- STEEL
Co.

ences of which some explanation, perhaps involving I J.
minor inaccuracies, may exist. Their disregard of
accuracy, in measurement of lines from river to rear
will appear presently, in what to me is much more
formidable, in estimating the strength of this corrob-
orative evidence of Mr. McKenzie.

To begin with, there is a clear issue of fact, pre-
sented by the comparison of the McKenzie plan, with
the original plan.

Measured on the east side of the river, from the
north line of plotted lands, to the south line of the
original Fraser grant, there is by scale in the original
plan presented a width of 115 chains and by the Mc-
Kenzie plan when scaled a width of 152- chains.
Which plan is right? Who has blundered? They
cannot both be right.

We were asked to believe the vacant spaces were
inaccurate. I have said why I do not think so. Are
these the only inaccuracies? Are these the only sources
of differences of results? Have they anything to do
with the enormous difference of results over so com-
paratively short a space of ground? Was the sur-
veyor of the work appearing on the original plan sys-
tematically accurate or the reverse?

Whatever he was, his plan has left abundant
means of demonstrating inaccuracy if it existed. The
configuration of the ground with its river running
through it and of the plotting done thereof make his
plan an easy mark. Has the river changed? Is it in
soil that would render change probable? Has it still

353



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 those sharp bends and those long divergences starting
BARTLETT from one or other of those bends first in a general

NoV 'com course one way, and then another, alternating as ia
STEEL were?

Co.
To destroy confidence in the original plan is abso-

Idington J. lutely necessary to have any in McKenzie's fragment-
ary plan. No such general line of attack was made.
I assume the original plan as to the river correct. I
assume, when Finlay Cameron's grant of 100 acres
appeared thereon, south of a most marked bend in the
river, and so far past that bend, as it were, that the
man surveying and placing it south of this river bend
knew what he was doing.

I cannot conceive why he would place it there if,
in truth and fact, he had surveyed and laid it out
further north as McKenzie and Holmes plainly put
it in their plans.

By his plan the end of this lot, butting on the
river, is so nearly straight, that he has placed 100
chains as length of rear, and the consequent result of
100 acres is the given area. The north line must have
been found about equal to the south as indeed the
plan shews.

The other plans I refer to, place the west end of
the Finlay Cameron lot, so that it abuts on the acute
slant of the river, where the north and south boundar-
ies cannot be equal.

It moreover occupies that slant so much that there
was no place to fit in Holmes' lot, as I purpose shew-
ing it was fitted in, south Of the apex of the bend in
question.

The north line of Peter Grant's lot, is on the Mc-
Kenzie plan identical, in scale length, with that of the
north line of the Peter Grant lot in the original plan,
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doubtless copied according to scale. The north line 1907

according to Holmes' plan is ten chains longer, ac- BARTLETT
cording to scale, than the north line of the original lot. o'V.

corin t sal, ha te orh in o te riinlCot NOVA SCOTIA

The end butted on the river, according to the original STEEL
Co.

plan at a part of the river, where there would not be -

so much difference between north and south lines, as laington J.
to make it worth considering. Atj1east the south line
or short one being found 150 chains and the rear width
20 chains, the area was 300 acres. It is not so in
other and especially Holmes' plan.

The rear of Peter Grant's- line and that of the
James Fraser original grant appear to the eye, on the
original plan when tried by the same perpendicular or
meridian line, as if Grant's rear projected easterly
over the Fraser original rear line, yet, on these Mc-
Kenzie and Holmes plans, the original Fraser rear
line projects easterly beyond that of Peter Grant.

What does this mean? Fraser's original south line
was 158 chains and Peter Grant's 150 chains. Why
do these lines and the relative position of these lands
differ so much though the plans are a hundred years
apart? Has the river changed? Or has the shifting
of the location of Peter Grant's land, by the intercala-
tions I have referred to, of twenty to thirty chains
further north, on the river, had anything to do with
it? Let any one look at the plans and compare them
in light of the course of the river. I leave it there, for
I have not the instruments or means at hand to ac-
quire more accurate results. A tracing of the original
on the same scale placed over McKenzie's plan will
shew curious results.

Is the whole work, on the ground, on both sides of
the river, actually, in corresponding parts throughout,
as diverse as the results got on the east side, by tests?
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1907 If such comparative tests were applied to both sides of
BARTLETT the river and there were found corresponding errors

NOVA SCOTIA or inaccuracies as the case may be, they should go far
STEEL to settle this conflict between the different plans.Co.

If confidence still exists in Holmes' and Mc-
Idington J.

- Kenzie's locations, as an interpretation of the orig-
inal plan, I would like to know how the plan re-
mained so absolutely accurate as to the original
grants of James McDonald, and of James Fraser,
which are yet respectively, exactly 20 chains and 22
chains wide, and all else, for the most part, so extrava-
gently in error, save in the case of Peter Grant's
grant which comes out within thirty links, in width of
the original. But if the second edition of Holmes'
relations were to be applied then where would Peter
Grant be in McKenzie's plan? Where would the in-
tercalations go?

I cannot understand this absolute accuracy of
width at the north and at the south and the interven-
ing gross inaccuracies.

Men inaccurate by nature or habit continue inac-
curate, and the most accurate of men, in the same
way, though seldom shewing absolute accuracy, shew
a general approach thereto, with remarkable uni-
formity.

This original plan will even at the distance of a
hundred and twenty years, if thoroughly investigated,
be found accurate or the reverse.

Where, according to this plan in 1785, Cameron
and Peter Grant's lands were, they must now be.
Their acts of locating them only furnish some evidence

to interpret the plan. If the work on the ground upon
which the plan was founded gave more or less than
the figures on the plan indicate that might govern.
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It may be inferred, for example, from the case of the 1907

Hugh McDonald lot, found to be 11.27 chains instead BARTLETT

of 10 chains that he got more. Others may have got NoVA SCOTIA

more, or less, though owing to the general aim of the STEEL
Co.

Crown surveys to give full measure very unlikely less. J

It does not follow that, if over a wide range a Iding-ton J.

surplus width, counting by figures on a plan, be found,
it of necessity falls to the Crown or its lessees, still
less in one place. All the errors of that sort cannot of
necessity fall in one place. Yet is not that what Mc.
Kenzie's evidence comes to?

Finding extra width disturbs but settles nothing.

Test the matters in question by the Holmes' grant,
of 17 chains wide, as it stood in 1811 on the south side
of the apex of the bend in the river, and next Finlay
Cameron, when it was 470 rods on the north line, and
on the south 520 rods. Fit it into the angle that was
left in the river when Finlay Cameron's land was
allotted him, and see how exactly such delimitation
would suit the facts.

It is removed by McKenzie to the north side of
the apex and there the north line must be the longer
one, and the south one the shorter one, for the mathe-
matical results of fitting it into the northerly line of
the triangle in the river, obviously must be so. Yet
when I scale them I find about 5 inches equal to 112
chains or 448 rods of north line as against 4A inches
equal to 92 chains or 370 rods for south line.

Certainly these are not the same boundary lines or
these lots the same.

Without, so far as I can see, observing this, ex-
plaining it, or alluding to it, the learned trial judge
on the strength of the following in McKenzie's evi-
dence
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1907 The Court:-Q.-Are the angles and turns of the river correctly

BARTETT represented on this plan-G. 3 ? A.-Very nearly so.
V.

NOVA SCOTIA
STEEL made the impressive remarks as to roads and rivers

CO. that are complained of.
Idington J. The Mount Horeb road I certainly understood

counsel in answer to repeated questions, to concede,
lay on the south side of the Finlay Cameron grant.
If so then we have that part of the learned trial
judge's charge going in the wrong direction.

If the intercalations are omitted from the plan
and ought to appear as substitutions or superposi-
tions, so to speak, as the evidence of some witnesses
indicates, then the Mount Horeb road may be still on
the south line of where Finlay Comeron's 100 acre
lot lay. In that, however, McDonald Roy and his cor-
roborators would be right, and the learned trial
judge's original impression be right, but what he got
from McKenzie be absolutely wrong, and the impres-
sion left on the jury correspondingly so.

If these observations are nearly correct, though
touching only a fringe of the case, there is much to
complain of in the possible effect of the learned trial
judge's charge in this regard.

There appear on the later plans brooks that do
not appear on the original. One of these brooks might
have fitted this Holmes lot, in either place chosen to
set it down. Whether the brook attracted the settling
man, or the eye of the artist saw no difference, in
later times, as to which brook should be used, I know
not. I pass the coincidence. I note only this, that the
brook may have in a hundred years transformed the
apex of the river so much by its wearings and de-
posits, that some of, or some part of, the inferences I
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have been drawing, may not be justifiable. There is 1907

no evidence of it however. BARTLETT
V.

I cannot usefully add much more on the issue now NOVA SCOTIA
STEEL

before me which is the concrete, or possibly concrete Co.
effect, of Mr. Justice Russell's charge relative to the Idington J.
alleged prind facie case, of the plaintiff, at the begin-
ning and ending of his charge and that part I have
just dealt with.

I cannot share Mr. Justice Graham's abstract
theories as to it.

I cannot accept, as he has apparently been able to
do, the evidence as to so wide a vacant space as con-
clusive, and I am therefore less inclined to adopt his
abstract proposition as to the possible meanings of
such a charge. The evidence of McKenzie shews that
his method of cross measurements was dependent
upon hearsay as to lines, and at the offsets he makes
errors may have crept in. And though he swears to
having had plans with him that ought to have so
startled him, when contrasted with his results, as to
have put him to some more systematic method of
checking his work than is observable in the evidence,
yet we are left to guess at explanations.

I am clear not only that the charge was technically
erroneous, but that it must of necessity be destructive
of the defendants' case, unless jurors are in Nova
Scotia, of a class by themselves, above impressions
from the Bench.

I have not read any of the numerous affidavits
filed on the application to amend the notice. The
plans filed therewith as well as the argument here in-
dicate a probability that the course of the river may
have been dealt with in the affidavits in such a way as
to change or confirm my present impressions.
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1907 I have purposely abstained from the reading of
BARTLETT them, as I think this motion ought to be disposed of

NOVA SCOTIA upon the case that was presented to the minds of
STEE court and jury at the trial. A careful reading of the

evidence, of the charge, of the. opinion judgments
Idington J. Z

below and of the appellants' factum, and a careful
consideration of all that is apparent to me therein,
has produced the results I have written and led me
to the conclusion that this appeal should be dismissed
with costs.

I am by reason of what has transpired in regard
to the last appeal herein to this court in this case,
constrained to say, that however much there may be
incidentally in what I have said helpful or hurtful to
either side in the method of investigation I have fol-
lowed and I think in part should be followed in such
a case, yet I have dealt only with one aspect of this
case, and only part of it, and that nothing herein
should be presented to a future jury as the decision
of this case beyond the result that a direction involv-
ing any presumption of law, as presenting at the close
of the trial a prinb facie case, in favour of such a case

as plaintiff at last trial presented is not good law.

A presumption of law in favour of a junior grant

as against a senior grant wherein the respective plans
conflict and the senior grant has had the original plan
incorporated with the grant as here is perhaps possible
in human experience, but hardly likely to arise here.

There is another phase of the trial that to my mind

is against this appeal.

The parties were agreed that if judgment must go

for plaintiff in the case, the damages must be assessed
by a named referee.
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All else, however, that would entitle the plain- 1907

tiffs to judgment must be found by the jury. BAR.TLETT

Now all that was left to and got from the jury on NOVA SCOTIA
STEEL

this trial were the following questions and answers: Co.

1. Were any ores mined by the Pictou Charcoal & Iron Com- Idington J.

pany and sold to the Nova Scotia Steel Company taken out south of

the south line of Peter Grant's grant dated Nov. 3rd, 1785?
Ans.-Yes.

2. Is the property described in the agreement between the New
Glasgow Coal & Railway Company and James Fraser and others
covered by the Finlay Cameron grant in 178.5?

Ans.-No.

3. Has it been proved that the line claimed to run from the elm
tree is the north line of the lot granted to Peter Grant in 1785?

Ans.-No.

I am at a loss to know how a verdict, in an action
of trespass, can be entered on such findings, and so
followed by judgment that the scope of the referees'
duties may be definitely ascertained.

In view of the difficulty I have in this regard I
asked counsel on argument if any such rule existed in
Nova Scotia as in Ontario where the judge can sub-
mit parts of the case as lie sees fit by question to a
jury, and reserve the rest for himself to deal with,
and they were agreed that there is not. I, therefore,
in absence of such rule or any power, without consent
of parties, in a trial judge to deal with anything but
the answers on issue raised, would desire before adopt-
ing the Pudsey decision and applying it to this case,
to consider further if I found it necessary to decide
the point. I would not be disposed to think that
order 38, rule 10, of the "Nova Scotia Judicature Act"
could be stretched so far as to cover the omissions
here.

I think the appeal should be dismissed with costs.
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1907 MACLENNAN J.-After considering this case very

BARTLETT fully in all its bearings, I think the order for a new

NOVA SCOTIA trial should stand.
STEEL I do so substantially for the reasons given in theCo.
- Court of Appeal. by Mr. Justice Longley. I say sub-

Maclennan J. stantially because Mr. Justice Longley has fallen iito
one or -two inaccuracies in his statement of the evi-
dence. He states that the description and survey made
by Holmes of the land in 1872 defined it by corner
stones, as described in the plaintiff's lease, whereas
Holmes himself says that he marked the corner with
wooden stakes, and not with stones, and that although
he saw stones in 1875, where he had put stakes no

stones were there in 1889, the date of the lease, and he
thought they had not been there for 12 or 16 years
before. The evidence is that when the lease was made
there was neither a marked maple tree, nor corner
stones, by which the demise could be located. It fol-
lows that the only means of doing so was by ascertain-
ing the Peter Grant south line. The description of
the lease does not begin where a marked maple tree
and marked corner stone had stood at some former
time, but at a point where these objects were to be
found at the making of the lease.

Not only was there no corner stone at the supposed
point of commencement, at the making of the lease,
but there was none at any of the other three corners
as described in the lease, and the only part of the
description, by which the land could be located,
either at the making of the lease, or at any time after-
wards, was the Peter Grant line, and the bearings and
measurements.

The tree and stones might be rejected as falso
demonstratio, but the Grant line, and the bearings and
measurements, would still be sufficient to save the
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lease from being void. Under these circumstances I 1907

think the onus was cast upon the plaintiff to estab- BARTLETT

lish the Grant line, and to shew that the workings NOVA SCOTIA

were south of that. STEEL

I also agree with Mr. Justice Longley in his opin-

ion of the great importance of the grant of 1785 -

(called by him 1784), and the plan annexed thereto,
in their bearing upon the case. I think both plan and
grant must be taken to be accurate, and to shew cor-
rectly the position, relative to each other, of the
several parcels, as well as their respective dimensions
and acreage and the bearings of their boundaries.

It is inconceivable that a plan, annexed to and
forming part of a Crown grant, intended to exhibit
sixteen different parcels of land, differing much from
each other in length, breadth and area, all fronting
upon a river, winding and irregular in its course,
and granted to sixteen different persons, should not
have been prepared with great care, so as to shew with
correctness the relations of the parcels to each other,
or in other words, have been drawn to a scale, and
that it should not have been the result of a correct sur-
vey of the whole tract.

And here I may express surprise that there is no
mention in the case, from first to last, of the field
notes of that old survey. It may be that it was shewn
in the former trials that they had been searched for,
and were not found, and that the absence of all refer-
ence to them is thus accounted for. There is a memor-
andum upon the old plan which might perhaps help a
search in the Crown Land Department for the field
notes of the survey on which it was made. That mem-
orandum is as follows, "B. 17, page 83," and is written
upon the Peter Grant parcel, and upon one other.

But in the absence of the field notes, which if pro-
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1907 duced might have shewn an error in the scale, I think
BARTuaTT the plan must be taken to be correct and that the

NOVA SCOTIA breadth of the ungranted land between Peter Grant's
SCE 300 acre parcel and Finlay Cameron's 100 acre parcel,
- mhst be taken to be what is indicated on that plan,

Maclennan J. by the scale, namely, 261 chains and not 64.03 chains,
as claimed by the plaintiff's lease.

It was argued that the grant to John Holmes in
1811 of a parcel 17 chains wide, and a grant to Alex-
ander Grant in 1816 of another parcel 161 chains
wide, making together 331 chains in'width between
the Peter Grant and the Finlay Cameron land, was
evidence that the old plan of 1785 was wrong, and
that there was at least 331 chains in width included in
the plaintiff's lease.

I do not think, however, that is so. The old grant
and plan being earlier must still govern in the absence
of evidence of error in the plan.

The subsequent grants to Holmes and Alexander
Grant of 331 chains, or any other subsequent solemn
act or declaration of the Crown, could have no effect
in displacing the grants to Peter Grant and Finlay
Cameron respectively, made years before.

I am also of opinion that the questions submitted
to the jury and answered by them, are insufficient to
enable the master to take an account, because both the
Peter Grant and the Finlay Cameron lines are left
undefined.

DUFF J.-I concur in the opinions stated by Mr.
Justice Maclennan.

Appeal dismissed with costs.

Solicitor for the appellant: Henry C. Borden.
Solicitor for the respondents: Robert E. Harris.
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GEORGE D. PRESCOTT (DE- APPELLANTS; *Dec. 17, 18.

FENDANTS)....................... 1907.

AND * Feb. 19.

DANIEL L. ADAMS (PLAINTIFF) ..... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Contract of hiring-Manager or expert-Dismissal.

The manager of a veneer company having heard of plaintiff as a
man who could usefully be employed in the business wrote him
a letter in which he stated that "what we want is a man who
is a good veneer maker and who knows how to make all kinds
of built up woods that are salable, such as panels. * * *
We want you to take full charge of the mill, that is, the manu-
facturing." In reply plaintiff said: "Would say I understand
fully the making of the articles you speak of as well as numer-
ous others with proper machines and proper men to run them."
And in a subsequent letter he said: "I feel from all the ex-
perience I have had I have mastered the entire principle of it
(the veneer business), knowing machines required for various
work, what veneer has got to be when completed." Having
been hired by the manager he was discharged six weeks later
and brought an action for wrongful dismissal.

Held, reversing the judgment of the Supreme Court of New Bruns-
wick (37 N.B. Rep. 332) that he was not hired as a business
manager but as an expert in the veneer business and as the
evidence established that he was not competent he was properly
discharged and could not recover.

APPEAL from a decision of the Supreme Court of
New Bruuswick(1) affirming by an equal division of
the judges a verdict for the plaintiff at the trial.

*PRESENT:-Fitzpatrick C.J. and Davies, Idington. Maclennan
and Duff JJ.

(1) 37 N.B. Rep. 332.
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1907 The facts are sufficiently set out in the above head-
ALLCROFT note and fully stated in the judgments published here-

ADAMS.

Teed K.O. and Jonah, for the appellants.

Fred R. Taylor, for the respondent.

THE CHIEF JUSTICE.-This appeal must be dis-

missed with costs.

DAVIES J.-This was an action for wrongful dis-
missal tried before Mr. Justice Landry without a jury
in which he found for the plaintiff and awarded him
damages in the nature of a quantum mersit for the
time he was in defendants' employment before being
dismissed, of $375, and for the wrongful dismissal,
$625, in all, $1,000.

The decision of the trial judge and also of the full
court in New Brunswick turned upon the question as
to whether or not the plaintiff's dismissal was wrong-
ful.

The court was equally divided, Landry J. uphold-
ing his own decision as trial judge and Chief Justice
Tuck and Hanington J. concurring with him, while
Barker, McLeod and Gregory JJ. were of the opinion
that in view of the specific knowledge and qualifica-
tions required by the defendants of the man they
wanted with respect to the special line of veneering
goods in the manufacture of which they were engaged
as shewn in the letters written by Prescott, one of
defendants, to plaintiff, and of the specific represen-
tations made by the plaintiff to the defendants in his
replies of his knowledge and qualifications on these
special matters and on the faith of which he was en-
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gaged; and in view of the actual qualifications which 1907

a fair test extending for six weeks of employment ALLCBOFT

shewed him to possess, he was rightfully and properly AD s

dismissed.
Davies J.

A careful perusal of the judgment of the learned -

trial judge has convinced me that he failed to appreci-
ate from the correspondence and evidence the real and
substantial purpose for which the plaintiff was en-
gaged and the special knowledge and qualifications
required of him and which he represented himself to
possess.

The learned judge seemed to think that the plaintiff
had been engaged as a general manager of defendants'
business, and that his general knowledge of the veneer
business rendered him competent to discharge the
duties of such general manager; and that his special
representations of knowledge and ability had not been
put to the test.

I am quite unable to agree in these conclusions.
What was wanted by the defendants was not simply a
general manager of their business which might not
necessarily imply a man able himself to manufacture
the veneering they were making and selling, but a
practical man who knew himself how to do the work
and could teach workmen who did not.

In the first letter to defendant Prescott tells him
the kind of man wanted. He says:

What we want is a man who is a good veneer maker and knows how
to make all kinds of built-up woods that are salable, such as panels,
dresser drawer fronts, chair seats, etc. Now, if you are open later
on to talk with us, please state your side of the question. We would
want you to take full charge of the mill, that is the manufacturing.

Plaintiff sends a lengthy reply, but the part to
which I specially call attention is that which seems to
be a direct answer to defendant's demands. He says:

25 1
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1907 I understand fully the making of such articles as you speak of as

ALoB 1 well as others, with proper machines and proper men to run them,
and ordinary intelligent man can be brought to become quite expert.

ADAMS.

Davies J. That seems to be quite clear and explicit except,
perhaps, the last sentence, which it might be argued
does not necessarily imply ability on his part to teach
the "ordinary intelligent man" to do the necessary
work.

Any doubt upon that point is, however, removed
entirely by a subsequent letter from plaintiff in which
the following sentences occur:

This gave me my ideas of going into the veneer business to learn it
thoroughly, and although there is no end to learn in it I feel from
all the experience I have had I have mastered the entire principle of
it, knowing machines required for various work, what veneer has
got to be when completed, etc. To be frank with you I have had in
mind sometimes and intended eventually to connect myself with a
young veneer business that I might promote the growth and work
it up to the best of my ability to a large business. While I have
a fine position with the Gale Manufacturing Co. here, I am of course
looking into the future somewhat, and would make a change I
thought later on might benefit me. I can at all times, I believe, lay
my hands on good competent machine men who know their business
as also instruct those who do not. I give almost my entire time
and attention to all the work done in the Gale factory which is as
I previously wrote you one of the largest and best equipped in the
United States.

Here is a man who is told that what the inquirer
required was

a man who is a good veneer maker and knows how to make all kinds
of built up woods that are salable,

replies first by saying that "he fully understands the
making of such articles," and follows that up with
another letter in which he says:

I feel from all the experience I have had I have mastered the entire
principle of it;
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and further with reference to the difficulties defend- 1907

ants had stated they had had with respect to getting ALLCrOFr

practical workmen: ADAms.

I can at all times, I believe, lay my hands on good competent ma- Davies J.
chine men who know their business as also instruct those who do -

not (adding), I give almost my entire time and attention to all
the work done in the Gale factory which is as I previously wrote
you one of the largest and best equipped in the United States.

He not only claims to have practical knowledge
and to have mastered the entire principle of the manu-
facture of veneering, but such knowledge as entitled
him to instruct ignorant and inexperienced workmen,
and in his closing sentence leads defendant to believe
that he occupied a practical and important post in
one of the largest veneering factories in the United
States which he would be loath to give up.

This was just the kind of man the defendants re,
quired, and after a personal interview the plaintiff
was, after Prescott had consulted his partner, engaged
by telegram and went to the factory.

At this personal interview plaintiff repeated to
Prescott the statement he had previously made by
letter

that he held a good position with the Gale Co., which he could hold
and he would be loath to leave it.

No denial as to having made this statement is
given by plaintiff or apparently any explanation, but
as a matter of fact it was utterly untrue as this inter-
view was held on the 15th July, at Portland, and he
had left the Gale's factory on the 17th June previ-
ously, and was not at the time of the conversation in
Gale's employment.

With reference to this point I may here say that
Gale and his foreman, Anna, were both examined by
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1907 commission and their evidence shews beyond reason-
ALLcRoFT able doubt that the plaintiff's representations as to his

V.
ADAMS. employment with them and the nature of that em-

Davies J. ployment as also as to his practical knowledge of the
- business were utterly fallacious and misleading.

Now with reference to the possession by the plain-
tiff of the actual practical knowledge and qualifica-
tions which it seems to me clearly were required of
him and which he as clearly represented he possessed,
it is hardly contended that if this was the basis and
purpose on which and for which lie was employed,
that he could succeed.

Originally the claim was framed that plaintiff was
hired as "foreman." At the trial it was amended so
as to read "superintendent" and the case proceeded
and was argued before us by the respondent upon the
assumption that he was so hired, and that this meant
a business manager and superintendent and did not
include a practical foreman.

If he was hired as the latter no possible doubt
could exist as to the result.

He himself admits in his examination that he had
had no practical working knowledge or experience
and that such knowledge as he did possess had been
picked up by observation solely and the evidence
shews clearly that as a practical foreman capable of
doing the work himself or instructing ignorant work-
men how to do it he was quite inepmpetent. The
question was therefore reduced down to the nature of
the employment he was engaged for.

As before stated I cannot entertain any doubt upon
that point in view of the correspondence between the
parties as a result of which he was employed.

Mr. Justice McLeod, who delivered the' leading
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judgment for the appellant below, has with great 1907

care and thoroughness analyzed the evidence alike ALLCROFT

as to plaintiff's representations of qualifications and AD AS.
actual qualifications. Davies J.

I fully agree in all he has so fully and so well said -

in his judgment and have only thought it desirable to
go into the questions as fully as I have done because
of the great difference of judicial opinion in the court
below and the misconception as I thought of the true
nature of the hiring.

At the argument before us it was suggested by one
of my colleagues from the bench that the agreement
was one within the Statute of Frauds for a yearly ser-
vice not to be completed within the year and was not
in writing and could not therefore be sued on. The
point was not adopted or relied upon by counsel, how-
ever, for either appellant or respondent and does not
seem to have been mentioned at the trial nor in the
court below, and we do not think it open on this
appeal.

In the result I think the appeal should be allowed
with costs and judgment entered for the defendants
with costs.

TiINGTON J.-This is an appeal from the Supreme

Court of New Brunswick affirming the judgment (for
plaintiff, now respondent) of Mr. Justice Landry in
an action for wrongful dismissal of the respondent
and also for work and labour.

The action is at common law and under a system
of practice and pleading provided by the Supreme
Court Act of that province.

The Act is as to pleading framed upon the lines of
the English Common Law Procedure Act, 1854, and
the pleadings in this case are framed just as they
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1907 would have been in a similar action under the latter

ALiaCoFT Act.

ADAMS. The issue of whether or not there has been shewn
- by the plaintiff a contract that complies with the

Idington J. Statute of Frauds, which is in force in New Bruns-
wick, is distinctly raised by the non-assumpsit plea on
record here.

The authorities are collected in Mews Digest, Vol.
11 at foot of column 832 and top of column 833, and
are too clear for argument, though since the Judicature
Act in England the Statute of Frauds must, in cases
of intended reliance on its provisions, be there speci-
fically pleaded.

Before such introduction the equity rule required
the statute to be pleaded, but the common law rules
did not.

Applying this and its consequent application of
the Statute of Frauds to the first count of this declar-
ation there is not the necessary note in writing to
enable the plaintiff to succeed.

The parties had a great deal of correspondence on
a variety of matters preliminary to any contract and
then Mr. Prescott, one of the defendants (now appel-
lants), met the plaintiff at Portland in the State of
Maine, where they talked over many things, relating
to a possible agreement, but separated without form-
ing any contract, as Mr. Prescott wished to consult
his partner, now co-defendant, then in England.

The following telegram and letter are all that
appear in the written evidence which in any way can
be said to form part of the contract:

Albert, N.B., July 29, 1902.
To Daniel Adams, care Cushing Adams,

B. Falls, Vt.
accept your offer; when can you come?

APTUS VENEER CO.
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West River, N.B., July 29th, 1902. 1907
Daniel Adams, Esq.:

ALLcBOFT
Dear Friend Adams,-I simply got cable from Mr. Allcroft saying V.

engage Mr. Adams at $3,000 a year. Am sailing early in August. ADAMS.

Now I will try and instruct you so you will be able to find us. Idington J.
You will take the train from St. John about 12 o'clock, "noon,"
on Intercolonial Railway. You can get a ticket direct to Albert.
You will change cars at Salisbury Station. While in St. John put
up at Hotel Dufferin and mention to the manager or clerk that you
are coming up to Albert to see me. They will then see that you
get the correct train. It is no use to take any other as you would
not connect and we only have one train a day. All the chair seats
you want to bring ship to Aptus Veneer Co., Hillsboro, N.B. I can
work the customs there better.

Yours,

(Sgd.) GEORGE D. PRESCOTT.

I do not think it can be successfully contended that
these form such an agreement, or memorandum or
note thereof, in writing, as to enable the plaintiff, in
this case, to recover.

The intended agreement, set up in the declaration,
was to extend for a year. It was not intended in any
way, to begin to operate until some time after this
telegram and this letter of the same date were signed.
The signature of Allcroft is wanting and if we can
find it covered by the signature to the telegram, yet
it does not appear to the letter, and if we assumed
authority to put it there Mr. Prescott has failed to do
so.

But if want of signature could by some ingenuity
be overcome, then how can it be said that any agree-
ment appears on those documents? The consideration
does not appear in the telegram at all. That is fatal
to it as an agreement. But what of the letter? What
was the man to do? Where is the contract for breach
of which suit is brought by the first count? Doubtless
it was verbal and that is no use. Indeed, the long
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1907 argument as to what plaintiff's position was to be,
ALLCROFT shews not only that it was verbal, but the need of a

ADAMS. writing to define it.

Idington J. I think the case of Harper v. Davies (1) is clearly
- in point and that the plaintiff fails in the first count,

but is entitled to succeed on the common counts.
I find since writing the foregoing that the plain-

tiff's letter of 25th June stated 1st of August as the
time he would be free. That and the date in declara-
tion seem as regards the Statute of Frauds conciu-
sive against there being in law a contract.

Since writing foregoing opinion I have also had
the pleasure of reading the judgment of my brother
Alaclennan.

I have reconsidered the whole case and read the
evidence of those who could alone tell what the con-
tract was, but cannot change the result arrived at
above.

I find that the term "at $3,000 a year" used in
Prescott's letter of 29th July is repeated in the oral
evidence, but nothing more by which to fix any de-
finite term of the length of engagement.

It is exceeding doubtful, if this with what the
correspondence suggests as possible purpose of the
parties, where they have not stated anything definite
can within the later authorities be held more than a
general hiring, requiring reasonable notice before dis-
missal, unless for cause. See Green v. Wright(2),
and the cases referred to in Bain v. Anderson(3).

It was counsel for appellant who answered me in
argument as to the statute, and his answer was that
there was in the case a mass of correspondence which

(1) 45 U.C.Q.B. 442. (2) 1 C.P.D. 591.
(3) 27 O.R. 369.
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he had no doubt would be found to comply with the 1907

requirements of the Statute of Frauds. I have no ALLCROFT

doubt his reply was in perfect good faith, and that ADV.

as he had not been of counsel at the trial, he over- Idintn J.

looked the point.
Even if this might, as my brother Maclennan sug-

gests, be held a waiver by defendant of the statute, I
fail to see how defendants' waiver, by failure to argue
it, can be a dispensation with the need for a defendant
in an action, on the common counts, to shew if he can
shew, as a defence thereto, that the work was done
under a special contract, which on the authorities
must comply with the statute.

See the cases of Case v. Barber in Sir T. Ray-
mond's reports(1) ; Foquet v. Moor(2), and remarks
in Snelling v. Hiuntingfield(3), at end.

Appellant's counsel distinctly took the ground that
by virtue of the misrepresentation inducing defend-
ants to co*ntract they were entitled to rescind the con-
tract. I assume they were justified in doing so by
the evidence as presented in argument here. I infer
that what took place was a rescission and that the
parties stood then as if the express contract had never
existed.

I think the following expression of the law applic-
able to a contract obtained by fraud as Mr. Justice
Blackburn expressed it in The Queeu v. Saddlers' Co.
(4), at pp. 420 and 421, applies:

And the reasoning seems to me to amount to laying down the
principle that, inasmuch as a man cannot take advantage of his own

wrong every act or thing brought about by his fraud or wrong is as
against him to be treated as if it never had existed. In this I can-

(1) T. Raym. 450. (3) 1 C.M. & R. 20.

(2) 7 Ex. 870. (4) 10 H. L. Cas. 404.
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1907 not agree. Fraud, as I think, renders any transaction voidable at
the election of the party defrauded; and if when it is avoided noth-

ALLCROFT ing had occurred to alter the position of affairs the rights and reme-
V.

ADAMS. dies of the parties are the same as if it had been void from the
- beginning; but if any alteration has taken place, their rights and

Idington J. remedies are subject to the effect of that alteration.

See also Leake(1), and cases cited.
Whatever goods a defrauded party gets, by such

a contract, he must on electing to avoid it return or
pay for.

I am unable to see any distinction between a con-
tract of hiring which well might have coupled with it,
the element of a sale, or delivery of goods into it, and
any other.

This plaintiff assuredly did work worth paying
for. He was engaged, as the evidence of Prescott
shews, when asked if he could not have got a cheaper
man merely to do veneering,

I don't know. I wanted a man who could make table tops, exten-

sion tops, cheffoniers, drawer fronts and other thinge. I wanted

a man that could do the whole thing, and that is the kind of man

I thought I was hiring. I wanted a man to take the responsibility
off my shoulders. I wanted to go into the office and do the financ-

ing.

A man hired to perform such manifold duties as
required and "to do the whole thing" in a factory pro-
ducing a great variety of goods as this was intended
for, might do many well, and fail in others, and fail in
some of the material parts he had misrepresented
himself capable of.

He either was called on to perform those duties,
he was incapable of, early or he was not. If he was
then he ought to have been dismissed long before he
was, to entitle the defendants to rescission.

(1) 4th ed., p. 256.
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I think it ought to be assumed, as he was not dis- 1907

missed, that he was doing useful work in some of the ALTonOFT

many other things he was capable of doing, than ADVMS.
veneering in which he was not an expert.

I incline to think there is a great deal in what the
trial judge found, as to other motives for discharge. I
would, in light of what followed, be inclined to assign
amongst such motives this, that as the result of learn-
ing from plaintiff the knowledge picked up by him in
other factories, the defendants found the undertakings
they had in view in hiring him likely to grow too vast
for them.

In this, if no other regard, the plaintiff is entitled
at defendants' hands to consideration.

In law, the motives impelling a man to rescind a
voidable contract cannot, if otherwise entitled to
rescind, avail to refuse him relief.

I do not think the appellants have succeeded in
bringing this case within Harmer v. Cornelius(1),
That was the case of a single duty undertaken where
clearly the service done if the servant incompetent to
do what he represented must necessarily be worthless.

The cases where, as in the Panama & South Pacific
Telegraph Co. v. India Rubber, Gutta Percha & Tele-
graph Works Co. (2), and In re The Bodega Company
(3), the element of fraud, of necessity permeated and
rendered the work done worthless, are also distin-

guishable.
I may remark that the ground upon which Tibbs v.

Wilkes (4) relied upon by plaintiff, rightly goes, is on
the facts here entirely against him. If he could have

(1) 5 C.B.N.S. 236. (3) (1004) 1 Ch. 276.
2) 10 Ch. App. 515. (4) 23 Gr. 439.
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1907 shewn a monthly hiring, or term of payment his case
ALLCBOFT might have been different.

V. But that and all cases of dismissal for miscon-
I a ~duct stand on an entirely different footing from this,Idington J.

which is not one of misconduct, after engagement and
duties entered upon. In that class of cases plaintiff
has no right to recover for a quantum meruit because
the contract stands and has not been fulfilled.

In conclusion whilst I agree in dismissing the
action raised by the first count, I submit with great
respect, the duty devolves on us when we come to the
common counts, to give effect to the Statute of
Frauds; and if the court below had not assumed a
contract .for a year existed, I should have said, we
must infer there was none, and in any event hold that,
the defendants having rescinded, and been justified in
rescinding, for misrepresentation, the services must
be compensated on a quantum meruit basis.

I would adopt the basis of the learned trial judge
as to the amount to be allowed though with some
doubt, but as I am in the result not in accord with
the rest of the court, I need not pursue the subject
further as to costs, etc.

I would refer to the case of Stock v. Great Western
Railway Co. (1), and the same case in 9 U.C.C.P. 134;
Copper Miners Co. v. Fox (2) ; Pulbrook v. Lawes (3)
and notes to Cutter v. Powell(4), at pages 9 et seq.;
Prickett v. Badger (5).

MACLENNAN J.-Appeal by the defendants in an
action for work and labour, and wrongful dismissal.

(1) 7 U.C.C.P. 526; (3} 1 Q.B.D. 284.
9 U.C.C.P. 134. (4) 2 Sm. L.C. (11 ed.) 1.

(2) 16 Q.B. 229. (5) 1 C.B.N.S. 296.
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At the trial, without a jury, the plaintiff had a 1907

judgment for $1,000, being $375 for his actual ser- ALLCROFT

vices, and $625 damages for wrongful dismissal. A s
ADAMS.

The judgment was affirmed on appeal, the judges -

being equally divided in opinion.

The plaintiff's declaration contains two counts,
the first upon an agreement for service in the capacity
of a foreman, to continue for a year from the 8th of
August, 1902, at a yearly salary of $3,000 a year,
payable monthly, broken by dismissal before the expir-
ation of the year; and the second for work as a hired
servant.

The pleas to the first count are three; namely, first,
non assumpsit; 2nd, agreement obtained by the plain-
tiff by misrepresentation of his skill and ability to
perform the duties and service required of him; and
thirdly, defendants induced to enter into the agree-
ment by fraud of the plaintiff. The only plea to the
second count is never indebted.

At the opening of the trial the learned judge per-
mitted the plaintiff to amend the first count by sub-
stituting the word "superintendent" for "foreman."

The pleadings are framed under a procedure simi-
lar to the old English common law procedure, under
which the plea of non assumpsit has the effect of set-
ting up the Statute of Frauds, which declares that no
action may be brought upon a contract not to be per-
formed within a year, unless the contract or some
memorandum or note thereof in writing is signed by
the party to be charged.

I think that if the statute had been relied upon at
the trial I should have been obliged to hold that no
contract or memorandum or note thereof in writing
such as declared upon had been signed by the de-
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1907 fendants, and that they should succeed upon their
ALLCROFT plea of non assumpsit.

V.

ADAMS. But so far as appears the defendants did not either
Macan J at the trial or in the court of appeal claim the benefit

- of the statute.

It is optional with a defendant to plead the
statute, and if he do not, a recovery may be had
although the contract be one not to be performed
within a year. If this is so it follows that even if
pleaded that defence may be waived.

I think it was waived in this case in the courts
below, and at page 2 of the appellant's factum in this
court he says:

Allcroft cabled his authority to engage the respondent, and he ac-
cordingly was engaged on or about the 29th day of July at the yearly
wages of $3,000.

And when attention was called to the statute, from
the bench, on the argument before us, counsel did not
take up the point.

I, therefore, think the case must be considered
irrespective of the statute, and I am of opinion that,
having regard to the whole of the evidence both
written and oral, the proper conclusion is, as was
assumed by the parties themselves, and by the courts
below that a contract such as declared on in the
first count was made out, although not by signed writ-
ing alone.

The question then remains whether the defendants
have proved the second plea to the plaintiff's first
count, and whether the agreement was obtained by the
plaintiff from the defendants by misrepresentation
of the skill and ability to perform the duties required
of him.
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At the conclusion of the argument I had a strong 1907

impression that the defendants had proved that plea, ALc RFT
and a subsequent careful consideration of the evidence V.
has confirmed that impression, and I find my views so -

well expressed by my brother Davies that I forbear Maclennan J.

repeating them.
The existence of the special contract excludes any

contract to be implied from the performance of ser-
vice, and the plaintiff's failure upon the express con-
tract involves failure in his whole case, and it fol-
lows that the appeal must be allowed and the action
dismissed with costs, both here and below.

DuTFF J. concurred with Davies J.

Appeal allowed with costs.

Solicitors for the appellants: Trueman d& Jonah,
Solicitor for the respondent: H. H. McLean.
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1907 J. SAUNDERS AND OTHERS........... .APPELLANTS;

*Feb. 19.
*March 13. AND

HIS MAJESTY THE KING..........RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Criminal law-Disorderly house-Common betting house-Place for
betting-Betting booth-Race-course of incorporated association
-Crim. Code, 1892, ss. 197, 204-Crim. Code, 1906, ss. 227, 235.

A perambulating booth used on the race-course of an incorporated
racing association for the purpose of making bets is an "office" or
"place" used for betting between persons resorting thereto as
defined in sec. 197 of the Criminal Code, 1892 (Crim. Code,
1906, see. 227).

Sub-sec. 2 of see. 204 of the former Code (now sec. 235) which ex-
empts from the provisions of the main section (dealing with the
recording or registering of bets, etc.), bets made on the race-course
of an incorporated association does not apply to the offence of
keeping a common betting-house. Girouard and Davies JJ.
dissenting.

Judgment of the Court of Appeal (12 Ont. L.R. 615) affirmed,
Girouard and Davies JJ. dissenting.

APPEAL from a judgment of the Court, of Appeal
for Ontario (1) affirming the conviction of the appel-
lant by the police magistrate of Toronto for keeping
a common betting house.

The appellants were operating as bookmakers at
the annual spring meeting of the Ontario Jockey Club,
an incorporated association. In a building near the
public stand they had a number of booths on castors
which they moved about the building or in fine

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington,
Maclennan and Duff JJ.

(1) 12 Ont. L.R. 615.
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weather on the lawn in front for the purpose of mak- 1907

ing bets with persons attending the races. Having SAUNDERS

been convicted of the offence of keeping a common bet- THE KING.
ting house the magistrate at their request, stated a -

case for the opinion of the Court of Appeal which
contained the following:

"1. That the Ontario Jockey Club is a duly incor-
porated race association.

"2. That the common betting house herein referred
to was opened, kept and used by the defendants dur-
ing the actual progress of a race meeting.

"3. That the defendants kept a betting booth placed
in that part of the grounds of the Ontario Jockey Club
specially set apart for betting purposes.

"4. That such betting booth was opened, kept and
used by the defendants for the purpose of betting
with persons resorting thereto.

"5. That all the defendants were engaged in con-
ducting the business of the said betting booth, which
was leased by the defendant Saunders and under his
immediate superintendence.

"6. That a very large number of bets were made
by the defendants against certain horses winning the
different races, with persons resorting to said booth.

"7. That in the enclosure specially set apart by
the Ontario Jockey Club for betting purposes as afore-
said there are 36 betting booths, including the one
above mentioned, known as two dollar books, which
were leased to persons called bookmakers for the pur-
pose of betting as aforesaid.

"8. That the defendants conducted and managed
a betting booth as aforesaid during the whole of the
race meeting, and the defendant Saunders paid there-

261/2
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1907 for and for the betting privilege the sum of $100 for
sAuNDERB each day.

THE NG. "9. That the betting booths in question are of the
- following dimensions, six feet two inches in length,

five feet two inches in width, and four feet seven
and one-half inches high, and are equipped for the pur-
pose of carrying on betting therein, and are supplied
with castors so that in fine weather they may be
moved from under the covered part of the betting sec-
tion of the grounds to a distance of a few feet from
the roof.

"10. The defendants' position was changed daily
from booth to booth, there being a daily drawing for
position among the bookmakers, but during each day
these defendants occupied the same booth, where they
made bets with persons resorting thereto.

"The questions submitted are:
"(a). Am I right in holding that a betting booth

as aforesaid falls within the terms of section 197 of
the Criminal Code as a house, office or other place?

"(b). Am I right in holding that the provisions
of sub-section (2) of section 204 of the Criminal Code
do not apply to the offence of which the defendants
are found guilty?"

The Court of Appeal having affirmed the conviction
the defendants appealed to the Supreme Court of
Canada.

C. H. Ritchie K.C. and Godfrey for the appellants,
contended that a wooden booth such as was used in
this case was not an "office" or "place" for making
and recording bets, under section 197 of the Criminal
Code, 1892 (now sec. 227) ; and if it was it was within
the exception of section 204 (now 235), being on the
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-course of an incorporated association citing Tremeear, 1907

Cr. Code, pp. 146, 152; Stratford Turf Association v. SAUNDERS

Fitch(1). THE KING.

Cartwright K.C., Deputy Attorney-General, for
the respondent, referred to Powell v. Kempton Park
Racecourse Co. (2).

THE CHIEF JUSTICE.-This case comes before us by
way of appeal from a judgment of the Court of Appeal
for Ontario, which confirmed a conviction by the
police magistrate for the City of Toronto on a case
reserved for the opinion of that court.

A statement of the facts will be found in 12
Ontario Law Reports, page 615.

The offence with which the defendants were
charged before the police magistrate was, as stated in
the reserved case, that of keeping a disorderly house,
to wit, a common betting house. Section 197 of the
Criminal Code defines a common betting house as

a house, office, or other place opened, kept or used for the purpose
of betting between persons resorting thereto and the owner, occupier
or keeper thereof.

Section 198 enacts that every one is guilty of an
indictable offence and liable to one year's imprison-
ment who keeps a common betting house as hereinbe-
fore defined.

It has been found as a fact by the police magis-
trate, admitted by all the judges below and not seri-
ously denied by counsel for defendants at the argu-
nent here, that the betting booth used by the defend-

(2) [1899] A.C. 143.
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1907 ants must be held upon the authorities Powell v.
SAUNDERS Kempton Park Racecourse Co. (1), and Brown v.

V.
THE KING. Patch (2), to be a place within the meaning of see-

The Chief tion 197. The defendants were convicted by the police
Justice. magistrate on the ground that to use such a betting

booth as was described by the witnesses for the pur-
pose of betting between persons resorting thereto, and
the owner, occupier or keeper thereof, is an indictable
offence under sections 197 and 198 of the Criminal
Code. On a reserved case the conviction was upheld
by the Court of Appeal for Ontario, Meredith J. and
Garrow J. dissenting. It was not denied that the de-
fendants used the booths in question for the purpose
of betting with all comers, but it was put forward as
a defence to the charge that the booths or moveable
stands having been erected on the premises of an in-
corporated racing association to be used for the pur-
pose of making bets during the actual progress of a
race meeting brought the idefendants within the pro-
viso of section 204.

Section 204 declares every one guilty of an indict-
able offence, who:

(a) Uses or knowingly allows any part of any premises under
his control to be used for the purpose of recording or registering any
bet or wager or selling any pool; or

(b) Keeps, exhibits or employs in any part of any premises
under his control any device or apparatus for the purpose of record-
ing any bet or wager, etc.; or

(c) Becomes the custodian or depositor of any money * * *
wagered; or

(d) Records or registers any bet or wager.

By sub-section 2 of section 204, it is expressly de-
clared that the provisions of the section shall not ex-
tend to bets between individuals or to bets made on

(2) [1899] 1 Q.B. 892.
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the race-course of an incorporated association during 1907

the actual progress of a race meeting. These words SAUNDEBS

were added as an amendment when the Criminal Code THE :NG.

was enacted in 1892. The Chief
Bets between individuals are not illegal at com- Justice.

mon law and the provisions of this section do not ex-
tend to bets between individuals or to bets made on
the race course of an incorporated association during
the course of a race meeting. I quite agree that the
amendment of 1892 was intended to reserve the race*
courses of incorporated associations as places where
bets might be recorded and registered, and any appar-
atus or structures used for the more conveniently
recording such bets or wagers provided this was done
during the actual progress of a race meeting, were
exempted from the operation of that section.

But to use a place for the purpose of recording or
registering bets or wagers is something entirely differ-
ent from using a place for the purpose of betting
between persons resorting thereto and the owner or
occupier thereof.

Bets between individuals or bets made on the race
course of an incorporated association during the
actual progress of a race meeting can be recorded in
any place used for that purpose, but to keep a place
whether within or without the grounds of a racing
association for the purpose of betting whether during
the progress of a race meeting or not, is an offence
under section 197.

In my opinion two distinct and separate statutory
offences are created by sections 197 and 204, and that
which may be invoked successfully as a defence in one
case cannot avail in the other. To keep a place for
making bets which may be recorded at that place or
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1907 elsewhere and to keep a place for recording bets
SAUNDERS wherever made are distinct and separate acts, each of

THE KING. which has been made an offence and each of which is

The Chief declared to subject the offenders to a different penalty.
Justice. The exception created by sub-section 2 of section 204

with respect to anything therein, does not apply to
those places that are kept for the purpose of betting.
I do not understand the rule of construction to be
that all the sections of the Code dealing with nuis-
ances are to be read together to see how they can be
made to harmonize any more than the sections dealing
with offences against the person or against property.
Distinct and separate acts are by these sections de-
clared to be common nuisances and the only question
to be considered is: Do the facts proved in evidence
support the charge as laid in each particular case?

No useful purpose can be served by going over the
ground already covered by the Chief Justice of
Ontario in the Court of Appeal. I quite agree with
him that the intention of Parliament, which can only
be gathered from the language it has used, was to
exempt from the operation of section 204 betting on
race courses controlled by incorporated associations
during the actual progress of a race, but not to sanc-
tion the existence of betting houses on such race
courses at such times and under such circumstances.
Section 197 makes no exception; at all times and
under all circumstances betting houses are prohibited
and it is not for this court to introduce into this
clause qualifying expressions which the legislature
has not chosen to put there.

The appeal is dismissed with costs.

GIROUARD J. (dissenting).-I concur in the rea-
sons given by Mr. Justice Davies for his dissent.
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DAVIES J.-While I concur with the judgment of 1907

the Court of Appeal in their answer to the first ques- SAUNDERS

tion of the case submitted, that a betting booth such THE KING.

as that described in the case falls within the terms of Davies J.
section 197 of the Criminal Code as "a house, office, -

room or other place," I am not able to concur with the
majority of that court in holding that the provisions
of sub-section 2 of section 204 do not apply to the
offences of which the defendants were found guilty so
as under the circumstances and conditions to exempt
them from liability to conviction.

Mr. Justice Osler concurred with the majority on
this point considering himself bound by previous de-
cisions of the same court, but without, as he himself
says, being called upon to consider whether these
decisions were sound or not. Apart from him the
court was equally divided.

I concur in the conclusions reached by Garrow and
Meredith JJ. that the conviction should be quashed
on the ground that the provisions of sub-section 2 of
section 204 must be read as applying to the offence of
which the defendants were convicted.

I agree with Garrow J. when he says:

The proper construction in a word is in my opinion to hold that
sections 197-198 have no application to the case of betting carried
on upon the race-course of an incorporated association during the
actual progress of a race meeting whether or not such betting takes
place within or without doors or in any particular "house, office,
room or other place," so long as it is within the boundaries of the
race course and so long as the betting is confined to the races then
in progress upon that race course.

The history of the two sections 197 and 198 and
of section 204 of the Criminal Code, so far as it seems
desirable to know it for the purposes of this argu-
ment, is that section 204 formed a part of the criminal

389



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 law for years before 1892 when the Code was enacted
SAUNDERS but without the latter words of the exempting sub-
THE KING. section on whi'ch this controversy turns, namely, bet-

Davies J. ting when "made on the race course of an incorporated
- association during the actual progress of a race meet-

ing." These words were added to section 204 at the
time the Code was enacted and sections 197 and 198
were also then for the first time introduced into our
criminal law.

These two new sections 197 and 198 define a com-
mon betting house and declare it to be illegal and a
disorderly house.

It is a defined place

opened, kept or used for the purpose of betting between persons re-
sorting thereto and the owner, occupier or keeper, or opened, kept or
used for the purpose of any money being received or on behalf of any
such person as and for the consideration of any bet on any race, etc.

The object and purpose of Parliament in enacting
the several sections of the Criminal Code under review
was no doubt the suppression of betting and poolsell-
ing between professional bookmakers and poolsellers
and their patrons. To that end sections 197 and 198
defining and penalizing the keeping of a common bet-
ting house for the purpose of betting or for the pur-
pose of receiving any money by the keeper of such
house for or in connection with any bet were no doubt
introduced into the Code when it was passed in 1892.
To more effectually insure the carrying out of the
same objects section 204 of the then criminal law was
retained penalizing the using of any part of any pre-
mises under his control by any one for the purpose of
recording any bet or wager or for the purpose of be-
coming the custodian or depositary of any money
staked or wagered upon the result of any election, race
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or trial of skill or endurance, but it was so retained 1907

with an additional and important exemption added. SAUNDERS

That exemption included three specific kinds of bet- THE KING.
ting even when done by the class of persons struck Davies J.

at in the penalizing parts of the section. First, bet- -

ting when the bet or stake was payable to the winner
of any race or game, or to the owner of any horse en-
gaged in a lawful race, and not to the bookmaker or
poolseller; secondly, betting between individuals.
These still remained perfectly lawful. So long as the
person struck at (the poolseller or bookmaker using a
defined place to carry on his calling) was not a
party to the bet or a possible beneficiary of the bet,
so long as the practices by or through which such
person carried on his calling which Parliament aimed
to suppress were not involved, neither the bet or any-
thing incidental to it was prohibited; and, thirdly,
introdluced for the first time as an exemption, betting

made on the race course of an incorporated association during the
actual operation of a race meeting.

This latter exemption covered bookmakers as well
as other individuals and left betting with bookmakers
and poolsellers using premises under their control to
record bets and to receive stakes, legal, when carried
on within the limitations specified in the exempting
words.

But if the substantive act of using part of any pre-
mises to receive deposits or stakes of a bet as well as
to record such bet or any number of such single bets
were thus permitted when done at the special places,
times and on the races specified in the exemption, how
can it be contended successfully that any other neces-
sary or ordinary incident or act in the carrying on of

391



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 the main substantive thing permitted such as holding
sAUNDEs himself out at a particular place for the purpose of

THE KING. doing the act, continued to be an offence?

Davies J. It must be conceded that the using of a part of the
- race premises such as a betting booth or house for

the purpose of recording bets and there receiving
stakes and deposits or the money representing the
bets upon the result of any race when the betting and
recording and money received were all done and hap-
pened on the race course of an incorporated associa-
tion during the actual progress of a race meeting and
with reference alone to one of the races at that meet-
ing was permitted by sub-section 2 of section 204.
Now what are these limited acts as to time, place and
event so permitted and not prohibited but the keep-
ing of a common betting house, on the race-course but
exclusively for the races being run there.

I think for the purpose of construing the exemp-
tion clause the three sections must be read tpgether,
and that so far as that exemption clause extends to
sanction or allow any act which otherwise would be
illegal it must be read as covering that act even if the
act is made an offence by both sections.

In my opinion the special privilege or permission
conceded by the sub-section to carry on betting in a
special place at a special time and with reference to
special races, necessarily permitted all acts ordinarily
essential to the carrying out of the substantial
purpose.

If the amendment made to the exempting sub-sec-
tion contemporaneously with the introduction of the
new sections 197 and 198 penalizing the common bet-
ting house did not operate to exempt betting made and

recorded at such house or place when confined within
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the limitations expressed in the amendment then it 1907

appears to me to be quite meaningless because all bet- sAUNDERS

ting made between individuals had already been ex- THE KING.

empted as also all bets which were payable to the Davies J.
owner of the horse racing. The only effect of the -

amendment could be to extend the sanction of the
clause to betting at the common betting house made
between the keeper of the house and outside parties
when erected on the race grounds and which betting
was confined within the special limitations expressed
in the amendment.

Keeping a house or place for the purpose of betting
between persons who resort thither to bet with the
keeper of such house or place is an indictable offence
within section 197 of the Code, but it is not such an
offence when it is kept on the grounds of an incorpor-
ated race association and the sole and exclusive pur-
pose for which it is kept is for the special classes of
betting defined and limited by the sub-section of 204.

I would, therefore, allow the appeal and answer
the first question of the case submitted in the affirma-
tive and the second in the negative.

IDINGTON, MACLENNAN and DUFF JJ. agreed with
the Chief Justice.

Appeal dismissed.
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1907 IN RE PLACIDE RICHARD.
*March 19,
20.

*March. 21. CASE REFERRED BY MR. JUSTICE DUFF IN CHAMBERS.

Canada Temperance Act-Conviction - "Criminal case" - R.S.C. c.
135, s. 32-Habeas corpus-Penalty-"Not less than $50"-Con-
viction for $200.

A commitment on conviction for an offence against Part II. of the
Canada Temperance Act is a commitment in a criminal case
under sec. 32 of R.S.C. ch. 135 (R.S. 1906, ch. 139, see 62) which
gives a Judge of the Supreme Court of Canada power to issue a
writ of habeas corpus.

By 4 Edw. 7, ch. 41 (R.S. 1906, ch. 152, sec. 127) for a first offence
against Part II. of the Canada Temperance Act a fine may be
imposed of "not less than $50" and for a second offence of "not
less than $100."

Held, that for a first offence the justice cannot impose a fine of
more than $50. Maclennan J. dissenting.

On application to a Judge for a writ of habeas corpus he may refer
the same to the Court which has jurisdiction to hear and dis-
pose of it. Idington and Maclennan J. dissenting.

APPLICATION to His Lordship Mr. Justice Duff in
Chambers for a writ of habeas corpus and referred
by him to the court.

The application for the writ was made on behalf of
PlAcide Richard, who was confined in the common
gaol at Dorchester, N.B., on commitment under a con-
viction for an offence against Part II. of The Canada
Temperance Act. The ground on which his discharge
was claimed was that for a first offence against the
Act a fine of $200 had been imposed while the penalty
authorized by the Act was "not less than $50" which,

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington,
Maclennan and Duff JJ.
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it was contended, meant neither more nor less than 1907

$50. Or if the magistrate had authority to impose a in RE

greater penalty than $50 he could not go beyond $100, RICHARD.

the minimum for a second offence.

J. A. Ritchic, who opposed the application, took

the preliminary objection that a judge only could

grant a writ of habeas corpus. Mr. Justice Duff had

no power to refer the case and the court could not
deal with it.

Masters K.C. and C. Lioncl Hanington were heard
contra.

The court took time to consider the objection and
it was overruled. The following opinions were pre-
sented on the point.

THE CHIEF JUSTICE.-For the course adopted by

Mr. Justice Duff under the circumstances explained
in his reasons for judgment and of which course the
majority of the court fully approves, there is ample
authority in the case of In re 8proule(1).

It is quite impossible to add anything of value to
the very learned discussion of the whole subject in
that case by three such eminent lawyers as Ritchie
C.J., Strong C.J., and Taschereau C.J.

In Mr. Justice Duff's conclusions on the merits,
we also concur and for his reasons.

GIROUARD J.-Mr. Justice Duff, to whom an appli-
cation for habeas corpus was made by the petitioner
under section 62 of the "Supreme Court Act," has re-

(1) 12 Can. S.C.R. 140.
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1907 ferred the same to the full court. Mr. Ritchie, counsel

IN RE for the City of Moncton, New Brunswick, from
RICHARD. which province the case comes, raised objection that

Girouard J. we have no jurisdiction to hear the application and
that the jurisdiction is limited to the judge individu-
ally. He admits that a prisoner could go before every
judge separately, but he cannot go to the full court
and get the opinion of all the judges as forming the
court. Of course, no one can dispute that this court
is a statutory one, but it has never been disputed that
it is a superior court and as such has jurisdiction over
every proceeding in the court whether sitting as such
or in chambers. This rule is not new; it was fully dis-
cussed In re Sproule(1) by Ritchie C.J., Strong and
Taschereau JJ., Fournier and Henry JJ. dissenting.

Chief Justice Ritchie said:

That this is a matter pertaining to the court, and one with
which it can deal, and not a jurisdiction conferred on a judge of the

court outside of and independent of the court, and that the judge
has no independent jurisdiction unconnected therewith, is, I think,

very obvious from the fact that he can only act as a judge of this
court through the instrumentality of the writ of this court, obedience
to which could not be enforced by authority of the judge but by the
court, which alone could issue an attachment for contempt of the
court in not obeying its process, the contempt being contempt of the
process of the court, not of the flat of the judge authorizing its issue,
and therefore the impossibility of enforcing obedience to the process
of the court without the assistance of the court, seems to me to prove,
conclusively, that the matter is within the jurisdiction of the court.

And further on, at page 181, the learned Chief
Justice said:

The writ of habeas corpus is not the writ of a judge on whose

flat it issues. It is a high prerogative writ which issues out of the
Queen's superior courts, and, in my opinion, is necessarily subject to
the control of those courts, not necessarily by way of appeal, but by
virtue of the power possessed by the court over the process of the
court.

(1) 12 Can. S.C.R. 140.
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Mr. Justice Strong and Mr. Justice Taschereau 1907

expressed their opinion in the same sense. Therefore I BE

if a judge of this court had jurisdiction to hear the ICHRD.

application, I am of the opinion that the full court GirouardeJ.

had also.

I agree with Mr. Justice Duff on the merits.

DAVIES J. concurred.

IDINGTON J. (dissenting).-In pursuance of the
powers given by the "Supreme Court Act" respecting
habeas corpus, my brother, Mr. Justice Duff, made
an order upon the keeper of a common goal in
Westmoreland, in New Brunswick, to return Placide
Richard, with cause of his detention, if any, to him,
the Honourable Mr. Justice Duff, in his chambers, at
Ottawa, and by the order fixed Saturday, the 16th of
March instant at said chambers, for hearing the appli-
cation for the discharge of said prisoner.

That order has been returned and fully heard before
the learned judge who has referred the matter of.the
disposal thereof to the full court. Objection has been
taken, upon the opening of the motion before us, to
our right to take up such reference and hear the
motion.

I understand that a majority of the court, after
consideration, have come to the conclusion that the
objection should be overruled.

I am unable to agree with the majority of the court
in regard either to the power to hear this motion, or
the expediency of adopting such a practice as enlarg-
ing into the full court any motion which the statute
gives a judge in chambers power to hear and deter-

27
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1907 mine, but fails to provide for being enlarged into the
IN RE full court.

RICHARD. Assuming for a moment that, in the absence of any
Idington J. express prohibition, such a course were open to us, I

think, with the greatest submission and respect, that
its adoption would be, to say the least, highly inex-
pedient.

Section 83 of the "Exchequer Court Act," section
44, sub-section 3 of the "Canadian Railway Act," and
sections 104 and 106 of the "Winding-up Act," each
confer power upon a single judge to give leave to
appeal to this court.

Other similar powers are given to a single judge of
this court.

I know not where, if we establish in this case a
precedent for doing so, we can stop the practice of
hearing chamber motions by the full court.

Those concerned in, and pressing for or opposing
such motions, most of which, arising under such
statutes as I refer to, are quite as important as this
one, will be very astute in suggesting and magnifying
the importance of the point to be decided.

We held in the case of Williams v. Grand Trunk
Railway Co. (1), that no appeal would lie to us from
a refusal of a single judge to give leave to appeal.
This was upheld in the Privy Council.

But if we can hear this motion by way of acting
in an advisory capacity, and we can hear it in no other
way, why not in the same way hear any other?

If permissible, we might thus overcome the want
of an appeal from the single judge in the cases I have
enumerated.

It might be urged, moreover, that as there was no

(1) 36 Can. S.C.R. 321.
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appeal, it would improve matters to have the judge, 1907

who for the time being might be holding chambers, IN RE

aided in this way. RICHARD.

In the case now in hand, I am happy to think that Idington J.

my brother Duff is, if I might be permitted to say so,
quite able to do without the light to be got from the
proposed argument before the full court. Moreover,
the prisoner is entitled to his judgment in the matter.

Again there is an appeal given by the statute to
the court from the learned judge's judgment, in case
he refuses the writ or remands the prisoner.

There is much more reason for an anticipatory
bearing of the subject matter (of what might well be
subject for an appeal), where no appeal exists, than
in the case where such relief can be given.

The matter may be summed up in a few words; the
statute creating this court did not give, nor has any
amendment thereto given, us the power, either directly
or indirectly, to adopt the proceeding about to be
entered on. Moreover, such a thing has never been
done before, except where the statute expressly em-
powered the court to make the order.

The statute has, in some cases where Parliament
chose to distinguish, given the power either to judge
or court, as the case might be.

It is said, -however, that the case of Re Sproule(1)
is to be relied on as establishing a precedent in this
court supporting the practice about to be adopted.

I am with due respect, utterly unable to compre-
hend how. I repeat what has been so often said that
to constitute the decision in a case a precedent to bind,
there must have been something decided thereby
necessary to the determination of the case or matter

(1) 12 Can. S.C.R. 140.
27 1%
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1907 under consideration, and that must be something pro-
IN BE perly under consideration.

RICHARD.
All beyond is obiter dicta.

Idington J.
If I understand Re Sproule (1) in light of that, all

it did decide and all it stands for, as good law, is that
this court has jurisdiction to set aside an order made,
or quash a writ improvidently granted, by one of the
judges thereof, and that the order was so made and
writ so issued when going beyond what was involved
in

an inquiry into the cause of commitment in any criminal case under
any Act of the Parliament of Canada

as shewn by the facts of that case.

I have not had time to read since this motion was
launched the ninety pages of the report of Re Sproule.

I see, however, that the motion there was to quash
and nothing more decided on such motion than I have
stated. I agree therewith. I do not think it at all
applicable to this case. We have not heard of anything
like it in this case. And I have no doubt we will not
in this case, hear of anything like it.

The decision.was given on a substantive motion to
quash.

How can a decision, granting a motion to quash,
bind this court to sit in full court, to hear a motion for
discharge?

If there are opinions expressed in the judgments
in that case that go the length some of the head notes
of the report suggest, I beg respectfully to differ.

But I see nothing even there to warrant our sitting
to consider the motion now pending.

(1) 12 Can. S.C.R. 140.
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Section 62 now in question of the "Supreme Court 1907

Act" is as follows: IN RE
RICHARD.

Every judge of the court shall except in matters arising out of Idington J.
any claim for extradition under any treaty, have concurrent juris-
diction with the courts or judges of the several provinces, to issue
the writ of habeas corpus ad subjiciendum, for the purpose of an
inquiry into the cause of commitment in any criminal case under
any Act of the Parliament of Canada.

2. If the judge refuses the writ or remands the prisoner, an
appeal shall lie to the court.

It, as plainly as language can express it, gives to
the judges of this court, singly, and only to each of
them so sitting singly, and not to the court

concurrent jurisdiction with the courts or judges of the several pro-
vinces to issue the writ of habeas corpis ad subjiciendun.

But for the second sub-section of the clause it
might be fairly arguable, having regard to the past
history of the writ of habeas corpus, that its return
might be made to the court though issued by a single
judge.

The second sub-section giving an appeal seems to
destroy any such implication as within the purview
of this section.

With every respect for the opinions that may have
led to the head-notes I have referred to, I submit that
in trying to find the limits of the jurisdiction of this
court, which is only the creature of a statute, we ought
to keep to the plain meaning when we find it so clearly
written as expressed above.

It confides to the judge the right to issue the writ,
and to determine the result of its issue. If he cannot
grant it or release the prisoner he says so, and then
appeal clearly lies. If appeal is not given in case of
discharge any opinions given by us in relation thereto
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1907 would be obiter dicta and can receive no considera-

IN RE tion, for we would be deciding nothing.
RICHARD. In the past history of the writ of habeas corpus we
Idington J. find it a moot point whether at common law it could

have been issued by a judge in chambers; that it al-
ways could have been issued by the court and that
when, in the troublous times of Charles I., its issue
with greater certainty and expedition was found
necessary the statute 16 Car. I. ch. 10, was enacted tG
give the writ, in cases named, to bring the body of any
person restrained before the Court of King's Bench
or Common Pleas.

It was found necessary to amend this and 31 Car.
II. ch. 2,.gave power where the commitment was not
for treason or felony, plainly and specially expressed
in the warrant of commitment, that the prisoner
should be brought before the Lord Chancellor, the
Lord Keeper of the Great Seal or the judges or barons.
of the court from which the writ should issue or such
other person or persons before whom the writ should
be made returnable.

Section 3 of that Act made it clear that any of
these judges could in the cases specified hear the
motion in vacation as well as in term.

I need not follow the next important Act of 56 Geo..
III. ch. 100, expanding the remedies of such writ, or
later amendments of the law, relative to habeas

corpus.
This outline of legislation is referred to here to

indicate how differently these Acts present the legal

functions of judge and court from that which section
62 of our Act presents the duties to be done by each

of us and this court, and how when the former are
studied historically the cases shew strict adherence to
the statutes in giving effect to them.
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It is most instructive to trace the history of the 1907

legislation on the subject of habeas corpus. Its de- IN RE

velopment shews how careful the courts and judges RICARD.

have been, not to arrogate to themselves any power as Idington J.

inherent in any one beyond that expressly given by
statute, or coming down as part of the common law.

Every step taken beyond the common law has been
rested upon statute. And it seems to me, when we are
asked to go beyond that which the statute expressly
empowers us in this statutory court, we are invited to
err.

There seems to be abundant reason for constitut-
ing and separating the respective powers and duties
of judge and court in the way that section 62 has done.

The moot point of the common law right of a
judge in vacation to grant the writ was finally settled
by the Canadian prisoner's case reported in 9 A. &
E. 731.

The writ which, on the facts there and the nature
of the charge, had to rest on the common law had
been issued in vacation. The return was not heard
until term, and then only by consent of counsel as
the report indicates; and after an exhaustive argu-
ment by Sir John Campbell, then Attor-ney-General,
in support of the objection that, at common law a
judge could not in vacation direct the issue of the
writ, the court decided that the practice had always
been that a judge could grant the writ in vacation re-
turnable before himself or the court.

No two of the provinces present, by legislation,
identically the same procedure.

The statute giving the judges of New Brunswick
or court power is chapter 133 of the Consolidated
Statutes of New Brunswick (1903).
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1907 The judge is entrusted with nearly all the duties

IN RE created by this Act.
RICHARD. In certain cases, specified and provided for, he can

Idington J. refer to the court. None of these touch what is being
done here. A consideration of this Act, however,
shews why the jurisdiction given by section 62 above
quoted confers on every judge of this court concurrent
jurisdiction with the courts or judges of the several
provinces.

In Ontario the judge can make the writ returnable
to the Divisional Court. I refer to this to shew that
jurisdiction given a judge or court differs in each
case.

I assume that the word "concurrent" in section 62
must be interpreted distributively; and that this case
coming from New Brunswick must be governed by
the Act of New Brunswick referred to. The Act in
New Brunswick must be that to which we must look
for the basis of the concurrent power; a power, how-
ever, limited as section 62 expresses.

It seems clear to me that the motion should not
be heard.

Having at the close of the argument on the prelim-
inary objection had the opportunity of considering the
same and come to this conclusion, I took no part in
the hearing on the merits and take no part in the deci-
sion thereof.

MACLENNAN J.-I concur in the opinion of my
brother Idington, and having heard the argument on
the merits I am of opinion that the conviction was
right.

Mr. Ritchie also raised the objection that the appli-
cant was not committed "in a criminal case," which
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it had to be to empower the judge to issue the writ. 1907

The court did not wish to hear counsel for the appli- IN BR

cant as to this. RiCHARD.

The argument then proceeded on the merits.

Masters K.O. and Hanington, in support of the
application. The expression "not less than 50" as the
penalty for a first offence means "$50 and no less" as
said by Armour C.J., and held by the court in Reg. v.
Smith (1). The Supreme Court of Nova Scotia in
Reg. v. Porter (2) has held the same, and the Supreme
Court of New Brunswick also in Reg. v. Rose (3). In
Stimpson v. Pond(4) Judge Curtis, an associate judge
of the United States Supreme Court, expressed the
same view of a similar expression.

If the magistrate has jurisdiction to impose a
greater penalty than $50 his discretion must be exer-
cised reasonably and the statute has fixed the limit at
the penalty for a second offence, namely, $100. See
Reg. v. Smith (1), per Falconbridge J.

J. A. Ritchie, contra. The words "not less than
$50" should be construed according to their gram-
matical sense, which is, $50 or more and the excess is
in the discretion of the magistrate. See Reg. v.
Cameron (5).

DUFF J.-Application under section 62 of the
"Supreme Court Act" for habeas corpus to procure
the discharge from custody of a prisoner convicted of
an offence under section 100 of "Canada Temperance
Act," as amended by section 1 of 4 Edw. VII. ch. 41.

(1) 16 O.R. 454. (4) 2 Curtis Cir. Ct. 502.
(2) 20 N.S. Rep. 352. (5) 15 O.R. 115.
(3) 22 N.B. Rep. 309.
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1907 The warrant under which the prisoner is held
IN RE recites that he was convicted at Moncton, N.B., of the

RICHARD. offence of unlawfully keeping intoxicating liquors fo ir
Duff J. sale contrary to the provisions of Part II. of the "Can-

ada Temperance Act," for which offence he was con-
demned to pay a fine of $200 and costs; and that hav-
ing made default in payment of these sums he was
committed to the common gaol of the County of West-
moreland for one month unless they should in the
meantime be paid.

The argument on the return of the order nisi dis-
closing a conflict of judicial opinion respecting the
construction to be put upon the enactment under which
the prisoner was convicted-which had been con-
strued by the Supreme Court of New Brunswick in
one sense and by a Divisional Court in Ontario in the
opposite sense-it seemed in order to set the question
at rest desirable to, and I accordingly did, refer the
application to the court.

On the point raised respecting the jurisdiction of
the court to hear and adjudicate upon the applica-
tion, I agree with the views expressed by the Chief
Justice and Girouard J.

Two questions arise: First, does section 62 of the
"Supreme Court Act" confer in such a case jurisdic-
tion in habeas corpus? In other words, are the pro-
ceedings leading to a conviction for such an offence
within the meaning of the words "criminal case" used
in that section?

This .question seems to be now presented for the
first time. In Ex parte McDonald(1) an applica-
tion for an order directing the issue of a writ of
habeas corpus on behalf of a prisoner convicted

(1) 27 Can. S.C.R. 683.
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under the same enactment, was heard before Gir- 1907

ouard J. and disposed of on its merits. No objec- IN RE

tion to the jurisdiction was taken and no opinion RICHARD.

was expressed upon the point before us. But the Duff J.
point I think is concluded by the language of the
Judicial Committee in Russel v. The Queen(1), at
page 838. Sir Montague Smith, referring to the enact-
ment in question, there says:

Next, their Lordships cannot think that the Temperance Act in
question properly belongs to the class of subjects "property and
Civil Rights." It has in its legal aspect an obvious and close simil-
larity to laws which place restrictions on the sale or custody of
poisonous drugs, or of dangerously explosive substances. These things
as well as intoxicating liquors can, of course, be held as property, but
a law placing restrictions on their sale, custody or removal, on the
ground that the free sale or use of them is dangerous to public
safety, and making it a criminal offence punishable by fine or im-
prisonment to violate these restrictions, cannot properly be deemed
a law in relation to property in the sense in which those words are
used in the 92nd section. What Parliament is dealing with in legis-
lation of this kind is not a matter in relation to property and its
rights, but one relating to public order and safety. That is the
primary matter dealt with, and though incidentally the free use of
things in which men may have property is interfered with, that
incidental interference does not alter the character of the law. Upon
the same consideration the Act in question cannot be regarded as
legislation in relation to civil rights. In however large a sense these
words are used, it could not have been intended to prevent the Par-
liament of Canada from declaring and enacting certain uses of pro-
perty, and certain acts in relation to property, to be criminal and
wrongful. Laws which make it a criminal offence for a man wil-
fully to set fire to his own house on the ground that such an act
endangers the public safety, or to overwork his horse on the ground
of cruelty to the animal, though affecting in some sense property and
the right of a man to do as he pleases with his own, cannot pro-
perly be regarded as legislation in relation to property or to civil
rights.

Their Lordships, it is true, abstain from deciding
the question whether the competence of Parliament to
pass the enactment can be supported on the ground

(1) 7 App. Cas. 829.
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1907 that it was passed in exercise of the exclusive power

IN RE to legislate respecting the criminal law conferred by
RICHARD. section 91 of the "British North America Act, 1867."

Duff J. But it seems to me that there is no good ground for
holding that-where Parliament under its power to
make laws for the peace, order and good government
of Canada declares in the interests of public order
that certain acts shall be offences punishable by fine
or imprisonment-the proceedings by which such laws
are enforced are any the less proceedings in a "crim-
inal case" because in enacting them Parliament did
not formally profess to be dealing with the criminal

law.
The second question is whether in imposing a fine

of $200 the convicting magistrate has exceeded the
powers conferred by the statute under the authority
of which he acted. The material provision (section

100, amended as above mentioned) is as follows:

100. Every one who, by himself, his clerk, servant or agent, ex-

poses or keeps for sale, or directly or indirectly, on any pretence or

by any device, sells or barters, or in consideration of the purchase of

any other property, gives to any other person any intoxicating liquor,
in violation of the second part of this Act, shall, on summary con-

viction, be liable to a penalty for the first offence of not less than

fifty dollars, or imprisonment for a term not exceeding one month,
with or without hard labour, and for a second offence to a fine of not

less than one hundred dollars, or imprisonment for two months, with

or without hard labour, and for the third and every subsequent
offence, to imprisonment for a term not exceeding four months, with

or without hard labour.

The point to be determined is whether or not this
section in conferring the power to impose a penalty of
"not less than $50," authorizes the imposition of a
penalty greater than $50. I have come to the conclu-
sion that it does not.

The construction of the language is not unattended

408



VOL. XXXVIII.] SUPREME COURT OF CANADA.

with difficulty. But on the whole, the reasoning of 1907

Armour C.J. in Reg. v. Smith(1), convinces me IN BE
RICHAnD.

that this interpretation-which was adopted by the -

majority of the court in that case-does no violence to Duff J.

the words used, and is that most consonant with the
probable intention of Parliament as one may gather it
from the scope and purpose of the enactment as a
whole.

The power to impose fines unlimited in amount in
respect of the offences created by this Act is clearly
a. power which, not being conferred expressly, can
only be held to b2 conferred at all if plainly and
necessarily implied in the language used. There is,
I think, in the section quoted, no such plain and neces-
sary implication. There is nothing in the section or,
I think, in the Act as a whole, which would
justify us in imputing to the words referred to any
meaning other than that which they literally convey,
namely, that the penalty imposed shall not be less
than the sum mentioned. One may concede that the
use of the phrase "not less than $50" is an unhappy
way of providing for a penalty of $50 precisely; but
beyond that, except in the case of a second offence, no
power is given to the magistrate by the terms of the
statute; and one cannot presume an intention to
authorize the magistrate to inflict any penalty he
pleases. The point is compactly put by Curtis J. in

Stimipson v. Pond(2) in a passage cited by Armour
C.J., which I quote:

Power to inflict a particular penalty must be conferred by Con-

gress in such terms as will bear a strict construction. The only power

expressly given by this Act is to impose a penalty of not less than
one hundred dollars. This power may be exhausted by imposing a

(2) Curtis Cir. Ct. 502.
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1907 penalty of just one hundred dollars. The terms of the Act do not
authorize the infliction of a penalty greater than one hundred dol-

IN BE lars. Is there a safe implication that authority to inflict a greater
RiCa A.D.

- penalty was intended to be conferred? The objections to this seem

Duff J. to me too strong to be overcome. In the first place, mere implica-
- tion can hardly ever be safe ground on which to rest a penalty and

when penalties of unlimited magnitude are the subjects of the im-
plication, the danger of making it, and the improbability of the im-
plication, are proportionately increased.

Application granted.
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THE CARLETON WOOLLEN COM- 1907
APPELLANTS;PANY (PLAINTIFFS) .............. J *Feb. 26, 27.

*March 13.
AND

THE TOWN OF WOODSTOCK
(DEFENDANTS) ................ RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNS-

WICK.

Municipal corporation-Exemption from taxes-Resolution of coun-
cil-Discrimination-stablishment of industry-36 V. c. 81, s.
1 (N.B.).

By see. 1 of 36 Vict. ch. 81, the New Brunswick Legislature author-
ized the Town Council of Woodstock from time to time to "give
encouragement to manufacturing enterprises within the said
town by exempting the prop rty thereof from taxation for a
period of not more than ten years by a resolution declaring such
exemption." In 1892 the council passed the following resolu-
tion: "That any company establishing a woollen mill in the
Town of Woodstock be exempted from taxation for a period of
ten years."

Held, per Davies, Idington and Maclennan JJ. that this resolution
provided for discrimination in favour of companies and against
individuals who might establish a woollen mill or mills in the
town and was therefore void. City of Hamilton v. Hamilton
Distillery Co. (38 Can. S.C.R. 239) followed.

Held, per Davies J.-The resolution exempting any company and
not any property of a company was too indefinite and uncertain
to be the basis for a claim for exemption.

In 1893 a woollen mill was established in Woodstock by the Wood-
stock Woollen Mills Co., and operated for some years without
taxation. In 1899 the mill was sold under execution and two
months later the Carleton Woollen Co., (appellants) were
incorporated and acquired the said mill from the purchaser at
the sheriff's sale and have operated it since.

Held, that the appellants could not by so acquiring the mill which
had been exempted be said to have "established a woollen mill"

*Present:-Fitzpatrick C.J. and Davies, Idington, Maclennan and
Duff JJ.
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1907 without shewing that when it was acquired it had ceased to
exist as such which they had not done.

CARLETON Judgment appealed from, affirming that of Barker J. at the hearing
WOOLLE~N

(3 N.B. Eq. 138) affirmed.

TowN OF APPEAL from a decision of the Supreme Court of
WOODSTOCK.

New Brunswick (1) affirming the judgment of the
judge in equity (2) who allowed a demurrer to the
plaintiffs' bill.

An Act of the Legislature of New Brunswick, 36
Vict. ch. 81, sec. 1, authorized the council of the Town
of Woodstock to exempt the property of manufactur-
ing enterprises from taxation for ten years. The
council passed a resolution providing that any com-
pany establishing a woollen mill in the town would
be so exempt. The Woodstock Woollen Mills Co. es-
tablished a mill and operated it without taxation
until they got into financial difficulties when it was
sold under execution and purchased by one White.
Shortly after this the appellant company was incor-
porated and acquired the mill and machinery
which they have operated ever since. For three years
the company was not taxed but in 1902 and the two
years following they were. In 1904 executions were
issued for the taxes of 1902 and 1903 and a quantity
of the company's goods were seized to satisfy the same.
The company then filed a bill in equity to restrain
the town from selling said goods to which the latter
demurred. On argument of the demurrer it was al-
lowed on the ground, not taken by defendants, that
the resolution for exemption passed to the council
discriminated between companies establishing a wool-
len mill and individuals doing the same. The plain-
tiffs bill was, therefore, dismissed. This judgment
was affirmed by the full court and the Company ap-
pealed to the Supreme Court of Canada.

412
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Carvell for the appellants. It was not necessary 1907

to state in the bill the authority under which the CARLEON

town council passed the resolution of exemption as co.
all Acts of New Brunswick are by law public acts TOWN OF

of which judges must take judicial notice without WOODSTOCK.

being specially pleaded. C.S.N.B. (1903) ch. 1, sec.
6; Henderson v. The Mayor of St. John (1) ; The King
v. City of St. John (2) ; Kiely v. Kiely (3).

The appellants either established a woollen mill
or continued the old one established in the spring
of 1893. If they established the mill they were en-
titled to the exemption for ten years. If they simply
continued the old one, they were entitled to the ex-
emption until and including the year 1903 which
would include the taxes for the years for which the
goods were seized.

The resolution creating the exemption was within
authority under the Act above referred to. The sta-
tute is stronger than any of the Ontario statutes re-
ferred to by Barker J. in his judgment and specifi-
cally states that the council may from time to time,
at their discretion, give encouragement to any manu-
facturing enterprises by exempting their property
from taxation by resolution. The council is not pre-
vented from extending the exemption to any other

person or company and if they consider the existing
resolution too narrow, they can rescind it at any time.
Up to the present time it has not done so.

The expression "any company" in the resolution
should be construed to mean and include "person"

C.S.N.B. (1877) ch. 118, see. 1 (31).
It might be open to a rival manufacturer or other

(1) 14 N.B. Rep. 197. (2) 1 N.B. Rep. 155.
(3) 3 Ont. App. R. 438.

28
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1907 tax-payer to attack the validity of this resolution on
CARLETON the grounds set forth by Barker J. in his judgment
WOO=LEN!

Co. and followed by the court appealed from, but not

TOWN O to the municipality itself. The respondent is
WOODSTOCK. estopped from denying that the appellants are en-

titled to the exemption claimed, when relying
upon the existence of the resolution; see 11 Am. &
Eng. Encyl. (2 ed.) page 43. Carr v. London and
Northwestern Railway Co. (1) ; Pickard v. Sears (2) ;
Freeman v. Cooke(3) ; Peoples Bank of Halifax v.
Estey(4).

Vince and Hartley for the respondent. The Act
authorizes the council to exempt the property of
manufacturing enterprises for a period not exceeding
ten years, but the resolution purports to give exemp-
tion for ten years to any company establishing a
woollen mill, and thus unfairly discriminated be-
tween companies and individuals, between woollen
enterprises already established and companies which
might afterwards establish such enterprises. The
council exceeded its authority in exempting any com-
pany establishing a woollen mill when it was author-
ized by the Act to exempt only the property of manu-
facturing enterprises used in the actual prosecution of
any such enterprise.

All municipal taxation must be imposed equally
and uniformly and those who claim exemption must
accept the onus of shewing clearly that they are en-
titled to it. The exemption should be denied unless
it is so clearly granted as to be free from fair doubt.
Such statutes must be construed most strongly

(1) L.R. 10 C.P. 307. (3) 2 Ex. 654.
(2) 6 A. & E. 469. (4) 34 Can. S.C.R. 429.
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against those claiming the exemption. Dillon on 1907

Municipal Corporations, (3 ed.) sec. 776; Jonas v. CARLETON
WOOLLENGilbert(1) per Ritchie C.J.; Pirie v. Town of Dun- Co.

das(2) ; Reg. v. Pipe(3) ; Re Nash and McCracken To OF

(4); Reg. v. Johnson (5) at page 556; People's Mill- WOODSTOCK.

sug Co. v. Meaford(6) ; Rossi v. Edinburgh Corpora-
tion (7) ; City of Toronto v. Virgo (8).

The appellants have not alleged positively and
with precision what is essential to their rights and
within their knowledge. Trites v. Humphrey (9) at
page 24; Macnanara v. Sweetman(10); Woodward
v. Cotton(11); 1 Daniels' Chan. Prac. (5 ed.)
569; Arcot v. East India Co. (12) ; Carnatic v. East
India Co. (13) ; Bailey v. Birkenhead L. & C. Junction
Ry. Co. (14); Foss v. Harbottle (15). The bill is not
sufficient; it does not set up the Act by authority of
which the claim under the resolution was made.

The allegations in the appellants' bill do not shew
that they did establish a woollen mill in the town and
the facts disclosed shew that their business was con-
ducted in the same building with the same plant and
machinery and with part of the same manufactured
and unmanufactured goods as had been owned and
used by the Woodstock Woollen Mills Co. These
facts are not sufficient to support the contention ,that
the appellants established a woollen mill in the town.
1 Bouvier (ed. 1897) 691. Hornsey Local Board v.

(1) 5 Can. S.C.R. 356. (9) 2 N.B. Eq. 1.
(2) 29 U.C.Q.B. 401. (10) 1 Hogan 29.
(3) 1 O.R. 43. (11) 1 C. M. & R. 44.
(4) 33 U.C.Q.B. 181. (12) 3 Bro. C.C. 292 at p. 308.
(5) 38 U.C.Q.B. 549. (13) 1 Yes. 371 at p. 393.
(6) 10 O.R. 405 at p. 413. (14) 12 Beav. 433 at p. 443.
(7) (1905) A.C. 21. (15) 2 Hare 461.
(8) (1896) A.C. SS.

28 1/2
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1907 ]Ionarch Investment Building Society(l) ; Hard-
CARLETON castle on Statutes 77. If the construction contended
WoorN

Co. for by the appellants is to prevail, all that need be

TowN or done by a company enjoying the exemption is, to re-
WOODSTOCK. organize or sell out every nine or ten years and so en-

joy perpetual exemption.
For definition of "company" see Smith v. An-

derson (2). As to estoppel see Vestry of St.
Mary, Islington v. Hornsey Urban District Coun-
cil(3) at page 705. As to loss of exemption on sale
of property see Polson v. Town of Owen Sound(4);

Morgan v. State of Louisanna (5). The exemption
must be unmistakable. Erie Ry. Co. v. State of Penn-
sylvania(6) at page 498; 1 Cooley on Taxation (3
ed.) pp. 343, 356-361.

THE CHIEF JUSTICE.-I concur in the opinion of
Mr. Justice Duff.

DAvIES J.-The appellants claimed exemption
from taxation by the Town of Woodstock for a period
of ten years under a resolution passed by the Town
Council of that town in the year 1892, as follows:

That any company establishing a woollen mill in the Town of
Woodstock be exempted from taxation for a period of ten years.

The authority under which the council assumed
to act was a proviso added to sec. 1 of 36 Vict. ch. 81
[N.B.] (1873). This section which relates to the
method of assessment within the town, contained the
following:

(1) 24 Q.B.D. 1. (4) 31 O.R. 6.
(2) 15 Ch. Div. 247. (5) 93 U.S.R. 217.
(3) (1900) 1 Ch. 695. (6) 21 Wall. 492.
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Provided also that the council may from time to time at their dis- 1907
cretion give encouragement to manufacturing enterprises within said

CABLETON
town by exempting the property thereof from taxation for a period WOOLLEN
of not more than ten years by a resolution declaring such exemption. Co.

v.TOWN OF
The trial judge held on a demurrer to the plain- WOODSTOCK.

tiff's bill that the resolution under which the plain- Davies J.
tiffs claimed exemption was bad because it violated
the fundamental principle that municipalities in levy-
ing taxation or exempting property therefrom can-
not discriminate between the same classes of tax pay-
ers within the municipality unless the legislative
authority to do so is clear and explicit.

We had occasion very recently to consider this
question in the cases of The City of Hamilton v.
Hamilton Distillery Co. amd The Ramilton Brewery
Association(1), and reached the same conclusion on
reasoning which we need not now repeat.

I agree that the principle prohibiting discrimina-
tion of the character referred to has been violated in
the resolution under which the plaintiffs claim exemp-
tion and for that reason the resolution cannot be in-
voked to support plaintiff's contention.

It might be possible under legislation and resolu-
tion as crude and hard to construe as those under
consideration for persons or companies to claim ex-
emption from taxation, but I think the difficulties
are very great and amending legislation is required
to render the object in view effective.

The resolution professes to exempt "companies"
establishing woollen mills in Woodstock from taxa-
tion. It does not extend to or include persons or
individuals establishing such mills as distinct from
companies. I do not know whether it means that the
4'companies" exempted were to be exempt from all

(1) 38 Can. S.C.R. 239.
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1907 taxation of every kind for the ten years whether on

CARLETON real estate, personal property, or income, and irre-
WOOLLENO spective of the purposes for which the property was

TOWN OF held or used. I suppose the idea may have been to
wOODSTOCK. exempt real estate actually used for manufactur-

Davies J. ing purposes only and not to include other real
estate which might be owned by the company but

used for workmen's houses or purposes of specila-
tion. As a fact the resolution does not exempt any
property per se but the company itself, and under that
resolution, if held to be good and effective, a court
has not the means of defining or deciding what par-
ticular property the company owned was exempt from
taxation or what particular property remained lia-
ble. The statute under which the council professed
to act did not authorize them to exempt any special
class of citizens from taxation. What it did author-
ize was the exemption of the property (real and per-
sonal, I assume) of manufacturing enterprises by
whomsoever carried on for a limited period. It was
the property not the person or the company that was
authorized to be exempted and the resolution to be
effective under that statute or proviso must in some
way have defined or described or identified the pro-
perty intended to be exempted. It could not be suc-
cessfully contended that the exempted property what-
ever it was could be ascertained or determined on by
the assessors. They had no discretion in the matter
and no means of determining on the property ex-
empted. The only body in whom a discretion was
vested and on the proper exercise of which alone the

exemption could be created was the Town Council.
That discretion was bound to be exercised in such a

way as to avoid unfair discrimination between manu-

418



VOL. XXXVIII.] SUPREME COURT OF CANADA.

facturers at least of the same class, and I think also 1907

with sufficient certainty to enable the property ex- cAn EoN

empted to be ascertained by the assessors and others WoLE

upon whom the duty of levying and collecting the
TOWN OF

assessments fell. WOODSTOCK.

In my judgment the resolution is quite inopera- Davies J.
tive and ineffective on these essential points, and is
too indefinite and uncertain to found an exemption
upon.

It is not necessary for me to express any opinion
on the other questions argued as to whether this
company did as a fact establish a woolen mill within
the meaning of the proviso relating to exemptions.

I think for the reasons given the appeal should
be dismissed with costs.

IDINGTON J.-This is an appeal from the Supreme
Court of New Brunswick unanimously upholding the
judgment of Mr. Justice Barker in finding that the
alleged resolution of respondents' council improperly
discriminates and is therefore void and gives no such
exemption from taxation as appellants claim.

I agree in that finding and therefore think the
appeal must fail.

To prevent misapprehension, I may observe that
the statute empowering the respondents to exempt
from taxation in certain cases expressly authorizes
the exercise of the power in question here by resolu-
tion of respondents' council, instead of, as usually
is the case, by way of by-law.

I consider, however, that the same rule against
improper discrimination is applicable to either by-
law or resolution of a municipal council.

The rules of interpretation, that the pleading must
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1907 be read most strongly against the pleader and that
CARLETON statutes conferring powers are to be strictly and liter-
WOOLLEN

CO. ally carried into effect, applied to this case should

oor also lead, I think, to-a conclusion in favour of the dis-
WOODSTOCK. missal of the appeal.
Idington J. A special privilege such as the appellants claim

must be legislatively expressed in language clear be-
yond reasonable doubt and made so to appear on the
pleading setting it up before it can be held entitled
to prevail.

The appeal should be dismissed with costs.T

MACLENNAN J.-I am of opinion that the appeal
should be dismissed.

Whatever may be said of the want of precision and
certainty in the statute, I am clearly of opinion that
the resolution is invalid as an unlawful discrimina-
tion. What the council was authorized by the statute
to do was to encourage manufacturing enterprises
by exempting the property thereof, etc. Such an en-
terprise might be by an individual or -a partnership,
or an incorporated company, but the resolution is
confined to companies. An individual could get no
benefit from it, no matter how meritorious his enter-
prise might be. See recent decision in the Hamilton
Brewery and Distilling Cases(1).

On this simple ground I think the appeal should
be dismissed.

DUFF J.-The appellant's bill does not, in my
opinion, sufficiently allege a compliance with the con-
dition prescribed by the resolution upon which the
suit is based. The resolution provides: "That any

(1) 38 Can. S.C.R. 239.
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company establishing a woollen mill in the Town of 1907

Woodstock be exempted from taxation for a period of CARLETON
WOOLLEN

ten years." This resolution must, on well-known prin- Co.

ciples, as against any claim to obtain the benefit of TOWN OF

the exemption provided for, be construed strictly; WOODSTOCK.

that is to say, of two alternative constructions that Duff J.
which is the less favourable to the claim must be -

adopted.
Now, I think it would be a very liberal reading of

this language which would support a claim to an ex-
emption by one company in respect of a woollen mill
which as a woollen mill had been established by an-
other company, and in respect of which that other
company had already had the benefit of the resolution.

Ex hypothesi the mill was already established;
and although it may be that the language will bear a
construction under which the putting into operation
of a mill-which, having enjoyed the benefit of the
exemption has ceased to operate-could be treated as
a compliance with the condition, that I think is not
the result of a strict reading of the words. In such a
case I think the claimant must under the terms of
the resolution strictly construed make out that the
mill (in respect of which the exemption had been en-
joyed) had, when acquired, ceased to exist as a woolen
mill; not merely that its owners had ceased to operate
it.

Upon the other questions discussed in the judg-
ments below, I express no opinion.

Appeal dismissed with costs.

Solicitor for the appellants: F. B. Carvell.

Solicitor for the respondents; J. C. Hartley.
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1907 THE MONTREAL STREET RAIL-
*arch 5. WAY COMPANY (DEFENDANTS). f. APPELLANTS;
*March 13.

AND

THE MONTREAL CONSTRUCTION
COMPANY, AND OTHERS (PLAIN- RESPONDENTS.

TIFFS)............................

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Vendor and vendee-Sale of securities-Interpretation of contract-
Arts 1018, 1019 0.O.-Railways-Debtor and creditor-Right
of way claims-Legal expenses incurred in settlement.

The plaintiffs sold the defendants stock and bonds of the P. & I.
Ry. Co. with an agreement in writing which contained a clause
stipulating as a condition that the vendees might declare the
option of paying a further sum of $30,000, in addition to the
price of sale, in consideration of which the vendors agreed to
pay all the debts of the P. & I. Ry. Co. except certain specially
mentioned claims, some of which were in respect of settlement
for the right of way. The final clause of the agreement was as
follows: -"After two years from the date hereof the Montreal
Street Railway Company will assume the obligation of settling
any right of way claims which the vendors may not previously
have been called upon to settle and will contribute $5,000 towards
the settlement of any such claims which the vendors may be
called upon to settle within the said two years. Any part of
the said sum not so expended in said two years or required by
the purchasers so to be, shall be paid over to the vendors at the
end of the said period, it being understood that the purchasers
will not stir up or suggest claims being made." The vendees
exercised the option and paid the $30,000 to the vendors who
reserved their right to any portion of the $5,000 to be con-
tributed towards settlement of the right of way claims which
might not be expended during the two years. An unsettled
claim for right of way, in dispute at the time of the agreement,

*PRESENT:-Fitzpatrick C.J. and Girouard, Idington, Maclennan
and Duff JJ.
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was, subsequently, settled by the vendors within the two years. 1907
The question arose as to whether or not this claim, then known MONTREAL
to exist, and legal expenses connected therewith was a debt STREET RY.
which the vendors were obliged to discharge in consideration cf Co.
the extra $30,000 so paid to them, and whether or not the $5,000 1.

was to be contributed only in respect of right of way claims MONTREALCosmc-
arising after the date of the agreement. TIoN Co.

Held, affirming the judgment appealed from, that the agreement must -

be construed as being controlled by the provisions of the last
clause thereof; that said last clause was not inconsistent with
the previous clauses of the agreement and that the vendees were
bound to contribute to the payment of such claims and legal
expenses in respect of the right of way to the extent of the
$5,000 mentioned in the last clause.

APPEAL from a decision of the Court of King's
Bench, appeal side, affirming the judgment of the
Superior Court, District of Montreal, in favour of the
plaintiffs for the sum of $2,164.14 with interest and
costs, Sir Alexander Lacoste C.J. and Blanchet J. dis-
senting.

The case is stated, as follows, by His Lordship Mr.
Justice Trenholme, in the court appealed from:

"TRENIIOLME J.-The question to be determined is
whether the respondents (plaintiffs) are entitled to
recover this sum ($2,164.14) from appellants (defen-
dants) in virtue of the agreement formed by corres-
pondence between the parties of 20th June, 1901, in-
voked in the case.

"On that date, the respondents, acting by Mr. H. S.
Holt, by letter addressed to appellants offered to sell
to appellants for one million odd dollars almost the
entire stock and bonds of the Park and Island Rail-
way Co., and added:

'A further condition of these presents is that in
accepting the present offer of sale you may declare
your option of paying a further sum of $30,000 to the

423



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 vendors, in consideration whereof the vendors will
11ONTREAL undertake to liquidate and pay all the debts of the
STREET Ry.

CO. Montreal Park and Island Railway Co., except the

MONTREAL following:
CoaNs '1. A sum of $500, on which the interest is pay-

- able in perpetuity to the Maison St. Joseph du Sault,
for the right of way.

'2. A mortgage on the Shamrock property,
$1,455.00, part of the lots only being used for the right
of way.

'3. A mortgage on the car-barn property and ad-
joining lots for $9,179.54.

'4. The balance remaining due on the lot, corner
Mount Royal Avenue and Park Avenue, $2,666.67.

'5. A mortgage in favour of T. A. Dawes, Jr., for
$3,128.13 for right of way at Lachine, with the current
interest accrued on the said several sums.

'6. The debt and costs (if any) which may be
due to the plaintiffs or their attorneys, in the suits of
the Royal Electric Co. against the Montreal Park and
Island Railway Co. and the Montreal Construction
Company, which suits are contested.

'7. Any arrears of interest due on the 58 bonds
not held by the Syndicate.

'8. Any amount which may be payable to the
Town of St. Louis as the price of the road of the Turn-
pike Trust, which amount (by reason of the judgment
annulling the franchise and the contract) is not con-
sidered payable.

'9. All amounts payable for coal under contract
for future delivery or in stock.

'10. Amounts payable on current and future
newspaper advertisements, $490.
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'11. The current monthly account for supplies; 1907

on 27th April last it amounted to $3,363.78.' MONTREAL
STREET RY.

"The offer closed with the following clause: Co.
'After two years from the date hereof, the Mon- O E*

treal Street Railway Co. will assume the obligation CONSTsuC-
TnoN Co.

of settling any right of way claims which the vendors -

may not previously have been called upon to settle, and
will contribute $5,000 towards the settlement of any
such claims which the vendors may be called upon to
settle within the said two years. Any part of the said
sum not so expended in said two years or required by
the purchasers so to be shall be paid over to the ven-
dors at the end of said period, it being understood that
the purchasers will not stir up or suggest claims being
made.'

"On the same day the offer was accepted by appel-
lants as follows:

'Montreal, June 20th, 1901.
'II. S. Holt, Esq.,

City.

Dear Sir,-

'On behalf of the Montreal Street Railway Com-
pany, I hereby accept the proposal contained in your
letter of June 20th, to sell to this company nine hun-
dred and sixty-seven bonds, three thousand one hun-
dred and fifty preferred shares, and four thousand
two hundred and eighty-nine ordinary shares of the

Montreal Park and Island Railway Company, on the
terms and conditions set out in your letter. On be-
half of the company I also declare this company's op-
tion of paying the sum of $30,000 to the vendors, in
consideration of the vendors undertaking to liqui-
date and pay all the debts of the Montreal Park and
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1907 Island Railway, except those mentioned in your let-
MONTREAL ter.
STREET Ry. Yours truly,Co.

MTE F. C. Henshaw,MONTREAL

CONSTRUC- Acting President.'
TION Co.

"On the 30th July, 1901, the respondents granted a
receipt to appellants for the consideration price and
the $30,000 payable under the option accepted by
them, and in the receipt respondents expressly re-
served their right to claim from appellants under the
contract any part of the $5,000 which the appellants
agreed to contribute towards the settlement of right
of way claims and which might not be so expended
during the two years from date of the contract, 20th
June, 1901.

"As this reserve shews, as do also the contributions
of the appellants to the settlement of two other right
of way claims, the Lindsay and Larue iight of way
claims, out of the $5,000, both parties evidently under-
stood and acted in the view that the acceptance of the
option by appellants did not relieve appellants from
contributing the $5,000 over and above the $30,000
and the other consideration payable by them under
the contract.

"The appellants in fact in their pleas and factum
do not deny, but admit that they contracted to pay the
$5,000 towards settlement of right of way claims in
addition to the other considerations of the contract.
But they contend that the $2,164.14 which they have
been condemned to pay, which was incurred for right
of way over the Grand Trunk Railway property, was
not a right of way claim mentioned in the last clause
of the contract towards payment of which they agreed
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to contribute, but was properly a debt which respond- 1907

ents were bound to pay in discharge of their obliga- MONTREAL

tion to liquidate and pay all the debts of the Park and STREET RY.
Co.

Island Railway Co. in consideration of the $30,000 V.
MONTREAL

paid them under the option to that effect accepted by CONSTRUC-
appellants. TION Co.

"The question thus is: Was the claim for right of
way over the Grand Trunk Railway property a right
of way claim within the meaning of the last or $5,000
clause of the contract, to payment of which appellants
must contribute out of the $5,000, or is it a debt which
respondents must pay under the option accepted by
appellants?

"A reference to the $5,000 clause shews that the
right of way claims therein meant were claims to be
settled and, therefore, unsettled claims and were not
restricted, as appellants pretend, to right of way
claims that only came to light for the first time after
the date of the contract. It may be questioned if there
were any such unknown claims at the time of the con-
tract, as the road had been built and in operation for
several years. Claims that at the time of the contract
had been settled by being reduced to a definite obliga-
tion were debts and were payable by respondents
under the option, but claims that were not then settled
and reduced to a definite obligation were not debts
within the meaning of the option. Any unsettled
claims for right of way that respondents were called
on to settle within two years from date of contract,
were to be settled by respondents, and the appellants
were to contribute $5,000 towards the settlement of
such claims, or so much thereof as was required there-
for, and to pay to respondents at the end of two years
any balance of the $5,000 not so required. All un-

427



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 settled claims for right of way which respondents were
MONTREAL not called on within the two years to settle were to be
STREET RY. settled by appellants.

Co.
V. "The appellants say that the right of way claim for

MONTREAL
CONSTRUC- crossing the Grand Trunk Railway in question here-

TION Co. in was not only known at the time of the contract, but
had been reduced to a definite debt or obligation long
before the date of the contract.

"It is a fact that an arrangement had been agreed
upon for right of way between the Grand Trunk Rail-
way Co. and the Park and Island Railway Co. in
1897, but at the time of the contract in question, the
20th June, 1901, the Grand Trunk Railway Company
had consented to depart from that arrangement which
had never been carried out, and at the time of the con-
tract the two companies, Grand Trunk Railway Com-
pany and Montreal Park and Island Railway Co. were
engaged in effecting a new and different settlement
which was completed between the parties within the
two years. The record shews that respondents were
called on to settle and did settle this right of way
claim of the Grand Trunk Railway within the two
years from date of contract and it is the only settle-
ment of that claim that was ever carried out.

"The majority of the court think therefore that this
right of way claim of the Grand Trunk Railway Co.
is one appellants are bound to contribute to the
settlement of,* and that the judgment a quo is correct
and should be confirmed, and it is accordingly con-
firmed with costs.

"The item for legal expenses in effecting the settle-
ment of the claim is a part of the cost of securing the
right of way, and is properly included herein as are
the notarial charges."
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Hague, for the appellants, referred to Arts. 1018, 1907

1019 C.C.; Fair v. Dolau(1); Watson v. Sparrow MONTREAL

(2) ; Larombibre, art. 1162 C.N. No. 6, and the maxim, sTRE RY.

"exceptio probat regulam de rebus non exceptis." Mo.AL
MONSTREA-

We therefore respectfully submit that: (1) There sONSU-

are two alternative constructions of the contract, and -

if either be adopted respondents' action must fail;
(2) According to the first, respondents having paid
$30,000 can ask nothing further in any event; (3) Ac-
cording to second, respondents may ask a contribu-
tion of $5,000 from appellants for the purpose of set-
tling certain claims, but the claims in question are
not of the class entitled to such contribution.

Dandurand K.C. for the respondents.

The judgment of the court was delivered by

GIROUARD J.-I think this appeal should be dis-
missed. It seems to me that the last paragraph of the
agreement of the 20th June, 1901, controls the whole
instrument, and I must say that I cannot see any in-
consistency between that paragraph and the former
one, relied upon by the appellants. The first provides
for a general case, that is, the payment of the debts
of the respondent company, and the last for a special
one, namely, the settlement of the right of way claims.
The respondents agreed to settle all these claims
which might be presented within two years from the
date of the agreement whether existing and deter-
mined before that date or after, and towards this
settlement the appellants agreed to contribute $5,000

(1) 2 Legal News 395. (2) Q.R. 16 S.C. 459.

29
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1907 by way of compromise. They contend that the so-

MONTBEAL called Grand Trunk claim for right of way was a
STREET RY.

Co. debt assumed by respondents under the first clause of
V.

MONTREAL the agreement. We do not understand the latter in
cONSTra- this way. The letter of Mr. Ross, secretary-treasurer

TION Co.
of the company, appellants, shews that the right of

Girouard J.
way claims did exist and were enforceable as such,
although the company, respondent, in the first clause
had assumed all the liabilities and debts, less some
specified. The right of way claims therefore form an
independent and special provision in the deed which
the appellants had to satisfy to the extent of $5,000.
The sum of money which they were condemned to pay
in this case by the two courts below forms part of the
said sum.

I think, therefore, the appeal should be dismissed
for the above reasons which are more fully set up by
the said courts, the whole with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Campbell, Meredith,
Macpherson &
Hague.

Solicitors for the respondents: Dandurand, Brodeur
& Boyer.
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THE SHIP "WANDRIAN" (DEFEN- 1907
APPELLANT. --

DANT) ......................... *Feb.22,25.
*April 2.

AND

BENJAMIN HATFIELD (PLAIN-R
RESPONDENT.

TIFF) .......................... I

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA,
NEW BRUNSWICK ADMIRALTY DISTRICT.

Maritime law - Collision - Negligence - Tug and tow - Negligence

of tow.

A tug with the ship "Wandrian" in tow left a wharf at Parsboro',
N.S., to proceed down the river and get to sea. The schooner
"Helen M." was at anchor in the channel and the tug directed its
course so as to pass her on the port side when another vessel was
seen coming out from a slip on that side. The tug then, when
near the "Helen M." changed her course, without giving any
signal and tried to cross her bow to pass down on the starboard
side and in doing so the "Wandrian" struck her, inflicting
serious injury. In an action against the "Wandrian" by the
owners of the "Helen M." the captain of the former insisted
that the schooner was in the middle of the channel, which was
about 400 feet wide, but the local judge found as a fact that she
was on the eastern side.

Held, affirming the judgment of the local judge (11 Ex. C.R. 1) that
the navigation of the tug was faulty and shewed negligence;
that if the "Helen M." was on the eastern side of the channel
as found by the judge there was plenty of room to pass on her
port side, and if, as contended, she was in the middle of the
channel she could easily have been passed to starboard; and that
in attempting to cross over and pass to starboard when she was
so near the "Helen M." as to render a collision almost inevit-
able was negligence on the tug's part; and that the "Helen M."
exercised proper vigilance and was not negligent in failing to
slacken her anchor chain as the "Wandrian" was too close and
had not signalled.

Held, also, that the tow was liable for such negligence in the naviga-
tion of the tug.

*PREsENT:-Fitzpatrick C.J. and Girouard, Davies, Maclennan
and Duff JJ.
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190 APPEAL from the judgment of the local judge for
THE Siiip
"WAND- the New Brunswick Admiralty District of the Ex-

ElAN" chequer Court of Canada (1), holding the "Wandrian"
HATFIELD. to blame for collision with the respondent's schooner

"Helen M."
The facts of the case sufficiently appear from the

above head-note and are fully stated in the opinions
published herewith.

Hugh H. McLean K.O. for the appellant. This
case was tried on the preliminary acts without plead-
ings; see Williams & Bruce's Admiralty Practice,
(1886), p. 368. The court will never allow a party
to contradict his own preliminary act at the hearing
and an application to amend a mistake in his pre-
liminary act will not be entertained. The "Miranda"
(2) ; The "Frankland" (3) ; The "Marpesia" (4).

The fault attributed to the "Wandrian" was in
not keeping in the centre of the channel. Had she
done so she would have passed the "Helen M." to port
and to the westward. It was the duty of the "Wan-
drian" to keep clear of the "Helen M."

The faults attributed to the "Helen M." were:
"(a) She was at anchor in the channel of the

river.
"(b) No lookout.
"(c) Collision could have been avoided if "Helen

M." had slackened her anchor chains."
The plaintiff by his preliminary act asked the

court to determine that the "Wandrian" was in fault
in not keeping in the centre of the channel. Our
answer as stated, in our preliminary act, was that

(1) 11 Ex. C.R. 1.
(2) 7 P.D. 185.

(3) L.R. 3 A. & E. 511.
(4) L.R. 4 P.C. 212.

432



VOL. XXXVIII.] SUPREME COURT OF CANADA.

the "Helen M." was at anchor in the channel, about 1907
the centre of the channel, and it was impossible for nu: surr

'VAND-
us, the channel being blocked by the "Helen M." and RIAN"

the "Roberts," to have gone down on the western side HAT ELD.

of the channel. The fault of the "Helen M." anchor-
ing where she did prevented us taking the proper
course down the river.

There was "No Lookout" on the "Helen M." and
she made no attempt to get out of the way even upon
the order, given several times from the tug, to slacken
out the chains. Nor did she attempt to put the jib
up so as to assist in preventing the collision. There
was plenty of time to slacken out chain or to put up
the jib.

If the "Helen M." had dropped down the river a
few feet the collision would have been avoided.

The collision was an inevitable accident, as laid
down in the case of The "Europa"(1); The "Mar-

pesia"(2) ; The "Virgil"(3) ; The "Volcano"(4).

We also rely upon The "Shannon"(5) ; The "Wil-
liam Lindsay"(6) ; The "Sisters"(7) ; The "Indus-
tric" (8) ; The "Telegraph" (9) ; The "Ogemaw" (10);
The "Sapphire" (11) ; The "S. Shaw"(12).

There is error in the judgment below holding that
the tug was merely the servant of the tow and that,
therefore, the tow was liable. No general rule of that

-(1) 14 Jur. 627. (7) 1 P.D. 117.
(2) L.R. 4 P.C. 212. (8) 3 Ad. & Ece. 303.

-(3) 2 Wm. Rob. 201. (9) 8 Moo. P.C. 167.
(4) 3 Notes of Cases 210. (10) 32 Fed. Rep. 919.
(5) 1 Wm. Rob. 463. (11) 11 Wall. 164.
,(6) IR. 5 P.C. 338. (12) 6 Fed. Rep. 93.
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1907 kind can be laid down, The "Quickstep" (1) per
Tu SHn Brett J. at page 200; The "Devonian" (2), at pages
"WAXD- 229-230; The "Niobe"(3), at page 60; The "Amer-

V. ican" and The "Syria" (4).
HATFIEL. We refer also to Jones v. Corporation of Liver-

pool (5) ; Mabey v. Cooper (6) ; The "Niobe"(7), on
appeal.

Coster K.C. for the respondent. The application
for amendment of the preliminary act was refused
in this case; it would have defeated the object of pre-
liminary acts. The "Frankland" (8).

In reply to the contention that the "Helen M."
was improperly. anchored in the channel, we submit
that in the absence of local regulations there was no
particular place in the river where the "Helen M."
should have been anchored. The preponderance of
evidence is that she was anchored near the eastern
bank of the channel. Even if she was anchored in
the middle of the channel, there was no possible ex-
cuse for the "Wandrian" colliding with her in broad
daylight, as there would have been ample room to.
pass on either side in the channel, which is four hun-
dred feet wide at the place of the collision. The "Lacn-
cashire" (9); The "Meanatchy" (10) ; The City of
Peking" (11); The "Batavier" (12).

There was a lookout on board the "Helen M." who
saw the "Wandrian" leave Huntley's Wharf and
watched her until the time of the collision. Every

(1) 15 P.D. 196. (7) (1891) A.C. 401.
(2) (1901) P.D. 221. (8) L.R. 3 Ad. & Ece. 511..
(3) 13 P.D. 55. (9) 29 L.T. 927.
(4) L.R. 4 Ad. & Ece. 226; (10) (1897) A.C. 351.

L.R. 6 P.C. 127. (11) 14 App. Cas. 40.
(5) 14 Q.B.D. 890. (12) 10 Jur. 19.
(6) 14 Wall. 204, at p. 212.
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possible effort was made on board the "Helen M." to 1907

avoid the collision. THE SHIP
"WAND-As to whether or not the collision could have been BIAN"

avoided if the "Helen M." had slackened her anchor V
chains;-

No signal was given by the tug or tow (Art. 28,
"Merchant's Shipping Act, 1897"), that they were
changing their course, and as the "Wandrian" had
some of her head sails hoisted, which would have the
effect of keeping her head over to the western bank
of the channel, the "Helen M." would not have been
justified in slackening the anchor chains until the
collision was so imminent that it could not have been
averted by so doing.

The contention that the tug alone was liable was
not set up in the preliminary act, but it is absolutely
answered by the judgment in the court below and
cannot be maintained. The master of the "Wan-
drian," hired the tug to tow his vessel to sea. The tug
was, therefore, the servant of the "Wandrian," and
the "Wandrian" was liable. In matters of collision,
the tug and the tow are one vessel. Towed as the
"Wandrian" was, the motive power is in the tug, and
the governing power in the ship. The "Cleadon"(1);
The "American" v. The "Syria" (2) ; The Devonian"
(3); The "Niobe"(4).

Under these circumstances, the "Wandrian" has
not relieved herself of the responsibility placed upon
her, or shewn that this accident was inevitable and
she must be held to be entirely in fault.

We would also refer to The "Mary" (5); The "Sin-

(1) 14 Moo. P.C. 92. (4) 13 P.D. 55.
(2) L.R. 6 P.C. 127. (5) 5 P.D. 14.
(3) (1901) P.D. 221.
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1907 quasi" (1), and The "American" and The "Syria" (2),
THE sune at page 133.
"WAND-

BIAN"

V. THE CHIEF JUSTICE.-As explained by my brother
HATMrEI..

- Davies who has made a detailed statement of the
evidence there is little, if any, difference between the
parties to this appeal as to the facts connected with
the collision except possibly with reference to the
exact location of the respondent's schooner in the
channel.

By consent of parties the evidence was taken un-
der the rule on the preliminary acts and no plead-
ings were filed. The defence of inevitable accident
which was urged most strenuously here does not ap-
pear to have been averred. The "E. Z."(3).

The collision occurred at three o'clock on the
afternoon of the 28th November, 1904. The schooner
"Helen M." of 62.25 tons burden was lying at anchor,
somewhat above the most frequented part, in the
Parrsboro River about the middle of the channel as
alleged by the appellant, and on the eastern side of
the channel as found by the trial judge. In my view
of the case the exact location is not material. The
channel at this point is about 400 feet wide. The tide
was within half an hour of flood; the current flowing
up the river at the rate of about half a mile an hour;
the wind was N.N.E. blowing a good breeze, about
four miles an hour, down the river.

The steam tug "Flushing" with the "Wandrian"
in tow started from a place called Huntley's Wharf
about two thousand feet distant up the river from the
"Helen M." to go down the river and out to sea. To

(1) 5 P.D. 241. (2) L.R. 6 P.C. 127.
(3) 33 L.J. (Adm.) 200.
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do this it was necessary to pass the "Helen M." which 1907

lay in full view of both tug and tow from the time THE SIP?

they started on their voyage. It is to be noted that "'NAN%

the head sails of the "Wandrian" were set and she v.

was drawing about 17 feet of water. The total length HATFIELD.

of tug, tow line and tow was 420 feet (tug 125, haw- The Chief
Justice.

ser 150 and tow 145).

The theory of the appellant is that the "Helen

M." was anchored about the centre of the channel

and the course the tug was bound to follow with her

tow after passing the small island called "The Middle

Ground" was to the west over towards the Newville

wharf and then down the starboard side of the river;

that in attempting to do so the tug saw the channel
was blocked by reason of the fact that a schooner
called the "Roberts" was hauled out from the beach
on the west side into the starboard channel 160 feet
and lay in this position at a distance of about 160
feet to 200 feet below the "Helen M." and if the tug
with her tow had passed the schooner at anchor on
her port side she could not get between her and the
"Roberts" without risk of collision and because of
these conditions the tug was obliged to cross over with
her tow to the eastern side of the channel under the
bow of the schooner at anchor and in attempting to
carry out this manoeuvre the collision occurred.

The captain of the "Wandrian" at page 116 of the
case says that the only chance of avoiding a collision
on that day was to pass down on the eastern side,
and in his opinion that was the proper course to
take. Why this course was not taken at an earlier
stage does not appear and no satisfactory explanation
of the delay has been offered. If, as found by the
judge, the schooner was at anchor upon the eastern
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1907 side of the channel then there was ample room to
THE SHIP pass on her port side without danger. If, on the con-

RIAN trary, she was, as alleged by the appellant, anchored
-* in the centre of the channel there was ample room to

EATFIELD.

HThFOhw go down passing starboard to starboard and the fault
TeCid~ on the part of the tug and tow consists on their own
- theory in not having attempted this sooner and having

delayed too long the collision happened.
Admitting as contended by the appellant that

under ordinary circumstances the starboard side after
leaving the island was the proper side to take and
that channel being blocked by the "Roberts" the
tug and tow were forced to go over to the eastward or
port side, and to do so were obliged to cross under
the bows of the "Helen M." was this not an extreme-
ly hazardous undertaking? In view of the condition
of the tide, the direction and strength of the wind,
the head sails carried by the "Wandrian," the fact
that she drew 17 feet of water, the attempt of the tug
with a long mass behind her to cross the bows of the
schooner was not only hazardous but under the cir-
cumstances quite unnecessary and the result was
inevitable. The people on board the tug and tow
should have realized the position sooner and directed
their course at an earlier time to the eastern side of
the channel. Of course this assumes the accuracy
of appellant's statement of conditions which is at
variance with the facts as found by the trial judge,
and a careful examination of the evidence has con-
firmed the conviction left with us when the argument
closed that the findings of fact by the trial judge were
justified by the evidence, and as he tells us he had the
great advantage, which is in such a case as the present
unappreciable, of hearing all the witnesses and ob-
serving their demeanor.
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There are really but two questions to be consid- 1907

ered: First, did the schooner "Helen M." keep a vigi- THE SHIP

lant lookout and take all the precautions to avoid "WAD
BIAN"

the collision which the circumstances of the anchor- v.

age required?
The trial judge found: First, that proper vigilance The Chief

2 Justice.
was exercised by those on the schooner to avoid the -

collision: Secondly, that the tug gave no signal to indi-
cate her intention to alter her course and cross over
from the western to the eastern side of the channel:
Thirdly, that when the two men on the "Helen M." be-
came first aware of the change in the direction of the
tug they went forward to let out the chain but the
"Wandrian" was too close to do anything and that
their explanation of the failure to let out the chain
was adequate. If in consequence of the change in the
course of the tug the schooner at anchor was expected
to take action to avoid the collision, such change in
her course should have been indicated by proper sound
signals.

In the "Batavier" Case(1), Lushington J. says:

The principle of law where a vessel is run down by another I
take it to be this: That the vessel running down the other must
shew that the accident did not arise from any fault or negligence on
her own part * * * and it is the duty of every vessel seeing
another at anchor whether in a proper or improper place and
whether properly or improperly anchored to avoid, if it be practi-
cable and consistent with her own safety, any collision.

The second question: Is the tow responsible for
the consequences of the collision in the circumstan-
ces? It was laid down in The "Energy"(2), that the
master and crew of the tug are the agents of the own-
ers of the ship and for damage done to a stranger

(2) L.R. 3 Adm. & Ece. 48.
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1907 solely through the fault or incapacity of the crew of
THE SHIP the tug both parties are answerable.
"WAND-

aAN1 In the case of The "Niobe," (1) Sir James Hannem
A . suggests that possibly if the collision had been brought

HATFIELD.

h ie about by sudden manoeuvring on the part of the tug
Justice. whichthe tow could not control that the tow might

- be held blameless, but for the purposes of this case it
is sufficient to adopt the language pf the Privy Coun-
cil in The "American" and The "Syria" (2) :

The tug is in the service of the tow, the tow is answerable for the
negligence of her servants, and is for some purposes identified with
her.

And there is no evidence to shew that the manoeuvre
which resulted in the collision was adopted without
the concurrence of the tow. The contrary would ap-
pear to be the case. Those in command of the tow
might have refused to execute the orders of the tug
as they would in case of gross negligence by a pilot.
The "Duke of Manchester" (3).

In the appellants' factum the circumstances out
of which the collision arose are thus given:

The tug finding the starboard channel blocked changed her course
to the eastward and on her starboard helm so as to take the "Wan-
drian" across the channel in front of the "Helen M." and go down
on the port side of the channel or to the eastward of the "Helen M."
The captain of the "Wandrian" was at the wheel and as soon as the
tug changed her course he put his helm hard a-starboard and put it
in the becket. The tug was drawing about nine feetof water and the
"Wandrian" drawing sixteen feet ten inches. The "Wandrian" being
loaded could not, of course, answer her helm as quickly as the tug.
The tug put her helm hard a-starboard so as to assist the "Wan-
drian" to swing to the eastward.

(1) 13 P.D. 55. (2) L.R. 6 P.C. 127.

(3) 2 Wm. Rob. 470, 479.
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In the case of The "Energy"(1), Sir Robert Philli- 1907

more says: THE SHIP

"WAND-

So long ago as the 23rd of November, 1867, this court decided alAN'
V.

that a vessel called the "Lizzie Aisbitt," in tow of a tug called the MATFIELD.
"Energy" was alone to blame for a collision with a vessel called the -

"Mary." The case was argued before me by the present Mr. Baron The Chief

Cleasby and Mr. Justice Brett; and I was assisted by Trinity Justice.

Masters. The collision took place in St. Clement's Reach, in the
River Thames, between 9 and 10 a.m. of the 1st of April, 1867. In
that suit the pilot on board the "Lizzie Aisbitt" and the master of
the tug "Energy" were both examined on behalf of the "Lizzie
Aisbitt," but the evidence of the pilot was that the collision was
caused by the misconduct of the tug, for which, of course, so far as
concerned the "Mary," the "Lizzie Aisbitt" was responsible.

I have not been able to find that the law as stated
by Sir R. Phillimore has ever been doubted.

The appeal should be dismissed with costs.

GIROUARD J.-I concur in the opinion of the Chief
Justice.

DAVIES J.-This appeal is from the judgment of
Mr. Justice McLeod, the local judge in Admiralty for
the District of New Brunswick, condemning the ship
"Wandrian" for damages to the schooner "Helen M."
caused by a collision between the two ships in the
Parrsboro river on the 28th November, 1904, about
three o'clock in the afternoon and about half an hour
before high water.

The "Wandrain" was at the time being towed
from Huntley's wharf where she had loaded, down the
river to the sea.

The main questions in dispute were: First,
whether the collision was caused by the negligence

(1) L.R. 3 Adm. & Ecc. 48, 51.
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1907 and want of care and skill on the part of the tug or
THE SHIP was due, as contended by the "Wandrian," to inevi-

AN Is table accident; Secondly, if due to the want of care,
V. judgment and skill on the part of the tug, was the

. "Wandrian" responsible?
Davies,T.

After hearing the argument of Mr. McLean on

behalf of the "Wandrian" we were-all of the opinion
that the collision was not the result of inevitable acci-
dent but of the unskilful and improper management
and manoeuvring of the tug. A careful examination
of the evidence since the argument has convinced me
that we were right and that the findings of the trial
judge were proper.

The evidence has been carefully analysed and re-
viewed by the trial judge and agreeing as I do with
him generally I do not see that any good purpose
would follow a repetition of the reasoning he has
adopted.

The collision took place in broad daylight in fine
weather with hardly any tide running and only a
few hundred yards from the wharf from which the
tug had taken the "Wandrian" in tow.

The schooner "Helen M." was lying at anchor in
the channel of the river which at that place was about
400 feet wide, and some distance below the "Helen
M.," a vessel called the "Roberts" was being kedged
or hauled from the flats on the western side into the
channel and was lying almost her entire length in the
channel.

Both the "Helen M." and the "Roberts" were in
full view of the "Wandrian" and her tug while start-
ing from Huntley's wharf on the river and there was
nothing to obscure or prevent the lookouts on both
tug and tow from seeing the relative positions of both
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these vessels from the time the "Wandrian" started 1907

until the collision occurred a few hundred yards down THE SHIP

the river. ,WAND
ItlAN"

A copy of an official plan or chart shewing the I
HATFELD,

river with its channel and the flats on either side and
the depth of water on the flats and in the channel at Davies J.

"average high water ordinary spring tides" was in
evidence.

From the plan or chart it appears that the depth
of water in and across the channel at about 300 feet
south of the collision was almost uniform and was
between 23 and 24 feet, while on the flats it was some-
what less.

No evidence was given shewing that there was any
difference between the depth at the actual spot where
the collision occurred and the line a few hundred feet
further down where the soundings were marked on
the plan.

The weight to be attached to the argument of Mr.
Maclean that the tug and tow were obliged owing to
the alleged shallowness of water on the eastern side
of the channel after passing the shoal or island called
the Middle Ground marked on the plan to hug the
western side of the channel obviously depended upon
the existence of evidence shewing this shallowing of
the channel at that particular spot, and that it would
consequently have been unsafe for the tug to have
towed the "Wandrian" down the centre of the channel
or along the eastern side of the channel which from
his contention barring shallowness was perfectly clear
and open.

Time and again during the argument we asked
for the evidence or proof of this fact so essential for
the defendant's case, but no evidence was or could be
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1907 produced, the only evidence to which our attention
THE SHIP was called being that of witnesses who spoke of the

RWAN2 necessity of vessels after passing the Middle Ground
. keeping towards the eastern shore because the flats

AF. ran out a little and formed a small point there and
Davies J there was somewhat of a bend in the channel. Not

a single witness however stated or proved that so far
as the channel itself was concerned its depth was not
the uniform depth marked on the chart a few hundred
feet lower down.

The theory of the counsel for the "Wanarian" was
that the "Helen M." was anchored on the western
side of the channel and that the tug proceeded with
her tow down the river and after passing the Middle
Ground kept to the western side of the channel in-
tending to pass between the "Helen M." and the west-
ern edge. That the tug had almost reached the "Helen
M." when the captain suddenly discovered he could
not safely pass down on the port side of the "Helen
M." and determined to pass on the starboard side,
starboard to starboard.

That to effect this he put his helm a-starboard,
crossed the bows of the "Helen M." and fearing that
his tow might not successfully do so pressed his helm
hard-a-starboard so as to pull her up the river and
escape collision.

He was not successful, however, in executing this
manoeuvre and his tow with her head sails up came
into collision with the anchored vessel and caused
the damage complained of.

The initial mistake in the navigation of the tug
and tow was in proceeding as far as the spot where a
sudden change of course was determined upon and the
mistake was duplicated in then attempting to cross as
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was attempted the bows of the "Helen M." there ly- 1907

ing at anchor. As it was evident from the evidence THE SHp

of the captain of the tug that this manoeuvre was a ' a
somewhat hazardous one the keeping of the head sails V*.

HATFIELD.
on the "Wandrian" with the wind, blowing down the Dav J.

river and the chances of collision so strong, seems to
indicate carelessness and want of judgment on the
part of those in command of that ship.

When the captain of the tug had reached the posi-
tion when he concluded he could not safely continue
his course between the "Helen M." and the western
bank of the river, it might have been better for him
to have made the best of a situation created by his

want of judgment, and to have taken her to the
Newville wharf, abreast of which he was, as sug-
gested by the trial judge. In our opinion, however,
if the "Helen M." was anchored where the defendant
contends she was, on the western side of the channel,
the tug and tow should have passed down on the east-
ern side and not have crossed over to the western at
all. Why, granting the position of the "Helen M."
in the river to have been where defendant contends,
this was not done we cannot understand. The road
was open, everything clear, and the depth of water
ample with the risk of collision nil. If, on the con-
trary, the position the "Helen M." was anchored at
was on the eastern side of the channel as found by the
learned trial judge then the sudden change of course
on the part of the tug and tow across the bows of the
anchored vessel in order to pass her on her starboard
side was at the moment it was taken, altogether too
late and indefensible. They should, in that case, have
passed down on the western side of the "Helen M."

30
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1907 as the trial judge has found and granting he has cor-
THE SHIP rectly found the anchored location of the schooner
"WAD- his conclusion seems irresistible.

RIAN

V* I am utterly unable to accept the theory of in-
HATFIELD.

DaviesJ. evitable accident. On the contrary I am of opinion
- that the collision was caused by the want of skill and

judgment of those in charge of the tug and tow.

On the second question as to the liability of the
tow for a collision between it and the anchored ship
caused by the unskilful navigation of the tug, I
have reached the conclusion that in the circumstances
of this case the tow is liable.

There may be a difference in the application of
the legal rules and principles governing such cases
between the English and American courts, and it does
seem difficult if not impossible to reconcile all the
authorities. But we are bound to follow the English
decisions and we think they clearly indicate liability
on the part of the tow for such a collision as this.
Of course we have nothing to do with the rights and
liabilities of the tug and tow inter se.

The question is confined to the liability of the tow
for damages caused by a collision between her and a
third ship even if brought about by the faulty naviga-
tion of the tug.

Here there were no exceptional circumstances to

take the contract of towage out of the ordinary rule.
That rule I deduce from the authorities to be that

under an ordinary contract of towage the tow has
control over the tug and the latter is bound to accept
the directions and orders of the former. There are
exceptions to this rule notably in the cases of dumb
barges and canal boats having little or no control
over their own movements and where, by custom,
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contract or necessity, the control of the tow is in the 1907

tug. But in the absence of any such factors I take it THE SHIP

to be clear under the English authorities that the con- ' AND-
RIAN"

trol is in the tow. V.

Mr. Marsden in his work on Collisions (5th ed.) HATFIELD.

after a review of the English Admiralty Cases has Davies J.

reached that conclusion; see pp. 169 and 173.
In the case of the Union Steamship Company and

The "Aracan," The "American" and The "Syria"(1),
the Judicial Committee reversing the decision of the
High Court of Admiralty held that having regard to
the exceptional circumstances under which the tow-
ing in that case was undertaken the governing as well
as the motive power being wholly with the tug the
tow was not liable to be condemned in damages oc-
casioned by the collision. At page 132 their Lordships
say:

The question remains whether the "Syria," though free from
blame in fact, must nevertheless be held to blame by intendment of
law. The decision of the learned judge upon this point appears to
be based upon the principle shortly stated by Lord Kingsdown in the
passage which has been before cited as that on which The "Cleadon"
(2), was decided, viz., that the motive power was in the tug, the
governing power in the ship towed. The judge of the Admiralty
Court applying this principle to the present case, held that the
"American" and the "Syrian" constituted one vessel in intendment
of law. This is no doubt an accurate representation of the relations
usually subsisting in this country between the tug and the tow.
The tug is in the service of the tow, the tow is answerable for the
negligence of her servant, and is for some purposes identified with
her. Some American cases have been cited which, though differently
decided, illustrate this principle.

The case of The "Niobe" (3), is also in point.
There it was held by the President, Sir James Han-

(1) L.R. 6 P.C. 127. (2) 14 Moo. P.C. 97.
(3) 13 P.D. 55, 59.
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1907 nen, that where a tug with a vessel in tow came into
THE SHIP collision with another vessel which was seriously in-

IAN," jured by the tug but not by the vessel in tow, and where
v. the collision might have been avoided had there been

HATFInD. a good lookout on the vessel in tow and had she
Davies J. warned the tug that the latter was in danger of col-

lision by continuing on her course, the owners of the
tow were liable.

In the case before us the scope of hawser was about
25 fathoms only and there are no circumstances what-
ever to indicate any difficulty on the part of the tow
in directing the control of the tug's movements. The
evidence of the captain of the tow makes it plain that
he took no pains in the matter at all, but left the
tug to manoeuvre as it pleased. This, however, can-
not absolve his vessel from liability if the control was
in him. His duty was to exercise that control and his
failure to exercise that duty cannot enable him to
escape liability where a collision occurred through
the tug's fault.

In the later case of The "Devonian" (1), where
the tow was held liable for the fault of the tug in
exhibiting misleading lights the relative liabilities of
tug and tow are discussed.

Sir F. H. Jeune P. who heard the case, in his
judgment, at page 230, says:

It appears to me the tow is responsible for the conduct of the
tug so far, at least, as she can practically and reasonably exercise the
control.

On appeal Lord Chief Justice Alverstone deliver-
ing the judgment of the Court of Appeal holding the
tow liable, says:

(1) [1901] P.D. 221.
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With regard to her responsibility, (that is the tow's), apart from 1907

the statute, I do not think there is any doubt about the law, though THE SHIP
there was difficulty about its application until the case of The -WAND.

'Cleadon" (1) (in 1860), when it was recognized that where one ship nzAN"

is in tow of another the two ships are by intendment of law for V.

some purposes to be regarded as one, the commanding or governing -

power being with the tow, and the motive power with the tug. Davies J.

The contract of towage in this case before us be-
ing a general one, there being no special circumstan-
ces shewing the control to have been in the tug the ac-
tion of the master of the tow in hoisting and keeping
up his head sails and the short distance between the
two ships shewing the exercise of control by the tow
to have been both practical and possible and to some
extent at least to have been exercised all combine to
remove this case from the exceptions which appear to
exist in the towage of dumb barges and canal boats
or such cases as The "American" and The "Syria" (2),
from the judgment of the Judicial Committee which
I have quoted above and where it was held that the
motive power and the control were alike in the tug.

I think we are bound to apply in this case the
general rule laid down by the Privy Council in the
cases of The "Cleadon"(1), approved of by the Court
of Appeal in 1901; in The "Devonian" Case(3) and in
the case of The Union Steamship Co. and The "Ara-
can" (2) quoted above.

The appeal should, therefore, be dismissed with
costs.

MACLENNAN J. concurred with Davies J.

DUFF J.-I agree with the Chief Justice.

() 14 Moo. P.C. 92, 97. (2) L.R. 6 P.C. 127.
(3) [1901] P.D. 221.
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1907 Appeal dismissed with costs.
THE SHIP

"WAND-
,N Solicitor for the appellant: Fred R. Taylor.

V. Solicitor for the respondent: C. J. Coster.
HATFIELD.
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THE COPELAND-CHATTERSONI APPELLANTS; 1907
COMPANY (PLAINTIFFS)......... Feb28

AND 
*April 2.

JEAN PAQUETTE AND OTHERS RESPONDENTS.

(DEFENDANTS) ...... .......... f

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Patent of invention - Infringement - Want of novelty-New and
beneficial results - Subject matter of invention - Purchase of
patented device-Estoppel.

The plaintiffs were patentees of a device intended to cheapen
and simplify former methods of keeping and rendering statements
of accounts by merchants and others, as was claimed, by provid-
ing for making entries and invoices by one and the same act on
manifolding sheets so folded as to occupy the entire platen of
standard typewriters and, at the same time, without waste, to
provide a binding margin for the leaf with the book-keeping
entry to utilize it as a page in a permanently bound book. The
sheets manufactured and sold by the plaintiffs accomplished
these ends through being folded so as to form two or three leaves,
as required; with two-leaf sheets the upper leaf forming an
original or invoice and the lower leaf the duplicate and book-
keeping entry; with three-leaf sheets, the third leaf serving
either as a duplicate or to be used as an original duplicated on
the reverse side of the centre leaf. In each case the leaves are
connected together so as to form one integral sheet with vertical
and transverse score lines enabling the invoices, etc., to be easily
detached, leaving the permanently retained page and folded
margin with perforations to fit binders. The specifications of
the patented device succinctly described and illustrated various
forms of folding the sheet to secure these advantages. An action
for infringement by the defendants using, manufacturing and
selling sheets similar to the above described device was dis-
missed in the Exchequer Court. On appeal to the Supreme
Court of Canada:

Held, affirming the judgment appealed from (10 Ex. C.R. 410)
that there was neither subject matter nor novelty in the abov&
device claimed as an invention and, consequently, that it was not
patentable.

*PRESENT:-Fitzpatrick C.J. and Gironard, Davies, Idington and
Maclennan JJ.
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1907A APPEAL from the judgment of the Exchequer Court

CIOATTMr, of Canada (1) dismissing the plaintiffs' action with
Co. costs.

PAQUEMM. The action was brought against Parquette, trading
under the name of "The Montreal Plumbers' Sup-
plies" and Victor Guertin and Henri Guertin, trading
as "The Guertin Printing Co.," to recover damages
for infringement of the patent referred to in the head-
note and for an injunction against their making, sell-
ing or using fold-over bill and charge blanks made on
the principle of, or on any principle colourably only
differing from, the plaintiffs' alleged inventions, unless
the same were manufactured by the plaintiffs or by
some person duly licensed by them. It was alleged
that Paquette had purchased a quantity of the blanks
and afterwards procured the other defendants to
manufacture and supply him with blanks manufac-
tured according to said inventions or upon principles
only colourably differing therefrom, at less cost than
they could have been purchased from the plaintiffs
and had used such infringements in his business to
the prejudice and damage of the plaintiffs, although
warned against doing so and with full knowledge of
the existence of said patents; and that the other de-

fendants had likewise infringed the patents and
caused damages to the plaintiffs by so manufacturing
and making sales of similar sheets for like purposes.
On the issues joined, the judge of the Exchequer
Court, by the judgment appealed from (1), dismissed
the plaintiff's action with costs.

Raney for the appellants. The judgment appealed
from is erroneous in holding that there was lack of

(1) 10 Ex C.R. 410.
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subject matter and lack of invention and utility. The 1907

patent itself is prima facie proof of utility; Ehrlich COPEIAND-
v. Ihlee(1) at page 449, per Cotton L.J. And there CHATTERSON

is cogent evidence of substantive utility in the case. I*
PAQUETTE.

There is also novelty as the prior acts referred to do -

not cover the special matters constituting our inven-
tions. Walker on Patents (4 ed.) pars. 56, 57, 64, 65,
66, 75, 76; Topliff v. Topliff (2) ; Fawcett v Homan
(3), per Rigby L.J. at page 410; Terrell on
Patents (4 ed.) page 99; Hoe v. Cottrell(4) , at page
603; Potts v. Creager(5) ; Marvin v Gotshall(6).
There is a presumption in favour of novelty which
should not be disregarded in the absence of clear
proof.

There is no evidence to support the defence
of want of novelty and want of subject matter
of invention. The court should not, therefore,
presume what are matters of fact requiring proof
as such. Lancashire Explosives Co. v. Roburite Ex-
plosives Co. (7) ; Longbottom v. Shaw (8) ; Lyon v.
Goddard(9); Reiter v. Jones(10); Simplicity is no
objection; Vickers, Sons d' Co. v. Siddell (11) ; Hinks
v. Safety Lighting Co.(12) ; Perry v. Soci6t6 des
Lunetiers (13) ; Williams v. American String-Wrap-
per Co. (14). The courts uphold patents where there
is an appreciable germ of invention; Fulton on Pat-
ents, (3 ed.) p. 59. The merit is in conceiving the

(1) 5 Cutler 198, 437. (8) 8 Cutler 333.
(2) 145 U.S.R. 156. (9) 10 Cutler 334.
(3) 13 Cutler 268, 398. (10) 35 Fed. Rep. 421.
(4) 1 Fed. Rep. 597. (11) 7 Cutler 292.
(5) 155 U.S.R. 597. (12) 4 Ch. D. 607.
(6) 36 Fed. Rep. 908. (13) 13 Cutler 664.
(7) 12 Cutler 470. (14) 86 Fed. Rep. 641.
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1907 idea; per Rigby L.J. in Fawcett v. Homan(1), at p.
COPELAND- 410. See also Taylor & Scott v. Annand(2), per

CHArrERSON
Co. Romer L.J. at p. 136. We have a new device with a

rAqUTrE. new mechanical operation involving the exercise of
- original thought, although the separate parts or ele-

ments may be old; Wilkins Shoe-Button Fastener Co.
v. Webb (3) ; Mcilichael & Wildman Mfg. Co. v. Staf-
ford(4); Rubber Tire Wheel Co. v. Columbia Pneu-
matic Wagon Wheel Co. (5); The Grip Printing and
Publishing Co. v. Butterfield(6) ; Carter Crume Co.
v. American Sales Book Co.(7).

The defendant Paquette purchased from the ap-
pellants sheets made according to the specification
of the patent in suit and was still using those sheets
when the action was brought, and when he was ex-
amined for discovery in the action. When he pur-
chased those sheets he became the licensee of the ap-
pellants, and he remains their licensee as long as he
continues to use the sheets. As a consequence, it is
not open to him to dispute the validity of the patent;
Crossley v. Dixon(8); Clark v. Adie(9). So long
as he remains a licensee, that is to say so long as he
continues to use articles of the appellants' manufac-
ture, and does not repudiate their license, he cannot
avail himself of the defence of his co-defendants.
Terrell on Patents, (4th ed.), p. 217 et seq.; Fulton

on Patents, (3rd ed.), p. 201 et seq.

We also refer to Trudeau (4th ed.), p. 107; Lucas

(1) 13 Cutler 398. (6) 11 Can. S.C.R. 291.

(2) 17 Cutler 126. (7) 124 Fed. Rep. 903.

(3) 89 Fed. Rep. 982. (8) 10 H.L. Cas. 293, 310.

(4) 105 Fed. Rep. 380. (9) 2 App. Cas. 423.

(5) 91 Fed. Rep. 978.

454



VOL. XXXVIII.] SUPREME COURT OF CANADA.

v. Miller(1) ; Reynolds v. Herbert Smith & Co.(2) ; 1907

Smith v. Goldie(3), per Gwynne J. at pages 69, 71; COPELAND-
CHAffERSON

Dansereau v. Bellcmare(4) ; Thomson v. American Co.
Braided Wire Co. (5)*; Anti-vibration Electric Co. v. pAQTTE.

Crossley(6) ; Ashworth v. The English Clothing Co.
(7) ; Taylor & Scott v. Annand (8) ; Heugh v. Cham-
berlain (9), per Jessel M.R.

31ignault K.C. and Perron K.C. for the respond-
ents. We contend that the invention claimed lacks
novelty and patentability and is merely a result of
mechanical skill, a substitution of known equiva-
lents for parts of existing devices and a mere dupli-
cation of old elements without change of function
and a mere change in form or size without the result
of any new mode of operation. The industrial design
was not susceptible of being patented. The letters-
patent, by a needless multiplicity of claims, embarrass
and deceive the public, and the specifications and
drawings contain more than is necessary for obtain-
ing the end for which they purport to be made. See
Case v. Cressy(10).

On the question of combination or no combination,
we refer to Terrell on Patents (4th ed.), p. 151, and
Frost on Patents (2nd ed.), p. 61. See also Kynoch
& Co. v. Webb (11).

As to subject matter of invention, the cases refer-
red to by the appellants are based upon the peculiar

(1) 2 Cutler 155. (7) 19 Cutler 463.
(2) 20 Cutler 123. (8) 17 Cutler 126; 18
(3) 9 Can. S.C.R. 46. Cutler 53.
(4) 16 Can. S.C.R. 180. (9) 25 W.R. 742.
(5) 6 Cutler 518. (10) 17 Cutler 255.
(6) 22 Cutler 441. (11) 17 Cutler 100.
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1907 circumstances of each case and do not decide more.
COPELAND- They really condemn the patent which is nothing

CHAT'rEBSON
CHA Bmore than a sheet of paper with a score line placed
V. half an inch from the line of fold. The fallacy of the

PAQTJETTE.
- claim as to saving paper and fitting the ordinary type-

writer is shewn by merely folding the margin (which
of course it is open to any one to do) of the sheet made
according to claim 1, or figures 2 and 9, when such
sheet becomes of the same width as the other sheets
filed. See remarks of Buckley J. in MeNaught v.
Dawson(1).

THE ,CHIEF JUSTICE.-The appeal is dismissed
with costs. I concur for the reasons stated in the court
below.

GIROUARD J.-I quite agree with the court below
that there was nothing to patent. The appellant con-
tended for the first time before this court that it was

a patent of combinations. This alleged combination
is not to be found in his application for the patent, nor
in the patent itself, nor in the statement of claim.
Their contention is clearly unfounded. I think there
is no error in the judgment appealed from.

DAVIES J. also concurred.

IDINGTON J.-I agree with the learned trial judge
that there is nothing new in folding a sheet 'of paper
from right to left or left to right or in having score
lines in one or some of such leaves or- placing such
score lines so as to produce when separation takes
place at the score line, one leaf larger than.the other

(1) 22 Cutler 389.

456



VOL. XXXVIII.] SUPREME COURT OF CANADA.

or in utilizing the margin of a sheet of paper to bind 1907

it in a book if desired. CoPELAND-
CHATTERSON

I may add that I am unable to find anything new Co.
in the folding of a margin of a sheet of paper to be PAQrrE.

used in the process of typewriting. Typewriters have Idington J.
been doing that ever since the typewriting machine -

was invented. And I suspect many have done so with
sheets of letter paper, of which copies would be
mailed, and one copy would be put away in a port-
folio for preservation, and even in the way of filing
upon posts. I cannot see what, if one desired to put
away such preserved copies gathered together in a more
permanent form, is to be invented, that would not
occur to any ordinary mind accustomed to do such
work, or needing it to be done. It was urged that the
wide spread use of such goods, as made after the
patent in question, was proof of their utility, and
being so useful, it is said, we must infer from this
utility that something has been invented. The busi-
ness push and energy that may present to business
men the utility of such things and bring them into
use must not be so confused with the question of util-
ity as to be the sole test of that utility, which must be
inherent in a patentable invention.

The appellant's counsel urged before us that their
patent consisted of a combination and the application
of it to book-keeping all of which was new and hence
a subject matter for a patent.

It was stoutly maintained by respondent's counsel
that this was not set up before the learned trial judge
and I incline to doubt if it was strongly pressed upon
his attention though evidently present to the mind of
counsel during the trial.

There seem, however, to be two answers to this
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1907 claim, assuming it now open to appellants before us,
COPELAND- when and if discarded by appellant below.

CHATTER SON
Co. The claims set forth in appellant's specification
V. do not specificially claim any such combination, nor

PAQUETTE.
- as it appears to me, do the specifications substan-

tially claim to rest the alleged invention on the
ground of a combination, either of old things or old
combined with a something new.

It also was plausibly urged that there was such
a combination which was applied to a new purpose.

This of itself would not be patentable. It would
leave the appellant's case within the line of cases of
which Harwood v. Great Northern Railway Co.
(1), is a leading one. And to escape such result the
appellant's counsel sought to claim the feature of
folding, so as to leave a margin of suitable width to
bind in a book, with least waste of paper, as a some-
thing that would not be obvious or so obvious to any-
one in relation to keeping of accounts as to remove it
beyond the field of patentable invention.

I cannot assent to this. The manifolding of any.
thing by means of typewriting and the preservation
of a copy in case, or book, or file, with posts to bind
or without, has so long been the common property of
mankind that I cannot find anything needed to be
done that was not obvious to any one of ordinary in-
telligence.

Indeed the enterprise that undertakes to sell
paper ready prepared for use in any such way is
worthy of praise, but I hardly think that enterprise is
yet patentable.

Some things within the sphere of human intelli-
gence are yet left free from such restraints.

(1) 35 L.J.Q.B. 27.
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I cannot find that Paquette by his purchase from 1907

appellants of paper duly prepared by methods they COPELAND-
CHATTERSON

have adopted bound himself (as a licensee is in some Co.
actions bound) not to deny the validity of this patent. p. UETTE.

The appeal should be dismissed with costs. Idington J.

MACLENNAN J.-I agree in the result of the judg-
ment dismissing the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Mills, Raney, Hales
and Colquhoun.

Solicitors for the respondents: Archer, Perron and
Taschereau.
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1907 MATHILDA MAYRAND, (PLAIN- APPELLANT.

*March 1,4. TIFF). .......................... A
*April 2.

AND

ARSENE DUSSAULT, (DEFEN- RESPONDENT.

DANT). .........................

AND

DENIRE DUSSAULT AND OTHERS, MIS-EN-CAUSE.

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, AT MONTREAL.

Revocation of will - Testamentary capacity - Findings of fact -

Practice - Improper suggestion - Undue influence-Captation-
Bounty taken by promoter- Fraudulent representations -Evi-

dence-Onus of proof.

While the testator was suffering from a wasting disease of which he
died shortly afterwards, the defendant, his brother, took advan-
tage of his weakness of mind and secretly obtained the execution
of a will, in which he was made the principal beneficiary, by
fraudulently suggesting and causing the testator to believe that.
his malady was caused and aggravated by the carelessness and
want of skill of his wife in the preparation of his food. The
testator and his wife had lived together in harmony for a number
of years and, shortly after their marriage, had made wills by
which each of them, respectively, had constituted the other
universal residuary legatee and the testator's former will, so
made, was revoked by the will propounded by the defendant.

Held, that, as the promoter of the will, by which he took a bounty,
had failed to discharge the onus of proof cast upon him to shew
that the testator had acted freely and without undue influence
in the revocation of the former will, the second will was invalid
and should be set aside.

The judgment appealed from was reversed, on the ground of captation
and undue influence, but the Supreme Court of Canada refused
to interfere with the concurrent findings of both courts below
against the contention as to the testator's unsoundness of mind.

*PRESENT:-Fitzpatrick C.J and Girouard, Idington, Maclennan:
and Duff JJ.
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APPEAL from the judgment of the Superior Court,
sitting in review, at the City of Montreal, which af- MAY m

V.

firmed the judgment of His Lordship, Mr. Justice DUSSAuLT.

Doherty, in the Superior Court, District of Montreal,
dismissing the plaintiff's action with costs.

The late Joseph Dussault, of Maisonneuve, Dis-
trict of Montreal, married the appellant, plaintiff in
the case, on the 3rd of March, 1897, with ante-nuptial
contract stipulating that the consorts should be sepa-
rate as to property, and with donation of all the
husband's personalty to the wife. Three days later
he made a will whereby he instituted his wife univer-
sal legatee; his wife making, at the same time, a will
in his favour in similar terms. Joseph Dussault died
without issue, on the 9th of April, 1904, after having,
on the 5th of March, 1904, made another will, under
the circumstances mentioned in the bead-note, devis-
ing the bulk of his estate to other legatees and con-
stituting the respondent, his brother, universal resi-
duary legatee. The widow brought the action to set
aside the second will on the grounds that, at the time
it was executed, deceased was suffering from physical
weakness, mental aberration and delusions, and that
he was under duress and incapable of making a valid
will. Both courts below decided against the plain-
tiff's contentions and maintained the second will.

The questions at issue upon the appeal are stated
in the judgment of His Lordship, Mr. Justice Girou-
ar(d, now reported.

Bisaillon K.C. and H. R. Bisaillon for the appel-
lant.

Mignault K.C. and Bonin K.C. for the respondent.
31
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1907 The CHIEF JUSTICE.-After having carefully read
mARYD all the depositions I have, as a matter of inference

DosA1mLT. from the facts in evidence, come to the conclusion that

The Chief the natural affection of the deceased for his wife, the
Justice. appellant, had been poisoned and his sense of right

perverted by the fraudulent artifices practiced upon
him by the respondent. We all concur in the opin-
ion of my brother Girouard.

The testator would not, in my opinion, have dis-
posed of his estate as he did were it not for the im-
proper influence exercised by the respondent, at the
time the will was made, over his mind weakened by
the wasting disease which eventually caused his death.
The suggestion repeated day after day for weeks and
months that his malady was caused or aggravated
by the negligence or want of skill in the preparation
of his food by his wife was, under the circumstances,
the most insidiously effective method that could be
used to improperly influence the testator who should,
at the time, have had a reasonable expectation of a
prolonged life during which to enjoy the reward of
his industry and business capacity. Convinced that
his death was caused or hastened by the poor food
which his wife prepared, his natural impulse would
be to deprive her of the benefits accruing to her under
his previous will, and the respondent seems to have
directed his efforts to the fostering of this false im-
pression.

Under the circumstances I am of opinion that the
appeal should be allowed, the judgment appealed
from set aside and the action maintained with costs.

GIROUARD J.-Il s'agit d'une demande en nullit6
de testament formde par la veuve du testateur pour
deux motifs: 10 pour cause d'insanit6 du testateur, et
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20 pour cause de suggestion et de captation, pour me 1907

servir des expressions du droit frangais, on d'influence MAYBAND

indue, d'apris le droit anglais, d'oix nous vient la Dus 7ULT.
facult6 illimit6e de tester. D'apris les rigles de droit Girouard J.

des deux pays, c'est toujours la fraude qui carac- -

t6rise la suggestion et la captation on Finfluence
indue.

Cette cause soulve donc deux questions de fait.

Sur les deux questions, nous avons apparemment
le sentiment unanime de la cour sup6rieure, Doherty
J., et de la cour de revision si~geant h Montr6al, Tas-
chereau, Pagnuelo et Charbonneau JJ.

Le savant juge de la cour sup6rieure n'a pas laiss6
de notes, et en dehors du jugement formel oil il se
contente de nier les allegations de la demande, il est
impossible de connaitre son appr6ciation raisonne
des faits assez nombreux et souvent contredits qu'une
longue enqu~te, couvrant 325 pages imprim6es, a d6-
roulds devant lui. Ndus savons, cependant, qu'il n'a
jett6 aucun souppon sur le caractbre on la v6racit6
d'aucun t6moin, et pour cette raison, son jugement,
ou plut6t la conclusion g6ndrale , laquelle il est ar-
riv6, nous laisse autant de latitude que la cour de revi-
sion en avait.

La cour de revision a confirm6 ce jugement sur
les deux moyens; mais le juge Pagnuelo, qui seul
nous a trausmis des notes, constate que le motif tir6
de 1'insanit6 est le seul qui fift consid6r6 par les
savants juges. IL observe m~me que le moyen de la sug-

gestion et de la captation a 6t abandonn6, faute de
preuve. Les avocats des deux parties s'accordent h
dire que le savant juge voulait dire par lh que 1'ap-
pelante n'avait pas insist6 sur ce moyen. ELLe avait
6videmment plus de confiance dans le moyen tir6 de

31%/2

463



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 linsanit6. Devant cette cour, sa position n'est plus
MAYBAND la mime au sujet de la d6mence. Il y a concours de

V.
DusSAULT. deux cours sur un m~me fait. Elle insista done sur

Girouard J. le second moyen comme sur le premier, et dans son
- factum et h la plaidoirie orale. L'intim6, de son cot6,

le discute dans son factum au lieu de le consid~rer
comme abandonn6.

La preuve de d~mence faite par l'appelante est
forte. Il n'y a pas de doute que de temps a autre
durant sa maladie depuis juin, 1903, jusqu' a sa mort,
le 9 avril, 1904, le defunt a d61ird. Le Dr. Rottot qui
l'a vu en janvier ou f6vrier, 1904, affirme que c'4tait
un ramolli. Le 2 mars, 1904, le Dr. Damien Masson,
un spcialiste de grande r6putation de Montr6al, le
trouva en plein d6lire a son bureau oft il s'6tait cepen-
dant rendu seul, et pr6dit son d6cis a courte 6ch6ance.
II ddlira aussi a Deschambatilt oif il 6tait en visite
en mars et avril, 1904, sous les soins du Dr. Lord.
Cependant on ne peut nier qu'il efit des intervalles
lucides.

Mr. Bisaillon, C. R., n'a pas pu s'empicher
d'admettre que le testament n'6tait pas sans preuve.
Les pr~tres qui ont vu le testateur a l'6poque oh il

le fit, n'ont aucune hisitation a le d6clarer sain d'es-
prit. Les notaires qui out regu le testament sont du
miue avis. Plusieurs personnes avec qui le testateur
6tait en contact assez frdquent partagent la mme
opinion. Comme toujours, les medecins sout divisds.
Mais mime le plus fort t6moin de 1'appelante, le Dr.
Masson, n'est pas certain que le 5 mars, 1904, il ne
pouvait pas faire un testament.

Le 2 mars, jour de 1'examen (dit il), il ne pouvait faire son
testament avec toute son intelligence.

Ceci n'est pas requis par la loi.

464



VOL. XXXVIII.] SUPREME COURT OF CANADA.

Q. Vous ne jurez pas que le 5 mars, il n'6tait pas en tat de 1907
faire son testament?

.. MAYBAND
R. Je crois que sa maladie, comme je I'ai dit tantat, a do

s'aggraver jusqu'dL sa mort et que son 6tat d'intelligence n'a pas DussAULT.
da s'amliorer.

Girouard J.

Cette r6ponse, et celles qui la pr&cdent et la sui-
vent et le tmoignage du Dr. Rottot, laissent bien
quelques doutes sur 1'6tat mental du testateur; mais
ga n'est pas sur des doutes que nous pouvons d6cider.
Ces doutes disparaissent devant les t6moignages
positifs des t6moins de l'intim6, des Dr. Quintal, Dr.
Bruneau, Dr. Lord, des prtres, notaires et autres
personnes inentionnes plus haut. Voilk pourquoi
nous avons annonc6 durant la plaidoirie que le moyen
tir6 de la folie n'6tait pas fond6 et que de ce chef
1'appel 6tait renvoy6. Nous avons d6clar6 dans
maintes occasions que nous ne devons pas renverser
deux cours sur de simples questions de fait, h moins
d'tre parfaitement satisfaits qu'il y a eu erreur 6vi-
dente ou incontestable de la part des tribunaux in-
firieurs. 84ndsac v. Vermont Central Railway Co.
(1) ; Paradis v. Municipality of Limoilou(2) ; Granby
v. Mdnard(3); D'Avignon v. Jones(4). Dans cette
dernibre .espce, cette cour a pos6 la r~gle an ces
termes:

This appeal involves findings of fact by two courts. Both
parties charge fraud, forgery and perjury. The two courts below
have unanimously found in favour of the respondents. It is con-
ceded that the evidence is contradictory. Therefore, the appeal
should be dismissed with costs.

Si nous ne pouvons renverser pour cause de
d6mence, un fait saillant qui rdsulte de toute la preuve
de part de d'autre, c'est qu'a 1'6poque du testament,

(1) 26 Can. S.C.R. 641.
(2) 30 Can. S.C.R. 405.
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1907 le d6funt 6tait extr~mement faible et de corps et
MAYBAND d'esprit, souffrant depuis quelques mois de la tuber-

DUSSAULT. culose pulmonaire et c6r6brale aigui, qui affectait

Girord J s6rieusement ses facult~s mentales et qui devait
- l'emporter h breve 6chdance et de fait 1'emporta un

mois apris. On congoit que cette circonstance est
toujours un 416ment important pour d6couvrir Pin-
fluence indue. Cette r6gle est ainsi pose dans VAm-
ericani and English Encyclopowdia of Law (2 ed.),
vol. 29, page 111, oii tous les pr6c6dents sont cites,
et ils sont nombreux:

Weakness of mind not amounting to absolute disqualification,
though not alone sufficient evidence of undue influence, is neverthe-
less, an important circumstance as going to shew a subject susceptible
to undue influence.

Enfin, il est en preuve que, mime en sant6, le d-
funt 6tait d'un temp6rament trbs faible et facile
h influencer. Mr. Lesage, qui fut son notaire pendant
plusieures ann6es, dit qu'il 6tait tris timide et qu'en
dehors de ses affaires personnelles, il ne connaissait
absolument rien.

J'6tais oblig6 (ajoute-t-il), de le guider, de le conduire comme
un enfant.

On congoit maintenant que Fintim6 qui, s'il faut
croire les all6gations du plaidoyer de Fintim6, 6tait
son associ6 et son confident, h la date de son mariage
et jusqu'h sa mort, ait congu l'idde, d&s le d6but de
sa maladie, de s'emparer de son esprit et de le tourner
contre sa femme.

Nous touchons au second moyen de laction en
nullit6, qui, selon moi, doit triompher.

En effet, h 16gard du moyen tir6 de la fraude et
de 1'influence indue, nous sommes en face d'une autre
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situation. Nous n'avons que le jug6 pur et simple 1907

du juge de premibre instance et c'est notre devoir de MAYBAND

le renverser si nous le croyons contraire h la preuve DUSSAULT.

qui est devant nous, mme si elle est contradictoire. Girouard J.

Nous devons le peser comme aurait pu faire la cour -

de revision, et decider si elle justifie le jugement de
la cour de premidre instance. Nous ne sommes plus
g~n&s par 'autorit6 de la chose jug6e par deux cours
sur une simple question de fait.

La suggestion et la captation on l'influence indue,
c'est-h-dire la fraude, doivent tre prouv6es comme
dans les cas ordinaires, c'est-h4-dire, par preuve directe
verbale ou 6crite, ou par des pr~somptions. (Fuzier-
Herman, codes annoths, art. 901, t. 2, n. 108, 109.)
C'est g~ndralement par ce dernier mode de preuve
que 1'on prochde pour d6couvrir les men6es fraudu-
leuses toujours conduites dans le secret. (C.. art.
839, 993.) Les auteurs et les tribunaux out pos6
certaines r~gles qui servent de guide. Baudry-La-
cantinerie, Pr6cis, t. 2, n. 774, nous dit que le dol ex-
istera et la captation ou la suggestion deviendra une
cause de nullit6 si, par exemple, le donataire a calom-
ni6 les hiritiers prisomptifs du donateur, on si, par
de d~testables artifices, il a irrit6 le donateur contre
ses parents, dans le but de se faire donner ce qui
aurait dft 16gitimement leur revenir. Laurent, vol.
11, n. 132, ajoute que la suggestion suppose que celui
qui suggire le fait dans son int6rit et en abusant de
1'influence qu'il a sur 'esprit et la volont6 du testa-
teur. Puis, au n. 134, il cite avec approbation un
arrit de la cour d'Aix oi les moyens de captation
sont analysis. Us varient peu, d'apris cet arrit; ils
sont pour ainsi dire st6rbotyp&s. Le 16gataire, a,
recours h la ruse, au mensonge, aux plus odieuses
calomnies contre Phdritier pr6somptif du testateur,
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1907 cherchant h lui enlever son affection pour lui ravir
MAYBAND plus sfirement son h6ritage. On d6nonce, ajoute
DUSSAULT. Laurent, citant d'autres arrits, les h6ritiers prdsomp-

Girouard J. tifs comme ingrats et m6chants, impatients de saisir
une fortune qui tarde trop h leur 6choir. Enfin
Laurent, v. 135, conclut:

Un fait dont les tribunaux doivent tenir compte, c'est le
poison de la calomnie que des mains perfides versent goutte a goutte

dans l'esprit du vieillard.

Marcad6, t. 3, art. 901, page 407:

Mais si la captation ou la suggestion sont frauduleuses; si l'on

n'a fait adopter que par le mensonge et Pastuce la r6solution qui

depouille les h6ritiers; si c'est par de coupables manoeuvres, par

d'indignes inventions, par de fausses apparences qu'on est parvenu ft

perdre les h6ritiers dans 1'espirit de leur parent et a y prendre leur
place, alors on peut dire que l'acte de lib~ralit6 n'est pas 'expres-
sion exacte de la volont6 libre et vraie du disposant, mais bien

plutot 1'expression de la volont6 de celui qui la fait faire.

Le droit anglais a toujours t6 trbs jaloux de la
libert6 entibre et clair6e requise pour tester. En
1838, dans Barry v. Butlia(1), le conseil priv6 a

rendu une d6cision dont I'autorit6 n'a jamais t& mise

en doute et qui a 6t6 souvent invoqude depuis.comne
faisant loi, particulibrement dans Fulton v. Andrew

(1875) (2) ; Brown v. Fisher (1890) (3).

Lord Hatherly disait dans Barry v. Butlin(l)

A matter which appears to me deserving of some remark and

upon which the Lord Chancellor has already fully commented is the

supposed existence of a rigid rule by which when you are once satis-

fled that a testator of a competent mind has had his will read over to

him and has thereupon executed it, all further inquiry is shut out. No

doubt these circumstances afford very grave and strong presumption
that the will has been duly and properly executed by the testator.

(1) 2 Moo. P.C. 480. (2) L.R. 7 H.L. 448.
(3) 63 L.T. 465.
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Still circumstances may exist which may require that something 1907
further shall be done in the matter than the mere establishment of the

MAYBAND
fact of the testator having been a person of sound mind and memoryV
and also having read over to him that whiclihad been prepared for DUSSAULT.

him and which he executed as his will. It is impossible, as it ap-
pears to me, in the cases where the ingredient of fraud enters to lay Girouard J.

down any clear and unyielding rule like this.

Et plus loin, Lord Hatherly conclut:

There is one rule which has always been laid down by the courts
having to deal with wills and that is that a person who is instru-
mental in the framing of a will and who obtains a bounty by that
will is placed in a different position from other ordinary legatees
who are not called upon to substantiate the truth and honesty of the
transaction as regards their legacies. It is enough in their case
that the will was read over to the testator and that he was of sound
mind and memory and capable of comprehending it. But there is a
farther onus upon those who take for their own benefit after having
been instrumental in preparing or obtaining a will. They have
thrown upon them the onus of shewing the righteousness of the
transaction.

Voyons si ces 61ments se trouvent dans 'espice
qui nous occupe.

Les faits transcendants de la cause sont deux tes-
taments faits par le testateur et les circonstances qui
en out anen6 l'ex6cution. Le d6funt, Joseph Dus-
sault, et son 6pouse, 1appelante, 6taient tons deux
natifs de la paroisse de Deschanbault, en haut de
Qu6bec, de parents cultivateurs et poss6dant, parait-
ii, une 6ducation 616ientaire, car tons, parents et
enfants, savaient lire et 6crire, et out sign4 an contrat
de mariage de Joseph. Ils se connaissaient depuis
leur plus tendre jeunesse, et comme tout le monde
se connait dans nos paroisses de campagne, Joseph
devait savoir si Pappelante lui ferait une bonne femme
et une bonne m6nagbre; ils 6taient m~me apparent6s,
car 'acte de c616bration du mariage constate qu'il y
a eu dispense de parente au 4e d6gr6, ainsi que de la
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1907 publication de deux bans. La famille Dussault
MAYBAND comptait pas moins de sept fils, et Joseph et son frdre

9.
DUSsAULT. Arshne se dcidrent a apprendre un m6tier, celui

Girouard j. de tailleur de pierres, et d'aller tenter fortune h Mont-
r6al. En 1896, ils se firent bouchers en soci6t6 h Mai-
sonneuve de Montrial. La soci6t6 se livra aussi aux
achats et ventes de propri~tis foncibres. 11s eurent
du succs, et bient6t Joseph se trouva valoir une
couple de mille piastres. C'est alors, a 1'Age de 29
ans, qu'il songea a prendre femme et a cette fin
tourna ses regards vers la paroisse natale, oui le 2
mars, 1897, de lagr6ment des parents de part et
d'autre, il 6pousa Pappelante, ag6e de 24 ans, aussi
fille d'un cultivateur, intelligente, laborieuse et pos-
s6dant une certaine 6ducation 616mentaire. Le mar-
iage fut prc6d6 d'un contrat de mariage pass6 a Des-
chambault oAi, contrairement a la coutume g6n6rale-
ment suivie dans nos campagnes, la communaut6 de
biens fut excluse et la s6paration de biens stipul6e,
la future 6pouse renongant au douaire et ne recevant
d'autre avantage que la donation, a condition de
survie, du petit manage au domicile conjugal a
Maisonneuve. C'est son notaire de Montr6al,
Mr. Lesage, qui lui avait conseill6 la separation de
biens. C'est ce que le notaire d6clare. L'appelante,
qui fut examinde deux jours avant lui, donne plus de
d6tails sur cet incident.

Man mari (dit-elle) m'a dclar6 que e'ctait pr6ferable pour lui

que nous nous marnions sous l'acte de la s6paration de biens, car,
advenant une mauvaise affaire, il pourrait se servir de mon nom;
j'ai accept6 cela a condition qu'il me ferait un testament me donnant
tous ses biens.

Le 5 mars, 1897, devant le notaire m~me qui avait

regu le contrat de mariage, les deux 6poux firent un

470



VOL. XXXVIII.] SUPREME COURT OF CANADA.

testament mutuel et r6ciproque instituant le survi- 1907

vant le 16gataire universel du pr6d~cd6. Au dernier MAYBAND
V.

vivant les biens, telle fut done la rigle de succession DusSAULT.

arr~t~e entr'eux, qu'il y eut des enfants on non. Les Girouard J.
deux testaments, il est vrai, ne lient personne; chacun -

pouvait 16galement le r6voquer en aucun temps; mais
il me semble qu'ils cr~ent une obligation morale qui
doit avoir quelque valeur dans une cause comme
celle-ci. Il me faudrait une preuve bien claire de la
volont6 contraire du testateur pour pouvoir ignorer
une semblable obligation et en sanctionner la viola-
tion.

Ayant ainsi pourvu h l.'ventualit de la mort, les
6poux allrent resider A Maisonneuve oAt, dit sa veuve,
"nous avons vecu heureux jusqu'en juin, 1903." C'est
aussi cc qu'observe la tante Marie Louise Morissette
qui passa quelques jours avec les Dussault en juin
de la mime ann6e. Une de ses voisines, Mine. Fausse,
qui habita pendant cinq mois an premier 6tage de
la nme maison jusqu'au ler. mai, 1903, et qui voyait
les Dussault presque tous les jours, constate le mime
fait. "J'ai toujours trouv6,'' dit-elle, "qu'ils 6taienit

bien heureux."

Et comment pouvait-il en 6tre autrement. L'ap-

pelante 6tait entibrement ddvou6e A son mari et h
ses int&rts. Jamais le moindre souppon d'infid6lit6
de paresse on de frivolit6, n'a pland sur sa tite. Elle
s'occupait des dbtails du manage, faisant la cuisine,
le lavage et tons les travaux domestiques sans 6tre
aide d'une servante. Elle neut pas d'enfants, et
lorsque ses occupations ordinaires le lui permettaient,
surtout le samedi soir lorsque 1'achalandage se faisait
le plus sentir, elle aidait a la shop ou boutique des
deux frbres, soit a la caisse on aux ventes, et cela sans
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1907 rdmundration aucune. Elle trouva m~me le temps de
MAYBAND pensionner son beau-frdre Arsine, I'intim6, depuis les
DUSSAULT. premiers jours de leur mariage, et de verser par l6

Girouard j. durant sept ann6es dans la caisse de son mari au
moins $2 par semaine on $100 par ann6e, car bien que
le prix de sa pension ne paraisse pas au dossier, il ne
devait pas payer moins que son frbre Laurent, qui
pensionna avec eux pendant un mois du 15 f~vrier
an 15 mars, 1904, h $2 par semaine. Elle trouva meme
le moyen de faire de petites 6conomies en fabriquant
au temps de No~l et de PAques, des rosettes et autres
decorations dont les bouchers ornent leurs boutiques
et voitures h 1'occasion de ces grandes fMtes, 6cono-
mies qu'elle d~posait toujours en banque, pour plus
tard les placer entre mains stres h un taux d'int6rit
plus 61ev6 que celui des banques d'6pargnes. Au
d6cis de son mari elle valait $303, $58 en banque, et
le reste en bons billets.

En 1903, Joseph Dussault valait $6,000 si nous
prenons 1'estimation d'Arshne, $8,000 d'apr~s celle
de l'appelante. Je suis surpris que 1'inventaire
qui fut fait apris le dchs de Joseph, par le
notaire Lesage, n'ait pas 6t6 produit ou con-
sult6, car en le parcourant, on aurait probable-
ment pu s'assurer de la. valeur exacte de la suc-
cession du d~funt. A d~faut de cette preuve, il r6-
sulte des documents produits que Joseph et Arsine
poss~daient alors des imineubles, clairs de toutes
dettes, d'une valeur de $12,100, dont $6,050 appart-
enant h chaque, ce qui ajout6 h $1,400 d~pos~es par
Joseph en banque, et $450 pour sa part dans le com-
merce, forme les $8,000, on h pen prs.

La vie heureuse et prospbre des 6poux Dussault
fut soudainement brise en juin, 1903. Le mari con-
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ienga alors a se plaindre qu'il 6tait souffrant d'indi- 1907

gestions, insomnies, manques d'app6tit, 6puisements, MAYRAND

etc. Lorsqu'il alla consulter le m~decin pour la pre- DUSsaULT.

mi re fois le 15 aofit, 1903, le Dr. Quintal, c'6tait en- Girouard J.
core ses sujets de plainte.

La malade (dit le docteur) est venu chez moi et il se plaignait
d'abord de dyspepsie et de faiblesse.

Arskne, comme tout le monde d'ailleurs, ne man-
qua pas de s'apergevoir que son frre 6tait s6ricuse-
ment malade. Voici ce qu'il dit lui m~me h ce sujet:

Q. Pendant combien de temps, votre frare Joseph a-t-il tA in-
capable de travailler avant de mourir?

IR. Dans les 6 ou 7 mois.
Q. Qu'est-ce qu'iIl disait pour ne pas travailler?
R. II se plaignait qu'il n'6tait pas capable parce qu'il 4tait

malade.

Pas plus que Joseph, Arsine ne connaissait d&s
le debut le caractbre de la maladie, mais il pouvait
en mourir et il savait it tout 6venement qu'il avait une
femme sans enfants en faveur de laquelle il pouvait
tester, sil ne connaissait pas 1'existence du premier
testament. II voit de suite une belle chance de doubler
ou au moins d'augmenter consid6rablement sa fortune
et il Ia saisit sans retard. 11 faut irriter le mari con-
tre la femme, lui inspirer la haine contre elle, et
conne dans tons les cas de captation, il eut secours
it la calomnie; il fallait le convaincre qu'elle est la
cause de sa ialadie. Son frbre souffre d'indigestions,
il le convaincra a force de le lui dire et de le r6peter,
qu'elles sont dfies a la mauvaise nourriture pr6pare
par sa femme.

Ars&ne affirme que Joseph s'est plaint de la mau-
vaise cuisine d&s les premiers jours de son m6nage, et
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1907 qu'elle fut toujours mauvaise. II est le seul t6moin
MAY"A" qui parle de cette fagon et son t6moignage n'est pas
DUssAULT. inme vraisemblable. Autrement, comment expliquer
Girouard J. le fait qu'Arshne, qui 6tait simple pensionnaire, soit

rest6 h manger h cette mauvaise table pendant sept
ans, h part un intervalle de 4 mois, lui qui, c6libat-
aire et en moyens, n'y 6tait retenu par aucun lien.
Et lorsqu'il alla pensionner ailleurs, vers 1900, pen-
dant ces quatre mois, ce ne fut pas h cause de la nour-
riture, mais parce que la shop de boucher 6tait ferm6e.
Puis, pourquoi n'est-il pas parti lorsque Joseph alla

passer deux mois A la campagne. en 1903? 11 alligue
dans son plaidoyer que le d6faut de soins de la part
de sa femme lui fut signal6 par des parents de cette
derni~re. C'est une assertion toute gratuite. Ars~ne
est contredit par plusieurs temoins, d'abord par l'ap-

pelante et puis par sa sueur H61ne, institutrice, qui
passa avec elle sa vacance de juillet et aofit, 1903.

Le t~moignage de l'appelante a t rendu sans
hisitation, ni contradiction, et avec la plus grande
franchise. , Elle n'h6site pas h relater la premibre
des choses dsagreables a son 6gard, par exemple que,
durant sa maladie, son mari s'est plaint en sa pr&-
sence de sa cuisine h son frdre Arshne, an Dr. Rottot
et h d'autres. Mais ce qui est plus important, ce qui
me fait adopter son t6moignage de pr6f6rence h celui
de 1'intim6, c'est que non seulement il n'est pas con-
tredit, mais il est corrobor6 sur le point le plus sail-
lant de la cause, la calomnie, tandis que c'est tout le
contraire h propos du t6moignage de 1'intim&

Voyons ce qu'elle dit an sujet de la date des
plaintes contre la nourriture et de celui des deux
frbres qui les porta le premier.
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Q. Qui le premier a commenc6 &, se plaindre de la nourriture? 1907
R. C'est Arsene Dussault le dfendeur.

AAYAND
V.

Et avant: DussAuLr.

Q. Monsieur Arsene Dussault, s'est-il plaint . votre mari durant Girouard J.

le mois de janvier, 1904 ?
R. Oui, monsieur.
Q. S'est-il plaint avant?
R. Depuis le mois de juin, 1903.

Transquestionn6e par M. Bonin C.R.:

Q. Vous nous avez dit que votre mari 6tait tomb6 malade le 3
juin, 1903?

R. Je n'ai pas cits le 3 juin, j'ai dit aux environs du mois de juin,
Je n'ai pas cit6 de quantiame.

Q. Vous n'avez pas cit6 de quantiame, c'est aux environs du
mois de juin?

R. C'est dans le cours du mois de juin.
Q. Et puis, du moment qu'il est tomb6 malade, il a commence6 &

se plaindre de la nourriture?
R. Ce n'est pas lui-meme qui a commene6 A se plaindre.
Q. C'est Arsene?
R. Oui, monsieur.
Q. AussitOt que votre mari est tomb6 malade?
R. Oui, monsieur.

H14ne Mayrand, institutrice, la sceur de Pappel-
ante sans int6rit dans la cause, qui passa avec elle
la vacance de juillet et aofit, 1903:

Q. Est-ce que monsieur Joseph Dussault se plaignait d'4tre
malade ?

R. Monsieur Dussault commencait & etre malade.
Q. Est-ce que monsieur Arsine Dussault se plaignait de la

nourriture?
R. Oui, tres souvent, 3 ou 4 fois par semaine.
Q. A qui?
R. Il se plaignait de la nourriture A monsieur Joseph Dussault,
Q. A son frere?
R. Oui, monsieur.
Q. Combien de fois par semaine?
R. 3 ou 4 fois par semaine.
Q. Pendant tout le temps que vous avez At la ?
R. Oui, monsieur.
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1907 Q. Qu'est-ce que monsieur Dussault disait?
R. Monsieur Joseph Dussault ne disait pas grand'chose, ca le

MAYRAND
V. portait A se plaindre lui aussi.

DUSSAULT. Q. Qu'est-ce que disait monsieur Arsine Dussault A son frdre?
R. Un jour, au mois d'aoOt, il a dit que, s'il continuait a rester

Girouard J. chez lui, il allait mourir, que sa femme ne faisait pas de la nourri-
ture assez bonne.

D'apris la propre version de 1'intim6, il ne cessa
de parler de la mauvaise cuisine durant tout le temps
de la maladie.

Q. Est-ce que votre frare vous en parlait que la nourriture
n'tait pas bonne ?

R. Oui, monsieur.
Q. Vous en parliez vous aussi?
R. Je disais que je ne pouvais pas manager la nourriture

qu'elle nous donnait.
Q. Vous avez dit que vous Ctiez pour partir?
R. Non, monsieur.

Non, il n'est pas parti, bien qu'invit6 a le faire
par 1'appelante, d'apris ce qu'il dit; il ne pouvait
licher sa victime; il aurait peut-tre manqu6 son coup.

Et dire que toutes ces j6r6miades 6taient absolu-
ment sans fondement. Un pensionnaire, a $2 par
semaine, ne pouvait gubre s'attendre a une fine cuisine.
Tous les t~lmoins, qui out gofit6 les mets pr6par~s par
1'appelante, lui reudent le t6moignage qu'ils 6taient
bons et quiconque connait les femmes et les filles de
nos cultivateurs sait qu'en g6ndral elles savent faire
i manger. Si la nourriture 6tait si mauvaise, com-
inent expliquer qu'apr~s le d6part de Joseph pour
Deschambault durant 1'td et Pautomne de 1903, et
en mars, 1904, Arsane soit rest6 avec sa feime jusqu'au
moment ofi elle alla le rejoindre vers le 15 mars.
Laurent, qui arriva le 15 f~vrier, 1904, pour remplacer
son frbre Joseph, ne dit pas un mot de la nourriture.
Joseph et Arshne dsiraient beaucoup le garder avec
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eux; mais ils craignaient 1'opposition de la femme; 1907

elle consentit cependant et Laurent pensionna chez mAYBAND

elle pendant un mois, jusqu'h son d6part pour Des- DUSSAUIT.

chambault, le 15 mars, bien que son frdre lui dit qu'il Girouard J.
paierait sa pension l4 oii ga lui plairait de 1'avoir. -

Avant la maladie de Joseph, pendant cinq mois
cons6cutifs, 31me. Fausse, une voisine, 6tait dans
l'habitude de visiter le foyer des 6poux Dussault
presque tous les jours; elle y a vu souvent le mari,
qui ne parait pas s'tre plaint des repas. Et comment
cela pouvait-il arriver? Voici son appr6ciation de la
table:

Q. Est-ce que vous avez remarqu6 la nourriture et les repas que
prdparait madame Dussault?

R. J'y suis all6e quelquefois A 1'heure des repas et j'ai trouv6
que la table 6tait une table ordinaire dans les familles.

Q. Est-ce que la cuisine 6tait bien faite?
R. Oui, j'ai mange une fois It, et madame Dussault m'a servie

d'un morceau de pzhtC et je Pai trouv6 bien bon.

Marie Louise Morrissette, la tante de 1'appelante,
ag6e de 60 ans, celle-1 m~me dont Fintim6 invoque
le timoignage, a pass6 quelques jours avec les Dus-
sault en juin, 1903, et voici ce qu'elle dit sur le sujet:

Q. Est-ce que sa nourriture 6tait bonne?
R. Oui. monsieur.
Q. Est-ce qu'elle faisait une bonne cuisine?
R. Oui, monsieur.

Elle ajoute que le mari avait ddjh commen& ses
plaintes au sujet de la nourriture. Il se plaignait
aussi qu'il avait le rhume. C*6tait 6idemment le
commencement de la maladie.

D~s le d6but, ces plaintes ennuybrent profond6-
ment I'appelante, qui ne comprenait rien a ce nouveau
langage. Elle invita sa sceur H1ne a venir passer

32
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1907 ses vacances avec elle. L'6nigme fut bieut6t expliqu6e,
MAYRAND car la maladie augmentait et les plaintes aussi. Voici

DUSSAULT. d'abord cc que raconte la demandresse, et elle r6pite

Girouard J les mimes faits i plusleurs reprises:

R. J'ai eu tris bien soin de mon mart; la nourriture que je
pr6parais Ctait bonne ft sa maladie, meme pour le satisfaire, j'ai
fait venir tine de mes smeurs.

Q. Est-ce qu'll ktait satisfait de sa nourriture?
R. Aux mois d'aofit et juillet, 1903, monsieur Arsene Dussault

pourvu que 1'ordinaire fut prepar6 par ma sceur, il se trouvait satis-
fait.

Q. Tous les deux?
R. Tous les deux, quand c'tait moi, les .reproches commencaient.

Voici maintenant le t6moignage de la soeur;

Q. Est-ce que votre sceur faisait une bonne nourriture, quelle
nourriture faisait-elle votre sceur?

R. Elle faisait tine bonne nourriture, une nourriture bien
ordinaire.

Q. Faisiez-vous la nourriture aussi?
R. Oui, il est arriv6 quelquefois que j'ai prdpard les repas et

quand monsieur Joseph Dussault et monsieur ArsCne Dussault
savaient que c'tait une autre que madame Dussault, qui avait pr6-
pard les repas, ils 6taient contents, ils ne se plaignaient pas; quand
ils savaient que detait madame Dussault, ils disaient que la nourri-
ture n'6tait pas bonne.

Par le juge:

Q. Taus les deux?
R. Oui, monsieur.

Ce t6moignage, rdpt6 plusieurs fois, peint la sit-
nation, savoir qu'Arshne n'avait qu'un but lorsqu'il
souleva le cri de mauvaise nourriture; c'6tait d'in-
fluencer indfument Joseph; d~s juillet et aofit, 1903,
il avait entibrement r~ussi. La captation augmentera
avec le temps. La suggestion viendra plus tard n6ces-
sairement.

Nous avons signald assez de la preuve pour con-
stater que la plainte de la inauvaise nourriture,
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inagine et Jance par Arsene, eut un effet terrible 1907

sur 1'esprit faible et malade de Joseph. II parait plus MAYBAND

calme aprbs avoir 6t6 h la campagne pendant une DUsSher.
couple de mois chez ses parents a Deschambault, Girouard J.
Goign6 d'Arsine. 11 en revint en novembre, 1903, se -

sentant un peu mieux. "I n'y avait pas beaucoup de
difference," observe son medecin d'alors, le Dr. Quin-
tal. 11 cessa, cependant, de voir les medecins. Mais
la maladie que le Dr. Quintal appelle "Duplicas pul-
monaire aigu," faisait son euvre sourdement, mais
sfirement; elle devient formidable en janvier et f~vrier,
1904. II va consulter le Dr. Rottot, un ancien prati-
cien trbs en vue ht Montr6al, et plus tard d'autres
sp~cialistes. 11 leur dit h tous que c'est la cuisine de
sa femme qui le tue, d'abord au Dr. Rottot en janvier
ou f6vrier, 1904, au Dr. Masson le 2 mars, 1904, an Dr.
Bruneau le lendeiain on le surlendemain, aux pr~tres
de sa paroisse et enfin h tons ceux qui venaient en
contact avec lui. Qu'il me suffise de citer quelques
thmoins.

Le Dr. Masson, qui fit un examen du malade h son
bureau le 2 mars, 1904, dit, notes 6crites en mains:

J'ai dit tantot que la maladie dont souffrait monsieur Dussault
tait le dMlire; il ddlirait quand il est venu me voir, c'est dire qu'il

souffrait d'un affaiblissement intellectuel considerable, il 4tait dans
un tat de stupeur et puis en m~me temps suivait une crise de
larmes et il devenait excite pas mal, il fallait aller jusqu'd le secouer
un peu pour 1'amener A donner quelques r6ponses. Je lui ai demands
ce qu'iI avait, il revenait toujours au m~lme sujet, le sujet de sa
femme. Il se plaignait amerement de sa femme, il disait.-j'ai trbs
bonne memmoire de ces faits, qa m'avait frapp6, c'est Il-dessus que je
base le fait du d61ire chez lui,-il disait que sa femme ne lui donnait
pas une nourriture suffisante, qu'elle 1'avait abandonn6 pour travailler
dans une fabrique et bien des choses; c'6tait toujours le sujet de sa
femme qui venait dans ses paroles.

Il n'y a pas 1'ombre de preuve qu'elle l'abandonna
on parlit de le faire. Arskne l'admet lui mime. Seule-

321/2
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1907 ment, comme son mari lui reprochait toujours de le
MAYRAND nourrir mal, elle lui proposa d'aller tous les deux se
DUSSAULT. mettre dans une bonne pension; mais il trouvait que

Girouard J. ga cofiterait trop cher, et dans son bon coeur elle lui
offrit d'aller travailler dans une manufacture pour
Paider h payer la pension. Ils n'all~rent pas At une
pension et les 6poux continubrent de tenir maison au
domicile ordinaire h Maisonneuve.

Le Dr. Bruneau, le medecin d'Arsne h qui il
'envoya le 3 ou 4 mars, dit:

Q. Pouvez-vous nous dire * * * vous souvenez-vous ce que
Joseph Dussault vous a dit? ne s'est-il pas plaint de sa femme a
vous?

R. Certainement.
Q. Qu'est-ce qu'il yous a dit?
R. Eh, bien, 1'impression qui me reste, c'est qu'il avait des

troubles de famille.
Q. Est-ce qu'il ne vous a pas dit que sa femme ne lui donnait

pas la nourriture dont il avait besoin? Ne s'est-il pas plaint devant
vous?

R. Il s'est plaint devant moi de la nourriture.

Le jour mime oil il fit son testament ou le lende-
main, avant son d6part pour Deschambault, le 6 mars,
il va dire bonjour h son cur6, Mr. Dugas, et dans le
cours de la conversation lui fait la d6claration sui-
vante:

R. Il ma' dit que sil mourrait, c'!tait par manque de soins, que
son 6pouse avait refus6 de la traiter convenablement.

Q. A-t-il parI6 de la nourriture que son 4pouse lui donnait?
R. Oui, qu'elle ne voulait pas lui faire la nourriture qu'il lui

demandait; il m'a dit qu'il lui avait meme offert d'avoir une cuisi-
niore, et qu'elle avait refus4, qu'elle n'avait pas voulu en prendre,
que c'6tait la raison pour laquelle il avait souffert.

Tous ces avancis 6taient faux; non, elle n'a pas
refus6 une cuisinidre, en f6vrier elle en fit venir une
Mme. L'HFeureux.
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Enfin, le 13 mars, lorsque Joseph 6tait avec ses 1907

parents h Deschambault, voici le langage qu'il tint mAYA"n

au Dr. Lord: DusSAULT.

Il m'a dit que s'il 6tait comme cela, s'il 6tait dans cet 6tat-hl, Girouard J.

cela dpendait qu'il avait manqu6 de bonne nourriture, que sa
femme ne savait pas faire la nourriture, qu'iI avait souffert, depuis

qu'il 6tait tombd dans un 6tat de d~chiance complete qui l'avait conduit

A ce point-Ila.
Q. Vous a-t-il dit autre chose?

R. II m'a dit qu'iI avait consult6 les m~decins a Montrial et
qu'ils lui avaient declare que cette insuffisance de nourriture 1&
pouvait etre la cause de son 4tat.

11 se fait encore illusion. Pas un medecin n'est
venu jurer cela. M3me si c'6tait vrai, P'opinion ne
vaudrait rien, 6tant appuye sur des faits imagin-
aires qui n'exist~rent pas en dehors de 1imagination
d'Arsine et de Joseph.

On comprend qu'un esprit fauss6 et mont6, comme
6tait celui de Joseph Dussault, ne pouvait librement
disposer de ses biens et r~voquer un testament, par-
ticulibrement si Pon considbre son 6tat de faiblesse
de corps et d'esprit. Nous pourrions laisser la preuve
ici et conclure que Fintim6 a obtenu le testament du
5 mars, 1904, par fraude, captation et influence indue.
Mais Phistoire de la suggestion n'est pas moms in-
structive, car elle nous fait connaitre le motif de ces
inenes frauduleuses, 1objet qu'Arshne poursuivait.

Son but 6tait d'obtenir la revocation du premier
testament et 1'ex~cution d'un autre en faveur des
siens, et de lui m~me avant tout. Il ne parait pas
avoir abord6 ce sujet au commencement de la maladie
durant Pt6 on Pautomne de 1903. Arsine craignait
peut-6tre que Joseph souppounerait son jeu, s'il mon-
trait son int~rt. II attendit done que la captation
fut bien complete. Ce fut loeuvre de quelques mois.
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1907 Ars~ne jure qu'il n'a jamais connu 1'existence d'un
MAYRAND testament ant(rieur avant I'occasion oil il fut ques-
DuSSAUL. tion de faire le testament dont la nullit6 est deimande,

Girouard J. c'est-h-dire, vers le 4 mars, 1904, mais il ajoute que,
- mime h cette date, il ne savait pas comment il 6tait

fait. Joseph lui a dit qu'il 6tait s~par6 de biens, mais
rien de plus:

Q. Vous jurez qu'il ne vous a pas dit qu'il avait donnG ses
biens -1 sa femme le lendemain de son mariage?

R. Non, monsieur.
Q. Vous jurez cela?
R. Oui, monsieur.

Comment croire en la v6rit6 de ces rdponses. L'in-
tim6 habite constamient pendant sept ans avec son
frbre a leur place d'affaires et au domicile priv6; ils
se voyaient le jour et la nuit; ils sont non seulement
frbres mais associds en toutes choses; il est mime
son confident, s'il faut croire ce qu'il allgue dans son
plaidoyer, mais il ne lui a jamais parlM du testament
fait h sa femme. Cette histoire est bien invraisem-
blable, et il ne faut pas s'6tonner si elle est contredite.
Voici d'abord ce que dit 1'appelante:

Q. Est-il I votre connaissance que monsieur Arsane Dussault
savait qu'il y avait un testament de votre dfunt mari en votre
faveur?

R. Oui. il le savait au commencement d'aoft.
Q. De quelle annCe?

R.. Au commencement d'aoot, 1903, mon mari a dkelar6 devant
Arsane Dussault et devant ma sceur HMlene Mayrand qu'il m'avait
tout donn6 ses biens et que je pouvais (tre tranquille, que j'6tais
certaine qu'aprbs sa mort tons ses biens me reviendraient; quelque
temps apres, il a dit encore devant les momes personnes qu'apras la

mort de la femme les biens devaient retourner an mari, et que les
biens du mari devaient retourner A la femme.

Puis vient le t6moignage d'lllne Mayrand:
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Q. Est-il a votre connaissance que monsieur Arsone Dussault 1907

savait qu'il y avait un testament en faveur de madame Dussault?

R. 11s out parlk du testament un jour, all commencement d'ao1t, .1AYBAND
V.

1903, monsieur Joseph Dussault a dit a sa femme devant monsieur DUSSATLT.
Arsne Dussault que sa femme pouvait ktre tranquille, que les

papiers 6taient passs entre les deux, qu'elle pouvait otre certaine Gironard J.

que tous les biens qu'il possdait lui retourneraient a sa mort; dans
une autre occasion que les biens du mari devaient retourner a la

femme et que les biens de la femme devaient retourner a son mari.

Q. C'etait dans le mois d'aoit?
R. Oui, an commencement d'aofit.
Q. 1903?
R. Oui. monsieur.

Transquestionn6e par .1. Bonin C.R.:

Q. 2Maintenant, recontez done madame cc qu'a dit monsieur
Joseph Dussault, de quelles expressions il s'est servi quand il a dit
que la femme devait laisser les biens an mari et que le mari devait
laisser les biens a la femme, vous rappelez-vous a pen pros comment
est venue cette conversation?

R. C'est venu sur une question insignifiante.
Q. Dites-le toujours?
R. 11 s'agissait des biens, il y avait une autre personne de morte

et ses biens retournait A d'autres personnes et c'est sur cette ques-
tion-lil qu'il a rGptO que les biens du mari devaient retourner a la
femme. Monsieur Joseph Dussault trouvait la chose bien injuste
de ne pas laisser les biens a sa femme et de les donner a un autre,
alors il a dit, cc qui appartenait a la femme devait retourner au
mari, et cc qui appartenait au mari devait retourner a le femme,
qu'il devaient se donner cela 1'un A i'autre.

Arshne a dit comprendre par li qu'en aofit, 1903,
le moment n'4tait pas encore arrive de parler de la
rvocation du premier testament. Joseph avait des

ides trop arr&6es sur le sujet, puis que dans son

testament -I sa fenune il ne fait ancune reserve an cas
oft ils auraient (es enfants. Ars~ne n'avait pas d'-

autre chose i faire qu'it attendre et il attendit, con-

tinuant tonjours ses lamentations sur la nourriture.

En janvier et f~vrier, 1904, Ia maladie avait pris

une nouvelle phase, elle niarchait rapidenient. Joseph,
accoipagn de sa fenune, va voir le Dr. Rottot trois
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1907 ou quatre fois. Le Dr. le trouve ramolli, que ga fut
MAYBAND caus6 par la tuberculose ou par d'autre chose, il ne

DusSAULT. peut pas se rappeler, n'ayant pas pris de notes. II 6tait
Giroad J trbs malade et toussait beaucoup. L'abb6 Chauss6 le

- rencontre dans la rue et lui recommande d'aller voir
le Dr. Masson. II s'y rend seul le 2 mars. Le patient
6tait dans le d6lire. Le docteur t6lephone de suite A
Mr. Chauss6 que Joseph Dussault avait perdu la tate
et qu'il serait mort dans trois semaines. Le m~me
jour, le 2 mars, Mr. Chauss6 communique cette r6-
ponse h Arsine, qui 6videmment ne pensait comme le
docteur, surtout qu'il ffit fou. Il 1'envoie de suite, le 3
mars, chez son propre m6decin, le Dr. Bruneau, qui
le trouve sain d'esprit, capable de faire un testament,
inais il ajoute qu'il 6tait gravement malade, souffrant
de tuberculose pulmonaire aigui, avec des signes
d'6puisements nerveux et une fibvre de 103 d~grbs,
et qu'il n'irait pas loin. Enfin, le lendemain, le Dr.
Bruneau donne communication h Ars~ne du r6sultat
de sa consultation par 1'entremise de son fr re Laurent.
De suite il comprend qu'il n'y a pas de temps h per-
dre. Il ne dit rien it 'appelante de ce qu'il venait
d'apprendre. Il ne songe pas h l'envoyer h confesse. Il y
6tait all6 il est vrai deux fois h la fin de f6vrier ou dans
les premiers jours de mars. D'ailleurs Joseph 6tait
un bon chr6tien qui communiait tous les'mois. Non,
ce n'6tait pas le prtre qu'Arshne d6sirait. C'4tait

un notaire, non pas un du voisinage, mais son propre
notaire, Mr. Lesage, qui avait son bureau h trois ou
quatre milles et qui avait toujours t aussi le notaire

de Joseph. Arsine saisit Foccasion oil il 6tait dans

le bureau de la boutique, le 4 mars. A cette entrevue,
on parle de faire un testament. Impossible de dire
ce qui se passa et ce qui fut dit, h moins de croire
Arsine et son frdre Laurent, un autre b6n6ficiaire,
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present une partie du temps, qui ne se rappelle de 1907

rien, si ce n'est que Joseph voulait donner ses biens MAYBAND

a sa famille, faire une plus large part h Arsine et DUSSAmLT.

laisser h sa femme une rente viagbre de $75. C'6tait Girrd J.

tout naturel apris le travail qui avait t fait. Arshne -

dit tout nalvement:

II (Joseph) m'a dit: "De quelle maniore vais-je faire mon
testament ?" Je lui ai dit: "Fais ton testament de la maniore que
tu voudras et ce que tu feras sera bien fait, ne to trouble pas, ne
t'inqui(te pas de cela."

Mais il vaut mieux laisser parler les faits. Ils
sont plus bloquents que les paroles. Le jour nme
oix Arsine regoit le rapport du Dr. Bruneau, il parle
de testament avec Joseph. II va de suite prbvenir son
propre notaire, Lesage, qui connait bien les affaires
de Joseph. Il lui recommande de garder le secret de
ses mouvements, car Joseph ne vent pas que sa femme
sache ce qui se passe. II va loner une chambre dans
le restaurant "La Boule D'or," situ6 dans le voisinage,
et il offre d'en payer le loyer lui mime. Le 5 mars an
matin, vers les dix heures, il attend le notaire qu'il
dirige vers le restaurant. Puis il rentre pr6venir son
frre Joseph et 1'invite h sortir pour prendre l'air. 11
le dirige aussi vers le restaurant, le suivant de pros.
Tous trois iontent le premier escalier, Joseph avec
beaucomp de peine, tant il 6tait faible. Joseph passe
ses papiers an notaire. On fait 1'estimation des biens.
Joseph dit an notaire comment les distribuer, puis
il se couche sur un sofa en attendant que le notaire
6crive son acte. Tout le temps, Ars~ne est lh qui ne
le lhche pas de vue, excepth le temps qu'il fallait
pour t4l6phoner an second notaire Paquin, l'associ6
de Lesage, pratiquant dans le m~me bureau, de venir
servir de second notaire. Par une 6trange dis-
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1907 position, arts. 843, 844, le code civil permet a un
MAYRAND associd d'agir ainsi comme t6moin et seul t6inoin en

V.
DUSsAUL~r. sa qualit6 de second notaire, tandis que les clercs et

Girouard J. les serviteurs du notaire-instrumentant ne le peuvent.

Paquin fut longtemps i venir. Arsine, impatient,
sort de nouveau et 'attend h la porte. 11 le voit venir
du cot6 de la iaison de Joseph. Le notaire lui ex-
pliqua qu'il n'avait pas bien compris son rendez-vous
et qu'il 6tait all1 chez Joseph pour se renseigner.
Arshne s'alarme a cette nouvelle. Le secret allait-il

s'6venter? Arsine, revenu aupris du notaire et de
son frbre avec Paquin, mentionne le fait et tons con-
viennent, a la suggestion de Joseph, dit-on, de dire
que les notaires 6taient venus pour signer des papiers
concernant une propritd de la rue de Montigny que
les deux frbres venaient de vendre. Le testament fut
de suite lu et sign6. Le testateur pleura et remarqua
it Arsine qu'il regrettait de ne pas lui laisser plus. 11
avait r6voqu6 formellement son premier testament
et institu6 Arsine son 16gataire universel, a la charge
de quelques legs particuliers a ses pore et mere, frbres
et soaurs. Sa femne 6tait ddshrit&e. 11 ne lui donna
ume pas la rente de $T5. A sa place, le notaire le
persuada de lui donner une police d'assurance de
$1,000 dont elle 6tait dja la propridtaire et b6nd-
ficiare. 11 pousse le farce encore plus loin. II con-
firme le don du mnage qui avait t fait h la femme

par le contrat de mariage. Pourquoi cette r6f6rence
h la femme? Un rayon de lumibre 6tait-il venu frap-
per le ceur et l'esprit de Joseph? Fallait-il satis-
faire sa conscience d'honnate homme tout en ne don-
nant rien? Je suis convaincu que le testateur n'a

pas compris que par ses ratifications, il faisait des
lib6ralites h sa feime. II 6tait tellement irrit6 con-
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tre elle qu'il lui aurait enlev6 tout, police et manage, ""

si la chose avait kt possible. Le notaire ne lui a rien MAYBAND
V.

expliqu6 i cet egard. Le tour avait r6ussi Ai merveille. DSSAULT.

Joseph 6tait consentant i signer le testament tel que Girouard J.

pr~par6, et cela suffisait.
Le notaire Lesage lorsqu'il fut exaimin6, ddelare que

Joseph tait trop faible pour signer; mais en regard-
ant .i sa minute, il coustata le contraire. Ars~ne resta
pr&sent i I'ex~cution du testament du commencement
a la fin et jura d'ahord qu'il 1'avait sign. Il n'est
pas moins certain qu'il fut t~moin de cc testament
conine le notaire Lesage et bien plus que le notaire
Paquin. La loi annulle les legs faits aux tnoins
conmme prsumbs faits en fraude(1). Ici la fraude
et le dol sont prouves et c'est tout le testament qui est
frapp6(2).

Le testament terin , chacun se rendit chez soi.
Tout fut gard6 dans le plus profond secret. Le len-
deinain apr~s midi, Joseph partait pour Deschambault
acconpagne de ses deux frbres jusqu'ai la gare et de
Laurent seulement durant le voyage par le chemin de

fer junsqu't Deschambault. La femme forgait pour des-
cendre avec lui, pour me servir de son expression,
mais son man ne voulut pas. Vers le 15 mars, son
beau-pcre la fit mander, et i compter de ce jour elle

ne cessa de lui prodiguer ses soins les plus assidus,
jour et unit, soins qu'il n'a pu apprecier, car il d-
lirait presque tout le temps. Il est ddcd le 9 arril,

1904, it Deschambault, oft il fut inhum6 deux jours
apr s. Arshme n'assista pas it ses fndirailles; il ne
le vit plus apr~s son depart de Maisonneuve le 6 mars.
La vue de ses deux victimes aurait probablement aug-
ment ses remords.

(2) C.C. art. 839, 991, 993.
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1907 Ce n'est que quelques jours apr~s son retour A
MAYBAND Maisonneuve, vers le 15 avril, que l'appelante fut in-

. formde de 1'ex6cution du deuxibme testament. De 1h
DUSSAULT.

-- la prdsente action que nous croyons devoir maintenir
iroua Jpour cause de suggestion et de captation on d'influence

indue.

Non seulement l'intim6 n'a pas repouss6 la pr6-
somption de fraude du droit anglais, consacr~e par
les d6cisions des plus hautes cours du Royaume-Uni,
que nous avons signales en commengant, pr6somp-
tion de fait que je serais dispos6 h reconnaitre dans

notre droit comme affectant la libert6 de tester qui

nous vient des lois anglaises (Renaud v. Lamothe(1);
art. 1238 C.C.) Qu'elle existe ou non dans notre droit,

la preuve, que nous venons d'analyser, tablit une
chaine de circonstances graves, pr6cises et concor-

dantes qui ne laissent aucun doute qu'il a obtenu ce

testament par le dol et la fraude et par cons6quent
ne justifient pas d'autre alternative que celle de ren-
verser le judgment dont est appel, mime s'il avait

t6 rendu par deux cours apr~s d6lib6rations; car

comme cette cour I'a d~clar6 en maintes occasions,
nous sommes les juges des faits comme du droit et

c'est notre devoir de renverser deux ou m~me trois

cours, lorsque nous voycns clairment qu'il y a eu
erreur. Russell v. Lefrangois (2) ; North British and

Mercantile Co. v. Tourville (3) ; Lefeunt6un v. Beau-

doin (4) ; Dempster v. Lewis(5) ; The Canadian As-

bestos Co. v. Girard (6). C'est la conclusion h laquelle

nous sommes tons arriv6s aprbs avoir donn6 h I'6tude

(1) 32 Can. S.C.R. 357. (4) 28 Can. S.C.R. 89.

(2) 8 Can. S.C.R. 335. (5) 33 Can. S.C.R. 292.

(3) 25 Can. S.C.R. 177. (6) 36 Can. S.C.R. 13.
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de cette cause toute 1'attention que son importance 1907

exigeait. MAYRAND

Pour ces raisons, lappel est accord6, le testament V*
DuSSAULT.

du 5 mars, 1904, pass6 devant Mtre. Lesage et con- -

frdre, notaires, est annul6 et I'action de lappelante Girouard J.
maintenue avec ddpens contre Fintim6 devant toutes
les cours.

IDINGTON J. concurred in the judgment allowing
the appeal.

MACLENNAN and DUFF JJ. also concurred for the
reasons stated by Girouard J.

Appeal allowed with costs.

Solicitors for the appellant: Bisaillon & Brossard.

Solicitors for the respondent: Taillon, Bonin & Morin.
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1907 ROBINSON, LITTLE AND COM-
*March 12. PANY ON BEHALF OF THEMSELVES
*April 2.

i 2 AND ALL OTHER CREDITORS OF THE APPELLANTS;

DEFENDANT -MCGILLIVRAY (PLAIN-

TIFFS) ..... .......................

AND

31. McGILLIVRAY AND J. T1. DEFENDANTS;

SCOTT & SON . . ...........

AND

J. W. SCOTT & SON (DEFENDANTS) RESPONDENTS.

OX APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Appeal - Amount in controversy - Creditor's action - Transfer of
cheque-Preference.

An action was brought by creditors, on behalf of themselves and all
other creditors, of an insolvent to set aside the transfer of a
cheque for $1,172.27 made by the insolvent to S. & Son as being
a preference and therefore void. At the trial the action was
dismissed and this judgment was affirmed by the Divisional
Court (12 Ont. L.R. 91) and by the Court of Appeal (13 Ont.
L.R. 232). On appeal to the Supreme Court of Canada:

Held, Girouard J. dissenting, that the only matter in controversy was
the property in the sum represented by the cheque and such sum
being more than $1,000 the appeal would lie.

APPEAL from a decision of the Court of Appeal for

Ontario(1) affirming the judgment of a divisional

court(2) which maintained the judgment at the trial
dismissing plaintiffs' action.

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington and

Duff JJ.

(1) 13 Ont. L.R. 232; sub
nom. Robinson v. McGillicraY.

(2) 12 Ont. L.R. 91.
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The plaintiffs had judgment against the insol- 1907

vent McGillivray for over $1,000 which had, however, ROBINSON.

been reduced .by payment to less than that amount. LITTLE & Co.
V.

They sued on behalf of all creditors for a declaration ScOTT & SON.

that a transfer by McGillivray to the respondents
Scott & Son of a cheque for $1,172.27, as being pre-
ferential and void and to recover the proceeds thereof
for distribution among all the creditors. The action
having been dismissed, plaintiffs took an appeal to
the Supreme Court.

Shcplyc K.C. for the respondents moved to quash.
We move to quash on the grounds that, in this case,
there can be no right of appeal without special leave
and such leave was refused by the court appealed
from, and there being no pecuniary demand involved.
If, however, there can be said to be some pecuniary
amount involved, then the appellants' interest is be-
low $1,000 and there can be no appeal de plano. The
appellants' suit could be put an end to by paying less
than $1,000, the limitation in cases of appeals from
Ontario. In any case, the respondents, (defendants)
are likewise creditors of the estate in question and
thus would be entitled to about one-half of any
amount that might be involved in the subject matter
in controversy, the amount of the cheque sought to
be brought back into the estate, consequently, any
issue on this appeal must involve less than the ap-
pealable amount. It does not fall within section
48(c) of the "Supreme Court Act." We rely upon
Talbot v. Giilmartin (1) ; Donoh ue v. Donolue(2) ;
Climent v. La Ban que iNationale(3) ; Lachance v. La

(1) 30 Can. S.C.R. 482. (2) 33 Can. S.C.R. 134.
(3) 33 Can. S.C.R. 343.
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1907 Socidtd de Pr6ts et de Placements (1) ; The Canadian
RoBsoN, Breweries Co. v. Gari6py(2); Driffill v. Ough(3);

LITTLE & CO.
. Commercial Bank v. TVilson(4). The case of Cot6 v.

Scorr& SON. The James Richardson Co. (5) must be distinguished

from this case, because there was in that case a third
party claiming all the property in dispute which ex-
ceeds $3,000 in value. The case of The City of Ottawa
v. Hunter (6) is similar to the present.

Chrysler K.C. contra. The original amount of the
appellants' claim was over $1,000, although it has
been reduced since the action was instituted by pay-
ment of $100 on account, and the amount in con-

troversy upon the appeal must govern jurisdiction.
The balance of the debt claimed carried interest, and,
this interest being added, would bring the amount
to a sum in excess of $1,000 at the time of the appeal
in the court below. The suit is on.behalf of all cre-
ditors and all claims, exclusive of that of the defend-
ants, being added would considerably increase the
amount. The City of Ottawa v. Hunter(6) is not
incompatible with our position and Lachance v. La

Soci6t6 de Pr6ts et de Placements(1) 'was a case
from the Province of Quebec where the appellant sued
only for his personal claim and where the conditions.

governing appeals to this court are regulated by the

amount of the demand and not by the sum in contro-
versy on the appeal.

(1) 26 Can. S.C.R. 200. (4) 3 E. & A. (U.C.) 257.

(2) 38 Can. S.C.R. 236. (5) 37 Can. S.C.R. 41.

(3) 13 Ont. L.R. 8. (6) 31 Can. S.C.R. 7.
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THE CHIEF JUSTICE.-The appellant, a creditorl 1907
of the defendant McGillivray for the sum of $900, RoBiNSON,

brought a suit on behalf of himself and all other cre- LITTLE & CO.

ditors against the respondents to have it declared scow & sox.

that a transfer of a cheque for the sum of $1,172.27, The Chief
made by McGillivray to Scott, was preferential and Justice.

void and to recover for purposes of distribution
among all the creditors the proceeds of such cheque.

The action was dismissed by the High Court and
this appeal is from the judgment of the Court of
Appeal for Ontario which confirmed the judgment
of the High Court.

A preliminary question of jurisdiction is raised.
What is the matter in controversy between the

parties upon which the right to appeal depends?
(Section 48, sub-section c, "Supreme Court Act").
Undoubtedly the cheque the proceeds of which it is
sought by the action to bring into the estate for dis-
tribution. In this proceeding that is the only issue.
If the appellant succeeds here, the result will be in
so far as the judgment of this court is concerned to
set aside the transfer as fraudulent and void, and
condemn the defendants to pay over the proceeds of
the cheque for distribution among all the creditors
in whose interest the suit is brought. There is no
controversy as to the amount of plaintiff's claim, he
sues as one of a class. In Canadian Breweries Co. v.
Garidpy(1), to which reference was made at the argu-
ment, there was no pecuniary amount in controversy.
All that the tierce-opposant asked for and that which
he was denied by the judgment appealed from was
the permission of the court to come in and by a sub-
sequent proceeding contest a judgment previously

(1) 38 Can. S.C.R. 236.
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1907 rendered. The only question in issue was his right

RonzSON, to institute a proceeding which was denied him by
Lrr & Co- the judgment appealed from. There was no matter

scor&so.in controversy which could be appreciated in money

The chief and if that appeal had been allowed the result of
Justice. our judgment would have been not a condemnation

to pay a sum of money but a mere declaration that in
the circumstances the opposant had an interest suffi-
cient in that proceeding to justify the filing by him
of "an opposition to judgment."

My brother Idington deals in his notes with the
case of Cot6 v. The James Richardson Co. (1).

Motion to quash dismissed with costs.

GIROUARD J. (dissenting) .- I think the motion
to quash should be granted. I cannot distinguish
this case from The Canadian Breweries Co. v.
Garidpy (2), decided this term. Relying upon that
case, and also upon the decisions of this court quoted
in my dissenting judgment in the case of Cot6 v. The
James Richardson Co. (1), I respectfully dissent from
the judgment of the majority.

DAVIES J. concurred in the judgment of the Chief
Justice.

IDINGTON J.-This is a motion by the respondents
for an order quashing the appeal herein.

The action was brought by the appellant on be-
half of themselves and all other creditors of defend-
ant McGillivray to have it declared that the trans-
fer by McGillivray to the respondent Scott of a certain

(2) 38 Can. S.C.R. 236.
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cheque was as against the creditors of McGillivray 1907

preferential and void and to recover for purposes of RoBINSox,

distribution amongst the creditors of defendant LITTLE & Co.
ZD V.

McGillivray the proceeds of the said cheque. SCOTT & SoN.

The action was tried before the Hon. Chief Jus- Idington J.
tice Falconbridge on the 7th November, 1905, and
dismissed. An appeal was taken to the Divisional
Court of the High Court of Justice for Ontario and
by that court dismissed. The later appeal from such
dismissal was taken to the Court of Appeal for On-
tario and also dismissed. It is from this dismissal by
the Court of Appeal that the plaintiff, now appellant
here, proposes an appeal to this court. The questions
raised on this motion are whether or not such an ap-
peal will lie as of right. It is said and not denied
that the judgment got by the appellant against the
debtor McGillivray was for a sum exceeding $1,000,
but since the recovery of that judgment, $100 has
been paid thereon reducinrg the amount now due be-
low the sum $1,000. It is shewn that the cheque in
question was for an amount exceeding $1,000. It
appears that McGillivray's total liabilities are much
in excess of the sum of $1,000.

The question raised is shortly, whether or not
the amount of the judgment against the debtor or the
amount of the security sought to be recovered and
made applicable to pay said judgment debt, and all
other debts of the said McGillivray, is to be looked
at as the test of the amount of the matter in contro-
versy in appeal within the "Supreme Court Act,"
R.S.C. [1906] ch. 139, section 48, sub-section (c).

It seems difficult if not impossible to reconcile all
the decisions upon the jurisdiction of this court.

It is exceedingly desirable that any decision in
33%
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1907 regard thereto should proceed upon the broad ground

ROBINSON, of whether or not the particular case for sonsidera-
LITTLE & CO. tion comes within the purview of the Act conferring

V.

SCOTT& SON. jurisdiction rather than by refining upon the possible

Idington J. meanings that may be attributable to a few words,
- .in the Act to be considered.

The words, when isolated, may be susceptible of
many diverse meanings. Some of these meanings
may be found quite inapt when viewed in light of the
general scope and purpose of the Act in which they
are found.

In the judgment of this court in the case of Cotl
v. The James Richardson Co. (1), at p. 49, the follow-
ing language was used:

It is not necessary that the amount in controversy should be a
sum of money. The statute was intended to cover also the value of
the thing demanded, the object being to give this court jurisdiction
to hear and decide appeals in cases where the issues involved a con-
sideration of sufficient value to justify the appeal.

If we apply this broad ground of the purview of
the Act and this language to the consideration of the
questions raised by this motion, can there be any
doubt that the principles upon which the decision in
Cot6 v. The James Richardson Co.(1) proceeded and
that decision, must lead to holding that the Court has
jurisdiction to hear the appeal now presented.

In substance Cot6 v. The James Richarson Co. (1)
was only what in Ontario would be called an inter-
pleader.

The creditor there, if successful ultimately, would
have had to share the fruits of his victory with other
creditors.

(1) 38 Can. S.C.R. 41.
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The claimant of the goods in that case had suc- 1907

eeeded in the court below. RoBINSoX,
LITTLE & CO.The creditor, contesting that, came here with a V

judgment insufficient in amount, if that amount were SCOTT & SoN.

to govern the right of appeal, so as to give it as of Idington J.
right.

We held the value of the goods attached, which
-all hung upon the same title, must decide the matter
in controversy.

It was more difficult to reach that conclusion in a
case like that coming from Quebec, than it would
have been in an interpleader case coming from On-
tario.

The provisions of the Act relative to the appeals
from Quebec rendered it so, and the many decisions
(hard to reconcile) upon those provisions, rendered
it still more so.

What we have here in question is the title of the
respondent as against creditors to a cheque which
was liable to seizure to satisfy the claims of creditors
,of the payee, if respondent's title was void as against
them.

Had the cheque been seized by the sheriff, as the
wood in Cold v. The James Richardson Co. (1) by the
bailiff, the cases could not have been by any possi-
bility distinguished, so as to enable us to refuse to
hear the appeal of the creditor.

The procedure by which the attack on the title
is made certainly cannot in reason and justice make
-any difference.

But when we consider what the nature of the ac-
tion here in question is, and the judgment we would

(1) 38 Can. S.C.R. 41.
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1907 be bound to render if the appeal should succeed, can
ROBINSON, there be any doubt in the matter?

LITTLE & CO.
V. The appellant sues on behalf of himself and all

SoCoT&SON.other creditors, and if he succeed in his proposed ap-

Idington J. peal, the judgment here must be that the respondent
account for the fil amount of the cheque to answer
the claims of the creditors.

These claims it appears as stated above exceed in
the aggregate the amount in controversy necessary
to give jurisdiction.

It is no answer to this to say that the appellant
may as dominus litis drop his appeal for any reason
he see fit, as he could have dropped his action for any
reason he might have seen fit.

Even in this light of the amount involved the
appellant suing so as to represent an aggregate sum,
over $1,000, has much to support him.

I would prefer, however, to test and to rest the
right of appeal upon the value of the property in
question.

It will, if adhered to, work out much more satis-
factorily than the test suggested by respondent as a
test of jurisdiction in a large class of cases possible
to arise in Ontario and those provinces and territor-
ies which have the same system of law and have
adopted the same sort of legislation as Ontario, for
the realization of the rights of creditors in many
ways as against those seeking to defeat creditors or
the majority of creditors.

It would seem anomalous to have appellant de-
prived of right of appeal in this case and right of ap-
peal allowed an assignee representing all creditors.
though the security in question were the same.

In this connection the Act respecting assignments.
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and preferences by insolvent persons R.S.O., 1897, ch. 1907

147, must be borne in mind. RoBINsoN,
LITTLE & CO.

The mode of attacking an alleged fraudulent as- .
signment adopted in this case is not perhaps so usual SCOTT & SoN.

as that of a creditor who cannot after an assignment Idington J.

under said Act, persuade his fellow creditors to ven-
ture to make the attack, but is given, no matter
how small his claim, the right under conditions to
attack in the name of the assignee what may be frau-
dulent on a large scale when that is tested by the
value of the property in question.

It seems to me that the decision in Cot v. The
James Richardson Co.(1) should not be lightly frit-
tered away.

The case of The Canadian Breweries Co. v.
Gari6py (2) was clearly distinguished and though in
view of the ultimate results which the appellant
sought there to reach might seem in reason and jus-
tice a proper case to be placed on the same footing
as CotM v. The James Richardson Co. (1) it would
have been legislating rather than adjudicating to have
so applied the latter.

The status of an appellant in relation to any
possible right to be acquired over a thing by pursuing
it in litigation as a means of testing the amount in
controversy, is not only in principle distinguishable
but by a long line of authorities in this court, dis-
tinguished from the test afforded by the possible
fruits he may hope to reach by such pursuit.

The motion should be dismissed with costs.

DUFF J. concurred with the Chief Justice.

(2) 38 Can. S.C.R. 236.
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1907 Motion dismissed with costs.

ROBINSON,
LITTLE & CO.

V. Solicitors for the appellants: Gibbons, Harper &

SCOTT & SON. Gibbons.

Solicitors for the respondents: Blewett & Bray.
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M. A. PIGOTT AND J. C. INGLES 1907

TRADING UNDER THE STYLE OF *Mar. 15, IS
PIGOTT & INGLES, (SUP- APPELLANTS. *April 2.

PLIANTS) .. .......................

AND

HIS MAJESTY, THE KING, ........ ]RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Public works-Contract-Change in plans and specifications-Waiver
by order in council-Powers of executive-Construction of statute
-Directory and imperative clauses-Words and phrases-
"Stipulations"-Exchequer Court Act, sec. 33-Extra works-
Engineer's certificate-Instructions in writing-Schedule of prices
-Compensation at increased rates-Damages-Right of action-
Quantum meruit.

The suppliants, appellants, were contractors with the Crown for the
widening and deepening of a canal and, by their petition of right,
contended that there were such changes from the plans and specifi-
cations and in the manner in which the works were obliged to be
executed as made the provisions of their contract inapplicable
and that they were, consequently, entitled to recover upon a
quantum meruit. In order to afford relief, an order in council
was passed waiving certain conditions, provisoes and stipula-
tions contained in the contract. By the judgment appealed from,
the judge of the Exchequer Court held (10 Ex. C.R. 248) that
there had been no such changes as would entitle the contractors
to recover on the quantum meruit, as in the case of Bush v.
The Trustees of the Town and Harbour of Whitehavem (52 J.P.
392; Z Hudson on Building Contracts (2 ed.) 121); that the
words "shall decide in accordance with the stipulations in such
contract" in the thirty-third section of "The Exchequer Court
Act" might be treated as directory only and effect given to the
waiver in respect to the absence of written directions or certifi-
cates by the engineer in regard to works done, but that the re-
maining clauses of the section were imperative and there could be
no valid waiver whereby a larger sum than the amount stipulated

*PRESENT:-Girouard, Davies, Idinaton, Maclennan and Duff JJ.
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1907 in the contract could be recovered, e.g., on prices for the classes
of work, so as to give the contractors a legal claim for higher

PIGOTT & rates of compensation without a new agreement under proper
INGLES authority and for good consideration. On appeal to the Supreme

V.
THE KING. Court of Canada:

Held, per Girouard, Davies and Maclennan JJ., that the decision of
the judge of the Exchequer Court was correct.

Per Idington and Duff JJ.-That the word "stipulations" in the first
part of the section referred to, should be construed as having
relation entirely to the second part of the section and as applying
to the rates of compensation fixed by the contract; that, on either
construction, the result would be the same in so far as the
circumstances of the case were concerned; that it did not war-
rant an implication that the executive could without proper
authority, exceed its powers in relation to a fully executed con-
tract or confer the power to dispense with the requirements of
the statute, and that, consequently, there could not be a recovery
upon quantum meruit.

APPEAL from the judgment of the Exchequer Court
of Canada (1), by which the petition of right of the
suppliants was in part allowed and certain items of
the claim made by them were dismissed,; the question
of costs being reserved.

The suppliants claim was for works executed in
widening and deepening a portion of the Grenville
Canal, a public work of Canada, under a contract

,with the Crown, acting through the Minister of Rail-
ways and Canals for Canada, which referred to cer-
tain plans and specifications describing the works to
be done. The claim was for $154,244.93, -with interest,
for construction works, including dry masonry wall-
ing, most of which had been disallowed by the engin-
eer in charge of the works, and was classified as fol-
lows according to the grounds upon which the items
were based, namely:

(1) The contract and specifications contemplated
that the work should be done in open season and un-

(1) 10 Ex. C.R. 248.
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watered and required performance in such a way as 1907

could be done only during the summer season and PIGOTT &
could not properly be done during the season of frost. INGLES

v.
The contractors were nevertheless required to carry THE KING.

out the work in the winter season and claimed for the
increased cost of its execution. (2) The contractors
claimed that there was mutual error and misunder-
standing in respect of a part of the material to be
excavated, much of which was "hard pan," and a spe-
cial price ought to have been and, if it had been
known, would have been fixed for excavation of this
material. The contract ought to be reformed in this
respect or other relief granted so as to allow for such
price. (3) The specifications provided for a higher
price and quality of stone and masonry in the walls
of the weir than for the side-walls. The engineer
required them to furnish the higher quality of stone
for the side-walls and to execute that work in the
same manner as the weir-walls and they were allowed
for this work at the lower rate instead of the higher
prices. (4) They claimed for delays and damages
caused by reason of the fact that the work had to be
done during the season of frost and during winter
and by reason of mistakes, alterations and erron-
eous directions of the resident engineer.

These claims were represented to the Minister of
Railways and Canals, who, thereupon, reported to the
Governor-General in Council and, upon his recom-
mendation, there was passed an order in council
which recited the four grounds of claim and directed
that, in the event of a petition of right being preferred,
the provisions of the contract and specifications which
would or might bar any of the claims in so far and
in so far only as they would prevent a consideration
of any such claims on its merits aside from such
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1907 provisions should be waived; and particularly also
pIGOTT & all provisions and conditions in respect to the fixing
INGLES of prices. by the engineer the requirements and theV.

THE KING. directions in writing and certificates from him and
the finality of his decisions referred to in certain
clauses and all similar provisions and conditions in
other clauses of the contract.

The judgment appealed from allowed part of the
amount claimed and dismissed the petition as to the
remainder, holding, in effect, as stated in the head-
note of the report.

Watson K.O. and Neil Sinclair for the appellants.
The suppliants contend that the circumstances under
which the works were executed were so changed from
those contemplated that the special conditions of the
contract were inapplicable and that the contractors
were therefore entitled to recover upon a quantum
meruit; that it was contemplated that the works
should be done in open season and with the canal
unwatered, whereas, with the exception of short
periods in the spring after the frost was out of the
ground and before the canal was open to navigation
and shorter periods in the autumn after navigation
closed and before winter set in, the work was done
either in winter or with the water in the canal; that
the work of unwatering was a part of the work, which
could not be done without unwatering, and a condi-
tion precedent to the proper performance of the work.

In accordance with the order in council, the claims
stood for consideration upon a quantum meruit, and
so the trial judge states, but, through error he further
states that the appellants contended that they were
entitled on two grounds-one of which existed at the
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time the final estimate was made, while the other had 1907

arisen since. Here the learned trial judge miscon- PIGOr &

ceived the position of the appellants and their rights INGLES
p 1,.

under the order in council. He was not asked to re- THE KING.

view or consider the circumstances and conditions
which led to the granting or passing of the order
in council. Those circumstances and conditions had
been fully considered, passed upon and approved by
His Excellency in Council and the order formed the
basis of the claim and the foundation of the petition.

It was not for the judge at the trial to consider
and determine whether the appellants were entitled
to claim upon the quantum meruit; that had been pre-
viously considered and passed upon by the Crown and
the petition came before the court to be determined
upon the quantum meruit.

The judgment below considers the circumstances
and conditions and passes upon the question as to
whether the appellants were entitled to recover upon
a quantum meruit, refers to provisions and clauses
of the contract and paragraphs of the specifications
and concludes that the case is not one in which the
contractors are entitled to treat the contract as at
an end and to recover upon a quantum meruit, which
conclusion was not warranted. It is wholly incon-
sistent with the position of the appellants and of the
respondent and at variance with the whole basis and
foundation of the petition of right.

The judgment decides that it is not possible for
it to give effect to the contention of the appellants
based upon the order in council, even if it were
thought to be well founded, because the provisions
of the "Exchequer Court Act," section 33, would stand
in the way of that being done and that the waiver of
the clauses of the contract may not,, therefore, be
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1907 properly regarded by the court. We submit that the
PGoTT & court should have proceeded in accordance with the

INGLES order in council having regard to the fact that pro-

THE KING. visions of the contract and specifications had been
waived and were not then being set up in answer
to the claim, and, on the other hand, that such claim
was to be disposed of without regard thereto and
therefore upon a quantum meruit.

It was quite competent for the Crown to make
this contract, to vary the same, to modify or waive
provisions and conditions and so to fix a basis of de-
termination of the rights as they existed between the
Crown and the subject in litigation, and it is erron-
eous to hold that the relation of the parties should be
based solely upon the original contract without re-
gard to modifications therein intended to have full
force and effect and to govern in the adjudication of
the claim which was founded upon the highest legal
consideration. Work and services had been done and
material supplied to the Crown, the benefit of which
had been obtained and received by the Crown, the
value of which had not been paid.

The rulings of the learned trial judge throughout
were quite consistent, and the result substantially a
dismissal of the claim. With regard to almost every
item the conclusion was that there was no ground in
law for allowing the claim; that the terms of the or-
iginal contract must prevail and that the order in
council should be disregarded as illegal and not bind-
ing. In this respect the judge should not have taken
any higher or different ground in considering the
claim upon its merits than was presented to him or
urged and taken by the respondent.

We submit that, in so far as the claims have been
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dismissed, disallowed or only partially allowed, such 1907

<gsmissal and disallowance or partial allowance are PIGOTT &
contrary to law and the weight of evidence and that INGLES

V.
the judgment in respect thereto should be set aside THE KING.

and reversed and judgment pronounced upon the
merits of the claim; that all items of claim should
be considered and determined as upon the quantitm
meruit for the amount as claimed in accordance with
the evidence or, in the alternative, that a new trial
should be directed or provision made by reference for
the ascertainment and determination of the amount
proper to be allowed as upon the quantum meruit.

Chrysler K.O. for the respondent upheld the judg-
ment appealed from upon the terms and conditions
of the contract and for the reason stated by the Ex-
chequer Court judge. It was also urged that the
order in council was not intended to have the effect
of altering the terms of the contract and, in fact, did
not do so. Section 33 of the "Exchequer Court Act"
was relied on.

GIROUARD J.-Th's appeal is dismissed with costs.
I agree in the reasons stated by His Lordship Mr.
Justice Burbidge in the court below.

DAVIES J.-For the reasons given by the learned
judge of the Exchequer Court, I am of opinion that
this appeal should be dismissed with costs.

IDINGTON J.-This is an appeal from the judgment
of the Exchequer Court upon a petition presented
therein by the appellants to recover from the respon-
dent for certain work alleged to have been done on
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1907 a public work and damages sustained by the sup-
PIGOTT & pliants (now appellants) in doing that work.

INGLES
v. I agree in the results arrived at by the learned

THE KING. trial judge and in the general reasoning by which he
Idington j. reached such results in a careful and exhaustive

judgment.

This appeal turns upon the construction of sec-
tion 33 of the "Exchequer Court Act" which is as
follows:

33. In adjudicating upon any claim arising out of any contract
in writing, the court shall decide in accordance with the stipulations
in such contract, and shall not allow compensation to any claimant
on the ground that he expended a larger sum of money in the Per-
formance of his contract than the amount stipulated for therein.

I am not quite sure that the learned trial judge's
interpretation or mode of interpreting this section
is absolutely correct.

At first I was disposed to think the first part sev-
erable from the latter as the learned judge seems to
hold; that is, the one directory and the other impera-
tive.

I am, however, disposed now, upon full considera-
tion, to think that the word "stipulations" in the first
part is to be read as relating entirely to the second
part.

Reading the section as a whole and considering
the obvious purpose and scope of it, are not the
''stipulations" referred to those which refer to the
compensation fixed by the contract?

The result of either interpretation is the same so
far as it concerns this case; and possibly in almost all
cases may be the same.

I can, however, conceive of cases arising wherein
the interpretation I suggest might lead to other re-
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suits than the interpretation of the learned trial 1907

judge. PIGOTT &
INGLES

I cannot add beyond this anything useful regard- .
ing his judgment. THz KIo.

The argument of the appellant's counsel here, I Idington J.

think, possibly calls for one or two observations.

He pressed upon us the view that his client was
entitled to compensation as upon a quantum meruit,
for the whole work done. He put this on alternative
grounds. He claimed that the case comes within
Bush v. The Trustees of The Town and Harbour of
Whitehaven(1), and such cases, or that the order in
council, in effect, so directed the case to be treated at
trial that the basis of a quantum meruit must be
adopted as to all the appellants' claims, else the order
would have no effect; or that it should be read as if
amending the contract and forming one that would be
deleted of everything statutory or otherwise affecting
appellants' claims to their right to have these allowed
upon the quantum meruit basis.

I cannot see how on the facts the Bush and White-
harca Case(1) can apply. Nor can I read the order
in council as capable of either of these several inter-
pretations.

It has been given by the learned trial judge all
the effect it expresses. I do not think we should seek
in it an implication that might exceed the powers of
the executive in relation to a contract fully executed,
or an assertion, without parliamentary sanction, of
a dispensing power over the imperative requirements
of a statute.

The appeal should be dismissed with costs.

(1) 52 J.P. 392.
34
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PIGOTT& J.
INGLES

V.
THE KING.

SUPREME COURT OF CANADA. [VOL. XXXVIII.

MACLENNAN J. concurred in the opinion of Davies

DUFF J. concurred with Idington J.

Appeal dismissed with costs.

Solicitors for the appellants: Watson, Smoke &
Smith.

Solicitor for the respondent: F. H. Chrysler.
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THE JAMES BAY RAILWAY COM. 1907

PANY (DEFENDANTS) ......... ... APPELLANTS. *Ma-, 19.
*April 1.

AND

SAMUEL W. ARMSTRONG (PLAIN- RESPONDENT.

TIFF) ...........

ON APPEAL FROM THE COMMON PLEAS DIVISION OF THE

HIGH COURT OF JUSTICE.

Appeal-Railway Act-Empropriation-Appeal from award-Choice
of forum-Curia designata.

By sec. 168 of 3 Edw. VII. ch. 58 amending the Railway Act, 1903,
(R.S.C. (1906) ch. 37, sec. 209) if an award by arbitrators on

expropriation of land by a railway company exceeds $600 any
dissatisfied party may appeal therefrom to a Superior Court
which in Ontario means the High Court or the Court of Appeal
(Interpretation Act R.S. [1906] ch. 1, sec. 34, sub-sec. 26).

Held, that if an appeal from an award is taken to the High Court
there can be no further appeal to the Supreme Court of Canada
which cannot even give special leave.

APPEAL from a decision of Meredith C.J. of the
Common Pleas Division of the High Court of Jus-
tice for Ontario(I), increasing the award of arbitra-
tors in proceedings for expropriation of plaintiff's
land by the defendants.

The arbitrators awarded the plaintiff $1,170 which
lie considered insufficient, and appealed to the High
Court where it was increased to $2,250. The Railway
Co. then took an appeal to the Supreme Court of
Canada asking to have the original award of $1,170

*PRESEN T:-Fitzpatrick C. J. and Davies, Idington, Maclennan
and Duff JJ.

(1) 12 Ont. L.R. 137.
341/
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1907 restored. The plaintiff by cross-appeal claimed that
JAMES BAY the increase allowed by the High Court was insufli-

Ry. Co. cient and that he was entitled to a much larger sum.V.n

ABMSTRONG.

Armour K.C. and R. B. Henderson for the appel-
lants after arguing the case.for a time on the merits
were called upon to support the jurisdiction of the
court to hear the appeal.

For purposes of an appeal from an award under
the Railway Act the High Court and Court of Appeal
are on an equal footing. See Railway Act Amend-
ment 3 Ed. VII. ch. 58, sec. 168 and Interpretation
Act R.S. [1906] ch. 1, sec. 34(26). If an appeal is
taken to the High Court there is no further appeal
to the Court of Appeal, Birely v. Toronto, Hamilton
and Buffalo Railway Co. (1), and the High Court be-
comes the highest court of last resort in the province
for these cases. Farquharson v. Imperial Oil Co. (2).

DuVernet and Kyles for the respondent referred
to Atlantic and North-1'est Railway Co. v. Judah
(3), The Province of Ontario v. The Province of Que-
bec; In re Common School Fund and Lands(4).

The judgment of the court was delivered by

MACLENNAN J.-This is an appeal by a railway
company and a cross-appeal by a landowner, in re-
spect to the compensation to be allowed to the latter
for land taken by the railway company for its track,
and also for severance.

(1) 25 Ont. App. R. 88. (3) 23 Can. S.C.R. 231.

(2) 30 Can. S.C.R. 188. (4) 30 Can. S.C.R. 300.
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Arbitrators were appointed in the usual manner, 1907

and a majority award was made on the 29th Decem- JAMEs BA

ber, 1905, in favour of the respondent for the sum of RY. co.

$1,170. ABMSTONG.

From this award an appeal was taken by the re- Maclennan J.

spondent, in pursuance of sec. 168 of the Railway
Act, 3 Ed. VII. ch. 58.

That section provides that whenever such an award
exceeds $600 any party

may appeal therefrom upon any question of law or fact to a superior
court; and upon the hearing of the appeal, the court shall, if the
same is a question of fact, decide the same upon the evidence taken
before the arbitrators, as in a case of original jurisdiction.

Subsection 2 provides that:

Upon such appeal the practice and proceedings shall be, as nearly
as may be, the same as upon an appeal from the decision of an in-
ferior court to the said court, subject to any general rules or orders
from time to time made by the said last-mentioned court, in respect
to such appeals, which orders may amongst other things provide that
any such appeal may be heard and determined by a single judge.

By sec. 2(f) of the Railway Act, the expression
"Court" means a superior court of the province or
district, and by the Interpretation Act, R.S.C. [1906]
ch. 1, sec. 34(26), "Superior Court" means, in the
Province of Ontario, the Court of Appeal for Ontario,
and the High Court of Justice for Ontario.

By sec. 65 of the Judicature Act of Ontario, it is
provided that every action and proceeding in the
High Court, and all business arising out of the same,
except as hereinafter provided, shall, so far as is prac-
ticable and convenient, be heard, determined and dis-
posed of before a single judge.

In pursuance of these enactments, the landowner,
who had the option of taking an appeal from the

35
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1907 award, either to the High Court of Justice, or to the
JAMES BAY Court of Appeal in Ontario, took it to the High

RY. Co. 
.Z

C. Court, and it was heard before a single judge viz.,
AnesTRoNs. before Meredith C.J., who increased the compensation
Maclennan J. due from the company to the sum of $2,250.

From that judgment the present appeal was
brought by the company, whereupon the landowner,
by way of cross-appeal, claimed in his factum, that the
sum awarded to him by the Chief Justice, was insuffi-
cient and should be largely increased.

Upon the opening of the appeal, a question was
raised by the court with respect to its jurisdiction,
and an opportunity was given to counsel to argue
that question, as well as the merits.

Having heard the argument and also an applica-
tion for leave to appeal, we are all of opinion that
there is no jurisdiction to hear the appeal, either with
or without leave, and that the appeal should be
quashed.

Precisely the same question arose in this court in
1901, on a motion for leave to appeal to this court
from a judgment of a judge of the High Court of
Ontario, increasing the sum awarded by arbitrators
to a landowner against a Railway Company, and the
application was refused. That was the case of the
Ottawa Electric Co. v. Brennan(1).

The case of Birely v. The Toronto, Hamilton and
Buffalo Ry. Co.(2), was there referred to with ap-
proval in which it was held that no appeal lay from
the judge of the High Court to the Court of Appeal
in such a case, both those courts being designated by
the statute as special tribunals, to either of which the
appellant might resort.

(2) 25 Ont. App. R. 88.
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The appeal and cross appeal, and also the motion 1907

for leave will therefore be dismissed without costs. JAME AY

RY. Co.
V.

Appeal dismissed without costs. ABMBTRONG.
Maclennan J.

Solicitors for the appellants: Boyce and Hender-

son.
Solicitors for the respondent: Bull and Kyles.

35%y,
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1907 CHARLES LAMB AND H. L. MIL-
*March 11. LER (DEFENDANTS) ......... APPELLANTS;
*May 7.

AND

SAMUEL T. KINCAID AND AN-
THONY KROBER (PLAINTIFFS).. RESPONDENTS.

ON APPEAL FROM THE TERRITORIAL COURT OF YUKON
TERRITORY.

Placer mining-Disputed title-Trespass pending litigation-Colour
of right-Invasion of claim-Adverse acts-Sinister intention-
Conversion-Blending materials-Accounts-Assessment of dam-
ages - Alitigating circumstances - Compensation for necessary
expenses-Estoppel-Standing-by-Acquiescence.

After a favourable judgment by the Gold Commissioner in respect to
the boundary between contiguous placer mining locations and
while an appeal therefrom was pending, the defendants, with the
knowledge of the plaintiffs, entered upon the location and re-
moved a quantity of auriferous material from the disputed and
undisputed portions thereof, intermixed the products without
keeping any account of the quantities taken from these portions
respectively and appropriated the gold recovered from the whole
mass.

In an action for damages, taken subsequently, the plaintiffs recovered
for the total value of the gold estimated to have been taken from
the disputed portion of the claim, without deduction of the
necessary expenses of workings and winning the gold.

Held, affirming the judgment appealed from, Davies J. dissenting,
that a correct appreciation of the evidence disclosed a sinister
intention on the part of the defendants, that they had deliber-
ately blended the materials taken from both parts of the loca-
tion, converted the whole mass to their own use and thereby
destroyed the means of ascertaining the respective quantities
so taken and the proportionate expense of recovering the precious
metal therefrom, and that, consequently, they were liable in
damages for the total value of so much of the intermixed pro-
ducts as were not strictly proved to have come from the undis-
puted portion of the location.

*PRESENT: -Fitzpatrick C.J. and Girouard, Davies, Idington and
Duff JJ.
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Quaere. Does the English rule governing the assessment of damages 1907
in respect of trespasses in coal mines supply a method of assess-
ment applicable in its entirety to placer mining locations? LAmB

V.

KINcAID.

APPEAL from the judgment of the Territorial Court
of the Yukon Territory affirming the judgment of
Dugas J., at the trial, by which the action of the
plaintiffs was maintained with costs.

The action was brought, under the circumstances
stated in the judgments now reported, to recover dam-
ages for the invasion of the plaintiffs' placer mining
location by the defendants and the value of a quantity
of gold which the defendants had removed therefrom
and converted to their own use.

At the trial His Lordship, Mr. Justice Dugas, de-
cided against the defendants, on the grounds that the
trespass had been wilful and that there had been no
account kept of the gold taken or the cost of getting
it, and awarded the plaintiffs, as damages in pwenam,
the value of all the gold shewn to have been taken
from the plaintiffs' location and declined to make
any deductions for the necessary cost of the work-
ings and winning the gold from the material taken.
Upon appeal to the court in bane, His Lordship
Mr. Justice Craig agreed with the trial judge,
while His Lordship Mr. Justice Macauley considered
that the damages should have been assessed according
to the milder rule applicable to trespasses committed
under bond fide belief in validity of title. The trial
court judgment, therefore, stood affirmed and the de-
fendants appealed to the Supreme Court of Canada.

Ewart K.C. for the appellants. The element of a
wilful taking with sinister intention is entirely ab-
sent in this case. Livingstone v. Rawyards Coal Co.
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1907 (1); McArthur v. Cornwall(2); Bulli Coal Mining
LAmB Co. v. Osborne(3), at page 364.

KwXcAiD. Hilton v. Woods (4) ; Jegon v. Vivian (5) ; Ashton
- v. Stock (6) ; Kirkpatrick v. McNamee (7) ; Mayne on

Damages, (7 ed.) pages 46, 47, 418-419.
The word "wilful," as applied to trespass to land,

has been explained, in a recent case, by Wetmore
J. as meaning a trespass committed deliberately and
intentionally, with a knowledge that there was no
right whatever to do the act; Fleming v. H. W. Mc-
Niell Co.(8), at pages 314 and 315. The onus of prov-
ing that a trespass is fraudulent or unscrupulous is
in each case upon the plaintiff. Trotter v. Maclean (9)
at pages 586, 587. There is no obligation to refrain
from dealing with property which one believes to be
his own merely because somebody else claims it, and
it cannot be asserted that there is a duty of abstention
when a judge has decided in his favour merely because
the claim continues to be asserted on appeal. In this
case, abstention would have been detrimental to the
defendants and would have entailed inconvenience
and expense.

The plaintiffs did not ask for an injunction against
the proposed operations, but stood by, allowed the de-
fendants to proceed without protest, and now claim
that the defendants were "wilful trespassers." It
cannot be contended that, during the thirteen months
between the judgments, the defendants should have
abstained from using the disputed property in con-
junction with their workings in that which it adjoined.

(1) 5 App. Cas. 25. (6) 6 Ch. D. 719.
(2) [1892] A.C. 75. (7) 36 Can. S.C.R. 152.
(3) [1899] A.C. 351. (8) 23Can.L.T. (Occ.N.) 312
(4) L.R. 4 Eq. 432. (9) 13 Ch. D. 574.
(5) 6 Ch. App. 742.
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If the courts below had decided the. first point in 1907

the defendants' favour, they would not have awarded LAm

exemplary damages merely for absence of an account KiN"Am.
of takings and expenses. Aggravation is immaterial. -

Whether an account is or is not kept an unscrupulous
trespasser receives no consideration, but the fact that
an honest trespasser.does not keep separate that which
he firmly believes to be his own from his other pro-
perty does not make him an unscrupulous trespasser.

Holman K.C. and Gwillim, for the respondents.
The evidence justifies the findings of the trial judge
and the damages are not excessive and should not be
disturbed by this court. Montreal Gas Co. v. St. Laur-
ent(1) ; S6ndsac v. Central Vermont Ry. Co.(2).

The contention that the trespass was "innocent" or
"inadvertent" is completely negatived and all pre-
sumptions must go against the defendants who delib-
erately omitted to keep accounts necessary to estab-
lish what quantities might come from the disputed
area and the costs of getting out the dirt and separat-
ing the gold. Attorney-General v. Boyd(3). The doc-
trine of per confusionem applies; Lupton v. White
(4) ; Attorney-General v. Lansell(5) ; Band of Hope
and Albion Consols v. Young Band Extended Quartz
Mining Co. (6); Morrison on Mining Rights, pages
280, 292. The trespasser prevents the owner working
his own mine in his own way; Munro v. Sutherland
(7).

The English rule as to cases of trespass in coal

(1) 26 Can. S.C.R. 176. (5) 10 Vict. L.R. 84.
(2) 26 Can. S.C.R. 641. (6) 8 Vict. L.R. 277.
(3) 3 Aust. Jur. Rep. 99. (7) 4 Aust. Jur. Rep. 75, 139.
(4) 15 Ves. 432.
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1907 mines cannot. be applied to placer mining claims; the
LAME former are uniform in production while the latter

V.
KNWCAID. are variable and the whole methods and systems com-

plicated both as to cost, quantity and value of the gold
recovered. This is pointed out in Attorney-General
v. Lansell(1).

We also refer to Wild v. Holt (2) per Parke B.;
and Armstrong on Gold Mining (7 ed.), page 88.

THE CHIEF JUSTICE.-I agree with the reasoning
of Mr. Justice Duff.

GIROUARD J.-I agree in the opinion of Mr. Jus-
tice Duff.

DAVIES J. (dissenting).-The question we have to
decide is as to the measure of damages to be applied
to the trespasses committed by the appellants on the
plaintiffs' mining area, and for which they were sued.

Are these damages to be assessed according to the
severe rule, the rule in pcenam, whereby the tres-
passer is to be held liable for the full value of the gold
taken by him out of the property trespassed upon
without making any allowance whatever for the cost
either of taking out the pay dirt or afterwards of
washing and mining the gold from this pay dirt, or
are they to be assessed according to the milder rule
by which the necessary expense which it would have
cost plaintiff to obtain the gold had he mined and ob-
tained it himself, would be allowed to the trespasser?

The trial judge declined to make any allowance to
defendants for these necessary expenses and upon ap-
peal the court was equally divided, Craig J. holding

(1) 10 Vict. L.R. 84.
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with the trial judge, and Macauley J. deciding in fav- 1907

our of the application of the milder rule and allowing LAmB
V.

these necessary expenses. KqcD.

The grounds upon which Craig J. supports his Davies J.
judgment are that the trespass was a wilful and de-
liberate invasion of the plaintiff's property. He pro-
ceeds upon the assumption that plaintiff was a wilful
trespasser and incorporates, from Armstrong on the
Law of Gold Mining, a definition of wilful trespasser
as one

not in possession under any colour of title and not under any mis-
take as to facts though misapprehending the law.

In another place he says that

after reading Lamb's (defendant's) evidence carefully he had reached
the conclusion that * * * he deliberately made up his mind to
have this ground in spite of any body and that with wilful intent
to obtain an unfair advantage, he entered upon this ground, took
out the pay dirt, and deliberately confused it with his own.

Having reached such a conclusion that the tres-
pass was simply a deliberate fraud, of course there
could not be any doubt as to the proper rule to apply
in measuring the damages. I have, bearing in mind
the very strong language of Craig J., read carefully
over Lamb's evidence, but I have not been able to
reach any such conclusions from it as the judge seems
to have done. On the contrary, I think his evidence,
read with all the other evidence in the case, shews that
so far from being a wilful trespasser without any col-
our of title, the defendants entered upon the disputed
claim only after it had been judicially determined by
the Gold Commissioner, after a trial, to have been
their property and within the bonds of their mining
lease; that they carried on their operations of taking
out the pay dirt from the disputed territory during the
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1907 winter and spring after judgment had been given in
uns their favour, tunnelling into the territory across a tun-

KmcAID. nel of plaintiffs, and that these operations must have

Da-J. been known to the plaintiffs who stood by and saw the

- property being worked by defendants and contented
themselves simply with appealing from the judgment
of the Gold Commissioner, without applying for an
injunction restraining the defendants from working
the disputed territory.

It is true the judgment of the Gold Commissioner
was more than a year afterwards reversed by the
court of appeal, Craig J. stating on that appeal that
it was "merely a question of boundaries and considera-
tion of the weight of evidence." Before this appeal
was determined all that is complained of by the plain-
tiffs was done. It does not, therefore, seem to me pro-
per to speak of the plaintiff as a wilful trespasser, or
deal with him as one in possession "not under any
colour of right."

He was in possession under the judgment of a
court of competent jurisdiction which declared the
disputed territory to form part of his mining claim,
and I cannot see that he ought to be treated as acting
fraudulently or dishonestly, simply because he went
on exercising rights declared to be his without any
attempt to restrain him from doing so by his opponent
who had appealed from the judgment simply. In the
absence of any positive evidence to the contrary, and
drawing reasonable inferences from the facts proved,
I would conclude that what defendants did was done
openly under a claim of right and bond fide, though
in the ultimate result proved to be wrongful.

In his judgment in the case of Trotter v. MacLean
(1), Fry J., at p. 587, after reviewing the different

(1) 13 Ch. D. 574.
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classes of cases in which the milder rule or the puni- 1907

tive rule was applied, cited with approval from the ob- LAm
servations of Lord Hatherley in Jegor V. Vivian(l) KiNCAID.

the following: Davies3.

I think that the milder rule of law is certainly that which ought to
guide this court subject to any case made of a special character
which would induce the court to swerve from it; otherwise on the
one hand a trespass might be committed with impunity if the rule
in pcenamn were not insisted upon; so on the other hand persons
might stand by and see their coal worked, being spared the expense
of mining and getting it.

Fry J then goes on to say:

These observations are material in two ways. In the first place
they express the view of the Lord Chancellor that the milder rule
is to be assumed when the propriety of applying the contrary rule
is not shewn, and they throw the burden on him who asserts that the
severer rule ought to be applied; and so his language has been inter-
preted by V.-C. Bacon, in, I think, more than one case. In the next
place, Lord Hatherley points out that the milder rule should be
applied where persons stand by and see their coal worked.

I think the plaintiffs here have failed to discharge the
burden cast on them and that they should, under the
circumstances, be classed with those who stand by and
see their property worked.

In the case of Livingstone v. Rawyards Coal Co.
(2), in the House of Lords, Lord Blackburn stated the
general rule where an injury is to be compensated by
damages to be that

you should as nearly as possible get at that sum of money which
will put the party who has been injured or who has suffered, in the
same position as he would have been in if he had not sustained the
wrong for which he is now getting his compensation or reparation.
That must be qualified by a great many things which may arise,
such for instance as by the consideration whether the damage has
been maliciously done ar whether it has been done with full knowl-
edge that the person doing it was doing wrong.

(1) 6 Ch. App. 742 at p. 763. (2) 5 App. Cas. 25.
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1907 I can see no evidence whatever of malicious action
LA on defendants' part and cannot, as before stated, reach

KINCAM. the conclusion that the defendants, with the judgment

Davies J. of the court of first instance in their favour, and with
- the plaintiffs in the position of persons looking on at

defendants' operations and contenting themselves
with a simple appeal, must necessarily be held to have
had "full knowledge" that they were doing wrong at
the time the only court that had passed upon the ques-
tion had determined they could legally do what they
were doing. Until evidence is given forcing the court
to that conclusion of wilful wrongdoing the plain-
tiffs have not discharged the onus which Lord Hather-
ley thought lay upon them.

My attention has been called by my brother Duff
to the case of Peruvian Guano Co. v. Dreyfus Brothers
d' Co. (1), at p. 167, decided in the House of Lords. In
that case it was held by Lords Watson and MacNagh-
ten, after an elaborate and instructive review by Lord
MacNaghten of many of the cases alike at common
law and equity bearing upon the question now under
discussion, that on general principles the defendants,
though they had illegally detained the plaintiffs' pro-
perty, were entitled to repayment of the expenses pro-
perly incurred by them on account of freight and land-
ing charges.

Whatever strength there might have been in the
argument denying the right of the defendants to have
any expenses allowed them for taking the pay dirt out
of the disputed territory into the dump heap, I can
see no just rule or reason which should preclude them
from the reasonable expense of washing the gold out
of the dump heap. In any event that would have had

(1) (1892) A.C. 166.
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to be incurred by plaintiffs, if they themselves had 1907

taken out the pay dirt, and the cost can easily be esti- LAMB

mated. To confirm the judgment appealed from would KnloAID.

deny even that to the defendants. Davies J.
I do not think the explanation of the reasons why

they did not keep a separate account of the working
of the portion of the mining area under dispute, or
why they mixed the pay dirt from that area with that
from their undisputed area, unreasonable as was con-
tended. It would no doubt have been better, and pro-

per, had it been possible, to keep these accounts and
not to have mixed the pay dirt with other. But on
the statement, uncontradicted so far as I can see -of
the extremely limited extent of dumping ground which
defendants had, and the great expense of separating
the pay dirt from the disputed area with that from the
undisputed area, I am unable to draw the conclusion
that this mixing of the two was necessarily a wilful
mixing which ought to be punished by the application
of the punitive rule of damages. There might have
been some difficulty in reaching a proper estimate of
the whole expenses to be properly allowed defendants
from the evidence already in, and without a further
reference. But, as counsel for the plaintiffs, respond-
ents, pressed us, if we reached the opinion that the de-
fendants were entitled to be allowed such expendi-
ture *as it would undoubtedly have cost the plaintiffs
if they had mined and won the gold from the disputed
area, not to refer the case back for further evidence
but to make such estimate from the evidence already
in, I think we may under that consent adopt the con-
clusion of Macauley J. and allow them 40 per cent. of
the gross proceeds, as and for such necessary expendi-
ture, and as being under the evidence a fair, just and
reasonable allowance.
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1907 I would, therefore, allow the appeal with costs to
LA . that extent.

KnqcAiD.

Davies J. IDINGTON J.-I agree in the opinion of Mr. Justice
- Duff.

DUFF J.-The appellants and one Randall were, in
1.901 and 1902, the owners of a placer claim known as
the "Miller" on Bonanza Creek in the Yukon Terri-
tory adjoining a claim known as the "Krober" owned
by the respondents.

A dispute as to the boundary between the claims
was determined in February, 1903, by a judgment
given in favour of the respondent by the Territorial
Court of the Yukon Territory reversing the judgment
of the Gold Commissioner which had been delivered
11th January, 1902. Between the last mentioned date
and the date of the delivery of the judgment of the
Territorial Court, the appellants entered upon the
area in dispute and abstracted large quantities of
auriferous material, from which, after intermixing it
with similar material taken from the "Miller," they ex-
tracted the gold which it contained. The respondents
brought this action to recover damages for the inva-
sion of their claim by the appellants and the trial

judge awarded them $7,306.56, which the learned
judge found to be the value of the gold recovered by
the appellants from the respondents' claim.

On appeal, Craig J. agreed with the trial judge,
while Macauley J. took the view that this sum should
be reduced by a deduction equivalent to the expenses
incurred by them as well in separating the gold bear-
ing material from its natural bed as in removing it
from the mine and in recovering the mineral it con-
tained.
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Before us, the appellants' principal contention was 1907

that, not having entered upon the disputed area until T-A

they had first obtained the decision of the Gold Com- .
missioner in their favour, they are entitled to the bene- Duff J.

fit of an allowance in accordance with the view of -

Macauley J.

It has for some years been the settled law appli-
cable to cases of coal mining trespass, where the tres-

pass is not wilful, that in estimating-when that
forms an element in the damages to which the plain-
tiffs is entitled-the value of the coal abstracted, the
coal is to be treated as in sit2 and from its value at
the mouth of the pit is to be deducted the cost of

severing it from its natural bed and of bringing it to
bank; where the trespass is wilful, the cost of sever-
ance is not allowed although as a general rule the cost
of bringing it to bank is.

It was not argued and, I think, cannot be main-
tained, that a trespasser upon a placer mining claim
held under the mining regulations of the Yukon Terri-
tory is in a position more favourable than a coal tres-
passer under this rule. Whether he is in a less fav-
ourable position, it is, in the view I take of the facts,
unnecessary to consider. I have come to the conclu-
sion that, assuming the rule to apply in its entirety,
the appellants are within that branch of it which gov-
erns cases of wilful trespass and are, consequently,
not entitled to the benefit of the allowance claimed.

No attempt, so far as I can find, has yet been made
to define with precision the circumstances in which
the court will treat a trespass as wilful within the
meaning of the rule; but this much is sufficiently clear
upon any examination of the cases-that, upon that
point, the existence or non-existence in the mind of a
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1907 trespasser of a belief in his title to the locus is not

LAMB necessarily conclusive.
In the leading case Wood v. Morewood(1), for

Dir J. example, the test which Baron Parke instructed the
- jury to apply was: Did the defendant act

fairly and honestly (not honestly only) in the bond fide belief that

he had a right to do what he did?

(not merely that he owned the coal taken). If the
title is in dispute and the dispute is in course of ac-
tive litigation an abstraction of mineral may be inno-
cent or non-innocent, according to the circumstances;
according, for example, to its effect upon the trespass-
er's adversary in respect of his position in the dispute,
or upon the adversary's rights, in the event of his suc-
cess in litigation. If, in that event-the adversary's suc-
cess-the trespasser can compensate him fully in
money and if the trespass places him at no disadvant-
age either in the dispute itself or in the ascertainment
of compensation or otherwise, then the trespass may
be perfectly innocent in all but a legal sense. Appar-
ently such a case, in the opinion of Lord Hatherly, was
disclosed by the circumstances of Jegon v. Vivian (2),
although I venture to think there will be few cases in
which the appropriation by one party to a litigated
dispute of the subject matter of the litigation, will
not place upon that party a heavy burden of explana-
tion.

If on the other hand the act is an adverse act, de-
signed to put the adversary at a disadvantage in the
dispute, the mere fact that the trespasser believes he
is acting within his legal rights will not, I think, bring
him within the category of the innocent. Peruvian

(2) 6 Ch. App. 742.
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Guano Co. v. Dreyfus Bros. & Co.(1), per Lord Wat- 1907

son at page 171. At least as effectively, would it ap- MB
V.

pear to me, is he excluded from that category, if his KINcAID.

act of trespass is designed, in the event of his own Duf.
defeat, to deprive his adversary of, or to embarrass -

him in obtaining the whole or part of that to which
he shall prove to have been entitled. In such a case
he cannot be said to act "fairly and honestly," to use
the language already quoted from the charge of Parke
B. in Wood v. M!lorcwood(2) ; or "wholly ignorantly
and innocently," in the language of Lord Blackburn
in Livingstone v. Rawyards Coal Co.(3) at page 40;
or without any "sinister intention" in the language of
Lord Cairns, in the same case at page 31. He is in a
word, a wrong-doer in foro conscientice-not in the
eye of the law merely.

That the design of the defendants in committing
the trespass complained of was to frustrate the plain-
tiffs' appeal by depriving them, in the event of their
success, of the fruits of success, is in my opinion the
only view fairly consistent with the whole of the facts
in evidence.

A glance at the salient facts in the history of the
controversy respecting the boundaries of the "Miller"
and the "Krober" is necessary to enable us fully to ap-
preciate the bearing of the evidence on this question.

The controversy began in the year 1900. The "Mil-

ler" had been located by one J. A. Miller on the 11th

June, 1898, and the "Krober" on the 21st of the same

month.
The "Miller" being the senior location, and the

whole of the disputed territory being admittedly with-

(1) (1892) A.C. 166. (2) 3 Q.B. 440.

(3) 5 App. Cas. 25.
36
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1907 in the lines of the "Krober," the question of title to
LA.m that territory necessarily rested upon the determina-

KMCAID. tion of the boundaries of the "Miller" as originally

DuffJ. located.

- In October, 1899, the owners of the "Miller" (of
whom the defendant H-. I. Miller was then one) had
a survey and plan of it made by one T. D. Green. The
plan, which so placed the boundaries of the claim as
to embrace only a part of the area in question, was
signed by J. A. Miller, the locator, and filed in the
office of the Gold Commissioner. In May, 1900, J.
A. Miller, the locator, the present defendant II. I.
Miller, and one Bowhay, who were then the owners
of the "Miller," commenced in the Gold Commission-
er's Court a proceeding against the present plain-
tiff Krober, as owner of the "Krober," claiming to
have the boundaries of the "Miller" established in
accordance with the survey. A date was fixed
for the hearing, which, however, never took place,
and the proceeding was afterwards discontinued.
In the same year-the precise date is not dis-
closed by the evidence-the same persons made an
attempt to establish the same boundaries through the
procedure provided by a regulation promulgated in
March of that year; under this regulation, if, after
public notice of a survey of a placer claim for the
period and in the manner prescribed by the regulation,
there should be no protest against it lodged with the
Gold Commissioner, the boundaries of the claim be-
came defined for all purposes in accordance with the
survey. Green's plan and survey were advertised,
but a protest being lodged the plan and survey were
withdrawn.

A fact of cardinal importance in connection with
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this survey is that it was based upon the theory that 1907

the initial post of the "Miller" as located by J. A. Mil- AiE
ler, was a post (described in the subsequent proceed- K "m.
ings before the Gold Commissioner as post B.) which Duff J.

had already been placed, in locating the "Newman," -

an adjoining claim; on the same theory another sur-
vey of the "Miller," made by one Barwell, apparent-
ly in 1900, at the instance of the same persons, seems
to have proceeded.

On the 15th June, 1901, a third survey was made
at the instance of the present defendants-then the
owners of the claim-by Barwell. This survey pro-
ceeded on a new theory. Barwell took as his starting
point a place pointed out to him on the ground by J.
A. Miller, the locator of the claim, as the situation of
the initial post; and the claim as surveyed from that
starting point embraced an area within the limits of
the "Krober" (the area in dispute, that is to say) very
much larger than that falling within the lines of
Green's survey.

On the day following the completion of this sur-
vey the action was commenced in the Gold Commis-
sioner's Court by the present defendants against the
present plaintiffs which resulted in the judgment of
the Gold Commissioner of the 11th January, 1902, al-
ready referred to.

The plaintiffs on the same day gave notice of ap-
peal to the Territorial Court. The defendants having
in the preceding Noventber begun mining on the "Mil-
ler"-which had up to that time remained unworked-
extended their operations after the Gold Commission-
er's decision into the disputed territory, and before the
hearing of the plaintiffs' appeal (on the 17th Septem-
ber, 1902) had removed from it the mineral bearing

36%
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1907 material it contained. The defendants kept no ac-
LAMB count of this material (as to either its quantity or its

KmxcAI. value), or of the cost of mining, removing or wash-
Duff J. ing it. On the contrary, they-as I have already men-
- tioned-intermixed it with similar material taken

from parts of the "Miller" not in dispute and appro-
priated the gold recovered from the whole mass. On
the 28th September, 1902, the day after the hearing of
the appeal, the defendants having completed the wash-
ing of this material, discontinued operations and after-
wards sold the unworked part of their claim for
$10,000.00.

Quo animo then did the defendants commit these
trespasses? We have here no question of inadver-
tence or negligence. That the defendants deliberately
invaded the territory in litigation is now conceded.
One of two things must therefore be clear. The de-
fendants either rested on the decision of the Gold
Commissioner as conferring on them a title of abso-
lutely assured validity and proceeded with no misgiv-
ing as to the result of the appeal; or they disposed of
the product of the property with a clear perception
that, if the plaintiffs should succeed, that would hap-
pen which has happened, namely, that the plaintiffs in
spite of their success would find that the subject mat-
ter of the litigation had disappeared and with it all
reliable evidence of its extent and value.

The first of these alternative propositions, Mr.
Ewart, if I understood him, asked us to adopt. The
facts, I think, make it clear that it should be rejected.

This view of the state of mind of the defendants
seems hard to reconcile with the nature of the case
presented before the Gold Commissioner. The case
turned in- substance upon the point whether J. A.
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Miller in locating the "Miller" had taken as his initial 1907

post the post "B." to which I have referred, or had LAMB

placed an initial post in the situation pointed out by KIIMCAID.

him to Barwell for the purposes of the third survey, Duff J.
in June, 1901. The plaintiffs' success depended upon -

their ability to maintain the latter propositionl. The
Gold Commissioner had accepted that view; but con-
sidering the evidence as disclosed by the materials be-
fore us in the light of the previous history of the dis-
pute, one finds little pointing to bona fides on the part
of the defendants; on the contrary, I regret to say
there is much to suggest a case inherently unworthy
of credit. The record of the trial is not in evi-
dence; but we have the reasons given by Craig J.
for his judgment on appeal, in which Macauley J. con-
curred; and from some observations made in the
course of the judgment of Craig J. in this action, I
assume that the view expressed by him had also the
concurrence of Dugas J., although it appears that the
last mentioned judge proceeded also on the ground
that the defendants, by their course of action respect-
ing the Green survey, were estopped from disputing
the plaintiffs' contention respecting the position of the
initial post. The learned judges in appeal did not of
course see the witnesses; but subject to that, we may,
I think, assume-otherwise doubtless the record would
have been put in evidence-that, so far as it could be
got from the record, the effect of the evidence is fairly
stated by Craig J. The learned judge says:

I-have read the evidence in this case most carefully, and I have
come to the conclusion that I cannot follow the learned Gold Com-
missioner on his finding on the facts. Miller, the first witness, is a
most unsatisfactory witness, hesitating and uncertain and contradic-
dictory; he was on the ground once for a short time after he was
sick, and the staking was done, and he paid very little attention to
what he did. Christie, the important witness against him, was on

533



534 SUPREME COURT OF CANADA.- [VOL. XXXVIII.

1907 the ground for a long time prior, knew it intimately, and had gone
over it, and marked out the features of the ground. Warren, who

LAMB confirms to a certain extent, is forced to admit upon examination
V that an affidavit made by him is untrue, and that he will not now

support it, proving either that he was willing to sign anything laid
Duff J. before him without reading it, or that, having read it, he was willing
- to swear to it anyhow, in either case being a most unscrupulous

witness. ' Then, again, Warren, in his evidence, swears that he can
recognize a stake after it has been cut off by seeing the stem five
inches from the ground. Any man who will swear to that state of
things is not worthy of belief. Bowhay, who confirms Miller as to
the stakes, was willing to have the plan of Green and Barwell
adopted, which is not the contention which he now sets up, and it is
singular that he should have done that if he knew better at the
time. Miller himself signs the Green plan and approved of the Bar-
well plan. Against this we have the direct evidence of Hawkins,
who made the first survey and found post B. with Miller's name upon
it, being the only post which had the name. We have Sinclair's
evidence of conversation where Miller draws a plan and shews the
claims exactly as Korber now contends they are, with the "Newman"
claim jutting up into the "Miller" claim. We have the evidence of
Green who found the post B. We have the evidence of Jephson, who
found that post. We have the evidence of Krober who saw the post.
We have also the evidence of Kincaid, Ware and Rost, who either
saw the post or had conversation with Miller and admitted the evi-
dence is preponderatingly in favour of Kroeber's contention as to
what the "Miller" survey was.

With the transactions of 1899 and 1900 in their
minds-the Green plan signed by J. A. Miller, the
Barwell plan approved by him, the proceedings (in the
Gold Commissioner's office and by public notice) to
establish Green's survey-can we assume that Miller
and Lamb regarded as inexpugnable the case described
by the learned trial judge in the passage I have
quoted?

At least it would seem that their conduct in dis-

posing of the product of the encroachment as they did
calls for some explanation in addition to the sugges-
tion that they acted on a blind faith in an unimpeach-

able title. Two explanations are offered by counsel.

It was impracticable, it is said, first, to distinguish the
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material removed from the disputed area; and second- 1907
ly either to .deposit it as a separate mass on the LAw

dump or separately to sluice it. It is not necessary KM M.
I think to consider the exculpatory validity of these Duff J.
explanations; they fail because they have no basis of -

fact. As to the first, the evidence shews clearly that
the defendants' workings crossed at three places only
the boundary between the territory admittedly within
the "Miller" and that in dispute. It is obvious that
every carload of material excavated from the last
mentioned territory must have passed one of these
three points. That the points could have been ascer-
tained with exactitude and marked on the ground by
any competent surveyor is also obvious. Lamb, hav-
ing in his examination in chief sworn that in order to
distinguish the cars proceeding from the disputed area
the constant attendance of a surveyor under ground
would be necessary, in cross examination admits-
what must be very plain-that the marking of the
underground boundary would have involved very little
expense or trouble. As to the other explanation of-
ferred, there is some evidence given by Frank Miller
in support of it; but we are relieved from considering
in detail the evidence of this witness by the admissions
made on cross-examination on this point also by the
defendant Lamb himself, who says that the sole ob-
stacle in the way of the suggested precaution was a
little additional expense.

It is to be observed that while these explanations
are put forward by counsel to account for the action
of the defendants in blending the material, we have
no such explanation from the lips of the persons who
were directly concerned in it.

There are three persons whose bona fides in com-
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1907 mitting the trespasses under consideration is in ques-

LAMB tion. No one of these offers any explanation of his con-

1NA . duct. The defendant Miller and Randall (who owned
- a one-fourth interest and acted as foreman in chargeDuff J.
- of the operations doprn to 22nd July, 1902), were not

called as witnesses; they were both, it seems, absent
from the territory during the trial; but why was their
evidence not taken in the way usually followed in
such cases? Lamb, the only one of these persons who
gave evidence at the trial, not only attempts no justi-
fication of the trespass, but professes ignorance of the
fact of the trespass.

The proceedings in the present action indeed seem
to me to afford some light upon this question of inten-
tion. A scrupulously honest man, having in full be-
lief that he was exercising his rights, taken that which
has proved to belong to another, would, speaking gen-
erally, evince some desire to make restitution. The
defendants-being as they say in that case-first, by
their pleadings denied their act of trespass; then, to
shew that this was no formality of pleading, by their
counsel at the trial, in answer to the court, said that
the fact of the trespass was seriously put in issue;
and the -defendant Lamb in the witness box thus
fences with the question:

Q. What was done with the gravel and other pay material taken
from the ground in question?

A. If we had anything to do with it, it was sluiced with the rest.

Q. The first ground taken out would be the ground nearest the
encroachment or the encroachment if you took it?

A. Yes, it would be the first to come out.

Q. What was done with the first ground that was taken out?

A. Sluiced.
Q. When?
A. I think soiewhere about June.
Q. 1902 ?
A. Yes.
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Q. Had you then finished your operations in the vicinity of the 1907
ground in dispute or did you continue them on after June?

A. They worked continuously right along. AMB

Q. Was the ground included in the disputed ground worked KNA.
out up to June?

A. I don't know anything about it. Duff J.

This conduct lends no support to the theory that
the defendants acted without any sinister intention.
Indeed the course of the defendants throughout the
whole controversy, the proceedings in 1900-the volte
face of 1901-the nature of the case before the Gold
Commissioner-the intermixture of the products-the
failure to keep separate accounts-the conduct of the
present litigation-would appear not to be reconcil-
able with the hypothesis that they acted with the in-
tention of taking the benefit of that only which should
prove to be rightfully theirs.

But it is contended that the plaintiffs are within the
principle stated by Lord Hatherly in Jegon v. Vivian
(1) and by Fry J. in Trotter v. McLean(2), which, it
is said, precludes the owner from disputing the defend-
ants' right to deduction for the expenses of severance,
where he, having a knowledge of the trespass, has
taken no steps or has been dilatory in taking steps
to stop it. It is said that the failure of the plain-
tiffs to apply for an injunction brings them within
these cases.

It is plain that the conduct of the owner in stand-
ing by inactive while the trespass proceeds may bear
upon the trespasser's right to claim the deduction in
one or both of two ways. The owner's inactivity or
dilatoriness may, in the circumstances of particular
cases, be an element of some importance to be consid-
ered in deciding upon the character of the trespasser's

(1) 6 Ch. App. 742.
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1907 intention. On the other hand, independently of any
L.Am question of the trespasser's intention, the owner may

KIcAD. by his laches disentitle himself to the full measure

Duf J. of relief which the court might otherwise award. In
- Trotter v. McLean (1) Fry J. found that the conduct of

the owners during a certain period amounted to ac-
quiescence in the trespass, but he held that this period
of acquiescence came to an end upon a simple notice
to the trespasser unaccompanied by legal proceedings.
* In Jegon v. Vivian (2), the trespass was held in the

circumstances not to be a wilful trespass; and the
actual decision turned upon that, although no doubt
the dilatoriness of the owner's proceedings was an ele-
ment which influenced Lord Hatherly's mind in the
consideration of the question of bona fides.

On the other hand, Lord Hatherly does lay down or
suggest what seems to be a clear principle-viz.: that
where the owner has stood by inactive and allowed a
trespass to proceed, especially if it is proceeding under
a bond fide belief in title, it would be wrong to refuse
the trespasser the benefit of the allowance.

My difficulty is to apply to the circumstances of
this case anything decided or any principle enunciated
by Lord Hatherly or by Lord Fry.

The plaintiffs did not stand by inactive; on the
contrary they promptly launched their appeal and it
cannot be suggested, nor is it, that the prosecution
of the appeal was dilatory. Such a case is, I think,
very remote from anything within the scope of Lord
Hatherly's language. Still less can it be maintained
that there is any evidence that anything done by the
defendants misled the plaintiffs into the belief that
the defendants were acquiescing in the course taken

(2) 6 Ch. App. 742.
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by the plaintiffs. The evidence upon which the fact 1907
of the defendants' knowledge of the trespass rests is L&mB

meagre, and not without ambiguity. But if that evi- ImAm.

dence proves anything, it proves this, that Randall, a 94 j.
co-owner with the defendants and the foreman in -

charge of the operations, informed the plaintiff Kin-
caid that the defendants did not intend to work the
disputed territory until after the determination of
the appeal. Had it been suggested at the trial that the
plaintiffs ought to have proceeded in the manner now
suggested, it is impossible to say what might have
proved to be the explanation of the fact that the plain-
tiffs did not so proceed. Many explanations occur
to one, but such speculation is profitless; and I do not
think the plaintiffs can be called upon properly at
this stage to justify their course from the evidence
upon the record. A court of appeal, I think, should
not give effect to such a point taken for the first time
in appeal, unless it be clear that, had the question been
raised at the proper time, no further light could have
been thrown upon it. Browne v. Dunn (1) at p. 76; Con-
necticut Fire Ins. Co. v. Kavanagh(2) at page 480;
The Tasmania(3) at page 225; Ex parte Firth(4) at
page 429; Karunaratne v. Ferdinandus(5) at page
409; Loosemore v. Tiverton and North Devon Ry. Co.
(6) at page 46; Page v. Bowdler(7); Borrowman
Phillips d Co. v. Free and Hollis (8) at page 68.

But it is contended that the defendants are, at
least, entitled to the expenses incurred in removing
and washing the product of their trespasses. It is, I

(1) 6 R. 67. (5) (1902) A.C. 405.
(2) [1892] A.C. 473. (6) 22 Ch. D. 25.
(3) 15 App. Cas. 223. (7) 10 Times L.R. 423.
(4) 19 Ch. D. 419. (8) 48 L.J.Q.B. 65.
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1907 think, for the purposes of this appeal, a sufficient
LAMB answer to this contention to say-in accordance with

KINcAID. the view of Macauley J.-that the defendants have, by
--f their own wrongful acts, made it impossible to ascer-

- tain these expenses. The court is not called upon to
speculate in such a case for the benefit of deliberate
wrong-doers; they come within the wholesome rule,
that if a man by his deliberately tortious act destroys
the evidence necessary to ascertain the extent of the
injury he has inflicted, he must suffer all the incon-
venience which is the result of his own wrong. Arm-
ory v. Delamirie(1). In such a case, to quote the
language of Sir Lancelot Shadwell, V.C., in Duke of
Leeds v. Amherst(2) at page 596:

In my opinion this case is to be judged not merely by the simple
circumstances of evidence which are found in it, but the reference
to those great principles of justice, which, as I apprehend, have
always governed mankind, and have been acknowledged from the
earliest times. It appears to me that it is a very right thing to
hold in one's contemplation, on deciding such a case as this, what
has been the uniform opinion of mankind upon such a general case
as the one now presented in this cause. I take it, that the general
wisdom of mankind has acquiesced in this; that the author of a
mischief is not the party who is to complain of the result of it, but
that he who has done it must submit to have the effects of it recoil
upon himself. * * * "All those who take the sword shall psrish
by the sword." "The mischief-maker shall suffer for the mischief
he has created."

I do not overlook the method followed by Macauley
J. but, having regard to the views I have expressed,
it is obviously inapplicable. The allowance of 40 per
cent. made by that learned judge must be taken to in-
clude the cost not only of removing and treating the
deposits but of drifting and digging as well; and

(1) 1 Strange 505. (2) 52 Eng. Rep. 595; 20 Beav.
239 at p. 242.
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further indeed-if the analogy of the terms upon 1907

which the laymen worked was consistently pursued- LAMB

of all the excavations required to work the ground. Km Am.

There is absolutely nothing before us by which, assum- D
ing that in the view taken by the learned judge his -

method of ascertaining the whole cost of working the
deposits is a valid method, one can distinguish the cost
of removing or washing from the other expenses.

The case calls for a further observation.
The learned trial judge seems to have proceeded

on the assumption that the burden was upon the
plaintiffs to prove the value of the mineral taken from
their claim. The burden which by this course was
placed upon the defendants was much lighter than, in
the circumstances of this case, they had a right to
expect. In the view I have taken of their conduct,
they were, under the long settled doctrine of the Eng-
lish law, accountable for as much of the mixed pro-
ducts of the two claims as they did not strictly prove
to have come from their own.

1Warde v. JEyre (1) ; White v. Lady Lincoln (2) ; Lup-
ton v. White(3) ; Re Oatway(4) ; Cook v. Addison(5);
Story on Bailments, 41; Spence v. Union Insurance
Co. (6) ; Hart v. Ten Eyck (7) ; Attorney-General v.
Lansell (8) ; Last Chance Mining Co. v. American Boy
Mining Co.(9).

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Wilson & Stackpoole.
Solicitors for the respondents: Pattullo & Tobin.

(1) 2 BuIst. 323. (6) L.R. 3 C.P. 427.
(2) 8 Yes. 363. (7) 2 Johns. (N.Y.) 62 at p.
(3) 15 Ves. 432; 2 Kent 365. 108.
(4) (1903) 2 Ch. 356. (8) 10 Vict. L.R. 84.
(5) L.R. 7 Eq. 466 at p. 470. (9) 2 Martin's M.C. 150.
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1907 NORMAN McLEAN (SUPPLIANT) ...... APPELLANT;

*Mar. 11, 12.
*May 7. AND

HIS MAJESTY THE KING (RE-' N
SPONDENT) .......................

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Subaqucous mining-Crown grants-Dredging lease-Breach of con-
tract-Subsequent issue of placer mining licenses-Damages-
Pleading and practice-Statement of claim-Demurrer-Cause
of action.

A statement of claim which alleges that the Crown, after granting
a lease of areas for subaqueous mining and while that lease was
in force, in derogation of the rights of the lessee to peaceable
enjoyment thereof, interfered with the rights vested in him by
transferring the leased area to placer miners who were put in
possession of them by the Crown to his detriment, discloses a
sufficient cause of action in support of a petition of right for the
recovery of damages claimed in consequence of such subsequent
grants.

Judgment appealed from (10 Ex. C.R. 390) reversed, Davies and
Idington JJ. dissenting.

Davies J. dissented on the ground that there was no sufficient
allegation in the petition either of interference with the sub-
merged beds or bars of the stream, which alone were included in
the dredging lease, or of such active interference by the Crown as
would justify an action.

APPEAL from the judgment of the Exchequer Court
of Canada(1) which maintained a demurrer to the
suppliant's petition of right.

The circumstances of the case, material to this ap-
peal, are stated in the judgments now reported.

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington and
Duff JJ.

(1) 10 Ex. C.R. 390.
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Shepley K.O. for the appellant. 1907

Chrysler K.C. for the respondent. McLEAN

THE KING.

THE CHIEF JUSTICE.-This is an appeal from a The Chief
judgment of the Exchequer Court maintaining a de- Justice.

murrer to a petition of right in which the petitioner
(now appellant) alleges that:

1st. By indenture made in duplicate 23rd March,
1898, at Ottawa, Her late Majesty did grant, demise
and lease unto the petitioner (now appellant) for a
period of twenty years, the exclusive right and privi-
lege of taking and extracting by subaqueous mining
and dredging all royal and base metals other than coal
to be found within a certain defined area on Dominion
Creek in the Yukon Territory.

2ndly. The grant was made subject to the mining
regulations of January 18th, 1898, which are incor-
porated in it; and also provides that if that portion
of the creek covered by the lease is subsequently found
to have been granted to another then there shall be
priority according to the record. There is also exclu-
sion of warranty as to sufficiency of water, and there
is to be no claim for compensation if it is found impos-
sible for that or any other reason to carry on opera-
tions under the lease which is declared to be taken en-
tirely at the lessee's risk.

After setting out the lease and regulations in full
the petitioner alleges:

That subsrqient to the granting of th said lease. and while the
same was in full force, the Crown, through the Gold Commissioner at
Dawson, granted to free minrs th' said area covered by said sup-
pliant's lease as placer mining claims and had placed in possession
of the same the said placer miners.

The petitioner further alleges that, having paid
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1907 the stipulated rental, Her Majesty refused his demand
McLEAN to give him possession of the areas granted.

THE KING. To this petition the respondent chose to plead by

The Chief way of demurrer.
Justice. By the judgment of the Exchequer Court the de-

murrer was allowed and the petition dismissed with
costs. In effect the judgment appealed from decides
that:

The mining regulations incorporated in the lease
permitted a grant to be made to placer miners of the
areas covered by the lease, and if the result of the al-
leged grant to the placer miners was to prevent the
suppliant from carrying on his operations, the peti-
tioner had no right to any compensation under the
final paragraph of the lease which provides that:

Her Majesty does not in any way warrant that there shall be a
sufficient quantity of water in th? said portion of the sail river to
admit of operations under this lease, and that the lessee, his executors,
administrators and assigns shall have no right to compelnsation
should it be found impossible for that or for any other reason to carry
on such operations, it being hereby declared and agreed that this
lease is taken by the lessee entirely at his own risk.

With this judgment I cannot agree.
The demurrer assumes and is predicated upon the

assumption that all the facts alleged in the petition
are true. It cannot, therefore, be argued in this pro-
ceeding that the act of the Gold Commissioner was
the unauthorized act of a public servant for the con-
sequences of which the Crown is not responsible. The
fact which must for the purposes of this appeal be
taken to be as stated by the appellant is, that the
Crown, through the Gold Commissioner, granted the
areas in question to free miners and maintained them
in possession. By the pleading the action of the Gold
Commissioner in the premises is not repudiated, it is,
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on the contrary, adopted by the Crown. In my opin- 1907

ion it is equally impossible to hold, with the judge of McLEAN

the Exchequer Court, that a conflicting subsequent THE NG.

grant would be a reason ejusdem generis with insuffi-
TIhe Chief

ciency of water sufficient to defeat the suppliant's Justice.
claim under the last paragraph of the lease.

What is the true effect of the document declared
upon, whether it be called a lease, a grant or a license?
Considered in its entirety it is in my opinion clearly
an exclusive grant made for good and valid considera-
tion of all the royal and base. metals except coal which
the grantee might extract during twenty years by sub-
aqueous mining and dredging from the submerged
beds or bars in the river below low water-mark with
a license to go upon the premises for that purpose,
and also to cut such ungranted timber belonging to
the Crown as was necessary to carry on his operations.

The complaint is that the Crown in derogation of
the right of peaceable enjoyment, durigg the continu-
ance of the agreement, interfered with rights vested
in the suppliant by transferring the areas granted to
placer miners who were put in possession of them by
the Crown, the grantor, to the detriment of the suppli-
ant, the grantee.

On the issues raised by this demurrer, and these
are the only issues before us, we are not called upon
to consider whether or not it was as a fact possible to
carry on dredging operations because of the insuffi-
ciency of the water.

The suppliant's complaint-that the Crown has
disposed of the area embraced within his lease in the
manner described-does not, I think, involve an alle-
gation that the area has been granted to free miners
under the regulations relating to placer mining or
by the Gold Commissioner professing to act under

37
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1907 areas leased to him. The Crown did not remove sup-
McLEAN pliant from or interfere with his possession of the

THE KING. areas demised by the lease. It would be a novel and

Davies J. dangerous doctrine to lay down that the mere giving
- of a subsequent lease or license to a placer miner

under cover of which the subsequent licensee might
occasion prejudice to a prior grantee entitled the lat-
ter to sue the Crown for all damages he might suffer.
The result in all cases of overlapping, if such a doc-
trine was upheld, would be, I venture to think, with-
out precedent and productive of the greatest and grav-
est injustice. The lessee would probably conclude that
an action for damages against the Crown in any such
case for alleged damages would be much more profit-
able than carrying on the operation of dredging the
river.

The Crown acts and must necessarily act through
its officers. For their personal wrongdoing it is not
responsible, and I do not see how we could, consistent-
ly with the uniform jurisprudence of this court, hold
the Crown responsible in damages if the officials auth-
orized to act within the law and the regulations, by
error, inadvertence or sheer negligence in violation of
the regulations gave a second lease or license to a
miner the boundaries of which overlapped a prior li-
cense, without any further act or interference by the
Crown.

The remedy of the holder of a legal license against
a trespasser or wrongdoer or subsequent lessee of the
lands leased to him is plain. But his rights do not em-
brace a right of action for damages against the Crown
simply and merely because one of its officials wrong-
fully or inadvertently granted licenses to miners con-
taining descriptions of areas in whole or in part al-
ready granted. Such subsequent licenses to the extent
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DAVIEs J. (dissenting).-The regulations under 190

which the lease in question in this action was express- McLEAN-

ly issued provide that it THE KING.

was subject to such regulations and should be deened to contain all Davies J.

such stipulations, provisoes and conditions on the part of Her Majesty
and the lessee and all such exceptions and restrictions as are pro-
vided and contemplated by such regulations.

One of these stipulations and restrictions provides
that the rights granted by the lease extend "only to
the submerged beds or bars below low water-mark"
within the area generally described in the lease.

The petition does not allege that there were any
such-submerged beds or bars within the leased area,
or that, if there were, that the placer miners' grants
complained of covered them or parts of them. I think,
under any circumstances, the absence of such an alle-
gation would be fatal.

But, apart from that altogether, I think the appeal
must fail and the judgment of the Exchequer Court
be confirmed, because of the absence of any allegation
of active interference by or on the part of the Crown
or with its- authority in the doing of the acts com-
plained of by the suppliant.
. He took the lease expressly, as it says, at his own

risk. It covered an area or disconnected areas which
might or might not be capable of being operated. In
my opinion the Crown would not be liable in damages
because some placer miners' licenses granted subse-
quently to such a lease as that of the suppliant over-
lapped or impinged upon some or more of the areas
which suppliant might be entitled to the exclusive
right of dredging in. The suppliant had his remedy
against such placer miners if they interfered with
his prior rights of exclusive dredging in any such

3 7%2
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190.7 areas leased.to him. The Crown did not remove sup-
111LEAN pliant from or interfere with his possession of the

THE aNG. reas demised by the lease. It would be a novel and

Davies J. dangerous doctrine to lay down that the mere giving
-. of a subsequent lease or license to a placer miner

under cover of which the subsequent licensee might
occasion prejudice to a prior grantee entitled the lat-
ter to sue the Crown for all damages he might suffer.
The result in all cases of overlapping, if such a doc-
trine was upheld, would be, I venture to.think, with-
out precedent and productive of the greatest and grav-
est injustice. The lessee would probably conclude that
an action for damages against the Crown in any such
case for alleged damages would be much more profit-
able than carrying on the operation of dredging the
river.

The Crown acts and must necessarily act through
its officers. For their personal wrongdoing it is not
responsible, and I do not see how we could, consistent-
ly with the uniform jurisprudence of this court, hold
the Crown responsible in damages if the officials auth-
orized to act within the law and the regulations, by
error, inadvertence or sheer negligence in violation of
the regulations gave a second lease or license to a
miner the boundaries of which overlapped a prior li-
cense, without any further act or interference by the
Crown.

The remedy of the holder of a legal license again'st
a trespasser or wrongdoer or subsequent lessee of the
lands leased to him is plain. But his rights do not em-
brace a right of action for damages against the Crown
simply and iterely because one of its officials wrong-
fully or inadvertently granted licenses to miners con-
taining descriptions of areas in whole or in part al-
ready granted. Such subsequent licenses to the extent
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that they infringe upon prior legal ones and as against 1
them are simply inoperative and of no legal force. McLAw

V.
In this case it is not alleged that the Crown active- THE KINo.

ly or directly interfered with any rights the suppli- Davies J.
ant had under his grant. It is not alleged that the
Crown gave any special or other authority to the Gold
Commissioner in the Yukon to give placer mining
leases of any part of the area of the river or stream
granted to the suppliant. If it had done so a ques-
tion of its liability would of course have at once
arisen, as it did arise in the case of the Windsor and
Annapolis Railway Co.(1). But no allegation of the
kind is alleged in suppliant's claim demurred to. The
Gold Commissioner who is alleged to have granted the
placer mining leases complained of must be held to
have done so by virtue of his general powers and sub-
ject to the regulations by which he was bound. The
petition does not contain any statement of any special
action, authority given or interference by the Crown
in the matter. If the Gold Commissioner acting under
his general powers and subject to the regulations inad-
vertently or negligently violated these regulations and

gave placer mining licenses on areas previously
granted for subaqueous mining, that would not make
the Crown in any way liable. It would simply be the
tortious act of the Crown's officer for which the Crown
would not be liable.

In the Windsor and Annapolis Railway Case(1),
which I venture to think has no application at all to
this case before us, Lord Watson delivering the judg-
ment of the Privy Council, at page 615, after
reciting the facts shewing that the forcible taking of
possession of the road was not simply the tortious act

(1) 11 App. Cas. 607.
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-ux" of Mr. Brydges alone, as contended for by the Crown,
McLEAN said:

. V.

THEKING. It i8 plain, therefore, that Mr. Brydges acted with the full

Davies J. authority of the Government and merely carried out their instructions
which were issued in the belief that it was within their legal right
to put an end to their agreement with the appellant company.

It is not possible, in my opinion, on the statements
made in the suppliant's petition, to make any such con-
tention with regard to the Gold Commissioner in
this case, and I, therefore, am of opinion that the ap-
peal should be dismissed and the judgment below con-
firmed.

IDINGTON . J. (dissenting).-This is an appeal
from the Exchequer Court against a judgment main-
taining a demurrer to a petition of right.

The petition set forth at length a lease made by
Her late Majesty granting, demising and leasing to
the petitioner

the exclusive right and privilege of taking and extracting by suba-

queous mining and dredging all royal and base metals, other than

coal from the land covered by water * * * commencing at a
stake planted at the mouth of Sulphur Creek, where it empties into
Dominion Creek, thence down stream five. miles.

This grant and demise was made "subject to the

rents, stipulations, provisos and conditions" therein-
after "reserved and contained," and.was to be held for

twenty years from 23rd March, A.D. 1898.
The instrument in the very first sentence of it,

states that it is made

under and by virtue of the regulations of January 18th, 1898, govern-

,ing the issue of leases to dredge for minerals in the beds of rivers in

the provisional district of Yukon.

And immediately following the habendum and red-

dendum clauses were the following provisos:
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Provided always that this demise is subject to all and every the 1907

provisions of the said regulation of January 18th, 1898, a copy of -

which is hereinunder appended and shall be deemed to contain all 4A
such stipulations, provisos and conditions on the part of Her Majesty THE IKING.

and the lessee, and all such exceptions and restrictions as it is pro-

vided or contemplated by the last mentioned regulations, that leases Idington 3.
issued thereunder shall contain which regulations for this purpose

shall be read so that the word "lessee" therein shall be taken to in-

clude the executors, administrators and assigns of the lessee.

* * * * * * * * a * *

Provided further that if in consequence of any cause whatsoever a

lease is found to comprise a portion of a river included in another

lease the lessee whose application was first recorded in the Depart-

ment of the Interior shall take priority. Provided further that Her

Majesty does not in any way warrant that there shall be a sufficient

quantity of water in the said portion of the said river to admit of

operations under this lease, and that the lessee, his executors, ad-

ministrators and assigns shall have no right to compensation should

it be found impossible for that or for any other reason to carry on

such operations, it being hereby declared and agreed that this lease

is taken by the lessee entirely at his own risk.

The regulations thus above referred to and in.

corporated into the lease are set out in the petition. .
Nos. 3 and 4 of the said regulations have an im-

portant bearing on the questions raised herein. They
are as follows:

3. The lessee's right of mining and dredging shall be confined
to the submerged beds or bars in the river below low. water mark,
that boundary to be fixed by its position on the first day of August
in the year of the date of the lease.

4. The lease shall be subject to the rights of all persons who
have received or who may receive entries for claims under the placer
mining regulations.

The second and third paragraphs of the petition

contain the suppliant's grievances, and are as follows:

2. That subsequent to the granting of the said lease, and while
the same was in full force, the Crown, through the Gold Commis-
sioner at Dawson, granted to free miners the said area covered by
said suppliant's lease as placer mining -laims and had placed in pos-
session of same the said placer miners.
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1907 3. Although your suppliant paid a yearly rental as mentioned in
the said lease, at the dates and times mentioned and has demande4

McLEAN possession of said areas mentioned in said lease, and was entitled to

THE KiNG' the same, yet Her Majesty, represented by the Minister of the In-
- terior of Canada, refused to give up the same to your suppliant,

Idington J. whereby your suppliant was deprived of the same by granting of the
same to placer miners and has sustained damages thereby.

The prayer is

that he recover such damages as were sustained by reason of the
lands mentioned in the said lease being granted to free miners as
above mentioned.

A careful consideration leads me to conclude that
the lease gives only that which cannot be granted by
law to others under the placer mining regulations.

I have set forth above the material parts of lease,
regulations and pleading that I think justify my com-
ing to that conclusion.

To discourse upon these extracts to one reading
them with the eyes of a lawyer would seem a waste
of time.

If my conclusion is the result of an erroneous read-
ing I cannot cure it-by more words.

That brings us, however, only part of the way.
The question then arises, do the paragraphs, Nos.

2 and 3 of the petition mean in law more than that
grants to free miners have been made since the lease
was given to the suppliant?

The presumption is in favour of the Gold Commis-
sioner having acted legally. If anything further oc-
curred to rebut this, it should be set forth so that the
court, asked to pass upon this pleading, might under-
stand wherein the officer of the Crown had erred, and
how the Crown might be held responsible for such
error. Much stress has been laid upon the words "the
said area covered by said suppliant's lease."
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It may, for aught set forth in the pleading, have It
been found out on the let of August, 1808, when the MpLEAW

five niles of the river came to be delimited as provided ., j'4,

by the regulation No. 3, that there was then no river; Id 1.
or at all events, no "submerged beds or bars below low-
water-mark," in that part of the river now in question.

The beds in the river may have become subjects
of operation for a placer miner.

How are we to interpret this pleading? Must it not
be against the pleader? If the systems that the names
of Stephen and Mitford respectively stand for are in-
applicable, and ancient rigidity is not to be applied,
surely the pleader must yet set forth his claim with a
reasonable degree of certainty.

If we use the words "area covered by the suppli-
ant's lease" in the popular sense, it might fairly be
read as that area which, at the execution of the lease,
was covered by a large stream and was supposed by
all parties concerned as likely to have on the first of
the then ensuing August a volume of water wherein
dredges might move or be moved about and usefully
operate.

If that is to be taken as the area, meant ix the
pleading, as it reasonably may be in the plain ordinary
meaning, then it may in the legal result have vanished
and given legal place to another use and right that
could legally be created over the same supposed area.

The taking possession, even physical possession, of
the same area might be in such case justifiable. But
the word "possession" does not always in law mean
physical possession.

If we are to read the words "granting" and
"granted" in their original strict legal meaning to-
gether with the meaning that the word "possession" in
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1907 such a connection bore, then it meant anything but
MCLEAN land in possession. It was some incorporeal heredita-

THE KiNG. ment that lay in grant. A reversion for example,

I".ington J. iniglit lie in grant.
.- Such I take it, is all the appellant is strictly en-

titled to claim as the meaning here of the words
"granted * * * possession" in this paragraph 2.

The meaning of the word "possession" being thus
properly restricted, when we are asked, without any
facts set forth in the pleadings to justify us in doing
so, to impute to the officer or officers of the Crown an
improper and illegal course of conduct, the appellant
must fail to derive any benefit from the word "posses-
sion" used in this paragraph.

le fails, if the popular meaning is given some of
the words relied on, and fails when the strictly legal
meaning is given others. And if he can claim through-
out a popular meaning for all he still fails.

Again, paragraph 2 may be fairly read as counsel
for the appellant seemed willing to concede, as if the
word "thereby" had been inserted in the third line
before the words "had placed in possession." The
prayer being only for damages by reason of the lands
* *. * -being granted * * * as above mentioned,

seems to make this clearly so.
Assuming that to be the correct reading, I cannot

find any claim for damages that can be founded on
issuing such a license as a placer miner is entitled to
get--even if over the same area. It would only oper-
ate therein when the appellant's rights, if any, ceased,
and so far as they ceased.

It would be just what the 4th Regulation incorpor-
ated into the lease allowed the Crown to do. The 2nd
proviso above quoted covers what this 4th Regulation
may not in this regard.
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The line of cases cited by appellant's counsel seem 19o7

distinguishable, if not quite inapplicable to such a McLEAN

grant, as this so -called lease more aptly described I TH2G.

venture to think as a license, implies; unaccompanied lain n J.
by any actual physical possession, taken by anybody -

or if supposed to have been taken, yet not shewn to
have been either directed by or adopted by the Crown
in derogation of the appellant's rights.
. Paragraph 3, I think, must fail with paragraph
two for the essential part of it relies on paragraph two
in fising the words

whereby your suppliant was deprived of the same by the granting
of the same to placer miners, etc.

It is useless unless rested upon paragraph two, or
shewn that the Crown was bound to put appellant in
possession. No authority was cited for binding the
Crown, merely by the force of the grant or demise, to
free land granted or demised from mere trespassers.

I would, however, if I found Coe v. Clay, (1), fol-
lowed by Jinks v. Edwards (2) (cited for this purpose
and pressed upon us), at all applicable to this case
and-this instrument (even if treated as far as possible
as a demise) with the implied covenant that word car-
ries with it in a lease, have to consider the force and
binding effect of these cases in relation to.such an in-
terest as created here.

The express language of the first proviso above
quoted, relieves me from all such necessities and con-
siderations. It plainly says that the regulations

shall be deemed to contain all such stipulations * * on the
part of Her Majesty * * * as it is * * * contemplated
* * * that leases issued thereunder shall contain.

(1) 5 Bing. 440.
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190 If It be said that this is reading these words, quoted
MCLAN thus, from the proviso in too literal and narrow a

THE Ke. sense, I say, read them as speaking as part of what

the whole scope and purpose of the instrument ex-Idington J.
- presses, and we are brought back to the regulations

as a whole as expressing what is intended or can be
intended by any instrument made, as I have shewn
this to be, pursuant thereto.

I cannot find in these regulations anything war-
ranting the proposition that the Crown ever undertook
to put the appellant in the physical possession of any-
thing.

I cannot help saying that the omission in the 3rd
paragraph of a date or anything to indicate at what
stage in the order of events the alleged demand was
made, is unsatisfactory and the frame of both para-

graphs 2 and 3, generally embarrassing.
I think the appeal should be dismissed with costs.

DUFF J. concurred with the Chief Justice.

Appeal allowed with costs.

Solicitor for the appellant: D. Donaghy.

Solicitors for the respondent: Chrysler, Bethune &
Larmonth.
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ALEXANDER BLACK (DEFENDANT). .APPELLANT; 1907

*April 5.
AND *May 7.

KATE HIEBERT (PLAINTIFF) ........ .RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH FOR
MANITOBA.

Mortgage-Money advanced to construct buildings-Lien for materi'ls
supplied-Payment to contractor-Transactions in f) and of
mortgagor's rights-Redemption-Costs.

A building and loan company advanced money to an illiterate
woman for the purpose of aiding in the construction of a house
to be erected upon lands mortgaged to it to secure the loan.
The mortgage contained no provision for advances to contractors,
etc., as the work progressed, beyond the following:

"And it is hereby agreed between the parties hereto, that the mort-
gagees, their successors and assigns, may pay any taxes, rates,
levies, assessments, charges, moneys for insurance, liens, costs
of suit, or matters relating to liens or incumbrances on the said
lands, and solicitors' charges in connection with this mortgage,
and valuator's fees, together with all costs and charges which
may be incurred by taking proceedings of any nature in case of
default by the mortgagor, her heirs, executors, administrators
or assigns, and shall be payable with interest, at the rate afore-
said, until paid and, in default, the power of sale hereby given
shall be forthwith exerciseable. And it is further agreed that
monthly instalments in arrear shall bear interest at the rate
aforesaid until paid."

In a suit for redemption,
Held, first, that the clause in the mortgage did not justify the mort-

gagees in making advances to contractors and persons supply-
ing material, without the express order of the mortgagor.

Secondly, that the mortgagees ought not to have recognized an order
in favour of the contractor for the total amount of the loan
when they knew that the contractor had not completed his con-
tract and was, therefore, not entitled to the money when the
order contained no name of a witness, and shewed that the mort-
gagor was unable to sign her name.

*PRESENT:-Fitzpatrick C.J. and Girouard, Idington, Maclennan
and Duff JJJ.
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1907 The payment having been made by the loan company to a lumber
company supplying material to the contractors for the building,

BLACK without the express authority of the mortgagor, and the lumber
1,.

HIEBERT. company having taken an assignment of the mortgage, and at-
tempted to enfo- ce it against the mortgagor th t tran-action was

declared fraudulent as against the mortgagor, and the payment
to the lumber company disallowed.

Held, also, that the only costs the assignees of the mortgage were
entitled to add to the mortgage debt were the costs of an ordin-
ary redemption suit consented to by a mortgagee.

Judgment appealed from varied, and appeal dismissed with costs.

APPEAL from the judgment of the Court of King's
Bench for Manitoba reversing the judgment of Perdue
J. at the trial, whereby the plaintiff's action for re-
demption was dismissed with costs, and ordering that
the plaintiff should be let in to redeem.

The circumstances of the case and the questions
at issue on the present appeal are stated in the judg-
ment now reported.

Hellmuth K.C. for the appellant.
Ewart K.C. for the respondent.

The judgment of the court was delivered by

IDINGTON J.-This is a redemption action in which
the first question to be solved is whether or not the
mortgagee advanced the moneys agreed to be advanced
to an amount greater than fairly covered by the terms
of a tender made the appellant, who is the assignee
of the mortgage.

If these questions are, or either is, resolved in fav-
our of respondent, many others raised need not
trouble us.

The learned trial judge disposed of the questions
raised before him on a ground, I think, untenable in
law.
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The respondent appealed from his judgment to 190

the Court of King's Bench for Manitoba. That appeal BLACK

was allowed by the court and usual redemption judg- HI aT

ment pronounced with some variation as to costs. Tditn J.

The circumstances raising these questions are as -

follows:
The respondent's husband on the 21st October,

1903, applied to the Great Western Permanent Loan
and Savings Co., carrying on business in Winnipeg,
for a loan of $1,500 upon property in Winnipeg, stated
in the application to be owned by him and upon which
were being erected buildings which it was expected,
when completed, would be worth $2,400. Part of the
money, it was stated, would be needed when the roof
was on the building. This application was not coin-
plied with, but a mortgage was arranged for on the
same property for $1,000 which was to be secured by
first mortgage, to be given by the respondent.

I do not find that she signed any application. On
the 28th November, 1903, she executed the mortgage
which is now in question to secure the $1,000. It was
apparently intended to carry out what is appropri-
ately described as a building loan. The mortgage,
however, does not represent what one would expect
to find in such a security. There is no appropriate
provision enabling the mortgagees to advance to con-
tractors and material men, what might be required
for the purposes of paying them, so far as the loan
would extend.

The mortgagees had absolutely no authority to
advance without instructions from the mortgagor, save
that which is contained in the following provision of
the mortgage:

And it is hereby agreed between the parties hereto, that the
martgagees, their successors and assigns, may pay any taxes, rates,
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1907 levies, assessments, charges, moneys for insurance, liens, costs of
'r_ suit, or matters relating to liens or incumbrances on the said lands,

BLACK and solicitors' charges in connection with this mortgage, and valua-

HIEBERT. tor's fees, together with all costs and charges which may be incurred
by taking proceedings of any nature in case of default by the mort-

Idington J. gagor, her heirs, executors, administrators or assigns, and shall be
payable with interest, at the rate aforesaid, until paid and in default
the power of sale hereby given shall be forthwith exerciseable. And
it is further agreed that monthly instalments in arrear shall bear
interest at the rate aforesaid until paid.

The difference between the parties has arisen out
of the combined want of some provision of a more ex-
tensive kind than this; and a want of business methods
in making such advances as were made.

The following copied from appellant's factum is a
statement of the advances claimed to have been made
by the mortgagees upon the mortgage:

A. Dec. 9 To cheque, G. West dues and valuation.
B. " 23 To cheque, W. Higginson...........
C. " 23 To cheque, Wiebe and Jardine .........
D. " 23 To cheque, Standard Sash and Door Facto
E. " 24 To cheque, 1 mos. dues...............
F. " 24 To cheque, Ins. premium ..............
G. " 29 To cheque, Wiebe & Hebert ............
H. " 30 To cheque, Frederick Arnot..........

1904.
J. Dec. 18 To cheque, 1 mos. dues .......... 13.00
K. " 30 To cheque, 2 mos. dues 2nd loan.. 13.00

33.00
8.30

57.00
y. 50.00

13.00
45.00
40.00 signed
22.00 signed

balance)
705.70

(500 new loan
L. Feb. 2 To cheque, F. Wiebe and Jno.

Sharpe .... .... ................ 20.00 signed 1,185 00
M. " 2 To cheque, F. Wiebe & Rat Port-

age Sash Co ... ................ 37.00 signed 1,148.70
N. " 2 To cheque, F. Wiebe & Geo. Black. 30.00 signed 1,118.70
0, May 6 To cheque, Gt. West, 4 mos. dues

1st loan...................... 52.00 1,066.70
P. " 6 To cheque, Gt. West, 4 mos. dues

2nd loan.... .................. 26.00 1,040.70
Q. " To cheque, the Beehive Stores... 35.00
R. " 17 To cheque, John Robertson...... 35.00 970.70
S. " 17 To cheque, 1903 taxes........... 2.25 968.45
T. Nov. 2 To cheque, Alex. Black Lumber Co.414.78 553.67
U. " 2 To cheque, costs of loans ........ 41.25 512.42
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Were such advances, or any of them, and which, 1907

ever properly made on this mortgage? Such are the BLACK
V.

issues raised here. HIEBERT.

It becomes necessary to examine the evidence bear- Idington J.

ing on each item or class.

Part (i.e. $7.00) of A. and all of H.J.M.N. and S.
amounting to $158.25 are admitted to have been pro-
perly paid.

Items B.C. and D. are disputed and we have to
determine whether in fact they were authorized.

To satisfy my mind on this point I have found it
necessary to read nearly all the evidence in the case.
It is conflicting.

A bias appears in each one of the witnesses (except
Mr. Crichton, a solicitor employed by respondent) on
either side of this question.

Interest and hate are both represented.

The only authority for these payments is the fol-
lowing order:

ExirIBr 7.

Messrs. Taylor and Laidlaw.

Please pay to Wiebe and Jardine the proceeds of my loan in the
Great West Permanent Loan & Savings Company, amounting to
$1,000, less costs.
Witness. (Signed)

her
KATE X HIEBERT.

mark.

On the face of this order it is executed, if at all, by
a mark, and there is no attesting witness, though it
evidently was intended there should have been one.
It was drawn up by a clerk in the office of the Loan
Company's solicitors and it is addressed to them.
The Loan Company had then deposited with them $100
of the loan to pay over as needed. They knew respond-

38
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1907 ent to be illiterate, as she had executed the mortgage

BLACK by her mark.
V. The firm of Wiebe and Jardine named in Ex. 7 hadHiEBERTr.

--t the contract to build the house which the respondent
was having built on the mortgaged land, when the
mortgage was executed.

They had got some cash from respondent to begin
with and were entitled to $470 when the roof was on,
but no more until their contract was completed. The
contract never was fulfilled and no other payment ever
fell due. I assume, though it is not clear, that the
roof was on and this $470 due and payable when this
order was written.

The least inquiry then would have disclosed the
fact that not only was $170.00 all that they could be
entitled to but also that material supplied by the
lumber company of which appellant was then presi-
dent remained unpaid to an amount exceeding this
sum.

Evidently an order to pay the sum of $1,000.00
over to Wiebe & Jardine was a thing that should not
have been countenanced by the solicitors under such
circumstances.

Whoever in the solicitor's office drew it and gave
it to Jardine ought in any case to have made clear to
Jardine that he should in dealing with this illiterate
person get a witness to see that before she made her
mark she understood what she was doing.

None of these things that ought to have been done
were done, and thus Exhibit 7 must therefore be sup-
ported by clear extraneous evidence before it can be
relied upon by appellant.

Have we got that?
Upon the best consideration I can give the conflict-

ing evidence on the point I cannot find that what is
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given in support of appellant's contention outweighs 1907

that presented by the respondent. BLACK

Exhibit 7 was taken by Jardine to respondent's HIEBERT.
house about (I infer) four or five p.m. of 23rd Decem- Idington J.
ber, 1904, and he says was there executed, by respond- -

ent in his presence.

He says, of course, that he "explained it to her,"
but when he tells, as he does, that when she had signed
it by making her mark thereto she folded it up and
was putting it away in her cupboard to keep, we can
realize how little his explanation was worth.

She swears she did not understand what she signed,
that she understood it related to a trifling matter of
eight dollars and that on reflection she became doubt-
ful and alarmed and told her husband the same even-
ing.

The story of Jardine rather confirms hers of want
of understanding. The action of herself and husband
going at the earliest practicable moment to a solicitor
to complain and with him to Taylor, the company's
solicitor, and the result shewn below presents further
confirmation. The inherent improvidence of the al-
leged order also tends to confirm an entire want of
understan ding it, when we bear in mind the state of
facts above related.

The witnesses for the appellant swear that she re-
ferred the same evening to having signed an order,
but they each gave varying shades of meaning as to
her understanding of it from that of an order such as
Exhibit 7 is, to an order for some money, or to one for
some part of the loan.

These witnesses belong to one household and are
contradicted by respondent and her husband who were
present on the same occasion.

38%

563



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 They were all at the time friendly. They supped

BLACK together that night, immediately after Jardine got

HIFBET. Exhibit 7 out of her hands.
. The statement, respecting which such diverse stor-

Idington J..
t ies are told, was made on the said occasion of sipping

together.
These witnesses for appellant have quarrelled

since, rather bitterly, with respondent and her
husband.

Wiebe, who is the only one of them swearing to a
definite admission of Mrs. Hiebert, was not bold
enough to maintain such contention, before them, next
morning in Mr. Taylor's office. He seems to have then
assented to their story. Why does he now change?

However all this may be the onus of establishing
"Exhibit 7" as a valid authority rested upon those
setting it up and they have failed to satisfy me of its
validity.

Respondent and her husband accompanied by a
solicitor called next day (24th Dec.) upon Mr. Taylor
to complain of what had taken place.

Wiebe, the partner of Jardine, was also there, and
took part in what followed.

Mr. Taylor on hearing the story very properly can-
celled Exhibit 7.

He then wrote out what is Exhibit 8 in the case,
and had it executed in presence of all parties I have
named as present at this meeting.

This Exhibit 8 is as follows:

EXHrBIT 8.

To the Great West Permanent Loan and Savings Company. pay
the proceeds of current loan from you to me to Cornelius Hiebert and
Franzes Wiebe.

(Signed)
Witness, her
W. Madely Crichton, KATE X HIEBERT.
0. Hiebert. mark.
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It is to be observed that this does not in terms 1907

cover or in any way ratify what had been done under BLACK

Exhibit 7 and cannot in any way be used to justify the HE .

payments of items B. C. D. The cheques for C. and D.p D. Idington J.
were only paid on the 24th and 26th December re- -

spectively.

* It is also to be observed that Taylor, without any
explanation for doing so, retained Exhibit 7 though
cancelled.

In justice to Mr. Taylor, I think he never acted
upon it. I would infer that he gave the cheques an-
ticipating the signature and that somebody in his office
blundered.

I know he puts it in one place as if he were posi-
tive that Exhibit 7 was got b2fore cheques issued.
Other places shew he had no recollection. On such
evidence I would prefer finding that a solicitor or some
one lie was responsible for, committed an error, rather
than impute to him deliberately acting on such a docu-
ment as this Exhibit 7 presents on its face, without in-
quiry and evidence to establish it.

It seems to me that the substituted authority of
Exhibit 8 under the circumstances must be taken as
an ag-reement between all concerned that unless in the
case of some inevitable necessity such as payment of
taxes or expenses the company would not attempt to
deal with the moneys for which they had taken the
mortgage unless by the joint direction of the parties
named in the order Exhibit 8.

I am unable to comprehend why so simple a me-
thod should ever have been departed from, but it was.

It seems as if suggestions of Jardine or of Wiebe
without any reference to Cornelius iiebert or his
sanction were followed by the Loan Company through
Mr. Taylor.
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1907 Items Q. and R. were paid without complying with
BLACK Exhibit 8 and Mr. Taylor in regard to these and simi-

V.
HIEBERT. lar items falls back upon the alleged right he had to

-n ~pay out sums he saw fit for work or material that "had
Idington J.

- gone into the building."

The following evidence given by Mr. Taylor shews
what mistaken notions he had of the law and facts
that should have controlled him:

Q. And beyond what Wiebe told you you don't know whether
that had any relation to the building or not?

A. It is likely I relied on his statement that it was stuff sup-
plied to him.

Q. You got no authority whatever from Hiebert?
A. No.

Cheque referred to marked as Exhibit No. 14.

Q. Now, if it should happen-that cheque (14) was given, I
believe, for material?

A. Yes, he hauled in stome and lime, John Sharpe did, and it was
given for material of some kind.

Q. Now, if it should happen that the contractor would fail in the
construction of his work so that this material man would not be
entitled to the loan (amount) you would still advance the mortgage
money without the authority of the mortgagee, would you?

A. No, Wiebe and Jardine had an order.
Q. No, their order was cancelled and substituted by Hiebert and

Wiebe?
A. I don't think that they could cancel it, and I didn't think so

at the time.
Q. You would not think so, and you did not think so?
A. No, not without Jardine's consent.
Q. And you still acted under the order, Exhibit No. 7, and the

authority therein contained, did you?
A. The thing was a little mixed and we did the best we could

to put the material in to the building.
Q. You still acted under the authority contained in Exhibit 7 ?
A. Yes, still regarded that.
Q. And still acted on the strength of that?
A. Yes.
Q. Don't you recollect both Mrs. and Mr. Hiebert tell you that

she hadn't seen or authorized the order, Exhibit 7?
A. No, I don't recollect of him telling me that.
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Q. Would you say that they did not do so? 1907
A. Oh. I couldn't say that they didn't do that. They were in a B

BLACKgood many times, and had a good deal of conversation.
Q. Don't you recollect Mr. Crichton telling you that Mrs. Hiebert HIEBERT.

had not seen or authorized her mark to be affixed to the first order,
Exhibit 7? Idington J.

A. I think I heard something about it in some way, but I didn't
think there was much in it, though I think she authorized it all right.

Q. You didn't think there was much in it?
A. No.
Q. Your wisdom dictated to you that Mr. Crichton, a solicitor,

and Kate Hiebert the mortgagor, and Cornelius Hiebert her agent,
came to you often and told you that she had neither signed or autho-
rized the signature to Exhibit No. 7, that still you would rise superior
to that, and recognize the orders for the payment of the mortgage
moneys?

A. I considered it a good order.
Q. Notwithstanding what they told you?
A. Yes, but I tried to keep the money going into the building not-

withstanding the difficulties.

Q. You had known that the building was tied up because there
was not sufficient money to complete it?

A. Yes, we got a message that this lien was filed, and of course,
we stopped them.

Q. In respect of the Jardine order, Exhibit No. 7, do I under-
stand from you that you acted on that, notwithstanding that you had
written "cancelled" over the front of it?

A. We continued to put the money into the building at the re-
quest of either Wiebe or Jardine.

Q. Who was really doing the business?
A. Which business?
Q. All, the building.
A. Well, Mr. Wiebe appeared to have the most to do with it,

although Jardine continued to take some interest in it, I don't knozo
how much.

This attitude of Taylor towards the business in
hand is shewn in other parts of his evidence and has
a bearing on nearly all he did including his later deal-
ings with Black and the lumber company, to which I
will presently refer.

His allegation that Jardine did not assent to the
cancellation of Exhibit 7, and substitution therefor
of Exhibit 8, is remarkable. A solicitor should not
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1907 have assumed that the act of one partner could not
BLACK bind the other in a matter of that kind, and should not

HIEBET. have presumed without inquiry, if tempted to so as-

Idington J. sume, that the other partner had complained or had
- a right to complain.

I have not overlooked the clause relative to repairs,
etc., pleaded but not relied on before us.

Needless to say, the facts do not permit of its appli-
cation here.

Item F. is a claim set up of an advance of $45 for
an insurance premium. I infer from the evidence that
this was in respect of an insurance of $3,000. The
application for the loan provided for an insurance of
$1,500. The buildings were expected to be, when fin-
ished, of $2,400 in value. If any such insurance were
procured as $3,000 and this $45 as premium is to be
taken as paid in respect of that insurance, and no
other is shewn, then I have no difficulty in saying that
it was entirely unauthorized. Whatever rights such
insurance may have created between the mortgagees
and the insurance company it is inconceivable that any
such insurance could have enured to the benefit of the
mortgagor.

It was an over-insurance. It was unnecessary, as
the land was worth $400 for the protection of the
mortgagees at the time that it was effected. I do not
think it was warranted as coming within the author-
ity I have quoted. There had been no advance what-
soever made on the faith of this mortgage unless we
are to treat the expenses incidental to the loan as
such.

The item for the reasons I have stated must be dis-
allowed.

There is now item "T." of November 2nd, 1904,
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which is claimed to have been paid by cheque to the 1907

Alex. Black Lumber Co. for $414.78, to be considered. BLAcK
V.The appellant's company had advanced material to EMErT.

the contractors. On their default liens were regis- Idington J.
tered by the lumber company and others.

The respondent attempted to arrange matters by
means of a second mortgage for $500.00 to the loan
company.

There never was anything advanced on this mort-
gage though Mr. Taylor saw fit to blend it with the
account of the first, and thereby made it appear in the
statement as if an advance had been made.

The lumber company on the 2nd February, 1904,
took steps to enforce their lien.

The respondent denied that so much lumber as
claimed had gone into her buildings.

It was the 2nd February, 1905, before judgment
was given, and when credit was given for what re-
spondent, independently of mortgagees, had paid, there
was only $270.00 due by respondent to the contractors.

The mechanics' liens against the property could
not in law exceed what the contractors were entitled
to recover from the owner. This Mr. Taylor admits
was the legal position as he understood it. The re-
spondent had nothing to do with the lumber company
or its claim except in this way.

There might be claims of thousands of dollars
registered. That did not make these claims such liens
as a mortgagee could pay off within the meaning of
above clause I quote.

In October, 1905, the appellant seemed to conceive
that if he could induce the loan company to advance
him on account of his company's claim for lumber they
could charge it up to the loan and then he could buy
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1907 the mortgage; and he accomplished all this, in order,
BLACK as he says, to protect his company. Perhaps he might

V.

HIEBERT. have safely added, by fraud, or force, or both, if need

Idington J.be
S b.The very essence of the scheme was a fraud. It

was designed thus to improperly over-reach the re-
spondent and defeat her right to resist the claims of
her defaulting contractors, by so juggling with figures
and facts as to make the contractors' claim neither
due nor accruing due, wear the appearance of a mort-
gage or part of a mortgage in Black's hands. The rest
of the plan was to rank as a lien holder also, at least
for the balance, to continue this lien suit and rank
with other lien holders, and recover against respond-
ent the $270.00 out of her property.

All the lien holders were entitled to be treated
equally. This appellant and loan company decided to
ignore law and facts.

The October arrangement between the loan com-
pany and the lumber company was unique.

An assignment is made from the loan company to
the appellant of the mortgage and is dated 28th Octo-
ber, 1904. The cheque by which the consideration for
the transfer to Black was paid, is dated 13th October,
1904, by the lumber company for the sum of $1,032,
though no such sum due.

Then a cheque is given to the loan company by Tay-
lor on behalf of the company. It is dated 2nd Novem-
ber, 1904, for $414.78.

It is pretended now, despite the facts I have re-
ferred to, that this was an advance to pay off a lien
held by the lumber company.

It is pretended further, and the evidence of some
gentlemen concerned in carrying the arrangement out
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is, if not expressly so stated, clearly intended to leave 1907

the impression on the mind of the court that the one BLACK

transaction was quite independent of the other; that HIEBERT.

there was no understanding that one would depend laington J.
on the other; and that the appellant was making an -

independent investment of his own. For a time dur-
ing the course of this suit the respondent's claim that
he was merely the trustee of the company of which
he was president was denied. I am glad to say that
this position of denying such trusteeship was not
taken before us. I regret the other as untenable was
not clearly abandoned and these transactions allowed
to stand as they really were.

The whole was simply a dealing between the two
companies whereby the loan company got rid of a
troublesome affair on such profitable terms as it never
could expect otherwise, for no such sum as $1,032 was
due, and the lumber company acquired an instrument
that it was so ill-advised as to suppose would enable
it to crush or squeeze the respondent, and others con-
cerned in the property in question in such a manner as

to promote the recovery, by indirect methods, of what
it claimed to be, but was not, entitled to receive out of
the property.

In pursuit of such purpose, the notice (which
bears date the 4th of November, 1904), of exercising
power of sale was immediately set in motion, and
served on respondent on 11th November, 1904. All
these proceedings, it must be observed, were as need-
less as oppressive.

If there really existed a lien to be enforced the
lumber company could have relied upon that to en-
force their rights and had no necessity to adopt the
circuitous method I have outlined.
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1007 If there was no lien then there was not the slight-
BLACK est ground for the loan company's pretending to pay

HIEBFRT. on account of an advance on the mortgage the cheque

Idington J. for $414.78.
- I do not find that steps were taken by the loan com-

pany to try to verify the question of lien or no lien
or how much it amounted to or if any of it was due
or accruing due. I do not find that anything was done
to find out the relation of the lien holders to each other
or how or in what proportion they might be entitled
to rank or claim; or in any way in short to determine
whether it would be prudent to exercise their alleged
rights as mortgagees under the clause above quoted.

The payment to the lumber company cannot rest
therefore on the right given to pay off liens. It was
not acted upon. It paid off no lien. The $270.00
lien, part of which appellant's company was entitled
to, remained and yet remains.

It was not so intended to pay this $270.00 when
they made the payment. The attempt to set it up now
as discharging a lien is unfounded and is to support a
tainted dealing no mortgagee can maintain.

In some way, I cannot understand how, under an
instrument in the form of this mortgage Mr. Taylor,
the solicitor in acting for the company seemed to
imagine, or desire the court to suppose he imagined,
that the company had a right to pay out of the loan
for anything going into the building, as he phrases
it, regardless of what Exhibit 8 meant, and of whether
a lien existed therefor or not.

It is entirely needless to refute such crude notions
of this loan company's rights under this mortgage and
on the facts surrounding it.

Yet to shew that Mr. Taylor had this view, we have
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only to read his evidence above in which he avows that 1907

he acted under Exhibit 7 and felt he had a right to BLACK
V.rely upon it to justify payments of the kind I refer to, H nT.

long after it had been cancelled by his own hand. Idington J.

I conclude that the alleged advance of $414.78 was -

a mere idle form, indeed a sham, gone through be-
tween Taylor and Black for the respective purposes
I have indicated and, for that and other reasons I have
just given, cannot be treated as an advance on this
mortgage.

If the facts already recited do not establish this,
I may add that I have failed to find any application
beyond the idle form in the way of liquidating the lien
which the lumber company alleged it had.

I have searched in vain for relief respondent got
or any trace of any application of the cheque till after
the appellant had gone through the form of sale under
the power of sale, or before respondent had made her
tender and instituted this action.

It was urged before us that inasmuch as the
learned judge had in the lien action credited this sum
of $414.78 plus something more on the 2nd February,
1905, it must be taken into account in governing this
case launched in 1904.

All I can see in this point is that the appellant in-
stead of awaiting the results of his company's pending
action on the lien, he claims his company had, he
tried by the form I am dealing with to forestall those
who would probably share with him in and for any-
thing the liens attached to.

It is quite impossible to uphold the contention that
the respondent gained, or had reduced for her, any
liability she was under by the application of this che-
que in reduction of the lumber company's lien.
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1907 She was not concerned beyond seeing that the
BLACK $270.00 which was the total amount charged on her

HIEBET. property was not exceeded, and incidentally that the
- court was advised of all she had paid amongst or to

Idington J.
- the lien holders. If any one like the lumber company

for purposes of their own saw fit to reduce their claim
that was none of her business. It only enured to the
benefit of other lien holders, creditors of the contrac-
tors, and not to her in any way. Her property was
only subject to a lien if at all for $270 when this $414.-
78 cheque was handed over and it remains so yet.

If the appellant got hurt in the results it neither
adds to nor subtracts from the proper amount due
under her mortgage.

The result is that the claim of this item "T." must
be disallowed entirely.

The items (as to $26.00) of A. and all of E. J. K. 0.
and P. are without any foundation in law and ought
never to have been claimed, and must be dissallowed.

The notion of a right to charge such an item as
the $26.00 of A. when a mortgage loan has gone
through may be maintainable, yet I think doubtful
unless more expressly provided for than here, but the
charging it up, when a mortgage is executed, and con-
tinuing it there when the whole transaction has fallen
through as here is quite unjustifiable.

The items admitted and tendered are all I can find
due. There is nothing of accounting left to refer but
the computation of interest and fixing the charges
proper to allow in connection with the loan. If the

parties cannot agree the computation must be made
by the officer to whom the matters in question were
referred by the court below, who will have to deal with
subsequent encumbrances and tax costs as dealt with
in the court below.
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As to the absence of the alleged purchaser as a 1907

party there is no difficulty. The purchase was never BLACK
V.

completed by registration, so as to entitle the pur- HIEBERT.

chaser to make any claim that he took anything. Idington J.
The Manitoba Real Property Act makes this plain.

If he has any right it is as against the vendor only.
The title is in the vendor and he is bound to submit to
redemption.

The lis pendens bound all taking under him.
From Bishop of Winchester v. Paine(1) ; to Robson
v. 4rgue(2), where the authorities are reviewed and
thence down, the law has been so. I asked for author-
ity to shew how or why that was not so in Manitoba.
I have not been furnished with any.

I had occasion to review in Syndicat Lyonnais da
Klondylce v. M1IcGrade(3), the authorities preceding
the earlier of those cases, and consider the principles
upon which the proposition I put forward rests.

I have no doubt that these principles are appli-
cable here especially as the lis pen dens is registered in
compliance with the local law.

In the case of a completed sale where it could be
argued that by the exercise of a power paramount to
all such considerations, the title had passed, (if as I
conceive such a case be possible), I would reserve to
myself further consideration of the rule to be applied.

I am disposed to think the court below overlooked
some matters of costs, such as proceedings for sale up
to tender, and imposing on respondent the costs she
has to pay although in result I find of tender being
enough she ought perhaps not to bear the costs.

(1) 11 Ves. 194. (2) 25 Gr. 407.

(3) 36 Can. S.C.R. 251.
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1907 There has been and could be no appeal and I refer
BLACK to these questions only to make clear that no costs ofV.

mEBEBT. power of sale be now allowed.

Idington J. The appeal should be dismissed with costs to be
taxed to and payable to the respondent forthwith
after taxation; and the judgment below varied to de-
clare that such costs and all costs of the appellant
herein or heretofore incurred, beyond the costs of an
ordinary suit for redemption form no part of the
costs of the mortgagee, or which the appellant is en-
titled to add to the sum due under the mortgage; that
the sum due under the mortgage is only the sum of
$180.00 and interest from the 22nd of December, 1904,
together with such reasonable sum not to exceed the
sum of $41.00 as may be due in respect of expenses of
the loan, exclusive of the $7.00 for valuations included
in the above fixed amount; that none of the costs of
the proceedings under power of sale be allowed; and
that the formal judgment of the court below be so
varied as to give effect to these declarations and
directions.

Appeal dismissed with costs.

Solicitor for the appellant: J. R. Haney.

Solicitors for the respondent: Elliott d- MacNeil.
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R. BALDOCCHI ON BEHALF OF HIM- 1907

SELF AND OTHER CREDITORS OF D. APPELLANT; *Mar. 20, 21.

SPADA (PLAINTIFF) *May 7.

AND

D. SPADA AND JOHN GARBORINOI RESPONDENTS.

(DEFENDANTS) ..................... f

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Insolvency-Fraudulent preference-Security to creditor-Knowledge
of insolvency-R.S.O. [1897] c. 147, s. 2, ss. 2 and 3.

G. had assisted S. with loans and also guaranteed his credit at the
Dominion Bank to the extent of $3,000. His own cheque at the
bank having been refused payment until the indebtedness

of S. of $1,900 was settled the latter promised to arrange it
within a month which he did by transferring to G. goods pledged
to the Imperial Bank G. paying what was due to both banks.
Shortly after S. sold out his stock in trade and absconded
owing large sums to foreign creditors and being insolvent. On
the trial of a creditor's action to set aside the transfer to G.
as a fraudulent preference the manager of the Dominion Bank
testified that G.s cheque was not refused from any doubt of
S.'s solvency but because he had heard that S. was dealing with
another bank and he wished to close the account.

Held, Idington and Duff JJ. dissenting, that under the evidence pro-
duced G. had no reason to suppose, when the goods were trans-
ferred, that S. was insolvent and he had satisfied the onus placed
upon him by the provincial statute of shewing that he had not
intended to hinder, delay or defraud the creditors of S.

APPEAL from a decision of the Court of Appeal for
Ontario affirming the judgment at the trial in favour
of the defendants.

The material facts are set out in the above head

*PRESENT: -Fitzpatrick C.J. and Davies, Idington, Maclennan
and Duff JJ.
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1907 note. The trial judge found that Spada was insolvent
BALDOCCHI when he transferred the goods to Garborino but not

SPADA. to the knowledge of the latter and that the transac-
tion was not a fraudulent preference under the On-
tario Act relating to preferential assignments. The
Court of Appeal affirmed his judgment Mr. Justice
Meredith dissenting.

McKay and Gideon Grant for the appellants.
Tytler and R. G. Smythe for the respondents.

The judgment of the majority of the court was de-
livered by:-

MACLENNAN J.-After a full consideration of the
evidence and of the arguments which were addressed
to us, I am of opinion that we ought not to disturb the
finding of the learned judge at the trial, approved by
the full bench of the Court of Appeal, one learned
judge alone dissenting.

The case depends on whether or not the respondent
Garborino, when he entered into the impeached trans-
action with Spada, knew or had reason to believe that
Spada was insolvent or unable to pay his debts in
full.

Spada was an Italian and had been in business in
Toronto for a number of years, dealing in Italian
goods. Garborino was also an Italian, and had been
acquainted with Spada for a number of years, and in
1900 had lent him two sums of $500 each, and in 1901
$1,500, upon note, without security, and in 1902 had
given the Dominion Bank a bond for $10,000 to secure
an account which Spada had opened with that bank.
That bond was replaced by one for $3,000 some time
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in 1904, and this bond and the loan of $2,500 upon 1907
note, continued until the time of the impeached trans- BALDOCCHI

V.action, in July, 1905. Spada's bank account was an SPADA.

active one from $3,000 to $5,000 per month, foreign liaclennan J.
drafts being presented, which were always paid. -

Garborino also had an account in the Dominion
Bank, but at a different branch, and having in the
beginning of June, 1905, issued a cheque for $1,700 on
his account, payment was refused, and upon inquiry
he was informed that his cheque would not be hon-
oured until Spada's account for which they held his
guarantee was arranged. At that time Spada owed
the bank $1,906.25 over and above a sum of $524.75
which was standing at his credit in a savings account
in the same bank. He also had an account with the
Imperial Bank, with a balance at his credit, the pro-
ceeds of a loan of $1,000 made to him upon a ware-
house receipt for goods in the possession of a ware-
houseman named Carrie.

Up to this time, and until the refusal to pay his
cheque, there was nothing to suggest to Garborino,
or any one else apparently, any doubt of Spada's sol-
vency. He was carrying on his business as usual,
with a stock of goods in his store, as he had been do-
ing for years. Nevertheless it was only natural that
Garborino should desire to be relieved from the em-
barrassment occasioned by the refusal of his cheque.
He saw Spada about it and the latter promised to ar-
range the matter in the course of a month. It is not
said that Mr. Ross, the Dominion Bank agent, ex-
pressed to Garborino any doubt of Spada's perfect
solvency, nor that he even entertained any such doubt.
The explanation he gave in his evidence at the trial
of his action in refusing Garborino's cheque was that

3912
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1907 he had heard or suspected that Spada was dealing

BALDOCCHI with another bank, and so he wanted to have his ac-

SPADA. count closed.

Maclennan J. Nothing further occurred until the 10th of July,
- when Spada, as he had promised, proposed to ar-

range matters with Garborino and the bank by a trans-
fer of the goods in the possession of the warehouse-
man Carrie to Garborino if the latter would pay the
balance due to the bank, the goods to be taken as
security for that payment and also for the $2,500 due
to him upon his note.

This was agreed to, and they went together to the
office of the warehouseman. On their way they went
to the Imperial Bank and Spada there obtained a re-
lease of the warehouse receipt held by that bank by
paying off the charge thereon, and taking it to the
warehouseman, had the goods transferred into the
name of Garborino, who gave him a cheque for $1,-
906.25 with which to pay the balance due to the Do-
minion Bank, and which was paid on the same or the
following day.

It is this transaction, whereby Spada gave Gar-
borino security for the sum of $2,500 which was due
to him upon his note, and for the $1,906.25 paid to the
bank, which is attacked as a fraudulent preference.

Now up to the conclusion of that transaction, so
far as appears, there was no knowledge by any one,
but Spada himself, of any debts owing by him other
than those which the transaction settled. The Do-
minion Bank was paid, and Garborino was secured.
The debtor had his stock of goods in his store, and had
a balance of $422 at his credit in the Imperial Bank.

On the following day, however, the 11th of July,
Spada sold out his stock and absconded, and then for
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the first time it became known that he owed very large 1907

sums to persons with whom he dealt in Italy, and was BALDOCCHI
V.

insolvent. SPADA.

. The present action was brought by some of those Maclennan J.

creditors on behalf of themselves and others, and was
brought within sixty days of the transaction im-
peached, by which under the provincial statute, the
onus of proof was cast upon the defendant.

I think the defendant has satisfied the onus cast
upon him by the statute, and that his mental condition
admitted in his evidence is sufficiently explained by
the refusal of his cheque by the bank.

I think the appeal should be dismissed.

IDINGTON J. (dissenting).-This is a creditor's ac-
tion to recover goods preferentially assigned by an
insolvent debtor to a creditor within sixty days before
action and, thus, presumed, by virtue of R.S.O.
(1897) ch. 147, sec. 2, sub-sections 2 and 3, to have
been fraudulent and void as against creditors so
suing.

The first question raised is whether or not respond-
eat can, by merely swearing that he accepted the
transfer only as security for payment of old debts and
did not know of the insolvency or eve thereof, escape
the operation of the Act.

His story is that the larger part of this debt was
represented by an old promissory note of $2,500, on
which interest had accrued and that the transfer was
by way of security only for that and another debt.

The transfer is only evidenced by a misdated in-
voice of the goods made out by the debtor, in his shop,
and in respondent's presence, charging him with the
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1907 goods at fixed prices in detail as if representing an
BAmocmi ordinary sale and that invoice is receipted with

SPA. thanks.

Idinon J. He swears positively, however, that despite the
- form of the transaction and his acceptance of this

receipted account, it was not a sale but only a security
for these debts that was intended.

Courts have been known to hesitate to accept on
such an issue the uncorroborated statement, as this
is, by a party thereto, that a sale in written form was
in fact only intended as security-indeed, it has fre-
quently happened that such statements have been held
not proven. This statement does not rest there. The
sum named as total of the prices fixed for the goods
would not cover the indebtedness sworn to and set
forth in the pleadings. It would fall short about
three hundred dollars.

Yet the respondent tells, under oath, not only that
the transaction was in fact intended as a security, but
that the $2,500 note which was designed by the trans-
action to be secured was on his getting this receipted
invoice given back to Spada and by him torn up. All
this stands uncorroborated by any one or, indeed, in
any way. Who ever heard before this of a creditor giv-
ing up to be torn up the very note for which he was
getting security when the security, by his own evi-
dence, would fall far short of covering the debt.

He had no other security for these debts, if his
st.)ry be true, There was no memorandum of a stated
account. He does not pretend there was any, or any
accounting and balance struck at this time. He had
no voucher to substitute for what this $2,500 note
stood for. True, he produces three withdrawal re-
ceipts on his savings-bank account some years before
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that together amount to $2,500, but nothing appears, 1907

save his oath, that they had aught to do with this al- BAocCHI

leged promissory note-or to connect them with SPA>A.

Spa da. Idington J.
He was an intelligent money-lender as well as

shopkeeper.
We ask, with respect, what security can creditors

have in a statutory presumption created for their pro-
tection, if tales so absurd are to be accepted by courts
to rebut the presumption?

Sir William Scott said over a hundred years ago,
in the case of The "Odin"(1).

It is a wild conceit that any court of justice is bound by mere
swearing; it is the swearing credibly that is to conclude its judg-
ment.

Of course, there are not many men so intelligent
as the one here in question who would venture to
swear to such absurdities.

Stress was laid by the learned trial judge and in
the court below on the confidence the respondent had
placed in his debtor as excusing him.

When we find this giving of security, sale of goods
and sham invoice, all carried out between two old
friends on the day, indeed at the very hour, and in the
place the debtor is arranging for what is admitted to
have been a wretched swindle, under the guise of sale
of his entire stock, by this same debtor, whereby his
other creditors are defrauded, and then the debtor
absconds,-how can we be so cruel, so harsh, as dis-
believe the man who was so trustful and confiding
till the last, as the oath referred to shews?

The confidence began in lending money to, and giv-

(1) 1 C. Rob. 248 at p. 252.
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1907 ing security for his friend and fellow countryman, to
BALPocci the Dominion Bank, which kept a cheque on both by

V.
SFADA. insisting upon the respondent, the wealthier of the

Idington J two, keeping $2,000 within the bank's reach, in their
savings bank branch.

Four years after these loans began and two or
three years after the suretyship, which was rather con-
tinuous and increasing, had began, the respondent at-
tempted to withdraw $1,700 out of the bank but was
refused and was told that the refusal was owing to
Spada, the debtor, having overdrawn his account
$2,400.

He went to see his solicitor. The solicitor went
with him to the bank. The money remained there.
The respondent borrowed elsewhere the $1,700 he had
needed to complete a loan.

It is quite clear the respondent's money in the
bank had become impounded to meet Spada's obliga-
tions and so remained.

Spada, when face to face with his banker 'and
surety on this date, 7th or 8th of June, could do noth-
ing. He did not pretend he could then do anything
save promise, as he did, that in a month's time he was
going to make everything all right.

The result on the mind of the respondent, he states
thus:

253.-Q. You understood from that that he couldn't settle then;
that he was hard up?

A. I got kind of funny after him.
254.-Q. You got kind of afraid?
A. Yes.

Respondent waited, perhaps nervously, the expira-
tion of that month. Meantime, once or twice, when
Spada, who had come to spend most of his time in
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New York and Buffalo, was home, the respondent saw 1907

him and was again assured by Spada, "he would be BALDocCHI

all right." SPADA.

Why, if he had confidence, did he require these d

re-assurances? Like a shrewd, sensible man, he ac-
cepted them, but felt as above quotation describes.

The very day, though a Sunday, the month had ex-
pired, we find him, I take the liberty of thinking, still
"funny" and "afraid," looking up Spada, telling him
"about this account." And he said: "Come in to-mor-
row and I will settle everything."

No explanation was given of how. But he went and
saw him, Monday, 10th of July, and was told as fol-
lows:-

Q. Then did you go to see him?
A. Yes. I went down and saw him at his shop and he told me

that, if I lent him about $1,900, he would give me enough of goods
to settle everything he owed me; and I said, "all right." He said
he would give them to ia- to be security. He said they were some
goods he had down to the storage. I said-"all right, I would do
that."

It was arranged, after some delays, that the ware-
houseman should give a receipt providing for delivery
to respondent of all the goods now in question but
seventy-five baskets of cheese expected in but not yet
in the warehouse, and for those an order was given
to respondent by Spada. Then, the same day, they
went to the shop of Spada and the transaction took
the form of the invoice I have referred to.

The goods were in bond. The duties were unpaid.
The first delivery, ex-warehouse, to respondent was on
25th of July. The account for these duties is dated
13th July, charged Spada and so marked paid. Re-
spondent paid them. What do these things mean?
Are we to accept the giving up and tearing up of the
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note, if unpaid, and these duties unpaid, as only
marks of confidence?

I cannot find a word of evidence to say how the
customs dues were agreed to be paid. Nothing explains
this custom house part of the dealing. Nothing in it
renders the story of giving up and tearing up of the
note more credible.

The next day, after exchanging receipted invoice
and note as stated above, they went to the bank, and
Spada paid $500 cash and respondent $1,906.25 out
of money he had in the bank. Several minor errors are
made by the learned trial judge in regard to the de-
tails of the transaction and customs duties which I
pass by.

I, with every respect, venture to suggest that there
is error of a radical kind in the learned trial judge's
treating the advance out of the impounded money as a
fresh loan to Spada and a badge of confidence on re-
spondent's part. It seems to me this false assumption
tainted the whole results.

The cheque or form does not alter the real essence
of the dealing.

It was, as the banker swears, a substitution. En-
forced loans of that kind are not of much value as a
mark of confidence in the solvency of one's debtor and
much less so when we find them preceded by a month's
waiting to get from the debtor what was got here.

It was only after a month, I surmise, of feeling
"funny" and "afraid" that the respondent felt con-
strained to accept such goods as he did not want and
could not handle, and make the best of things. How
changed from the course of four or five years of deal-
ing without security. Why was there such a change?

This presents a record I regret to see stand to be
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accepted as a test of how the presumption in question 1907

can henceforth be rebutted. BALDOCCHI
V.

The following remarks, on pages 290, 291 of the SPADA.

judgment in the case of The National Bank of Aus- Idington J.
tralasia v. Morris (1), are in point.

Their lordships conceive that if the creditor who receives pay-
ment has knowledge of circumstances from which ordinary men of
business would conclude that the debtor is unable to meet his lia-
bilities, he knows, within the meaning of the Act, that the debtor
is insolvent, * * * . What have the defendants to set against

this strong evidence that the insolvency of Braun was apparent to
them? First; that Balfour states that he did not believe or sus-
spect that Braun was insolvent. We need not inquire nicely whether
Balfour used the term "insolvent," as is suggested by a subsequent
passage in his evidence, in a sense compatible with Braun's ina-
bility to meet his engagements. It is sufficient that he knew the
facts which ought to have shewn clearly enough that Braun could
not do so.

The presumption adds force to them.
I think the appeal should be allowed with costs.

I would modify somewhat the suggestion of Mr. Jus-
tice Meredith as to an allowance he suggests to the
respondent, (but as the result is the appeal is to be
dismissed, I need not say more), the learned judge
who in the court below took substantially the same
view as I do of the case.

DUFF J. concurred with His Lordship Mr. Justice
Idington.

Appeal dismissed with costs.

Solicitors for the appellants: Johnston, McKay, Dods
& Grant.

Solicitor for the respondents: John Tytler.

(1) (1892) A.C. 287.
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1907 FREDERICK T. ANDREWS (DE-A
*April4. FENDANT).........................
*May 7.

AND

ANGELO CALORI (PLAINTIFF) ...... .RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Vendor and purchaser-Sale of land-Formation of contract-Con-
ditions-Acceptance of title-New term-Statute of Frauds-
Principal and agent-Secret commission-Avoidance of contract
-Fraud-Specifc performance.

While A was absent abroad, B assumed, without authority, to sell
certain of his lands to C and received, from 0, a deposit on
account of the price. On receipt of a cablegram from B, noti-
fying him of what had been done, but without disclosing the
name of the proposed purchaser, A replied, by letter, stating
that he was willing to sell at the price named, that he would
not complete the deal until he returned home, that the sale
would be subject to an existing lease of the premises and that
he would not furnish evidence of title other than the deeds that
were in his possession, and requesting B to communicate these
terms to the proposed purchaser. On learning the conditions,
C, in a letter by his solicitors, accepted the terms and offered
to pay the balance of the price as soon as the title was evidenced
to their satisfaction. In a suit for specific performance,

Held, that the correspondence which had taken place constituted a
contract sufficient to satisfy the requirements of the. Statute of
Frauds, that the words "so soon as title is evidenced to our
satisfaction," in the solicitors' letter accepting the conditions,
did not import the proposal of a new term and that A was
bound to specific performance.

Held, also, that an arrangement, unknown to A and made prior to
the receipt of his letter, whereby B was to have a commission
on the transaction from C, could not have the effect of avoid-
ing the contract, as B was not, at that time, the agent of A for
the sale of the property.

Judgment appealed from (12 B.C. Rep. 236) affirmed.

*PRESENT:-Fitzpatrick C.J. and Girouard, Davies, Idington and
Maclennan JJ.
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1907APPEAL from the judgment of the Supreme Court -
of British Columbia (1) affirming the judgment of ANDREWS

Morrison J., at the trial, which maintained the plain- CALouI.

tiff's action for specific performance with costs.

The case is stated in the judgment of the court, by
His Lordship Mr. Justice Maclennan, now reported.

Nesbitt K.C. and G. H. Cowan K.C. for the appel-
lant. There was no concluded agreement with the
plaintiff by the defendant or his agent, thereunto duly
authorized, or any memorandum in writing sufficient
to satisfy the requirements of the Statute of Frauds.
Hussey v. Horne-Payne(2) per Cairns L.C., at page
849. The whole correspondence must be looked at;
North-West Transportation Co. v. McKenzie(3).
The letter stating his lowest price to be "thir-
teen thousand net" does not confer power upon the
agent to enter into a contract for sale; Hamer v.
Sharp(4) per Hall V.C., at page 55; Ryan v. Sing(5);
Vilde v. W1alson (6) ; Wilkinson v. Stringer(7) per

Turner V.C. The unauthorized contract by a person
assuming to act as an agent cannot be confirmed in
part and repudiated in part, it must be confirmed as
a whole; see remarks by Ellenborough L.J. in Hovil
v. Pack(8), also Cornoal v. Wilson(9) per Hard-
wicke L.C.; and Rader's Administrator v. Maddox
(10). The defendant was ignorant of the terms and
of the parties to the contract. Ban que Jacques-Car-
tier v. Ban que d'Epargne de la cit6 et du district de

(1) 12 B.C. Rep. 236. (6) 1 L.R. Ir. 402.
(2) 48 L.J. Ch. 846; 4 App. (7) 16 Jur. 1033.

Cas. 311. (8) 7 East 104.
k3) 25 Can. S.C.R. 38. (9) 1 Ves. Sr. 509.
(4) 44 L.J. Ch. 53. (10) 150 U.S.R. 128.
(5) 7 O.R. 266.
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1907 Montrial(1). The court will refuse a decree for spe-
ANDREWS cific performance where there is merely a treaty in

CALOr. view of a future contract; Huddleston v. Briscoe (2)
- at pages 591-2; Stratford v. Bosworth(3); Harvey v.

Facey(4); and there was no unqualified acceptance,
Dyas v. Stafford(5); Holland v. Eyre(6) ; Honey-
man v. Marryatt(7); Crossley v. Maycock(8) ; Cul-
verwell v. Birney(9); McIntyre v. Hood(10) ; Winn
v. Bull(11); Hudson v. Buck(12).

There is no evidence to identify the proposed pur-
chaser and the letter from the plaintiff's solicitors
treated the matter as incomplete; parol evidence can-
not avail, in such a case, to shew a completed con-
tract; Champion v. Plummer(13) per Mansfield L.J.
The alleged contract does not state who are the con-
tracting parties. See also Smith v. Surman(14)
White v. Tomalina (15) ; McIntosh v. Moynihan (16)
per Burton J. at page 242. There could be no un-
qualified acceptance where the new term was pro-
posed "subject to evidence of title being approved."
Hussey v. Horne-Payne(17) per Jessel M.R. at page
752; Quce's College v. Jayne(18). Moreover this
acceptance was written by the solicitors without
authority from the purchaser; Smith v. Webster(19).
Negotiations as to a completed contract were post-

(1) 13 App. Cas. 111. (12) 7 Ch. D. 683.
(2) 11 Yes. 583. (13) 8 R.R. 795; 1 Bos. & P.
(3) 2 Ves. & B. 341-5. (N.R.) 252.
(4) (1893) A.C. 552. (14) 33 R.R. 259; 9 B. & C.
(5) 9 L.R. Ir. 520. 561.
(6) 2 Sim. & St. 194. (15) 19 O.R. 513.
(7) 6 H.L. Cas. 112; 21 Beav. (16) 18 Ont. App. R. 237.

14. (17) 8 Ch. D. 670; 47 L.J.
(8) L.R. 18 Eq. 180. Ch. 751.
(9) 14 Ont. App. R. 266. (18) 10 Ont. L.R. 319.
(10) 9 Can. S.C.R. 556. (19) 3 Ch. D. 49.
(11) 7 Ch. D. 29.
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poned until the defendant's return home, and the 1907

negotiations shew changed terms of payments and as ANDREWS

to defendant being relieved from payment of rates CA IOBI.

for local improvements. Bristol C. & S. A~irated -

Bread Co. v. Magys (1) per Kay J. at pages 624-5;
Joncs v. Victoria Gracing Dock Co.(2) per Lush J.
at page 223; Jercis v. Berridge(3) per Selborne
L.C.; Harris v. Robinson(4) ; Coventry v. McLean
(5) ; Goring v. Vash(6) per Hardwicke L.J. at page
188; Powell v. Lloyd (7).

There was still a dispute between the parties and
too much uncertainty to justify a decree for specific
performance; Pearce v. Watts (8) ; Rum mens v.
Robins (9) ; Clowes v. Higginson (10) ; Griffin v. Cole-
man (11).

The stipulation for a secret commission disentitles
the plaintiff to the decree. Panamta, etc., Telegraph
Co. v. India Rubber, Gutta Percha &- Telegraph Works
Co.(12) per James L.J. at page 125; Ex parte Ben-
nett(13) per Eldon L.C.; McElroy v. Jaxwell(14);
Marsh. v. Buchain (15) ; Powell & Thomas v. Jones &
Co. (16) ; Andrews v. Ramsay & Co. (17) ; Kersteman
v. King(18).

The fact that a "net" fixed price was secured does
not prevent the arrangement for a secret commission

(1) 44 Ch. D. 616. (11) 28 L.T. 493.
(2) 46 L.J.Q.B. 219. (12) 10 Ch. App. 515: 45 L.J.
(3) 42 L.J. Ch. 518. Ch. 121.
(4) 21 Can. S.C.R. 390. (13) 10 Ves. 381.
(5) 22 O.R. 1. (14) 101 0Mo. 294.
(6) 3 Atk. 186. (15) 46 N.J. Eq. 595.
(7) 31 R.R. 598; 2 Y. & J. 372. (16) (1905) 1 K.B. 11.
(8) L.R. 20 Eq. 492. (17) (1903) 2 K.B. 635.
(9) 3 DeG. J. & S. 88. (18) 15 C.L.J. 140.
(10) 1 Ves. & B. 524.
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1907 from operating as a fraud; Fish v. Leser(1); Bartram
ANDREWS & Sons V. Lloyd(2) ; Manitoba & North-West Land

CALORI. Corporation v. Davidson (3). Plaintiff's course could
only be justified by actual disclosure; Grant v. Gold
Exploration, etc., Syndicate(4) per Collins L.J. at
page 158; Shipway v. Broadwood(5).

Ewart K.C. and Bird for the respondent. The de-
cision in Hussey v. Horne-Payne (6) is not in point.
There the agreement was clearly conditional. That
case was also disapproved in Chippenfield v. Carter
(7) per Wright J. at page 488. See also Hack v. Lon-
don Provident Building Society (8). Neither is it
binding on this court in the construction of the docu-
ments now in question. Grey v. Pearson (9) at pages
106 and 108; Rossiter v. Miller(10) at page 1152.

As to the Statute of Frauds, a writing need not
have as its object the attesting of an agreement. In re
Hoyle (11) at pages 98, 99, 100. Nor need the agent's
authority entitle him to sign a record of contract.
It is sufficient if the agent had authority to sign a mem-
orandum for any purpose. There is, in the cablegram
and letter a description sufficiently identifying the
purchaser who offered $13,000 net and paid $500 on
account of purchase price. Rossiter v. Miller(10) per
O'lagan L.J. at page 1147, and Blackburn L.J. at

(1) 69 Ill. 394. (6) 8 Ch. D. 670.
(2) 20 Times R.L. 281. (7) 72 L.T. 487.

(3) 34 Can. S.C.R. 255. (8) 23 Ch. D. 103, at p. 111.
(4) 69 L.J.Q.B. 150. (9) 6 H.L. Cas. 61.
(5) (1899) 1 Q.B. 369; 68 (10) 3 App. Cas. 1124.

L.J.Q.B. 360. (11) (1893) 1 Cb. 84.
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page 1153. See also Carr v. Lynch(1) and Ryan v. 1907
United States (2). ANDREWS

As to the contention that the plaintiff's name does conI.

not appear in the contract; (1) in the receipt for the

$500 the plaintiff's name does appear; (2) it also ap-

pears in the receipt given for title deeds, which car-
ries the signature of the defendant himself.

Upon the questions of law involved the following
cases are cited; Newell v. Radford(3); Hood v. Lord

Barrington(4) ; Sale v. Lambert(5) ; Commins v.

Scott (6) ; Catling v. King (7) ; Sarl v. Bourdillon(8);
Barkworth v. Young(9); Parton v. Crofts(10).

Two papers may, by intrinsic evidence with the

aid of parol evidence of surrounding circumstances,
be connected to constitute a memorandum; Ridgway
v. TVharton(11); Campbell on Sale(12); Buxton v.
Rust (13) ; Long v. Millar (14) ; Shardlow v. Cotterell

(15); Cave v. Hastings(16); Craig v. Elliott(17).
The reference to production of a title satisfactory to
the solicitors does not import the proposal of a new
term. It is a mere matter of detail.

The rule is even more elastic where it is merely
required to supplement an incomplete memorandum,
signed by the party to be charged, with another also
signed by him. It is sufficient here if they can with
reasonable certainty be construed as relating to one

(1) (1900) 1 Ch. 613. (10) 16 O.B. (N.S.) 11.
(2) 136 U.S. 68. (11) 6 H.L. Cas. 238.
(3) L.R. 3 C.P. 52. (12) 2 ed. p. 309.
(4) L.R. 6 Eq. 218. (13) L.R. 7 Ex. 1.
(5) L.R. 18 Eq. 1. (14) 4 C.P.D. 450.
(6) L.R. 20 Eq. 11. (15) 20 Ch. D. 90.
(7) 5 Ch. D. 660. (16) 7 Q.B.D. 125.
(8) 1 C.B. (N.S.) 188. (17) 15 L.R. Ir. 257.
(9) 4 Drew 1.

40
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1907 transaction. Allen v. Bennett (1) ; Western v. Rus-
ANDREWS sell (2); Warner v. Willington (3); Baumann v.
cmAx. James(4) ; Studds v. Watson(5); Oliver v. Hunting

(6). It is sufficient if the name of the agent appears
on the receipt for the deposit instead of that of the
vendor. Smith v. Brentnell(7). The names of the
parties need not all be in the same document. War-
ner v. Willington(3) at p. 533; Buxton v. Rust(8).
The contract need not be in writing; only the evidence
of the contract is required to be in writing. The docu-
ments may be written alio intuito; Jones v. Victoria
Graving Dock Co.(9).

As to the arrangement for commission, there was
nothing concealed in the action of the plaintiff; the
defendant expressed no surprise at what he was told;
he knew very well that he had himself provided for
the payment to the agent; and he went on with the
necessary preparations for closing the transaction
after the plaintiff had told him of the payment to the
agent. All cases re secret commission are dependent
on fraud as an element of the defence. It must be
proved. None here exists on the facts. Where con-
cealment does not exist no secret about the commis-
sion can be pretended. Cavendish-Bentinck v. Fenn
(10) ; Corporation of Salford v. Lever (11).

The following authorities are also referred to:
Panama, etc., Telegraph Co. v. India Rubber, etc.,
Co.(12); Ex parte Bennett(13).

(1) 3 Taunt. 169. (8) L.R. 7 Ex. 1.
(2) 3 Ves. & B. 187. (9) 46 L.J.Q.B. 219.
(3) 3 Drew 523. (10) 12 App. Cas. 652.
(4) 3 Ch. App. 508. (11) (1891) 1 Q.B. 168.
(5) 28 Ch. D. 305. (12) 10 .Ch. App. 515.
(6) 44 Ch. D. 205. (13) 10 Vesey 381.
(7) (1888) W.N. 69.
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The judgment of the court was delivered by 1907
ANDREWS

V.
MACLENNAN J.-I am of opinion that this appeal CALOR.

fails. The action is by the respondent Calori against Maclennan J.
the appellant for the specific performance of an al- -

leged contract of sale by the appellant to the respond-
ent of a parcel of land in Vancouver.

The respondent succeeded at the trial and also in
an appeal taken to the Supreme Court of British
Columbia, Irving J. dissenting, and the present appeal
is from the judgment of the Supreme Court.

The question in the case is whether there was any
contract between the parties, and whether there was
a sufficient memorandum thereof signed by the appel-
lant to support the action.

The appellant was a business man resident at Van-
couver, and owning property there, but when the ma-
terial acts bearing upon the case occurred, was absent
in England.

The respondent, Calori, was a hotel proprietor in
Vancouver, and a firm of W. A. Clark & Co. were land
agents, also in Vancouver.

On the sixth of January, 1905, Clark & Co. (whom
I shall hereafter call Clark), without any authority
from either Andrews or Calori, cabled Andrews in-
quiring lowest price for the lot in question, and re-
ceived an answer on the 9th of January, "thirteen
thousand net." He then went to Calori and proposed
to him to buy at that price, but Calori refused, offer-
ing to give twelve thousand. Thereupon, Clark, on
the same day, cabled to Andrews-"Best offer I can
get $12,000 net to you; can I accept?"

To this Andrews made no reply, but between that
date and the twenty-fifth of January, Clark managed

40Y2
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1907 to work Calori up to the $13,000 mark, and, on that
ANDREWS day, Calori paid Clark $500 and obtained from him

V.
CALOI. a receipt in the following terms:-

Maclennan J. Received from A. Calori the sum of $500, five hundred dollars,
deposit on lot 24, block 8, D., 196, on purchase price of $13,000 (net
to F. T. Andrews), subject to confirmation of owner. Title being
satisfactory.

That was a strange, bold thing to do, inasmuch as
he had no authority of any kind whatever from An-
drews to do anything of the kind. I think that Cal-
ori's evidence, as well as the form of the papers, shews
that Clark had no authority from Calori either, and
was not his agent.

Having given Calori that receipt, he cabled to An-
drews the same day, as follows:-

Sold lot 24, block 8 196, thirteen thousand dollars net you de-
posit paid by client $500 confirm cable.

Up to this point, neither Calori nor Andrews had
signed anything which could be called a contract, or
a memorandum of a contract, nor had anything been
signed by any agent on behalf of either of them.
Clark had assumed to sign the receipt as if he had
authority, but he had none.

Nevertheless, the effect of paying the $500, and tak-
ing the receipt which he had taken was a verbal offer
by Calori to buy the land from Andrews for $13,000.

Andrews answered Clark's cable of the 25th of
January, on the 27th, saying, "writing acceptance,"
and he followed that by a letter to Clark on the 2nd of
February.

When writing this letter, Andrews knew that there
was a certain person who was willing to buy, at
$13,000, and also had actually paid a deposit of $500.
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That person, however, had signed nothing, and even 1907

his name was not known to him. But his identity ANDREWS
V.

and name were not uncertain. Both were known to CALORI.

Clark. Maclennan J.
The letter was as follows:-

February 2nd, 1905.
Messrs. Clark & VanHouten,

Vancouver, B.C.
Dear Sirs:-

I am in receipt of your cablegram dated January 26th, offering
me $13,000 cash for my property on Hastings street, lately occupied
by McKay as a hardware store. I answered your cable (writing
acceptance), my reason for doing this was I wanted it understood
distinctly that I could not complete the deal until I returned, which
may not be until April. It would be impossible to close before as
the title deeds belonging to the property were left in Toronto. I
will accept the offer on the following terms, that is, the adjustments
to be calculated to the first of April. After that time the purchaser
can collect the rents. The premises are leased for a year from last
fall.

Kindly make it known to the purchaser so that there will not be
any misunderstanding, be sure and tell the purchaser that I cannot
give him possession of the premises, he will simply have to accept the
present tenant, of course, I accept the thirteen thousand net, cash
offer with the understanding that I am not to be called upon to
produce or procure any title papers other than those in my posses-
sion, no doubt youhave explained all the details to your client.

I may state that the title to the Hastings street property was
accepted by Davis, Marshall & MacNeill acting for Hull.

Kindly write and let me know if your client accepts these terms,
as other parties have written and cabled me for price.

Your prompt attention will greatly oblige.

Yours truly,

F. T. ANDREWS.

Now this letter is a distinct offer to sell the land
in question, on certain specified terms and conditions,
for $13,000 net cash, to the person who had paid the de-
posit of $500. It was written to Clark with a request
that it should be communicated to that person, and
Clark is requested to inform him whether the terms
are agreed to.
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1907 The letter was received by Clark and communi-

ANDREWS cated to Calori, who agreed to the altered terms, and

CALORI. immediately instructed his solicitors to comminicate

Macan J that to Clark, which they did by letter of 22nd Febru-
- ary. Clark communicated this to Andrews by letter of

the 23rd February, for the first time disclosing to An-

drews the purchaser's name.

I think it is clear that, on receipt by Andrews
of this letter of 23rd February, there arose a

complete contract of sale and purchase between the
parties, sufficient to satisfy the requirements of the

Statute of Frauds, subject to a question arising upon

certain words contained in the solicitors' letter of the
22nd of February.

That letter was as follows:-

Find enclosed herewith copy of letter of F. T. Andrews to you in

regard to the sale of his Hastings street property to Mr. Calori. We

have retained the original letter pursuant to yous kind permission
and will thank you to confirm the terms suggested by Mr. Andrews
to him by letter. It will be quite satisfactory to Mr. Calori to take

the property over, subject to the tenancy, and so far as the question
of title deeds is concerned, we accept unreservedly the stipulations
made by Mr. Andrews. We are ready, at any minute, to pay this
money over to Mr. Andrews as soon as proper title is evidenced
to our satisfaction, and we shall be obliged if you will ask Mr.

Andrews to have such title deeds as are in his possession forwarded
here with a solicitor's abstract to enable us to examine into the title

fully.

And it is urged that the words "so soon as proper
title is evidenced to our satisfaction" are a new stipu-

lation or condition of the contract proposed on behalf

of the plaintiff, and which was never assented to by
the defendant in writing.

I am unable to assent to this view of those words.

The two letters must be read together.

The defendant had stipulated that the sale should
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not be completed until the first of April, after his re- 1907

turn from England. His title deeds were in Toronto, ANDREWS

and he is not to be called upon to produce any title c *
papers other than those in his possession. He wants -Maclennan J.
to have no trouble searching for or producing title -

papers not in his possession. That stipulation would
clearly not oblige the purchaser to accept a bad or de-
fective title, but, if accepted simpliciter, it might leave
room for a contention that the purchaser had agreed
to accept such title as might be shewn by the vendor's
deeds and papers when produced, even if defective.
To guard against any inference or contention of that
kind the solicitors say, the money is ready, let 3Mr.
Andrews send forward his deeds and the title papers
in his possession. But, if these deeds and title papers
do not disclose a good title, we must still be satisfied
that it is good. I think the words which follow shew
that is all that was meant. They ask for his deeds and
a solicitor's abstract "to enable them to examine into
the title fully."

The sense in which these words were used is also
illustrated by the language used by the same solici-
tors in their letter to the defendant of the 31st Janu-
ary. Their words are:-

If the title as disclosed is satisfactory, there will be no delay.

In the case of Hussey v. Horne-Payne(1), a simi-
lar question arose, the words used in that case being
"subject to the title being approved by our solicitors."
The Court of Appeal(1) held that these words were a
new term. That was, however, dissented from in the
House of Lords(1) Cairns L.C., at pp. 321-2, concur-

(1) 8 Ch. D. 670; 4 App. Cas. 311.

R
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1907 red in by Lords Selborne and Gordon, and although

ANDREWS the judgment was affirmed in other grounds, must
V. be deemed to be overruled. Hack v. London Provid-

CAr oaI.

Maclennan ent Association(1), in the Court of Appeal.
- It was also contended that the parties did not re-

gard the terms of the contract as completely settled
by the letter of the 23rd of February, but entered
upon a further discussion of terms.

I do not think that anything which is shewn to
have occurred can be regarded as a waiver of the con-
tract which had been deliberately made, or as having
opened the negotiations de novo.

Some argument was also made upon the fact that
Clark received a commission from Calori of $200 upon
the transaction. If Clark had been the defendant's
agent for sale, at that time, such a payment would
have been a bribe and a fraud upon the defendant. 1
Dart on Vendors and Purchasers, page 214, and cases
there cited. But Clark was not then the defendant's
agent for sale, nor did he act for him at any time,
until he was requested to communicate to the plaintiff
his letter of the 2nd of February.

The appeal should be dismissed.

Appeal dismissed with costs.

Solicitors for the appellant: Cowan & Reid.

Solicitors for the respondent: Bird, Brydone-Jack &
McCrossan.
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JAMES CONMEE (DEFENDANT) ....... .APPELLANT; 1907

AND *Mar. 21, 22.
*May 7.

THE SECURITIES HOLDING
COMPANY AND A. E. AMES AND RESPONDENTS.

COMPANY (PLAINTIFFS) ..........

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Broker-Stock-Purchase on margin-Pledge of stock by broker-
Possession for delivery to purchaser.

C. instructed A. & Co., brokers, to purchase for him on margin 300
shares of a certain stock, paying them $3,000, leaving a balance
of $6,225 according to the market price at the time. A. & Co.
instructed brokers in Philadelphia to purchase for them 600
shares of the stock, paying $9,000, nearly half the price, and
pledged the whole 600 for the balance. The Philadelphia brokers
pledged these shares with other securities to a bank as security
for indebtedness and later drew on A. & Co. for the balance due
thereon, attaching the scrip to the draft which was returned
unpaid and 475 of the 600 shares were then sold and the re-
maining 125 returned to A. & Co. In an action by the latter to
recover from C. the balance due on the advance to purchase the
'shares with interest and commission:

Held, reversing the judgment of the Court of Appeal (12 Ont. L.R.
435, affg. 10 Ont. L.R. 159), Fitzpatrick C.J. dissenting, that
the brokers had no right to hypothecate the shares with others
for a greater sum than was due from C. unless they had an
agreement with the pledgee whereby they could be released on
payment of said sum; that there never was a time when they
could appropriate 300 of the shares pledged for delivery to
C. on paying what the latter owed; and that, therefore, they
were not entitled to recover.

The bought note of the transaction contained this memo: "When
carrying stock for clients we reserve the right of pledging the
same or raising money upon them in any way convenient to us."

Held, per Davies and Idington JJ., that this did not justify the
brokers in pledging the shares for a sum greater than that due
from the customer.

*PRESENT: -Fitzpatrick C.J. and Davies, Idington, Maclennan
and Duff JJ.
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1907 Per Duff J.-That the shares were purchased before this note was
delivered, and it could not alter the character of the authority

CONMEE conferred on the brokers; and that no custom was proved which

SECURITIES would modify the common law right and duties of the brokers
HOLDING CO. and their customer in the transaction.

(Leave to appeal to Privy Council was refused.)

APPEAL from a decision of the Court of Appeal
for Ontario (1) affirming the judgment of a Divisional
Court(2) in favour of the plaintiffs.

The material facts are stated in the above head-
note and fully set out in the several opinions of the
judges on this appeal.

C. Millar, for the appellant. The brokers did not
execute the order to buy the stock. They cannot be
allowed to substitute their personal liability for the
security to which appellant is entitled. DosPassos
on Stock Brokers(3) ; Cox v. Sutherland(4) ; Mara v.
Cox(5); Douglas v. Carpenter(6) at page 333.

By placing appellant's order joined to orders from
otlier customers with the brokers in Philadelphia no
privity was created between the appellant and the
sbllers of the stock. Robinson v. Mollett (7) ; Beckhu-
sonl 4 Gibbs v. Hamblet(8).

From the time the stock was purchased it was al-
ways pledged by Ames & Co. for more than was due
from. appellant.

Tilley, for the respondent. Brokers are entitled to
be indemnified against loss incurred in properly carry-

(1) 12 Ont. L.R. 435. (5) 6 O.R. 359.
(2) 10 Ont. L.R. 159. (6) 17 App. Div. N.Y. 329.
(3) 2 ed. p. 206. (7) L.R. 7 H.L. 802.

(4)-24 Can. L.J. 55; Cout. (8) [1900] 2 Q.B. 18.
Dig. 214.
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ing out the customer's orders. Duncan v. Hill(1); 1907

Thacker v. Hardy(2); Forget v. Ostigny(3). And CONMEE

such right is not lost by wrongful termination of the SECU ITIES

contract by the broker. It is only diminished in HOLDING CO.

amount by the damage to the customer. Dos Passos

on Stock Brokers, 2 ed., p. 230. Minor v. Beveridge

(4) ; Ames & Co. v. Sutherland(5).

The customer is deemed to be aware of the usual

course of dealing and to authorize the broker to act

in accordance therewith. Grissell v. Bristowe(6).

The brokers were not obliged to hold for their cus-

tomer the particular shares bought. The evidence

shews that this is a custom binding on the principal.
Scott & Horton v. Godfrey (7).

THE CHIEF JUSTICE.-As more fully explained by

my brother Davies, the plaintiffs (A. E. Ames & Co.),
now respondents, allege that on the 28th April, 1902,
as stock brokers doing business in Toronto, they were
instructed by the defendant, now appellant, to pur-
chase for him in a way sanctioned by the rules and
usages of the Stock Exchange, a certain number of
shares of the common stock of the Lake Superior Com-
pany at the then current market price. Coincident
with the giving of the order, a certain amount was
paid on account of the price by the appellant, it being
then understood and agreed that the money required
to complete the purchase was to be provided by the
respondents.

(1) L.R. 8 Ex. 242. (5) 9 Ont. L.R. 631; 11 Ont..

(2) 4 Q.B.D. 685. L.R. 417; 37 Can. S.C.R.
694.

(3) [1895] A.C. 318. (6) L.R. 3 C.P. 112.
(4) 141 N.Y. 399. (7) [1901] 2 K.B. 726.
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1907 The two courts below find as facts that the stock
CONMEE was purchased and the mandate properly executed

SECU TIEs according to usage by the brokers and, on the evidence,
HOLDING CO. as I read it, these findings are fully justified. I am of

The Chief opinion that there is no error in the judgment ap-
Justice.

pealed from. The brokers having fulfilled their duty
according to the general known usages and customs
of the Stock Exchange are entitled to recover their
commission and the amount they expended necessarily
and properly in the course and for the purpose of their
employment. Mollett v. Robinson (1) at p. 94; Scott
& Horton v. Godfrey (2) at p. 736; Bentinck v. Lon-
don Joint Stock Bank (3) pp. 120-140-141; Chase v.
City of Boston(4).

I would dismiss the appeal with costs.

DAVIES J.-I agree with the judgment of the ap-
peal court that to a large extent the questions to be
determined in this appeal depend upon the appre-
ciation the court forms of the evidence. Substantially
the question to be decided is whether or not the plain-
tiffs have shewn affirmatively that they bought the
stock they were instructed to purchase by and for the
appellant, and.after such purchase held the same for
him so that at all times they were ready and able to
deliver the stock to the defendant (appellant) had
he come to them to redeem it.

I agree with Anglin J., who delivered the dissent-
ing opinion in the Divisional Court, substantially in
his statements of the law governing transactions of
this kind, and in his appreciation of the evidence,
given by the partners of Ames & Co.

(1) L.R. 7 C.P. 84.
(2) (1901) 2 K.B. 726.

(3) (1893) 2 Ch. 120.
(4) 62 N.E. Rep. 1059.
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The 300 shares of the stock of the Lake Superior 1907

Consolidated Company which appellant instructed CONMEE

his brokers, the respondent Ames & Co., to purchase SECURITIES

for him and on which he advanced them the sum of HOLDING CO.

$3,000 as a marginal payment, were purchased by Davies J.

Ames & Co. through their brokers Chandler & Co.,
Philadelphia, together with 300 other shares of the
same stock for other customers by the same order and
on the same day. On being advised by their brokers
in Philadelphia of the purchase by them of the 600
shares, Ames & Co. remitted to Chandler & Co. $9,000
on the total purchase of the 600 shares leaving a debit
balance against them with Chandler in respect of the
purchase of $9,375 leaving the whole 600 shares in
Chandler's possession as security for the balance.
Chandler & Co. in turn, acting within their assumed
rights, pledged all of the shares to a bank in Philadel-
phia as collateral security for monies due by them to
the bank.

On 12th December, 1902, Chandler & Co. drew on
Ames & Co. for the amount of the balance due to the
former firm on the purchase of the 600 shares ($9,-
375) and interest, and annexed the scrip for the
shares to the draft but the draft with scrip annexed
was returned unpaid.

Four days afterwards, viz., 16th December, 1902,
Chandler & Co. sold the shares except 125 which they
returned to respondent, Ames & Co. on the 30th De-
cember, at which time the respondent's account with
Chandler was ended and closed.

From the time of the purchase by Chandler of the
600 shares until their sale they were continuously
pledged by Ames & Co. to Chandler for a greater sum
than Conmee owed to Ames & Co. (compare Ames &
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1907 Co.'s account with Conmee, Ex. 1, and their account
cONMEE with Chandler & Co., Ex. 21), with the possible excep-

SECU TIES to Of two days just before their sale by Chandler,
HOLDING CO. and there was no evidence shewing the right of Ames

Davies J. & Co. on behalf of Conmee to redeem his 300 shares
from the possession of Chandler & Co. or the persons
with whom that firm had pledged the shares in Phila-
delphia on payment of the amount Conmee owed on
them.

As a fact Ames & Co. never had the 600 shares
purchased by Chandler & Co. in their possession or
under their control; they dishonoured the draft drawn
on them by Chandler & Co. for the balance of the pur-
chase money of the 600 shares of which Conmee's 300
formed a part, and there was no satisfactory or pre-
cise evidence of the existence of a condition of things
enabling Ames & Co. to obtain and deliver over to
Conmee these 300 shares from Chandler & Co. or their
pledgees at any time after their purchase and until
their sale on payment or tender of the balance due
by Conmee on them.

Mr. Tilley, respondent's counsel, frankly admitted
on the argument that unless these 600 shares in
Chandler & Co.'s hands or those of their pledgees were
counted by Ames & Co. as available shares which they
could deliver to any one of their customers for whom
they had purchased and were carrying this particular
class of Lake Superior common shares, on demand
and payment by the purchaser of any balance due by
him, he could not under the evidence contend that
Ames & Co. had sufficient of these Consolidated Lake
Superior common shares to meet possible demands
which their customers might make upon them.

From the time of the purchase by Chandler & Co.
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of the 600 shares the possession of which were ad- 1907

mittedly necessary by Ames & Co. to enable them to CONM
discharge their obligations as brokers of their clients SECURITIES

until their sale by Chandler & Co. after the dishonour HOLDING CO.

of the draft on Ames & Co., the evidence shews that Davies J.

the shares were either held by Chandler & Co. for
"purposes of hypothecation or for security of the
debit balance owing by Ames & Co." and that only 125
shares were ever delivered by Chandler & Co. to Ames
& Co., namely on December 30th after the sale of the
other 475 shares.

Mr. Chandler of the firm of Chandler & Co., when
examined, after stating how the shares were held by
his firm as above, went on to say:

The six hundred shares were either deposited in the course of the
ordinary transaction of business as collateral security with lenders
or carried by us.

He was unable to say which, but he added that

when deposited by their firm for an advance it would be liable to the
lender for the firm's total indebtedness to the lender.

Now it seems to me to have been incumbent on
Ames & Co. under these circumstances in order to
maintain this action and in the face of Mr. Tilley's
admission as stated above, to have shewn their abso-
lute right to obtain Conmee's 300 shares from Chand-
ler & Co. or their pledgees at any time on payment
of Conmee's balance to them on the purchase of the
shares, and Chandler & Co.'s readiness to deliver them
on payment of such purchase money.

I can find no satisfactory evidence on that point.
The evidence of Mr. Fraser, one of the firm of Ames
& Co., was simply in general terms
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1907 We could always have delivered the stock on payment. We could
--- always make delivery to him of it without buying it.

CONMEE
a,.

SECURITIES The next answer he makes throws a flood of light on
liOLDING Co.

DIes C. what he meant by saying the firm could always make
Davies J. delivery of the stock. He is asked:-

While the 600 shares were with Chandler's did you have enough
shares to answer the requirements of all your clients without that?
A. Well, I don't know.

Now his counsel admits that he had not and on
determining whether he could or could not deliver the
shares to Conmee if demanded we are relegated to
the facts in connection with the purchase and pledg-
ing by the Philadelphia brokers of the 600 shares, and
the further fact that all the shares held by Ames &
Co. were also pledged to cover their indebtedness.

. My conclusion from these facts is not so much that
there was a subsequent conversion of the stock pur-
chased by Ames & Co. as that they never did legally
purchase and hold for Conmee as they contracted to
do and as in their statement of claim they stated they
had done the 300 shares he had contracted with them
to purchase and hold for him.

It was contended by Mr. Tilley that the bought
note alleged to have been forwarded to Conmee at the
time of the purchase of the shares by them had a
memorandum on its margin as follows:-

When carrying stocks for clients we reserve the right of pledg-
ing the same in raising money upon them in any way convenient to
us.

And that this memorandum authorized and justified
the pledging of the stock by the brokers in the manner
shewn in this case. Without expressing any opinion
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whether or not this memorandum was brought to the 1o07
notice of the defendant so as to form a condition of coNMEM
the contract entered into between him and Ames & SEcuRITE
Co., I am not prepared to say that its language auth- HOLDING CO.

orized the pledging by the brokers of the stock for an Davies J.
amount beyond what the purchaser owed the brokers
upon its purchase. In my opinion it does not. The
language used should be confined to an authority to
determine the "most convenient way" they should
pledge the stock and not to authorize them to pledge
it for amounts which the law prohibited. If brokers
desire that the latter power should be given them they
must use in their contract clear and unequivocal
language on this point.

I take it there cannot be much difference of opinion
as to the law regulating the broker's rights and lia-
bilities towards his customer on the purchase of stock
on margin.

The broker must at all times have on hand stock
sufficient in quantity to deliver to his client upon the
payment by the latter of the amount due by him upon
the stock.

The purchaser does not rely upon nor does his
right depend upon an engagement with the broker to
procure and furnish the shares when required but
upon the latter's duty and obligation to purchase and
hold for the customer the number of shares ordered
by the latter subject only to the payment of the pur-
chase price or such part of it as may be unpaid.

While the broker may lawfully pledge the cus-
tomer's securities for an amount not exceeding the in-
debtedness of the customer to him any disposition of
the securities or mingling of them with other securi-
ties pledged which has the effect of depriving the cus-

41
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1907 tomer of his right to their immediate possession upon
CoNMEE payment or tender by him of his indebtedness to the

SECUITIES broker will amount to a conversion.
HOLDING CO. If the broker for his own benefit or convenience

Davies J. chooses to mingle his customer's securities with those
of other of his customers or his own and rehypothe-
cates them for a greater amount than the customer's
indebtedness to him not retaining in his possession a
like amount of similar securities or not having a spe-
cial agreement with the bank or person with whom
he has hypothecated the customer's stock preserving
the rights of his customer as they are above stated, he
is guilty of conversion.

Clarkson v. Snider (1), and the authorities col-
lected in DosPassos on Stock Brokers (2 ed.) pages
257 and 259, especially Douglas v. Carpenter(2).

In my opinion the appeal should be allowed with
costs here and in the divisional and appeal courts, and
judgment entered for the defendant upon the issue
joined on the third statement of defence, with costs
of that issue.

IDINGTON J. concurred with Davies J.

MACLENNAN J.-Appeal by defendant Conmee from
a judgment against him at the trial for $4,217.62, af-
firmed by a divisional court, with a slight variation,
Anglin J. dissenting, and afterwards affirmed by the
court of appeal for Ontario.

Ames & Co. were a firm of stock brokers in Toronto,
when the facts of the case occurred, and their co-plain-
tiffs, The Securities Holding Co. have, by assignment,
succeeded to the rights and interests of Ames & Co.

(2) 17 App. Div. N.Y. 329.
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The plaintiffs' case is that on the 27th of April, 1907
1902, they were employed by the defendant, as brok- CONMEE

ers, for commission and reward, to purchase for him SECU9ITES

300 shares of Lake Superior Consolidated Stock, of HOLDING CO.

the par value of $100 per share, and to hold the same Maclennan J.
for him, upon a margin of ten per cent. of the par
value, the marginal payment to be added to from time
to time on demand, in case of a decline in the market
value of the shares. They allege the contract to have
been that the marginal payments were to be regarded
as payments on account of the purchase money, the
remainder of the purchase money being a loan by the
brokers to their customer to be repaid on demand
with interest, and secured by pledge of the shares,
with right of sale on default of payment.

They allege a payment to them on the 27th of
April, 1902, by the defendant of the sum of $3,000 on
account of margin, and a purchase by them for him
on the following day of 300 shares at $301/2 per share,
equal to $9,150; that a further payment of $1,800 on
account of margin was made, but that the shares hav-
ing afterwards steadily declined in the market, they
made frequent demands upon the defendant for fur-
ther margin, and the same not having been paid, they
sold the shares on the 10th of July, 1903, at $2 13/16
per share, and they seek to recover $4,190.89 as a
balance due to them from the defendant, for purchase
money advanced on his behalf and interest thereon.

It appears to me that the all important question
in the case is whether or not the plaintiffs have proved
performance on their part of the alleged contract.

What they did, according to the evidence, after re-
ceiving the sum of $3,000 from the defendant for mar-
gin, was to employ a firm of Chandler & Co., brokers

41%
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1907 in Philadelphia, to purchase, not 300 shares but 600
cONM shares of the stock, at $30 per share, equal to $18,-

SEOU MS 300, paying Chandler $9,000 on account of the price,
HOLDING CO. and leaving a balance of $9,300 due to that firm, for
Maclennan J.which sum and interest the latter retained the whole

600 shares in pledge, as their security, continuously
from the time of purchase until the following month of
November, when the market value of the shares had
fallen to $21 1/8 per share.

It is also in evidence that, there being the large
sum of $9,300 due to Chandler & Co., that company
pledged these shares, along with other shares, to their
bankers for a very large sum. And there is no evi-
dence of any stipulation by the plaintiffs with Chand-
ler & Co., if that would make any difference, that the
300 shares alleged to have been bought for the defend-
ant, could be redeemed by or on behalf of the defend-
ant, either from Chandler & Co.'s bankers, or from
Chandler & Co. themselves, on payment of the bal-
ance of purchase money owing by the defendant to
the plaintiff, as upon a purchase of 300 shares only.

What the plaintiffs contracted to do was to buy
300 shares for the defendant, and to advance for him
the price, over and above the sum of $3,000, and to hold
the shares as security, ready to be delivered on pay-
ment of their advance, with interest and commission.

The defendant's right upon such a contract clearly
was to require delivery of the shares upon payment
of what he owed with interest and commission. He
became a debtor to the plaintiffs for an ascertained
sum, and upon payment of that sum was to be entitled
to delivery of the shares. But the plaintiffs had in
the very act of purchase encumbered the shares, not
merely with the sum which would have been due to
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them on a purchase of 300 shares, namely $6,300, but 1907

with a sum of $9,300. CoNMYR
V.

That being so, I think it is clear the plaintiffs did SECURITIES

not perform the contract on their part. They had not HOLGO.

the 300 shares which they had agreed to buy, at any Maclennan J.

time ready to be delivered to the defendant on pay-
ment of the balance of the purchase money. There
never was even a moment when he had a legal right to
receive those shares on payment of what he owed. If
the plaintiffs demanded them of Chandler & Co., they
could not, as of right, have them without paying
$9,300, instead of $6,300, which was all the defendant
owed. Nor could either the plaintiffs or Chandler &
Co. have them while they remained pledged to the
bankers of the latter, without paying the bankers'
whole claim.

It seems to me too plain to require authority to
support the proliosition, that while a broker, like any
other mortgagee, may pledge his client's shares for an
advance, he may not pledge them for more than is due
to himself. He can have no right to expose his client's,
or his debtor's property, to the contingencies or
chances of his own solvency. Nor can it make any
difference that he throws in what he deems sufficient
countersecurity. It is clear, in my opinion, that if
Chandler & Co. had bought 300 shares instead of 600,
and if the plaintiffs treating them as bought for the
defendant, had paid them the full price, the plaintiffs
could not afterwards lawfully have pledged those
shares, even with others, for a larger sum than was
due to them by the defendant, without a distinct stip-
ulation for redemption on payment of the latter sum.
And if the broker could not do that after the purchase,
no more could he do it the very moment and by the
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1907 act of purchase. To do so after the purchase would
coNMwd be a wrong and a breach of trust of the plainest kind,

SECURITIES and therefore to do so at the moment of purchase and
HOLDING CO. as a part of the transaction must vitiate it as against
Maclennan . the client and be a failure to perform his contract

with him.

While this position seems to me to be very clear
on principle neither is it without authority. See
Clarkson v. Snider(1) ; Douglas v. Carpenter(2);
Taussig v. Hart (3) ; DosPassos 257-9.

The case of Scott d- Horton v. Godfrey(4), relied
on by the learned chancellor at the trial, is quite dif-
ferent from the present. There the intention of the
parties was that the broker should make a contract
between his client and the sellers of the shares, and
the action was by the latter against the client. It
was as if Chandler & Co. were here suing Conmee.
It is not suggested that there was any contract in the
present case between Chandler & Co. and Conmee. The
plaintiffs' case, as plainly stated in their statement
of claim, is that they were to purchase and hold the
shares for the defendant, and were to advance part
of the purchase money. That case, moreover, was
tried with a special jury who found the bargain
to have been as contended for by the plaintiffs.

I am therefore of opinion that the purchase made
by the plaintiffs through Chandler & Co. was not a
performance of their contract with the defendant.

Nor is it attempted to be shown that the plaintiffs
made any other purchase of shares for the defendant.
That is the purchase, and the only purchase, on which

(1) 10 O.R. 561, 568. (3) 58 N.Y. 425.

(2) 17 App. Div. N.Y. 329. (4) [1901] 2 K.B. 726.
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their claim is rested, either in their statement of claim 1907

or in their evidence. If there was any other purchase, CONMEE

what was its date? Or at what price was it made? SECuTTIES
There is not even a suggestion of any other. HOLDING CO.

But then it is said that the plaintiffs always had Maclennan J.

shares on hand to answer the alleged purchase for
the defendant. It may be conceded that if they had
bought 300 shares through Chandler & Co., and if
they were in Chandler & Co.'s hands subject to a sum
not exceeding what Conmee owed, they could appro-
priate to Conmee any other equivalent number of
shares in their possession, subject to the same debt.
But if the purchase through Chandler & Co. was im-
perfect or defective, then they could not appropriate
any other shares to the defendant, even if they had
any number of them in their possession free and un-
pledged and unincumbered. Their contract with him
was, as they themselves allege, to buy for him, and not
to sell to him. They could not buy from themselves,
and they do not pretend to have done so. Robinson v.
Mollett (1).

The appeal should, therefore, in my opinion, be
allowed, and the action should be dismissed with
costs both here and below.

DUFF J.-The plaintiffs claim the balance of
moneys paid by Ames & Co. in the purchase of 300
shares of consolidated Lake Superior common stock
for the defendant as his brokers. The character of the
employment of Ames & Co. in the course of which
these moneys are alleged to have been paid is stated
in the second paragraph of the statement of claim.
I transcribe the paragraph in full:

(1) L.R. 7 H.L. 802 at pp. 815, 836, 838.
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1907 On or about the 27th day of April, 1902, the defendant employed
and instructed the plaintiffs, as stock brokers for commission or

cONM= reward, to purchase and hold for him certain shares of stock (300

SEcouREs of Soo Common) as particularly set forth in the sixth paragraph of
HOLDING CO. the Statement of Claim and requested the plaintiffs to advance to

- him part of the moneys necessary to enable him to become the pur-
Duff J. chaser of such shares.

The payment-in point of fact-of the moneys sued
for, is not in dispute. The defendant resists the claim
upon the grounds, first, that the mandate of Ames &
Co. was to acquire for him as his broker 300
shares of the stock referred to and to hold them for
him upon the terms that on payment of his indebt-
edness in respect of their advances he should be en-
titled to the delivery of the shares, and that this man-
date has not been executed; secondly, that if such a
purchase was made he is relieved from liability to in-
demnify Ames & Co. in respect of it by reason of their
subsequent wrongful dealing with the subject matter
of the purchase.

As I think the defendants ought to succeed on the
first ground, I wish to be understood as expressing
no opinion whatever upon any of the points involved
in the second.

On the day on which Ames & Co. received the de-
fendants' order, they instructed their Philadelphia
agents, Chandler & Co. to buy 600 shares of the

stock in question. These were bought at 301/2 in
three parcels (one of 400 and two of 100 each) and
the certificates, having transfers executed in blank at-
tached to them, were delivered on the following day.
Of the purchase price of the whole 600 shares Chand-
le, & Co. advanced for account of Ames & Co. $9,375.

These 600 shares passed to Chandler & Co. on ac-

count of Ames & Co., subject to a charge for the whole
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sum advanced by Chandler & Co. They remained 1907

subject to that charge. There was no time when Ames CONMES

& Co. were entitled in law to appropriate 300 of these SECU

shares to the defendant so that he could, on the pay- HOLDING CO.

ment of the amount which Ames & Co. had agreed to Duff J.

advance to him ($6,000.00 plus interest and com-
mission) put forth his hand and take the appropriated
shares as his own. I do not think, therefore, that
speaking of any 300 of these 600 shares, it can, in ac-
cordance with the fact, be said that Ames & Co. had
purchased them, and were holding them for the de-
fendant, under the terms of their agency,-that the
defendant should be entitled to the delivery of them
at any time upon the payment of these sums.

I do not, of course, overlook Mr. Tilley's point, that
Ames & Co., having other stock which they held for
other customers free from any such burden, could at
any time have met the defendant's demand. I think
this point fails for the want of evidence to support
it. Mr. Tilley relies on the evidence of Fraser; but
that evidence in substance only amounts to this, that
if the defendant had demanded his stock they could
on payment of the balance of the purchase money have
made delivery of it to him. I have no doubt that is
so. I have no doubt, for instance, that, speaking after
the event, Fraser could truly say that they could have
got 300 shares from Chandler on the payment of the
amount of Ames & Co.'s advances; but the statement
really affords us no assistance whatever on the point
at issue.

Nor, with respect, can I agree with the view taken by
Mr. Justice Osler in the court below that the failure on
the part of the defendant to set up a wrongful dealing
with the stock by Ames & Co. helps the plaintiffs in
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1907 considering the effect to be given to this evidence.
CONMEE It is not a question, in my view, whether Ames & Co.

SECURITIES did something analogous to a conversion of the defend-
HOLDING CO. ant's stock in procuring from Chandler & Co. an ad-

Duff J. vance of a portion of the purchase money on the terms
on which it was procured. The advance by Chandler
& Co. and the purchase, must, I think, be treated as a
single transaction; and the real question put in the
form most favourable to Ames & Co. is: Had they
as a result of the transaction in question 300 shares of
the specified stock which on payment of the sums re-
ferred to they were legally entitled to appropriate and
deliver to the defendant? To shew that they had was,
I think, part of the respondents' case.

I have still to refer to Mr. Tilley's argument based
upon the letter informing the defendant of the pur-
chase dated 28th April, 1902, which is said to have
been mailed to the defendant at Port Arthur. The
letter contains a memorandum in the words:

When carrying stocks for clients we reserve the right of pledging
the same or raising money upon them in any way convenient to us.

It is argued that the 'defendant, having received
this letter, by his silence acquiesced in Ames & Co.'s
course of dealing. On the evidence I have no difficulty
in concluding that the term expressed in the memor-
andum was not referred to in the conversation which
occurred when the defendant gave his order; and it is
not disputed that the purchase by Chandler & Co. was
complete before the defendant received the letter, if he
ever received it. Assuming that it came to his atten-
tion, it cannot, I think, with respect to transactions
already past be held 'o alter the character of the auth-
ority conferred upon Ames & Co. as a result of what
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happened at the time the order was given: North- 1907

West Transportation Co. v. MacKenzie (1). CONMEE

To prevent misconception, I should add this. There SECURITIES

is no sufficient evidence in this case, of any custom HOLDING CO.

which would have the effect of modifying the recipro- Duff J.

cal common law rights and duties of the defendant and
Ames & Co. in respect of the matters I have dealt with.
The case was argued by both counsel and I have dealt
with it on that basis.

Appeal allowed with costs.

Solicitors for the appellant: Millar, Ferguson &
Hunter.

Solicitors for the respondents: Thomson, Tilley &
Johnson.

(1) 25 Can. S.C.R. 38.
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The "Medical Profession Act," 6 Edw. VII. ch. 28 (Alta.) is intra
vires of the legislative jurisdiction of the Legislature of Alberta
and a member of the College of Physicians and Surgeons of the
North-West Territories may be validly convicted thereunder for
the offence of practising medicine, surgery, etc., for gain and re-
ward, in the Province of Alberta, without complying with its
requirements as to registration and license, notwithstanding
that the College of Physicians and Surgeons of the North-West
Territories had not been previously dissolved and abolished by
order of the Governor in Council, in conformity with the pro-
visions of see. 16 (3) of "The Alberta Act."

Dobie v. The Temporalities Board (7 App. Cas. 136) distinguished.

APPEAL from the judgment of the Supreme Court
of the North-West Territories, in bane, Harvey and
Stuart JJ. dissenting, on a case stated, whereby the
conviction of the respondent by the police magistrate
of the City of Calgary, Alta., for an offence under the
"Medical Profession Act," 6 Edw. VII. ch. 28, of the
statutes of Alberta (1906), was quashed and the said
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Act declared ultra vires of the Legislative Assembly 1907

of the Province of Alberta. umar
The case stated by the police magistrate for the uwm.

opinion of the Supreme Court of the North-West Ter- -

ritories, was as follows:-

CASE STATED.

"This is a case stated for the opinion of this court
pursuant to section 900 of the Criminal Code, 1892,
and the amendments thereto, on the application in
writing to me by said appellant (respondent in the
Supreme Court of Canada).

"The appellant (Lincoln) was, on the 20th day of
December, A.D. 1906, tried before me, Crispin E.
Smith, police magistrate in and for the City of Cal-
gary, in the Province of Alberta, upon an information
laid before me by James D. Lafferty, the said respond-
ent (now appellant), for that he, the said appellant,
William A. Lincoln, on the thirteenth day of Decem-
ber, A.D. 1906, did in the City of Calgary, in the Pro-
vince of Alberta, unlawfully practice medicine for
gain, he the said Wiliam A. Lincoln not being then a
registered person pursuant to "The Medical Profes-
sion Act," chapter 28 of the statutes of the Province
of Alberta (1906), contrary to the provisions of said
Act.

"Upon the hearing of said charge the following
facts were established and proven before me.

"1. That on the third day of October, A.D. 1906,
pursuant to and in accordance with the provisions of
said "The Medical Profession Act," a council of the
College of Physicians and Surgeons of the Province
of Alberta referred to in said Act was duly elected

621



SUPREME COURT OF CANADA. [VOL. XXXVIII.

1907 and on the 18th day of October, 1906, a registrar was
LAFFERTY duly appointed and a book on and since said date has

INCoN. been kept known as the "Alberta Medical Register,"
as provided by said Act.

"2. That the name of said William A. Lincoln was
not entered and did not appear in the said "Alberta
Medical Register," and that the said William A. Lin-
coln was an unregistered person within the meaning
of said "The Medical Profession Act."

"3. That the said William A. Lincoln did on the
said thirteenth day of December, 1906, practice medi-
cine for gain in said City of Calgary.

"4. That the name of the said William A. Lincoln
was on the 18th day of May, A.D. 1906, duly entered
and thereafter remained in the book or register pro-
vided by "The Medical Profession Ordinance," chap-
ter 53 of the Consolidated Ordinances of the Terri-
tories, 1898, and the amendments thereto.

"5. That there was at and prior to the date of said
offence, and thereafter at the date of said information,
a duly elected council of "The College of Physicians
and Surgeons of the North-West Territories," and a
duly appointed registrar, also the book or register, all
as provided by said ordinance.

"6. That "The College of Physicians and Surgeons
of the North-West Territories," the association in-
corporated by said ordinance had not been dissolved
or abolished by any order of the governor in council.

"Upon the said facts proven before me on the 20th
day of December, 1906, I did on said last mentioned
date find the said William A. Lincoln guilty of the of-
fence, in said information charged, and did thereupon
convict him of said offence, and did order and adjudi-
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cate him to pay forthwith the sum or penalty of one lo07
dollar and two dollars costs, subject to the opinion of LAw'mn''

I'.
said court. LiNCoLN.

"1. The appellant (Lincoln) submits that the said
"The Medical Profession Act" of the Province of Al-
berta is ultra vires of the legislature of said province,
and that the same is not and never has been in force
in said province.

"2. That in any case sections 66 to 69 both inclu-
sive of said Act, are ultra vires of said provincial
legislature.

"3. That all persons registered under the provi-
sions of the said "The Medical Profession Ordi-
nance," including those so registered since the 9th day
of May, 1906, are entitled to practice medicine for
gain within said Province of Alberta without being
registered under the provisions of the said "The Medi-
cal Profession Act."

"4. That for registration purposes said "Medical
Profession Act" has no force or effect and does not in
that respect come into operation until the said cor-
poration, "The College of Physicians and Surgeons of
the North-West Territories," has been abolished and
dissolved by order of the Governor in Council.

"The questions submitted for the opinion of the
court are:

"(a) Is the said "The Medical Profession Act,"
intra vires of the Legislature of the Province of Al-
berta?

"(b) Is the said Act in force since the 9th day of
May, A.D. 1906?

"(c) Are sections 66 to 73 inclusive, intra vires of
said legislature?

"(d) Are said sections in force in said province
since May 9th, 1906?
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1907 (e) Do the provisions in said "Medical Profes-
LAFERTY sion Act," respecting registration come into force be-

LINcoLN. fore the said corporation, "The College of Physicians
and Surgeons of the North-West Territories," has
been abolished and dissolved by order of the Governor
in Council?

"(f) Are persons registered since May 9th, 1906,
under the provisions of the said "The Medical Profes-
sion Ordinance," entitled to practice medicine for
gain within the Province of Alberta without having
been registered under the said "The Medical Profes-
sion Act" of said province?

"(g) Since the 9th day of May, 1906, and until dis-
solved and abolished by order of the Governor in
Council, does the said association incorporated as "The
College of Physicians and Surgeons of the North-
West Territories," continue for any purpose or with
any powers within the Province of Alberta other than
to arrange for and effect the payment of its debts and
liabilities and the division and disposition and trans-
fer of its property?

"(h) Does registration since May 9th, 1906, in ac-
cordance with the provisions of "The Medical Pro-
fession Ordinance of the North-West Territories," en-
title the persons so registered to all the rights and
privileges provided by said ordinance?

"The said conviction is to be affirmed or quashed
in accordance with the opinion of the court on said
questions.

"Given under my hand this 20th day of December,
A.D. 1906, at the City of Calgary, in said Province of

Alberta.
"CRISPIN E. SMITH,

Police Magistrate."
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Special leave for the appeal was granted, on mo- 19Q7

tion by Chrysler K.C. (Haydon, contra), by the full LAFFEBTY

court, under the provisions of the "Supreme Court o
Act," R.S.C. (1906), ch. 139, sec. 37(c), on the 19th -

of February, 1907.

The circumstances of the case and questions at
issue on the appeal are stated in the judgments now
reported.

Woods, Deputy Attorney-General of Alberta, and
Young for the appellant.

J. A. Allen, for the respondent.

THE CHIEF JUSTICE.-The appeal is allowed with
costs. I agree in the opinion of Mr. Justice Mac-
lennan.

GIROUARD J.-I agree in the opinion of my brother
Maclennan.

IDINGTON J.-This is an appeal from the judgment
of the Supreme Court of the North-West Territories
upon a case stated by the police magistrate of the City
of Calgary arising out of the prosecution and convic-
tion of the respondent under the provisions of the
Medical Professions Act, ch. 28, of the statutes of Al-
berta.

The sole questions raised are whether or not the
prohibition in the said statute against practising medi-
cine without being registered in accordance with the
terms of that statute, and the imposition of a penalty
for breach of such prohibition are intra vires the
powers of the Legislature of Alberta.

42
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1907 The Provinces of Alberta and Saskatchewan were
LAFFMTY carved out of the North-West Territories by Acts

LNCOLN. passed by the Dominion Parliament.

Idinon J. Prior to the passing of said Acts, the "Medical
- Professions Ordinance," ch. 52 of the Consolidated

Ordinances of the North-West Territories, prohibited
any one from practising medicine within the North-
West Territories unless registered in accordance with
the provisions of that Ordinance.

A prior Ordinance created a corporation known as
the "College of Physicians and Surgeons of the North-
West Territories," and this "Medical Professions Or-
dinance," ch. 52, I have referred to, continued the said
corporation, and declared that all persons, registered
members of such college under the provisions of the
ordinance, should be a body corporate under the name
of the "College of Physicians and Surgeons of the
North-West Territories," and should have perpetual
succession, etc., as therein provided.

To this college was confided the keeping of the
register of medical practitioners, and many powers
were given it in the way of examining candidates for
admission, and admitting when passed to registration,
and in other ways regulating the conduct of members
of the medical profession.

When the provinces in question were being created
it was found necessary to anticipate the dissolution of
that corporation and similar corporations. Their ex-
istence as corporations would have continued as a
matter of course. It seemed an obviously probable
thing that a provincial body of the same character,
and possibly endowed with the same powers, might in
the course of time advantageously be created by each
of the new legislatures for each province. It was
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quite obvious also that, if that should take place, 1907
it was desirable the functions of the corporation, with LAFFEBTY

territorial jurisdiction, so to speak, should cease. It LcoLN.

no doubt was apprehended that in such event dissolu- Idington J.
tion of the old territorial corporations could not be
brought about by either province, and possibly could
not be provided for by legislation of the Dominion
Parliament. It seems likely that to provide for this
difficulty was all that was within the intention of
Parliament in enacting sub-sec. 3 I am about to refer
to.

It certainly would fall within the usual powers
given to provinces of the Dominion; to regulate the
practice of medicine; to regulate the practice of law,
or other like professions; to fix the standards of quali-
fication entitling such persons to practice; to prohibit
others respectively not so qualified from practising;
and if need be, to carry into effect such powers, to
create colleges or such other corporations as the
Legislature might deem proper.

These ample powers were certainly given and exist
under sub-sec. 1, sec. 16 of the Alberta Act, unless
the contention set up by respondents and upheld by
the Supreme Court of the North-West Territories be
correct. That contention is this, that sub-sec. 3 of
said Act restricts this power of sub-sec. 1. Sub-
sec. 3 reads as follows:-

3. All societies or associations incorporated by or under the
authority of the Legislature of the North-West Territories existing
at the time of the coming into force of this Act which include within
their objects the regulation of the practice of or the right to practice
any profession or trade in the North-West Territories, such as the
legal or the medical profession, dentistry, pharmaceutical chemistry
and the like, shall continue, subject, however, to be dissolved and
abolished by order of the Governor in Council and each of such
societies shall have power to arrange for and effect the payment of

42%
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1907 its debts and liabilities, and the division, disposition or transfer of its
-r property.

LAFFERTY

LINcoLN. It is to be noted that the corporation alone and
Idington J. what is enacted relative to its creation, continuation

and dissolution is all this refers to. It does not refer
to the numerous other legislative enactments found in
chapter 52 above cited. It is urged that the words
"shall continue" in this sub-section cannot be given
effect to unless the powers given by the consolidated
Ordinance, chapter 52, are to be held as continued in
full force and effect at least until the Governor in
Council shall have dissolved the corporation created
as above and continued thereunder.

It seems to me that we must, in this as in many
other cases, test this pretention by finding whether
it lies or not within the general purview of the Alberta
Act to reserve to this college, instead of the Legisla-
ture, this regulating power. Why should there be
such an anomaly as withholding from these provinces
the right to legislate upon such a wide field for legis-
lative action as implied in this contention?

It does not appear that there existed any reason for
the making of this distinction.

It certainly could not be contended that the Do-
minion Parliament had intended to reserve to itself,
if it could, the right to alter the Medical Professions
Act. Where is the legislative power supposed to rest
if not in the newly created Legislature?

If it is replied that Parliament only intended the
continuation as a temporary expedient, then what
body would we expect to have power to determine the
period of its existence?

The Governor in Council is given the power to
dissolve the corporations in question, but the executive
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is not given the power to amend the provision of the 1907
Act in any respect. LAMEBTY

This sub-sec. 3, when we look at it in the light of LICOLN.

these considerations, obviously was designed to pro- Idingn J.
vide for the dissolution of these corporations, and the -

transfer of their property to some similar body.
It describes the class and, of abundant caution,

needlessly but I think harmlessly, uses the words
"shall continue" from which so very much is sought to
be drawn by way of implication.

It was urged by respondent's counsel we should
not find by implication the power to legislate that is
claimed to have been given the Legislature.

It is not by implication at all that the power is
given the Legislature. Section 16, sub-sec. 1 gives it
clearly and explicitly in the power to alter existing
laws save those thereby excluded unless restricted by
sub-sec. 3. And all that was urged against giv-
ing an interpretation that rests upon mere implica-
tion is applicable to the interpretation by respond-
ent's counsel of this sub-sec. 3. Not a word or line
of it expressly provides such a restriction as has been
suggested.

It is mere implication that the alleged restriction
rests upon.

It is implication too of a far fetched kind. There
is not the slightest reason why the continuation for a
temporary purpose, of a corporate existence, that is
intended to subserve a public and not a private inter-
est, should imply that the duties intrusted to it as
such are to extend and continue beyond the necessities
of such temporary purpose. And moreover less so
when, as I conceive, the temporary purpose was sim-
ply to await the action of the newly created legisla-
tures or legislature.
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1907 It was but a vessel to carry to some other place or
LAFFERTY sphere of action the seeds of a possibly regenerated

V. . activity that was designed and nothing more.

Idington J. It had fulfilled its functions and was only to be
- prepared for death in a decent and respectable man-

ner.

The appeal should be allowed with costs here and
in the court below if insisted upon.

MACLENNAN J.-Appeal from the judgment of the
Supreme Court of the North-West Territories, setting
aside a conviction of the respondent for practising
medicine for gain within the Province of Alberta,
without registration under the Medical Profession
Act of Alberta, ch. 28 of the statutes of 1906. -

Before the Alberta Act, statute of Canada, 4 & 5
Edw. VII. (1905), ch. 3, establishing a new province

out of what before was the North-West Territories,
there existed a corporation called "The College of
Physicians and Surgeons of the North-West Territo-
ries," the members of which, and those admitted from
time to time by the council of the said corporation,
had the exclusive right to practice medicine, surgery,
etc., for gain and reward within the limits of the ter-
ritories. That corporation was incorporated by the
legislature of the territories, and had been in exist-
ence for many years. The ordinance made practice
contrary to its provisions illegal and punishable by
fine not exceeding $100.

On the 20th day of July, 1905, the "Alberta Act"
(Canada) was passed and, by section 3, declared that

the British North America Act, 1867, should apply
to the new province in the same way and to the same

extent as to the provinces theretofore comprised in
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the Dominion, as if Alberta had been one of them, ex- 1907

cept so far as varied "by this Act," and except such LAFFERTY

provisions as are in terms made, or by reasonable in- ,oCoLN.

tendment may be held to be, specially applicable to or Maclennan J.

only to affect one or more, and not the whole of the -

said provinces.

By section 16 (1) provision is made for a continu-
ance within the new province of all laws, orders and
regulations in force at the passing of the Act, until re-
pealed, abolished or altered by the proper authority,
that is, either by Parliament or by the newly created
legislature.

Sec. 16 (3) provides that all societies or associations incor-
porated by or under the authority of the Legislature of the North-
West Territories existing at the time of the coming into force of this
Act, which include within their objects the regultion of the practice
of, or the right to practice any profession or trade in the North-West
Territories, such as the legal or medical professions, dentistry, phar-
maceutical chemistry and the like, shall continue, subject, however,
to be dissolved and abolished by order of the Governor in Council,
and each of such societies shall have power to arrange for and effect
the payment of its debts and liabilities, and the division, disposition
or transfer of its property.

The Alberta statute makes provision for the medi-
cal professions in the new province very similar to
those of the "Territories Act," but confined to the pro-
vince. It enacts and directs that all qualified mem-
bers of the territories' college are qualified for mem-
bership in the new one, and that any who might be in
arrears for annual fees would, on paying their fees
to the old college, be qualified for membership in the
new.

It provides for the admission and registration of
persons who were not members of the old college, on
compliance with certain rules and regulations, and
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1907 forbids practice for reward within Alberta without
LAFFERTY registration, under a penalty.

V.
LINCOLN. Section 16 (3) is what is relied on to support the

Maclennan J. judgment. It is said that the Act expressly provides

that the associations mentioned are to continue, and
that the meaning of that must be that until the Gov-
ernor in Council dissolves the old college, the Legis-
lature can make no provision for medical education
or practice within the province.

I cannot assent to that view. It was to continue
until it was dissolved by the Governor in Council,
which might be at any time. It was not continued
for active operation, but only for winding up, paying
its debts and liabilities, if any, and the division and
disposition of its property.

It is obvious that, unless provision was made for
something to take the place of such societies, a most
inconvenient state of things would result whenever
the Governor in Council exercised the power vested in
him. The Governor in Council could make no such pro-
vision. It is not pretended that Parliament could do so,
and unless the province could do so no other power
could but the Imperial Parliament.

There is nothing in the Act limiting in any way
the jurisdiction over property and civil rights in the
province, and the incorporation of companies with
provincial objects conferred by the 93rd section of
the British North America Act, 1867.

The Act does not assume to amend or alter or deal
in any way with the Territorial Act, or with the cor-

poration thereby incorporated. It deals solely with
individuals. It says, no person shall practice for re-

ward within the province without certain prescribed
qualifications, and if he do he shall be liable to a pen-
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alty. The Act of Parliament says it shall continue, 1907

and so it does. As a corporation it has not been inter- LAFFERTY

fered with nor affected in the slightest degree. LANcomN.

Great reliance was placed in the court below on Maclennan J.
Dobie v. The Temporalities Board (1), but that was a
very different case from the present. The "Temporal-
ities Act" was one which had been passed by the Pro-
vince of Canada and which after the British North
America Act, 1867, could not have been validly en-
acted by either Ontario or Quebec. Parliament could
have passed it, because it concerned persons and
trusts and property in both provinces. And the Que-
bec Act assumed to amend it in express terms.

In the present case, however, the Act, which has
been held invalid, does not interfere in the slightest
degree with the "Territorial Act," or with the property
or rights of the college incorporated thereby. It simply
says no one shall practise medicine for reward in Al-
berta after the passing of this Act without a particu-
lar qualification.

I agree with the conclusion and reasons of Stu-
art J. in the court below, and am of opinion that the
appeal should be allowed and the conviction con-
firmed.

DUFF J.-I concur for the reasons stated by His
Lordship Mr. Justice Idington.

Appeal allowed with costs.

Solicitor for the appellant: James Muir.

Solicitor for the respondent: J. A. Allan.

(1) 7 App. Cas. 136
43
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INDEX.

ACCOUNT-Practice-Statute of Limita-
tions-Agents or partners-Reference.1
By agreement between them the Hamil-
ton Brass Mfg. Co. was appointed agent
of the Barr Cash Co. for sale and lease
of its carriers in Canada at a price
named for manufacture; net profits to
be equally divided and quarterly returns
to be furnished, either party having lib-
erty to annul the contract for non-ful-
filment of conditions. The agreement
was in force for three years when the
Barr Co. sued for an account, alleging
failure to make proper returns and pay-
ments. Held, reversing the judgment of
the Court of Appeal, Girouard and Dav-
ies JJ. dissenting, that the accounts
,should be taken for the six years pre-
ceding the action only.-On a reference
to the Master the taking of the accounts
was brought down to a time at which
defendants claimed that the contract was
terminated by notice. The Court of Ap-
peal ordered that they should be taken
down to the date of the Master's report.
-Held, that this was a matter of prac-
tice and procedure as to which the Su-
preme Court would not entertain an
appeal. HAMILTON BRASS MfANUFACTUR-
ING Co. r. BARR CASH AND PACKAGE
CARRIER CO. .. ................... 216

2-Breach of contract-Breach of trust
-Assessment of damages-Sale of min-
ing rights-Promotion of company-
Failure to deliver securities-Principal
and agent-Account-Evidence-Salvage
-Tndemnitu for necessary expenses-
Laches-Hstoppel . ............... .198

See TRUsTs 1.

3-Officer of the Crown-Forged che-
ques-Payment by bank-Representation
by drawee-Implied guarantee-Estoppel
-Acknowledgment of bank statements-
Mistake ... . ................... 258

See BANKS AND BANKING 2.

4- Placer mining-Disputed title-
Trespass pending litigation-Colour of

432

ACCOUNT-Continued.

right-Invasion of claim-Adverse acts
- Sinister intention - Conversion -
Blending materials-Assessment of dam-
ages-Mitigating circumstances-Com-
pensation for necessary expenses-Estop-
pel-Standing-by-Acquiescence . . .516

See MINES AND MINERALS 2.

ACCRETION- Construction of will -
Usufruct- Substitution - Partition be-
tween, institutes-Validating legislation
-60 V. c. 95 (Q.) -Construct of statute
-Restraint of alienation-Interest of
nubstitutes-Devise of property held by
institute under partition-Devolution of
corpus of estate es nature-Res judi-
cata-Arts. 868, 948 C. . . ......... 1

See WILL 1.

ACTION-Negligence-Navigation of in-
land waters - Collision - Government
ships and vessels-"Public work"-The
Exchequer Court Act," s. 16-Construc-
tion of statute-Right of action.1 His
Majesty's steam-tug "Champlain," while
navigating the River St. Lawrence, at
some dstance from a place where dredg-
ing was being carried on by the Govern-
ment of Canada, and engaged in tow-
ing an empty mud-scow, owned by the
Government, from the dumping ground
bick to the place where the dredging
was beina done, came in collision with
the suppliant's steam barge, which was
91-o navigating the river, and the barge
sustained injures. Held, affirming the
indgment of the Exchequer Court of
Canada, that there could be no recovery
against the Crown for damages suffered
in consequence of negligence of its offi-
cers or servants. as the inju-y had not
been sust-ined on a public work within
the meaning of the sixteenth section of
the "Exchequer Court Act." Chambers
v. Whiteha-en Harbour Commissioners
(r18091 2 Q.B. 132): Hall v. Snowden,
Hubbard d Co. (r1S991 2 Q.B. 136),
Loirth v. Ibbotson ([18993 1 Q.B. 1003),
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Farnell v. Bowman (12 App. Cas. 643)
and The Attorney-General of the Straits
Settlements v. Weymss (13 App. Cas.
192), referred to. PAUL v. THE KING

..................... 126

2-Trespass - Possession - Evidence
-Emprqpriation-Railway.] The casual
use of land for pasturing cattle in com-
mon with other persons does not con-
stitute evidence of possession sufficient
to maintain an action for trespass.
Judgment appealed from (1 East. L.R.
524) reversed. TEMISCOUATA RY. Co. v.
CLAIR. . . . . . ................... 230

AND see APPEAL 4.

3- Action for negligence-Practice-
Assessment of damages-Funeral ex-
penses.] In an action by the father of
a person whose death was occasioned by
the negl'gence of the defendants, it was
held that the plaintiff could not recover
funeral and other expenses incurred, as
damages in the action. TORONTo RY.
Co. v. MULVANEY . ............... 327

AND See NEGLIGENCE 5.

4--Breach of trust by Crown-Pur-
chase of debentures out of Common
School Fund-Knowledge of misappro-
priation of moneys-Payment of interest
-Statutory prohibition-Evasion of sta-
tute-Estoppel against Crown-Adding
parties-Practice . . . . . ........... .62

See QUEBEC NORTH SHORE TURN-
PIKE ROAD TRUST.

5-Breach of contract-Breach of
trust-A ssessment of damages-Sale of
mining rights-Promotion of company-
Failure to deliver securities-Principal
and agent-Account-Evidence-Salvage
-Tndemnity for necessary expenses-
Laches-Estoppel..... ......... 198

See TRUSTS 1.

G-Yegligence-Trespass-lorse rac-
ing-Intruder upon racetrack-Careless-
ness . . . . . .................... 226

See NEGLIGENCE 4.

7- Vacating judgment-Appeal-Jur-
isdiction-Matter in controversy-Tierce

ACTION-Continued.

opposition-Arts. 1185, 1188, 0. P. Q.-
R.S.C. (1886) c. 135, s. 29 .......... 236

See OPPosITION.

8-Crown-Banks and banking -
Forged cheque-Payment - Representa-
tion by drawee-Implied guarantee-
Estoppel - Asknowledgment of bank
statem ents-Liability of indorsers-
Afistake-Money had and received. .258

See BANKS AND BANKING 2.

9-Admiralty law-Foreign bottoms-
Collision in foreign waters-Jurisdiction
of Canadian courts . . . ........... .303

See SHIPS AND SHIPPING 3.

10-Public work - Contract-Change
in plans and specifloations-Waiver by
order in council-Powers of executive-
Construction of statute-Directory and
imperative clauses-Words and phrases
-"Stipulations"-Exchequer Court Act,
s. 33-Extra works-Engineer's certift-
cates-Instructions in writing-Schedule
of prices-Compensation at increased
rate-Damages-Right of action-Quan-
tum meruit. . . ...... ........ 501

See CONTRACT 5.

11- Subaqueous mining - Crown
grants-Dredgitig lease-Breach of con-
tract-Subsequent issue of placer min-
ing licenses-Damages-Pleading and
practice-Statement of claim-Cause of
action . . . ...................... 542

See MINES AND MINERALS 3.

12-Vendor and purchaser-Sale of
land-Formation of contract-Condi-
tions-Acceptance of title-New term-
Statute of Frauds-Principal and agent
-Secret commission-Avoidances of con-
tract-Fraud-Specific performance. 588

See CONTRACT 6.

ADMIRALTY LAW-Shipping - Colli-
sion-Violation of rules not affecting
accident-Steering wrong course.] The
Sunreme Court will not set aside the
find'ng of a nautical assessor on ques-
tions of navigation adopted by the local
judge unless the appellant can point out

636 INDEX.
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ADMIRALTY LAW-Continued.

his mistake and shew conclusively that
the iudament is entirely erroneous. The
Picton (4 Can. S.C.R. 648) followed.
-A steamer coming up Halifax harbour
ran into a schooner striking her stern
on the port side. No sound signals were
given. The green light of the schooner
was seen on the steamer's port bow and
the latter starboarded her helm to pass
astern and then ported. She then was so
close that the engines were stopped but
too late to prevent the collision. Held,
that the steamer alone was to blame for
the collision.-Held, also, that though
under the rules the schooner should have
kept her course and also was to blame
for not having a proper lookout neither
fault contributed to the collision. SS.
"ARRANMORE" v. RUDOLPH. . . . . . .176

2- Foreign bottoms - Collision in
foreign waters-Jurisdiction of Canadian
courts.] A foreign vessel passing
through ivaters dividing Canada from
the United States under a treaty allow-
ing free passage to ships of both na-
tions is not, even when on the Canadian
side, within Canadian control so as to
be subject to arrest on a warrant from
the Admiralty Court.-A warrant to
arrest a foregn ship cannot be issued
until she is within the jurisdiction of
of the court.-Quare. Have the Cana-
dian Courts of Admiralty the same juris-
diction as those in England to try an
action in rem by one foreign ship against
another for damages caused by a colli-
sion in foreign waters? Judgment of
the Exchequer Court, Toronto Admiralty
District (10 Ex. C.R. 1) reversed, Id-
ington J. dissenting. THE SHIP "D. C.
WHITNEY" V. ST. CLAIR NAVIGATION
Co. . . . ........................ 303

3- Maritime law-Collision - Negli-
gence-Tug and tow - Negligence of
tow.] A tug with the ship "Wandrian"
in tow left a wharf at Parsboro', N.S.,
to proceed down the river and get to
sea. The schooner "Helen M." was at
anchor in the channel and the tug direc-
ted its course so as to pass her on the
port side when another vessel was seen
coming out from a slip on that side.
The tug then, when near the "Helen M."
chanaed her course, without giving any
signal and tried to cross her bow to pass
down on the starboard side and in do-

ADMIRALTY LAW-Continued.

ing so the "Wandrian" struck her, in-
flicting serious injury. In an action
against the "Wandfian" by the owners
of the "Helen M." the captain of the
former insisted that the schooner was
in the middle of the channel, which was
about 400 feet wide, but the local judge
found as a fact that she was on the
eastern side. Held, affirming the judg-
ment of the local judge (11 Ex. C.R. 1)
that the navigation of the tug was faulty
and shewed negligence, that if the "Helen
M." was on the eastern side of the chan-
nel as found by the judge there was
plenty of room to pass on her nort side,
and if, as contended, she was in the mid-
dle of the channel she could easily have
been passed to starboard; and that the
attempt to cross over and pass to
starboard when she was so near the
"Helen M." as to render a collision al-
most inevitable was negligence on the
tug's part; and that the "Helen M."
exercised proper viligance and was not
nealigent in failing to slacken her
anchor chain as the "Wandrian" was
too close and bad not signalled.-Held,
also, that the tow was liable for such
nezlimence in the navigation of the tug.
THE "WANDRIAN" v. HATFIELD. . .... 431

4-Yegligence-Navigation of inland
waters-Collision - Government ships
and vessels-"Public worky"-The Ew-
chequer Court Act, s. 16-Construction
of statute-Right of action........126

See NEGLIGENCE 3.

AGENCY-Account-Statute of Limita-
tions-Agents or partners-Reference-
Practice. . . ..................... 216

See AccOUNT 1.

AND see PRINCIPAL AND AGENT.

APPEAL- Jurisdiction-Intervention -
Matter in controversy-Judicial proceed-
in"-R.R.C. c. 135. s. 29-Equal division
of opinion-Dismissal without costs.]
An intervention filed under the provi-
sions of the Code of Civil Procedure
of the Province of Quebec is a "judicial
proceeding" within the meaning of see-
tion 29 of the "Supreme and Exchequer
Courts Act." and a final judpment there-
on is appealable to the Sunreme Court

INDEX. 637
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of Canada where the matter in contro-
versy upon the intervention amounts to
the sum or value of $2,000 without re-
ference to the amount demanded by the
action in which such intervention has
been filed. Walcott v. Robinson (11
L.C. Jur. 303) ; Miller v. Ddchdne (8
Q.L.R. 18) ; Turcotte v. Dansereau (26
Can. S.C.R. 578); and King v. Dupuis
(28 Can. S.C.R. 388) followed. The
Atlantic and North-West Railway Co.
v. Turcotte (Q.R. 2 Q.B. 305); Allan V.
Pratt (13 ApD. Cas. 780), and Kinghorn
v. Larue (22 Can. S.C.R. 347) distin-
guished. Girouard J. dissented. On an
equal division of opinion among the
judges, who heard the case on the merits
of the appeal, the appeal stood dismissed
without costs. CoTt v. THE JAMES
RICHARDSON Co . . . . ............. 41

2- Appeal - Jurisdiction - Discre-
tion of Governor in Council-Stated case
-Railway subsidies-Construction of
statute-3 Edw. VII. c. 57-Conditions
of contract-Estimating cost of con-
structing line of railway-Rolling stock
and equipment.] Where the jurisdiction
of the Sunreme Court of Canada to en-
tertain an appeal was in doubt, but it
was considered that the appeal should
be dismissed on the merits, the court
heard and decided the appeal according-
ly. (Cf. Bain v. Anderson & Co. (28
Can. S.C.R. 481). CANADIAN PACIFIC
Ry. Co. v. THE KING: (RE PHEASANT
HILLS B _NCH). . .. ............ 137

AND see RAILWAYS 2.

3-Criminal law-Crown case reserved
-Appeal-Extension of time for notice
of appeal-"Criminal Code" s. 1024-
Order after expiration of time for ser-
vice of notice-Jurisdiction.] The power
given by section 1024 of the "Criminal
Code" (R.S.C. (1906) c. 146) to a
judge of the Supreme Court of Canada
to extend the time for service on the
Attorney-General of notice of an appeal
in a reserved Crown case may be exer-
cised after the expiration of the time
limited by the Code for the service of
such notice. Banner v. Johnston (L.R.
5 H.L. 157) and Vaughan v. Richardson
(17 Can. S.C.R. 703) followed. GIL-

BERT v. THE KING . . . ........... .. 207

APPEAL-Continued.

4- Order extending time-Jurisdiction
-R.S.C. c. 135, s. 42-Practice.] The
court refused to entertain a motion to
quash the appeal on the ground that it
had not-been taken within the sixty days
limited by the statute and that an order
by a judge of the court appealed from
alter the expiration of that time was
ultra vires and could not be permitted
under section 42 of the "Supreme and
Exchequer Courts Act," R.S.C. c. 135.
TEAISCOUATA RY. CO. V. CLAIR. . .230

AND see TRESPASS 1.

5-Vacating judgment - Jurisdiction
-Matter in controversy-Tierce opposi-
tion-Arts. 1185-1188 C.P.Q.-R.S.C. c.
135, s. 29.] A creditor of an insolvent
with a claim for $600 filed a tierce op-
position to vacate a judgment declaring
the respondent to be the owner of the
business of a restaurant and the liquor
license accessory thereto, alleged to be
worth over $5.000. The opposition was
dismissed on the ground that, under the
circumstances of the case. +" company
had no locus standi to contest the judg-
ment. On motion to quash an appeal
to the Supreme Court of Canada: Held,
that as there was no pecuniary amount
in controversy an appeal would not lie.
Cotd v. The James Richardson Co. (38
Can. S.C.R. 41) distinguished. CANA-
DIAN BREWERIES Co. v. GARItPY. .. 236

6-Appeal-Action for declaration and
injunction-GO & 61 V. c. 34, s. 1 (d.)
-Municipal corporation-Water rates-
Discrimination.] The Act 60 & 61 V.
34(D.) relating to appeals from the
Cou't of Appeal for Ontario does not
authorize an appeal in an action claim-
ing only a declaration that a municipal
by-law is illegal and an injunction to
restrain its enforcement. A by-law pro-
viding for special water rate from cer-
tain industries does not bring in ques-
tion "the taking of an annual or other
rent, customary or other duty or fee"
under s. 1 (d.) of the Act (R.S. 1906.
c. 139, s. 48 (d). CITY OF HAMILTON V.
HAMILTON DISTILLERY CO; CITY OF
HAMILTON V. HAMILTON BREWING As-
SOCIATION. .. ................. 239

AND see 'MUNICIPAL CORPORATION 2.
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7- Practice-Crown case reserved-
Reserved questions-Dissent from af-
firmance of conviction--Jurisdiction.]
Two questions were reserved by the
trial judge for the opinion of the Court
of Appeal but he refused to reserve a
third question, as to the correctness of
his charge on the ground that no ob-
jection to the charge had been taken at
the trial. The Court of Appeal took all
three questions into consideration and
dismissed the apneal, there being no dis-
sent from the affirmance of the con-
viction on the first and third questions,
but one of the judges being of opinion
that the appeal should be allowed and
a new trial ordered upon the second
question reserved. On an appeal to the
Supreme Court of Canada, the ma-
jority of the court, being of opinion
that the appeal should be dismissed, de-
clined to express any opinion as to whe-
thn" or not an appeal would lie unon
questions as to which there had been no
dissent in the court appealed from, but
it was held per Girouard J.-That
the Supreme Court of Canada was pre-
cluded from expressing an opinion on
points of law as to which there had been
no dissent in the court appealed from.
McIntosh v. The Queen (23 Can. S.C.R.
180) followed. Viau v. The Queen (29
Can. S.C.R. 90). The Union Colliery
Company v. The Queen (31 Can. S.C.R.
81) and Rice v. The King (32 Can. S.
C.R. 480) referred to. GILBERT v. THE
KING. . . . . . ................... 284

AND see CRIMINAL LAW 2.

8-Findings of fact-Practice.] The
judgment appealed from was reversed,
on the ground of captation and undue
influence, but the Supreme Court of
Canada refused to interfere with the
concurrent findings of both courts be-
low against the contention as to the
testator's unsoundness of mind. MAY-
RAND v. DuSSAULT . ........... ... 460

AND see WILL 2.

9-Amount in controversy-Creditor's
action-Transfer of cheque-Preference.]
An action was brought by creditors, on
behalf of themselves and all other credi-
tors of an insolvent to set aside the

APPEAL-Continued.

transfer of a cheque for $1,172.27 made
by the insolvent to S. & Son as being a
preference and therefore void. At the
trial the action was dismissed and this
judgment was affirmed by the Divisional
Court (12 Ont. L.R. 91) and by the
Court of Appeal (13 Ont. L.R. 232).
On appeal to the Supreme Court of
Canada: Held, Girouard J. dissenting.
that the only matter in controversy was
the property in the sum represented by
the cheque and such sum being more
than $1,000 the appeal would lie. ROB-
INSON, LITTLE & CO. V. ScoTT & SoN. 490

10- Railway Act-Expropriation -
Appeal from award-Choice of forum-
Curia designata.] By section 168 of 3
Edw. VII. c. 58 amending the Railway
Act, 1903, (R.S.C. (1906) c. 37, s. 209)
if an award by arbitrators on expropria-
tion of land by a railway company ex-
ceeds $600 any dissatisfied party may
appeal therefrom to a Superior Court
which in Ontario means the High Court
or the Court of Appeal ("Interpretation
Act, R.S. [1906] c. 1, s. 34, s.-s. 26).
Held, that if an appeal from an award
is taken to the Hih Court there can be
no further anneal to the Supreme Court
of Canada which cannot even give spe-
cial leave. JAMES BAY RY. Co. v. ARM-
STRONG. . .. ...................... 511

11-Criminal laow-Stated case-Dis-
sent in Court of Appeal-Practice-
Special leave for appeal-R.S.C. (1906)
c. 139, s. 37(c).] In an appeal from
the 'udgment of the Supreme Court of
the North-West Territories, in bane,
whereby the conviction of the respond-
ent was quashed, two of the iudges dis-

I sent'ng, special leave for the appeal was
granted on motion before the full court,
under the provisions of R.S.C. (1906)
c. 139, s. 39(c) on the 19th of Febru-
ary. 1907. LAFFERTY v. LINCOLN.

...... . . . . ................ 620, 625

AND see CONSTITUTIONAL LAW 1.

12-Account-Statute of Limitations
-Aents or partners - Reference -
Practice . . . .................... 216

See AcCOUNT 1.
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ARBITRATION AND AWARD-Appeal
-Railway Act-Expropriation -Appeal
from award - Jurisdiction - Choice of
forum-Curia designata .......... 511

See APPEAL 10.

ASSESSMENT AND TAXATION-Muni-
cipal corporation - Exemption from
taxes-Resolution of council-Discrimin-
ation-Establishment of industry-36 V.
o. 81, s. 1 (N.B.).] By s. 1 of 36 V.
c. 81, the New Brunswick Legislature
authorized the town council of Wood-
stock from time to time to "give en-
couragement to manufacturing enter-
prises within the said town by exempt-
ing the property thereof from taxation
for a period of not more than ten years
by a resolution declaring such exemp-
tion." In 1892 the council passed the
following resolution: "That any com-
pany establishing a woollen mill in the
Town of Woodstock be exempted from
taxation for a period of ten years."
Held, per Davies, Idington and Mac-
lennan JJ. that this resolution provided
for discrimination in favour of compan-
ies and against individuals who might
establish a woollen mill or mills in the
town and was therefore void. City of
Hamilton v. Hamilton Distillery Co.
(38 Can. S.C.R. 239) followed.-Held,
per Davies J.-The resolution exempting
any company and not any property of
a company was too indefinite and un-
certain to be the basis for a claim for
exemption.-In 1893 a woollen mill was
established in Woodstock by the Wood-
stock Woollen Mills Co., and operated
for some years without taxation. In
1899 the mill was sold under execution
and two months later the Carleton Wool-
len Co., (appellants) were incorporated
and acquired the said mill from the pur-
chaser at the sheriff's sale and have
operated it since.-Held, that the ap-
pellants could not by so acquiring the
mill which had been exempted be said
to have "established a woollen mill"
without shewing that when it was ac-
quired it had ceased to exist as such
which they had not done. Judgment
appealed from (37 N.B. Rep. 545), affirm-
ing that of Barker J. at the heqring (3
N.B. Eq. 138) affirmed. CARLETON

WOOLLEN Co. v. Toww OF WOODSTOCK..411

2- Appeal-Action for declaration and
injunction-60 t. 61 V. c. 34, s. 1 (D.)

ASSESSMENT AND TAXATION-Con.

-Municipal corporation-Water rates-
Discrimination . . . . . ............ .239

See MUNIcIPAL CORPORATION 2.

ASSIGNMENT- Banks and banking -
Security for advances-Assignment of
goods-Claim on proceeds of sale-53
V. c. 31, 8. 74(D.) ...... 187

See BANKS AND BANKING 1.

2-Insolvencq -Fraudulent preference
-Security to creditor-Knowledge of in-
solvency-R.S.O. (1897) c. 147, s. 2, s8.
2 and 3 .... ................... 577

See INSOLVENCY.

AWARD-Appeal-Railway Act-Expro-
priation-Appeal from award-Jurisdic-
tion-Choice of forum-Curia designata.

........ 511

See APPEAL 10.

BANKRUPTCY.

See INSOLVENCY.

BANKS AND BANKING-Security for
advance-Assignment of goods-Claim
on proceeds of sale-53 V. c. 31, a. 74
(D.).] A bank to which goods have
been transferred as security for advances
under section 74 of the "Bank Act,
1890," can follow the proceeds of sale
of said goods in the hands of a creditor
of the assignor to whom the latter has
paid them when the purchaser knew, or
must be presumed to have known, that
the same belonged to the bank. UNIoN
BANK OF HALIFAX V. SPINNEY. .... 187

2- Crown-Banks and banking -
Forged cheques-Payment - Representa-
tion by drawee-Imp lied guarantee -
Estoppel - Acknowledgment of bank
statements - Liability of indorsers -
Mistake - Action-Money had and re-
ceived.] A clerk in a department of
the Government of Canada whose duty
was to examine and check its account
with the Bank of Montreal, forged de-
partmental cheques and deposited them
to his credit in other banks. The for-
geries were not discovered until some
months after these cheques had been
paid by the drawee to the several other
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BANKS AND BANKING-Con.

banks, on presentation, and charged
against the Receiver-General on the ac-
count of the department with the bank.
None of the cheques were marked with
the drawee's acceptance before payment,
In the meantime, the accountant of the
department, being deceived by false re-
turns of checking by the clerk, acknow-
ledged the correctness of the statements
of the account as furnished by the bank
where it was kept. In an act on by the
Crown to recover the amount so paid
upon the forged cheques and charged
against the Receiver-General: Held, af-
firming the judgment appealed from
(11 Ont. L.R. 595), that the bank was
liable unless the Crown was estopped
from setting up the forgery. Per Dav-
ies, Idington and Duff JJ., that estoppel
could not b' invoked against the Crown.
Per Girouard and Maclennan JJ., that,
apart from the question of the Crown
being subject to estoppel, under the cir-
cumstances of this case a private person
would not have been estopped had his
name been forged as drawer of the
cheques. Per Davies and Idington JJ.-
The acknowledgment by the accountant
of the department of the correctness of
the statements furnished by the bank,
being made under a mistake as to the
facts, the accounts could be re-opened to
have the mistake rectified.-The defend-
ant bank made claims against the other
banks, as third parties, as indorsers or
as having received money paid by mis-
take, for the reimbursement of the sev-
eral amounts so paid to them, respec-
tively. On these third party issues, it
was held per Girouard tnd Maclennan
JJ.-The drawee, having paid the che-
ques on which the name of its custom-
er was forged, could not recover the
amounts thereof from holders in due
course. Price v. Neal (4 Burr. 1355)
followed. Per Davies and Idington JJ.
-As the third party banks relied upon
the representation that the cheques were I
genuine, which was to be implied from
their payment on presentation, and sub-
requently paid out of the funds to their
depositor or on his order, the drawee
was estopped and could not recover the
amounts so paid from them either as in-
dorsers or as for money paid to them
tinder mistake. In the result, the judg-
ment appealed from (11 Ont. L.R. 595)
was affirmed. BANK OF 'MONTREAL v. THE
KING . ......................... 258

BETTING-Criminal law - Disorderly
house - Common betting house - Place
for betting-Betting booth-Race-course
of incorporated association-rim. Code,
1892, ss. 197, 204-Crim. Code, 1906, as.
227, 235-Construction of statute-In-
terpretation of terms..............382

See CRIMINAL LAw 3.

BILLS AND NOTES-Crown-Banks and
banking-Forged cheques-Payment -
Representation by drawee - Implied
guarantee - Estoppel - Acknowledg-
ment of bank statements-Liability of
indorsers-Mistake-Action-Money had
and received.......................258

See BANKS AND BANKING 2.

BOUNDARY - Construction of deed -
Description of land - License to cut
timber- Ambiguitas latens-Evidence-
Boundary of timber area............ 75

See DEED 1.

2-Title to land - Plan of survey -
Evidence-Onus of proof-Findings of
jury-Error-New trial............ 336

See NEW TRIAL 2.

BROKER-Stock - Purchase on margin
-Pledge of stock by broker-Possession
for delivery to purchaser.] C. instructed
A. & Co., brokers, to purchase for him
on margin 300 shares of a certain stock,
paying them $3,000, leaving a balance
of $6,225 according to the market price
at the time. A. & Co. instructed brokers
in Philadelphia to purchase for them
600 shares of the stock, paying $9,000,
nearly half the price, and pledged the
whole 600 for the balance. The Phila-
delphia brokers pledged these shares with
other securities to a bank as security for
indebtedness and later drew on A. & Co.
for the balance due thereon, attaching the
scrip to the draft which was returned un-
paid and 475 of the 600 shares were then
sold and the remaining 125 returned to
A. & Co. In an action by the latter to
recover from C. the balance due on the
advance to purchase the shares with in-
terest and commission: Held, reversing
the judgment of the Court of Appeal (12
Ont. L.R. 435. affirming 10 Ont. L.R. 159),
Fitzpatrick C.J. dissenting, that the
broker had no right to hypothecate the
shares with others for a greater sum than
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was due from C. unless they had an
agreement with the pledgee whereby
they could be released on payment of
said sum; that there never was a time
when they could appropriate 300 of the
shares pledged for delivery to C. on pay-
ing what the latter owed; and that,
therefore, they were not entitled to re-
cover.-The bought note of the transac-
tion contained this memo: "When carry-
ing stock for clients we reserve the right
of pledging the same or raising money
upon them in any way convenient to us."
-Held, per Davies and Idington JJ.,
that this did not justify the brokers in
pledging the shares for a sum greater
than that due from the customer. Per
Duff J.-That the shares were purchased
before this note was delivered, and it
could not alter the character of the
authority conferred on the brokers; and
that no custom was proved which would
modify the common law right and duties
of the brokers and their customer in the
transaction. CONMEE V. SECURITIES
HOLDING Co.....................601

BUILDING LOAN - Mortgage - Money
advanced to construct buildings-Lien
for materials supplied-Payment to con-
tractor-Transactions in fraud of mort-
gagee's rights - Redemption - Costs.

...... .. .. . . . .......... .. ..... 557

See MORTGAGE.

BY-LAW-Municipal corporation-Water
rates-Discrimination.] A by-law provid-
ing for special water rate from certain
industries does not bring in question "the
taking of an annual or other rent, cus-
tomary or other duty or fee" under s.
1(d.) of the Act (R.S. 1906, c. 139, s.
48(d.)).-By 24 V. c. 56, s. 3 (Can.)
the city council of Hamilton was "em-
powered from time to time to establish
by by-law a tariff of rents or rates
for water supplied or ready to be sup-
plied in the said city from the said
water works." Held, affirming the judg-
ment of the Court of Appeal (12 Ont.
L.R. 75) which sustained the verdict
at the trial (10 Ont. L.R. 280) that the
rate for water supplied to any class of
consumers must be an equal rate to all
members of such class and a by-law pro-
viding for a rate on certain manufac-
turers higher than that to be paid by

BY-LAW-Continued.

others was illegal. Attorney- General v.
City of Toronto (23 Can. S.C.R. 514)
followed. CITY OF HAMILTON v. HAMIL-
ToN DISTILLERY CO.; CITY OF HAMILTON
V. HAMILTON BREWING ASSOCIATION..239

AND See MUNICIPAL CORPORA-
TION.

CANADA TEMPERANCE ACT-Canada
Temperance Act-Conviction-"Criminal
case"-R.S.C. c. 135, s. 32-Habeas cor-
pus-Penalty-"Not less than $50"-
Conviction for $200.] A commitment on
conviction for an offence against Part II.
of the "Canada Temperance Act" is a
commitment in a criminal case under s.
32 of R.S.C. c. 135 (R.S. 1906, c. 139,
s. 62) which gives a judge of the Su-
preme Court of Canada power to issue a
writ of habeas corpus. By 4 Edw. VII.
c. 41 (R.S. 1906, c. 152, s. 127) for
a first offence against Part II. of the
"Canada Temperance Act" a fine may be
imposed of "not less than $50" and for a
second offence of "not less than $100."
Held, that for a first offence the justice
cannot impose a fine of more than $50.
Maclennan J. dissenting. On application
to a judge for a writ of habeas corpus he
may refer the same to the court which
has jurisdiction to hear and dispose of it.
Idington and Maclennan J. dissenting.
IN RE RICHARD....................394

CANALS-Navigation-Trent canal cross-
ing-Stoing bridge - Cost of construc-
tion - Maintenance-Order in council.]
The C.P. Ry. Co. applied for liberty to
build a bridge over the Otanabee, a
navigable river, undertaking to construct
a draw in it should the Government deem
it necessary. An order in council was
passed providing that "the company
* * * shall construct either a swing
in the bridge now in question * * *
the cost to be borne by themselves or else
a new swing bridge over the contemp-
lated canal (Trent Valley Canal) in
which case the expense incurred over and
above the cost of the swing itself and the
necessary pivot pier therefor shall be
borne by the Government." A new swing
bridge was constructed over the canal by
agreement with the company. Held, that
the words "the cost of the swing itself
and the necessary pier" included, under
the circumstances and in the connection
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in which they were used, the operation
and maintenance also of the swing by the
company. CANADIAN PACIFIC RY. CO. V.
THE KING ... ...................... 211

CAPTATION-Revocation of will-Testa-
mentary capacity - Findings of fact -
Practice - Improper suggestion -Undue
influence-Bounty taken by prompter-
Fraudulent representations-Evidence -
Onus of proof....................460

See WILL 2.

CASES - Adams v. Alcroft (37 N.B.
Rep. 332) reversed................. 365

See CONTRACT 3.

2-Allan v. Pratt (13 App. Cas. 780)
distinguished . ... ................. 41

See APPEAL 1.

3-A. E. Ames & Co. v. Conmee (12
Ont. L.R. 435) reversed............601

See BROKER.

4-Atlantic 4 North-West Ry. Co. v.
Turcotte (Q.R. 2 Q.B. 305) distinguished

... ..................... 41
See APPEAL 1.

5- Attorney-General v. City of To-
ronto (23 Can. S.C.R. 514) followed.239

See MUNICIPAL CORPORATION 2.

6-Attorney-General of the Straits
Settlements v. Wemyss (13 App. Cas.
192) referred to...................126

See NEGLIGENCE 3.

7-Aveson v. Kinnaird (6 East 188)
followed ... . ..................... 284

See CRIMINAL LAW 2.

8-Bain v. Anderson (28 Can. S.C.R.
481) to be compared............... 137

See APPEAL 2.

9-Banner v. Johnston (L.R. 5 H.L.
157) followed .... ................. 207

See CRIMINAL LAW 1.

10-Bartlett v. Nova Scotia Steel Co.
(1 East L.R. 293) affirmed ........ 336

See NEW TRIAL 2.

CASES-Continued.

11-ush v. Trustees of the Town and
Harbour of Whitehaven (52 J.P. 392; 2
Hudson on Bldg. Contracts (2 ed.) 121)
referred to ...................... 501

See CONTRACT 5.

12-Calori v. Andrews (12 B.C. Rep.
236) affirmed ..................... 588

See CONTRACT 6.

13- Canadian Pacific Ry. Co. v. The
King (Re Pheasant Hills Branch) (10
Ex. C.R. 325) affirmed.............137

See RAILWAYS 2.

14-Carleton Woollen Co. v. Town of
Woodstock (37 N.B. Rep. 545; 3 N.B.
Eq. 138) affirmed.................411

See MUNICIPAL CORPORATION 3.

15-Carrisbrooke Co. v. London & Pro-
vincial Marine & General Ins. Co.
([1901J 2 K.B. 861) followed ....... 198

See TRuSTS 1.

16-Chambers v. Whitehaven Harbour
Commissioners ([1899] 2 Q.B. 132) re-
ferred to. . . ...................... 126

See NEGLIGENCE 3.

17-lair v. Temiscouata Ry. Co. (1
East L.R. 524) reversed............230

See TRESPASS 1.

18-Copeland-Chatterson Co. v. Pa-
quette (10 Ex. C.R. 410) affirmed.. .451

See PATENT OF INVENTION 1.

19-Cod v. The James Richardson Co.
(38 Can. S.C.R. 41) distinguished.. .236

See APPEAL 5.

20- Cumberland Ry. & Coal Co. v.
Saint John Pilot Commissioners (37 N.
B. Rep. 406) affirmed.............. 169

See SHIPS AND SHIPPING 1.

21-DeHertel v. Goddard (66 L.J.P.C.
90) distinguished ... ................ 1

See WILL 1.

22-Dobie v. The Temporalities Board
(7 App. Cas. 136) distinguished ..... 620

See CONSTITUTIONAL LAW 1.
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23-Farnell v. Bowman (12 App. Cas.
643) referred to...................126

See NEGLIGENCE 3.

24-Gloster v. Toronto Electric Light
Co. (12 Ont. L.R. 413) reversed......27

See NEGLIGENCE 1.

25-Hall v. Snowden, Hubbard & Co.
([1899] 2 Q.B. 136) referred to....126

See NEGLIGENCE 3.

26-Hamilton, City of v. Hamilton
Street Ry. Co. (10 Ont. L.R. 575)
affirmed.........................106

See TRAMWAYS 1.

27-Hamilton Brewing Association v.
City of Hamilton (12 Ont. L.R. 75)
affirmed . .. ..................... 239

See MUNICIPAL CORPORATION 2.

28-Hamilton Distillery Co. v. City
of Hamilton (10 Ont. L.R. 280; 12 Ont.
L.R. 75) affirmed.................239

See MUNICIPAL CORPORATION 2.

29-Hatfeild v. The "Wandrian" (11
Ex. C.R. 1) affirmed...............431

See ADMIRALTY LAW 3.

30-King v. Dupuis (28 Can. S.C.R.
388) followed........ . ........... 41

See APPEAL 1.

31-Kinghorn v. Larue (22 Can. S.C.
R. 347) distinguished............... 41

See APPEAL 1.

32-King, The, et al. v. Bank of Mont-
real (11 Ont. L.R. 595) affirmed .... 258

See BANKS AND BANKING 2.

33-King, The v. Dodge (10 Ex. C.R.
208) reversed... .................. 149

See EXPROPRIATION 1.

34-Lowth v. Ibbotson ([1899) 1 Q.B.
1003) referred to..................126

See NEGLIGENCE 3.

35-Michael v. Hart & Co. ([19021 1
K.B. 482) followed...... .......... 198

See TRUSTS 1.

CASES-Continued.

36-Miller v. D&chne (8 Q.L.R. 18)
followed ... . ...................... 41

See APPEAL 1.

37-Misener v. Wabash Railway Co.
(12 Ont. L.R. 71) affirmed..........94

See NEGLIGENCE 2.

38-Montreal St. Ry. Co. v. City of
Montreal ([1906] A.C. 100) followed.106

See TBAMWAYS 1.

39-Mcintosh v. The Queen (23 Can.
S.C.R. 180) followed...............284

See CRIMINAL LAW 2.

40- McLean v. The King (10 Ex. C.R.
390) reversed....................542

See DEMURRER.

41-aas v. Manning (39 N.S. Rep.
133) affirmed... .................. 226

See NEGLIGENCE 4.

42-Nant-Y-Glo and Blaina Ironworks
Co. v. Grave (12 Ch. D. 738) followed.

......... 198
See TRUSTS 1.

43-Nova Scotia Steel Co. v. Bartlett
(35 Can. S.C.R. 527) referred to... .326

See NEW TRIAL 2.

44-"Picton," The (4 Can. S.C.R. 648)
followed ... . ..................... 176

See SnIPS AND SHIPPING 2.

45-Pigott & Inglis v. The King (10
Ex. C.R. 248) affirmed.............. 501

See CONTPACT 5.

46-Privost v. Privost (Q.R. 14 K.B.
309) compare. ...................... 1

See WILL 1.

47-Prvost v. Privost (Q.R. 28 S.C.
257) reversed ....................... 1

See WILL 1.

48-Price v. Neal (4 Burr. 1355) fol-
lowed. . .. ........................ 258

See BANKS AND BANKING 2.
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49-Reg. v. Beddingfield (14 Cox 341)
followed ... . .................... 284

See CRIMINAL LAw 2.

50-Rex v. Foster (6 C. & P. 325) fol-
low ed ... ......................... 284

See CRIMINAL LAw 2.

51-Rex v. Saunders et al. (12 Ont.
L.R. 615) affirmed . . .............. 382

See CRIMINAL LAW 3.

52-Rice v. The King (32 Can. S.C.R.
480) referred to...................284

See CRIMINAL LAW 2.

53-Robertson v. McGillivray (13 Ont.
L.R. 232). Right to appeal affirmed.490

See APPEAL 9.

54-St. Clair Navigation Co. v. The
"D. C. Whitney" (10 Ex. C.R. 1) re-
versed.... ........ . ..... 303

. See SHIPS AND SHIPPING 3.

55-Turcotte v. Dansereau (26 Can.
S.C.R. 578) followed................41

See APPEAL 1.

56- Union Colliery Co. v. The Queen
(31 Can. S.C.R. 81) referred to.....284

See CRIMINAL LAW 2.

57-Vaughan v. Richardson (17 Can.
S.C.R. 703) followed .............. 207

See CRIMINAL LAW 1.

58-Viau v. The Queen (29 Can. S.C.
R. 90) referred to.................284

See CRIMINAL LAw 2.

59-Wallcott v. Robinson (11 L.O.
Jur. 303) followed..................41

See APPEAL 1.

CHEQUE-Crown-Banks and banking-
Forged cheques-Payment - Representa-
tion by drawee - Implied guarantee-
Estoppel - Acknowledgment of bank
statements-Liability of indorsers-Mis-
take-Action-Money had and received.

................... 258
See BANKS AND BANKING 2.

CIVIL CODE-Art. 868, C.C. (Legacies-
Accretion; Art. 948, C.C. (Substitution).

See WILL 1.

2-Arts. 1018-1019 (Interpretation of
contracts) ........................ 422

See CONTRACT 4.

CIVIL CODE OF PROCEDURE-Arts.
1185-1188 (Tierce oppositions) ...... 236

See APPEAL 5.

COMMISSION-Vendor and purchaser-
Sale of land-Formation of contract-
Conditions - Acceptance of title - New
term-Statute of Frauds - Principal and
agent - Secret commission - Avoidance
of contract - Fraud - Speciflo perform-
ance........ ................... 588

See CONTRACT 6.

COMMON SCHOOL FUND - Crown -
Breach of trust-Purchase of debentures
out of Common School Fund-Knowl-
edge of misrepresentation of moneys -
Payment of interest-Statutory prohibi-
tion - Evasion of statute - Estoppel
against Crown-Action-Adding parties
- Practice......... ............... 62

See QUEBEC NORTH SHORE
TURNPIKE ROAD TRUST.

COMPANY LAW-Breach of contract-
Breach of trust-Assessment of damages
-Sale of mining areas - Promotion of
company-Failure to deliver securities-
Principal and agent-Account-Evidence
-Salvage-Indemnity for necessary ex-
penses-Laches - Estoppel.] The plain-
tiffs transferred certain mining areas to
the defendant in order that they might
be sold together with other areas to a
company to be incorporated for the pur-
pose of operating the consolidated min-
ing properties, the defendants agreeing
to give them a proportionate share of
whatever bonds and certificates of stock
he might receive for these consolidated
properties upon the flotation of the
scheme then being promoted by him and
other associates. In order to hold some
of the areas it became necessary to bor-
row money and the lender exacted a
bonus in stock and bonds which the de-
fendant gave him out of those he received
for conveyance of the properties to the

INDEX. 645



[S.C.R. VOL. XXXVIII.

COMPANY LAW-Continued.

company. After deducting a ratable
contribution towards this bonus, the de-
fendant delivered to the plaintiffs the
remainder of their proportion of stock
and bonds, but did not then inform them
that such deductions had been made, and
they, consequently, made no demand upon
him for the balance of the shares and
bonds until some time afterwards when
they brought the action to recover the
securities or their value. Held, affirm-
ing the judgment appealed from (1 East
L.R. 54) that whether the defendant was
to be regarded as a trustee or as the
agent of the plaintiffs, he was not en-
titled, without their consent, to make the
deductions, either by way of salvage or
to idemnify himself for expenses neces-
sarily incurred in the preservation of the
properties; and that under the circum-
stances, their failure to demand delivery
of the remainder of the securities before
action did not deprive the plaintiffs of
their right to recover. If the defendant
is to be considered a trustee wrongfully
withholding securities which he was
bound to deliver, he is liable for dam-
ages calculated unon the assumption that
they would have been disnosed of at the
best price obtainable. If. however, he
is to be regarded as a contractor who
has failed to deliver the securities accord-
ing to the terms of his agreement, he is
liable for damages based on the selling
price of the securities at the time when
his obliqation to deliver them arose.
Nant-Y-Glo and laina Ironworks Co. v.
Grave (12 Ch. D. 738); The Steamship
Carrisbrooke Co. v. The London and Pro-
vincial Marine and General Ins. Co.
( (1901) 2 K.B. 861) and Michael v. Hart
& Co. ( (1902) 1 K.B. 482) followed.
MCNEIL V. FULTZ..................198

COMPENSATON-Expropriation of land
- Payment - Market value - Potential
value-Evidence..... ............. 149

See EXPROPRIATION 1.

CONSTITUTIONAL LAW - Constitu-
tional law-British North America Act,
1867-Provincial legislative jurisdiction
-Alberta Act, 4 & 5 Edio. VII. c. 3 (D.) -
Con. Ord. N.W.T. (1898) c. 52-6 Edw.
VII. c. 28 (Alta.) -Medical profession-
Practising woithout license - Criminal
lato-Practice-Special leave to appeal-
R.S.C. (1906), c. 139, s. 37(c).] The

CONSTITUTIONAL LAW-Continued.

"Medical Profession Act," 6 Edw. VII.
c. 28 (Alta.) is intra vires of the legis-
lative jurisdiction of the Legislature of
Alberta and a member of the College of
Physicians and Surgeons of the North-
West Territories may be validly con-
victed thereunder for the offence of prac-
tising medicine, surgery, etc., for gain
and reward, in the Province of Alberta,
without complying with its require-
ments as to registration and license, not-
withstanding that the College of Phy-
sicians and Surgeons of the North-West
Territories had not been previously dis-
solved and abolished by order of the Gov-
ernor in Council, in conformity with the
provisions of see. 16(3) of "The Alberta
Act." Dobie v. The Temporalities Board
(7 App. Cas. 136) distinguished. LAF-

FERTY v. LINCOLN..................620

2- Appeal-Jurisdiction - Discretion
of Governor in Council-Stated case-
Railway subsidies - Construction of
statute-3 Edio. VII. a. 57-Conditions
of contract-Estimating cost of construc-
tion of line of railrway-Rolling stock
and equipment...................137

See RAILWAYS 2.

CONTRACT-Breach of contract-Breach
of trust-Assessment of damages-Sale
of mining areas-Promotion of company
-Failure to deliver securities-Princi-
pal and agent - Account - Evidence -
Salvage - Indemnity for necessary ex-
penses-Laches-Estoppel.] The plain-
tiffs transferred certain mining areas to
the defendant in order that they might
be sold together with other areas to a
company to be incorporated for the pur-
pose of operatinz the consolidated min-
ing nroperties, the defendants agreeing
to give them a proportionate share of
whatever bonds and certificates of stock
he might receive for these consolidated
properties upon the flotation of the
scheme then being promoted by him and
other associates. In order to hold some
of the areas it became necessary to bor-
row money and the lender exacted a
bonus in stock and bonds which the de-
fendant gave him out of those he received
for conveyance of the properties to the
company. After deducting a ratable con-
tribution towards this bonus, the defend-
ant delivered to the plaintiffs the re-
mainder of their proportion of stock and
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bonds, but did not then inform them that
such deductions had been made, and they,
consequently, made no demand upon him
for the balance of the shares and bonds
until some time afterwards when they
brought the action to recover the secur-
ties or their value. Held, affirmink the
judgment appealed from, that whether
the defendant was to be regarded as a
trustee or as the agent of the plaintiffs,
he was not entitled, without their con-
sent, to make the deductions, either by
way of salvage or to idemnify himself
for expenses necessarily incurred in the
preservation of the properties; and that.
under the circumstances, their failure
to demand delivery of the remainder of
the securities before action did not de-
prive the plaintiffs of their right to re-
cover. If the defendant is to be con-
sidered a trustee wrongfully withholding
securities which he was bound to deliver,
he is liable for damiges calculated upon
the assumption that they would have
been disposed of at the best price obtain-
able. If, however, he is to be regarded
as a contractor who has failed to deliver
the securities according to the terms of
his agreement, he is liable for damages
based on the selling price of the securi-
ties at the time when his oblination to
deliver them arose. Nant-Y-Glo and
Blaine Ironworks Co. v. Grave (12 Ch. D.
738) ; The Steamship Carrisbrooke Co.
v. The London and Provincial Marine
and General Ins. Co. ((1901) 2 K.B.
861) and Michael v. Hart & Co. ( (1902)
1 K.B. 482) followed. McNEIL 1.

FULTZ. . ... .................... 198

2-Account-Statute of Limitations-
Agent or partners - Reference.] By
agreement between them the Hamilton
Brass Mfg. Co. was appointed agent of
the Barr Cash Co. for sale and lease of
its carriers in Canada at a price named
for manufacture; net profits to be
equally divided and quarterly returns to
be furnished, either party havinz liberty
to annul the contract for non-fulfillment
of conditions. The agreement was in
force for three years when the Barr Cash
Co. sued for an account, alleging failure
to make proper returns and payments.
Held. reversing the judgment of the
Court of Appeal, Girouard and Davies
JJ. dissenting. that the accounts should
be taken for the six years preceding the

CONTRACT-Continued.

action only. HAMILTON BRASS MANU-
FACTURING CO. v. BARR CASH AND PACK-
AGE CARRIER CO.... .............. 216

AND see PRACTICE AND PLEADING 6.

3-Contract of hiring-Manager or ex-
pert - Dismissal.] The manager of a
veneer company having heard of plaintiff
as a man who could usefully be employed
in the business wrote him a l6tter in
which he stated that "what we want is a
man who is a good veneer maker and who
knows how to make all kinds of built up
woods that are salable, such as panels
* * * We want you to take full
charge of the mill, that is, the manufac-
turing." In reply plaintiff said: "Would
say I understand fully the making of the
articles you speak of as well as numer-
ous others with proper machines and
proper men to run them." And in a
subsequent letter he said: "I feel from
all the experience I have had I have
mastered the entire principle of it (the
veneer business), knowing machines re-
quired for various work. what veneer
has got to be when completed." Having
been hired by the manager he was dis-
charged six weeks later and brought an
action for wrongful dismissal. Held, re-
versing the judgment of the Supreme
Court of New Brunswick (37 N.B. Rep.
332) that he was not hired as a business
manager but as an expert in the veneer
business and as the evidence established
that he was not competent he was pro-
perly discharaed and could not recover.
ALLCROFT v. ADAMS.. .. ............. 365

4-Vendor and rendee-Sale of securi-
ties - Interpretation of contract-Arts.
1018. 1019. C.C.-Railways-Debtor and
creditor-Right of way claims-Legal
expenses incurred in settlement.] The
plaintiffs sold the defendants stock and
bonds of the P. & I. Ry. Co. with an
agreement in writing which contained a
clause stipulating as a condition that the
vendees might declare the option of nay-
ing a further sum of $30.000. in addition
to the price of sale, in e-isideration of
which the vendors agreed to pay all the
debts of the P. & I. Ry. Co. except cer-
tain specially mentioned claims, some of
which were in respect of settlement for
the right of way. The final clause of the
agreement was as follows:-"After two
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years from the date hereof the Montreal
Street Railway Company will assume the
obligation of settling any right of way
claims which the vendors may not pre-
viously have been called upon to settle
and will contribute $5,000 towards the
settlement of any such claims which
the vendors may be called upon to settle
within the said two years. Any part of
the said sum not so expended in said two
years or required by the purchasers so to
be, shall be paid over to the vendors at
the end of the said period, it being under-
stood that the purchasers will not stir
up or suggest claims being made." The
vendees exercised the option and paid
the $30,000 to the vendors who reserved
their right to any portion of the $5,000
to be contributed towards settlement of
the right of way claims which might not
be expended during the two years. An
unsettled claim for right of way, in dis-
pute at the time of the agreement, was
subsequently settled by the vendors
within the two years. The question
arose as to whether or not this claim.
then known to exist, and legal expenses
connected therewith was a debt which
the vendor were obliged to discharge in
consideration of the extra $30,000 so
paid to them, and whether or not the
$5,000 was to be contributed only in re-
spect of right of way claims arising after
the date of the agreement. Held, affirm-
ing the judgment appealed from, that
the agreement must be construed as being
controlled by the provisions of the last
clause thereof; that said last clause was
not inconsistent with the previous
clauses of the agreement and that the
vendees were bound to contribute to the
payment of such claims and legal ex.
penses in respect of the right of way to
the extent of the $5,000 mentioned in the
last clause. MONTREAL STREET RY. Co.
v. MONTREAL CONSTRUCTION Co... .422

5-Public works - Contract - Change
in plans and specifications---Waiver by
order in council-Powers of executive-
Construction of statute-Directory and
imperative clauses-Words and phrases
-"Stipulations"-Exchequer Court Act,
s. 33-Emtra works-Engineer's certifi-
cate-Instructions in writing-Schedule
of prices - Compensation at increased
rates - Damages - Right of action-
Quantum meruit.] The suppliants, ap-

CONTRACT-Continued.

pellants, were contractors with the
Crown for the widening and deepening
of a canal and, by their petition of right,
contended that there were such changes
from the plans and specifications and in
the planner in which the works were
obliged to be executed as made the pro-
visions of their contract inapplicable and
that they were, consequently, entitled to
recover upon a quantum meruit. In
order to afford relief, an order in council
was passed waiving certain conditions,
provisoes and stipulations contained in
the contract. By the judgment appealed
from, the judge of the Exchequer Court
held (10 Ex. C.R. 248) that there had
been no such changes as would entitle
the contractors to recover on the quan-
tum meruit, as in the case of Bush v.
The Trustees of the Town and Harbour
of Whitehaven (52 J.P. 392; 2 Hudson
on Building Contracts (2 ed.) 121);
that the words "shall decide in accord-
ance with the stipulations in such con-
tract" in the thirty-third section of "The
Exchequer Court Act" might be treated
as directory only and effect given to the
waiver in respect to the absence of writ-
ten directions or certificates by the
engineer in regard to works done, but
that the remaining clauses of the section
were imperative and there could be no
valid waiver whereby a larger sum than
the amount stipulated in the contract
could be recovered, e.g., on prices for the
classes of work, so as to give the con-
tractors a legal claim for higher rates
of compensation without a new agree-
ment under proper authority aiid for
good consideration. On appeal to the
Supreme Court of Canada: Held, per
Girouard, Davies and Maclennan JJ.,
that the decision of the judge of the
Exchequer Court was correct. Per
Idington and Duff JJ.-That the word
"stinulations" in the first part of the
section referred to, should be construed
as having relation entirely to the second
part of the section and as applying
to the rates of compensation fixed
by the contract; that, on either
construction, the result would be the
same in so far as the circumstances of
the case were concerned; that it did not
warrant an implication that the execu-
tive could without proper authority, ex-
ceed its powers in relation to a fully
executed contract or confer the power
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to dispense with the requirements of the
statute, and that, consequently, there
could not be a recovery upon quantum
meruit. PIGOTT & INGLIS t?. THE KING.

... . .................. ....... 501

6-Vendor and purchaser - Sale of
land-Formation of contract-Conditions
-Acceptance of title-New term-Sta-
tute of Frauds-Principal and agent-
Secret commission - Avoidance of con-
tract - Fraud - Specific performance.]
While A was absent abroad, B assumed,
without authority, to sell certain of his
lands to C and received, from C, a de-
posit on account of the price. On receipt
of a cablegram from B, notifying him of
what had been done, but without disclos-
ing the name of the proposed purchaser,
A replied, by letter, stating that he was
willing to sell at the price named, that
he would not complete the deal until he
returned home, that the sale would be
subject to an existing lease of the pre-
mises and that he would not furnish
evidence of title other than the deeds
that were in his possession, and request-
ing B to communicate these terms to the
proposed purchaser. On learning the
conditions, C, in a letter by his solici-
tors, accepted the terms and offered to
pay the balance of the price as soon as
the title was evidenced to their satis-
faction. In a suit for specific perform-
ance: Held, that the correspondence which
had taken place constituted a contract
sufficient to satisfy the requirements of
the Statute of Frauds, that the words,
"so soon as title is evidenced to our
satisfaction." in the solicitors' letter
accepting the conditions did not import
the proposal of a new term and that A
was bound to specific performance.-
Held, also, that an arrangement, un-
known to A and made prior to the re-
ceipt of his letter, whereby B was to
have a commission on the transaction
from C, could not have the effect of
avoidihg the contract, as B was not, at
that time. the agent of A for the sale of
the property. Judgment appealed from
(12 B.C. Rep. 236) affirmed. ANDREWS
V. CALORI.. .................... 588

7-Municipal corpora tion-Agreem enf
with electric street railway company-
Use of streets-Payment for privilege-

44

CONTRACT-Continued.

Percentage of receipts - Traffic beyond
city-Validity of agreement......... 106

See TRAMWAYS 1.

8-Rail way subsidies-Construction of
statute-3 Edw. VII. c. 57-Conditions
of contract -Estimating costs of con-
structing line of railway-Rolling stock
and equipment...................137

See RAILWAYS 2.

9-Yavigation-Trent canal crossing
-- Swing bridge-Cost of construction-
Maintenance-Order in council......211

See RAILWAYS 3.

10-Subaqueous mining-Crown grants
-Dredging lease-Breach of contract-
Subsequent issue of placer mining licenses
- Damages - Pleading and practice -
Statement of claim-Demurrer-Cause of
action ... . ....................... 542

See MINES AND MlNERALS 3.

11-Mortgage - Money advanced to
construct buildings-Lien for materials
supplied-Payment to contractor-Trans-
actions in fraud of mortgagee's rights-
Redemption-Costs. . . ............ 557

See MORTGAGE.

CONVERSION-Title to land-Plan of
survey-Evidence-Onus of proof-Find-
ings of jury-Error-New trial.....336

See NEW TRIAL 2.

2-Placer mining - Disputed title-
Trespass pending litigation-Colour of
right-Invasion of claim-Adverse acts-
Sinister intention-Blending materials
Accounts-Assessment of damages-Miti-
gating circumstances-Compensation for
necessary expenses-Estoppel-Standing-
by-Acquiescence ... ............. 516

See MINES AND ANERALs 2.

CONVICTION - Canada Temperance Act
-Conviction- "Criminal case"-R.S.C.
(1886) c. 135, s. 32-Habeas corpus-
Penalty-"Not less than $50"-Convic-
tion for $200 - Imposition of fine for
first offence-Powers of Supreme Court
judge-Reference of application to full
court.... ........................ 394

See CANADA TEMPERANCE AcT.
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COSTS-Practice-Revising minutes of
judgment-Mistake-Costs of abandoned
defences-Reference to trial judge.] The
plaintiffs' actioi was maintained with
costs in the courts below, but on appeal it
was dismissed with costs by the Supreme
Court of Canada (37 Can. S.C.R. 456),
no reference being made to certain costs
incurred by the plaintiffs in respect of
several defences which the defendant had
abandoned in the trial court. On motion
to vary the minutes, the matter was re-
Jerred to the judge of the trial court to
dispose of the question of the costs on
the abandoned defences. RUTLEDGE V.
UNITED STATES SAVINGS AND LOAN Co.

.................... 103

2-Mortgage-Money advanced to con-
struct buildings-Lien for materials sup-
plied-Payment to contractor-Transac-
tions in fraud of mortgagor's rights-
Redemption.] A building and loan coin-
pany advanced money to an illiterate
woman for the purpose of aiding in the
construction of a house to be erected
upon lands mortgaged to it to secure the
loan. The mortgage contained no pro-
vision for advances to contractors, etc.,
as the work progressed, beyond the fol-
lowing: "And it is hereby agreed between
the parties hereto, that the mortgagees,
their successors and assigns, may pay
any taxes, rates, levies, assessments,
charges, moneys for insurance, liens,
costs of suit, or matters relating to liens
or incumbrances on the said lands, and
solicitors' charges in connection with
this mortgage, and valuator's fees, to-
gether with all costs and charges which
may be incurred by taking proceedings
of any nature in case of default by the
mortgagor, her heirs, executors, adminis-
trators or assigns, and shall be payable
with interest, at the rate aforesaid. until
paid and, in default, the power of sale
hereby given shall be forthwith exercise-
able. And it is further agreed that
monthly instalments in arrears shall
bear interest at the rate aforesaid until
paid." In a suit for redemption: Held,
first, that the clause in the mortgage did
not justify the mortgagees in making
advances to contractors and persons sup-
plying material, without the express
order of the mortgagor. Secondly. that
the mortgagees ought not to have re-
cognized an order in favour of the con-
tractor for the total amount of the loan
when they knew that the contractor had

COSTS-Continued.

not completed his contract and was,
therefore, not entitled to the money
when the order contained no name of a
witness, and shewed that the mortgagor
was unable to sign her name. The pay-
ment having been made by the loan com-
pany to a lumber company supplying
material to the contractors for the build-
ing, without the express authority of the
mortgagor, and the lumber company
having taken an assignment of the Inort-
gage, and attempted to enforce it against
the mortgagor the transaction was de-
clared fraudulent as against the mort-
gagor, and the payment to the lumber
company disallowed.-Held, also, that
the only costs the assignees of the mort-
gage were entitled to add to the mort-
gage debt were the costs of an ordinary
redemption suit consented to by a mort-
gagee. Judgment appealed from varied,
and appeal dismissed with costs. BLACK
v. HIEBERT........... ............. 557

3-Appeal-Equal division of opinion
-Dismissal without costs.] Upon an
equal division of opinion among the
judges, the appeal stood dismissed with-
out costs. COTE v. THE JAMES RICHARD-

SON Co. . . .......... ............. 41
AND see APPEAL 1.

COURT - Admiralty law - Foreign bot-
toms-Collision in foreign waters-Juris-
diction of Canadian courts.......... 303

See SHIPS AND SHIPPING 3.

2-Appeal-Railway Act-Expropria-
tion-Appeal from award-Jurisdiction
-Choice of forum-Curia designata.511

See APPEAL 10.

CRIMINAL LAW-Crown case reserved
-Appeal-Extension of time for notice
of appeal - "Criminal Code" s. 1024-
Order after expiration of time for service
of notice - Jurisdiction.] The power
given by section 1024 of the "Criminal
Code" (R.S.C. (1906) c. 146) to a judge
of the Supreme Court of Canada to ex-
tend the time for service on the Attorney-
General of notice of an appeal in a re-
served Crown case may be exercised after
the expiration of the time limited by the
code for the service of such notice.
Banner v. Johnston (L.R. 5 H.L. 157)
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CRIMINAL LAW-Continued.

and Vaughan v. Richardson (17 Can. S.
C.R. 703) followed. GILBERT v. THE
KG.... ....................... 207

2-Practice-Crown case reserved -
Reserred questions-Dissent from affirm-
ance of conviction-Appeal-Jurisdiction
-Criminal Code, 1892, ss. 742, 743, 744,
750-R.S.C. (1906), c. 146, ss. 1013, 1015,
1016, 1024-Admission of evidence-Res
gestw.] Evidence of statements made by
a person, since deceased, immediately
after an assault upon him, under appre-
hension of further danger and requesting
assistance and protection, is admissible
as part of the res gests, even though the
person accused of the offence was absent
at the time when such statements were
made. Reg. v. Beddingfield (14 Cox
341); Rex v. Foster (6 C. & P. 325) and
Aveson v. Kinnaird (6 East 188) fol-
lowed.-Statements not coincident, in
point of time, with the occurrence of the
assault, but uttered in the presence and
hearing of the accused and under such
circumstances that he might reasonably
have been expected to make some explan-
atory reply to remarks in reference
to them, are admissible as evidence.-
On the trial of an indictment for murder
the evidence was that the deceased had
been killed by a gun-shot wound inflicted
through the discharge of a gun in the
hands of the accused and the defence was
that the gun had been discharged acci-
dentally. Held, that, in view of the
character of the defence and the evidence
in support of it, there could be no objec-
tion to a charge by the trial judge to the
jury, that the offence could not be re-
duced by them from murder to man-
slauglter but that their verdict should
be either for acquittal or one of guilty of
murder.-Two questions were reserved
by the trial judge for the opinion of the
Court of Appeal but he refused to re-
serve a third question, as to the correct-
ness of his charge on the ground that no
objection to the charge had been taken
at the trial. The Court of Appeal took
all three questions into consideration
and dismissed the appeal, there being no
dissent from the affirmance of the con-
viction on the first and third questions,
but one of the judges being of opinion
that the appeal should be allowed and a
new trial ordered upon the second ques-
tion reserved. On an appeal to the Su-
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CRIMINAL LAW-Continued.

preme Court of Canada, the majority
of the court, being of opinion that the
appeal should be dismissed, declined to
express any opinion as to whether or not
an appeal would lie upon questions as to
which there had been no dissent in the
court appealed from, but it was held,
per Girouard J.-That the Supreme
Court of Canada was precluded from ex-
pressing an opinion on points of law as
to which there had been no dissent in the
court appealed from. McIntosh v. The
Queen (23 Can. S.C.R. 180) followed.
Vian v. The Queen (29 Can. S.C.R. 90);
The Union Colliery Company v. The
Queen (31 Can. S.C.R. 81) and Rice v.
The King (32 Can. S.C.R. 480) referred
to. GILBERT v. THE KiNo.......... 284

3- Disorderly house-Common betting
house-Place for betting-Betting booth
-Race-course of incorporated association
-Crin. Code, 1892, ss. 197, 204-Crim.
Code, 1906, ss. 227, 235.] A perambu-
lating booth used on the race-course of
an incorporated racing association for
the purpose of making bets is an "office"
or "place" used for betting between per-
sons resorting thereto as defined in sec.
197 of the Criminal Code, 1892 (Crim.
Code, 1906, s. 227). Sub-section 2 of
s. 204 of the former Code- (now s.
235) which exempts from the provisions
of the main section (dealing with the
recording or registering of bets, etc.),
bets made on the race-course of an in-
corporated association does not apply to
the offence of keeping a common betting-
house. Girouard and Davies J. dissent-
ing. Judgment of the Court of Appeal
(12 Ont. L.R. 615) affirmed, Girouard
and Davies JJ. dissenting. SAUNDERS V.
TIE KING........................382

4- Stated case-Dissent in Court of
Appeal-Practice-Special leave for ap-
peal-R.S.C. (1906) c. 139, s. 37(c).]
In an appeal from the judgment of the
Supreme Court of the North-West Terri-
tories, in banc, whereby the conviction
of the respondent was quashed, two of
the judges dissenting, special leave for
the appeal was granted on motion before
the full court, under the provisions of
R.S.C. (1907) c. 139, s. 39(c) on the
19th of February, 1907. LAFFERTY V.
LiNCOLN . .. . ................ 620, 625

AND see CONSTITUTIONAL LAW 1.
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CRIMINAL LAW-Continued.

5-Canada Temperance Act-Convic-
tion-"Criminal Case"-R.S.C. (196)
c. 135, s. 32-Habeas corpus-Penalty-
"Not less than $50"- Conviction for
$200-Imposition of fine for first offence
-Powers of Supreme Court judge-Re-
ference of application to full court. .394

See CANADA TEMPERANCE ACT.

CROWN-Breach of trust-Purchase of
debentures out of Common School Fund
- Knowledge of misapplication of
moneys-Payment of interest-Statu-
tory prohibition-Evasion of statute-
Estoppel against the Crown-Action-
Adding parties-Practice.] In an ac-
tion by the Crown against the Quebec
North Shore Turnpike Road Trustees to
recover interest upon debentures pur-
chased from them by .the Government of
the late Province of Canada (with trust
funds held by them belonging to the
Common School Fund), the defendants
pleaded that the Crown was estopped
from recovery inasmuch as, at the time
of their purchase, the advisers of the
Crown were aware that these deben-
tures were being issued in breach of a
trust and with the intention of misap-
plying the proceeds towards payment of
interest upon other debentures due by
them in violation of a statutory pro-
hibition. Held, affirming the judgment
appealed from (8 Ex. C.R. 390) that,
as there was statutory authority for
the issue of the debentures in question,
knowledge of any such bre-ich of trust
or misapplication by the advisers of the
Crown could not be set up as a defence
to the action. QUEBEC NORTH SHORE
TURNPIKE ROAD TRUSTEES v. THE KING.

... . ............. ......... G2

2- Banks and banking - Forged
cheques-Payment - Representation by
drawee-Implied guarantee-Estoppel-
Acknowledgment of bank statements-
Liability of indorsers-Mistake-Action
-Money had and received.] A clerk in
a department of the Government of Can-
ada. whose duty was to examine and
check its amount with the Bank of
Montreal, forged departmental cheques
and deposited them to his credit in
other banks. The forgeries were not
discovered until some months after
these cheques had been paid by the

CROWN-Continued.

drawee to the several other banks, on
presentation, and charged against the
Receiver-General on the account of the
department with the bank. None of the
cheques were marked with the drawee's
acceptance before payment. In the
meantime, the accountant of the depart-
ment, being deceived by false returns of
checking by the clerk, acknowledged the
correctness of the statements of the ac-
count as furnished by the bank where it
was kept. In an action by the Crown to
recover the amount so paid upon the
forged cheques and charged against the
Receiver-General: Held, affirming the
judgment appealed from (11 Ont. L.R.
595) that the bank was liable unless the
Crown was estopped from setting up the
forgery. Per Davies, Idington and Duff
JJ.. that estoppel could not be invoked
maainst the Crown. Per Girouard and
Maclennan JJ., that, apart from the
question of the Crown being subject to
estoppel, under the circumstances of this
case a private person would not have
been estopped had his name been forged
as drawer of the cbeques. Per Davies
and Idington JJ.-The acknowledgment
by the accountant of the department of
the correctness of the statements fur-
nished by the bank, being made under a
mitake as to the facts, the accounts
could be re-opened to have the mistake
rectified. BANK OF 1\ONTREAL v. TiHE
KING . . . ... ................. 258

Ann see BANKS AND BANKING 2.

3- Negligence-Na'vigation of inland
waters - Conision - Government ships
and vessls-"Puiblic iwork"-The Eche-
quer Court Act, s. 16-Construction of
statute-Right of action .......... 126

See NEGLIGENCE 3.

4-Subaqueous mining-Crown grants
-Dredging lease-Breach of contract-
Subsequent issue of placer mining li-
cen es-Damages-Pleading and practice
-Rtatament of claim-Demurrer-Cause
of action........................542

See MINES AND MINERALS 3.

CROWN CASES RESERVED- Criminal
la0-Practice - Reserved questions -
Dissent from affirmance of conviction-
Appeal - Jurisdiction- Criminal Code,
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CROWN CASES RESERVED-Con.

1892, ss. 742, 743, 744, 750-R.S.C.(1906)
c. 146, as. 1013, 1015, 1016, 1024-Ad-
mission of evidence-Res geste.... 284

See CRIMINAL LAw 2.

CROWN GRANT-Subaqueous mining-
Crown grants-Dredging lease-Breach
of contract-Subsequent issue of placer
mining licenses-Damages-Pleading and
practice-Statement of claim-Demurrer
-Cause of action.] A statement of
claim which alleges that the Crown, after
granting a lease of areas for subaqueous
mining and while that lease was in
force, in derogation of the rights of the
lessee to peaceable enjoyment thereof, in-
terfered with the rights vested in him
by transferring the leased area to placer
miners who were put in possession of
them by the Crown to his detriment, dis-
closes a sufficient cause of action in sup-
port of a petition of right for the re-
covery of damages claimed in conse-
quence of such subsequent grants. Judg-
ment appealed from (10 Ex. C.R. 390)
reversed, Davies and Idington JJ. dis-
senting.-Davies J. dissented on the
ground that there was no sufficient alle-
gation in the petition either of interfer-
ence with the submerged beds or bars
of the stream, which alone were included
in the dredging lease, or of such active
interference by the Crown as would justi-
fy an action. MCLEAN V. THE KiNG..542

DAMAGES- Epropriation of land -
Payment - Market value - Potential
value.] D. purchased at different times
and in sixteen different parcels 623 acres
of land, paying for the whole nearly
$7,000, or about $11 per acre. The
Crown on expropriating the land offered
him $20 per acre, which he refused,
claiming $22,000, which on a reference
to ascertain the value was increased to
$45,000. The referee allowed $38,000,
which the Exchequer Court reduced to
the sum first claimed. Held, reversing
the judgment of the Exchequer Court
(10 Ex. C.R. 208), Gironard J. dissent-
ing, that there was no user of the land
nor any special circumstances to make
it worth more than the market value,
which was established by the price for
which it was sold shortly before expro-
priation.-D. claimed the larger price as
potential value of the land for orchard

DAMAGES-Continued.

purposes to which he had intended to de-
vote it.-Held, that as he had not proved
the land to be fit for such purpose and
the evidence tended to disprove it he
could not receive compensation on that
g:ound. DODGE v. THE KING.. 14

AND see EVIDENCE 2.

2-Action for negligence-Practice-
Assessment of damages - Funeral e_-
penses.] In an action by the father of
a person whose death was occasioned by
the negligence of the defendants, it was
held that the- plaintiff could not recover
funeral and other expenses incurred, as
damages in the action. TORONTO RY Co.
v. MULVANEY. . ................... .. 27

AND See NEGLIGENCE 5.

3 -Placer mining-Disputed title -
Trespass pending litigation-Colour of
right-Invasion of claim-Adverse acts
-Sinister intention-Conversion-B lend.
ing materials-Accounts-Assessment of
damages - Mitigating circumstances -
Compensation for necessary expenses-
Estoppel - Standing-by - Acquies-
cense.] After a favourable judgment by
the Gold Commissioner in respect to the
boundary between contiguous placer min-
ing locations and while an appeal there-
from was pending, the defendants, with
the knowledge of the plaintiffs, entered
upon the location and removed a quan-
tity of auriferous material from the dis-
puted and undisputed portions thereof,intermixed the products without keep-
ing any account of the quantities taken
from these portions respectively and ap-
propriated the gold recovered from the
whole mass. In an action for damages,
taken subsequently, the plaintiffs re-
covered for the total value of the gold
estimated to have been taken from the
disputed portion of the claim, without
deduction of the necessary expensgs of
workings and winning the gold. Held,
affirming the judgment appealed from,
Davies J. dissenting, that a correct ap-
preciation of the evidence disclosed a
sinister intention on the part of the de-
fendants, that they had deliberately
blended the materials taken from both
parts of the location, converted the whole
mass to their own use and thereby de-
stroyed the means of ascertaining the
respective quantities so taken and the
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DAMAGES-Continued.

proportionate expense of recovering the
precious metal therefrom, and that, con-
sequently, they were liable in damages
for the total value of so much of the
intermixed products as were not strictly
proved to have come from the undis-
puted portion of the location. Qucre.
Does the Eng~sh rule governing the as-
sessment of damages in respect of tres-
passes in coal mines supply a method
of assessment applicable in its entirety
to placer mining locations? LAMB V.
K INCAID. . . . . . ................. 516

4- Negligence-Navigation of inland
waters -Collision -Government ships
and vessels-"Public work"-The Ex-
chequer Court Act, s. 16-Construction
of statute-Right of action. ...... 126

See NEGLIGENCE 3.

5- Breach of contract-Breach of
trust-Assessment of dainages-Sale of
mining rights-Promotion of company-
Failure to deliver securities-Principal
and agent-A.ccount-Evidence-Salvage
- Indemnity for necessary expenses -
Laches-Estoppel . . . . .......... .198

See TRUSTS 1.

6-Negligence-Trespass - Horse rac-
ing-Intruder upon race track-Careless-
ness. . . ........... .............. 226

See NEGLIGENCE 4.

7- Public work-Contract-Change in
plans and specifications-Waiver by or-
der in council-Powers of executive-
Construction of statute-Directory and
imperatire clauses-Words and phrases
-"Stipulations"-Exchequer Court Act,
s. 33-Extra works-Engineer's certifi-
cate-Instructions in writing-Schedule
of prices-Compensation at increased
rates--Damages-Right of action-Quan-
tum mervit. . . .................. 501

See CONTRACT 5.

8-Subaqueous mining-Crown grants
-Dredging lease-Breach of contract-
Subsequent issue of placer mining li-
censes-Pleading and practice-State-
ment of claim-Demurrer-Cause of ac-
tion . ... ....................... 542

See MINES AND MINERALS 3.

DEBENTURES- Crown - Breach of
trust-Purchase of debentures out of
Common School Fund-Knowledge of
misappropriation of moneys-Payment
of interest-Statutory prohibition-Eva-
sion of statute-Estoppel against Crown
-Action-Adding parties-Practice. .6

See QUEBEC NORTH SHORE TURN-
PIKE ROAD TRUST.

DEBTOR AND CREDITOR-Banks and
bankinq-Security for advance-Assign-
ment of goods-Claim on proceeds of sale
-53 V. c. 31, s. 74(D.)] A bank to
which goods have been transferred as
security for advances under section 74
of the "Bank Act," 1890, can follow
the proceeds of sale of said goods in the
h-inds of a creditor of the assignor to
whom the latter has paid them when
the purchaser knew, or must be pre-
sumed to have known, that the same be-
longed to the b-ink. UNION BANK OF
HALIFAX V. SPINNEY . . . . ........ 187

2-Vendor and vende-c-Sale of securi-
ties-Interpretation of contract-Arts.
1018. 1019 0.C.-Railways-Debtor and
creditor-Right of way claims-Legal
expenses incurred in settlement.] The
nlaintiffs sold the defendants stock and
bonds of the P. & I. Ry. Co. with an
agreement in writing which contained
a clause stipulating as a condition that
the vendees might declare the option of
paying a further sum of $30,000, in ad-
dition to the price of sale, in considera-
tion of which the vendors agreed to pay
all the debts of the P. & I. Ry. Co. ex-
cept certain specially mentioned claims,
some of which were in respect of set-
tlement for the right of way. The final
cl-use of the agreement was as follows:
-"After two years from the date hereof
the Montreal Street Railway Company
will assume the obligation of settling
any right of way claims which the ven-
dors may not previously have been called
upon to settle and will contribute $5,000
towards the settlement of any such
claims which the vendors may be called
uoon to settle within the said two years.
Any nart of the said sum not so ex-
pended in said two years or required by
the purchasers so to be. shall be paid
over to the vendors at the end of the
said period, it being understood that the
purchasers will not stir up or suggest
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DEBTOR AND CREDITOR-Con.

claims being made." The vendees exer-
cised the option and paid the $30,000 to
the vendors who reserved their right to
any portion of the $5,000 to be contri-
buted towards settlement of the right
of way claims which might not be ex-
pended during the two years. An un-
settled claim for right of way, in dispute
at the time of the agreement, was, sub-
sequently, settled by the vendors within
the two years. The question arose as
to whether or not this claim, then known
to exist, and legal expenses connected
therewith was a debt which the vendors
were obliged to discharge in cons'dera-
tion of the extra $30,000 so paid to them,
and whether or not the $5,000 was to be
contributed only in respect of right of
way claims arising after the date of
tie agre-ment. Held, affirming the judg-
ment appealed from, that the agreement
must be construed as being controlled
by the provisions of the last clause
thereof; that said last clause was not
inconsistent with the previous clauses of
the agreement and that the vendees were
bound to contribute to the payment of
such claims and legal expenses in respect
of the right of way to the extent of the
$5,000 mentioned in the last clause.
ATONTREAL. STREET RY. Co. v. MONTREAL
CONSTRUCTION Co .... . ........... 422

3-Insolvency-Fraudulent preference
-Security to creditor-Knowledge of in-
solvency-R.S.O. [18971 c. 147, s. 2, ss.
2 and 3.1 G. had assisted S. with loans
and also guaranteed his credit at the
Dominion Bank to the extent of $3,000.
His own cheque at the bank having been
refused payment until the indebtedness
of S. of 81,900 was settled the latter
promised to arrange it within a month
which he did by transferring to G. goods
pledged to the Imperial Bank G. paying
what was due to both banks. Shortly
after S. sold out his stock in trade and
absconded owing large sums to foreign
creditors and being insolvent. On the
trial of a creditor's action to set aside
the transfer to G. as a fraudulent pre-
ference th manager of the Dominion
Bqnk testified th-it G.'s cheque was not
refused from any doubt of S.'s solvency
but because he had heard that S. was
dealing with another bank and he wished
to close the account. Held, Idington and
Duff JJ. dissenting, that under the evi-

DEBTOR AND CREDITOR-Con.

dence produced G. had no reason to sup-
pose, when the goods were transferred,
that S. was insolvent and he had satis-
fied the onus placed upon him by the
provincial statute of shewing that he had
not intended to hinder, delay or defraud
the creditors of S. BALDOCCHI v. SPADA.

.......... 577

DEDICATION - Negligence - Electric
lighting-Wires on public highway-
Proximity to bridge-Injury tochild. 27

See NEGLIGENCE 1.

DEED-Construction of deed-Descrip-
tion of lands-License to cut timber-
Ambiguitas latens - Evidence-Bound-
ary.] A license to cut timber on a lot
of land dese ibed the portion affected as
bounded on the south by a river. The
river almost crossed the lot at a point
near its northern boundary and, at an-
other point, about nineteen arpents fur-
ther south, it again crossed the lot,
completely. In an action to eject the
licensee from the portion of the lot be-
tween the fi"st and second bends of the
river and to recover damages: Held,
that, under the circumstances, there
was no ambiguity in the designation of
the quantity of the land affected by the
license and, in any event, the language
of the instrument must be literally con-
strued in favour of the grantee and the
party bound thereby could not be per-
mitted to shew a different intention by
evidence of su-'rounding circumstances.
MOREL v. LEFRANCOIS . . . . ............ 75

2 Dominion mining regulations-Hy-
droulic mininr-Place mining-Lease-
TVat-r-qrant-Conditions of gront7-User
of flowing icaters-Diversion of water-
course-Dams and flumes-Construction
of deed-Riparian rights-Priority of
right-Injunction. . . . ............ 79

See MINES AND MNINERALS 1.

3-1ortag-Money advanced to con-
struct buildings-Lien for materials sup-
plied-Payment to contractor-Transac-
tions in fraud of mortgagee's rights-
Redemption-Costs. .............. 557

See MORTGAGE.
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DELIVERY- Broker - Stock - Pur-
chase on margin-Pledge of stock by
broker-Possession for delivery to pur-
chaser . . ...................... 601

See BROKER.

DEMURRER - Subaqueous mining -
Crown grants-Dredging lease-Breach
of contract-Subsequent issue of placer
mining licenses-Damages---Pleading and
practice-Statement of claim-Demurrer
-Cause of action.] A statement of
claim which alleges that the Crown, after
granting a lease of areas for subaqueous
mining and while that lease was in force,
in derogation of the rights of the lessee
to peaceable enjoyment thereof, inter-
fered with the rights vested in him by
transferring the leased area to placer
miners who were put in possession of
them by the Crown to his detriment, dis-
closes a sufficient cause of action in sup-
port of a petition of right for the re-
covery of damages claimed in conse-
quence of such subsequent grants. Judg-
ment appealed from (10 Ex. C.R. 390)
reversed, Davies and Idington JJ. dis-
senting. Davies J. dissented on the
ground that there was no sufficient alle-
gation in the petition either of inter-
ference with the submerged beds or bars
of the stream, which alone were included
in the dredging lease, or of such active
interference by the Crown as would just-
ifv an action. MCLEAN v. THE KINo.

. . ...... .............. 542

DEVOLUTION-Constrnction of will-
Usufruct-Substitution - Partition be-
tween institutes-Validating legislation
-60 V. c. 95 (Q.) -Construction of sta-
tute-Restraint of alienation-Interest of
substitutes-Devise of property held by
institute under partition-Devolution of
corpus of estate es nature-Accretion-
Res judicata-Arts. 868, 948 C.C. 1

See WILL 1.

DREDGING - Subaqueous mining -

Crown grants-Dredging lease-Breach
of contract-Sibsequent issue of placer
mining licenses-Damages-Pleading and
practice-Statement of claim-Cause of
action . . . . ...................... 542

See MINES AM MINERALS 3.

DURESS-Revocation of will-Testa-
mentary capacity-Findings of fact-
Practice-Improper suggestion - Undue
influence-Captation-Bounty taken by
promoter-Fraudulent representations-
Evidence-Onus of proof. ........ 460

See WILL 2.

EMINENT DOMAIN.

See EXPROPRIATION.

EMPLOYER AND EMPLOYEE - Con-
tract of hiring-Manager or expert-
Dismissal.] The manager of a veneer
company having heard of plaintiff as a
man who could usefully be employed in
the-business wrote him a letter in which
he stated that "what we want is a man
who is a good veneer maker and who
knows how to make all kinds of built
up woods that are salable, such as panels.
* * * We want you to take full
charge of the mill, that is, the manufac-
turing." In reply plaintiff said:
"Would say I understand fully the mak-
ing of the articles you speak of as well
as numerous others with proper ma-
chines and proper men to run them."
And in a subsequent letter he said: "1
feel from all the experience I have had
I have mastered the entire principle of
it (the veneer business), knowing ma-
chines required for various work, what
veneer has got to be when completed."
Having been hired by the manager he
was discharged six weeks later and
brought an action for wrongful dis-
missal. Held, reversing the judgment of
the Supreme Court of New Brunswick
(37 N.B. Rep. 332) that he was not
hired as a business manager but as an
expert in the veneer business and as
the evidence established that he was not
competent he was properly discharged
and could not recover. ALLcnOFT V.
ADAMS ......................... 365

ELECTRICITY - Negligence - Electric
light company-Wires on public highway
-Proximity to bridge-Injury to child
-Dedication.] Several years ago the
owners of land in the Township of York
built a bridge over a ravine for access
to and from the City of Toronto and
about 1894 the Toronto Electric Light
Co. placed wires across the ravine about
ten feet from the bridge. In 1904 the
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ELECTRICITY-Continued.

bridge was reconstructed and made
wider, being brought to within from 14
to 20 inches of the wires, which had be-
come worn and ceased to be insulated.
G., a boy under nine years of age, while
playing on the bridge, put his arm
through the railing and his hand touch-
ing the wire he was badly injured. Held,
reversing the judgment of the Court of
Appeal (12 Ont. L.R. 413), that the
plans and deeds in evidence shewed a
dedication as a public highway of the
bridge and land on each side of it and
such highway included the land over
which the wires passed.-Held, also, that
the wires in the condition in which they
were at the time of the accident were
dangerous to those using the highway
and the company were liable for the in-
jury to G. GLOSTER v. TORONTo ELEc-
Talc LIGHT CO. . . . .............. 27

ERROR.
See MISTAKE.

ESTOPPEL-Crown-Breach, of trust-
Purchase of debentures out of Common
School Fund-Knowledge of misapplica-
tion of moneys-Payment of interest-
Statutory prohibition-Evasion of sta-
tute-Estoppel against the Crown-Ac-
tion-Adding parties-Practice.] In an
action by the Crown against the Quebec
North Shore Turnpike Road Trustees
to recover interest upon debentures pur-
chased from them by the Government of
the late*Province of Canada (with trust
funds held by them belonging to the
Common School Fund), the defendants
pleaded that the Crown was estopped
from recovery inasmuch as, at the time
of their purchase, the advisers of the
Crown were aware that these debentures
were being issued in breach of a trust
and with the intention of misapplying
the proceeds towards payment of inter-
est upon other debentures due by them
in violation of a statutory prohibition.
Held, affirming the judgment appealed
from (8 Ex. C.R. 390) that, as there
was statutory authority for the issue
of the debentures in question, knowledge
of any such breach of trust or misappli-
cation by the advisers of the Crown could
not be set up as a defence to the action.
QuEB;Ec NoRTH SHORE TURNPIKE ROAD
TRUSTEES v. THE KING. . . . .. . .. . .62

ESTOPPEL-Continued.

2-rown - Banks and banking -
Forged cheques - Payment - Repre-
sentation by drawee-Implied guarantee
-Estoppel - Acknowledgment of bank
statements - Liability of indorsers -
Mistake - Action-Money had and re-
ceived.] A clerk in a department of the
Government of Canada, whose duty was
to examine and check its account with
the Bank of Montreal, forged depart-
mental cheques and deposited them to
his credit in other banks. The forgeries
were not discovered until some months
after these cheques had been paid by
the drawee to the several other banks,
on presentation, and charged against the
Receiver-General on the account of the
department with the bank. None of
the cheques were marked with the
drawee's acceptance before payment. In
the meantime, the accountant of the de-
partment, being deceived by false returns
of checking by the account by the clerk,
acknowledged the correctness of the
statements of the account as furnished
by the bank where it was kept. In an
action by the Crown to recover the
amount so paid upon the forged cheques
and charged against the Receiver-Gen-
eral: Held, affirming the judgment ap-
pealed from (11 Ont. L.R. 595) that
the bank was liable unless the Crown
was estopped from setting up the forg-
ery. Per Davies, Idington and Duff JJ.,
that estoppel could not be invoked
against the Crown. Per Girouard and
Maclennan JJ., that, apart from the
question of the Crown being subject to
estoppel, under the tircunAtances of
this case a private person would not have
b-en estopped had his name been forged
as drawer of the cheques. Per Davies
and Idington JJ.-The acknowledgment
by the accountant of the department of
the correctness of the statements fur-
nished by the bank, being made under a
mistake as to the facts, the accounts
could be re-opened to have the mistake
rectified-The defendant bank made
claims against the other banks, as third
parties, as indorsers or as having re-
ceived money paid by mistake, for the
reimbursement of the several amounts
so paid to them, respectively. On these
third party issues, it was held, per Gir-
ouard and Maclennan JJ.-The drawee,
having paid the cheques on which the
name of its customer was forged, could not
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ESTOPPEL-Continued.

recover the amounts thereof from hold-
ers in due course. Price v. Neal (4
Burr. 1355) followed. Per Davies and
Idington JJ.-As the third party banks
relied upon the representation that the
cheques were genuine, which was to be
implied from their payment on presenta-
tion, and subsequently paid out the
funds to their depositor or on his order,
the drawe3 was estopped and could not
recover the amounts so paid from them
either as indorsers or as for money paid
to them under mistake. In the result,
the judgment anpealed from (11 Ont.
L.R. 595) was affirmed. BANK OF MON-
TREAL v. TiE KING . . . . . ........ .258

3-Breach of contract - Breach of
trust-Assessment of damages-Sale of
mining rights-Promotion of company
-Failure to deliver securities-Princi-
pal and agent-Account-Evidence-Sal-
vape-Indemnity for necessary expenses
-Laches-Estoppel. . . . . . .. 198

See TRUSTS 1.

4-Infringement of patent-Purchase
of patented device . . . . . .......... 451

See PATENT OF INVENTION 1.

5-Placer mining-Disputed title-
Trespass pending litigation-Colour of
right-Invasion of claim-Adverse acts
-Sinister intention-Conversion-Blend-
ing materials-A ccounts-Assessment of
damages - Mitigating circumstances -
Compensation for necessary expenses-
Standing-by-Acquiescence. . . . . .. 516

See MINES AND MINERALS 2.

EVIDENCE-Construction of deed -
Derc-iption of lands-License to cut tim-
ber - Ambiguitas latrns-Evidence -
Boundary.1 A license to cut timber on
a lot of land described the portion af-
fected as bounded on the south by a
rive-. The river almost crossed the lot
at a point near its northern boundary
and, at another point, about nineteen
arpents further south, it again crossed
the lot, completely. In an action to
eject the licensee from the portion of
the lot between the first and second
bends of the river and to recover dam-
ages: Held, that, under the circum-

EVIDENCE-Continued.

stances there was no ambiguity in the
designation of the quantity of the land
affected by the license and, in any event,
the language of the instrument must be
literally construed in favour of the
grantee and the party bound thereby
could not be permitted to shew a differ-
ent intention by evidence of surrounding
circumstances. MOREL v. LEFRANCOIS.

......... 75

2-Practic -Examination of witnesses
-Expert testimony-2 Edw. VII. c. 9,
s. 1.1 By 2 Edw. VII. c. 9, s. 1, only
five expert witnesses can be called by
either side on the trial of a case with-
out leave. Quere. If more are so called
without objection by the opposite party
is the testimony of the extra witness
valid? DODGE v. THE KING. . . . .. . .149

AND see EXPROPRIATION 1.

3-A dmiralty law-Collision- Viola-
tion of rules not affecting accident-
Steering wrong course.] A steamer com-
ing up Halifax harbour ran into a
schooner striking her stern on the port
sid-. No sound signals were given. The
green light of the schooner was seen on
the steamer's port bow and the latter
starboarded her helm to pass astern and
then ported. She then was so close that
the engines were stopped but too late
to prevent the collision. Held, that the
steamer alone was to blamq for the col-
lision.-Held, also, that though under
the rules the schooner should have kept
her course and also was to blame for
not having a proper lookout neither
fault contributed to the collision. SR.
"ARR4NMORE" v. RUDOLPH. . . .. .. .179

AND see SHIPS AND SHIPPING 2.

4-Criminal law - Practice - Crown
care reserved-Reserved questions-Dis-
sent from affirmance of conviction-Ap-
peal-Jurisdiction-Criminal Code, 1892,
ss. 742. 743. 744. 750-R.S.C. (1906),
c. 146, ss. 1013. 1015, 1016, 1024-Ad-
mission of evidence-Res gesta.] Evi-
dence of statements made by a person,
since deceased. immediately after an as-
sault upon him under apprehension of
further danger and requesting assistance
and protection, is admissible as part of
the res pests0, even though the person
accused of the offence was absent at the
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time when such statements were madc.
Reg. v. Beddingfleld (14 Cox 341),
Rex v. Foster (6 C. & P. 325) and Ave-
son V. Kinnaird (6 East. 188) followed.-
Statemnts not coincident, in point of
time, with the occurrence of the assault,
but uttered in the presence and hearing
of the accused and under such circum-
stances that he might reasonably have
been expected to make some explana-
tory reply to remarks in reference to
them, are admissible as evidence.-On
the trial of an indictment for murder
the evidence was that the deceased had
been killed by a gun-shot wound in-
flicted through the discharge of a gun
in the hands of the accused and the de-
fence was that the gun had been dis-
charged accidentally. Held, that, in
view of the character of the defence
and the evidence in suppo-t of it, there
could be no objection to a charge by the
trial judge to the jury that the offence
could not be reduced by them from
murder to manslaughter but that their
verdict should be either for acquittal or
one of guilty of murder. GILBERT V.
THE KING. . . . .................. 284

AND see CRIMINAL LAw 2.

5-Title to land-Plan of survey-
Evidence-Onus of proof-Findings of
jury-Error-eto trial.1 Where it ap-
peared that in directing the jury, at
the trial, the judge attached undue im-
portance to the effect of a plan of sur-
vey referred to in a junior grant as
against a much older plan upon which
the original grants of the lands in dis-
pute depended and that the findings were
not based upon evidence sufficient in law
to shift the onus of proof from the plain-
tiff and were. l4kewise, insufficient for
the taking of accounts in respect to tres-
pass and conversion of minerals com-
plained of: Held, affirming the order
for a pew trial mado by the judgment
appealed from (I East. L.R. 293) .that in
the abence of evidence of error therein,
the older grants and plan must govern
the rights of the parties. BARTLETT 1.
NOVA SCOTIA STEEL CO . . ......... 336

6-Rcvcction of vill- Testamentary
capacity-Findings of fact-Practice-
Tmprover suggestion-Undue influence-
Captation-Bounty taken by promoter-

EVIDENCE-Continued.

Fraudulent representations-Evidence -
Onus of proof.] While the testator was
suffering from a wasting disease of
which he di-d shortly afterwards, the
defendant, his brother, took advantage
of his weakness of mind and secretly ob-
tained the execut'on of a will, in which
he was made the princinal beneficiary,
by fraudulently sugg-sting and causing
the testator to believe that his malady
was caused and aggravated by the care-
lessness and want of skill of his wife in
the preparation of his food. The testa-
tor and his wife had lived together in
harmony for a number of years and,
shortly after the'r marriage, had made
wills by which each of them, respective-
ly, had constituted the other universal
residuary legat-e and the testator's
former will, so made, was revoked by
the will propounded by the defendant.
Held, that, as the promoter of the will,
by which he took a bounty, had failed
to discharge the onus of proof cast upon
him to shew that the testato- had acted
freely and without undue influence in
the revocation of the former will, the
second will was invalid and should be
set aside. MAYRAND v. DUSSAULT. . 460

AND see WILL 2.

7--ury trial--Judge's charge-Prac-
tical withdraiwal of case-Evidence -
New trial. . ................... 165

See NEW TRIAL 1.

8-A npeal-Order extending time -
Jurisdiction-R.S.C. (1886) c. 135, s. 42
-Practice - Trespass - Possession -
Evidence - Expropriation - Railways.

....... 230
Ree APPEAL 4.

" TRESPASS 1.

EXECUTIVE POWERS-Appeal-Juris-
diction - Discretion of Governor in
Council-Stated cas"-Railway subsidies
-onnstruction of statute-3 Edw. VII.
c. 57-Conditions of contract-Estimat-
inq cost of construction of line of rail-
way-Rolling stock and equipment. .137

See RATLWAYs 2.

EXPROPRIATION - Expropriation of
land-Payment - Market value -Po-
tential value-Evidence.] D. purchased
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at different times and in sixteen different
parcels 623 acres of land, paying for
the whole nearly $7,000, or about $11
per acre. The Crown on expropriating
the land offered him $20 per acre, which
he refused, claiming $22,000, which on
a reference to ascertain the value was
increased to $45,000. The referee al-
lowed $38,000, which the Exchequer
Court reduced to the sum first claimed.
Held, reversing the judgment of the Ex-
chequer Court (10 Ex. C.R. 208), Gir-
ouard J. dissenting, that there was no
user of the land nor any special circum-
stances to make it worth more than the
market value, which was established by
the price for which it was sold shortly
before expropriation.-D. claimed the
larger price as potential value of the
land for orchard purposes to which he
had intended to devote it.-Held, that
as he had not proved the land to be
fit for such purpose and the evidence
tended to disprove it he could not re-
ceive comnensation on that ground. By
2 Edw. VII. c.'9, s. 1, only five expert wit-
nesses can be called by either side on
the trial of a case without leave. Quare.
If more are so called without obiection
by the opposite party is the testimony
of the extra witness valid? DODGE V.
THE KING. . . . . ................. 149

2-Railway Act-Appeal from award
-Choice of forum-Curia designata.1
By s. 168 of 3 Edw. VII. c. 58 amend-
inz the Railway Act, 1903, (R.S.C.
(1906) c. 37, s. 209) if an award by
arbitrators on expropriation of land by
a railway company exceeds $600 any
dissatisfied party may appeal therefrom
to a Superior Court which in Ontario
means the High Court or the Court of
Appeal (Interpretation Act R.S. t1906]
c. 1. c. 34, s.-s. 26). Held, that if an ap-
neal from an award is taken to the High
Court there can be no further anneal to
the Supreme Court of Canada which can-
not even give snecial leave. JAMES BAY
Ry. Co. v. ARMSTRoNG. . . ......... 511

3-Appeal-Order extending time -
Jurisdiction-R.R.C. (1886) c. 135, 8.
42-Practice - Trespass - Possession-
Evidence - Expropriation - Railways.

......... . . . . . .............. 230
See APPEAL 4.

" TRESPASS 1.

FINDINGS OF FACT-Negligence-Rail-
way crossing-Findings of jury-"Look
and listen" . .................... 94

See NEGLIGENCE 2.
AND see APPEAL; PRACTICE.

FORGERY-Crown-Banks and banking
-Forged cheque-Payment-Representa-
tion by drawee-Implied guarantee-
Estoppel - Acknowledgment of bank
statements - Liability of indorsers -
Mistake-Action-Money had and re-
ceived. ......................... 258

See BANKS AND BANKING 2.

FRAUD-Revocation of will-Testament-
ary capacity-Findings of fact-Practice
-Improper suggestion-Undue influence
-Captation-Bounty taken by promoter
-Fraudulent representations-Evidence
-Onus of proof.] While the testator
was suffering from a wasting disease of
which he died shortly afterwards, the
defendant, his brother, took advantage
of his weakness of mind and secretly
obtained the execution of a will, in
which he was made the principal bene-
ficiary, by fraudulently suggesting and
causing the testator to believe that his
malady was caused and aggravated by
the carelessness and want of skill of his
wife in the preparation of his food. The
testator and his wife had lived together
in harmony for a number of years and,
shortly after their marriage, had made
wills by which each of them, respective-
ly, had constituted the other universal
residuary legatee and the testator's
former will, so made. was revoked by
the will propounded by the defendant.
Held, that, as the promoter of the will,
by which he took a bounty. had failed
to discharge the onus of proof cast upon
him to shew that the testator had acted
freely and without undue influence in
the revocation of the former will, the
second will was invalid and should be
set aside. MAYRAND v. DuSSAULT. . 460

AND See WILL 2.

2-rown - Banks and banking -
Forged cheque-Payment - Representa-
tion by drawee-Implied guarantee -
Estoppel - Acknowledgment of bank
statements-Liability of indorsers-Mis-
take-Action-Money had and received.

......... . . . . . ............... 258
See BANKS AND BANKING 2.
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3-Placer mining-Disputed title -

Trespass pending litigation-Colour of
right-Invasion of claim-Adverse acts
- Sinister intention - Conversion -
Blending materials -Accounts-Assess-
ment of damages-Mitigating circum-
stances-Compensation for necessary ex-
penses-Estoppel - Standing-by - Ac-
quiescence..... .................. 516

See MINES AND MINERALS 2.

4-Mortgage-Money advanced to con-
struct buildings-Lien for materials
supplied - Payment to contractor -
Transactions in fraud of mortgagee's
rights-Redemption-Costs. ....... 557

See MORTGAGE.

5- Vendor and purchaser-Sale of
land-Formation of contract-Conditions
-Acceptance of title-New term-Sta-
tute of Frauds-Principal and agent-
Secret commission-Avoidance of con-
tract-Specific performance. . . . ... 588

See CONTRACT 6.

FRAUDULENT PREFERENCES - In-
solvency - Security to creditor-Know-
ledge of insolvency - R.S.O. r1897]
c. 147, s. 2, ss. 2 and 3.1 G.
had assisted S. with loans and also
guarante-d his credit at the Domin-
ion Bank to the extent of $3.000.
His own cheque at the bank having been
refused payment until the indebtedness
of S. of $1.900 was settled the latter
promised to arrange it within a month
which he did by transferring to G. goods
pledged to the Imperial Bank G. pay-
ing what was due to both banks. Short-
ly after S. sold out his stock in trade
and absconded owing large sums to
foreign creditors and being insolvent.
On the trial of a creditor's action to set
aside the transfer to G. as a fraudulent
preference the manager of the Dominion
Bank testified that G.'s cheque was not
refused from any doubt of S.'s solvency
but because he had heard that S. was
dealing with another bank and hp wished
to close the account. Held, Idington
and Duff JJ. dissenting, that under the
evidence produced G. had no reason to
suppose, when the goods were trans-
ferred, that S. was insolvent and he had
satisfied the onus placed upon him by

FRAUDULENT PREFERENCES-Con.

the provincial statute of shewing that
he had not intended to hinder, delay or
defraud the creditors of S. BALD)OCCHI
v. SPADA...... .................. 577

GAMBLING-Criminal law-Disorderly
house-Common betting house-Place for
betting-Betting booth-Race-course of
incorporated association - Crim. Code,
1892, ss. 197, 204-Crim. Code, 1906, as.
227, 235-Construction of statute-In-
terpretation of terms. . . . ......... 382

See CRIMINAL LAw 3.

GOVERNOR IN COUNCIL - Appeal -
Jurisdiction-Discretion of Governor in
Council-Stated case-Railway subsidies
-Construction of statute-3 Edw. VII.
c. 57-Conditions of contract-Estimat-
ing costs of constructing line of railway
-Rolling stock and equipment. ..... 137

See RAILWAYS 2.

2-Public work-Contract-Change in
plans and specifications-Waiver by or-
der in council-Powers of executive-
Construction of statute-Directory and
imperative clauses-Words and phrases
-"Stipulations"-Exchequer Court Act,
s. 33-Extra works-Engineer's certifi-
cate-Instructions in aoriting-Schedule
of prices-Compensation at increased
rate-Damages-Right of action-Quan-
tum meruit. . .................. 501

See CONTRACT 5.

GUARANTEE- Crown - Banks and
banking-Forged cheques-Payment -
Representation by drawee - Implied
guarantee - Estoppel - Acknowledg-
ment of bank statements-Liability of
indorsers-Mistake-Action-Money had
and received. . . .... ............. 258

See BANKS AND BANKING 2.

HABEAS CORPUS-Canada Temperance
Act - Conviction - "Criminal case"-
R.S.C. c. 135, s. 32-Habeas corpus-
Penalty-"Not less than $50"-Convic-
tion for $200.1 A commitment on con-
viction for an offence against Part II.
of the Canada Temperance Act is a
commitment in a criminal case under q.
32 of R.S.C. c. 135 (R.S. 1906, a. 139,
s. 62) which gives a judge of the Su-
preme Court of Canada power to issue
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a writ of habeas corpus. On application
to a judge for a writ of habeas corpus
he may refer the same to the court which
has jurisdiction to hear and dispose of
it. Idington and Maclennan JJ. dissent-
in. IN RE RIcHARD. ............. 394

AND s:e CANADA TEMPERANCE ACT.

HIGHWAY-Negligence-Electric light-
ing-Wires on public highway-Proxi-
mity to bridge-Injury to child-Dedica-
tion . . . . ......................... 27

See NEGLIGENCE 1.

2- Negligence - Railway crossing -
Findings of jury-"Look and listen." 94

See NEOLIGENCE 2.

3-Municipal corporation-Agreement
with elcctric street railtway company-
Use of streets-Payment for privilege-
Percentage of receipts-Traffic beyond
city-Validity of agreement. ....... 106

See TRAMWAYS 1.

HORSE RACES.
Se. RACE-COURSE.

HYDRAULIC MINING.

See MINES AND MINERALS 1.

HYPOTHECATION-Broker - Stcck -
Purchase on margin-Pledge of stock
by broker-Possession for delivery to
purchaser. . . .................... 501

See BROKER.

INJUNCTION-Dominion mining regula-
tions-Hydraulic enining-Place mining
-Lease-Water-grant - Conditions of
grant-User of flowing scaters-Diver-
sion of ioatercourse-Dams and flumes
-Construction of deed-Riparian rights
-Priority of right . ... ............. 79

See MINES AND MINERALS 1.

2- Appeal-Action for declaration and
injunction-60 - 61 V. c. 34, s. 1 (D.)-
Municipal corporation-Water rates -
Discrimination............ ... .239

See MUNICIPAL CORPORATION 2.

INSOLVENCY-Fraudulent preference-
Scurity to creditor-Knowledge of in-
solvency-R.S.O. [1897] c. 147, s. 2, ss.
2 and 3.] G. had assisted S. with loans
and also guaranteed his credit at the
Dominion Bank to the extent of $3,000.
His own cheque at the bank having been
refused payment until the indebtedness
of S. of $1,900 was settled the latter
prom sed to arrange it within a month
which he did by transferring to G. goods
pledged to the Imperial Bank G. paying
what was due to both banks. Shortly
after S. sold out his stock in trade and
absconded owing large sums to foreign
creditors and being insolvent. On the
trial of a creditor's action to set aside
the transfer to G. as a fraudulent pre-
ference the manager of the Dominion
Bank testified that G.'s cheque was not
refused from any doubt of S.'s solvency
but because he had heard that S. was
dealing with another bank and he wished
to close the account. Held, Idington
and Duff JJ. dissenting, that under the
evidence produced G. had no reason to
suppose, when the goods were trans-
ferred, that S. was insolvent and he had
satisfied the onus placed upon him by
the provincial statute of shewing that
he had not intended to hinder, delay or
defraud the creditors of S. BALDOCCI
v. SPADA. . . ...................... 577

INTERPRETATION.

See STATUTE; \YORDS AND PHRASES.

INTERVENTION- Appeal - Jurisdic-
tion - Intervention - Matter in con-
troversy - Judicial proceeding-R.S.C.
c. 135, s. 29.1 An intervention filed un-
der the provisions of the Code of Civil
Procedure of the Province of Quebec is
a "judicial proceeding" within the mean-
ing of section 29 of the Supreme and Ex-
chequer Courts Act, and a final judg-
ment thereon is appealable to the Su-
preme Court of Canada where the matter
in controversy upon the intervent'on
amounts to the sum or value of $2,000
without reference to the amount de-
manded by the action in which such in-
tervention has been filed. -Walcott v.
Robinson (11 L.C. Jur. 303) ; Miller V.
Dichene (8 Q.L.R. 18) ; Turcotte v. Dan-
sereau (26 Can. S.C.R. 578); and King
v. Dupuis (28 Can. S.C.R. 388) followed.
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INTERVENTION-Continued.

The Atlantic and North-West Railway
Co. v. Tucotte (Q.R. 2 Q.B. 305);
Allan v. Pratt (13 App. Cas. 780), and
Kinghorn v. Larue (22 Can. S.C.R. 347)
distinguished. Girouard J. dissented.
COTf v. THE JAMES RICHARDSON CO. .41

JUDGE-Charge to jury-Criminal law
-Practice - Crown case reserved-Re-
served questions-Dissent from affirm-
ance of conviction-Appeal-Jurisdiction
-Criminal Code, 1892, ss. 742, 743, 744,
750-R.S.C. (1906) c. 146, ss. 1013, 1015,
1016, 1024-Admission of evidence-Res
qestw. . . ............... ....... 284

See CRIMINAL LAw 2.

2-Title to land-Plan of survey-Evi-
dence-Onus of proof-Findings of jury
-En or-New trial . . ............ 336

See NEw TRIAL 2.

JUDGMENT-Practice - Revising min-
tes of judgment-Mistake-Costs of

abandoned defences-Refei ence to trial
judge. . . . . ......... ............ 103

See PRACTICE AND PLEADING 1.

2-Vacating judgment-Appeal -Jur-
isdiction - Matter in controversy -
Tierce opposition-Arts. 1185-1188 C.P.
Q.-R.S.C. (1886) c. 135, s. 29 ..... 236

See OPPOSITION.

JURY-Title to land-Plan of survey-
Evidence-Onus of proof-Findings of
jury-Error-New trial.] Where it ap-
peared that in directing the jury, at the
trial, the judge attached undue import-
ance to the effect of a plan of survey re-
ferred to in a junior grant as against a
much older plan upon whch the original
grants of the lands in dispute depended
and that the findings were not based
upon evidence sufficient in law to shift the
onus of proof from the plaintiff and were,
likewise, insufficient for the taking of ac-
counts in respect to trespass and con-
version of minerals complained of: Held,
affirming the order for a new trial made
by the judgment appeal from (1 East.
L.R. 293), that in the absence of evi-
dence of error therein, the older grants
and plan must govern the rights of the
parties. BARTLETT V. NOVA SCOTIA
STEEL CO. . . . .................... 336

JURY-Continued.

2- Neglig, nce-Railway crossing -
Findings of jury-"Look and listen." 94

See NEGLIGENCE 2.

3-Jury trial-Judge's charge-Prac-
tical withdrawal of case-Evidence -
New trial. . . . . ................ 165

See NEW TRIAL 1.

4- Criminal lawo - Practice-Charge
to jury - Crown case reserved -
Reserved questions - Dissent from
a/firmance of conviction - Appeal -
Juiisdiction - Criminal Code, 1892,
ss. 742, 743, 744, 750 - R. S. C.
(1906) c. 146. ss. 1013, 1015, 1016, 1024
-Admission of evidence-Res gestce. 284

See CRIMINAL LAW 2.

JURISDICTION - Admiralty law -
Foreign bottoms-Collision in foreign
caters - Jurisdiction of Canadian

courts.] A foreign vessel passing
through waters dividing Canada from
the United States under a treaty allow-
ing free passage to ships of both nations
is not, even when on the Canadian side,
within Canadian control so as to be sub-
ject to arrest on a warrant from the
Admiralty Court.-A warrant to arrest
a foreign ship cannot be issued until
she is within the jurisdiction of the
court. Quere. Have the Canadian
Courts of Admiralty the same jurisdic-
tion as those in England to try an ac-
tion in rem by one fore'gn ship against
another for damages caused by a colli-
sion in foreign waters? Judgment of
the Exchequer Court, Toronto Admiralty
District (10 Ex. C.R. 1) reversed. Id-
ington J. dissenting. THE SHIP *"D. C.
YITITNEY" V. ST. CLAIR NAVIGATION CO.

...303

2-Constitutional law-British North
America Act. 1867-Provincial legisla-
tive jurisdiction-"Alberta Act," 4 & 5
Ediw'. TI'I. c. 3(D.)-Con. Ord. N.W.T.
(1898) c. 52-6 Edw. TTI. c. 28 (Alta.)

-Medical profession-Practising without
license-Criminal lair-Practice - Spe-
cial leave to appeal-R.S.C. (1906) o.
131, s. 37(c). . ................ 620

See APPEAL 11.

" CONSTITUTIONAL LAW 1.
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LACHES-Breach of contract-Breach
of trust-Assessment of damages-Sale
of mining rights-Promotion of company
-Failure to deliver securities-Princi-
pal and agent-Account-Evidence -
Salvage-Indemnity for necessary em-
penses-Laches-Estoppel. ....... 198

See .TuSTS 1.

LEASE-Dominion mining regulations-
Hydraulic mining - Place mining -
Water-grant - Conditions of grant -

User of flowing waters-Diversion of
watercourse-Dams and flumes - Con-
struction of deed-Riparian rights -

Priority of right-Injunction. .. ... 79

See MINES AND MINEBALS 3.

2-Subaqueous mining-Crown grants
-Dredging lease-Breach of contract-
Subsequent issue of placer mining li-
censes-Damages-Pleading and prac-
tice-Statement of claim-Cause of ac-
tion. . ......................... 542

See MINES AND MINERALS 1.

LEGACY.
See WILL.

LEGISLATION- Constitutional law -
British North America Act, 1867-Pro-
vincial legislative jurisdiction -Alberta

Act, 4 & 5 Edw. VIr. c. 3(D.)-Con. Ord.
N.W.T. (1898) c. 52-6 Edw. VII. c. 28
(Alta.) -Medical profession-Practising
without license-Criminal law-Practice
-Special leave to appeal-R.S.C. (1906)
c. 139, s. 37(c). ...... .......... 620

See APPEAL 11.
" CONSTITUTIONAL LAW 1.

LIEN-Mortgage-Money advanced to
construct buildings-Lien for materials
supplied-Payment to contractor-Trans-
actions in fraud of mortgagee's rights
-Redemption-Costs.... . . ..... 557

See MORTGAGE.

LIMITATIONS OF ACTIONS.
See STATUTE OF LIMITATIONS.

LIQUOR LAWS - Canada Temperance
A. ct-Conviction-"Criminal case" -R.
S.C. (1886) c. 135, s. 32-Habeas corpus

LIQUOR LAWS-Continued.

-Penalty-"Not less than $50"-Con-
viction for $200-Imposition of fine for
first offence-Powers of Supreme Court
judge-Reference of application to full
court. . . . . . .................. 394

See CANADA TEMPERANCE AcT.

LIS PENDENS-Placer mining - Dis-
puted title-Trespass pending litigation
-Colour of right-Invasion of claim-
Adverse acts-Sinister intention - Con-
version-Blending materials - Accounts
-Assessment of damages - Mitigating
circumstances-Compensation for neces-
sary expenses-Estoppel-Standing-by-
Acquiescence . . .. . .............. 516

See MINES AND MINERALS 2.

MARITIME LAW.

See ADMIRALTY LAW.
" SHIPS AND SHIPPING.

MARKSMAN- Mortgage - Money ad-
vanced to construct buildings-Lien for
materials supplied-Payment to con-
tractor-Transactions in fraud of mort-
gagee's rights-Redemption--Costs. 557

See MORTGAGE.

MEDICAL PROFESSION-Constitutional
law-British North America Act, 1867-
Provincial legislative jurisdiction - Al-
berta Act, 4 & 5 Edw. VII. c. 3(D.)-
Con. Ord. N.W.T. (1898) c. 52-6 Edw.
VII. c. 28 (Alta.)-Practising without
license-Criminal law-Practice-Special
leave to appeal-R.S.C. (1906) c. 139,
s. 37(c). . . ...................... 620

See APPEAL 11.
* CONSTITUTIONAL LAW 1.

MINES AND MINERALS - Dominion
mining regulations-Hydraulic mining-
Placer mining-Lease-Water-grant -

Conditions of grant-User of flowing
waters - Diversion of watercourse -
Dams and flumes-Construction of deed
-Riparian rights-Priority of right-
Injunction.] An hydraulic mining lease,
granted in 1900, under the Dominion
Mining Regulations, for a location ex-
tending along both banks of Hunker
Crepk, in the Yukon Territory, included
a point at which, in 1904, the plaintiff
acquired the right to divert a portion of
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MINES AND MINERALS-Con.

the waters of the creek, subject to then
existing rights, for working his placer
mining claims adjacent thereto. Held,
that, under a proper construction of the
tenth clause of the hydraulic mining
regulations, waters flowing through or
past the location were subject to be
dealt with under the regulations of Au-
gust, 1898; that the hydraulic grant
conferred no prior privileges or para-
mount riparian rights upon the lessee,
and that the grant to the plaintiff was
of a substantial user of the waters
which was not subject to the common
law rights of riparian owners and en-
titled him, by all reasonable means neces-
sary for the purpose of working his
placer claims, to divert the portion of
the flowing waters so acquired by him
without interference on the part of the
lessee of the hydraulic privileges. Krow-
DYKE GOVERNMENT CONCESSION V. MC-
DONALD . . . .... ................... 79

2-Placer mining-Disputed title -
Trespass pending litigation-Colour of
right-Invasion of claim-Adverse acts
- Sinister intention - Conversion -
Blending materials - Accounts - As-
sessment of damages - Mitigating cir-
cumstances - Compensation for neces-
sary expenses-Estoppel-Standing-by-
Acquiescence.] After a favourable judg-
ment by the Gold Commissioner in re-
spect to the boundary between contigu-
ous placer min'ng locations and while
an appal therefrom was pending. the
defendants, with the knowledge of the
plaintiffs, entered upon the location and
removed a quantity of auriferous mater-
ial from the disputed and undisputed
portions thereof, intermix-d the products
without keeping any account of the quan-
tities itaken from these portions re-
spectively and appropriated the gold re-
covered from the whole mass. In an
action for damages, taken subsequently,
the plaintiffs recovered for the total
value of the gold estimated to have been
taken from the disnuted portion of the
claim, without deduction of the neces-
sary expenses of workings and winning
the gold. Held. affirming the judgment
appealed from, Davies J. dissenting. that
a correct appreciation of the evidence
d'selosed a sinister intention on the part
of the def'ndants, that they had deliver-
ately blended the materials taken from

45
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both parts of the location, converted the
whole mass to their own use and thereby
destroyed the means of ascertaining the
respective quantities so taken and the
proportionate expense of recovering the
precious metal therefrom, and that, con-
sequently, they were liable in damages
for the total value of so much of the
intermixed products as were not strictly
proved to have come from the undis-
puted portion of the location. Qucre.
Does thd English rule governing the as-
essment of damages in respect of tres-
passes in coal mines supply a method of
assessment applicable in its entirety to
placer mining locations? LAnn v. KIN-
CAID. . . . . ..................... 516

3-Subaqueous mining-Crown grants
-Dredging lease-Breach of contract-
Subsequent issue of placdr mining li-
censes-Damages-Pleading and practice
-Statement of claim-Demurrer-Cause
of action.] A statement of claim which
alleges that the Crown, after granting
a lease of areas for subaqueous mining
and wh'e that lease was in force, in dero-
gation of the rights of the lessee to
peaceable enjoyment thereof, interfered
with the rights vested in him by trans-
ferring the leased area to placer miners
who were put in possession of them by
the Crown to his detriment, discloses a
sufficient cause of action in support of
a petition of right for the recovery of
damages claimed in consequence of such
subsequent grants. Judgment appealed
from (10 Ex. C.R. 390) reversed, Davies
and Tdington .TT. dissentng. Davies J.
dissented on the ground that there was
no sufficient allegation in the netition
either of interference with the submerged
beds or bars of the stream, which alone
were included in the dredging lease, or
of such active interference by the Crown
as would justify an action. McLEAN V.
TiE KING. . .. .................... 542

4-Title to land-Plan of survey-
Eridence-Onus of proof-Findings of
jury-Error-Yew trial . . . ...... .336

See NEW TRIAL 2.

MISTAKE-Crown-Banks and banking
-Forged cheques-Payment - Repre-
sentation by drawee-Implied guarantee
-Estoppel - Acknowledgment of bank
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MISTAKE-Continued.

statements-Liability of indorsers-Mis-
take-Action-Money had and received.]
A clerk in a department of the Govern-
ment of Canada, whose duty was to ex-
amine and check its account with the
Bank of Montreal, forged departmental
cheques and deposited them to his credit
in other banks. The forgeries were not
discovered until some months after these
cheques had been paid by the drawee to
the several other banks, on presentation,
and charged against the Receiver-Gen-
eral on the account of the department
with the bank. None of the cheques
were marked with the drawee's accept-
ance before payment. In the meantime,
the accountant of the department, being
deceived by false returns of checking
by the clerk, acknowledged the correct-
ness of the statements of the account as
furnished by the bank where it was kept.
In an action by the Crown to recover
the amount so paid upon the forged
cheques and charged against the Re-
ceiver-General: Held, affirming the judg-
ment appealed from (11 Ont. L.R. 595)
that the bank was liable unless the
Crown was estopped from setting up the
forgery. Per Davies, Idington and Duff
JJ., that estoppel could not be invoked
against the Crown. Per Girouard and
Maclennan JJ., that, apart from the
question of the Crown being subject to
estoppel, under the circumstances of this
case a private person would not have been
estopped had his name been forged as
drawer of the cheques.-Held, per Davies
and Idington JJ.-The acknowledgment
by the accountant of the department of
the correctness of the statements fur-
nished by the bank, being made under
a mistake as to the facts, the account
could be re-opened to have the mistake
rectified-The defendant bank made
claims against the other banks, as third
parties, as indorsers or as having re-
ceived money paid by mistake, for the
reimbursement of the several amounts so
paid to them, respectively. On these
third party issues, it was held, per G'r-
ouard and Maclennan JJ.-The drawee,
having paid the cheques on which the
name of its customer was forged, could
not recover the amounts thereof from
holders in due course. Price v. Neal (4
Burr. 1355) followed. Per Davies and
Idington JJ.-As the third party banks
relied upon the representation that the

MISTAKE-Continued.

cheques were genuine, which was to be
implied from the'r payment on presenta-
tion, and subsequently paid out of the
funds to their depositor or on his order,
the drawee was estopped and could not
recover the amounts so paid from them
either as indorsers or as for money paid
to them under mistake. In the result,
the judgment appealed from (11 Ont.
L.R. 595) was affirmed. BANK OF MON-
TREAL v. THE KING . ............... 258

2-Practice - Revising minutes of
judgment-Costs of abandoned defences
-Reference to trial judge. . . . .. .. 103

See PRACTICE AND PLEADING 1.

MISTRIAL-Jury trial-Judge's charge
-Practical withdrawal of case -Evi-
dence-New trial . . . . ............ .165

See NEW TRIAL 1.

MORTGAGE-Money advanced to con-
struct buildings-Lien for materials sup-
plied-Payment to contractor-Transao-
tions in fraud of mortgagor's rights-
Redemption-Costs.] A building and
loan company advanced money to an il-
literate woman for the purpose of aid-
ing in the construction of a house to be
erected upon lands mortgaged to it to
secure the loan. The mortgage contained
no provision for advanpes to contractors,
etc., as the work progressed, beyond the
following: "And it is hereby agreed be-
tween the parties hereto, that the mort-
gagees, their successors and assigns,
may pay any taxes, rates, levies, assess-
ments, charges, moneys for insurance,
liens, costs of suit, or matters relating
to liens or incumbrances on the said
lands, and solicitors' charges in connec-
tion with this mortgage, and valuator's
fees, together with all costs and charges
which may be incurred by taking pro-
ceedings of any nature in case of de-
fault by the mortgagor, her heirs, execu-
tors, administrators or assigns, and shall
be payable with interest, at the rate
aforesaid, until paid and, in default, the
power of sale hereby given shall be
forthwith exercisable. And it is fur-
ther agreed that monthly instalments in
arrear shall bear interest at the rate
aforesaid until paid." In a suit for re-
demption: Held, first, that the clause
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MORTGAGE-Continued.

in the mortgage did not justify the
mortgagees in making advances to con-
tractors and persons supplying material,
without the express order of the mort-
gagor. Secondly, that the mortgagees
ought not to have recognized an order
in favour of the contractor for the total
amount of the loan when they knew that
the contractor had not completed his
contract and was, therefore, not entitled
to the money when the order contained
no name of a witness, and shewed that
the mortgagor was unable to sign her
name.-The payment having been made
by the loan company to a lumber com-
pany supplying material to the contrac-
tors for the building without the express
authority of the mortgagor, and the lum-
ber company having taken an assign-
ment of the mortgage, and attempted to
enforce it against the mortgagor the
transaction was declared fraudulent as
against the mortgagor, and the payment
to the lumber company disallowed.-Held,
also, that the only costs the assignees
of the mortgage were entitled to add
to the mortgage debt were the costs of
an ordinary redemption suit consented
to by a mortgagee. Judgment appealed
from varied, and appeal dismissed with
costs. BLACK V. HIEBERT. ......... 557

MUNICIPAL CORPORATION - Agree-
nent woith Electric Street Ry. Co.-Use

of streets-PParmnent for-Percentage of
receipts-Traffic beyond city-Validity of
agreement.] By agreement between the
City of Hamilton and the Hamilton
Street Ry. Co. the latter was author-
ized to construct its railway on certain
named streets and agreed to pay to the
city, inter alia, certain percentages on
their gross receipts. Held. following
Montreal Rtreet Ry. Co. v. Cit, of Mon-
treal ([19061 A.C. 100) that such pay-
ment applies in respect to all traffic in
the city including that originating or
terminating in the adjoining Townshin
of Barton.-Held, also. that as when the
railway was extended into Barton the
company agreed with that township to
carry passengers from there into the city
at city rates. the percentage was pay-
able on the whole of such traffic and not
on the portion within the city only.-
Held, further, that the power of the
company to construct its railway was
not derived wholly from its charter, but

45%

MUNICIPAL CORPORATION-Con.

was subject to the permission of the
city corporation; the city had, therefore,
a right to stipulate for payment of such
percentages and the agreement therefor
was intra vircs. The judgment of the
Court of Appeal (10 Ont. L.R. 575), af-
firming that of Meredith J. at the trial
(8 Ont. L.R. 455) was affirmed. HAMIL-

TON ST. RY. CO. V. CITY OF HAMILTON.
.......... 106

2-Appeal - Action for declaration
and injunction-60 & 61 V. c. 34, a.
1 (d.) -Municipal corporation - Water
rates-Discrimination.] The Act 60 &
61 Viet. 34 (D.) relating to appeals from
the Court of Appeal for Ontario does
not authorize an appeal in an action
claiming only a declaration that a muni-
cipal by-law is illegal and an injunction
to restrain its enforcement.-A by-law
providing for special water rate from
certain industries does not bring in ques-
tion "the takip- of an annual or other
rent, customary or other duty or fee"
under section l(d.) of the Act (R.S.
1906. c. 139, s. 48 (d.) .- By 24 V. c. 56,, s.
3 (Can.) the City council of Hamilton was
"empowered from time to time to es-
tablish by by-law a tariff of rents or
rates for water supplied or ready to be
supplied in the said city from the said
water works." Held, affirming the judg-
ment of the Court of Appeal (12 Ont.
L.R. 75) which sustained the verdict at
the trial (10 Ont. L.R. 280) that the
rate for water supplied to any class of
consumers must be an equal rate to all
members of such class and a by-law pro-
viding for a rate on certain manufactur-
ers higher than that to be paid by others
was illegal. Attorney-General v. City of
Toronto (23 Can. S.C.R. 514) followed.
CITY OF HAMILTON v. HAMILTON Dis-
TILLERY CO.; CITY OF HAMILTON V.
HAMILTON BREWING ASSOCIATION. . .239

3-Exemption from taxes-Resolution
of council-Discrimination - Establish-
ment of industry-36 V. c. 81, s. 1 (N.
B.).1 By s. 1 of 36 V. c. 81, the New
Brunswick Legislature authorized the
town council of Woodstock from time to
time to "give encouragement to manufac-
turing enterprises within the said town
by exempting the property thereof from
taxation for a period of not more than
ten years by a resolution declaring such
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exemption." In 1892 the council passed
the following resolution: "That any
company establishing a woollen mill in
the Town of Woodstock be exempted
from taxation for a period of ten years."
Held, per Davies, Idington and Mac-
lennan JJ. that this resolution provided
for discrimination in favour of compan-
ies and against individuals who might
establish a woollen mill or mills in the
town and was therefore void. City of
Hamilton v. Hamilton Distillery Co.
(38 Can. S.C.R. 239) followed. Held,
per Davies J.-The resolution exempt-
ing any company and not any property
of a company was too indefinite and
uncertain to be the basis for a claim for
exemption.-In 1893 a woollen mill was
established in Woodstock by the Wood-
stock Woollen Mills Co., and operated
for some years without taxation. In
1899 the mill was sold under execution
and two months later the Carleton Wool-
len Co., (appellants) were incorporated
and acquired the said mill from the
purchaser at the sheriff's sale and have
operated it since.-Held, that the ap-
pellants could not by so acquiring the
mill which had been exempted be said
to have "established a woollen mill."
without shewing that when it was ac-
quired it had ceased to exist as such
which they had not done. Judgment ap-
pealed from (37 N.B. Rep. 545) affirming
that of Barker J. at the hearing (3
N.B. Eq. 138) affirmed. CARLETON
WOOLLEN Co. r. TowN OF WOODSTOCK

. ........................ 411

NAVIGATION- Shipping-Collision -
Violation of rules not affecting accident
-Steering wrong course.] The Supreme
Court will not set aside the finding of
a nautical assessor on questions of navi-
gation adopted by the local judge un-
less the anpellant can point out his mis-
take and shew conclusively that the
judgment is entirely erroneous. The
Picton (4 Can. S.C.R. 648) followed.
-A steamer coming up Halifax harbour
ran into a schooner striking her stern
on the port side. No sound signals were
given. The green light of the schooner
was seen on the steamer's port bow and
the latter stirboarded her helm to pass
astern and then ported. She then was
so close that the engines were stopped

NAVIGATION-Continued.

but too late to prevent the collision.
Held, that the steamer alone was to
blame for the collision.-Held, also, that
though under the rules the schooner
should have kept her course and also
was to blame for not having a proper
lookout neither fault contributed to the
collision. SS. "ARRANMORE" v. Ru-
DOLPH. . ......................... 178

2-Negligence - Navigation of inland
waters - Collision - Government ships
and vessels-"Public work"-The Ex-
chequer Court Act, s. 16-Construction
of statute-Right of action. ....... 126

See NEGLIGENCE 3.

3-Pilotage-Port of St. John, N.B.-
Ships propelled wholly or in part by
stram - Coal barnes towed - R.S.C.
(1886) c. 80, ss. 58, 59. .......... 169

See SHIPS AND SHIPPING 1.

4-Navigation--Trent canal crossing-
Swing bridge-Cost of construction-
Maintenance-Order in council. . .. 211

See RAILWAYS 3.

5-Admiralty law-Foreign bottoms
-Collision in foreign waters-Jurisdic-
tion of Canadian courts. . . . . ..... 303

See SHIPS AND SHIPPING 3.

NEGLIGENCE- Electric light company
-TVires on public highway-Proximity
to bridge-Injury to child-Dedication.]
Several years ago the owners of land
in the Township of York built a bridge
over a ravine for access to and from the
City of Toronto and about 1894 the
Toronto Electric Light Co. placed wires
across the ravine about ten feet from the
bridgi. In 1904 the bridge was recon-
structed and made wider, being brought
to within from 14 to 20 inches of the
wires, which had become worn and ceased
to be insulated. G.. a boy under nine
years of ag-, while playing on the
bridge, put his arm through the railing
and his hand touching the wire he was
badly injured. Held, reversing the judg-
ment of the Court of Appeal (12 Ont.
L.R. 413). that the plans and deeds in
evidence shewed a dedication as a public
highway of the bridge and land on each
side of it and such highway included the
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NEGLIGENCE-Continued.

land over which the wires passed.-
Held, also, that the wires in the condi-
tion in which they were at the time of
the accident were dangerous to those
using the highway and the company were
liable for the injury to G. GLOSTER V.
TORONTO ELECTRIC LIGHT CO.. .... 27

2- Railway company - Findings of
jury-"Look and listen."] M. attempted
to drive over a railway track which
crossed the highway at an acute angle
where his back was almost turned to a
train coming from one direction. On
approaching the track he looked both
ways, but did not look again just before
crossing when he could have seen an
engine approaching which struck his team
and he was killed. In an action by his
widow and children the jury found that
the statutory warnings had not been
given and a verdict was given for the
plaintiffs and affirmed by the Court of
Appeal. Held, affirming the judgment
of the Court of Appeal (12 Ont. L.R.
71). Fitzpatrick C.J. hesitante, that the
findings of the jury were not such as
could not have been reached by reason-
able men and the verdict was justified.
WABASH RAILROAD Co. V. MISENER. .94

3- Navigation of inland waters-Col-
lision - Government ships and vessels
-"Public work"-The Exchequer Court
Act, s. 16-Construction of statute -
Right of action.] His Majesty's steam-
tug "Champlain." while navigating the
River St. Lawrence, at some distance
from a place where dredging was being
carried on by the Government of Can-
ada, and engaged in towing an empty
mud-scow, owned by the Government,
from the dumping ground back to the
place where the dredging was being done,
came in collision with the suppliant's
steam barge, which was also navigating
the river, and the barge sustained injur-
ies. Held, affirming the judgment of
the Exchequer Court of Canada, that
there could be no recovery apainst the
Crown for damages suffered in conse-
quence of negligence of its officers or
servants. as the injury had not been
sustained on a public work within the
meaning of the qixteenth section of the
"Exchequer Court Act." Chambers V.
Whitehaven Harbour Commissioners
([1899] 2 Q.B. 132); Hall V. Snotwden,

NEGLIGENCE-Continued.

Hubbard & Co. ([1899] 2 Q.B. 136),
Lowth v. Ibbotson ( [1899] 1 Q.B. 1003),
Farnell v. Bowman (12 Ann. Cas. 643),
and The Attorney-General of the Straits
Settlements v. Weymss (13 App. Cas.
192), referred to. PAUL v. THE KING.

......... 126

4- egligence-Trespass - Horse rao-
ing - Intruder upon race track-Care-
lessness.] After the first heat of a trot-
ting match in which N. had been a com-
petitor he was seated in his sleigh and
walking his horse upon his proper side
of one of the tracks, laid out by the
ploughing away of the snow on the ice
of a public harbour, while waitine to
be called for the next heat. M., who had
not been a competitor in that race, came
alone the same track, from an opposite
direction to that in which N. was going,
driving his vehicle at excessive speed
and, in attempting to pass in a narrow
space between the ridge formed by the
snow and N.'s sleigh, collided with it,
causing injuries to N. and damaging his
sleigh and harness. Held, affirming the
judgment appealed from (39 N.S. Rep.
133) that even if M. was lawfully upon
the track in question he was responsible
for damages as the accident was solely
attributable to his improvident careless-
ness and want of judgment. MANNro
v. NAAS. ........................ 226

5- Street railway-Excessive speed-
Gong not sounded-Contributory negli-
gence-Dam ages.] A passenger on a
street car in Toronto going west alighted
on the side farthest from the other track
and passed in front of the car to cross
to the opposite side of the street. The
space between the two tracks was very
narrow and seeing a car coming from
the west as she was about to step on
the track, she recoiled, and at the same
time the car she had left started and
she was crushed between the two, re-
ceiving injuries from which she died.
In an action by her father and mother
for damages the jury found that the
company was negligent in running the
east bound car at excessive speed and
starting the west bound car and not
sounding the gong in proper time. They
found also that deceased was negligent,
but that the company could, neverthe-
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less, have avoided the accident by the
exercise of reasonable care. Held, that
the case having been submitted to the
jury with a charge not objected to by
the defendants and the evidence justify-
ing the findings the verdict for the plain-
tiffs should not be disturbed.-The plain-
tiffs should not have had the funeral
and other expenses incurred by the
father of deceased allowed as damages
in the action. ToRONTo RY. C. v. MUL-
VANEY . .. . . ..... ............... 327

6-Maritime law-Collision-Tug and
tow-Negligence of tow.] A tug with
the ship "Wandrian" in tow left a wharf
at Parsboro', N.S., to proceed down the
river and get to sea. The schooner
"Helen M." was at anchor in the chan-
nel and the tug directed its course so
as to pass her on the port side when
another vessel was seen coming out from
a slip on that side. The tug then, when
near the "Helen M." changed her course,
without giving any signal and tried to
cross her bow to pass down on the star-
board sido and in doing so the "Wan-
drian" struck her, inflicting serious in-
jury. In an action against the "Wan-
drian" by the owners of the "Helen M."
the captain of the former insisted that
the schooner was in the middle of the
channel, which was about 400 feet wide,
but the local judge found as a fact that
she was on the eastern side. Held, af-
firming the judgment of the local judge
(11 Ex. C.R. 1) that the navigation of
the tug was faulty and shewed negli-
gence; that if the "Helen M." was on
the eastern side of the channel as found
by the judge there was plenty of room
to pass on her port side, and if,
as contended, she was in the middle
of the channel she could easily have
been passed to starboard; that in
attempting to cross over and pass
to starboard when she was so near
the "Helen M." as to render a collision
almost inevitable was negligence on the
the tug's part; and that the "Helen M."
exercised nroper viligance and was not
negligent in failing to slacken her anchor
chain as the "Wandrian" was too close
and had not signalled.-Held, also, that
the tow was Fable for such negligence
in the navigation of the tug. THE
"WANDRIAN" V. HATFIELD .. ....... .431

NEW TRIAL- Jury trial - Judge's
charge-Practical withdrawal of case-
Evidence-New trial.] On trial of an
action against a surety, the defence was
that he had been discharged by the
plaintiff's dealings with his principal.
The trial judga directed the jury that
the facts proved in no way operated to
discharge him; and that while, if they
could find any evidence to satisfy them
that he was relieved from liability, they
could find for defendant he knew of no
such evidence and it was not to be
found in the case. Held, that the dis-
puted facts were practically withdrawn
from the jury, and as there was evidence
proper to be submitted and on which
they might reasonably find for defendant
there should be a new trial. WooD v.
ROCKWELL . ...................... 165

2--Title to land-Plan of survey-
Evidence-Onus of proof-Findings of
jury-Error-New trial.] Where it ap-
peared that in directing the jury, at the
trial, the judge attached undue import-
ance to the effect of a plan of survey
referred to in a junior grant as against
a much older plan upon which the orig-
inal grants of the lands in dispute de-
pended and that the findings were not
based upon evidence sufficient in law
to shift the onus of proof from the plain-
tiff and were, likewise, insufficient for
the taking of accounts in respect to tres-
pass and conversion of minerals com-
plained of. Held, affirming the order
for a new trial made by the judgment
appealed from (1 East. L.R. 293), that
in the absence of ev'dence of error there-
in, the older grants and plan must gov-
ern the rights of the parties. BARTLETT
v. NovA SCOTA STEEL CO. ....... 336

3-Negligence-Street railway - Ex-
cessive speed-Gong not sounded - Con-
tributory negligence - Damages. . . .327

See NEGLIGENCE 5.

NOTICE-Crown case reserved-Exten-
sion of time for notice of arneal-"Crim-
inal Code" s. 1024-Order after expira-
tion of time for service of notice-Juris-
diction. . . ....................... 207

See APPEAL 3.
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OBLIGATIONS.
See CONTRACT.

OPPOSITION-Vacating judgment-Ap-
peal - Jurisdiction - Matter in con-
troversy-Tierce opposition-Arts. 1185-
1188 C.P.Q.-R.S.C. c. 135, s. 29.] A
creditor of an insolvent with a claim for
$600 filed a tierce opposition to vacate
a judgment declaring the respondent to
be the owner of the business of a restaur-
ant and the liquor license accessory
thereto, alleged to be worth over $5,000.
The opposition was dismissed on the
ground that, under the circumstances
of the case, the company had no locus
standi to contest the judgment. On mo-
tion to quash an appeal to the Supreme
Court of Canada: Held, that as there
was no pecuniary amount in controversy
an appeal would not lie. Cotd V. The
James Richardson Co. (38 Can. S.C.R.
41) distinguished. CANADIAN BBEWELR-
IES CO. V. GARIPPY . .. ............ 236

OWNERSHIP-Construction of will -
Usufruact - Substitution - Partition
between institutes - Validating legisla-
tion-60 V. c. 95 (Q.) -Construct of sta-
tute-Restraint of alienation - Interest
of substitutes-Devise of property held
by institute under partition-Devolution
of corpus of estate es nature-Accretion
-Res judicata-Arts. 868, 948 ...... 1

See WII. 1.

PARTITION- Construction of will -
Usufruct - Substitution - Partition
between institutes-Validating legisla-
tion-60 V. c. 95 (Q.) - Construction of
statute-Restraint of alienation-Inter-
est of substitutes-Devise of property
held by institute under partition-De-
volution of corpus of estate en nature-
Accretion-Res iudicata-Arts. 868. 948
C.C.1 The effect of the statute, 60 V. c.
95 (Que.). respecting the will of the late
Amable Prvost, read in conjunction
with the nrovisions of the will and cod-
icils therein referred to, is to declare the
deed of partition between the beneficiar-
ies thereunder final and definitive and
not merely provisional; the judgment of
the Court of Queen's Bench, on the ap-
peal side taken under that statute, has
no other effet.-Neitber the statute nor
the judgment referred to sanctions the
view that the said will and codicils con-

PARTITION-Continued.

stitute more than one substitution; there
was but one substitution created there-
under in favour of all the joint legatees
and consequently accretion takes place
among them within the meaning of arti-
cle 868 of the Civil Code, in the event
of any legacy lapsing, under the terms
of the will, upon the death of an insti-
tute without issue prior to the opening
of the substitution. In such case, the
share of the institute dying without is-
sue devolves to the other joint legatees,
as well in usufruct as in absolute own-
ership, and, consequently, none of the
institutes or substitutes have the right
of disposing of any portion of the testa-
tor's estate, by will or otherwise, prior
to the date of the opening of the sub-
stitution. Judgment annealed from (Q.
R. 28 S.C. 257) reversed. DeHertel V.
Goddard (66 L..T.P.C. 90) distinguished.
PRfVOST v. LAMARCHE .... .......... I

2-Construction of will-TUsufruct -
Substitution - Partition between insti-
tutes - Validating legislation-60 V. o.
95(Q.) -Construction of statute - Re-
straint of alienation-Interest of sub-
stitutes-Devise of property held by sub-
stitute under partition-Devolution of
corpus of rstate es nature-Accretion-
Res judicata-Arts. 868, 948 C.C...1

See WILL 1.

PARTNERSHIP-Account - Statute of
Linitations-Apents or partners - Re-
ference - Practice................216

See AccouNT 1.

PATENT 0F INVENTION - Infringe-
ment - Want of novelty - New and
beneficial results-Subject matter of in-
vention-Purchase of patented device-
Estoppel.1 The plaintiffs were patentees
of a device intended to cheapen and
simplify former methods of keeping and
rendering statements of accounts by
merchants and others, as was claimed,
by providing for making entries and
invoices by one and the same act on
manifolding sheets so folded as to oc-
cunv the entire platen of standard type-
writers and, at the same time, without
waste, to provide a binding margin for
the leaf with the book-keeping entry to
utilize it as a page in a permanently
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bound book. The sheets manufactured
and sold by the plaintiffs accomplished
these ends through being folded so
as to form two or three leaves
as required; with two-leaf sheets the
upper leaf forming an original or invoice
and the lower leaf the duplicate and
book-keeping entry; with three-leaf
sheets, the third leaf serving either as a
duplicate or to be used as an original
duplicated on the reverse side of the
centre leaf. In each case the leaves
are connected together so as to form
one integral sheet with vertical and
transverse score lines enabling the in-
voices, etc., to be easily detached, leaving
the permanently retained page and
folded margin with perforations to fit
binders. The specifications of the pa-
tented device succinctly described and
illustrated various forms of folding the
sheet to secure these advantages. An
action for infringement by the defend-
ants using, manufacturing and selling
sheets similar to the above described de-
vice was dsmissed in the Exchequer
Court. On appeal to the Supreme Court
of Canada: Held, affirming the judg-
ment appealed from (10 Ex. C.R. 410)
that there was neither subject matter
nor novelty in the above device claimed
as an invention and, consequently, that
it was not patentable. COPELAND-CHAT-
TERSON CO. V. PAQUETTE. . .......... 451

2-Account - Statute of Limitations
-Agents or partners-Reference-Prac-
tice. . . . ........................ 216

See AccouNT 1.

PAYMENT-Mortgage-Money advanced
to construct buildings-Lien for mater-
ials supplied-Payment to contractor-
Transactions in fraud of mortgagor's
rights-Redemption -. Costs.1 A build-
ing and loan company advanced money to
an illiterate woman for the purpose of
aiding in the construction of a house to
be erected upon lands mortgaged to it
to secure the loan. The mortgage con-
tained no provision for advances to con-
tractors. etc., as the work progressed,
beyond the following: "And it is here-
by agreed between the parties hereto,
that the mortgagees, their successors and
assigns, may pay any taxes, rates, levies,
assessments, chargps, moneys for insur-
ance, liens, costs of suit, or matters re-

PAYMENT-Continued.

lating to liens or incumbrances on the
said lands, and solicitors' charges in con*
nection with this mortgage, and valua-
tor's fees, together with all costs and
charges which may be incurred by tak-
ing proceedings of any nature in case
of default by the mortgagor, her heirs,
executors, administrators or assigns, and
shall be payable with interest, at the
rate aforesaid, until paid and, in default,
the power of sale hereby given shall be
forthwith exercisable. And it is further
agreed that monthly instalments in ar-,
rear shall bear interest at the rate afore-
said until paid." In a suit -for
redemption: Held, first, that the clause
in the mortgage did not justify the mort-
gagees in making advances to contrac-
tors and nersons supplying material,
without the express order of the mort-
gagor. Secondly, that the mortgagees
ought not to have recognized an order
in favour of the contractor for the total
amount of the loan when they knew that
the contractor had not complied his con-
tract and was, therefore, not entitled
to the money when the order contained
no name of a witness, and shewed that
the mortgagor was unable to sign her
name.-The payment havir- been made
by the loan company to a lumber com-
pany supplying material to the contrac-
tors for the building, without the ex-
press authority of the mortgagor, and
the lumber company having taken an
assignment of the mortgage, and at-
temuted to enforce it against the mort-
gagor the transaction was declared
fraudulent as against the mortgagor, and
thE payment to the lumber company dis-
allowed.-Held. also, that the only costs
the assignees of the mortgaze were en-
titled to add to the mortgage debt were
the costs of an ordinary redemption suit
consented to by a mortgagee. Judgment
annealed from varied, and appeal dis-
missed with costs. BLACK v. ITlEBERT.

........... 557

PENAT'VCanada Temperance Act -
Conviction - "Criminal case"-R.S.C.
(i86) c. 135, s. 2-Habeas corpus -
Penalty - "Not less than $50"-Convic-
tion for i200-Im-position of fine for first
offencr-Pooers of Supreme Court judge
-Reference of application to full court.

.. ....... 394
See CANADA TEMPERANCE ACT.
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PETITION OF RIGHT.
See CONTRACT 5.

" DEMURRER.

"PHEASANT HILLS BRANCH" CAN.
PAC. RY--Appeal - Jurisdiction -
Discretion of Governor in Council -
Stated case-Railway subsidies -Con-
struction of statute-3 Edw. VII. c. 57-
Conditions of contract-Estimating costs
of constructing line of railway-olling
stock and equipment. . . .......... 137

See RAILWAYS 2.

PILOTAGE-Compulsory pilotage-Port
of St. John, Y.B. - Ships propelled
wholly or in part by steam-Coal barges
towed-R.S.C. c. 80, ss. 58, 59.] Coal
barges towed by steamers or tugs be-
tween the ports of Parsboro', N.S. and
St. John, N.B., are exempt from com-
pulsory pilotage at the latter port, even
though under favourable conditions they
could be navigated as sailing ships.
Judgment appealed from (37 N.B. Rep.
406), affirmed. SAINT JOHN PILOT CoM-
MISSIONERS V. CUMBERLAND Ry. AND
COAL Co.........................169

PLANS-Public highway-Dedication.27

See NEGLIGENCE 1.

2-Title to land-Plan of survey-
Evidence-Onus of proof-Findings of
jury-Error-New trial. . . . . . .... 336

See NEW TRIAL 2.

PLANS AND SPECIFICATIONS-Public
work-Contract-Change in plans and
specifications-Waiver by order in coun-
cil-Powers of executive-Construction
of statute-Directory and imperative
clauses - Words and phrases-"Stipula-
tions"-Exchequer Court Act, s. 33-
Extra works-Engineer's certificate -
Instructions in writing - Schedule of
prices-Compensation at increased rate
-Damages-Right of action-Quantum
meruit. . . ..................... 501

See CONTRACT 5.

PLEADING.

See PRACTICE AND PLEADING.

PLEDGE- Broker-Stock - Purchase
on margin-Pledge of stock by broker-
Possession for delivery to purchaser.]
C. instructed A. & Co., brokers, to pur-
chase for him on margin 300 shares of
a certain stock, paying them $3,000,
leaving a balance of $6,225 according to
the market price at the time. A. & Co.
instructed brokers in Philadelphia to
purchase for them 600 shares of the
stock paying $9,000, nearly half the price,
and pledged the whole 600 for the
balance. The Philadelphia brokers
pledged these shares with other securities
to a bank as security for indebtedness
and later drew on A. & Co. for the
balance due thereon, attaching the scrip
to the draft which was returned un-
paid and 475 of the 600 shares were then
sold and the remaining 125 returned to
A. & Co. In an action by the latter to
recover from C. the balance due on the
advance to purchase the shares with in-
terest and commission: Held, reversing
the judgment of the Court of Appeal
(12 Ont. L.R. 435, affirming 10 Ont. L.R.
159), Fitzpatrick C.J. dissenting, that
the brokers had no right to hypothecate
the shares with others for a greater sum
than was due from C. unless they had
an agreement with the pledgee whereby
they could be released on payment of
said sum; that there never was a time
when they could appropriate 300 of the
shares pledged for delivery to C. on pay-
ing what the latter owed; and that,
therefore, they were not entitled to re-
cover.-The bought note of the trans-
action contained this memo: "When
carrying stock for clients we reserve the
right of nledging the same or raising
money upon them in any way convenient
to us." Held, per Davies. and Idington
JJ. that this did not justify the brokers
in pledging the shares for a sum greater
than that due from the customer. Per
Duff J.-That the shares were purchased
before this note was delivered, and it
could not alt-r the character of the
authority conferred on the brokers; and
that -o custom was proved which would
modify the common law right and dut-
ies of the brokers and their customer
in the transaction. CONMEE V. SECURT-
TIES HOLDING Co . . . . ............ 601

POqQESSION-Trespas.s - Possession -
Evidence - Expropriation - Railways.]
The casual use of land for pasturing cat-
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tle in common with other persons does
not constitute evidence of possession
sufficient to maintain an action for tres-
pass. Judgment annealed from (1 East.
L.R. 524) reversed. TEMISCOUATA RY.
Co. v. CLAIR......................230

AND see APPEAL; BROKER.

PRACTICE AND PLEADING -Revising
minutes of judgment-Mistake-Costs of
abandoned defences-Reference to trial
judge.] The plaintiffs' action was main-
tained with costs in the courts below,
but on appeal, it. was dismissed with
costs by the Supreme Court of Canada
(37 Can. S.C.R. 546), no reference being
made to certain costs incurred by the
plaintiffs in respect of several defences
which the defendant had abandoned in
the trial court. On motion to vary the
minutes, the matter was referred to the
judge of the trial court to dispose of the
question of the costs on the abandoned
defences. RUTLEDGE V. UNITED STATES
SAVINGS AND LOAN Co..............103

2- Appeal-Jurisdiction-D iscretionof
Governor in Council-Stated case-Rail-
way subsidies-Construction of statute-
3 Edw. VII. c. 57-Conditions of con-
tract-Estimating cost of constructing
line of railway-Rolling stock and equip-
ment.] Where the jurisdiction of the

Supreme Court of Canada to entertain
an appeal was in doubt, but it was con-
sidered that the appeal should be dis-
missed on the merits, the court heard
and decided the appeal accordingly. (Cf.
Bain v. Anderson & Co. (28 Can. S.C.R.
481). CANADIAN PACIFIC RY. CO. V.
THE KING (RE PHEASANT HILLS
BRANCH) ..... .................... 137

See RAILWAYS 2.

3--Jury trial-Judge's charge-Prac-
tical withdrawal of case - Evidence -
New trial.] On trial of an action
against a surety, the defence was that
he had been discharged by the plaintiff's
dealings with his principal. The trial
judge directed the jury that the facts
proved in no way operated to discharge
him; and that while, if they could find
any evidence to satisfy them that be was
relieved from liability they could find

PRACTICE AND PLEADING-Con.

for defendant, he knew of no such evi-
dence and it was not to be found in the
case. Held, that the disputed facts were
practically withdrawn from the jury,
and as there was evidence proper to be
submitted and on which they might
reasonably find for defendant there should
be a new trial. WOOD v. ROCKWELL..165

4-Shipping - Collision-Violation of
rules not affecting accident - Steering
wrong course.] The Supreme Court will
not set aside the finding of a nautical
assessor on. questions of navigation
adopted by the local judge unless the ap-
pellant can point out his mistake and
shew conclusively that the judgment is
entirely erroneous. The Picton (4 Can.
S.C.R. 648) followed. -SS. "ARRANMORE
V. RUDOLPH........................176

AND see SHIPS AND SHIPPING 2.

5-Criminal law-Crown case reserved
-Appeal-Extension of time for notice
of appeal- "Criminal Code" s. 1024-
Order after expiration of time for service
of notice - Jurisdiction.] The power
given by section 1024 of the "Criminal
Code" (R.S.C. (1906) ch. 146) to a
judge of the Supreme Court of Canada
to extend the time for service on the
Attorney General of notice of an appeal
in a reserved Crown case may be exercised
after the expiration of the time limited
by the code for the service of such notice.
Banner v. Johnston (L.R. 5 ILL. 157)
and Vaughan v. Richardson (17 Can.
S.C.R. 703) followed. GILBERT v. THE
KING.... ........................ 207

6-Account-Statute of Limitations-
Agents or partners-Reference.] On a
reference to the Master the taking of the
accounts was brought down to a time at
which defendants claimed that the con-
tract was terminated by notice. The
Court of Appeal ordered that they should
be taken down to the date of the Master's
report. Held. that this was a matter of
practice and procedure as to which the
Supreme Court would not entertain an
appeal. HA3flLTON BRASS MANUFAC-
TURING CO. V. BARR CASH AND PACKAGE
CARRIER CO......................216

AND see ACCOUNT 1.
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7-Appeal - Order extending time-
Jurisdiction-R.S.C. (1880) c. 135, s. 42
-Practice.] The court refused to enter-
tain a motion to quash the appeal on the
ground that it had not been taken within
the sixty days limited by the statute and
that an order by a judge of the court
appealed from after the expiration of
that time was ultra vires and could
not be permitted under section 42 of the
"Supreme Court and Exchequer Courts
Act," R.S.C. c. 135. TEMISCOUATA RY.
Co. v. CLAIR.......................230

AND see TRESPASS 1.

8-Criminal law-Crown case reserved
- Reserved questions - Dissent from
affirmance of conviction-Appea l-uris-
diction-Criminal Code, 1892, ss. 742, 743,
744, 750-R.S.C. (1906), c. 146, s. 1013,
1015, 1016, 1024.] On the trial of
an indictment for murder the evi-
dence was that the deceased had
been killed by a gun-shot wound in-
flicted through the discharg3 of a
gun in the hands of the accused and the
defence was that the gun had been dis-
charged accidentally. Held, that, in
view of the character of the defence and
the evidence in support of it, there could
be no objection to a charge by the trial
judge to the jury that the offence could
not be reduced by them from murder to
manslaughter but that their verdict
should be either for acquittal or one of
guilty of murder.-Two questions were
reserved by the trial judge for the
opinion of the Court of Appeal but he
refused to reserve a third question, as
to the correctness of his charge on the
ground that no objection to the charge
had been taken at the trial. The Court
of Appeal took all three questions into
consideration and dismissed the appeal,
there being no dissent from the affirm-
ance of the conviction on the first and
third questions, but one of the judges
being of opinion that the appeal should
be allowed and a new trial ordered upon
the second question reserved. On an appeal
to the Supreme Court of Canada, the
majority of the court, being of opinion
that the appeal should be dismissed,
declined to express any opinion as to
whether or not an appeal would lie upon
questions as to which there had been no
dissent in the court appealed from, but

PRACTICE AND PLEADING-Con.

it was held, per Girouard J.-That the
Supreme Court of Canada was precluded
from expressing an opinion on points of
law as to which there had been no dis-
sent in the court appealed from. Mc-
Intosh v. The Queen (23 Can. S.C.R.
180) followed. Viau v. The Queen (29
Can. S.C.R. 90); The Union Colliery
Co. v. The Queen (31 Can. S. C. R.
81) and Rice v. The King (32 Can. S.C.
R. 480) referred to. GILBERT v. THE
KING.... ........................ 284

AND see CRIMINAL LAW 2.

9-Habeas corpus - Application for
writ-Reference to court.] On applica-
tion to a judga for a writ of habeas
corpus he may refer the same to the
court which has jurisdiction to hear and
dispose of it. Idington and Maclennan
JJ. dissenting. IN RE RICHARD. .... 394

AND see CANADA TEMPERANCE AcT.

10-Appeal - Findings of fact.] The
judgment appealed from was reversed,
on the ground of captation and undue
influence, but the Supreme Court of Can-
ada refused to interfere with the con-
current findings of both courts below
against the contention as to the testator's
unsoundness of mind. MAYRAND V.
DUSSATJLT.......................460

AND see WILL 2.

11-Appeal-Amount in controversy-
Creditor's action-Transfer of cheque-
Preference.] An action was brought by
creditors, on behalf of themselves and all
other creditors, of an insolvent to set
aside the transfer of a cheque for
$1,172.27 made by the insolvent to S. &
Sons as being a preference and therefore
void. At the trial the action was dis-
missed and this judgment was affirmed
by the Divisional Court (12 Ont. L.R.
91) and by the Court of Appeal (13 Ont.
L.R. 232). On appeal to the Supreme
Court of Canada: Held, Girouard J.
dissenting, that the only matter in con-
troversy was the property in the sum
represented by the cheque and such sum
being more than $1,000 the appeal would
lie. ROBiNsoN, LITTLE & CO. v. ScoTT &
SON.... ......................... 490
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12-Subaqueous mining-Crown grants
-Dredging lease-Breach of contract-
Subsequent issue of placer mining
licenses-Damages-Pleading and prac-
tice - Statement of claim-Demurrer-
Cause of action.] A statement of claim
which alleges that the Crown, after
granting a lease of areas for subaqueous
mining and while that lease was in force,
in derogation of the rights of the lessee
to peaceable enjoyment thereof, inter-
fered with the rights vested in him by
transferring the leased area to placer
miners who were put in possession of
them by the Crown to his detriment, dis-
closes a sufficient cause of action in sup-
port of a petition of right for the re-
covery of damages claimed in conse-
quence of such subsequent grants. Judg-
ment appealed from (10 Ex. C.R. 390)
reversed, Davies and Idington JJ. dis-
senting. Davies J. dissented on the
ground that there was no sufficient alle-
gation in the petition either of interfer-
ence with the submerged beds or bars of
the stream, which alone were included in
the dredging lease, or of such active in-
terference by the Crown as would justify
an action. McLEAN v. THE KING... 542

13-Criminal law-Stated case-Dis-
sent in court of appeal-Special leave for
appeal-R.S.C. (1906) c. 139, s. 37(c).]
In an appeal from the judgment of the
Supreme Court of North-West Terri-
tories, in banc, whereby the conviction of
the respondent was quashed, two of the
judges dissenting, special leave for the
appeal was granted on motion before the
full court, under the provisions of R.S.C.
(1907) c. 139, s. 39(c) on the 19th of
February, 1907. LAFFERTY v. LINCOLN.

................. 620, 625

AND see CONSTITUTIONAL LAW 1.

14-Appeal-Equal division of opinion
-Dismissal without costs.] Upon an
equal division of opinion among the
judges, the appeal stood dismissed with-
out costs. COTE v. THE JAMES RICHARD-
SON Co. . . . ...................... 41

AND see APPEAL 1.

15-rown - Breach of trust - Pur-
chase of debentures out of Common
School Fund - Knowledge of misappro-

PRACTICE AND PLEADING-Con.

priation of moneys-Payment of interest
-Statutory prohibition - Evasion of
statute-Estoppel against Crown-Action
-Adding parties..................62

See QUEBEc NORTH SHORE
TURNPIKE ROAD TRUST.

16-Expert testimony - Examination
of witnesses-2 Edw. VII. c. 9, s. 1..149

See EXPOPRBIATION 1.

17-Vacating judgment - Appeal -
Jurisdiction- Matter in controversy -
Tierce opposition-Arts. 1185-1188 C.P.
Q.-R.S.C. (1886) c. 135, s. 29......236

See OPPosITIoN.

18-rown - Banks and banking -
Forged cheque - Payment - Representa-
tion by drawee - Implied guarantee -
Estoppel - Acknowledgment of bank
statements-Liability of indorsers-Mis-
take-Action-Money had and received.

........... 258
See BANKS AND BANKING 2.

19-Negligence - Street railway-Ex-
cessive speed-Gong not sounded-Con-
tributory negligence-Damages......327

See NEGLIGENCE 5.

20-Title to land-Plan of survey-
Evidence - Onus of proof-Findings of
jury-Error-New trial . .......... 336

See NEW TRIAL 2.

21-Appeal-Railway Act-Expropria-
tion-Appeal from award - Jurisdiction
-Choice of forum-Curia designata.511

See APPEAL 10.

PRESCRIPTION.
See STATUTE OF LIMITATIONS.

PRINCIPAL AND AGENT - Breach of
contract-Breach of trust-Assessment
of damages-Sale of mining areas-Pro-
motion of company-Failure to deliver
securities-Account - Evidence-Salvage
- Indemnity for necessary expenses -
Laches-Estoppel.] The plaintiffs trans-
ferred certain mining areas to the de-

676 INDEX.
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PRINCIPAL AND AGENT-Con.

fendant in order that they might be sold
together with other areas to a conpany
to be incorporated for the purpose of
operating the consolidated mining pro-
perties, the defendants agreeing to give
them a proportionate share of whatever
bonds and certificates of stock he might
receive for these consolidated properties
upon the flotation of the scheme then
being promoted by him and other associ-
ates. In order to hold some of the areas
it became necessary to borrow money and
the lender exacted a bonus in stock and
bonds which the defendant gave him out
of those he received for conveyance of
the properties to the company. After
deducting a ratable contribution towards
this bonus, the defendants delivered to
the plaintiffs the remainder of their pro-
portion of stock and bonds. but did not I
then inform them that such deductions
had been made, and they, consequently,
made no demand upon him for the bal-
ance of the shares and bonds until some
time afterwards when they brought the
action to recover the securities or their
value. Held, affirming the judgment
appealed from, that whether the defend-
ant was to be regarded as a trustee or
as the agent of the plaintiffs, he was not
entitled, without their consent, to make
the deductions. either by way of salvage
or to idemnify himself for expenses neces-
sarily incurred in the preservation of the
properties; and that, under the circum-
stances, their failure to demand delivery
of the remainder of the securities before
action did not deprive the plaintiffs of
their right to recover. If the defendant
is to be considered a trustee wrongfully
withholdina securities which he was
bound to deliver, he is liable for damages
calculated upon the assumption that
they would have been disposed of at the
best price obtainable. If. however, he is
to be regarded as a contractor who has
failed to deliver the securities according
to the terms of his agreement, he is
liable for damages based on the selling
price of the securities at the time when
his obliention to deliver them arose.
Nlant-Y-Gto and Jilaina Ironicorks Co. v.
Grave (12 Ch. D. 738) ; The Steamship
Carrisbrooke Co. v. The Tondon and Pro-
vincial Marine and General Ins. Co.
( (1901) 2 K.B. 861) and Michael v.
Hart & ro. ( (19021 1 K.B. 482) fol-
lowed. McNEIL v. FULTZ .......... .198

PRINCIPAL AND AGENT-Con.

2-endor and purchaser - Sale of
land - Formation of contract - Condi-
tions-Acceptance of title-New term-
Statute of Frauds-Secret commission-
Avoidance of con tract-Fraud-Specific
performance. . . . ................ 588

See CONTRACT 6.

3-Broker-Stock-Purchase on mar-
gin-Pledge of stock by broker-Posses-
sion for delivery to purchaser ...... 601

See BROKER.

PRINCIPAL AND SURETY-Jury trial
-Judge's charge-Practical withdrawal
of case-Evidence-New trial ....... 165

See NEW TRIAL 1.

PUBLIC OFFICER-Negligence-Naviga-
tion of inland waters--Collision-Govern-
ment ships and vessels-"Public work"
-The Exchequer Court Act, s. 16-
Construction of statute-Right of action.

.......... 126
See NEGLIGENCE 3.

2-Subaqueous mining-Crown grants
-Dredging lease-Breach of contract-
Subsequent issue of placer mining li-
censes - Damages - Pleading and prac-
tice - Statement of claim-Demurrer-
Cause of action...................542

See MINES AND MINERAIS 3.

"PUBLIC WORK"-Negligence-Naviga-
tion of inland waters-Collision-Gov-
ernment ships and vessels - "Public
work"-The Exchequer Court Act, s. 16
- Construction of statute - Right of
action.] His Majesty's steam-tug
"Champlain," while navigating the River
St. Lawrence, at some distance from a
place where dredging was being carried
on by the Government of Canada, and
engaged in towing an empty mud-scow,
owned by the Government, from the
dumping ground back to the place where
the dredging was being done, came in
collision with the suppliant's steam
barge, which was also navigating the
river, and the barge sustained injuries.
Held, affirming the judgment of the Ex-
chequer Court of Canada. that there
could be no recovery against the Crown
for damages suffered in consequence of
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"PUBLIC WORK"-Continued.

negligence of its officers or servants, as
the injury had not been sustained on
a public work within the meaning
of the sixteenth section of the "Ex-
chequer Court Act." Chambers v. White-
haven Harbour Commissioners ([1899]
2 Q.B. 132) ; Hall v. Snowden, Hubbard
& Co. ([1899] 2 Q.B. 136); Lowth v.
Ibbotson ([18991 1 Q.B. 1003), Farnell
v. Bowman (12 App. Cas. 643) and The
Attorney-General of the Straits Settle-
ments v. Weymss (13 App. Cas. 192), re-
ferred to. PAUL v. THE KING ..... 126

2-Contract - Change in plans and
specifications-Waiver by order in coun-
cil-Powers of executive-Construction
of statute - Directory and imperative
clauses-Words and phrases-"Stipula-
tions"-Exchequer Court Act, s. 33-
Extra works-Engineer's certificate-In-
structions in woriting-Schedule of prices
- Compensation at increased rates -
Damages - Right of action-Quantum
neruit.] The suppliants, appellants,
were contractors with the Crown for
the widening and deepening of a
canal and, by their petition of right,
contended that there were such changes
from the plans and specifications and
in the manner in wh'ch the works
were obliqed to be executed as made
the provisions of their contract in-
applicable and that they were, conse-
quently, entitled to recover upon a quan-
tum meruit. In order to afford relief,
an order in council was passed waiving
certain conditions. provisoes and stipula-
tions contained in the contract. By the
judgment appealed from. the judge of the
Exchequer Court held (10 Ex. C.R. 248)
that there had been no such changes as
would entitle the contractors to recover
on the quantum meruit, as in the case
of Bush v. The Trustees of the Town and
Harbour of Whitehaven (52 J.P. 392);
2 Hudson on Building Contracts (2 ed.)
121) : and that the words "shall decide in
accordance with the stipulations in such
contract" in the thirty-third section of
"The Exchequer Court Act" might be
treated as directory only and effect given
to the waiver in respect to the absence
of written directions or certificates by
the engineer in regard to works done, but
that the remaining clauses of the section
were imperative and there could be no

"PUBLIC WORK"-Continued.

valid waiver whereby a larger sum than
the amount stipulated in the contract
could be recovered, e.g., on prices for the
classes of work, so as to give the con-
tractors a legal claim for higher rates of
compensation without a new agreement
under proper autbority and for good con-
sideration. On appeal to the Supreme
Court of Canada: Held, per Girouard,
Davies and Maclennan JJ., that the de-
cision of the judge of the Exchequer
Court was correct. Per Idington and
Duff JJ.-That the word "stipulations"
in the first part of the section referred
to, should be construed as having rela-
tion entirely to the second part of the
section and as applying to the rates of
compensation fixed by the contract; that,
on either construction, the result would
be the same in so far as the circum-
stances of the case were concerned; that
it did not warrant an implication that
the executive could, without proper
authority, exceed its powers in relation
to a fully executed contract or confer the
power to dispense with the requirements
of the statute, and that, consequently,
there could not be a recovery upon quan-
tum meruit. PIGOTT & INGLES v. THE
KING. . ......................... 501

3-Expropriation of land-Pa yment-
Market value - Potential value - Evi-

dence. . . ....................... 149

See EXPROPRIATION 1.

4-Navigation-Trent canal crossing-
Swing bridge-Cost of construction -
Maintenance-Order in council.....211

See RAILWAYS 3.

QUANTUM MERUIT - Public work -
Contract-Change in plans and specifloa-
tions - Waiver by order in council -
Powers of executive - Construction of
statute - Directory and imperative
clauses-Words and phrases-"Stipula-
tions"-Exchequer Court Act, s. 33-
Extra works - Engineer's certificates-
Instructions in writing - Schedule of
prices-Compensation at increased rate
-Damages-Right of action-Quantum
meruit .... .................... 501

See CONTRACT 5.
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QUEBEC NORTH SHORE TURNPIKE
ROAD TRUST-Crown-Breach of trust
-Purchase of debentures out of Com-
mon School Fund-Knowledge of misap-
plication of moneys - Payment of in-
terest - Statutory prohibition-Evasion
of statute-Estoppel against the Crown
- Action - Adding parties - Practice.]
In an action by the Crown against the
Quebec North Shore Turnpike Road
Trustees to recover interest upon deben-
tures purchased from them by the Gov-
ernment of the late Province of Canada
(with trust funds held by them belong-
ing to the Common School Fund), the
defendants pleaded that the Crown was
estopped from recovery inasmuch as, at
the time of their purchase, the advisers
of the Crown were aware that these de-
bentures were being issued in breach of
a trust and with the intention of mis-
applying the proceeds towards payment
of interest upon other debentures due by
them in violation of a statutory prohibi-
tion. Held, affirming the judgment ap-
pealed from (8 Ex. C.R. 390) that, as
there was statutory authority for the
issue of the debentures in question,
knowledge of any such breach of trust
or misapplication by the advisers of the
Crown could not be set up as a defence
to the action. QUEBEC NORTH SHORE
TURNPIKE ROAD TRUSTEES v. THE KING.

. ... ................. .......... 62

RACE COURSE-Negligence-Trespass-
Horse racing-Intruder upon race track
-Carelessness.] After the first heat of
a trotting match in which N. had been a
competitor he was seated in his sleigh
and walking his horse upon his proper
side of one of the tracks, laid out by the
ploughing away of the snow on the ice
of a public harbour, while waiting to be
called for the next heat. M., who had
not been a competitor in that race, came
along the same track, from an opposite
direction to that in which N. was going,
driving his vehicle at excessive speed
and, in attempting to pass in a narrow
space between the ridge formed by the
snow and N.'s sleigh, collided with it,
causing injuries to N. and damaging his
sleigh and harness. Held, affirming the
judgment appealed from (39 N.S. Rep.
133) that even if M. was lawfully upon the
track in question he was responsible for
damages as the accident was solely attri-

RACE COURSE-Continued.

butable to his improvident carelessness
and want of judgment. MANNING V.

NAAS. . . . ... ....................... 22

2-Criminal law-Disorderly house-
Common betting house-Place for betting
-Betting booth-Race-course of incor-
porated association-Crim. Code, 1892,
s. 197, 204--Crim. Code, 1906, ss. 227,
235.] A perambulating booth used on
the race-course of an incorporated racing
association for the purpose of making
bets is an "office" or '"place" used for
betting between persons resorting thereto
as defined in s. 197 of the Criminal Code,
1892 (Crim. Code, 1906, s. 227).-Sub-
section 2 of s. 204 of the former Code
(now s. 235) which exempts from the
provisions of the main section (dealing
with the recording or registering of bets,
etc.), bets made on the race-course of an
incorporated association does not apply
to the offence of keeping a common bet-
ting-house. Girouard and Davies JJ.
dissenting. Judgment of the Court of
Appeal (12 Ont. L.R. 615) affirmed,
Girouard and Davies JJ. dissenting.
SAUNDERS v. THE KING............ 382

RAILWAYS-Negligence-Railway cross-
ing - Findings of jury - "Look and
listen."] M. attempted to drive over a
railway track which crossed the highway
at an acute angle where his back was
almost turned to a train coming from
one direction. On approaching the track
he looked both ways, but did not look
again just before crossing when he could
have seen an engine approaching which
struck his team and he was killed. In
an action by his widow and children the
jury found that the statutory warnings
had not been given and a verdict was
given for the plaintiffs and affirmed by
the Court of Appeal. Held, affirming
the judgment of the Court of Appeal (12
Ont. L.R. 71), Fitzpatrick C.J. hesitante,
that the findings of the jury were not
such as could not have been reached by
reasonable men and the verdict was
justified. WABASH RA1LWAY CO. V.
AIlSENER ... ..................... 94

2-Appeal - Jurisdiction-Discretion
of Governor in Council-Stated case
Railway subsidies-Construction of sta-
tute-3 Edw. VII. c. 57-Conditions of
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RAILWAYS-Continued.
contract-Estimating cost of constructing
line of railway-Rolling stock and equip-
ment.] The provisions of the Act, 3 Edw.
VII. c. 57, authorizing the granting of
subsidies in aid of the construction of
railways are not mandatory, but dis-
cretionary in so far as the grant of the
subsidies by the Governor, in Council is
concerned.-On a proper construction of
the said Act it does not appear to have
been the intention of Parliament that the
costs of rolling stock and equipment
should be included in the cost of con-
struction in estimating the amount of
subsidy payable to the company in aid
of the "Pheasant Hills Branch" of their
railway under the provisions of that Act,
notwithstanding that the said Act did
not specially exclude the consideration
of the cost of equipment in the making
of such estimate as had been done in
former subsidy Acts with similar objects,
and that the Governor in Council im-
posed the duty of efficient maintenance
and equipment of the branch as a condi-
tion of the grant of the subsidy. CANA-
DTAN PACIFIC RY. Co. v. THE KING (RE

PHEASANT HILLs BRANCH).........137

3-Navigation-Trent canal crossings
-Swing bridge-Cost of construction-
Afaintenance - Order in council.] The
C.P. Ry. Co. applied for liberty to build
a bridge over the Otanabee, a navigable
river. undertaking to construct a draw
in it should the Government deem it
necessary. An order in council was
passed providing that "the company
* * shall construct either a swing
in the bridge now in question * *
the cost to be borne by themselves
or else a new swing bridge over the con-
templated canal (Trent Valley Canal) in
which case the expense incurred over and
above the cost of the swing itself and the
necessary pivot. pier therefor shall be
borne by the Government." A new swing
bridge was constructed over the canal by
agreement with the company. Held.
that the words "the cost of the swing
itself and the necessary pier" included,
under the circumstances and in the con-
nection in which they were used. the
operation and maintenance also of the
swing by the company. CANADI4N
PACIFIC Ry. Co. 1. THE KTNG. ...... 211

4- Municipal corporation-Agreement
with electric street railway company-

RAILWAYS-Continued.

Use of streets-Payment for privilege-
Percentage of receipts - Traffic beyond
city-Validity of agreement ........ 106

See TRAMWAYS 1.

5-A ppeal - Order extending time -
Jurisdiction-R.S.C. (1886) c. 135, s. 42.
-Practice-Tre- pass - Possess on- Evi-
dence-Expropriation-Railways. . .230

See APPEAL 4.
" TRESPASs 1.

G-Vendor and vendee-Sale of securi-
ties - Interpretation of-.contract-Arts.
1018, 1019 C.C.-Debtor and creditor-
Right of way claims-Legal expenses in-
curred in settlement................422

See CONTRACT 4.

7-Appeal - Railway Act-Expropri-
ation-Appeal from award-Jurisdictiot
-Choice of forum-Curia designata.511

See APPEAL 10.

RESERVED CASE.
See CRIMINAL LAW.

RES GESTAE-Criminal lato-Practice
-Crown case reserved-Reserved ques-
tions-Dissent from affirmance of convic-
tion -Appeal - Jurisdiction - Criminal
Code. 1892, ss. 742, 743, 744, 750-R.S.
C. (1906) c. 146, ss. 1013, 1015, 1016,
1024-Admission of evidence ....... 284

See CRIMINAL LAw 2.

RES JUDICATA-Construction of will-
Usufruct - Substitution - Partition be-
tween institutes-Validating legislation
- 60 V. c. 95 (Q.) - Construction of
statute - Restraint of alienation - In-
terest of substitutes - Devise of pro-
perty held by substitute under partition
-Devolution of corpus of estate es
nature-Accretion-Arts. 868, 948, C.C.1

See WILL 1.

RIPARIAN RIGHTS-Dominion mining
regulations - Hydraulic mining - Place
inining - Lease - Water-grant - Condi-
tions of grant-User of flowing waters-
Diversion of watercourse - Dams and
flumes-Construction of deed-Priority
of right-Injunction................79

See MINES AND MINERALS 1.
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RIVERS AND STREAMS - Dominion
mining regulations-Hydraulic mining-
Placer mining - Lease - Water-grant-
Conditions of grant - User of flowing
waters-Diversion of watercourse-Dams
and flumes - Construction of deed-
Riparian rights-Priority of right-In-
junction.] An hydraulic mining lease,
granted in 1900, under the Dominion
Mining Regulations, for a location ex-
tending along both banks of Hunker
Creek, in the Yukon Territory, included
a point at which, in 1904, the plaintiff
acquired the right to divert a portion of
the waters of the creek, subject to then
existing rights, for working his placer
mining claims adjacent thereto. Held,
that, under a proper construction of the
tenth clause of the hydraulic mining
regulations, waters flowing through or
past the location were subject to be dealt
with under the regulations of August,
1898; that the hydraulic grant con-
ferred no prior privileges or paramount
riparian rights upon the lessee; and that
the grant to the plaintiff was of a substan-
tial user of the waters which was not
subject to the common law rights of
riparian owners and entitled him, by all
reasonable means necessary for the pur-
pose of working his placer claims, to
divert the portion of the flowing waters
so acquired by him without interference
on the part of the lessee of the hydraulic
privileges. KLONDYKE GOVERNMENT CON-
CESSION v. McDONALD- .............. 79

2- Navigation-Trent canal crossing-
Swing-bridge - Cost of construction -
Maintenance-Order in council......211

See RAILWAYS 3.

3-Admiralty law-Foreign bottoms-
Collision in foreign waters-Jurisdiction
of Canadian courts ............... 303

See SHIPS AND SHIPPING 3.

SALE-Banks and banking-Security for
advances - Assignment of goods-Claim
on proceeds of sale-53 V. e. 31, s.
74(D.) .. -.. ......... -...........187

See BANKS AND BANKING 1.

2- Vendor and vendee-Sale of securi-
ties - Interpretation of contract-Arts.
1018, 1019, .C.-Railways-Debtor and

46

SALE-Continued.

creditor-Right of way claims-Legal
expenses incurred in settlement ..... 422

See CoNTRACT 4.

3-Sale of land - Vendor and pur-
chaser-Formation of contract-Condi-
tions-Acceptance of title-New term-
Statute of Frauds-Principal and agent
-Secret commission-Avoidance of con-
tract-Fraud-Specific performance..588

See CONTRACT 6.

SALVAGE-Breach of contract-Breach
of trust-Assessment of damages-Sale
of mining rights - Promotion of com-
pany - Failure to deliver securities -
Principal and agent-Account-Evidence
-Salvage-Indemnity for necessary ex-
penses-Laches-Estoppel ..... .. . 198

See TntusTs 1.

SECURITY-Banks and banking-Secur-
ity for advances-Assignment of goods-
Claims on proceeds of sale-53 V. c. 31,
s. 74(D .) ... . .................... 187

See BANKS AND BANKING 1.

SHIPS AND SHIPPING-Pilotage-Port
of St. John, N.B.-Ships propelled wholly
or in part by steam-Coal barges towed
-R.S.C. c. 80, ss. 58, 59.] Coal barges
towed by steamers or tugs between the
ports of Parsboro', N.S. and St. John,
N.B., are exempt from compulsory pilot-
age at the latter port, even though under
favourable conditions they could be
navigated as sailing ships. Judgment
appealed from (37 N.B. Rep. 406),
affirmed. SAINT JOHN PILOT COMMIS-
SIONERS V. CUMBERLAND RY. AND COAL CO.

-......... 169

2-Collision-Violation of rules not
affecting accident - Steering wrong
course.] The Supreme Court will not
set aside the finding of a nautical asses-
sor on questions of navigation adopted
by the local judge unless the appellant
can point out his mistake and shew con-
clusively that the judgment is entirely
erroneous. The Picton (4 Can. S.C.R.
648) followed.-A steamer coming up
Halifax harbour ran into a schooner
striking her stern on the port side. No
sound signals were given. The green
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SHIPS AND SHIPPING-Con.

light of the schooner was seen on the
steamer's port bow and the latter star-
boarded her helm to pass astern and then
ported. She then was so close that the
engines were stopped but too late to pre-
vent the collision. Held, that the steamer
alone was to blame for the collision.-
Held, also, that though under the rules
the schooner should have kept her course
and also was to blame for not having a
proper lookout neither fault contributed
to the collision. SS. "ARRANMORE" V.
RUDOLPH ......................... 176

3-Admiralty law-Foreign bottoms-
Collision in foreign waters--Jurisdiction
of Canadian courts.] A foreign vessel
passing through waters dividing Canada
from the United States under a treaty
allowing free passage to ships of both
nations is not, even when on the Cana-
dian side, within Canadian control so as
to be subject to arrest on a warrant from
the Admiralty Court.-A warrant to
arrest a foreign ship cannot be issued
until she is within the jurisdiction of the
court.-Quecre. Have the Canadian
Courts of Admiralty the same jurisdic-
tion as those in England to try an action
in rem by one foreign ship against an-
other for damages caused by a collision
in foreign waters? Judgment of the Ex-
chequer Court, Toronto Admiralty Dis-
trict (10 Ex. C.R. 1) reversed, Idington
J. dissenting. THE SnrP "D. C. WHITNEY"
v. ST. CLAM NAVIGATION CO ........ 303

4-Maritime law-Collision-Tug and
tow-Negligence of tow.] A tug with
the ship "Wandrian" in tow left a wharf
at Parsboro', N.S., to proceed down the
river and get to sea. The schcoier
"Helen M." was at anchor in the chan-
nel and the tug directed its course so
as to pass her on the port side when
another vessel was seen coming out from
a slip on that side. The tug then, when
near the "Helen If." changed her course,
without gving any signal and tried to
cross her bow to pass down on the star-
board side and in doing so the "Wan-
drian" struck her, inflicting serious in-
jury. In an action against the "Wan-
drian" by the owners of the "Helen M1."
the captain of the former insisted that
the schooner was in the middle of the

SHIPS AND SHIPPING-Con.

channel, which was about 400 feet wide,
but the local judge found as a fact that
she was on the eastern side. Held, af-
firming the judgment of the local judge
(11 Ex. C.R. 1) that the navigation of
the tug was faulty and shewed negli-
gence; that if the "Helen M." was on
the eastern side of the channel as found

- by the judge there was plenty of room
to pass on her port side, and if, as con-
tended, she was in the middle of the
channel she could easily have been
passed to starboard; and that in
attempting to cross over and pass
to starboard when she was so near
the "Helen M." as to render a collision
almost inevitable was negligence on the
the tug's part; and that the "Helen M."
exercised proper vigilance and was not
negligent in failing to slacken her anchor
chain as the "Wandrian" was too close
and had not signalle.-Held, also, that
the tow was liable for such negligence
in the navigation of the tug. THE
"WANDRIAN" V. HATFIELD .. ........ .431

5-Negligence - Navigation of inland
waters - Collision - Government ships
and vessels - "Public work"-The Ex-
chequer Court Act, s. 16-Construction
of statute-Right of action.........126

See NEGLIGENCE 3.

SPECIFIC PERFORMANCE-Vendor and
purchaser-Sale of land-Formation of
contract - Conditions - Acceptance of
title-New tern-Statute of Frauds-
Principal and agent-Secret commission
-Avoidance of contract-Fraud.. . . . 588

See CONTRACT 6.

SPECIFICATIONS - Public work-Con-
tract-Change in plans and specifications
-Waiver by order in council-Powers of
executive - Construction of statute -
Directory and imperative clauses -
Words and phrases-"Stipulations" -
Exchequer Court Act, s. 33 - Extra
works - Engineer's certificate-Instruc-
tions in writing-Schedule of prices -
Compensation at increased rate-Dam-
ages-Right of action-Quantum meruit.

........ 501
See CONTBACT 5.
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STATUTE-Construction of will-Usu-
fruct-Substitution- Partition between
institutes-Validating legislation 60 V.
c. 95 ( Q.)-Construction of statute-Re-
straint of alienation-Interest of substi-
tutes - Devise of property held by in-
stitute under partition-Devolution of
corpus of estate en nature-Accretion-
Res judicata-Arts. 868, 948 0.C.] The
effect of the statute, 60 V. c. 95 (Que.),
respecting the will of the late Amable
Prevost, read in conjunction with the
provisions of the will and codicils therein
referred to, is to declare the deed of par-
tition between the beneficiaries there-
under final and definitive and not merely
provisional; the judgment of the Court
of Queen's Bench, on the appeal side
taken under that statute, has no other
effect. Neither the statute nor the judg-
ment referred to sanctions the view that
the said will and codicils constitute more
than one substitution; there was but one
substitution created thereunder in favour
of all the joint legatees and consequently
accretion takes place among them within
the meaning of article 868 of the Civil
Code, in the event of any legacy lapsing,
under the terms of the will, upon the
death of an institute without issue prior
to the opening of the substitution. In
such case, the share of the institute
dying without issue devolves to the other
joint legatees, as well in usufruct as in
absolute ownership, and, consequently,
none of the institutes or substitutes have
the right of disposing of any portion of
the testator's estate, by will or otherwise,
prior to the date of the opening of the
substitution. Judgment appealed from
(Q.R. 28 S.C. 257 reversed. DeHetel v.
Goddard (66 L.J.P.C. 90) distinguished.
PatvoST v. LAMARCHE............... 1

2- Construction of 3 Edw. VII. c. 57
- Railway subsidies- Conditions-Cost
of construction-Method of estimating-
Rolling stock and equipment.] The pro-
visions of the Act, 3 Edw. VII. c. 57,
authorizing the granting of subsidies in
aid of the construction of railways are
not mandatory, but discretionary in so
far as the grant of the subsidies by the
Governor in Council is concerned.-On a
proper construction of the said Act it
does not appear to have been the inten-
tion of Parliament that the cost of roll-
ing stock and equipment should be in-
cluded in the cost of construction in

461L,
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estimating the amount of subsidy pay-
able to the company in aid of the
"Pheasant Hills Branch" of their rail-
way under the provisions of that Act,
notwithstanding that the said Act did
not specially exclude the consideration
of the cost of equipment in the making
of such estimate as had been done in
former subsidy Acts with similar objects,
and that the Governor in Council im-
posed the duty of efficient maintenance
and equipment of the branch as a condi-
tion of the grant of the subsidy. CANA-
DIAN PACIFIC RY. Co. v. THE KING (RE
PHEASANT HILLs BRANCH) ......... 137

AND see APPEAL 2.

3-Criminal law-Crown case reserved
-Appeal-Extension of time for notice
of appeal-"Criminal Code" s. 1024-
Order after expiration of time for service
of notice - Jurisdiction.] The power
given by section 1024 of the "Criminal
Code" (R.S.C. (1906) c. 146) to a judge
of the Supreme Court of Canada to ex-
tend the time for service on the Attorney
General of notice of an appeal in a re-
served Crown case may be exercised after
the expiration of the time limited by the
code for the service of such notice.
Banner v. Johnston (L.R. 5 H.L. 157)
and Vaughan v. Richardson (17 Can. S.
C.R. 703) followed. GILBERT v. THE
KING. .. . ........................ 207

4- Appeal-Order extending time -
Jurisdiction-R.S.C. c. 135, s. 42-Prac-
tice.] The court refused to entertain
a motion to quash the appeal on the
ground that it had not been taken within
the sixty days limited by the statute and
that an order by a judge of the court
appealed from after the expiration of
that time was ultra vires and could not
he permitted under section 42 of the
"Supreme and Exchequer Courts Acts,"
R.S.C. c. 135. TEMISCOUTA RY. Co. v.
CLAIR .... ....................... 230

AND see TRESPASS 1.

5-Appeal-Action for declaration and
injunction-60 d- 61 V. c. 34, s. 1(d.)-
Municipal corporation - Water rates-
Discrimination.] The Act 60 & 61 V. 34
(D.) relating to appeals from the Court of
Appeal for Ontario does not authorize an
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appeal in an action claiming only a
declaration that a municipal by-law is
illegal and an injunction to restrain its
enforcement. CITY OF HAMILTON V.
HAMILTON DISTILLERY CO.; CITY OF
HAMILTON v. HAMILTON BREWING As.
SOCIATION .. ... .................. 239

AND see MUNICIPAL CORPORA-
TION 2.

6-Criminal law-Disorderly house-
Common betting house-Place for betting
-Betting booth-Race-course of incor-
porated association-Crim. Code, 1892,
ss. 197, 204-Crim. Code, 1906, ss. 227,
235.] A perambulating booth used on
the race-course of an incorporated racing
association for the purpose of making
bets is an "office" or "place" used for
betting between persons resorting thereto
as defined in s. 197 of the Criminal Code,
1892 (Crim. Code, 1906, s. 227).-Sub-
section 2 of s. 204 of the former Code
(now s. 235) which exempts from the
provisions of the main section (dealing
with the recording or registering of bets,
etc.), bets made on the race-course of an
incorporated association does not apply
to the offence of keeping a common bet-
ting-house. Girouard and Davies JJ.
dissenting. Judgment of the Court of
Appeal (12 Ont. L.R. 615) affirmed,
Girouard and Davies JJ. dissenting.
SAUNDERS v. THE KING............ 382

7-Construction of statute-4 Edw.
VII. c. 41-R.S.C. (1906) c. 152, q. 127
-Conviction-Penalty.] By 4 Edw. VII.
c. 41 (R.S. 1906, c. 152, s. 127) for a
first offence against Part II. of the "Can-
ada Temperance Act" a fine may be im-
posed of "not less than $50" and for a
second offence of "not less than $100."
Held, that for a first offence the justice
cannot impose a fine of more than $50.
Maclennan J. dissenting. IN RE RICHARD.

.... . ................ ....... 394

AND see CANADA TEMPERANCE
ACT.

8-Municipal corporation-Exemption
from taxes-Resolution of council-Dis-
crimination-Establishment of industry-
Construction of 36 V. c. 81, s. 1 (N.B.)1
By s. 1 of 36 V. c. 81, the New Bruns-
wick Legislature authorized the town

STATUTE-Continued.

council of Woodstock from time to time
to "give encouragement to manufactur-
ing enterprises within the said town
by exempting the property thereof from
taxation for a period of not more than
ten years by a resolution declaring such
exemption." In 1892 the council passed
the following resolution: "That any com-
pany establishing a woollen mill in the
Town of Woodstock be exempted from
taxation for a period of ten years." Held,
per Davies, Idington and Maclennan JJ.,
that this resolution provided for dis-
crimination in favour of companies and
against individuals who might establish
a woollen mill or mills in the town and
was therefore void. City of Hamilton v.
Hamilton Distillery Co. (38 Can. S.C.R.
239) followed.- Held, per Davies J.-
The resolution exempting any company
and not any property of a company was
too indefinite and uncertain to be the
basis for a claim for exemption.-In 1893
a woollen mill was established in Wood-
stock by the Woodstock Woollen Mills
Co., and operated for some years without
taxation. In 1899 the mill was sold
under execution and two months later
the Carleton Woollen Co. (appellants),
were incorporated and acquired the said
mill from the purchaser at the sheriff's
sale and have operated it since.-Held,
that the appellants could not by so
acquiring the mill which had been ex-
empted be said to have "established a
woollen mill" without shewing that when
it was acquired it had ceased to exist as
such which they had not done. Judg-
ment appealed from (37 N.B. Rep. 545)
affirming that of Barker J. at the hearing
(3 N.B. Eq. 138) affirmed. CARLETON

WOOLLEN Co. v. TOWN or WOODSTOCK
........ 411

9--Appeal - Railway Act-Empropri-
ation - Appeal from award - Choice of
forum-Curia designata.] By s. 168 of
3 Edw. VII. c. 58 amending the "Rail-
way Act," 1903 (R.S.C. (1906) c. 37, s.
209) if an award by arbitrators on ex-
propriation of land by a railway com-
pany exceeds $600 any dissatified party
may appeal therefrom to a Superior
Court which in Ontario means the High
Court or the Court of Appeal (Interpre-
tation Act R.S. [1906] c. 1, s. 34, S.-s.
26). Held, that if an appeal from an
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award is taken to the High Court there
can be no further appeal to the Supreme
Court of Canada which cannot even give
special leave. JAMES BAY RY CO. v.
ARMSTRONG.. .................. 511

10-Constitutional law-British North
America Act, 1867 - Provincial legisla-
tive jurisdiction-Alberta Act, 4 & 5 Edw.
VII. c. 3(D.)-Con. Ord. N.W.T. (1898),
a. 52-6 Edw. VIL. c. 28 (Alta.)-Medical
profession-Practising without license-
Criminal law-Practice-Special leave to
appeal-R.S.C. (1906), c. 139, s. 37(c).]
The "Medical Profession Act," 6 Edw.
VII. c. 28 (Alta.) is intra vires of the
legislative jurisdiction of the Legislature
of Alberta and a member of the College
of Physicians and Surgeons of the North-
West Territories may be validly con-
victed thereunder for the offence of prac-
tising medicine, surgery, etc., for gain
and reward, in the Province of Alberta,
without complying with its requirements
as to registration and license, notwith-
standing that the College of Physicians
and Surgeons of the North-West Terri-
tories had not been previously dissolved
and abolished by order of the Governor
in Council, in conformity with the pro-
visions of s. 16 (3) of "The Alberta Act."
Dobie v. The Temporalities Board (7
App. Cas. 136) distinguished. LAFFERTY
v. LINCOLN...... ................. 620

11-Crown -Breach of trust - Pur-
chase of debentures out of Common
School Fund-Knowledge of misappro-
priation of moneys-Payment of interest
- Statutory prohibition - Evasion of
statute - Estoppel against Crown -
Action-Adding parties-Practice.. .. .62

See QUEBEC NORTH SHORE TuRN-
PIKE ROAD TRUST.

12-Negligence-Navigation of inland
water&-Collision-Government ships and
vessels-"Public work"-The Exchequer
Court Act, s. 16-Construction of statute
-Right of action... .............. 126

See NEGLIGENcE 3.

13-Construction of 2 Edo. VII. c. 9.
s. I-Expropriation of land-Payment
-Market value-Potential value-Evi-
dence. . ........................ 149

See EXPROPRIATION 1.

STATUTE-Continued.

14-Pilotoge-Port of St. John, N.B.
-Ships propelled wholly or in part by
steam - Coal barges towed - R.S.C.
(1886) c. 80, ss. 58. 59.............169

See SHIPS AND SHIPPING 1.

15- Public works-Contract-Changes
in plans and specifications-Waiver by
order in council-Powers of executive-
Exchequer Court Act s. 33-Construction
of statute - Directory and inoperative
clauses-Words and phrases-"Stipula-
tions"-Extra works-Engineer's certifi-
cate-Right of action..............501

See CONTRACT 5.

STATUTE OF FRAUDS - Vendor and
purchaser-Sale of land-Formation of
contract - Conditions - Acceptance of
title-New term-Statute of Frauds -
Principal and agent-Secret com mission
- Avoidance of contract - Fraud -
Specific performance.] While A was
absent abroad, B assumed, without
authority, to sell certain of his lands to
C and received, from C, a deposit on
account of the price. On receipt of a
cablegram from B, notifying him of what
had been done, but without disclosing the
name of the proposed purchaser, A re-
plied, by letter, stating that he was
willing to sell at the price named, that
he would not complete the deal until he
returned home, and the sale would be
subject to an existing lease of the pre-
mises and that he would not furnish
evidence of title other than the deeds
that were in his possession, and request-
ing B to communicate these terms to the
proposed purchaser. On learning the
conditions, C, in a letter by his solici-
tors, accepted the terms and offered to
pay the balance of the price as soon as
the title was evidenced to their satis-
faction. In a suit for specific perform-
ance: Held, that the correspondence
which had taken place constituted a con-
traet sufficient to satisfy the require-
ments of the Statute of Frauds, that the
words "so sooon as title is evidenced to our
satisfaction." in the solicitors' letter
accepting the conditions, did not import
the proposal of a new term and that A
was bound to specific performance.-
Held, also, that the arrangement, un-
known to A and made prior to the re-
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ceipt of his letter, whereby B was to
have a commission on the transaction
from* C, could not have the effect of
avoiding the contract, as B was not, at
that time, the agent of A for the sale of
the property. Judgment appealed from
(12 B.C. Rep. 236) affirmed. AuREws

v. CALORI.........................588

STATUTE OF LIMITATIONS-Account
- Statute of Limitations - Agents or
partners-Reference.] By agreement be-
tween them the Hamilton Brass Mfg. Co.
was appointed agent of the Barr Cash
Co. for sale and lease of its carriers in
Canada at a price named for manufac-
ture; net profits to be equally divided
and quarterly returns to be furnished,
either party having liberty to annul the
contract for non-fulfilment of conditions.
The agreement was in force for three
years when the Barr Co. sued for an
account alleging failure to make pro-
per returns and payments. Held, revers-
ing the judgment of the Court of Appeal,
Girouard and Davies JJ. dissenting, that
the accounts should be taken for the
six years preceding the action only.-On
a reference to the Master the taking of
the accounts was brought down to a
time at which defendants claimed that
the contract was terminated by notice.
The Court of Appeal ordered that they
should be taken down to the date of the
Master's report.-Held. that this was a
matter of practice and procedure as to
which the Supreme Court would not en-
tertain an appeil. HAMILTON BRASS
MfANUFACTURING Co. v. BARR CASH AND
PACKAGE CARRIER CO . ... ......... 216

STATUTES-British North America Act,
1867. (Tmp.) (Provincial Legislative
Jurisdiction) . .. .. .............. 620

See CONSTITUTIONAL LAw 1.

2- R.S.C. (1886) c. 80, ss. 58, 59
(Pilotage) . . .. ..................169

See SHIPS AND SHIPPING 1.

3- R.S.C. (1886) c. 135, s. 29 (Ap-
peals to Supreme Court of Canada) -. 41

See APPEAL 1.

4- R.S.C. (1886) c. 135, s. 29 (Su-
preme Court Act) ................ 236

See APPEAL 5.

STATUTES-Continued.

5- R..C. (1886) c. 135, s. 42 (Su-
preme Court Act) ................ 394

See HABEAS CORPUS.

6-R.S.C. (1886) c. 135, s. 42 (Su-
preme Court Act) ................ 230

See APPEAL 4.

7- R.S.C. (1906) c. 1, s. 34, s.-s. 26
(Interpretation Act) . . .......... 511

See APPEAL 10.

8- R.S.C. (1906) c. 37, s. 209 (Rail-
ways) . . ......................... 511

See APPEAL 10.

9-R.S.C. (1906) c. 139, s. 37 (c.)
(Appeals to Supreme Court of Canada)

...............620
See APPEAL 11.

10- R.S.C. (1906) c. 139, s. 48(d)
(Appeals to Supreme Court of Canada)

........ 239
See APPEAL 6.

11-R.S.C. (1906) c. 139, s. 62 (Su-
preme Court Act) . . ..............394

See HABEAS CORPUS.

12-R.S.C. (1906) c. 146, ss. 227, 235
(Criminal Code) .............. 382

See CRIMINAL LAW 3.

13-R.S.C. (1906) c. 146, ss. 1013,
1015, 1016, 1024 (Criminal Code) .. 284

See CRIMINAL LAw 2.

14-R.S.C. (1906) c. 146, s. 1024
(Criminal Code) . . . .... .... 207

See CRIMINAL LAw 1.

15- ?.S.C. (1906) c. 152, s. 127 (Can-
ada Temperance Act). . ............ 394

See CANADA TEMPERANCE ACT.

16-50 C 51 V. c. 16, s. 16 (D.) (Ex-
chequer Court Act) ............... 127

See NEGLIGENCE 5.

17- 50 f 51 V. c. 16, c. 33(D.) (Con-
t) acts by the Crown) ............. .501

See CONTRACT 5.
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18-53 V. c. 31, s. 74(D.) (Bank Act)
................... 187

,Se BANKS AND BANKING 1.

19- 55 & 56 V. c. 29, ss. 197, 204(D.)
(Criminal Code, 1892) . . . ... ... .. 382

See CRIMINAL LAW 3.

20-53 J 56 V. c. 29, ss. 742, 743, 744,
750(D.) (Criminal Code, 1892) .. .284

See CRIMINAL LAW 2.

21-60 & 61 V. c. 34 (D.) (Appeals to
Supreme Court of Canada from Ontario)

...... . . . . . .................. 239

See APPEAL 6.

22-2 Edw. VII c. 9, s. 1 (D.) (Ex-
pert Tcstimony) . . . . . .......... 149

See EXPROPRIATION 1.

23-3 Pdw. VII. c. 57 (D.) (Railway
Subsidies) . . .................... 137

See RAILWAYs 2.

24-3 Edw. VII. c. 58, s. 168 (D.)
(Amendment to Railway Act) ...... 511

See APPEAL 10.

25--4 Edi. TII. c. 41, a. 1 (D.) (Fines
under Canada Temperance Act) ... 394

See CANADA TEMPERANCE ACT.

26-4 tf 5 Ediw. VII. c. 3 (D.) (Al-
berta Act) .. .. . .................. 620

See CONSTITCTIONAL LAW 1.

27- R.R.O. (1897) c. 147, s. 2, ss.
2 and 3 (Asslynments by Insolvents).

. .................... 577
S-e INSOLVENCY.

28- 60 V. c. 95(Q.) (Privost Estate)
........... 1

See WILL 1.

29- Con. Ord. N.W.T. (1898) c. 52
(Medical profession) . . . . .. .... .620

See CONSTITUTIONAL LAW 1.

STATUTES-Con tinued.

30- 6 Ediw. VII. c. 28 (Alta.) (Medi-
cal profession) ................... 620

See CONSTITUTIONAL LAW 1.

STOCK-Broker-Purchase on margin-
Pledge of stock by broker-Possession
for delivery to purchaser . ......... 601

See BROKER.

SUBSIDIES-Aid to railway-Construc-
tion of statute-3 Edw. VII. c. 57-
Mode of estimating cost of construction
of line-Rolling stock and equipment.137

See RAILWAYS 2.

SUBSTITUTION-Construction of will-
Usufruct-Substitution - Partition be-
tween institutes - Validating legislation
-60 V. c. 95 (Q.)-Construction of sta-
tute-Restraint of alienation-Interest
of substitutes-Devise of property held
by institute under partition-Devolution
of corpus of estate en nature-Accretion
-Res judicata-Arts. 868, 948 C.C.]
The effect of the statute, 60 V. c. 95
(Que.), respecting the will of the late
Amable Provost, read in conjunction with
the provisions of the will and codicils
therein referred to, is to declare the
deed of partition between the beneficiar-
ies thereunder final and definitive and
not merely provisional; the judgment of
the Court of Queen's Bench, on the ap-
peal side taken under that statute, has
no other effect. Neither the statute nor
the judgment referred to sanctions the
view that the said will and codicils con-
stitute more than one substitution;
there was but one substitution created
thereunder in favour of all the joint
legatees and consequently accretion
takes place among them within
the meaning of article 868 of the
Civil Code, in the event of any legacy
lapsing. under the terms of the will,
upon the death of an institute without
issue prior to the opening of the substi-
tution. In such ease, the share of the
institute dying without issue devolves
to the other point legatees, as well in
n ufruct as in absolute ownership, and,
consenuently. none of the institutes or
subst'tutes have the right of disnosing
of any pertion of the testator's estate,
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by will or otherwise, rrior to the date
of the opening of the substitution. Judg-
ment anpealed from (Q.R. 28 S.C. 257)
reversed. De Hertel v. Goddard (66
L.J.P.C. 90) distinguished. PRAVOST V.
LAMARCHE. . . . . . ................. 1

SURVEY-Title to land-Plan of sur-
vey - Evidence - Onus of proof-Find-
ings of jury-Error-New trial. . .336

See NEW TRIAL 2.

TERMS, INTERPRETATION OF.

See WORDS AND PHRASES.

TIMBER LICENSE - Construction of
deed-Description of land - License to
cut timber-Ambiguitas latens - Evi-
dence-Boundary of timber area. . .. 75

See DEED 1.

TITLE TO LAND-Plan of survey-Evi-
dence-Onus of proof-Findings of jury
-Error-New trial.] Where it appeared
that in directing the jury, at the trial,
the judge attached undue importance to
the effect of a plan of survey referred
to in a iunior grant as against a much
older plan upon which the original
grants of the lands in dispute depended
and that the findings were not based
upon evidence sufficient in law to shift
the onus of proof from the plaintiff and
were, likewise, insufficient for the tak-
ing of accounts in respect to trespass and
conversion of minerals complained of:
Held, affirming the order for a new trial
made by the judgment appealed from (1
East. L.R. 293), that in the absence of
evidence of error therein, the older
grants and plan must govern the rights
of the parties. BARTLETT v. NOVA SCOTIA
STEEL CO. . . ..................... 336

2- Construction of will-Usufruct --
Substitution - Partition between insti-
tutes - Validating legislation-60 V. c.
95 (.Q.) -Construct of statute-Restraint
of alienation-Interest of substitutes-
Devise of property held by institute n-
der partition-Devolution of corpus of
estate es nature-Accretion-Res judi-
cata-Arts. 868, 948 0.0. ........... 1

See WILL 1.

TITLE TO LAND-Continued.

3- Negligence - Electric lighting -
Wires on public highway-Proximity to
bridge-Injury to child-Dedication. 27

See NEGLIGENCE 1.

4- Construction of deed-Description
of land-License to cut timber-Ambigu-
itas latens-Evidence - Boundary of
timber area. . . ................... 75

See DEED 1.

5-Dominion mining regulations -
Hydraulic mining - Place mining -
lease - Water-grant - Conditions of
grant-User of flowing waters-Diver-
sion of watercourse-Dams and flumes--
Construction of deed-Riparian rights-
Priority of right-Injunction . . .... 79

See MINES AND MINERALS 1.

6-Placer mining-Disputed title -
Trespass pending litigation-Colour of
right-nvasion of claim-Adverse acts
-Sinister intention-Conversion-Blend-
ing materials-Accounts-Assessment of
damages - Mitigating circumstances -
Compensation for necessary expenses-
Estoppel - Standing-by - Acquiescence.

.......... 516
S&e MINES AND MINERALS 2.

7-Subaqueous mining-Crown grants
-Dredging lease-Breach of contract-
Subsequent issue of placer mining li-
censes-Damages-Pleading and practice
-Statement of claim-Cause of action.

.......... 542
See MINES AND MINERALS 3.

R- Vendor and purchaser-Sale of
land-Formation of contract-Conditions
-Acceptance of title-New term-Sta-
tute of Frauds-Principal and agent-
Secret commission -Avoidance of con-
tract-Fraud-Speciflo performance. 588

See CoNTRACT 6.

TRAMWAYS-Municipal corporation-
Agreement with Electric Street Ry. Co.
-Use of streets-Payment for-Percent-
age of receipts-Traffic beyond city -
Validity of agreement.] By agreement
between the City of Hamilton and the
Hamilton Street Ry. Co. the latter was
atithorized to construct its railway on
certain named streets and agreed to pay
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to the city, inter alia, certain percent-
ages on their gross receipts. Held, fol-
lowing Montreal Street Ry. Co. v. City
of Montreal ([1906] A.C. 100) that such
payment applies in respect to all traffic
in the city including that originating
or terminating in the adjoining Town-
ship of Barton.-Held, also, that as,
when the railway was extended into
Barton the company agreed with that
township to carry passengers from there
into the city at city rates, the percent-
age was payable on the whole of such
traffic and not on the portion within
the city only. Held, further, that the
power of the company to construct its
railway was not derived wholly from its
charter, but was subject to the permis-
sion of the city corporation; the city
had, therefore, a right to stipulate for
payment of such percentages and the
agreement therefor was inter vires.
The judgment of the Court of Appeal
(10 Ont. L.R. 575), affirming that of
Meredith J. at the trial (8 Ont. L.R.
455) was affirmed. HAMILTON ST. RY.
Co. V. CITY OF HAMILTON. ......... 106

2-Negligence-Street railway - Ew-
cessive speed-Gong not sounded-Con-
tributory negligence-Damages.] A pas-
senger on a street car in Toronto going
west alighted on the side farthest from
the other track and passed in front of
the car to cross to the opposite side of
the street. The space between the two
tracks was very narrow and seeing a
car coming from the west as she was
about to step on the track, she recoiled,
and at the same time the car she had left
started and she was crushed between the
two, receiving injuries from which she
died. In an action by her father and
mother for damages the jury found that
the company was negligent in running
the east bound car at excessive speed
and starting the west bound car and not
sounding the gong in proper time. They
found also that deceased was negligent,
but that the company could, neverthe-
less. have avoided the accident by the
exercise of reasonable care. Held, that
the case having been submitted to the
jury with a charge not objected to by
the defendants and the evidence justify-
ing the findings the verdict for the plain-
tiffs should not be disturbed.-The plain-
tiffs should not have had the funeral

TRAMWAYS-Continued.

and other expenses incurred by the
father of deceased allowed as damages
in the action. TORONTO RY. Co. v. MuL-
VANEY .... ....................... 327

TRENT VALLEY CANAL-Navigation-
Trent canal crossing-Swing bridge -
Cost of construction-Maintenance-Or-
der in council . ... ................ 211

See RAILWAYS 3.

TRESPASS-Possession - Evidence -
Expropriation-Railway.] The casual
use of land for pasturing cattle in com-
mon with other persons does not consti-
tute evidence of possession sufficient to
maintain an action for trespass. Judg-
ment appealed from (1 East. L.R. 524)
reversed. TEMISCOUATA RY. Co. V. CLAIR.

......... . . . . . .............. 230
AND see APPEAL 4.

2-Placer mining-Disputed title -
Trespass pending litigation - Colour of
right-Invasion of claim-Adverse acts
-Sinister intention-Conversio-Blend-
ing materials - Accounts - Assessment
of damages - Mitigating circumstances
-Compensation for necessary expenses
- Estoppel - Standing-by - Acquies-
cence.] After a favourable judgment by
the Gold Commissioner in respect to the
boundary between contiguous placer min-
ing locations and while an appeal there-
from was pending, the defendants, with
the knowledge of the plaintiffs, entered
unon the location and removed a quan-
tity of auriferous material from the dis-
puted and undisputed portions thereof,
intermixed the products without keeping
any account of the quantities taken from
these portions respectively and appropri-
ated the gold recovered from the whole
mass. In an action for damages, taken
subsequently, the plaintiffs recovered
for the total value of the gold estimated
to have been taken from the disputed
portion of the claim, without deduction
of the necessary expenses of workings

I and winning the gold. Held, affirming
the judgment appealed from, Davies J.
dissenting, that a correct appreciation of
the evidence disclosed a sinister inten-
tion on the part of the defendants, that
they had deliberately blended the mater-
ials taken from both parts of the loca-
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tion, converted the whole mass to their
own use and thereby destroyed the means
of ascertaining the respective quantities
so taken and the proportionate expense
of recovering the precious metal there-
from, and that, consequently, they were
liable in damages for the total value of
so much of the intermixed products as
were not strictly proved to have come
from the undisputed portion of the loca-
tion. Quxre. Does the English rule
governing the assessment of damages in
respect of trespasses in coal mines sup-
ply a method of assessment applicable
in its entirety to placer mining loca-
tions? LAMB V. KINCAID .......... 516

3- Negigence - Horse racing - In-
truder upon race track - Carelessness.

................... 226
See NEOLIGENcE 4.

4-Title to land-Plan of survey -
Evidence - Onus of proof-Findings of
jury-Error-Neto trial .. . ........ 336

See NEW TRIAL 2.

TRIAL - Criminal law - Practice -
Charge to jury-Case reserved-Reserved
questions--Dissent from affirmance of
conviction-Appeal-Jurisdiction--Crim-
inal Code, 1892, ss. 742, 743, 744, 750-
R.S.C. (1906) c. 146, ss. 1013, 1015,
1016, 1024-Admission of evidence-Res
gestw. . . ....................... 284

See CRIMINAL LAW 2.

TRUSTS-Breach of contract-Breach of
trust-Assessment of damages-Sale of
mining areas-Promotion of company-
Failure to deliver securities-Principal
and agent - Account - Evidence -
Salvage - Indemnity for necessary ex-
penses-Laches - Estoppel.1 The plain-
tiffs transferred certain mining areas to
the defendant in order that they might
be sold together with other areas to a
company to be incorporated for the pur-
pose of operating the consolidated min-
ing properties, the defendants agreeing
to give them a proportionate share of
whatever bonds and certificates of stock
he might receive for these consolidated
properties upon the flotation of the
scheme then being promoted by him and
other associates. In order to hold some

TRUSTS-Continued. .

of the areas it became necessary to bor-
row money and the lender exacted a
bonus in stock and bonds which the
defendant gave him out of those he re-
ceived for conveyance of the properties
to the company. After deducting a rat-
able contribution towards this bonus, the
defendant delivered to the plaintiffs the
remainder of their proportion of stock
and bonds, but did not then in-
form them that such deductions had
been made, and they, consequently,
made no demand upon him for the
balance of the shares and bonds until
some time afterwards when they brought
the action to recover the securities or
their value. Held, affirming the judg-
ment appealed from, that whether the.
defendant was to be regarded as a
trustee or as the agent of the plaintiffs,
he was not entitled, without their con-
sent, to make the deductions, either by
way of salvage or to indemnify hmself
for expenses necessarily incurred in the
pre-ervation of the properties; and that,
under the circumstances, their failure to
demand delivery of the remainder of the
securities before action did not deprive
the plaintiffs of their right to recover. If
the defendant is to be considered a trustee
wrongfully withholdings securities which
he was bound to deliver, he is liable for
dimages calculated upon the assumption
that they would have been disposed of
at the best price obtainable. If, how-
ever, he is to be regarded as a contractor
who has failed to deliver the securities
according to the terms of his agreement,
he is. liable for damages based on the
selling price of the securities at the time
when his oblization to deliver them
arose. Nant-Y-Glo and Blaina Iron-
works Co. v. Crave (12 Ch. D. 738);
The Steamship Carrisbrooke Co. v. The
London and Provincial Marine and Gen-
eral Ins. Co. ( (1901) 2 K.B. 861) and
iichael v. Hart & Co. ( (1902) 1 K.B.
482) followed. McNEIL v. FULTZ. .198

2-Crown - Breach of trust - Pur-
chase of debentures out of Common
School Fund-Knowledge of misappro-
priation of moneys-Payment of interest
-Statutory prohibition-Evasion of sta-

I tute-Estoppel against Crown-Action-
Adding parties-Practice. . . . . . .... 6

See QUEBEC NORTH SHORE TURN-
PIKE ROAD TRUST.
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USE-Dominion mining regulations -
Hydraulic mining-Place mining-Lease
-Water-grant-Conditions of grant -
User of flowing waters-Diversion of
watercourse-Dams and flumes - Con-
struction of deed-Riparian rights -
Priority of right-Injunction. . . .... 79

See MINES AND MINERALS 1.

USUFRUCT-Construction of will-Sub-
stitution-Partition between institutes-
Validating legislation-60V. c. 95(Q.)-
Construction of statute - Restraint of
alienation - Interest of substitutes -
Devise of property held by institute un-
der partition-Devolution of corpus of
estate es nature-Accretion-Res judi-
cata-Arts. 868, 948 C.C............1

See WILL 1.

VERDICT - Negligeroe - Railway com-
pany - Findings of jury - "Look and
listen."] 'M. attempted to drive over a
railway track which crossed the high-
way at an acute angle where his back
was almost turned to. a train coming
from one direction. On approaching the
track he looked both ways but did
not look again just before cross-
ing when he could have seen an
engine approaching which struck his
team and he was killed. In an action
hr him widow and children the jury
found that the statutory warnings had
not been given and a verdict was given
for the plaintiffs and affirmed by the
Court of Appeal. Held, affirmine the
judgment of the Court of Appeal (12
Ont. L.R. 71), Fitzpatrick C.J. hesitante,
that the findings of the jury were not
such as could not have been reached by
reasonable men and the verdict was justi-
fled. WABASH RAILROAD CO. V. MISENER.

............................. 94

2-egligence-Street railicay-Exces-
sie speed-Gong not sounded-Contri-
butory negligence-Damages. ....... 327

See NEGLTGENCE 5.
AND see JURY.

VENDOR AND PURCHASER- Sale of
land-Formation of contract-Conditions
-Acceptance of title-Yew term-Sta-
tute of Frands-Principal and agent-
Secret commission-Principal of contract
-Fraud-Specific performance.] While A

VENDOR AND PURCHASER-Con.

was absent abroad, B assumed, without
authority, to sell certain of his lands
to C and received, from C, a deposit on
account of the price. On receipt of a
cablegram from B, notifying him of
what had been done, but without dis-
closing the name of the proposed pur-
chaser, A replied, by letter, stating that
he was willing to sell at the price named,
that he would not complete the deal un-
til he returned home, that the sale
would be subject to an existing lease
of the premises and that he would not
furnish evidence of title other than the
deeds that were in his possession, and
requesting B to communicate these terms
to the proposed purchaser. On learn-
ing the conditions, C, in a letter by his
solicitors, accepted the terms and offered
to pay the balance of the price as soon
as the title was evidenced to their satis-
faction. In a suit for specific perform-
ance: Held, that the correspondence
which had taken place constituted a con-
tract sufficient to satisfy the require-
ments of the Statute of Frauds, that
the words "so soon as title is evidenced
to our satisfaction," in the solicitors'

I letter accepting the conditions, did not
import the pronosal of a new term and
that A was bound to specific perform-
ance.-Held, also, that an arrangement,
unknown to A and made prior to the
receipt of his letter, whereby B was to
have a commission on the transaction
from C, could not have the effect of
avoiding the contract, as B was not, at
that time, the agent of A for the sale of
the iroperty. Judgment appealed from
(12 B.C. Rep. 236) affirmed. ANDREwS
v. CALORT. . . .................... 588

VENDOR AND VENDEE-Sale of secur-
ities-Interpretation of contract-Arts.
1018, 1019 C.C. - Railways - Debtor
and creditor-Right of way claims -
Legal expenses incurred in settlement.

........ 422
Se- CONTRACT 4.

WATERCOURSES.
See Rvans AND STREAMS.

WATERWORKS-Municipal corporation
-Water rates-Discrimination.] Held,
affirming the judgment of the Court of
Appeal (12 Ont. L.R. 75) which sus-
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WATERWORKS-Continued.

tained the verdict at the trial (10 Ont.
L.R. 280) that the rate for water sup-
plied to any class of consumers must
be an equal rate to all members of such
class and a by-law providing for a rate
on certain manufacturers higher than
that to be paid by others was illegal.
Attorney-General v. City of Toronto (23
Can. S.C.R. 514) followed. CITY or
HAMILTON V. HAMILTON DISTILLEBY Co.;
CITY OF HAMILTON v. HAMILTON BREW-
ING ASSOCIATION .... ............. 239

AND see MUNICIPAL CORPORATION 2.

WILL-Construction of will-Usufruct
-Substitution - Partition between in-
stitutes-Validating legislation-60 V. c.
95 (Q.) -Construction of statute - Re-
straint of alienation-Interest of substi-
tutes-Devise of property held by in-
stitute under partition-Devolution of
corpus of estate en nature-Accretion-
Res judicata-Arts. 868, 948 0.0.) The
effect of the statute, 60 V. c. 95 (Que.),
respecting the will of the late Amable
Privost, read in conjunction with the
provisions of the will and codicils there-
in referred to, is to declare the deed of
partition between the beneficiaries there-
under final and definitive and not mere-
ly provisional; the judgment of the
Court of Queen's Bench, on the apneal
side taken under that statute, has no
other effect. Neither the statute nor
the judgment referred to sanctions the
view that the said will and codicils con-
stitute more than one substitution; there
was but one substitution created there-
under in favour of all the joint legatees
and consequently accretion takes place
among them within the meaning of arti-
cle 868 of the Civil Code, in the event of
any legacy lapsing, under the terms of
the will, upon the death of an institute
without issue prior to the opening of
the substitution. In such case, the share
of the institute dying without issue de-
volves to the other joint legatees, as well
in usufruct as in absolute ownershin,
and consequently, none of the institutes
or substitutes have the right of dispos-
ing of any portion of the testator's estate,
by will or otherwise, prior to the date
of the opening of the substitution. Judg-
ment appealed from (Q.R. 28 S.C. 257)
reversed. DeHertel v. Goddard (66 L.J.

WILL-Continued.

P.C. 90) distinguished. PRtvOST V.
LAMARCHE. . . ..................... 1

2-Revocation of will-Testamentary
capacity-Findings of fact-Practice -
Improper suggestion - Undue influence
-Captation-Bounty taken by promoter
-Fraudulent representations-Evidence
-Onus of proof.) While the testator
was suffering from a wastinf' disease of
which he died shortly afterwards, the de-
fendant, his brother, took advantage of
his weakness of mind and secretly ob-
tained the execution of a will, in which
he was made the principal beneficiary,
by fraudulently suggesting and causing
the testator to believe that his malady
was caused and aggravated by the care-
lessness and want of skill of his wife in
the preparation of his food. The testa-
tor and his wife had lived together in
harmony for a number of years and,
shortly after their marriage, had made
wills by which each of them, respectively,
had constituted the other universal resi-
duary legatee and the testator's former
will, so made, was revoked by the will
propounded by the defendant. Held,
that, as the promoter of the will, by
which he took a bounty, had failed to
discharge the onus of proof cast upon
him to shew that the testator had acted
freely and without undue influence in
the revocation of the former will, the
second will was invalid and should be
set aside. The iudgment appealed from
was reversed, on the ground of captation
and undue influence, but the Supreme
Court of Canada refused to interfere
with the concurrent findings of both
courts below against the contention as
to the testator's unsoundness of mind.
MAYRAND v. DUSSAULT .. .......... 460

WORDS AND PHRASES - "Criminal
case" . . . . ...................... 394

See CANADA TEMPERANCE ACT.

2-"Judicial proceeding" ........ 41

See APPEAL 1.

3- "Look and listen" .. ........... 91

See NEGLIGENCE 2.
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WORDS AND PHRASES-Continued.

4- "Not less than $50" . .......... 394

See CANADA TEMPERANCE ACT.

5- "Office" ' ' ' ...... 382

Seo CRIMINAL LAW 3.

- "Place ...................... 382

See CRIMINAL LAw 3.

WORDS AND PHRASES-Continued.

7- "Public work" . . . ............ 128

See NEGLIGENCE 3.

8- "Stipulations" . . . .......... 501

See CONTRACT 5.
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